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                 ACTING CHAIR HINOJOSA:  Good 

   morning.  It is a special honor for me on behalf 

   of the United States Sentencing Commission to 

   welcome you to the third in a series of regional 

   public hearings that we are having across the 

   country with regards to the 25th anniversary of 

   the passage of the Sentencing Reform Act of 

   1984. 

                 We are extremely happy to be here 

   at the Court of International Trade in New York 

   City.  We want to especially thank the chief 

   judge of the court, Jane Restani, and all of the 

   judges of the court as well as Tina Kimble, the 

   Clerk of the Court, and Gail Jeby, who works 

   with the court's office for providing this 

   space, and all the work they have done to make 

   this possible. 

                 Also, a very special thank you to 

   Chief Judge Dennis Jacobs of the Second Circuit 

   and Circuit Executive Karen Milton for the work 

   they have done with regard to our participation 

   here in New York City, and certainly the chief 

   judge of the Southern District of New York, 

   Loretta Preska; former Chief Judge Kimba Wood; 

   and also Elly Harold from the District Court 



 4

   Clerk's Office for the great help they have 

   given helping us organize this hearing here in 

   New York City. 

                 As we all know, this is the 25th 

   anniversary of the Sentencing Reform Act of 

   1984.  Some of us have been on the bench even 

   before the passage of the Sentencing Reform Act, 

   and I think it is clear to many of us that there 

   were many who felt that the sentencing process 

   that existed pre-passage of the Sentencing 

   Reform Act needed some changes in a way to make 

   it a more fair system. 

                 As a result, we did have the 

   passage of the Sentencing Reform Act of 1984, a 

   bipartisan act, and you have Senators Thurmond 

   and Senator Kennedy sponsor the same piece of 

   legislation.  I think it is fair to call that a 

   bipartisan piece of legislation. 

                 It took a while.  It wasn't 

   something that was passed in the first year it 

   was introduced. 

                 The purposes of the Sentencing 

   Reform Act was to make the sentencing process in 

   the federal system a more fair and transparent 

   system. 
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                 The Commission felt that it would 

   be appropriate to go ahead and on the 25th 

   anniversary of the passage of the Act, to have 

   regional public hearings, much the same way as 

   the original Commission did when they started 

   working on the initial set of guidelines that 

   went into effect on November 1st of 1987, and to 

   hear from judges, both at the appellate and 

   district court level, and to hear from 

   Commissioners, to hear it from practitioners and 

   hear it from the general public with regard to 

   their thoughts about the federal sentencing 

   process 25 years after the passage of the Act. 

                 As we all know, the Commission 

   itself was created by the Sentencing Reform Act 

   of 1984, and it is a bipartisan, seven-member 

   commission with two ex officio members. 

                 The statute itself indicates there 

   have to be at least three federal judges on the 

   Commission, three judges, and the ex officio 

   members, of course, are composed of the 

   representative of the Attorney General and the 

   chair of the Parole Commission. 

                 The initial Commission obviously 

   had a time deadline with which they passed the 
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   first set of guidelines that went into effect on 

   November 1st, 1987.  The guidelines have 

   basically been in effect for about over 20 

   years. 

                 There has been a constant revision 

   as the Act itself [inaudible] would be of the 

   guidelines themselves, and new guidelines are 

   promulgated on a regular basis with regard to 

   the passage of new legislation. 

                 The Commission works under the 

   statutory system, within the ambit of the 

   statute that created the Commission, which is 

   part of the Sentencing Reform Act, and the 

   Commission is given the directive by statute to 

   make sure that its work is in compliance with 

   the purposes of the Sentencing Reform Act, which 

   the commissioners through the years do and have 

   worked hard to make sure all the guidelines have 

   been satisfied in the Sentencing Reform Act and 

   certainly in accordance with Section 3553(a). 

                 There have been a lot of changes. 

   Some of us have been on the bench since 

   November 1st, 1987.  Certainly the size of the 

   docket has changed.  The number of individuals 

   being sentenced under the federal system that 
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   would come under the sentencing guidelines has 

   doubled since 1987. 

                 The makeup of the federal docket 

   continues to be about 80 percent of drug, 

   firearms, fraud and immigration cases. 

                 However, there have been some 

   things that have changed in this period of time. 

                 As of the statistics that we have 

   received for 2009, fiscal year 2009, this is the 

   first time the immigration cases have overtaken 

   the drug cases as a high percentage of the 

   cases. 

                 There has been a change in the 

   makeup of the defendants with regards to race 

   and citizenship. 

                 For fiscal year 2008, about 

   40.5 percent of the defendants sentenced were 

   not citizens of the United States.  42 percent 

   have become Hispanic, largely as a result of the 

   increase in the immigration caseload. 

                 Those numbers have even risen when 

   you start looking at the 2009 figures. 

                 Some things, as I said, have 

   changed, others have not.  Drug trafficking does 

   continue to be a substantial portion of the 
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   docket and continues to represent the highest 

   percentage of the offenders. 

                 Men continue to represent the 

   majority of the defendants.  The age makeup has 

   not changed.  It continues to be more than half 

   of the federal defendants are between the ages 

   of 21 and 35, those that are sentenced within 

   the guidelines. 

                 As I indicated, the Commission 

   does its work under the directives and under the 

   statutory responsibilities, and has striven to 

   continue to do this for the many years during 

   its operation. 

                 Of course, there is no doubt that 

   although there have been changes, both from the 

   Supreme Court as well as by statute, the 

   Commission has operated within those changes and 

   has proceeded to continue its work during this 

   period of time, and, of course the sentencing 

   courts, the district courts, the judges. 

                 It is also true that sentencing 

   courts continue to use the guidelines as the 

   starting and initial benchmark with regards to 

   every single federal sentencing; that occurs at 

   the rate of about 83 percent, and as far as 
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   within the guidelines, the government-sponsored 

   departures and variances continue to be an 

   important part of every federal sentencing that 

   occurs in the country. 

                 On behalf of the Commission, I do 

   want to indicate that we are very grateful for 

   every single person who has agreed to come and 

   give us your thoughts during this two-day 

   period. 

                 The judges certainly are very 

   busy, and we certainly appreciate everyone's 

   time with regards to being here and sharing your 

   thoughts with us. 

                 I do want to introduce the members 

   of the Commission. 

                 To my right is Chief Judge William 

   Sessions, who has served as vice chair of the 

   Commission since 1999 and has served as United 

   States District Judge for the District of 

   Vermont since 1995, and he is presently the 

   chief judge of that district. 

                 From 1978 to 1995 he was a partner 

   with a Middlebury firm, and he has previously 

   served in the Office of Public Defender for 

   Addison County.  He has served as a professor at 
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   Vermont Law School, and my condolences to him, 

   because he has been nominated as chair of the 

   Commission and is awaiting confirmation. 

                 My condolences I guess once you 

   receive the confirmation. 

                 To my left is Judge Ruben 

   Castillo, who has also served as vice chair of 

   the Commission since 1999.  He has served as a 

   U.S. District Judge for the Northern District of 

   Illinois since 1994. 

                 From 1991 to '94 he was a partner 

   in the Chicago office of Kirkland & Ellis, and 

   he has been a regional counsel for the Mexican 

   American Legal Defense and Educational Fund from 

   1988 to 1991, and he did serve as an assistant 

   U.S. attorney for the Northern District of 

   Illinois before he became a judge. 

                 Also to my right, the newest 

   member of the Commission, Vice Chair William 

   Carr, who has been a member of the Commission 

   since the latter part of the year 2008.  He 

   previously served as an assistant U.S. attorney in 

   the Eastern District of Pennsylvania from 1981 

   until his retirement in the year 2004, and in 

   1987 was actually designated as the Justice 
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   Department contact person for the U.S. Attorney's 

   Office. 

                 To my left is Commissioner Howell, 

   who has been a member of the Commission since 

   2004.  She was the executive managing director 

   and general counsel to the Washington D.C. office 

   of Stroz Friedberg. 

                 Prior to joining the firm she was 

   the general counsel for the Senate Committee on 

   Judiciary, and she did work for Senator Patrick 

   Leahy when he was chairman and when he was the 

   ranking member of the full committee. 

                 She also has assistant United 

   States attorney experience and was the deputy 

   chief of the Narcotics Section of the U.S. 

   Attorney's Office in the Eastern District of New 

   York. 

                 Also to my left is Commissioner 

   Dabney Friedrich, who has been a member of the 

   Commission since 2006.  She previously served as 

   associate counsel at the White House, counsel to 

   Chairman Orrin Hatch of the Senate Judiciary, 

   and she also was an assistant U.S. attorney having 

   worked in the Southern District of California 

   and the Eastern District of Virginia. 
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                 To my extreme right is 

   Commissioner Jon Wroblewski, who is the 

   designated ex officio member of the United 

   States Sentencing Commission for the Attorney 

   General, and representing that particular office 

   and the Department of Justice, and he serves as 

   the director of the Office of Policy and 

   Legislation in the Criminal Division of the 

   department. 

                 I do want to thank everybody on 

   behalf of the Commission for being present, and 

   if there is any member of the Commission who 

   would like to say something, it would be 

   appropriate to do so, and I hope you will not 

   fade out like I do. 

                 COMMISSIONER WROBLEWSKI:  Mr. 

   Chairman, thank you very much, and I am very, 

   very pleased to be here.  This is a homecoming 

   for me.  I was born and raised in this city, and 

   at the island just off the shore of this island, 

   about 100 years ago, my grandparents arrived 

   after a month's long journey from eastern Europe 

   so it is a great pleasure to be here. 

                 When I was growing up in this city 

   in the 1960s and 70s, this city was a very, very 
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   different place.  Like most families who lived 

   here for any length of time, my family was 

   touched by crime and the criminal justice 

   system. 

                 I remember very vividly when my 

   brother came home after being the victim of an 

   armed robbery.  I remember very vividly Times 

   Square being a place infested with drug dealing, 

   prostitution, three-card monte games, and all 

   sorts of organized crime. 

                 This was a very dangerous city at 

   that time, and as late as 1992 there were 2,300 

   murders in this city. 

                 Today as we meet here, this city 

   is a very, very different place.  Crime has come 

   way down.  Last year homicides in this city 

   numbered between five and six hundred.  That is five or 

   six hundred far too many, but it represents a stunning 

   achievement in government to go from 2,300 to 

   500. 

                 The reasons for the reduction in 

   crime are many: more police, better policing, 

   economic development, drug treatment, drug 

   courts and sentencing policy, including federal 

   sentencing policy. 
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                 In the last ten years, crime has 

   continued to come down in this city, although 

   around the country it has not been so 

   consistently, and imprisonment rates in this 

   city have gone down, and in this state have gone 

   [down]. 

                 I think that is something we ought 

   to keep in mind and think of as a model or as a 

   goal, to continue to bring down crime rates and 

   do it at a lower cost and less reliance on 

   imprisonment. 

                 The Attorney General is in this 

   city today.  He is going to be giving a speech 

   uptown.  He will be talking about this in 

   greater depth, but I think it is something we 

   ought to keep in mind. 

                 I join with Judge Hinojosa in 

   thanking all of you for being here, and I am 

   very much looking forward to hearing all the 

   witnesses and questioning them. 

                 Thank you, Judge Hinojosa. 

                 VICE CHAIR SESSIONS:  I just want 

   to express my appreciation for whoever will come 

   to testify, particularly Judge Newman, for all 

   of us in the Second Circuit.  We all consider 
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   him to be -- I should not say our father, but 

   our guiding light in many ways. 

                 This is a very exciting 

   proposition for all of us, especially those of 

   us who have been on the Commission for a number 

   of years.  Twenty-five years the guidelines have been in 

   effect, and it is at this point that it is wise 

   for us to sit back and think about how the 

   guidelines have worked, what can be changed, 

   what can be adjusted, and gain a broader 

   perspective on sentencing policy.  Not just the 

   guidelines themselves, but also policy in 

   general, including mandatory minimum sentences, 

   et cetera. 

                 The purpose seems to me, and it 

   has been true of the other two hearings we have 

   had, is for us to listen, to question, and to 

   get honest observations from people who are the 

   stakeholders in the sentencing process to tell 

   us how it is working and what they suggest for 

   changes. 

                 You know, from all of us, I would 

   say, this is just a very exciting time, because 

   we are now engaged in a really open-ended review 

   of the process. 
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                 ACTING CHAIR HINOJOSA:  With that, 

   I will go ahead and introduce the first panel, 

   which is a “View from the Appellate Bench,” and we 

   do have Judge Jon Newman, who is a senior judge, 

   U.S. Court of Appeals for the Second Circuit, 

   having served on that since 1979.  From 1971 to 

   1979 he served as U.S. district judge for the 

   District of Connecticut.  He also was a senior 

   law clerk prior to that for Chief Justice Earl 

   Warren, and he served as a U.S. attorney for the 

   District of Connecticut 1964 to 1969.  Judge 

   Newman received his bachelor’s degree from 

   Princeton and his law degree from Yale. 

                 We have also the Honorable Brett 

   Kavanaugh, who has been a judge on the Court of 

   Appeals for the District of Columbia Circuit 

   since the year 2006.  Prior to that, he served 

   as a law clerk to two circuit judges, and then 

   to Supreme Court Justice Justice Kennedy, and 

   Justice Kavanaugh, Judge Kavanaugh, has also 

   engaged in the private practice of law and 

   served as an associate counsel for the president 

   from 2001 to 2003; senior associate counsel to 

   the president in 2003; and an assistant to the 

   president and his staff secretary from 2003 to 



 17

   2006.  He received his bachelor’s degree from 

   Yale and his law degree from Yale. 

                 We also have Judge Jeffrey Howard, 

   who has been a judge on the U.S. Court of Appeals 

   for the First Circuit since the year 2002. 

   Prior to that, he served as an attorney in the 

   New Hampshire Attorney General's office as the 

   Attorney General, the Deputy Attorney General, 

   and then as the U.S. Attorney for the District of 

   New Hampshire from 1989 to 1993, and he also 

   served as the State Attorney General.  Judge 

   Howard received his bachelor of arts degree from 

   Plymouth State College and his law degree from 

   Georgetown. 

                 Then we have Judge Michael Fisher, 

   who has been a judge on the U.S. Court of Appeals 

   for the Third Circuit since 2003.  Prior to 

   that, he worked, served in the Allegheny County 

   District Attorney's Office from 1970 to 1974, 

   and Judge Fisher was also a member of the 

   Pennsylvania House of Representatives, a member 

   of the Pennsylvania Senate, and the Pennsylvania 

   State Attorney General from 1997 to 2003, and he 

   holds his bachelor’s degree and law degree from 

   Georgetown. 
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                 There is no attempt to make this a 

   Georgetown/Yale law school presentation, but it 

   appears to have become that. 

                 Nevertheless, we appreciate it 

   very much. 

                 Judge Fisher, Judge Newman, which 

   one of you wants to go first? 

                 Judge Newman, you will start on my 

   right. 

                 JUDGE NEWMAN:  Thank you, 

   Mr. Chairman, members of the Commission.  I 

   really appreciate the opportunity to appear 

   before you. 

                 The only other biographical point 

   I would add to what the chairman so kindly said 

   is that I was with the guidelines before there 

   were guidelines.  I was presumptuous enough in 

   my statement to cite a 1977 article, urging the 

   need for restructuring sentencing discretion. 

   It was then totally unfounded, set by statutory 

   maximums.  I thought that was inappropriate. 

                 I think I was one of the few 

   judges in the country who actually spoke out in 

   favor of the Sentencing Reform Act as it was 

   moved through Congress.  It was a lonely group 
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   of us who thought this was a good idea; most 

   judges did not. 

                 So I come to this not with any 

   hostility to the principle of guidelines.  I 

   still believe in guidelines.  I still believe in 

   structuring the sentencing discretion. 

                 My quarrel, very frankly, is with 

   these guidelines. 

                 Now, some have said because of the 

   Booker decision, we need not worry too much 

   about the precise nature of the guidelines 

   because, after all, they are advisory.  I think 

   that is an incorrect view. 

                 The Supreme Court has made it 

   clear that while the guidelines in a sense are 

   advisory, they remain the starting point of all 

   sentencing decisions.  As our circuit, most 

   circuits have ruled, the district judges are 

   obliged to make a guideline calculation, and 

   then decide whether it should be a guideline 

   sentence or non-guideline sentence. 

                 Indeed, an error in guideline 

   calculation gets a reversal almost always from 

   the court of appeals so the role of the 

   guidelines remains central after Booker. 
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                 Various proposals have been made 

   for some changes.  I am sure you have heard some 

   already in the hearings, you will hear some 

   today, you will hear some in the future. 

                 I am not here to suggest any 

   precise amendment, although there are several 

   things I think could be changed, but I am here 

   to speak to a much more fundamental point. 

                 I think the guidelines are in need 

   of basic reform; basic reform because, in a 

   word, they started out, remained and now are way 

   too complicated. 

                 The easiest way to demonstrate 

   that is just to remind you of this book.  534 

   pages of detail to instruct district judges how 

   to calculate the guidelines. 

                 It started with a much smaller 

   book, only 105 pages back in 1987, and now it is 

   534.  They don't have to be so complicated. 

   Many states have guideline systems and do it in 

   just a few pages, and they work very well. 

                 There is no guideline system 

   anywhere that is as complicated and detailed as 

   the U.S. sentencing guidelines. 

                 I can just give you a couple of 
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   examples that you are familiar with.  You 

   decided that losses should be precisely 

   calibrated, the punishment should be geared 

   towards precise amounts of loss so you have 16 

   categories of loss. 

                 That means judges have to figure 

   out not generally whether it is a small loss, a 

   medium loss or big loss, but they have to know 

   almost exactly. 

                 In tax cases, for example, in a 

   criminal tax case, the judge has to figure out 

   the tax loss. 

                 Ironically, in a civil tax case, 

   he or she doesn't, because it is usually 

   settled, but in a criminal tax case you have to 

   know the exact amount in order to know what the 

   appropriate guideline is. 

                 There are other examples.  I am 

   not going to go through all of them, but I just 

   want to mention one or two. 

                 On injury, you have five 

   categories of the degree of injury.  You have 

   injury as one, the third one is serious injury, 

   fifth one is life threatening injury. 

                 Then you have a second one that is 
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   between injury and serious injury, and then you 

   have a fourth one that is in between serious 

   injury and life threatening injury. 

                 I don't think it is a useful time 

   for the district judge, or a sensible system of 

   penology, to make a fine gradation between an 

   injury that is a little bit less than serious 

   injury but a little bit more than injured. 

                 Judges understand that if people 

   are injured in a crime, the sentence ought to go 

   up, and there ought to be some arrangements 

   within which they adjust their injuries, but 

   they don't need to decide is this a category 

   three where it is serious, or category two where 

   it is a little less than serious, but more than 

   injury? 

                 And the same with the quantity 

   table and the drug table, which is 36 levels. 

                 How did the Commission get into 

   this, the first Commission?  They got into this 

   because they followed a principle that was 

   presented to them by the early commissioners, 

   the first commissioners, notably one or two 

   professors who were then on the Commission.  It 

   was a principle that I refer to as incremental 
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   immorality, or perhaps precise incremental 

   immorality. 

                 The premise is this:  The premise 

   is for every small degree of wrongdoing, there 

   must be a measurable penalty, added penalty. 

                 In principle, there is nothing 

   wrong with that.  Everyone would agree that for 

   murder you should get more than for theft. 

                 Everyone would agree that to steal 

   a million dollars, you should be punished more 

   severely than if you steal $10,000. 

                 So the idea of roughly calibrating 

   punishment to severity is old hat.  Every 

   sentencing system in America follows that. 

   Indeed, every judge in America followed that 

   before there were guidelines. 

                 But what we never did before 

   guidelines is worry about whether the crime was 

   $6,000 or $4,000, and then give a different 

   quantitative base level adjustment depending. 

                 As I said in other context, no 

   crook gets up in the morning and says, "I feel 

   like committing only $4,000 worth of wrongdoing 

   but not 6,000." 

                 He may decide whether to rob a 
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   bank or convenience store, but if he goes to a 

   convenience store, he opens the till and he 

   takes what is there.  That is his crime.  It is 

   not either a $6,000 crime or $4,000 crime.  It 

   is robbing a convenience store. 

                 So the detail that is in this 

   system was launched on the wrong premise, that 

   everything had to be calibrated. 

                 The reason the calibration stayed 

   precise is because statisticians persuaded the 

   early Commission that the worst thing you could 

   do is have what the statisticians have [called] 

   discontinuity.  The progression had to be 

   smooth.  There could be no cliffs. 

                 Well, it satisfied the 

   statisticians but does not make sense for 

   district judges who have to apply it every day, 

   nor more fundamentally does it make sense from a 

   penological standpoint. 

                 They are too complicated.  They 

   have to be simplified and still structure 

   discretion in a sensible way. 

                 I want to mention one thing from 

   the first Commission report, which you still 

   contain in your writings now, a tiny wording 
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   change, but the thought is exactly the same. 

                 A couple of things you said. 

   First as to quantity, you pointed out that 

   robberies of a few dollars and robberies of 

   millions would be too broad.  No question about 

   that.  You shouldn't lump a few dollars with 

   millions, but you don't need 16 levels of loss. 

                 You also said -- I will skip that 

   one and go to the basic point.  This is what the 

   Commission wrote back in 1984 and still says in 

   the current.  I will just read this. 

                 "The larger the number of 

   subcategories of offense and offender 

   characteristics, the greater the complexity and 

   the less workable the system.  Complex 

   combinations of offense and offender 

   characteristics would apply and interact in 

   unforeseen ways to unforeseen situations, thus 

   failing to cure the unfairness of a simple broad 

   category system." 

                 Finally, and perhaps most 

   importantly -- these are your words: 

   "Probation officers and courts in applying a 

   complex system having numerous subcategories 

   would be required to make a host of decisions 
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   regarding whether the underlying facts were 

   sufficient to bring a case within a particular 

   category.  The greater the number of decisions 

   required and the greater their complexity, the 

   greater the risk that different courts would 

   apply the guidelines differently to situations 

   that, in fact, are similar, thereby 

   reintroducing the very disparity the guidelines 

   were designed to reduce." 

                 That was marvelous advice at the 

   time; it is still marvelous advice.  I urge you 

   to keep it. 

                 Indeed, what the complexity does 

   is create the illusion of eliminating disparity, 

   because it sounds like, "Well, two fellows get 

   the exact same guideline, same adjusted base 

   offense level, and that's fair," but that 

   decision obscures the fact that the calculation 

   results from things that often have very little 

   to do with underlying criminality. 

                 How much the loss is in a postal 

   inspector's investigation or SEC investigator's 

   case doesn't depend on the act of the criminal; 

   it depends on how long the investigation 

   progresses. 



 27

                 A busy postal inspector with a 

   full docket ends his investigation in a few days 

   so the level is X.  Another one in another part 

   of the country has a lighter docket, and he 

   continues the investigation a little more.  The 

   amount is higher so they get three or four years 

   different sentences.  They both did a mail fraud 

   scam.  They should be punished approximately the 

   same. 

                 Here is one other thing you said. 

   You still say this.  This is in your current 

   guideline. 

                 "A sensible system tailored to fit 

   every conceivable wrinkle of each case would 

   quickly become unworkable and seriously 

   compromise the certainty of punishment." 

                 For example -- this is your 

   example.  I love it -- "A bank robber, with or 

   without a gun, which the robber kept hidden or 

   brandished, might have frightened or merely 

   warned, injured seriously or less seriously, 

   tied up or simply pushed a guard, teller or 

   customer, at night or at noon in an effort to 

   obtain money for other crimes, in the company of 

   a few or many others." 
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                 That is your example of something 

   that is too detailed, but other than the time of 

   day, your present guidelines assign different 

   values for every one of the characteristics your 

   own introduction says would render the system 

   too complicated. 

                 So I urge you to step back from 

   the current system.  I appreciate that you are 

   going to hear many small suggestions, not 

   unimportant suggestions, but small in scope, and 

   they are useful, but I urge you to step back and 

   look at the whole system. 

                 Your guideline manual right from 

   the very first manual to now says this is a, 

   quote, evolutionary process. 

                 In fact, it has never evolved.  It 

   has simply gotten more complicated, more 

   refined, more adjustments, more explanations. 

                 As the chairman has pointed out, 

   we are now 25 years from the Sentencing Reform 

   Act.  In 2012 it will be 25 years from the 

   effective date of the guidelines in 1987, a 

   quarter of a century of experience. 

                 The evolution that you, your 

   predecessors -- I don't mean to state you -- 
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   your predecessors promised us in 1987, that 

   evolution is long overdue so I urge you to take 

   a look at the premises on which the guidelines 

   were originally adopted, look to the state 

   systems which are working marvelously as a 

   flexible system, and I think the way to do it, I 

   think the hearings you are having are marvelous. 

   When you finish your hearings, I urge you to do 

   one other thing:  I urge you as a commission to 

   take a retreat for a day or two, just the 

   commissioners, no staff. 

                 If you want to occasionally invite 

   some respected scholar to take lunch or dinner 

   with you and discuss broad thoughts, fine, but 

   basically the commissioners should step back and 

   rethink the premises on which the guidelines 

   were first developed and on which they remain. 

                 There has been no change 

   whatsoever in the philosophy of the guidelines. 

                 My plea is simply you promised an 

   evolution; let the evolution begin. 

                 We have the talent, the 

   wherewithal, the intelligence and the dedication 

   to do this job, to structure discretion in a 

   useful way so that punishment in this country 



 30

   can be, instead of, frankly, ridiculed around 

   the world -- which it is.  When I travel abroad, 

   foreign judges, when we talk about discretion, 

   they say, "Well, we are certainly not going to 

   have the federal guidelines.  They are too 

   complicated." 

                 I say, "They are not the only 

   guidelines.  You should look at our states." 

                 The time has come for this 

   Commission to step back, take a long look and 

   let the evolution begin. 

                 Thank you, Mr. Chairman. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Newman. 

                 You will be happy to know that 

   there is nothing about the time of day offense 

   changes with regards to any additions to the 

   manual on that. 

                 Judge Kavanaugh? 

                 JUDGE KAVANAUGH:  Thank you, 

   Mr. Chairman and members of the Commission.  I 

   first want to thank you for the work that all of 

   you do on this important topic. 

                 I am sure, and I know, it is often 

   a difficult and sometimes thankless task, and 
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   all of us who are members of the judiciary and 

   studying your work appreciate the effort and the 

   time that all of you spend on this task, and at 

   this particularly important moment in federal 

   sentencing, the 25th anniversary of the 

   Sentencing Reform Act, as the chairman stated. 

                 It is a good time to assess where 

   we are in terms of federal sentencing and where 

   we are going. 

                 Of course, I don't think we can 

   assess where we are and where we are going 

   without first pausing to say, “How did we get 

   here?” 

                 How we got here is not just the 

   history, of course, of the original Act with 

   Senator Thurmond, Senator Kennedy, and Judge 

   Newman's description of how the guidelines came 

   about in the first place. 

                 Of course, the more recent history 

   is dominated by the Supreme Court's decision in 

   Booker, and in later cases. 

                 So I will begin by talking a 

   little bit about Booker. 

                 When it came out, of course, after 

   people digested it and it didn't go down easy on 
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   first read or second read, Booker seemed quite 

   unstable; eight of nine justices in the Booker 

   decision disagreed vehemently with the ultimate 

   result. 

                 It was only by the strange group 

   decision-making process at issue in Booker that 

   you could end up with a system where the courts 

   said the guidelines were advisory; recall, four 

   justices would have said the guidelines as 

   mandatory and as they existed then were fine, 

   the four dissenters from the Booker 

   constitutional ruling, and four of the justices 

   in the Booker constitutional ruling would have 

   said the guidelines as mandatory are fine so 

   long as the jury finds certain additional facts 

   that are used to enhance the sentence. 

                 Eight of the nine justices were 

   fine with a mandatory guideline system.  Eight 

   of the nine justices were not in favor of an 

   advisory guideline system. 

                 It was only through the odd 

   dynamics of how the decision came about that 

   Booker ended up producing what we now call 

   advisory guidelines. 

                 It was odd for other reasons, and 
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   the ironies of course abound in the wake of 

   Booker. 

                 Indeterminate sentencing, 

   completely inderminate sentencing the court 

   acknowledges is completely constitutional. 

                 At the same time, completely 

   determinate sentencing, where judges had no role 

   at all to determine the exact sentence, 

   perfectly constitutional, yet the court said 

   that the way the guidelines were structured, 

   something between completely determinate and 

   completely indeterminate, was unconstitutional, 

   and that presents a logical challenge, as Judge 

   McConnell has eloquently written in his article 

   entitled “The Booker Mess.” 

                 Booker is a bit of a 

   jurisprudential mess.  Not because any one 

   justice wanted it to be that way, but, again, 

   because of the dynamics of how the decision came 

   out. 

                 Now, when I said it was unstable, 

   when I first read Booker, I thought this may not 

   have staying power, right?  When so many 

   justices disagree with the bottom line, even 

   though you know that's the way it had to come 
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   out in that case, that is not the most stable 

   precedent in the Supreme Court. 

                 I think now, four years later, I 

   think Booker is likely here to stay.  Booker's 

   approach to the constitutional issues is likely 

   here to stay. 

                 Justice Thomas, of course, has had 

   second thoughts and said he is now off the 

   train; he no longer would rule as he did in 

   Booker. 

                 Justice Alito, who was not on the 

   court at the time, has expressed grave 

   misgivings about the whole line of decisions. 

                 Obviously Justice Souter will no 

   longer be there; Judge Sotomayor, Justice 

   Sotomayor, may have different views. 

                 That said, I think Booker is here 

   to stay in terms of the decision itself. 

                 Why is that?  Because I think 

   ultimately the current advisory guideline system 

   is workable.  It may have been jurisprudentially 

   messy, and no one can figure out why this part 

   of the decision fits with that part, but at the 

   end of the day what we now have is a fairly 

   workable system. 
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                 The guidelines are workable 

   because the Court has made crystal clear that 

   they are advisory only. 

                 That was still somewhat debated in 

   the wake of Booker, that first year or two. 

   When I first confronted a Booker issue as a 

   judge, I wrote an opinion really questioning 

   whether we have departed that far from Booker at 

   all or really just reverted back to the same 

   system. 

                 I think Gall and Kimbrough removes 

   much of the doubt that existed previously about 

   whether the guidelines are truly advisory, and 

   the Spears summary reversal this year certainly 

   underscores that the guidelines are advisory. 

                 So I think it is really important 

   for all of us who think about sentencing law now 

   to recognize that from the perspective of an 

   appellate judge, at least this appellate judge, 

   the guidelines are advisory, and therefore the 

   appellate role with respect to substantive 

   review of sentences is going to be very, very 

   limited. 

                 Our circuit has issued opinions 

   saying it will be the very unusual case where we 
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   reverse a sentence, whether above, below or 

   within the guidelines as substantively 

   unreasonable, and ultimately that is because we 

   take it seriously, and if we didn't take it 

   seriously after Booker, or even after Gall, 

   after Spears, we are taking seriously the 

   guidelines are advisory only. 

                 It is important not to be in a 

   state of denial about that as judges, as people 

   who think about federal sentencing. 

                 Now, as advisory guidelines, this 

   Commission still has an incredibly valuable 

   function to perform, because, number one, the 

   Supreme Court has said you still have to 

   calculate the correct guideline sentence before 

   the judge does the full 3553(a) analysis, and, 

   number two, many judges still want to sentence 

   within the guidelines.  They take comfort in the 

   fact that this Commission, with its expert 

   analysis, and hearings like this, and its 

   constant review and excellent staff, has 

   assessed sentences throughout the country and 

   has been able to come up with guidelines that 

   reflect for the most part what most judges are 

   doing around the country so many judges will 
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   still sentence within the guidelines even though 

   they are advisory. 

                 But the fact that they are 

   advisory in Booker, I think the elephant in the 

   room is, from the perspective of the Congress 

   and the Commission, do you want the guidelines 

   to be advisory?  Do you want them to be advisory 

   only, or do you want them to be mandatory again? 

   Does Congress want them to be mandatory again? 

                 Because Booker's result does not 

   mean that you can't go back to a mandatory 

   guideline system.  It is easy to tweak the 

   current system to make it mandatory again and to 

   pass muster onto Booker. 

                 You could, for example, broaden 

   the ranges that are out there and allow judges 

   to sentence within the range based on the jury's 

   finding without having enhancements or 

   adjustments based on offense characteristics or 

   offender characteristics, or you could, as 

   Justice Souter proposed in one of his separate 

   opinions, that the jury find individual facts 

   relating to the offense or offender that are 

   used to bump up or bump down the guideline range 

   from that determined by the offense conviction. 
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                 So it would be very easy to go 

   back to a system that is mandatory and that 

   passes muster under the Supreme Court 

   jurisprudence. 

                 It seems to me there is a 

   fundamental choice that needs to be assessed by 

   Congress and the Commission, and I won't purport 

   to decide who can do what in that, but a 

   fundamental choice, do we want advisory 

   guidelines?  Because we now have them.  It is 

   clear we have advisory-only guidelines, or do we 

   want mandatory guidelines?  Do we want to go 

   back to mandatory guidelines? 

                 In terms of that policy question, 

   it seems to me I share -- you know, in opinions 

   I have written, I have said the Supreme Court 

   has said advisory, advisory, advisory.  I have 

   hit that theme multiple times in opinions I have 

   written, and I believe that strongly.  I don't 

   think that is wise as a policy matter. 

                 I am greatly concerned.  I share 

   the concerns expressed by Justice Alito about 

   the disparities that result. 

                 It is the same problem ultimately 

   that existed before Senators Thurmond and 
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   Kennedy got together in 1984 to create the 

   Sentencing Reform Act, the same problem that 

   troubled Judge Newman in the late 1970s when we 

   have advisory-only guidelines. 

                 We are seeing more disparities 

   now.  We are going to see more and more. 

                 Even if it seems okay now, 

   remember that the judges who are on the bench 

   now, most of them came up under a guideline 

   system.  That may not be true five, ten years 

   from now.  Things could change dramatically. 

   Judges could have an entirely different view 

   about the guidelines so there needs to be 

   fundamental consideration of whether the 

   disparities that are going to result in an 

   advisory-only system are acceptable. 

                 The other thing that concerns me 

   about advisory-only guidelines is when we become 

   judges, and we go through this process, often 

   difficult process to become judges, the one 

   thing we always say, which is true, is: "When I 

   become a judge, I am going to follow the law, I 

   am going to hear the law.  My personal policy 

   views, check those at the door.  My personal 

   views, political views on issues, check those at 
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   the door." 

                 We all believe that very strongly 

   as judges.  We try to apply that on a daily 

   basis. 

                 When sentencing becomes completely 

   unbounded, though, it seems to me that the 

   sentencing judge almost necessarily will be 

   bringing his or her personal views or policy 

   views on certain kinds of sentencing issues 

   right into the courtroom and right into the 

   individual defendant's sentence, and have an 

   effect on that person's liberty. 

                 Some judges might think drug 

   crimes should get really long [sentences], some might 

   think they should be shorter.  Fraud crimes; 

   longer, shorter; violent crimes . . . . 

                 Judges are going to have very 

   different philosophies.  We do have different 

   philosophies.  In an advisory-only system, 

   judges not only are going -- the disparities are 

   not only going to result, but judges necessarily 

   are going to bring their own personal 

   philosophies, their personal views on particular 

   issues into the courtroom, and that troubles me 

   as well. 



 41

                 So it seems to me there should be 

   consideration given to returning to a mandatory 

   system with the kind of tweaks that Justice 

   Souter proposed or other tweaks that could be 

   made to pass muster under Booker. 

                 Now, I think it would be easy to 

   make those tweaks.  As a substantive matter, I 

   recognize it may be hard as a political matter 

   reopening something as major as this where the 

   Congress, for example, threatens to create a 

   whole set of collateral issues, and can be 

   problematic.  I realize that. 

                 As a substantive matter, it would 

   be easy to make the guidelines mandatory again. 

   That is a fundamental choice. 

                 Whether they are mandatory or 

   advisory, there are a couple of other quick 

   points I want to make whether the guidelines are 

   mandatory or advisory. 

                 I second completely, from my far 

   more limited experience, Judge Newman's point 

   about simplification. 

                 It seems to me the guidelines are, 

   in fact, way too complicated.  We see it 

   constantly on the appellate bench; obviously 
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   district judges see it much more often. 

                 When we are having lengthy oral 

   arguments in our court, which we did on minor 

   versus minimal versus in between minor or 

   minimal participation in the offense, and 

   whether it is two or four or maybe three levels, 

   that struck us as not the most wise construction 

   in the guidelines. 

                 In fact, it seemed to us that it 

   was too complicated so I would second Judge 

   Newman's point about simplification, 

   particularly when the guidelines are advisory. 

                 Our oral argument when we were 

   having it about this minor or minimal issue in 

   one case, let's make sure the thermostat is on 

   68 when the house is on fire.  It just didn't 

   make as much sense. 

                 It seems simplification is a good 

   goal regardless, but it is particularly 

   important if the guidelines are advisory. 

                 One personal point:  Whether they 

   are mandatory or advisory, I think acquitted 

   conduct should be barred from the guidelines 

   calculation.  I don't consider myself a 

   particular softy on sentencing issues, but it 
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   really bothers me that acquitted conduct is 

   counted in the Guidelines calculation. 

                 I have written about this, and I 

   think I am not alone.  I know I am not alone. 

   Other judges have written about it.  I know 

   Justice Kennedy has written about it, and other 

   members of the judiciary.  It is just very 

   problematic symbolically. 

                 Put aside the substance, because I 

   realize it still can come in on the back end, 

   particularly in an advisory system, but telling 

   a defendant, "Yes, you are acquitted but yes, we 

   are going to calculate that sentence to include 

   that acquitted conduct" just sends the wrong 

   message.  It seems to me in too many cases it 

   seems inconsistent with the nature of our 

   system.  I would urge careful consideration of 

   that issue. 

                 Finally, I would say that it is 

   important to recognize from the Commission's 

   perspective and from our perspective, as 

   appellate judges and as district judges, 

   Congress has a hugely important role here.  I 

   think there is sometimes a perspective on the 

   part of the judges of, "Well, sentencing is our 
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   thing.  Congress should stay out of it. 

   Congress doesn't have a particularly important 

   role here.  When they get involved, they mess it 

   up." 

                 It is important to deal with or 

   criticize particular decisions Congress might 

   make on certain sentencing issues, but it seems 

   to me Congress is assigned by the Constitution 

   with the legislative power, the power to define 

   offenses.  They are the ones who are more in 

   touch than anyone with the community, the 

   reaction to sentencing issues that go on, with 

   the crime issue. 

                 It seems to me that as judges, we 

   need to remember that Congress has an important, 

   powerful and proper -- it is not an improper -- 

   a proper role to play in this whole sentencing 

   issue. 

                 With those thoughts, Mr. Chairman, 

   I will conclude. 

                 I want to thank you again, and all 

   the members of the Commission, for inviting me. 

   I want to thank you again for all the work you 

   do that is so valuable to all of us. 

                 ACTING CHAIR HINOJOSA:  Thank you, 
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   Judge Kavanaugh. 

                 Judge Howard? 

                 JUDGE HOWARD:  Thank you, Chairman 

   Hinojosa. 

                 My name is Jeff Howard, for the 

   record, and I sit on the United States Court of 

   Appeals for the First Circuit.  My chambers are 

   in Concord, New Hampshire. 

                 I, of course, have an advantage of 

   having just listened to two very thoughtful 

   presentations so I get to either agree or 

   disagree, but I am going to spend most of my 

   time probably on what would be considered nits. 

                 But before I get there, three 

   things I want to mention:  First, Judge Sessions 

   threw out the term mandatory minimums. 

                 My own personal view, I grew up as 

   a state court prosecutor, then I was a U.S. 

   attorney, and then I went back and I was an 

   attorney general back in the state court system. 

   My state does not have mandatory minimums for 

   any crimes. 

                 We considered them when I was 

   working for the state.  I especially considered 

   them when I was the Attorney General having had 



 46

   experience as a United States attorney. 

                 The judgment call we made at that 

   time was that we thought judges knew what they 

   were doing, and mandatory minimums were not 

   something we would support and I didn't support 

   them. 

                 Having served as a federal judge 

   now for seven years, I am convinced that they 

   are a bad idea.  I am not saying they were a bad 

   idea at the time when they first started being 

   enacted.  I just think they are unnecessary. 

                 I have seen too many cases where 

   the mandatory minimum sentence is what makes the 

   case unjust. 

                 I hadn't intended to talk about 

   this, but I will try to do it in one or two 

   sentences. 

                 Also from my state court 

   experience, I think Judge Newman is probably 

   right.  A much simpler system would probably 

   work better. 

                 Federal judges, at least in my 

   experience, know what they are doing.  They know 

   when a sentence -- sure there are going to be 

   some differences -- but they know when a 
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   sentence is good or bad. 

                 Frankly, I would endorse what 

   Judge Newman has said. 

                 With respect to some of the things 

   Judge Kavanaugh said -- actually, they were all 

   things that, having read some of his opinions I 

   thought about, I thought they were very good 

   points, but he did say, I believe, that the 

   advisory system is, in fact, working. 

                 As one who became really enamored 

   with the mandatory system, both as a federal 

   prosecutor and in my first couple of years as a 

   judge, I was not in favor of what happened after 

   Booker, and it becoming an advisory system. 

                 My view is changing.  I think it 

   is working so I don't envy any of the large or 

   small decisions that you have to make, but I 

   just wanted to add those thoughts, and then get 

   into some of my perspective. 

                 You know, we do get these 

   sentences over the transom, and they give us a 

   certain perspective, and I will tell you how I 

   perceive things in my circuit and then address 

   four specific issues for you. 

                 In the few years before Booker was 
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   decided, which roughly coincides with my time on 

   the court, three-fourths, three-quarters of the 

   sentences in the First Circuit were within the 

   guidelines ranges. 

                 Since Booker, it has been about 

   two-thirds so there has certainly been an 

   impact. 

                 In fact, in the last several 

   months to a year, it is even lower.  There is a 

   greater trend downward toward within guideline 

   sentences so certainly there has been an impact. 

                 However, the lion's share of 

   sentences outside of the guideline range 

   continue to be, in our circuit anyway, 

   government-sponsored downward departures. 

                 I can't go behind that number to 

   tell you why that is.  I have some sense that it 

   varies from district to district, but, 

   nevertheless, that still seems to be the case. 

                 However, variant sentences, off 

   the guidelines, based on the 3553(a) factors, do 

   make up between 10 and 15 percent of all the 

   sentences in our circuit, and that has held true 

   for a few years now. 

                 We are a small circuit, but there 
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   are disparities across our circuit. 

                 In Puerto Rico, for example, 

   non-guideline sentences make up, depending 

   year-to-year, between five and eight percent of the 

   sentences, whereas in Massachusetts, it is 15 to 

   25 percent.  They are our two busiest districts. 

   They produce about the same number of criminal 

   cases, but there clearly are some distinctions. 

                 I am not going to try to get 

   behind them to tell you what I think the reasons 

   are, because I would just be speculating.  It is 

   not my area of expertise.  I suspect that it is 

   yours, and you may want to look at that; if 

   those same kind of disparities are holding true 

   across the country. 

                 The one other statistical insight 

   I want to offer comes from fiscal year 2008.  My 

   take on the national statistic is that sentences 

   were upheld on appeal when challenged about 

   80 percent of the time, and the First Circuit 

   was about there, it was about 77, 78 percent. 

                 But as best I can tell, in that 

   year, as well as any other year since Booker, my 

   circuit has not overturned any sentence on the 

   basis of reasonableness.  It has always been on 
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   the basis of procedural errors with a couple of 

   outlier cases where -- actually the names of 

   them are Godin from the District of Maine in 

   2008, and [Ahrendt] from the District of Maine 

   in 2009, where the Commission had come out with 

   further guidance after the sentencing while the 

   case was on appeal, and although the new 

   guidance didn't apply to that particular 

   sentence, we thought that the district judge in 

   those two cases might want to know about that 

   guidance so we did sort of a prudential remand 

   in those two cases. 

                 You know, soon after Booker, 

   actually a number of weeks after Booker, our 

   circuit did its first post-Booker case, called 

   Jimenez-Beltre.  We took the case en banc. 

                 In that case, my view was -- I am 

   getting into reasonableness, following the theme 

   of reasonableness -- my view was that a 

   within-guideline sentence was conclusively 

   reasonable.  To paraphrase Paul S. Graff (phonetic),  

   I didn't think reasonableness should be determined 

   in the air but should be tethered to what the 

   experts thought about what was a reasonable 

   sentence. 
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                 That view of mine gathered 

   precisely one vote, my own, so it is not the 

   view of the court, and I have learned since that 

   time as well, because, after we all, we have had 

   Rita and Gall, and things have changed. 

                 But the first issue of the four 

   that I wanted to mention, which are more in the 

   area of nits, are sort of harkening back to my 

   first point that going to reasonableness, it 

   seems to me in that area, the First Circuit, at 

   least, is basically taking a very limited role, 

   and the role is becoming even more limited. 

                 Since Gall, we have described 

   sentencing decisions as judgment calls.  We did 

   so first in a case called Martin last year, and 

   later in a case that I authored called Thurston. 

   We upheld the sentence of three months, in which 

   the bottom of the guideline range was 60 months. 

                 We upheld that case largely on the 

   basis that the district judge -- and I disagreed 

   with the sentence, but the district -- and twice 

   before we had said the sentence was unreasonable 

   before Booker -- the district judge gave an 

   explanation for it, and it was very hard for us 

   to say that a reasonable person could not accept 
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   that explanation, even though I thought that the 

   Sentencing Commission's guideline range made a 

   lot more sense, but so be it. 

                 We call them judgment calls. 

                 That said, many circuit courts of 

   appeals, not our circuit, but several have gone 

   out of their way to emphasize that deference 

   does not mean abdication, and ultimately in my 

   view it boils down to two things, really, and 

   that is the degree of variance from the 

   guidelines, and the explanation given, which is 

   pretty much what Gall said. 

                 The court said that if the 

   sentencing court decides that a non-guideline 

   sentence is warranted, it must consider the 

   extent of the deviation to ensure that 

   justification is sufficiently compelling to 

   support the degree of variance. 

                 Even post-Gall in my circuit, we 

   said that there is still a sliding scale effect 

   from the guidelines. 

                 I don't think any of that is 

   necessarily bad.  You know, I have had a chance 

   to review a lot of sentences, even since Gall, 

   and we can understand what the district court is 
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   thinking, and I figured I would give it a 

   chance. 

                 The second issue involves the 

   teaching of Kimbrough.  This is not following 

   any theme.  I am now moving to a different 

   topic. 

                 As you recall, the Supreme Court 

   made evident that district courts may vary from 

   guidelines ranges based solely on policy 

   considerations, including disagreements with 

   guidelines. 

                 Kimbrough, of course, spoke to the 

   issue of the crack cocaine disparity. 

                 I should mention in that regard, 

   we have a case called Rodriguez that applies 

   Kimbrough's teaching to fast track.  There was a 

   defendant from Puerto Rico who argued to the 

   district court -- I think it was a reentry 

   case -- he had argued to the district court that 

   there was a disparity in the sentence that he 

   was receiving compared to fast track districts, 

   and the district court determined that it had no 

   authority to consider that disparity. 

                 When we got the case, we applied 

   Kimbrough, and we said this is an area where as 
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   in Kimbrough, the Sentencing Commission had 

   criticized the congressional policy that was at 

   stake, and, as in Kimbrough, the Sentencing 

   Commission at the direction of Congress had 

   issued a policy statement that sort of went 

   outside what the Supreme Court considers the 

   traditional expertise of the Sentencing 

   Commission relying on empirical data, but 

   instead was relying on policy considerations. 

                 So we sent this fast track case 

   back to the district court overturning our own 

   prior precedent, saying that it ought to 

   consider these Kimbrough factors in 

   resentencing. 

                 There are other areas where the 

   Kimbrough teachings I think are going to come 

   into play.  Perhaps cases like our Rodriguez 

   case can be instructive.  One is in the child 

   pornography, child obscenity area. 

                 Defendants are making the same 

   sort of arguments as were made in Kimbrough in 

   our fast track case that the sentencing ranges 

   in child pornography cases are not necessarily 

   based on the Commission's reliance on empirical 

   data and its traditional expertise. 
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                 Furthermore, that the 

   commissioner[s], or at least members of the 

   Commission, have criticized the direction the 

   sentencing has headed in some of those cases, 

   and you probably know that several of the 

   district courts, at least, have accepted those 

   arguments, and circuits are going to be dealing 

   with them soon. 

                 The third issue I want to mention 

   is also a recurring one, and it involves section 

   4B1.2, the Career Offender guideline, which 

   substantially increases the guideline range for 

   a defendant convicted of a drug or violent 

   felony who has had at least two prior felony 

   convictions for either a crime of violence or 

   controlled substance. 

                 One definition of crime of 

   violence in the guidelines is burglary of a 

   dwelling, or an offense that involves conduct 

   that presents a serious potential risk of 

   physical injury to another. 

                 For many years, the First Circuit 

   held that prior conviction for any burglary, 

   including a non-dwelling, constituted a crime of 

   violence within the meaning of that guideline. 
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                 Just last year in a case called 

   [Giggey], we took that case en banc, and we 

   changed our mind.  It seemed to us that it was 

   not the Commission's intent that all burglaries 

   be considered crimes of violence.  That left us 

   to consider the residual clause. 

                 We went to the Armed Career 

   Criminal Act for guidance, but, then again, we 

   noted that the Armed Career Criminal Act has a 

   slightly different definition of burglary than 

   the guidelines do, and we thought that might 

   also play into the residual clause. 

                 Ultimately we decided on a 

   categorical approach for determining whether the 

   burglary of a non-dwelling would qualify. 

                 You may wonder why I am going on 

   about burglaries.  We see a lot of those cases 

   in our circuit.  I don't know about other 

   circuits, but the New Hampshire state prison is 

   full of burglars, which is another issue, I 

   suppose. 

                 It comes up all the time, so we 

   said that we are not going to look at the facts 

   of a case; we are going to take a categorical 

   approach. 
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                 Some circuits agree with that, 

   some circuits have a per se rule one way or the 

   other, and I think others are somewhere in the 

   middle. 

                 You know, I know that the 

   Commission has been looking at this issue.  It 

   would be useful, I think, in terms of a nit, 

   anyway, if you could tell us what the Commission 

   intends if you are able to get to the bottom of 

   that, and we will follow it, of course. 

                 And then lastly, I just want to 

   briefly mention a circuit split with regard to 

   the counting of victims in economic crimes 

   cases.  This is pursuant to section 2B1.1 of the 

   guidelines. 

                 In a case involving debit credit 

   card fraud, recently my circuit concluded that 

   there is no requirement that the victim bear 

   final burden of financial loss.  Thus, in that 

   case, numerous consumers whose accounts had been 

   accessed were victims who suffered, in our view, 

   actual pecuniary loss, even though they were 

   ultimately reimbursed by their banks and other 

   retailers. 

                 So we joined at least one other 
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   circuit in this holding, but there are several 

   circuits that go the other way and say you are 

   not a victim unless you bear the final ultimate 

   loss. 

                 I also know the Commission is 

   working to resolve this circuit split in one way 

   or another by giving some guidance, and I do 

   commend you for those efforts. 

                 Again, I just want to thank you 

   for holding these hearings, and especially for 

   letting me come speak to you. 

                 Thanks again. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Howard. 

                 Judge Fisher? 

                 JUDGE FISHER:  Thank you, 

   Mr. Chairman. 

                 My name is Mike Fisher, a member 

   of the U.S. Court of Appeals for the Third 

   Circuit, and my chambers are in Pittsburgh. 

                 I came to our court in 2003, 

   having served primarily in the state system for 

   the prior 30 years, and my familiarity was much 

   greater with the state guidelines and state 

   sentencing system in Pennsylvania than it was in 
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   the federal guidelines when I arrived in our 

   court. 

                 In the early 1980s, as a member of 

   the Pennsylvania State Senate, I was involved 

   with legislation which at that time created the 

   Pennsylvania Commission on Sentencing, which led 

   to the Pennsylvania sentencing guidelines, which 

   have been referred to very favorably by 

   commentators across the country since that 

   period of time. 

                 I quickly learned when I got to 

   our court of the thoroughness of the federal 

   sentencing guidelines, and the enormous work 

   that the United States Sentencing Commission put 

   in to those guidelines. 

                 Certainly the framework which was 

   in place prior to Booker brought about 

   uniformity and eliminated much of the 

   unwarranted sentencing disparity that prompted 

   Congress to pass the Sentencing Reform Act in 

   the 1980s. 

                 That said, even 20 years into the 

   guidelines, it hadn't stopped, it wasn't 

   stopping defendants from continuing to litigate 

   various aspects of guidelines themselves. 
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                 And then along came Booker, and 

   Booker obviously ushered in a new era of 

   sentencing by making the Guidelines advisory, 

   and directing the courts of appeals to review 

   sentences for reasonableness, which was a 

   function which we did not have before, and 

   certainly we have still been trying to determine 

   what that means. 

                 What I would like to do just 

   briefly is touch upon some of the issues we have 

   dealt with on the Third Circuit since Booker, 

   and then give you my perspective on where I see 

   the sentencing system, the federal sentencing 

   system, where it is today. 

                 In the four years since Booker, 

   our court has said that a district court should 

   continue to adhere to, or should adhere to a 

   three-step process in imposing a sentence. 

                 First, the district court should 

   start by calculating a defendant's guidelines 

   sentence. 

                 Second, in doing so, the court has 

   to rule on departures. 

                 Third, the district court has to 

   give meaningful consideration to 3553(a) 
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   factors. 

                 Following Gall's instructions, we 

   have said that our court's appellate role is 

   two-fold.  More specifically, we must first 

   ensure the district court committed no 

   significant procedural error in arriving at its 

   decision, and then review the substantive 

   reasonableness of the sentence under 

   abuse-of-discretions standard, regardless of 

   whether it falls within the guidelines range. 

                 We said that the touchstone of 

   reasonableness is whether the record as a whole 

   reflects rational and meaningful consideration 

   of the factors enumerated, and that is very 

   important, because in many, many appeals you 

   have reference to some specific comment that the 

   sentencing court may have made.  It didn't 

   reflect at all the totality of the sentencing 

   record, and we continue to see that from time to 

   time. 

                 We said that the Due Process 

   Clause affords no right to have the facts that 

   are relevant to enhancements or departures 

   proved beyond a reasonable doubt, but rather 

   that the preponderance of the evidence standard 
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   continues. 

                 We have said that although the 

   guidelines are advisory, the district court must 

   still calculate the applicable sentencing range 

   using the guidelines extant at the time of the 

   sentencing, and we will continue to review the 

   propriety of a sentence based on those same 

   guidelines. 

                 We have said that where the 

   district court miscalculates the advisory 

   guidelines range, and that still happens from 

   time to time, our court will hold such 

   procedural error harmless only if it is clear 

   that the error did not affect the district 

   court's selection of the sentence imposed. 

                 We have said the defendant is not 

   required to object at sentencing to the district 

   court's explanation for imposing a particular 

   sentence in order to preserve his or her right 

   to appeal. 

                 We have also said that we will not 

   apply a presumption of reasonableness.  This is 

   where we differ from -- a point in which our 

   circuit differs from others on appellate review 

   to a within-guidelines sentence.  A 
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   within-guidelines sentence is more likely to be 

   reasonable than one that lays outside. 

                 Most recently, our court sitting 

   en banc decided a case United States v. 

   Tomko, in which we explored the contours of 

   substantive reasonableness under Gall. 

                 The Tomko case was interesting, 

   the facts were interesting, because the 

   defendant pled guilty to tax evasion, and [his] 

   advisory-guidelines sentence was 12 to 18 

   months; however the district court chose to 

   impose a downward variance, which included 

   community service, probation and one year home 

   confinement, and ordered a fine of $250,000. 

                 This case was interesting because 

   it was a contractor who had passed through the 

   expenses of building his own home, a multi-million 

   dollar home, and put those expenses into a school  

   construction contract which reduced his tax  

   obligation to the federal government, plus 

   there was an indication the contractor had done 

   the same thing in building a vacation home prior 

   thereto. 

                 It was argued that if appellate 

   reasonableness review means anything, that this 
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   particular sentence had to be substantively 

   reasonable. 

                 But our court in Tomko, by an 

   eight to five vote, found that Tomko's sentence 

   was, in fact, reasonable. 

                 I was part of the minority in that 

   vote; in fact, wrote a dissenting opinion when 

   it first came through to the panel. 

                 At the same time our court decided 

   the case of United States v. Olhovsky, or 

   shortly thereafter, which vacated the 

   defendant's six-year prison sentence for 

   possessing child pornography on a computer, and 

   concluded the sentence was substantively 

   unreasonable. 

                 What the Tomko and Olhovsky 

   decisions, which have just recently been handed 

   down by our court, indicate, some of us believe 

   at least in our court, where a district court 

   adheres to the correct processes for imposing a 

   sentence and fully explains its reasoning, it is 

   unlikely that the resulting sentences will be 

   found substantively unreasonable so it should 

   not take long for sentencing judges to realize 

   that this is, in large part, what our circuit 
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   expects. 

                 Under our current sentencing 

   system, the Sentencing Commission is responsible 

   for providing its expertise in this field to 

   district courts by compiling data that provide 

   the ranges within which a particular sentence 

   should fall, but the ultimate decision of 

   tailoring the sentence to fit the individual 

   rests in the hands of the district court, which 

   is responsible for fully explaining the reasons. 

                 Absent significant sentencing 

   disparity, this kind of advisory guideline 

   system may be the best that we can expect at 

   this time of history. 

                 That said, such a system may not 

   be what Congress intended when it implemented 

   the federal sentencing system and federal 

   guidelines 25 years ago.  Again, we begin to see 

   why the disparity. 

                 Particularly in those areas where 

   Congress believes the American public expects 

   incarceration, Congress might be prompted to 

   impose a more rigid sentencing system than the 

   one the Supreme Court reviewed in Booker.  That 

   would be my fear. 
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                 I have heard my colleagues on this 

   panel talk about the need for simplification. 

   Simplification probably has a lot of overhaul 

   for this Commission to pursue, but I would have, 

   and I have concern that too much 

   simplification -- not correcting some of the 

   nits referred to with specificity here -- too 

   much simplification is only going to promote 

   further disparity in the calculation of the 

   guidelines sentence. 

                 I would refer you to, and I have 

   included with my written remarks that I have 

   submitted, a law review article that I authored 

   in the Duquesne University Law Review in 

   September of '07 entitled “Striking a Balance: 

   The Need to Temper Judicial Discretion Against a 

   Background of Legislative Interest in Federal 

   Sentencing,” which called for a form of what I 

   referred to as "guided discretion." 

                 I think this kind of discretion, 

   implemented and utilized by sentencing judges, 

   and applied in our role by judges on courts of 

   appeals, is the kind of discretion that would 

   take into consideration the work that you have 

   done, and the data which has been accumulated, 
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   and the reasons why the guidelines specifics 

   have been incorporated in the guidelines system, 

   and use that as a guide for sentencing judges to 

   temper their discretion. 

                 I think if that is done, we 

   probably will continue to have a system that 

   Congress will accept, but if it isn't done, as 

   one who over the course of my career has felt 

   the judges should have significant discretion, 

   and mandatory minimum sentences do nothing more 

   than set down arbitrary guidelines that don't 

   fit the particular cases, I would be fearful if 

   we don't use the discretion given to us through 

   Booker, that in some year, maybe not this year, 

   next year or the next five years, in some year, 

   Congress will wade back in in the system, and 25 

   years from now this Commission will be sitting 

   here saying -- the courts will be sitting here 

   saying, "What did we get ourselves into?  Because 

   we have a system that really provides no 

   discretion at all across America." 

                 I thank you for the efforts that 

   you put in over many, many years and I know 

   many, many hours, and I would encourage you to 

   continue, as others have said, to look carefully 
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   at what has taken place, and we thank you for 

   your efforts. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Fisher.  We will open up for questions. 

                 VICE CHAIR SESSIONS:  I appreciate 

   very much your testimony, and you talked about 

   simplification.  It is an issue we have been 

   dealing with for years and years and years. 

                 One of those issues is very 

   positive, and yet difficult to implement. 

                 What I would like to ask, Judge 

   Newman, I like the fact you said simplification 

   should have been addressed by the first 

   Commission.  I guess I am interested to know how 

   you do that in light of 25 percent rule? 

                 Historically, you look back at the 

   guidelines and you see all of the categories, 

   the 43 categories, and then you delineate 

   criminal behavior and try to punish based upon 

   the individual behavior, but one of the reasons 

   there are so many offense levels, and one of the 

   reasons there are so many different enhancements 

   which dice and slice behavior is because of, it 

   seems to me, the 25 percent rule. 

                 Because if you can only have small 
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   ranges of sentences which you want to reflect 

   individual criminal conduct, then you have to do 

   it in such a small and precise way to be able to 

   reflect that punishment for that conduct. 

                 Is the only way we can deal with 

   simplification to eliminate the 25 percent rule, 

   or can you think of some other way in which you 

   can reduce the number of offense levels, reduce, 

   perhaps, the number of criminal history levels, 

   broaden up the ranges so there is more 

   flexibility? 

                 I guess my question is, how do you 

   do that when you have a current sentencing 

   structure which is regulated by the 25 percent 

   rule, which was, of course, set by Congress in 

   the Act in 1984? 

                 JUDGE NEWMAN:  I recognize the 

   25 percent rule is an issue, and in my testimony 

   I acknowledge it. 

                 The first part of the issue is to 

   what does the 25 percent rule apply? 

                 In the statute, it applies to the 

   difference between the top and the bottom of a 

   sentencing range so clearly it applies to that. 

                 You can have, instead of the 
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   43-step table, a table with fewer steps.  I am 

   not here to argue any particular one, but 

   various writings have suggested different models 

   of tables, sentencing tables, that conform to 

   the 25 percent rule and have much broader ranges 

   that you can do. 

                 The second issue under the 

   25 percent rule is one that I am sure you are 

   aware of, because it has been discussed within 

   the Commission, and that is, does the 25 percent 

   rule apply not only to the difference between 

   the top and the bottom of the sentencing range 

   that you described, does it also apply to the 

   process by which the sentencing judge calculates 

   the adjusted offense level? 

                 A former commissioner wrote an 

   extensive brief saying it applies to that. 

                 There is an opposing brief written 

   by Catherine Goodwin, an associate counsel of 

   the Administrative Office of the Courts, which 

   is in your records, which argues the other side. 

                 Not surprisingly, I think 

   Ms. Goodwin was correct. 

                 I would take the 25 percent rule 

   only as far as Congress literally applied it, 
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   and you can meet it, as I said, by broadening 

   the ranges of the sentencing tables.  It need 

   not affect at all the addition and subtraction 

   of the various adjustments that go into the 

   calculation of where the person should be within 

   the sentencing range. 

                 So I think Ms. Goodwin was right 

   and you can have that flexibility. 

                 If the Commission thinks she was 

   wrong, then I think you do need to go to 

   Congress to get some added flexibility and 

   modify the sentencing rule. 

                 Before you do that, I wish you 

   would take a look at the two opposing briefs. 

                 I hope you decide with her and on 

   her view.  I don't think the 25 percent rule 

   poses a significant barrier to fundamental 

   simplification. 

                 COMMISSIONER HOWELL:  I just 

   wanted to join my colleagues here in thanking 

   all of you for coming. 

                 I have to say that I joined the 

   Commission in 2004, just before Booker was 

   decided so I never went through an amendment 

   cycle on the Commission, but the congratulations 
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   I got, mostly from my smart-alecky friends from 

   the U.S. attorneys in the Eastern District were, 

   "That's great, you got on the Sentencing 

   Commission, but do you have a job anymore?  It 

   is advisory." 

                 It has been very interesting that 

   we have been incredibly busy on the Commission, 

   and one of the things that keeps us busy is 

   Congress. 

                 Congress, although clearly 

   recognizes that the guidelines system is now 

   advisory, hasn't slowed down its directives to 

   the Commission. 

                 Among the things that I want to 

   talk about were the two issues that most of you 

   addressed, simplification as well as acquitted 

   conduct. 

                 On simplification, among the 

   complications we have in simplifying the 

   guidelines, because it may not look that way from 

   the bulk of the Guidelines Manual, every time we 

   consider an amendment, we look at the most 

   simple way to do it, and sometimes we fail at 

   that effort more often than we succeed. 

                 One of the complications, it is 
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   not just the 25 percent rule, which is -- I 

   know, Judge Newman, you have been a counselor to 

   many commissions, including not just now but 

   also given very good advice to the original 

   Commission, and you have commented on the 

   25 percent rule, but in addition we have 

   Congress to consider, and as Judge Kavanaugh 

   said, Congress has a very important role and 

   takes its role very seriously in sentencing 

   policy. 

                 A number of the specific SOCs that 

   complicate the manual are the product of 

   directives from Congress.  Just in our current 

   amendments that are pending before Congress are 

   a number that are responsive to congressional 

   directives. 

                 In some of those directives we 

   told Congress, "We don't think the directive you 

   gave us warrants, after consideration, any 

   change in the guidelines."  I am thinking 

   specifically of the identity theft record where 

   we were given 13 separate factors to consider, 

   that if after study we thought all 13 factors 

   warranted an amendment, you would have seen more 

   complicated SOCs as a result of the 
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   congressional directive.  That is not what 

   happened. 

                 How do you -- do you have any 

   recommendations on how to deal with not just 

   what Judge Newman calls "our philosophy" in the 

   manual of incremental factors that contribute to 

   sentencing, but it is a philosophy of Congress 

   that they give us directives of specific factors 

   that they want expressly articulated in the 

   guidelines that also help complicate -- that 

   also complicate the manual so do you have any 

   suggestions on how to address, you know, the 

   interaction with the Congress on these 

   directives? 

                 JUDGE NEWMAN:  I have two thoughts 

   on that.  When they say that there are several 

   factors that they want you to consider, it seems 

   to me the key word is "consider."  The problem 

   comes when you start assigning values, precise 

   numerical values, to a factor. 

                 If they want to say there are 13 

   factors to be considered in identify theft, I 

   have no problem whatsoever with a guideline or a 

   commentary or a note -- I don't care -- that 

   says in the case of identity theft, the judge 



 75

   should consider, or may consider, should 

   consider, must consider, if that is what the 

   Congress says, the following factors, and assess 

   an increment within a range of whatever you all 

   think is right; one to four, one to six, one to 

   eight, within that range, but don't price each 

   one.  So I think can do the flexibility if you 

   will take them at their word, and their word is 

   considered. 

                 Let me add one other point that I 

   think is perhaps more responsive to your very, 

   very good question. 

                 If there is to be significant 

   simplification, it cannot be done by the 

   Commission alone laboring in a vineyard and then 

   serving it up on a platter, if I can mix 

   metaphors, to the Congress, and they say, "We 

   don't like this; we are sorry.  We are going to 

   vote it down." 

                 It would have to be a cooperative 

   effort.  This is a political problem. 

                 As you begin the process, it seems 

   to me you are going to have to enlist in a 

   cooperative effort with certainly the leadership 

   of the judiciary committees and their staff. 
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                 Whether you take the route that 

   Judge Kavanaugh pointed out, going back to 

   mandatory instead of advisory, mandatory might 

   work as part of a package in which there was 

   some simplification. 

                 It strikes me as very interesting 

   that the very precision of the first system 

   drove the court to say they are 

   unconstitutional, which evokes from Judge 

   Kavanaugh the response, "Well, go back to 

   mandatory, and you can get there by making them 

   simpler."  It is full circle.  It is not a 

   circular argument; it just happens to complete 

   the circle, and it may be the way to do it. 

                 But I think working with the 

   Congress, you could work out a package.  It may 

   include modification of mandatory minimums.  It 

   probably would not include elimination.  I think 

   politically, that is not feasible today. 

                 But eliminating some of them, yes, 

   I think that is feasible, but a package that 

   says to them, "We want to do the general outlines 

   of the Sentencing Reform Act, but we want it to 

   work," and work with them to find out what is 

   acceptable politically even as you bring to bear 
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   your expertise on what appropriate sentences 

   are, so I think it can be done. 

                 JUDGE KAVANAUGH:  I would second 

   Judge Newman's point that it is going to require 

   cooperation from Congress, and I understand 

   completely when we say "simplification," if 

   simplification were simple, it would have been 

   done by now so it is difficult. 

                 When we say this, I think we say 

   it with the understanding that you are striving 

   for that, and that Congress makes your life more 

   complicated at times. 

                 I think it also -- I go back to 

   what I said in my comments -- the initial 

   fundamental question to me is are you sticking 

   with advisory, are you going to go to a 

   mandatory system, for you or the Congress 

   working together, or however it works out. 

                 If it is advisory only, maybe you 

   will have a different approach to simplification 

   than if you are going to mandatory.  I can't 

   game all that out, but it seems to me that is 

   wrapped up, as Judge Newman was just saying, in 

   the same question. 

                 I understand it requires work from 
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   Congress, and I understand simplification is 

   complicated by the fact that Congress gives you 

   those directives.  I don't have particular 

   advice on how to succeed necessarily other than 

   it will require their support. 

                 COMMISSIONER HOWELL:  Among the 

   things we may consider doing is aggregating a 

   number of the SOCs that now have specific value 

   increases attached to them, and there is a 

   possibility for simplification to aggregate 

   those. 

                 We do on a number of occasions do 

   exactly what you suggested, Judge Newman, 

   essentially to say for a factor that Congress 

   directed us to consider, whether downward or 

   upward departures -- we do have to look -- parts 

   of the manual says if a judge sees this factor, 

   they may consider upward departure without 

   giving any factor or numerical increase, you 

   know, attached to that. 

                 You know, I take your point, and I 

   think it is well put, that for a wholesale 

   simplification effort, this is something we have 

   to do in close consultation with the Congress. 

                 Let me turn just for a second to 
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   acquitted conduct, because acquitted conduct is 

   also something if you explain it to laymen on 

   the street, they just find it, you know, 

   surprising and blame the guidelines for it, when 

   the guidelines are, in fact, silent on the use 

   of acquitted conduct, and the use of acquitted 

   conduct by sentencing judges was long before the 

   sentencing guidelines were even a flicker on the 

   scene. 

                 So one of the -- and I think that 

   judges who have heard a trial and heard the 

   evidence related to conduct for which the 

   defendant is ultimately acquitted, can't -- I 

   guess can try, but may, in fact, be influenced 

   by it. 

                 Do you think that in the ultimate 

   sentencing of that defendant, do you think 

   addressing acquitted conduct in the guidelines 

   by indicating that should acquitted conduct be 

   considered by the sentencing judge, it should 

   just be considered in the context of where 

   within a guideline, the adjusted guideline range 

   to sentence the defendant as opposed to being 

   used as part of a calculation of relevant 

   conduct to actually increase the offense level 
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   and the range? 

                 Is that sort of a compromise 

   between barring consideration of the acquitted 

   conduct all together, and basically requiring a 

   judge who may have heard all the evidence 

   related to it to wipe it out of his or her mind, 

   but to preclude it from being considered as part 

   of the relevant conduct calculation?  Is that 

   something that would be practical? 

                 JUDGE KAVANAUGH:  That seems to me 

   good progress on the issue, and to go back to 

   the premise of your point, one of the things the 

   guidelines did was to bring into the open, into 

   the sunlight, things that had happened for years 

   that no one knew or didn't think about in the 

   same way, and all of a sudden you are having a 

   precise increase based on acquitted conduct, and 

   people say, "Well, it always happened that way." 

                 Well, okay, but now you are 

   actually seeing it, the actual impact. 

                 As you say, quite rightly, no one 

   understands that in the real world.  It fails 

   the common sense test, and it brings disrespect 

   to the process, and it weakens confidence in the 

   judicial process, and maybe you can reason your 
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   way from point A to point B to point C logically 

   for why it should be part of the process, but 

   when you take a step back, it just doesn't work, 

   and I think even if it is purely symbolic, the 

   effort to bar the consideration of acquitted 

   conduct; even, in other words, if there is a 

   logical reason to do it and the only reason not 

   to do it is symbolic, symbolism has value in the 

   criminal justice system at times, and I think 

   this is one of those areas where it would be 

   warranted. 

                 ACTING CHAIR HINOJOSA:  I have a 

   follow-up question on that.  What is the 

   difference between saying that and then saying 

   when you have been convicted of something and 

   I'm giving you 20 years -- I think part of the 

   problem with acquitted conduct is the general 

   public thinks you are going to sentence somebody 

   to higher penalties than they have been 

   convicted of, and you are not being sentenced to 

   a higher penalty; it is within the conduct of 

   the conviction that you actually received where 

   the maximum is 20 years.  Should the judge be 

   able to take that into account in trying to 

   determine where within that 20 years you 
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   sentence somebody? 

                 For example when you have two 

   defendants that got convicted of the same count 

   that you heard no evidence whatsoever of any 

   other involvement on the part of one of the 

   defendants, when you have the statute that says 

   a sentencing judge should be able to consider 

   any evidence with regards to making a decision 

   as to the sentence, what is the difference 

   between staying within the guideline range or 

   within the statute of the conviction if you use 

   that information that you have seen to make the 

   determination as to where to sentence? 

                 A lot of the concern, I think, 

   about acquitted conduct, when you talk to the 

   general public, they think that you are going to 

   sentence somebody to a higher sentence than they 

   were convicted, and you are not, because you are 

   still at whatever the maximum was of the 

   conviction. 

                 JUDGE KAVANAUGH:  I guess I am 

   still on for this question since I bought it up 

   initially. 

                 In my mind, blending in the 

   multiple factors and saying it is just one part 
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   of an overall calculation really just blurs the 

   issue, because when you unpack those pieces at 

   the end of the day, you are using the acquitted 

   conduct to sentence at a slightly or greatly 

   higher level than you would have sentenced had 

   you not considered the acquitted conduct, and I 

   think that, when it is unpacked, and explained 

   to people, people just don't understand. 

                 There are reasons, very sound, 

   logical reasons, and the equitable reason that 

   you point out when you have several defendants 

   together, I understand that completely, but I do 

   think it is just hard to explain a system that 

   says, "You can go to a jury, and this is the 

   system we have set up, and you are not guilty 

   until you are proven guilty beyond a reasonable 

   doubt," and you win, and then the judge says, 

   "Oh, you won, but I am still jacking your 

   sentence up as if you were convicted."  It just 

   doesn't feel right. 

                 We had a case recently with a 

   sentencing transcript when I read it on appeal, 

   the defendant in speaking to the judges, "I just 

   don't understand this.  How can this be?" 

                 He went on at some length about 
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   that. 

                 To me that was fairly compelling. 

   It is not the first time I have heard it, but 

   just to see it right there in the transcript in 

   a way that harmed that individual's sentence, it 

   just struck me as a point that is widely shared. 

                 VICE CHAIR CASTILLO:  I want to 

   thank all of you for the work you do on 

   opinions, and I will tell Judge Fisher, we did 

   read the Tomko opinion on-line -- there was 

   pages of it -- and we saw the back and forth. 

                 One of the things we are dealing 

   with here is just what the Supreme Court itself 

   has done with sentencing. 

                 For example, in acquitted conduct, 

   the Supreme Court in the Watts case said on the 

   one hand you can consider acquitted conduct in 

   sentencing, and on the other hand we have Booker 

   that is seemingly doing justice to a jury's 

   verdict. 

                 Let me get to one other thing, 

   which is downward departures and departures in 

   general under the sentencing guidelines. 

                 It seems to me if you do justice 

   to the Supreme Court opinions, Justice Breyer in 
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   the [Rita] case says that departures are still 

   very much viable under the advisory sentencing 

   guidelines, and I think the Third Circuit, Judge 

   Fisher in particular, has gotten this right in 

   emphasizing the three-prong analysis to 

   sentencing, and, unfortunately, my circuit has 

   not gotten it right and said downward departures 

   are obsolete. 

                 I saw that just the other day, 

   that the Third Circuit has vacated a district 

   court opinion where the district court judge 

   refused to rule on the downward departure 

   motion, and one of the interesting things about 

   downhill is that the district court judge did 

   not rule on the downward departure motion that 

   was a very viable motion, but instead varied. 

                 So I would like to get the judge's 

   reactions to what about downward departures and 

   departure authority in general? 

                 It seems that whatever we do, the 

   sentencing, the architects of the Sentencing 

   Commission and the sentencing system wanted 

   judges to have departure authority, and yet we 

   are now in a world where judges would rather 

   vary than actually use their departure authority 
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   that exists under the guidelines. 

                 JUDGE FISHER:  If I can comment 

   briefly, in our case of U.S. v. Gunter, 2006 

   case, one of the earlier cases post-Booker, we 

   made it clear to calculate the guidelines first, 

   and it just seemed to us, and still seems very 

   clear to me, the district court calculated the 

   guidelines but ignored the departures, because 

   part of the guideline calculation also is the 

   determination on departure that is before the 

   court so that is our second step. 

                 The third step is 3553. 

                 We are still seeing cases, 2009, 

   that you pick up a 2008, 2007 appeal that gets 

   to you, where the court, at least in its 

   sentencing, you know, sort of combined the 

   discussion on departure and variance, and it 

   wasn't clear.  That is why we have taken a look 

   at the sentencing record as a whole in making a 

   determination as to whether or not the 

   calculation was procedurally reasonable or 

   unreasonable. 

                 I think it definitely has to stay 

   a part of the process. 

                 VICE CHAIR CARR:  Judge Kavanaugh, 
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   you paid enough attention to these matters 

   probably to know among the district and 

   appellate court judges we have heard from, you 

   are somewhat unusual in calling for a return to 

   the mandatory system. 

                 Most of the judges that we hear 

   from at both levels say it is working much 

   better and it is much more fair now that it is 

   advisory. 

                 We routinely hear judges complain 

   that the system needed to be simplified, that, 

   as Judge Newman mentioned, the ways in which it 

   gets complicated also tend to make the 

   guidelines harsher as you keep tacking on 

   penalties for different kinds of factors; that 

   the mandatory minimums are too severe; and that 

   the Sentencing Commission tailoring guidelines 

   to mandatory minimums to encompass them makes 

   the sentences for those crimes that have 

   mandatory minimums too harsh; in particular, the 

   drug and child pornography guidelines are too 

   harsh. 

                 What we hear from many of the 

   district court judges is, "We do care about the 

   guidelines, we want your guidance, but if you 
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   could deal with some of these other problems, 

   both by making them more simple, by sort of 

   fighting back against Congress and issue the 

   drug guidelines that you think should be in 

   effect -- there are going to be cliffs out there 

   because of mandatory minimums, let Congress sort 

   of take the heat for that -- don't keep jacking 

   things up the way that you do; that district 

   court judges will have more respect for your 

   guidelines and they will have more credibility, 

   and that the district court judges will 

   therefore not feel the need to vary as much." 

                 Do you see that, again, 

   understanding maybe the political unrealities of 

   going back to a mandatory system, as a way to 

   get more following the guidelines and less 

   deviance from them? 

                 JUDGE KAVANAUGH:  The last part 

   was? 

                 VICE CHAIR CARR:  If we have 

   guidelines that district court judges are more 

   comfortable with because the other problems of 

   simplification and dealing with mandatory 

   minimums have not jacked them up so much, then 

   the concern that you have about more deviance 
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   from the guidelines may not, in fact, be true 

   several years down the road. 

                 JUDGE KAVANAUGH:  A couple of 

   points in response. 

                 First, mandatory minimums are a 

   separate issue so the question of mandatory 

   versus advisory guidelines is a separate issue. 

                 VICE CHAIR CARR:  Except they have 

   affected the guidelines that the Sentencing 

   Commission has promulgated so they are not out 

   of whack with the mandatory minimum. 

                 JUDGE KAVANAUGH:  I understand 

   that, but it still seems to me that is an issue 

   that is somewhat logically distinct from 

   mandatory versus advisory guidelines system. 

                 Secondly, to have mandatory 

   guidelines is not to say they should be high or 

   low.  The goal of mandatory guidelines is 

   uniformity.  That was the goal of the 1984 Act 

   due to the problems that existed before; to 

   reduce the disparities.  I think we are seeing 

   more disparities now, and I think we will see 

   even more in the future so I think mandatory 

   guidelines might have a value in preventing 

   those kind of disparities, but they can be 
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   improved as well, and part of that is 

   simplification, broader ranges. 

                 I think most district judges, most 

   judges, would like more flexibility within the 

   range, and that may bring greater support for 

   mandatory guideline systems; simplification, 

   greater ability, maybe the 25 percent rule -- I 

   am not sure exactly how that will play out, but 

   maybe that is a hinderance to proper reform that 

   would have the support of the district court 

   judges as well. 

                 But it seems to me the sole 

   reason, I think, I am concerned about 

   advisory-only guidelines is the disparity that I 

   think we are seeing and going to see more of. 

   That is not to say the sentence should be high, 

   low or where you come out on particular 

   guidelines. 

                 VICE CHAIR CARR:  Just to bring 

   you back to acquitted conduct, because this is 

   something my colleagues have heard me say, there 

   are many things that are not obvious about what 

   happens if you take acquitted conduct off the 

   table. 

                 One of them is just the 
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   relationship to relevant conduct in general. 

                 If I am an assistant U.S. attorney 

   and I charge someone with five drug offenses, 

   and for the first one I only have the word of an 

   informant, for the second one I have some 

   surveillance because it is the beginning of the 

   investigation, and transactions three, four and 

   five I have DEA agents wearing a wire.  As long 

   as we have relevant conduct out there, I may 

   charge three, four and five and not give the 

   defendant the opportunity of getting acquitted 

   of one and two, knowing that that is still going 

   to come in in terms of relevant conduct. 

                 If I do charge all five, some 

   defense attorney might say to his client, you 

   know, "Normally I would say you can plead 

   guilty, but we might be able to beat number one 

   and two so we are going to go to trial because 

   there are more drugs in those." 

                 I only mention that because while 

   it strikes everyone at first as flunking the 

   smell test, how could you ever take into account 

   acquitted conduct?  It is not as simple an issue 

   as just saying, "Okay, we will [take] it off the 

   table." 
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                 JUDGE KAVANAUGH:  I couldn't agree 

   more that it is not as simple as that.  Again, 

   another example, if it were that simple, it 

   wouldn't be done. 

                 There are reasons why it is used, 

   and I know that, and they are strong reasons, 

   and people understand those, but I think in the 

   end they are outweighed by some of the points I 

   made. 

                 JUDGE NEWMAN:  Two points.  Point 

   one, I just want to fully agree with your 

   thought that the mandatory minimums need not 

   drive the Sentencing Commission's judgment as to 

   what the appropriate sentence should be.  I 

   thought the Commission made a mistake years back 

   in building its guideline table on top of the 

   mandatory minimums. 

                 The Congress is a political body. 

   They will react to political pressures. 

                 You are the Sentencing Commission 

   within the judicial branch.  What we need from 

   you, even under the era of mandatory minimums, 

   is your best judgment of what the sentence 

   should be for a person who transports a certain 

   amount of heroin or has a certain kingpin role 
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   or a certain mule role. 

                 We, the country, needs your 

   judgment what the right sentence should be. 

                 If you come out below the 

   mandatory minimum, that sends a message the 

   mandatory minimum is too high.  Some might think 

   it is too low, but at least we will have your 

   dispassionate judgment so I agree with you on 

   that. 

                 As to the other use of mandatory, 

   and we have to be very clear there are two uses 

   of mandatory here, Judge Kavanaugh in your 

   question was talking about whether the 

   guidelines should be mandatory. 

                 You say, "Well, the district judges 

   are happy at having them advisory." 

                 The effort here is not to make 

   district judges happy or even appellate judges, 

   I might add.  If we are happy, so much the 

   better.  That is not the objective. 

                 The objective is to have a 

   sentencing system that is politically viable, 

   because if it is not politically viable, you are 

   not going to get it past the Congress so it must 

   touch first base and be politically viable. 
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                 But in the end, whether it is good 

   or not depends on whether it makes sound 

   penological sense, whether it is a good way to 

   administer criminal justice. 

                 If the system is mandatory in its 

   application, but is sufficiently flexible in the 

   way the guidelines are structured, and the 

   departure authority is adequate, in penological 

   terms there will be virtually no difference 

   between a mandatory system and an advisory 

   system. 

                 The judge will calculate the 

   guidelines under either system, the judge will 

   have departure authority under either system. 

                 If there is enough flexibility in 

   the mandatory system, the outcomes will be, for 

   the most part -- there will be outliers -- for 

   the most part, it will not be different than the 

   advisory system. 

                 Politically, if making them 

   mandatory but simple is the way to work out a 

   package that is politically feasible, then I 

   think it is something you ought to consider very 

   seriously. 

                 ACTING CHAIR HINOJOSA:  Thank you 
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   all very much. 

                 COMMISSIONER FRIEDRICH:  Judge 

   Kavanaugh and Judge Newman, if the Commission 

   were to take your advice and create a binding, 

   more simplified system, [and] succeed in doing that, 

   have either of you given any thought to what the 

   appropriate standard of appellate review should 

   be?  Should it be the deferential abuse of 

   discretion standard that exists today, and the 

   pre-PROTECT Act reasonableness standard, or 

   should a more rigorous standard of review be 

   applied on appeal? 

                 JUDGE NEWMAN:  I guess I would 

   want to see what the system was before I voted 

   on how a court should implement it and review 

   it, but taking the question in your terms, if it 

   were generally simplified, I am not sure you are 

   going to get away -- you are always going to 

   have the issue of did the judge start with the 

   right guideline.  That is sort of a yes or no 

   decision.  If it is right or wrong.  If it is 

   wrong, it is going to be sent back. 

                 On the issue of whether the 

   sentence is too high or too low, substantive, 

   what many courts call substantive, the word 
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   "reasonable" is going to be in the articulation 

   of the standard no matter what else we call it. 

                 If you say abuse of discretion, 

   you will then drive courts to looking at 

   different bodies of law in which abuse of 

   discretion is somewhat strict, and in [] 

   others [in which] it is very lenient. 

                 I think what is going to happen 

   is, no matter how you verbalize the standard, 

   and I think reasonableness will always be part 

   of it, in the end you will develop something of 

   a common law of sentencing, the way the British 

   have lived with it for decades, and you will 

   build up a body of case law. 

                 One sentence that is thrown out 

   because it was too high, whether it was called 

   unreasonably too high, abuse of discretion too 

   high or some other standard, it was too high. 

                 And then the district judges, at 

   least in that circuit, and maybe the Supreme 

   Court if they took it as a national issue, would 

   say, "Oh, in that kind of case it is too high; in 

   some other case, government appeals, that kind 

   of sentence is too low." 

                 You will develop your benchmarks 
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   of what is too high and what is too low by 

   outcomes, I think, more than the articulation of 

   the standard.  If I had to have a standard, I 

   think reasonableness is going to be in it no 

   matter what else you call it. 

                 JUDGE KAVANAUGH:  I would just 

   add, I think in a simplified system it would go 

   back if it were mandatory to no appellate 

   second-guessing of the district court's choice 

   of a sentence within the range so conclusively 

   reasonable if it is within a probably devised 

   range based on analysis of the offensive 

   conviction and offense characteristic. 

                 As to the legal determinations, de 

   novo and applying the law to facts, the standard 

   was due deference before, which is a little bit 

   hard to apply, but if it is more legal it tends 

   to be more de novo, and if is more factual, it 

   tends to go to clearly erroneous type of review. 

                 I think your question went to 

   would we second guess the sentence within the 

   range if there were broader ranges or simplified 

   ranges, and the answer is no. 

                 ACTING CHAIR HINOJOSA:  Judge 

   Howard, Judge Fisher, would you want to add 
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   anything? 

                 JUDGE FISHER:  I would concur with 

   what Judge Kavanaugh has just said.  I think you 

   would significantly lessen whatever remaining 

   role the appellate courts have in review, and I 

   think you would -- perhaps you may want to look 

   up [what] Pennsylvania has done, called presumptively 

   reasonable sentences, which really has led to 

   very few sentences being overturned over the 25 

   years. 

                 ACTING CHAIR HINOJOSA:  Thank you 

   very much.  We took more of your time than you 

   bargained for. 

                 Instead of a 15-minute break we 

   will take a 5-minute break. 

                 (A recess was taken.) 

                 ACTING CHAIR HINOJOSA:  Next we 

   have a “View from the District Court Bench”, and 

   we are very fortunate to have judges from the 

   federal district court from this area. 

                 We have the Honorable Richard 

   Arcara, who has been the chief judge of the U.S. 

   District Court for the Western District of New 

   York since 2003.  He has been on the court since 

   1988. 
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                 He has also served as an assistant 

   U.S. attorney in the Western District of New York 

   from '69 through '73, when he was first 

   assistant U.S. attorney in that district, and then 

   was the actual U.S. Attorney for the district from 

   1975 to 1981. 

                 He received his bachelors degree 

   at St. Bonaventure University and his law degree 

   from Villa Nova University. 

                 Next we have the Honorable John 

   Woodcock Jr., who is a judge in the U.S. 

   District Court of the District of Maine where he 

   became the chief judge of that district court 

   this year, and he has been on the court since 

   the year 2003. 

                 Prior to that he was in private 

   practice where he also served part-time as an 

   assistant district attorney in Maine. 

                 He received his bachelors degree 

   from Bowdoin, his masters degree from London 

   School of Economics, and his law degree from the 

   University of Maine. 

                 Then we have Judge Denny Chin, who 

   has been a judge for the U.S. District Court for 

   the Southern District of New York since 1994, 
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   and has been recently in the news.  Prior to 

   that he served as a law clerk to Judge Henry 

   Werker in the Southern District of New York.  He 

   was in private practice and served as an 

   assistant U.S. attorney for the Southern District 

   of New York.  He also serves as a part time 

   professor at Fordham University School of Law, 

   and he holds his bachelor’s degree from Princeton 

   and his law degree from Fordham so we are very 

   fortunate to have all three of them, and we will 

   start with Judge Arcara. 

                 JUDGE ARCARA:  Good morning, 

   Mr. Chairman and members of the Sentencing 

   Commission.  I want to thank you very much for 

   inviting me here to make my remarks at the 25th 

   anniversary of the Sentencing Reform Act.  I am 

   honored to appear before you to offer my "View 

   from the Bench" on the state of sentencing 

   jurisprudence post-Booker. 

                 I feel like I am really getting a 

   little bit older here.  I may be one of the few 

   speakers that testified back in 1986 before the 

   Sentencing Commission. 

                 At that time I was the president 

   of the National District Attorney's Association. 
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   I was serving as the president, and the 

   Commission invited the National District 

   Attorneys Association to give input on the 

   guidelines, and I remember quite vividly, and 

   needless to say I was probably somewhat nervous 

   appearing before the Commission in D.C. circuit, 

   D.C. court -- I was in the courtroom there, and 

   there were a number of judges, district judges, 

   that were sitting off to my left, and I was 

   giving a strong argument, proponent of the 

   guidelines and how valuable they would be in the 

   future because of the unwarranted disparity that 

   I had seen when I was the U.S. Attorney in 

   Buffalo. 

                 I can tell you quite candidly, I 

   was getting the evil eye from those district 

   court judges, because they were not well 

   received at that time. 

                 I think that has changed 

   dramatically, because most of the judges who are 

   sitting today have grown up with the guidelines. 

   I, on the other hand, had a couple of years 

   where I was [a judge] pre-guidelines, and I think that 

   they are certainly a very valuable asset to 

   district court judges. 
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                 I would like to begin by 

   commenting on how the advisory guidelines after 

   the Booker decision has changed at the district 

   court level. 

                 We are the ones that are really 

   under the microscope every day by the appellate 

   courts in what we do. 

                 Perhaps the greatest benefit from 

   the Booker decision has been the return of 

   sentencing discretion to judges. 

                 I know some of my colleague, and I 

   read some of the transcripts of some of the 

   other proceedings, and you now had the pleasure 

   of hearing four very distinguished appellate 

   court judges, and Judge Newman in particular who 

   I am very familiar with -- he always took a high 

   interest in the guidelines right from the very 

   beginning, and certainly many of his opinions 

   helped us in the district court level. 

                 Much of the remarks I am making 

   now you probably have heard them, but I think 

   they are important to repeat, and I hope you 

   will bear with me. 

                 I am in agreement with many of the 

   comments that were made earlier.  I do not agree 
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   with Judge Kavanaugh on mandatory guidelines. 

                 Permitting judges to consider the 

   factors in 3553 and impose a sentence that is 

   just and fair in all circumstances is, I think, 

   tremendously beneficial to the parties and the 

   public. 

                 I believe the guidelines in their 

   advisory state continue to serve a very, very 

   important function.  The systematic approach 

   provided by the guidelines provides judges with 

   an understanding of what is a fair and just 

   sentence for the criminal conduct at issue in a 

   particular case, and the task of imposing a 

   sentence is, by far -- and I think this has been 

   said many times by some of my colleagues -- a 

   very difficult job we have as district court 

   judges. 

                 I always thought from my prior 

   background that it would be quite easy to impose 

   a sentence, put the person in jail for the rest 

   of his life, coming from a prosecutorial 

   background. 

                 That is not the case.  We have 

   much more personal contact with an individual 

   when you are sentencing someone than maybe when 
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   you were prosecuting an individual. 

                 There you are sitting there in 

   judgment, there is the family out there waiting 

   for a sentence, and there is a lot of anxiety in 

   the courtroom at that time. 

                 I believe all of us at the 

   district court level take this very seriously. 

                 First, we need a very complete and 

   accurate picture of the criminal conduct at 

   issue, which is the information that is normally 

   provided from the probation office and from the 

   government. 

                 Then we need a complete picture 

   from the defendant, the nature of the 

   characteristics of the individual, his or her 

   family history, the extent of the remorse, which 

   obviously is a very important factor, and any 

   other mitigating circumstance that may be 

   available, and that is ordinarily performed by 

   the probation office and particularly defense 

   counsel. 

                 But another crucial piece of 

   information that is needed is what is provided 

   by the Sentencing Commission guidelines, how the 

   information about the sentence that we are 
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   considering compares with the overall sentence 

   that is being recommended or suggested for this 

   particular type of conduct. 

                 For me this puts things in a 

   better context.  It helps me assess whether the 

   sentence that I am considering is in step with 

   the sentences that are recommended for the 

   conduct at issue, and where it is not, it causes 

   me to pause and consider whether the 

   circumstances that I believe warrant a different 

   sentence are sufficient to justify a deviation 

   from the norm. 

                 All of this is to say that my view 

   of Booker has improved the quality of the 

   sentencing jurisprudence. 

                 On the one hand it provided judges 

   with the authority necessary to impose a 

   sentence outside the guidelines range when the 

   circumstances so warrant, without being limited 

   to the more strict departure that existed in 

   pre-Booker. 

                 On the other hand, Booker mandates 

   that judges continue to consult with the 

   advisory range before imposing sentence, and I 

   believe this serves a very important check -- 
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   reminding judges that uniformity and unwarranted 

   disparity are also important sentencing goals. 

                 That is what this is all about, 

   not disparity -- I have heard that word used -- 

   it is unwarranted disparity. 

                 In my opinion, these two elements 

   together have led to the imposition of more 

   reasoned and just sentences. 

                 Now, we heard this a lot this 

   morning, and I am going to repeat it again, and 

   I think it is important, and I know you are 

   aware of it, but I am going to talk about it 

   again. 

                 And that is the simplification of 

   sentencing, and I think imposing a sentence, I 

   said we take it very seriously. 

                 As of last week, I had over 230 

   criminal cases on my docket consisting of over 

   340 defendants.  This is in addition to my civil 

   cases. 

                 The reality is that preparing for 

   and imposing each sentence is a very 

   time-consuming task, and post-Booker the task 

   has become even more consuming, in my opinion. 

                 Before Booker, judges were 
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   required to perform guidelines calculations, 

   resolve objections and address any applicable 

   departure motions. 

                 Now, in addition to that, the 

   judges must address motions for a non-guideline 

   sentence under Booker to determine whether a 

   sentence outside the guidelines range is 

   appropriate. 

                 In my experience, a motion for a 

   sentence outside the advisory range is made in 

   almost every case, unless it is precluded by a 

   plea agreement. 

                 I mention this only because I 

   think it is important for the Commission and for 

   the appellate courts to be mindful of this 

   reality in determining how extensive an 

   explanation will be required for any given 

   sentence. 

                 Regardless of whether a sentence 

   is within or outside the advisory guideline 

   range, judges, I believe, district court judges, 

   should not be required to render a treatise 

   justifying the reasons for a particular 

   sentence. 

                 A brief explanation as to the 
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   basis for the sentence should suffice, 

   particularly where the sentence being imposed 

   has been agreed to by the defendant and the 

   government in a plea agreement. 

                 This ties into another comment 

   that I have regarding the highly detailed 

   findings that need to be made before arriving at 

   the advisory guidelines range. 

                 The number of specific defense 

   characteristics applicable to each type of crime 

   seems to be increasing.  When the guidelines 

   were mandatory, the Commission undertook 

   considerable efforts to address all of the 

   different circumstance that might warrant an 

   increase or decrease in the base offense level 

   so as to ensure uniformity in sentencing. 

                 But now that the guidelines are 

   advisory, I question whether so many sentencing 

   enhancement determinations need to be made 

   before arriving at an advisory guideline range. 

                 Let me give you an example: a 

   bank robbery case.  Before the sentencing, the 

   court is required to determine whether taking 

   the property was the object of the offense; 

   whether a gun was brandished, discharged or 
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   otherwise used; whether any other dangerous 

   weapon was possessed; whether a death threat was 

   made; whether anyone was injured, and, if so, 

   the extent of the injury; and whether a person 

   was abducted or physically restrained. 

                 The court is also required to 

   determine the amount of loss with the same 

   degree of certainty. 

                 Where a weapon is used, the court 

   is required to apply three levels if a dangerous 

   weapon was possessed or brandished, four levels 

   dangerous weapon was otherwise used, five levels if 

   a firearm was brandished, six levels if a firearm 

   was otherwise used, and seven levels if the firearm 

   was discharged. 

                 Each of these specific 

   enhancements requires the court to not only look 

   at the facts, but also to the applicable case 

   law to see how the courts define the terms 

   "used," "brandished" and "discharged." 

                 The incorrect application of any 

   enhancement is reversible error, at least in the 

   Second Circuit. 

                 Certainly the existence of the 

   numerous specific offense characteristics made 
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   sense when the guidelines were mandatory.  This 

   would serve to reduce unwarranted disparity. 

   But now that they are advisory, I question the 

   utility of requiring sentencing courts to make 

   so many factual determinations before imposing 

   sentence. 

                 In my view, requiring a sentencing 

   court to determine whether a gun was brandished 

   so that a five-level enhancement would apply, or 

   whether it was otherwise used so that a six-level 

   enhancement would apply, unnecessarily 

   complicates the sentencing process. 

                 What is important is the entire 

   context surrounding the use, brandishing or 

   possession of the weapon, and whether such 

   conduct warrants a four- or seven-level enhancement, 

   should be left to the sound discretion of the 

   sentencing judge. 

                 I would offer this as one 

   illustration of how restructuring the guidelines 

   might [make] sentencing proceedings more efficient 

   post-Booker, without compromising the overall 

   goal of eliminating unwarranted disparity. 

                 Judge Newman today quoted -- and I 

   am going to quote it again, because I thought it 
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   was important -- the Commission noted in its 

   initial guidelines that a sentencing system 

   "tailored to fit every conceivable wrinkle of 

   every -- each case can become unworkable and 

   seriously compromise the certainty of sentencing 

   and its deterrent effect," and it goes on, and 

   Judge Newman quoted further.  I won't repeat 

   that. 

                 Perhaps in light of Booker, the 

   Commission should revisit the issue of creating 

   broader subcategories. 

                 You have heard this time and time 

   again this morning, and I don't know that I want 

   to keep repeating that. 

                 I add that although the Commission 

   initially rejected this argument years ago, a 

   broad category system out of concern that it 

   would have risked correspondingly broad 

   disparity in sentencing, you might be wise to 

   reconsider it. 

                 Another area that I highlighted -- 

   well, I want to mention another point, and it is 

   in my statement, but I think it is worth noting, 

   and that is in the area that relates to the 

   parsimony clause of 18 U.S.C. 3553(a), which 
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   instructs a sentencing court to impose a 

   sentence that is "sufficient but not greater 

   than necessary to meet the objectives of 

   sentencing." 

                 This provision was quoted to me as 

   the reason why I should impose a sentence below 

   the advisory guidelines range. 

                 Many defense attorneys take the 

   position that a sentence within the guidelines 

   range is greater than necessary to achieve the 

   purpose of sentencing and cite this quote, and I 

   think it happens in almost every case that I 

   have, and I think it would be helpful for the 

   Sentencing Commission to provide some guidance 

   as to how this clause interacts with the 

   guidelines and the other 3553(a) factors. 

                 When you hear that, you can see it 

   on the expression of the defense lawyers saying 

   like, "Judge, you don't have to do any more than 

   is greater than necessary," and it is quoted so 

   many times to me that it doesn't mean anything 

   to me anymore.  It is just a phrase.  I listen 

   to it and just dismiss it, because it is used so 

   often. 

                 I guess the defense lawyers feel 
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   that they have an obligation to say it in the 

   hope that the judge will give a sentence lower 

   than the guidelines range, even though they 

   agreed to the guidelines range during the plea 

   agreement. 

                 In the plea agreement it indicates 

   that you won't ask for a sentence lower, but 

   then they put this phrase in, and obviously the 

   purpose of it is you give a lower sentence than 

   maybe the guidelines and what they agreed to. 

                 Another area where I think we get 

   these incremental enhancements -- and I am not 

   going to go into it.  This is in my statement -- 

   that is in the area of child pornography. 

                 I probably have one, maybe two 

   child pornography cases a week.  I never even 

   knew that this stuff existed until maybe about 

   three, four years ago, but there seems to be 

   more and more cases.  It has a high priority 

   with the FBI, and they are very difficult cases 

   to get. 

                 In every case I have, the 

   enhancements are always there in every case, 

   whether it is masochistic misconduct, whether it 

   is on a computer.  Every one I did is on a 
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   computer.  It automatically gets a higher level. 

                 It just seems to be, as we talked 

   about earlier, there should be some 

   simplification in this area. 

                 No one wants it in any way at all 

   or doesn't understand the seriousness of child 

   pornography.  It is something that I had no idea 

   that existed to the extent that it does in our 

   country, and I guess the computer brought this 

   out. 

                 It is certainly one of those areas 

   that you have an individual who, let's say, is 

   somewhere in the area of 60 years of age, 

   whatever, is involved in this kind of activity, 

   and he is an individual that deserves a very, 

   very tough sentence; and then you get someone 

   who is 17, 18, 19 years old who has a computer 

   at home, and based on his curiosity, whatever, 

   is looking at this stuff, and he is facing 

   sentences that are really very, very harsh. 

                 I think the circuit courts are 

   very sensitive to this; that in many of these 

   cases, maybe the sentencing range should be 

   lower, and the district court should have more 

   discretion in this area.  I guess we have it now 
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   with Booker. 

                 I feel very uncomfortable 

   following the guidelines, putting a 17, 18 year 

   old young man in jail for an extended period of 

   time. 

                 You got the family out there. 

   There [are] 20 people sitting out there, they are 

   all out there crying, and you are trying to give 

   a just sentence, and the family is in total 

   shock that their son or their brother, whatever, 

   has been involved in this kind of activity. 

                 I think that is something I would 

   like you to take a further look at; again, the 

   simplification argument. 

                 Another area -- and I guess I am 

   running out of my time here -- and this is the 

   area -- I don't know how the Commission can 

   address this, but that is the prosecutorial 

   influence over sentencing. 

                 I think the sentencing guidelines 

   place a great deal of emphasis on, for example, 

   the amount of drugs that are involved, and, 

   unfortunately, the consequences has been to 

   cause the government and defense counsel to 

   engage in sort of fact bargaining regarding the 
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   amount of drugs to be included in the relevant 

   conduct. 

                 I know the Department of Justice 

   has a policy against fact bargaining, but the 

   simple fact is that it exists, and I believe 

   this is a byproduct of the emphasis that the 

   guidelines place on the quantity of the drugs 

   over other equally important factors such as the 

   defendant's role in the offense. 

                 I believe that this leads to the 

   prosecutor -- and I guess rightfully so -- it is 

   an avenue where there is manipulation of the 

   guidelines, based on my experience, and which I 

   believe causes unwarranted disparity out there 

   in the real world of sentencing. 

                 I also think that with regard to 

   the substantial assistance motion, which I think 

   was a very important aspect of the guidelines -- 

   I know when I testified back in 1986, there was 

   a limit that the original draft in the 

   guidelines had that it would be no more than 

   25 percent, and at that time I was a prosecutor, 

   and I argued to the Commission that you have to 

   give more than just a 25 percent reduction. 

                 When you are dealing with 
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   organized crime, when you are dealing with major 

   drug dealers, someone who is facing 30 years in 

   jail says, "Well, you know, I can knock off about 

   six, seven years if I help the government, but, 

   again, my life is in danger, my family's life is 

   in danger; it isn't worth it to me to cooperate 

   with the government." 

                 I remember talking to Judge 

   Wilkins, and I mentioned to him, "You have to 

   give us more latitude," which they did, which I 

   think is very responsible today for the large 

   number of pleas that we get in our district 

   court, 98 percent rate of pleas, and a lot of it 

   deals with the 5K1s, particularly the drug area 

   and the area involving guns. 

                 Again, I think that is an area 

   that I don't know how the Commission can deal 

   with, but it is certainly something that is out 

   there, and that we have to deal with in our 

   world. 

                 To summarize, ladies and 

   gentlemen, I believe that the Advisory 

   sentencing guidelines do provide great 

   assistance to the district courts in giving us 

   an idea, a context as to what a sentence should 
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   be, and I believe it does help in the world of 

   uniformity, and I think it helps even under the 

   post-Booker sentence decision. 

                 I want to thank you again for this 

   opportunity to provide you with my comments and 

   my observations, and thank you for inviting me 

   here. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge. 

                 Judge Woodcock? 

                 JUDGE WOODCOCK:  I too join in 

   thanking members of the Commission for the 

   opportunity to be here today. 

                 Although, Judge Hinojosa, you were 

   very kind in your remarks, you omitted one 

   essential part of my background, and that is my 

   sister Elizabeth was a Supreme Court fellow 

   years ago for the Commission and so around 

   Maine, I tend to be known as Judge Woodcock, but 

   around the Commission, I am Libby's brother. 

                 ACTING CHAIR HINOJOSA:  That is 

   definitely true. 

                 JUDGE WOODCOCK:  I think it is 

   remarkable how far we have come in 25 years. 

   The Congress created the Sentencing Commission 
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   in 1984 based in large part on the perception 

   that the phrase that is above you here today, 

   "Equal Justice under the Law," was not initiated 

   in this country; that it was an aspirational 

   goal, and that we had not fulfilled the promise; 

   that it mattered too much, all too much, which 

   judge you drew in terms of the sentence you 

   received. 

                 There are regional differences, 

   racial differences, gender differences and other 

   differences which are impermissibly infiltrating 

   the sentencing process. 

                 Congress directed the Commission 

   to create a guideline that would provide a 

   national analytic uniformity for sentencing, and 

   that was extraordinary challenging, but somehow 

   that guideline was created, and it has changed, 

   I would submit, the way we think about 

   sentencing, and I think much for the better. 

                 We are now closer to the 

   aspirational goal and the constitutional mandate 

   of equal justice under the law. 

                 Now, the Booker case and its 

   progeny have tested the effectiveness of the 

   guidelines as a national standard for 
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   sentencing. 

                 What I would like to talk about 

   briefly is what has not happened post-Booker, 

   the dog that did not bark, why it did not happen 

   and discuss some implications with the 

   Commission. 

                 Before Booker, the conventional 

   wisdom was that sentencing judges in this 

   country did not like the guidelines; that they 

   rankled with the restraints that the guidelines 

   imposed, and they looked fondly back at the good 

   old days when they could act as judges and 

   impose a fair and just sentence; that the 

   guidelines forced them to engage in endless 

   arguments over subtle distinctions, reducing the 

   art of judging to an act of calculation; and 

   that once free from the guidelines, the judges 

   would do what judges like to do best:  Exercise 

   judicial discretion. 

                 But what has happened since 

   Booker, Rita, Kimbrough and Gall has defied 

   conventional wisdom. 

                 Although the statistics can be 

   analyzed in many ways, somewhere between 83 and 

   90 percent of the sentences fall within the 
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   sentencing guidelines, and once certain outliers 

   such as child pornography are removed, 

   percentage of guidelines compliance is even 

   higher, and upward variances are at a paltry one 

   percent.  Why? 

                 I think there are a number of 

   reasons.  The first could be judicial inertia. 

   Judges, despite Booker, are arguably simply 

   continuing with the familiar, but that credits 

   judges very little, and I think the main reason 

   is the desire to avoid unwarranted sentencing 

   disparities, which is, of course, a 3553(a) 

   factor; the thought that the same defendant with 

   the same criminal history who has committed the 

   same crime should get roughly the same sentence 

   regardless of the court before whom he appears. 

                 The third, however, is another 

   factor, and that is the convincing power of 

   numbers. 

                 We have been taught early on that 

   there is a right answer to a mathematical 

   equation, and when we work through the 

   guidelines and we arrive at an answer as 

   reflected in the sentencing grid, we have a 

   tendency to credit the result. 
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                 Fourth, it seems to me the 

   guidelines have thoroughly permeated our sense 

   of what is a fair and just sentence. 

                 We think we know what it is a 

   felon-in-possession with a criminal history 

   category of II should get as a sentence, because 

   we have sentenced a number of those people using 

   that guideline. 

                 The fifth is that the specificity 

   and comprehensiveness of the guidelines tends to 

   predict, and to some extent preempt, the 

   generality of the 3553(a) on analysis. 

                 3553(a), for example, may tell us 

   to consider the nature and circumstances of the 

   offense, but if we have already considered the 

   salient aspects of that offense, we have already 

   considered what we have been directed to do. 

                 The sixth is appellate review, and 

   the function of appellate review. 

                 It is much more likely for a 

   sentencing judge to be reversed if he or she has 

   made a mistake in calculation under the 

   guidelines, and a mistake in judgment under 

   3553(a). 

                 As a consequence, taking into 
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   consideration appellate review, a district court 

   judge refocuses on the guideline. 

                 The last is that 3553(a) 

   represents a sentencing cliff; that once you 

   walk out of the confines of the sentencing 

   range, where do you go?  Do you go higher, do 

   you go lower, and how much lower do you go 

   assuming it is lower? 

                 Once you begin to consider the 

   generality of the statutory directives, we run 

   the risk, we fear, of reinfusing into the 

   sentencing guidelines the very regional, social, 

   philosophical and religious differences that 

   were unacceptable in 1984 and are even more so 

   today. 

                 So the judges, as a practical 

   matter, start with the guidelines, and often 

   after applying 3553(a), return to the guidelines 

   to impose a sentence. 

                 With that said, it seems to me the 

   Booker legacy does free sentencing judges to do 

   what is fair and just in a case where the 

   guidelines do not properly address the unique 

   circumstances of the crime and the defendant, 

   but they have tended to operate more as a safety 
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   valve than what would have been anticipated 

   post-Booker. 

                 This leads me to a couple of 

   thoughts.  One is that the sentencing judges 

   have given the Commission a road map, it seems 

   to me, as to the area of variance with the 

   guideline that the Commission would be 

   well-advised to review -- we have heard them 

   today, those two areas are mostly drug cases and 

   child pornography -- and determine, reevaluate 

   whether the Sentencing Commission got it right. 

                 The second thought is this:  I 

   think, and I would respectfully suggest, that 

   the Commission should re-examine its emphasis on 

   the guidelines alone and run to a different 

   task, one that it is statutor[ily] required to 

   perform, and that is to advise and assist 

   Congress, the federal judiciary, and the 

   executive branch in the development of effective 

   and efficient crime policy. 

                 In many ways, that is a more 

   difficult task than creating the guidelines was. 

   In effect, the Commission should be and could 

   be, it seems to me, a national advocate for 

   sentencing policy. 



 125

                 We know under the guidelines how 

   to calculate the right sentence, but do we know 

   that the sentence is right? 

                 And there are very few people in 

   our political process who are going to speak for 

   reductions in sentences. 

                 Now, the Commission as I said, has 

   the statutory authority to do this.  It is 

   uniquely positioned to do it.  It has recognized 

   expertise in sentencing.  It alone can call 

   upon, as it is here today and tomorrow, members 

   of the federal judiciary, probation, the Justice 

   Department, the defense bar, law enforcement, 

   academia and, I would add, the Bureau of 

   Prisons. 

                 It has over time amassed an 

   impressive set of empirical data.  It can be 

   mined and analyzed, and it has constituted the 

   political balance and speaks with authority, and 

   it has retained an excellent staff. 

                 It seems to me that the Commission 

   has an obligation, and it has a directive, to 

   challenge the assumptions that underlie our 

   sentences, to challenge what we have assumed is 

   correct:  The impact on the defendants, the 
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   impact on the victims, the impact on our 

   community of our current sentencing policy. 

                 I know the Commission is engaged 

   in this work.  It seems to me, and I am urging 

   you to continue to press ahead, to re-examine 

   the basic assumptions that underlie our 

   sentences even when the results run against 

   conventional wisdom and against the popular 

   grain. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge. 

                 Judge Chin? 

                 JUDGE CHIN:  Judge Hinojosa and 

   members of the Commission, thank you for this 

   opportunity to share my thoughts with you, and 

   welcome to New York City. 

                 Last week I presided over one of 

   the most anticipated and closely watched 

   sentencings in recent years in the Madoff case. 

                 The sentencing was scheduled for a 

   Monday, Monday morning, and news trucks started 

   jockeying for parking spots outside the 

   courthouse over the weekend. 

                 By early Sunday afternoon, there 
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   were fifteen news trucks up and down Worth 

   Street trying to claim the best spots for their 

   reporters for Monday, and Monday morning by six 

   o'clock there were lines of media and victims 

   waiting to get into the courthouse for the 

   proceedings, which were scheduled for 

   10:00 o'clock. 

                 In the days since, since the 

   sentencing, the sentence I imposed has been 

   dissected and debated both in the popular press 

   and the academic media. 

                 I think the discussion has been 

   healthy:  What are the goals of punishment?  Did 

   the sentence further those goals?  Should 

   helping victims heal be a goal of punishment? 

   Is a financial crime such as securities fraud 

   really evil? 

                 There has been much discussion 

   about whether my use of the word "evil" in 

   describing the crime was appropriate. 

                 Is there any point to a sentence 

   of years far longer than a defendant is expected 

   to live, and is such a sentence merely pandering 

   to the public? 

                 Of course, we are here today not 
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   to take on these questions, but to discuss the 

   sentencing guidelines, but the Madoff case 

   underscores how difficult the process of 

   sentencing a defendant is. 

                 Judge Arcara put it well, I 

   thought.  It is a very personal process and very 

   personal decision. 

                 Even when you have the right 

   answer in the grid, it is still hard to impose 

   the sentence. 

                 The challenge is not just to 

   decide the appropriate sentence to impose, but 

   to preside over the proceedings in an efficient 

   manner in a way that will give parties and 

   victims a fair opportunity to be heard while 

   maintaining the dignity and decorum that the 

   public should expect from proceedings in our 

   courts. 

                 I have been sitting now for almost 

   15 years, and I never had a challenge of 

   sentencing under pre-guidelines law.  It must 

   have been extremely difficult.  I don't know 

   that I would describe them as "the good old 

   days."  I have heard some of more senior 

   colleagues refer to it as a free-for-all. 
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                 From the time I started, I found 

   the guidelines to be enormously helpful.  They 

   provided a useful starting point for me, and in 

   the vast majority of cases, I felt I had 

   sufficient flexibility to depart if the 

   circumstances warranted, including, for example, 

   the departure based on the combination of 

   circumstances. 

                 On some occasions I did find the 

   mandatory minimums to be unduly restrictive, and 

   I join my colleagues who have expressed the view 

   that mandatory minimums sometimes result in 

   unjust sentences, as they often require judges 

   to ignore sentencing factors that usually are an 

   important part of the mix. 

                 On the other hand, we have some 

   additional flexibility through the safety valve 

   and the 5K1 departures, and I think Judge Newman 

   is correct, a mandatory system isn't so bad. 

   There is sufficient flexibility. 

                 It was a real challenge for me as 

   sentencing law evolved so dramatically with 

   Apprendi, Blakely and Booker and the other 

   decisions that followed, but I have to say it 

   was a lot of fun to be there on the cutting edge 
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   applying these cases as they were decided. 

   Seemingly on a daily basis between the Supreme 

   Court and guidance from the circuit, the law 

   seemed to be changing every day, and we were 

   trying to determine what the cases meant and how 

   to proceed. 

                 As the law in this area has 

   continued to develop, we district judges have 

   gained even greater discretion and flexibility, 

   and the Supreme Court has now held that the 

   guidelines are not even presumptively 

   reasonable, and that district judges are free to 

   reject a particular guideline based even on 

   personal policy disagreements. 

                 One could argue under these 

   circumstances that the guidelines have lost 

   their significance. 

                 In my view, however, the 

   guidelines still play a critical role.  They 

   still provide an enormously helpful starting 

   point, for it is comforting to be able to begin 

   with an empirically-based heartland range which 

   is drawn from the collective wisdom and 

   experiences of colleagues from all around the 

   country. 
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                 In addition, the required analysis 

   frames the issues in a way that makes it more 

   likely that we will reach a fair and just 

   result. 

                 Finally, the goals of the 

   guidelines, honesty in sentencing, reasonable 

   uniformity in sentencing, and proportionality in 

   sentencing, are still laudable, and the 

   guidelines continue to advance these goals. 

                 The guidelines are now as they 

   should be: true guidelines, advisory in nature, 

   rather than mandatory rules.  They are something 

   to which we should give, appropriately, fair and 

   respectful consideration. 

                 I do believe that post-Booker is 

   much better than pre-Booker, and I am confident 

   that most, if not all, of my colleagues in the 

   Southern District of New York would agree. 

                 We have more [inaudible] flexibility to 

   do what we are supposed to do -- to judge -- and we 

   are not limited to merely applying mechanical 

   rules and doing mathematical calculations. 

                 Notably, sentencing is more 

   difficult post-Booker than before when the 

   guidelines were still mandatory.  Back then a 
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   judge could hide behind the guidelines and say, 

   "Sorry, my hands are tied.  There is nothing I 

   can do."  Now we can't say that, and instead we 

   must make the hard decisions. 

                 One by-product of Booker is that 

   defense lawyers are now talking longer, but I 

   think that is a good thing, because it means 

   that defense lawyers are trying harder, as they 

   now have a greater chance of getting a 

   below-guidelines sentence for their clients. 

                 There are a few areas that I 

   wanted to mention specifically, briefly. 

                 The first is the question of 

   departures versus variances.  Judge Castillo 

   posed a question earlier, are the departures 

   obsolete. 

                 I wonder whether there really is a 

   need for both.  Very few lawyers even ask for 

   departures anymore, and when they do, they 

   usually pair the request with a request for a 

   variance and do not distinguish between the two. 

                 I know the Sentencing Commission 

   has encouraged district judges to rely more on 

   departures and less on variances, but to me it 

   seems inefficient to do a departure analysis 
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   first under the stricter standards for 

   departures, and then to do the analysis again in 

   the more flexible context of a variance. 

                 I also think it is more 

   intellectually honest in most cases to consider 

   the mitigating factors in the context of a 

   request for a variance rather than to force the 

   issue in the narrower confines of departures. 

                 Although departures and variances 

   clearly are distinct, the courts have recognized 

   that at times the same analysis must be applied 

   to both. 

                 The second area I wanted to 

   mention is a technical issue that arose in the 

   Madoff case.  What happens when there are 

   multiple counts of conviction?  The guideline 

   calculation calls for a sentence of life 

   imprisonment or a range of a fixed term to life, 

   and no count carries a possible sentence of 

   life. 

                 The relevant guideline section is 

   section 5G1.2(d), but there is some ambiguity in 

   the language. 

                 The section tells us to impose 

   consecutive terms of imprisonment to the extent 
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   necessary to achieve the "total punishment," but 

   what is the total punishment?  And there isn't 

   guidance on that. 

                 Fortunately for the Madoff case, 

   we found a Second Circuit case that was right on 

   point, because the guideline range or the 

   sentence called for by the guidelines was not a 

   range but just life, and there is a Second 

   Circuit case that says you stack the maximums 

   for all counts to reach the total, and that is 

   the total punishment. 

                 But I did have another sentencing 

   the same day as the Madoff case in a child 

   pornography case, and there the guideline 

   calculation called for a range of 360 months to 

   life. 

                 The two counts in question had 

   statutory maximums of 30 years and 20 years 

   respectively, and thus life imprisonment was not 

   a possibility. 

                 There I had to determine the total 

   punishment, but, frankly, I just didn't know how 

   to do so.  I could not find any guidance, 

   because I think the language suggests that one 

   should pick a single number as the total 
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   punishment, but it was unclear whether that 

   number should be 30 years or 50 years, stacking 

   the two together, or something in between, and 

   it was unclear how I should make that 

   determination so I think that section should be 

   clarified. 

                 The third area I wanted to mention 

   is the early disposition program under section 

   5K3.1 of the guidelines. 

                 Under this section, a court may 

   depart downward up to four levels on motion of 

   the government if the district has an early 

   disposition or fast-track program. 

                 We do not have a fast-track 

   program in our district, although we do have 

   many illegal reentry cases, which is where this 

   departure is most often applied in other parts 

   of the country. 

                 Some defendants have argued in our 

   cases that we should impose a below-guidelines 

   sentence to account for the disparity that 

   results because of the unavailability of this 

   fast-track program in our district. 

                 In preparing for today, when I 

   looked at the numbers, I saw that for the 
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   country as a whole, seven percent of all sentencings 

   applied a government-sponsored below-guidelines 

   sentence on this basis.  In other words, 

   seven percent of all sentencings apply to departure 

   based on the fast track, and yet it is not 

   available to defendants in our district, and 

   this is a significant disparity that is 

   inconsistent with the goals of the guidelines, 

   and I think it should be addressed. 

                 Some judges in our district have 

   granted variances to account for this disparity, 

   and I think our district I know is high in terms 

   of variances, and I think this is one of the 

   reasons why. 

                 Thank you for giving me this 

   chance to share my thoughts with you, and thanks 

   to the Commission for its continuing efforts to 

   help make the difficult task of sentencing a 

   little bit easier. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge. 

                 We will open it up for questions. 

                 COMMISSIONER HOWELL:  Thank you 

   all for being here. 

                 Judge Woodcock, I just wanted to 
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   say that I think this Commission has also looked 

   at the statutory mandate that you also cited 

   about advising Congress about sentencing policy 

   more broadly, and I just wanted to point out 

   that in our priorities for this, for the next 

   amendment cycle that we have issued for comment, 

   one of them is to review the child pornography 

   offenses and possible promulgation of guideline 

   amendments and/or report to Congress as a result 

   of such review, and included in that report, 

   some of the things that we are contemplating 

   includes a review of the incidents of and 

   reasons for departures and variances from the 

   guidelines sentences, and more to your point, a 

   compilation of studies on and analysis of 

   recidivism by child pornography offenders, which 

   I think is the kind of policy research you are 

   also talking about to help advise Congress about 

   what are the recidivism rates that might warrant 

   sentences of a particular length, because child 

   pornography sentences are quite lengthy, and 

   recommendations to Congress on any statutory 

   changes that may be appropriate. 

                 I just wanted to point that out to 

   all of you, that the Commission keeps close 
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   track of where there are significant variances, 

   and child pornography is certainly one that I 

   think many judges have told us, both directly 

   and through our review of departure and variance 

   rates, that is an area where the sentences are 

   quite high and they are opting for sentences 

   below the guidelines.  That is one area that we 

   want to focus attention on. 

                 At the same time, and this goes 

   back to something we talked about with the prior 

   panel, one of the policy decisions the 

   Commission has made with regard to how we 

   address mandatory minimums, and whether or not 

   there should be linkage or de-linkage between 

   the guideline offense levels and the mandatory 

   minimums, is that generally the Commission has 

   opted to link guideline offense levels to the 

   mandatory minimums for a number of reasons, and 

   I'll just name a couple of them:  One, 

   proportionality within the guidelines and 

   avoiding the cliffs, and part of the equal 

   justice under the law is ensuring 

   proportionality between -- in sentences between 

   similarly situated defendants and avoiding the 

   cliffs that de-linkage might provoke. 
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                 I am interested in what your views 

   are on whether that is a policy decision that 

   the Commission should reconsider.  Certainly we 

   heard from the prior panel, Judge Newman thought 

   it was a mistake when the Commission before us 

   linked mandatory minimums and the guidelines. 

                 I am just curious about what your 

   views are. 

                 Certainly the mandatory minimums 

   that are applicable to child pornography 

   offenses have helped -- have resulted in higher 

   guidelines. 

                 What is your view on the linkage 

   issue? 

                 JUDGE WOODCOCK:  Let me first talk 

   a little bit about child pornography. 

                 I think the basic assumption I 

   gather from a calculation of the guidelines is 

   that these unfortunate defendants are virtually 

   irredeemable.  They represent an ongoing 

   lifetime risk to children.  That may be true, 

   and it may be true particularly to some 

   defendants, but I don't know it is true of all 

   defendants. 

                 To some extent, the child 
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   pornography has become our modern day scarlet 

   letter. 

                 My thought about how you approach 

   that, along with mandatory minimums, is that 

   Congress has a constitutionally imposed 

   responsibility to do what it feels best in the 

   interest of this country in terms of mandatory 

   minimum. 

                 We wish occasionally they were not 

   there, because it seems to us when we look at an 

   individual defendant across the courtroom, that 

   they are not fair and just. 

                 My thought about it is that 

   generally I would try and avoid, if I were in 

   the Commission's shoes, a confrontation with 

   Congress over congressional authority.  I don't 

   think it is going to bring you down the road 

   very far, because ultimately they have the final 

   say. 

                 What I would urge you to do, and I 

   am sure you do this, is to open the lines of 

   communication with the appropriate congressional 

   committee.  It is hard work, it is terribly hard 

   work.  You have to have ongoing continuing staff 

   interaction -- it really takes place at the 
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   staff -- between this Commission and the 

   appropriate staff members of Congress so that 

   not in a sense that you are educating them, but 

   you are listening to them as well in order to 

   avoid the imposition of congressional mandates 

   that you know, because of your empirical 

   determinations, are not in accordance with the 

   best sentencing practices. 

                 And you do have, I might add, now 

   an enormous amount -- you have so many sentences 

   that have gone on that you calculated, and you 

   have empirical data to back up your sense of 

   what is right and what is wrong, and it seems to 

   me that if you have those lines of communication 

   open, as open as they can possibly be, that you 

   might deflect Congress from doing what it has 

   the authority to do but should not do in your 

   best judgment. 

                 JUDGE ARCARA:  In the area of 

   child pornography -- I think I alluded to this 

   earlier -- it seems like in many of the cases, 

   at least in my experience, if not most of the 

   cases, the sentencing is imposed is right at the 

   statutory maximum because of all the 

   enhancements under the advisory guidelines. it 
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   just seems to me it is almost a built-in 

   unfairness that in almost every case, because of 

   all the enhancements, we are right up to the 

   statutory maximum. 

                 I really question whether Congress 

   really intended that, and I have done a lot of 

   research and reading on the child pornography, 

   because I am dealing with it so often, that it 

   seems to me some of those cases where I am up in 

   the advisory guideline range at the statutory 

   maximum, that is this really the fair and just 

   sentence, to put a young person in jail for 

   really a very, very lengthy period of time? 

                 In my experience, it is a very 

   difficult thing for me to do, be in that 

   courtroom and to have that family there, and 

   they have this young man out there -- it is 

   usually a young man -- who is absolutely 

   decimated because of the embarrassment to his 

   family -- his family is in a state of shock -- 

   and here this person is going to jail for 10 or 

   20 years.  That is a long time. 

                 COMMISSIONER HOWELL:  We are 

   hearing you. 

                 JUDGE WOODCOCK:  If I could just 
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   also respond, I think that regarding child 

   pornography, a lot of us analyze child 

   pornography in a way that is not reflected in 

   the guidelines at all, and when I am talking 

   about that, I am talking about one of the ways I 

   look at a child pornography case is when you 

   look at pornography, how young are the victims? 

   Is this a victim who was 15 years old or 12 

   years old, or is it a victim who is one year 

   old?  That, of course, is going to change your 

   attitude toward what you see. 

                 The second is, what is the nature 

   of the pornography?  Is this pornography that is 

   simply a picture of somebody, or is it a picture 

   of somebody engaged in a sexual act? 

                 And there are a number of other 

   factors that I look at that don't have anything 

   to do with the guidelines. 

                 I also look, for example, at 

   whether or not there is any indication that the 

   defendant has been using the Internet to 

   approach victims. 

                 If a person has not, has just been 

   sitting in a room downloading pornography, that 

   may be one thing. 
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                 If he is reaching out and actually 

   trying to attract victims, then I think of that 

   as being much more serious. 

                 The guidelines don't deal with 

   this at all so I see these as being an area the 

   Commission really needs to look at. 

                 JUDGE CHIN:  If I could just add 

   something on the area of child pornography, I 

   was struck when Judge Arcara said he sentences 

   perhaps two defendants in these cases a week, 

   and it shows you the influence of the charging 

   decisions. 

                 In my 15 years, I have had perhaps 

   five child pornography cases total; just very, 

   very few. 

                 I have only had one go to trial, 

   and in the one that went to trial, I actually 

   had to see the pornography.  When you actually 

   see the materials, you can understand why there 

   is so much emotion in Congress; because the 

   videos that I saw and that the jury had to see 

   were repulsive and despicable, and this was not 

   a young man.  The defendant also was convicted 

   of actually producing child pornography and 

   molesting a 5-year old in the process so it was 
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   an easy case sentencing-wise. 

                 I haven't had the ones where you 

   have a 17-year old who is looking at 20 or 30 

   years. 

                 VICE CHAIR SESSIONS:  Judge 

   Woodcock, you made a really interesting 

   observation about our role with Congress. 

   Frankly, that is one of the most significant 

   functions we play – [to] try to ameliorate 

   directives through Congress.  We are in a very 

   political world, and we are in particular almost 

   at the vortex of the branches of government, all 

   demanding a role in the sentencing function. 

                 I am interested to know -- this is 

   the general policy, and I know it is a very 

   difficult question to ask and to answer, but in 

   Booker, of course, the court said the ball is 

   now in the court of Congress. 

                 You know, as I, that various 

   proposals were made after Booker.  Obviously 

   those were not implemented to this point, but 

   could be very well implemented in the future. 

                 You heard Judge Newman talk about 

   even a mandatory guideline system which may be 

   acceptable to the judiciary, assuming that you 



 146

   get, if I heard him correctly, a reduction in a 

   number of mandatory minimum sentences.  My guess 

   would be it would be in the field of drugs and 

   child pornography, but a reduction in the number 

   of mandatory minimums; elimination, perhaps, of 

   the 25 percent rule, but more flexibility within 

   the guidelines structure so that there is 

   flexibility for the judges with wider ranges, 

   perhaps fewer offense levels, but then 

   ultimately a mandatory system would replace, 

   theoretically, in Congress' eyes, mandatory 

   minimum penalties. 

                 I know Judge Arcara -- we have 

   talked about that many times.  You believe that 

   the Booker system is the best there is at this 

   point. 

                 I am concerned about going to my 

   next Second Circuit retreat and being bombarded 

   by judges who assault me because I proposed a 

   mandatory guideline system. 

                 My question is, is there a system 

   that you can imagine that would be fair and that 

   would be acceptable to the judiciary that would 

   also be mandatory?  Would there be things that 

   you would look for that could possibly be 
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   acceptable to judges?  Because you are so -- 

   obviously so vital to the system. 

                 JUDGE WOODCOCK:  I would say no, 

   and the reason I say no is because I think the 

   sentencing process is too variable, and I will 

   give you one example. 

                 I don't think, with all due 

   respect to the Commission, that either the 

   guidelines or we as a society have been able to 

   handle mental illness very well. 

                 Many, many people who come before 

   me for sentencing have significant mental 

   illnesses, and if you look, they don't follow 

   the very strict provisions of insanity, and for 

   one reason or another they may not get 

   diminished capacities, but I see a number of 

   people who really, when I take a look at the 

   guideline, the guideline really does not address 

   somebody who is pretty severely mentally 

   retarded and has somehow done something violent. 

                 How do you deal with someone like 

   that?  What is the appropriate sentence? 

                 There are other examples we can 

   all think of. 

                 I think the Booker safety valve is 
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   an essential component of the sentencing 

   process, and ultimately -- I say this with a 

   great deal of respect for Congress, because they 

   have the constitutional obligation to do what 

   they do -- but the people in this country do not 

   want to be sentenced by their Congressmen.  They 

   want to be sentenced by judges, and ultimately I 

   think the people of this country want to have a 

   judge who has the authority to consider the 

   guidelines and the policies that have been 

   promulgated by this Commission, but also to 

   allow the judge who is sitting in the room to 

   make the ultimate decision. 

                 JUDGE CHIN:  I guess I would ask, 

   if we go back to a mandatory system of some 

   kind, wouldn't we have a Booker problem again? 

   Wouldn't the constitutional issues exist again 

   as to whether defendants would be entitled to a 

   jury trial for these factual findings? 

                 JUDGE ARCARA:  Judge Sessions, one 

   thing about mandatory, it was a lot easier to 

   impose a sentence.  Sentencings, as you know, 

   are not easy.  When you had mandatory, it made 

   life a lot simpler for us.  It is a lot more 

   difficult for us today. 



 149

                 In fact, pre-guidelines, I had two 

   years where I was sentencing a bank robber, and 

   he had this probation for 20 years, and talk 

   about just pulling things out of the ear at 

   times in the sentence that was imposed. 

   Mandatory makes it a lot easier, but our job 

   shouldn't be easy.  Our job should be difficult. 

                 When you put somebody in jail, as 

   you know as a district court judge also, it is 

   not an easy thing to do. 

                 I was shocked how hard it is for 

   me to do that. 

                 It is always easier, many times, 

   to go to a lighter sentence than maybe a harsher 

   sentence. 

                 The mandatory is easier.  If we 

   have it again, I will deal with it again, but 

   right now it makes my job harder, but that is 

   okay.  I like it being hard.  I don't want to 

   ever feel comfortable imposing a sentence on 

   somebody and saying, "I really feel good putting 

   that guy in jail."  It never feels good. 

                 VICE CHAIR SESSIONS:  Judge 

   Newman was talking about increasing the 

   discretion within the guidelines ranges, much 
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   broader ranges, but you don't think that would 

   in any way ever be acceptable to the judiciary? 

                 JUDGE ARCARA:  That you have a 

   wider range? 

                 VICE CHAIR SESSIONS:  If you 

   have a much wider range.  That is basically what 

   he was talking about. 

                 I am interested to know, when you 

   said well, maybe you would agree with Judge 

   Newman, I wondered if that is what you meant. 

                 JUDGE ARCARA:  You are asking a 

   very difficult question. 

                 VICE CHAIR SESSIONS:  That is 

   what judges do, ask tough questions. 

                 JUDGE ARCARA:  I don't know the 

   answer to that, I really don't know.  This whole 

   area is so gray.  We are all stumbling around, 

   let's face it, to try and have a fair system. 

                 There is never going to be a 

   simple way to do this, and I think we have to 

   realize no matter how many studies, how many 

   statistics you get, it is never going to be an 

   easy thing to do, and it is never going to be 

   perfect. 

                 Okay, we are human.  It won't be 



 151

   perfect, but is it fair and just?  Under the 

   circumstances right now, I think post-Booker it 

   is going to be fair and just.  As a society, I 

   think we are going to have a better system than 

   when it was mandatory.  That is my view. 

                 Again, mandatory, that is easy. 

   You go out there, you make the calculations, and 

   then where do you want to put it in the range? 

   Okay, you figure out some way to do that.  If 

   there appears to be true remorse, plea, it's 

   easy, you usually go with the lower end.  I do. 

                 If there is a trial, I will start 

   considering other factors because I learned more 

   about the case. 

                 Mandatory, if that is the wish of 

   Congress -- I hope it isn't, that we go back to 

   that again somehow or other, because I don't 

   know how it will withstand Booker, but we will 

   deal with that, I guess, some other day. 

                 JUDGE CHIN:  I think ultimately we 

   accept it.  We may not like it, but if it is 

   imposed upon us, as long as it is 

   constitutional, we will deal with it as best as 

   we can. 

                 ACTING CHAIR HINOJOSA:  Judge 
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   Arcara, I like you sentenced people for five 

   years before the guidelines, four-and-a-half 

   years, and I agree with you about what the 

   system was like before the guidelines, but what 

   I always wondered is the use of the term 

   "mandatory guidelines." 

                 I don't think Congress intended 

   that there would be no departures within what we 

   call the mandatory system, and there was a lot 

   of discretion, just like there is today, under 

   what we called the mandatory system in that 

   judges had to make individual decisions with 

   regard to the fact finding as to relevant 

   conduct, as well as all the other offenses and 

   all the other factors we had to decide.  I found 

   it difficult that you still had to go through 

   that whole process. 

                 It was much more open, as you had 

   pointed out, because we were at least telling 

   people what we were thinking about and needed to 

   be convinced about, either mitigating or 

   intensity, and there was a departure 

   availability.  It was not prohibited.  I think 

   the post-PROTECT Act pre-Booker period was more 

   difficult, but post-Koon pre-PROTECT Act, we are 
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   not that far from where we are today.  Can you 

   tell me about that? 

                 JUDGE ARCARA:  I think one thing 

   about the departures, the departures the 

   district court made were scrutinized very 

   carefully by the circuit courts. 

                 ACTING CHAIR HINOJOSA:  What 

   situation and what circuit? 

                 JUDGE ARCARA:  In the Second 

   Circuit, they looked at it very careful. 

                 The question came up variance and 

   departure, if you had a choice to go either way, 

   variance is a lot easier.  You have a much 

   better chance of getting an affirmance.  We like 

   to get affirmances; at least I do.  Most judges 

   do.  I don't want to get reversed; yet again, I 

   don't want to be sitting here paranoid about the 

   fact if I make a mistake I am going to get 

   reversed. 

                 You can't operate that way.  You 

   make a decision the best you can.  If you are in 

   error, a higher court will take the appropriate 

   action. 

                 The variance is just a lot easier 

   to go that route, and if everyone is happy, that 
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   is the end of it, rather than go through the 

   departure, which if you don't go -- maybe the 

   one side requested it, or the other side, the 

   government, appeals it, the circuit court is 

   going to look at that very carefully. 

                 In a variance you have so many 

   different options.  You can use a lot of 

   different factors in there, and I find it a lot 

   easier to do that. 

                 I find also I as a judge sentence 

   most of the time within the guidelines.  I 

   think -- I know you can't say they are 

   reasonable, but by and large they are, in my 

   opinion.  I find the guidelines in the range 

   many times to be very fair. 

                 The calculations, again, like in 

   the child pornography area, in some of these 

   other things, bank robbery and all that, some of 

   those kind of bother me a little bit, but 

   generally speaking, the number of sentences that 

   I impose every year, I find the guidelines are 

   very, very meaningful, and to be in most 

   instances reasonable. 

                 I know I can't use that as a 

   district court judge.  I know that is a standard 
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   for the appellate court, but I find it to be 

   very important, very helpful. 

                 VICE CHAIR CASTILLO:  I 

   appreciate the honesty of all of your testimony, 

   but don't you think -- I wasn't going to touch 

   this -- this issue of departures versus 

   variance, don't you think in light of Booker 

   that there is a lot of antiquated circuit court 

   case law on departure that is no longer valid, 

   and that if a judge really follows what the 

   Supreme Court is saying we should do in terms of 

   the three-prong analysis, that there is a lot of 

   departure authority that is out there and 

   probably has even overtaken some of its older 

   circuit court case law that is out there? 

                 JUDGE ARCARA:  I think you are 

   right.  Variance is definitely -- departures are 

   out there, but, as I said, Commissioner, I don't 

   want to get involved in all of that.  We are 

   trying to simplify it.  When you sentence so 

   many people -- as I indicated in my statement, I 

   sentence anywhere -- I have as many as four a 

   day in addition to doing everything else. 

                 To review a presentence report on 

   the average take an hour, I would say. 
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   Complicated ones could take a lot more time. 

                 I had one this week that I think 

   my law clerks and I, we probably spent six to 

   eight hours trying to work through some of the 

   issues that were being raised, and that is a lot 

   of time in the course of a day. 

                 I don't accept that, because you 

   want to be -- most district judges, in fact, if 

   not all, want to do the right thing.  No one is 

   sitting there trying not to make the right 

   sentence.  I hope there isn't anyone who wants 

   to do that. 

                 JUDGE CHIN:  There are also more 

   procedural hurdles.  If I am going to do a 

   departure, I am supposed to give the government 

   notice.  Does that mean we adjourn the sentence 

   for another day?  With the variance, I can just 

   do that. 

                 JUDGE WOODCOCK:  The irony on that 

   is you have to give prior notice if you 

   anticipate or begin to contemplate a departure 

   on the ground it has not been previously 

   identified, but then you can go right ahead and 

   do exactly the same thing without giving any 

   prior notice under 3553(a) so there is an uneasy 
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   analysis currently between downward departures 

   and the 3553(a) analysis. 

                 ACTING CHAIR HINOJOSA:  You are 

   going back to where we were pre-guidelines for 

   people don't really have the notice to be able 

   to respond whether it is the prosecution or the 

   defense.  That was one of the things that was 

   batted about the pre-guideline system, that 

   either a prosecutor, defense attorney or 

   defendant didn't really know we were thinking of 

   certain issues, and we might just do it without 

   notice. 

                 A lot of times, whether it is 

   departure or -- if I was going to give a 

   variance, I think it is the fair thing to do to 

   go ahead and have somebody respond to what you 

   are thinking, because they might be able to 

   convince you that they didn't know you were 

   thinking of doing this and didn't have time to 

   get the information. 

                 Wouldn't that at least be a notice 

   aspect of it? 

                 JUDGE ARCARA:  I think, 

   Mr. Chairman, when that happens, you just don't 

   surprise them, just sentence them to a different 
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   sentence.  You say, "I think I am considering a 

   variance here, and here are some of the reasons 

   why I am going to consider that.  If you want me 

   to take a recess, you want to think about it for 

   a moment, please do.  If you even need a day, 

   but I am just thinking about it."  You say what 

   the reasons are, you tell them what the reasons 

   are. 

                 ACTING CHAIR HINOJOSA:  Giving 

   them notice? 

                 JUDGE ARCARA:  Due process, I 

   think, requires you to do that, I think.  In all 

   fairness, the last thing you want to do is shock 

   people and surprise people. 

                 One of these things that these 

   guidelines have done, and they have added so 

   much assistance to the defense lawyers when they 

   are working on a plea, "Look, here is the 

   guidelines.  Here is what I think the judge will 

   probably sentence in this range -- I can't be 

   certain -- but here is the range, zero to 20 

   years" when he had no idea what the sentence 

   would be. 

                 I think in the sense of fairness, 

   Mr. Chairman, you have to at least give him some 
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   type of notice.  You can't hit him cold turkey 

   out there.  That is unfair.  That is ambush, and 

   I don't think we want a system where we are 

   ambushing anybody.  I don't do it, and I doubt 

   if most judges do it.  I can't imagine a judge 

   doing that. 

                 COMMISSIONER WROBLEWSKI:  I just 

   want to pick up a little bit, Judge Woodcock and 

   anybody else on the panel, from the discussion 

   with Judge Sessions and also Commissioner 

   Howell. 

                 I take issue with a couple of 

   things I heard.  One is, Judge Woodcock, you 

   suggested that the changes that have come about 

   since Booker, I think you said the dog hasn't 

   barked yet, or something along those lines. 

                 JUDGE WOODCOCK:  I was referring 

   to the federal judge dog. 

                 COMMISSIONER WROBLEWSKI:  It seems 

   to me that the Booker decision was very 

   fundamental in a lot of ways. 

                 In the older system under the 

   guidelines, and in the current mandatory minimum 

   system, the sentences are driven largely by the 

   offense conduct and criminal history.  Other 
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   offender characteristics were not largely taken 

   into consideration. 

                 Now under Booker, for those cases 

   that don't have mandatory minimums applicable, 

   offender characteristics like you were 

   describing in terms of mental illness, can be 

   taken into consideration to a much larger degree 

   or at least easier without going through the 

   departure analysis under the existing 

   guidelines. 

                 So in that sense it seems to me it 

   was fundamental change. 

                 The other thing I have some 

   problem with is this discussion between 

   mandatory guidelines and advisory guidelines as 

   though it were a binary choice. 

                 There are now mandatory minimums 

   that apply to a very large percentage of the 

   cases across the country, and in those cases we 

   still have sentences driven by the offense 

   conduct and criminal history. 

                 What I want to know from you is, 

   should we try to reconcile all that?  Should we 

   have one system where the sentences are driven 

   by a combination or a coherent combination of 
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   offense conduct, criminal history and offender 

   conduct, or should we have this sort of strange 

   hybrid system that we have now which is if you 

   don't have a mandatory minimum, you can take 

   into consideration the mental illness or the 

   background, other offender characteristics under 

   3553(a)(1), but if you are in a mandatory 

   minimum case, in large measure you can't. 

   Should we try to reconcile that, even if it 

   means some restrictions on the judge in terms of 

   how much of the offender characteristics can be 

   taken into consideration or not? 

                 JUDGE WOODCOCK:  That is a great 

   question.  I heard, I think it was, Judge Newman 

   discussing his strong impression that the 

   Commission went off the tracks basically in 

   trying to reconcile the guidelines with 

   mandatory minimums. 

                 I guess my reaction is first that 

   we don't have that choice.  That is not a 

   discretionary decision for us.  It is mandated 

   by the Congress so it is what it is, and we'll 

   simply do it. 

                 COMMISSIONER WROBLEWSKI:  Should 

   we as a commission go back to Congress and try 
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   to reconcile that, which means engaging Congress 

   on mandatory minimums and, in essence, with the 

   very possible result that there is some 

   mandatory nature to the guidelines, but 

   addressing the fundamental question? 

                 JUDGE WOODCOCK:  I would have to 

   see what the ultimate result is before I commit 

   myself on it. 

                 I think that the mandatory 

   sentences in part cause a counter-intuitive 

   problem as well, and that is if you take many of 

   the child pornography cases where the guideline 

   is below the mandatory minimum, the defendant is 

   virtually guaranteed to go to trial, and 

   basically you are trying a number of cases where 

   the guidelines are so significantly below the 

   mandatory minimum that ordinarily it would not 

   be tried before a jury. 

                 I think that that -- I don't think 

   people have -- I don't think that Congress is 

   aware of that.  You have jurors sitting there 

   watching horrific images of child pornography 

   for no good reason, it seems to me.  If the 

   defendant were allowed or had been allowed to be 

   sentenced under the guideline range, which is 
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   tough enough, rather than the mandatory minimum, 

   he would have pleaded guilty, and he would have 

   been sentenced, and he would have gone on. 

                 I think it is counter-intuitive to 

   many of the ways mandatory minimums work. 

                 As far as dealing with Congress, 

   my thought is that -- and I know you have tried 

   to do this -- you need to have as much as you 

   can a collaborative relationship, as I mentioned 

   earlier, with the relevant people on the Hill. 

                 If you have that kind of 

   relationship and you continue to work it, I am 

   hopeful that perhaps the congressional 

   inclination toward mandatory minimums would be 

   dissipated. 

                 I think in the long run when they 

   look at the impact of mandatory minimums, they 

   are not as they seem. 

                 ACTING CHAIR HINOJOSA:  Since you 

   brought it up, Judge Woodcock, I will not have a 

   question, but I have one last comment. 

                 One of the things I have learned 

   since I have been on the Commission is the 

   amount of congressional work the Commission 

   actually does working with both sides of the 
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   members of Congress and the effect the 

   Commission has in ways that I would never have 

   seen sitting on the bench in Texas with regard 

   to matters that are so important to what I do in 

   McCallum, Texas. 

                 It is also enlightening to see 

   that they come under a lot of different 

   pressures that I don't as a judge in McCallum. 

                 They may have constituents that 

   don't want to be sentenced by them, but they 

   certainly would want them to set sentencing for 

   somebody else that is going to come before me in 

   McCallum, Texas so it is a hard process, as 

   Judge Sessions admitted, a position to be in, 

   but rest assured we have a lot of contact with 

   Congress as well as the courts.  We do have a 

   lot of contact with the different branches. 

                 Thank you all very much.  We will 

   take a five-minute break. 

                 (A recess was taken.) 

                 ACTING CHAIR HINOJOSA:  Our next 

   panel is a “View from the Probation Office.”  We 

   are very fortunate to have four individuals who 

   are sharing their time with us. 

                 We have William Henry, who 
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   actually became a U.S. pretrial services officer 

   in the District of Virginia in 1989 and served 

   in that district as an officer.  In 1995, he was 

   appointed Chief U.S. Pretrial Services Officer for 

   the District of Maryland, where he served from 

   May of 2001 until that district decided to 

   consolidate so he has been the Chief of [the] Pretrial 

   and Probation Office since then. 

                 From January of 2006 until 

   December of 2007, he served as a member of the 

   Chiefs Advisory Group for the Administrative 

   Office of the Courts and has been chair of that 

   group since January of 2008. 

                 Michael Fitzpatrick was named the 

   position of Chief Probation Officer in the 

   Southern District of New York on January 1st of 

   this year.  He is the brand new chief.  He has a 

   lot of experience having become a U.S. pretrial 

   services officer in New Jersey in 1993, where he 

   was promoted to electronic monitoring specialist 

   in 1997.  In June of 2005, he was promoted to 

   supervising pretrial services officer, a 

   position he held until July 1st, 2006 when he 

   was named pretrial services officer in the 

   Southern District of New York before he became 
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   the Chief Probation Officer. 

                 C. Warren Maxwell was appointed a 

   federal probation officer for the District of 

   Connecticut in 1992, and in 1995 he served as 

   visiting probation officer at the U.S.N.C. 

   Commission where he did help at some point 

   manage the Commission help line, and in 1997 he 

   was promoted to guidelines specialist and 

   continued conducting investigations in addition 

   to providing training and monitoring to the 

   staff, and in 2002 he was promoted to deputy 

   chief U.S. probation officer in that district. 

                 Wilfredo Torres is the senior 

   deputy chief of the United States Probation 

   Office in the District of New Jersey.  In that 

   capacity he is responsible for assisting the 

   Chief Probation Officer in the day-to-day 

   operations of the office and overseeing budget, 

   human resources, IT and special projects staff, 

   and he oversees the district presentencing 

   investigation unit, and has previously served as 

   a sentencing guidelines specialist as a unit 

   supervisor. 

                 I will say that I have a lot of 

   respect for the work that is done by the 
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   probation officers in my district, and certainly 

   the chiefs and the deputies so I realize what a 

   hard job you have and thank you for taking your 

   time to be here. 

                 We will start with Mr. Henry. 

                 CHIEF PROBATION OFFICER HENRY:  Thank 

   you, Judge, and thank you to all the members of 

   the Commission for the invitation to be here at 

   this regional hearing. 

                 In preparation for my comments 

   today, I reflected upon the impact of the 

   guidelines on federal probation officers. 

                 As you no doubt would expect, the 

   guidelines were a major change for probation 

   officers.  Before the guidelines, our work, as 

   was stated earlier, was on writing presentence 

   reports, but I focused on the developing and 

   providing information about the history and 

   characteristics of the defendants and their 

   background. 

                 We were charged with discovering 

   those underlying factors that may have had some 

   impact on their specific offense and the conduct 

   of the defendant.  Officers tried to get to know 

   the defendants and develop some insight into 
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   their lives. 

                 Our earlier reports were actually 

   referred to as social history investigation or 

   social diagnosis. 

                 The sentencing guidelines brought 

   about dramatic change in our work.  The 

   dimensionality of the guidelines redefined how 

   our work was viewed and conducted. 

                 The focus changed from the 

   offender to the offense and the offense history, 

   the criminal history of the defendant. 

                 The Guidelines Manual became our 

   bible.  Its dog-eared pages showed our 

   diligence, reliance and determination.  Our 

   language even changed.  We began talking in 

   codes like aggregate, base offense level, 5K1.1, 

   enhancements, departures; and then there were 

   the tables, the loss tables, the drug 

   equivalency tables, the conversion tables.  It 

   seemed a law degree or mathematics degree might 

   have served us better than our social science 

   degree.  The focus of these reports required 

   hard study, analysis and the application of a 

   complex set of guidelines and notes. 

                 The Sentencing Reform Act created 
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   a major swing in the criminal justice pendulum. 

   Probation offices followed that pendulum swing. 

   We trained and studied under the tutelage of 

   Sentencing Commission staff.  Commission staff 

   helped us develop our expertise and to accept 

   our critically central role in calculating the 

   guidelines. 

                 So where are we today?  How has 

   the advisory nature of those guidelines after 

   the Supreme Court's decision in Booker affected 

   federal sentencing? 

                 Just a brief look at some 

   statistics from the District of Maryland in FY 

   2008. 

                 Nearly 50 percent of the offenders 

   are sentenced within the guideline range, which 

   is about nine percent below the national average, I 

   believe. 

                 Government sponsored departures, 

   primarily 5K1.1, we are slightly above the 

   national average at nearly 28 percent. 

                 Approximately 21 percent of the 

   offenders in Maryland received a sentence below 

   the advisory guideline range based on either a 

   3553(a) factor or a combination of the 
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   guidelines-supported departure and a 3553(a) 

   background.  I believe the national average is 

   in the range of 13 percent. 

                 So what can we conclude from those 

   numbers?  Booker appears to be having some 

   impact on the sentencing practices in Maryland 

   and throughout the country, but that impact is 

   slight.  At this point the pendulum seems only 

   to be swinging in a slight swaying motion, not 

   that huge swing we experience[d] 25 years ago. 

                 The sentencing guidelines seem to 

   be standing the test of time.  Not surprising, 

   given that they have strong empirical 

   underpinnings and the Sentencing Commission's 

   commitment to the dynamic and evolutionary 

   nature of sentencing reform. 

                 When Congress enacted the 

   Sentencing Reform Act of 1984, it was seeking 

   honesty, reasonable uniformity and 

   proportionality in sentencing.  Although the 

   Sentencing Reform Act has and will continue to 

   have its critics, I believe most could agree 

   that the sentencing guidelines have made federal 

   sentencing more rational, more certain and more 

   transparent than it was two decades ago.  There 
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   can be no doubt that punishment is far more 

   predictable. 

                 The development of the guidelines 

   were intended to further the basic purpose of 

   criminal punishment: to deter, incapacitate, 

   provide just punishment and to rehabilitate. 

                 The deterrence aspect is 

   complicated given the multi variant factors.  It 

   is not apparent that crime has been deterred to 

   the extent that was anticipated or hoped.  What 

   is clear, however, is that since the 

   implementation of the guidelines, more 

   defendants who enter the federal system have 

   been incapacitated. 

                 The question now being posed by 

   some critics of the guidelines is whether the 

   punishment is just, or is it too severe? 

   Justice Kennedy expressed that sentiment in 2007 

   when he stated, "Our resources are misspent, our 

   punishments too severe, our sentences too long." 

                 So what is the right amount of 

   just punishment?  This is an ongoing analysis 

   that I recommend be made by the Commission in 

   collaboration with the legal community and those 

   of us in the criminal justice profession. 
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                 There are many factors to 

   consider, including the cost of incarceration, 

   and many viable and effective alternatives to 

   incarceration.  Collaborating on these topics to 

   include sharing data will improve 

   decision-making and continue to help the 

   evolutionary process of sentencing reform. 

                 What recommendations should the 

   Commission consider?  Well, practices that will 

   keep the pendulum in sway towards the center to 

   achieve the right balance. 

                 As a system, we are learning more 

   about what motivates and controls criminal 

   behavior.  We have better data collection 

   systems today than we did 25 years ago.  In 

   probation we are looking more closely at 

   evidence-based practices that focus on outcomes 

   of various treatment and intervention modalities 

   in reducing recidivism. 

                 The Second Chance Act is yet 

   another sign that the pendulum is in a sway 

   toward that middle, recognizing that 

   reintegrating offenders back into our 

   communities is critical to their success and to 

   the safety of our communities. 
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                 What can probation officers do?  I 

   would suggest refocus and recommit.  In a sense, 

   go back to our roots.  We must look more closely 

   at 3553 factors in preparing our presentence 

   reports, in my opinion.  The advisory nature of 

   the guidelines makes this matter. 

                 Over the years, we have 

   disproportionately spent less time evaluating 

   those factors than calculating the guidelines. 

   We must help officers to refocus and again look 

   more closely at the characteristics of the 

   defendant and the rationale and justification 

   for variances. 

                 What might the Sentencing 

   Commission consider?  Well, any work the 

   Commission can do to simplify the guidelines and 

   remedy the seemingly conflicting intent between 

   the various policy statements in the guidelines 

   and the sentencing factors enumerated in 18 

   U.S.C. 3553 would be helpful. 

                 As for the big picture in 

   sentencing reform, two important areas to 

   address are eliminating the sentencing disparity 

   between crack and powder cocaine, and revisiting 

   the role of mandatory minimums. 
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                 The pendulum is in motion.  The 

   slow, deliberate and balanced sway towards the 

   center, towards purpose, will help achieve the 

   goals envisioned by the Sentencing Reform Act. 

                 In the words of Oliver Wendell 

   Holmes, "The great thing in this world is not so 

   much where you stand, as in what direction you 

   are moving." 

                 I think the evolutionary direction 

   of federal sentencing reform shows the character 

   and value of our system.  The direction is 

   important to every defendant who appears in our 

   courts and to every citizen of our country. 

                 Thank you again for the 

   opportunity. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Henry. 

                 Mr. Fitzpatrick? 

                 CHIEF PROBATION OFFICER FITZPATRICK:  I 

   would first like to thank the United States 

   Sentencing Commission for giving me the 

   opportunity to address this group today.  On 

   behalf of the United States Probation 

   Department, I am pleased to welcome you to the 

   Southern District of New York. 
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                 Those of us who work in the 

   Southern District sit in the cradle of the 

   federal judiciary.  The Judiciary Act of 1789, 

   which created the Supreme Court, the circuit 

   courts and district courts, was enacted by 

   Congress when it sat in session in Federal Hall, 

   which is only several block away from this 

   courthouse.  The District Court for New York, 

   which was later split into four districts, 

   including the Southern District, first sat on 

   November 3, 1789, making it the first district 

   court to sit under the sovereignty of the United 

   States. 

                 Of equal importance to the 

   probation department is the fact that in 1927, 

   the first salaried federal probation officer was 

   appointed in the Southern District of New York. 

                 When I consider the role of the 

   probation officer in relation to the judge in 

   the sentencing process, I find that it can be 

   compared to the roles of personnel on a ship, an 

   appropriate analogy as we sit in the Court of 

   International Trade.  The probation officer can 

   be likened to the navigator.  The role of the 

   navigator is to plan the journey, to advise the 
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   captain of the estimated time of arrival at 

   ports of call, and to identify any potential 

   hazards and make plans to avoid them. 

                 The probation officer plans the 

   journey to sentencing by conducting a 

   presentence investigation and computing an 

   accurate guideline range.  The probation officer 

   keeps the captain, or in our case the judge, on 

   schedule by meeting the deadlines for first and 

   second disclosures and identifies hazards by 

   investigating any areas where the judge can 

   depart from the guidelines, or can cite 3553(a) 

   factors as a means of a variance. 

                 The judge, who fills the role of 

   the captain in this example, will have the final 

   decision by imposing a sentence, and does so 

   after weighing information provided by the 

   probation officer. 

                 I already mentioned the Southern 

   District of New York's historical significance 

   in relation to the establishment of the federal 

   court system.  The Southern District of New York 

   is also prominent in the formulation of the 

   federal sentencing guidelines.  United States 

   District Judge Marvin E. Frankel sat in the 
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   Southern District from 1965 to 1978.  Frankel's 

   book, Criminal Sentences: Law Without Order, 

   was a principal influence on the sentencing 

   reform movement which led to the creation of the 

   federal sentencing guidelines. 

                 Drawing on his experience as a 

   federal judge, Frankel argued that unrestrained 

   sentencing discretion on the part of individual 

   judges resulted in arbitrary sentences and wide 

   disparity between the sentences imposed on 

   similar defendants for similar crimes. 

                 His proposal to create a 

   commission on sentencing has been credited with 

   being the foundation for sentencing commissions 

   which were created in the late 1970s and early 

   1980s, first in the states of Minnesota, 

   Washington, Pennsylvania, and eventually in the 

   grandest of these agencies, the United States 

   Sentencing Commission. 

                 Recently, the Supreme Court has 

   issued several decisions which have had a major 

   impact on the sentencing guidelines.  These 

   decisions are notable on their own, but I 

   believe they take on even greater significance 

   when they are viewed within the context of the 
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   state of sentencing in 2005. 

                 Only two years earlier, in 2003, 

   Congress had amended the Sentencing Reform Act 

   when it passed the Feeney Amendment of the 

   PROTECT Act.  The Feeney Amendment contained 

   numerous provisions which would have a negative 

   impact on the district court's ability to depart 

   from the guidelines.  The amendment substituted 

   a de novo appellate review as opposed to the 

   previous abuse of discretion standard.  It 

   barred district courts whose departures have 

   been reversed on appeal from giving a new reason 

   to depart again on remand. 

                 The amendment required the 

   Sentencing Commission to collect and report more 

   data on departures, and it required the 

   Department of Justice to report its efforts to 

   oppose unwarranted departures.  It instructed 

   the Sentencing Commission to amend the 

   guidelines within 180 days "to ensure that the 

   incidence of downward departures are 

   substantially reduced."  It also imposed a 

   two-year moratorium on guideline amendments that 

   created new downward departure grounds. 

                 This amendment, to say the least, 
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   was not popular with the federal judiciary.  In 

   December of 2003, 27 federal judges from around 

   the country issued a statement calling for 

   repeal of the Feeney Amendment.  The Judicial 

   Conference of the United States Courts voted 

   unanimously to support overturning the law.  It 

   wasn't long before the Supreme Court weighed in. 

                 Starting with United States v. 

   Booker in 2005, which rendered the federal 

   sentencing guidelines as advisory, and then with 

   United States v. Gall in 2007, which 

   established an abuse of discretion standard for 

   appellate review of sentencing, the Feeney 

   Amendment has been nullified, and the district 

   court has been granted greater sentencing 

   discretion. 

                 More recently, in December of 

   2008, the Second Circuit in United States v. 

   Cavera conducted an en banc review of a case 

   from the Eastern District of New York.  In this 

   decision, the court affirmed the decision of the 

   district court and provided a clear explanation 

   of the guidelines. 

                 The court held that the guidelines 

   are the starting point and the initial benchmark 
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   for sentencing, but in the same opinion, the 

   court also held that a district court may not 

   presume that a guidelines sentence is 

   reasonable.  It must instead conduct its own 

   independent review of the sentencing factors. 

                 In determining the effect of 

   Booker and these subsequent opinions, one can 

   look at the departure rates in the Southern 

   District of New York and see a clear 

   relationship between these decisions and 

   sentencing decisions as they relate to the 

   guidelines. 

                 In 2003, a pre-Booker year, 

   78.4 percent of offenders received sentences 

   within the guideline range; 13.2 received a 

   downward departure based upon substantial 

   assistance; 8.3 received a downward departure; 

   and 0.1 received an upward departure. 

                 In 2006, a post-Booker year, 

   58.2 percent of offenders received sentences 

   within the guideline range; 15.2 received a 

   government-sponsored downward departure; 

   7.9 percent received a non-government sponsored 

   downward departure; 18.2 percent received a 

   non-guideline below range sentence; and 0.2 



 181

   received an upward departure. 

                 And now in 2008, a post-Booker and 

   post-Gall year, 44.4 percent of offenders 

   received sentences within the guideline range; 

   20.2 percent received a government-sponsored 

   downward departure; five percent received a 

   non-government sponsored downward departure; 30 

   percent received a non-guideline below range 

   sentence; and only 0.3 received an upward 

   departure. 

                 I believe the guidelines, as they 

   exist in their present form in the Second 

   Circuit, satisfy Judge Frankel's concerns, and 

   also allow the judge the opportunity to consider 

   all of the 3553(a) factors when imposing 

   sentence.  In the Gall case, the court gave new 

   legitimacy to the competency of the district 

   court in sentencing, by acknowledging the 

   sentencing judge is in a superior position to 

   find facts and judge their import under 3553(a) 

   in the individual case. 

                 As a matter of substantive 

   sentencing policy, a system of carefully 

   thought-out guidelines that are subject to broad 

   judicial discretion to depart, but accorded 
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   respect by the courts and followed more often 

   than not is a highly desirable system for the 

   federal courts.  It would be difficult to not 

   have a starting point when imposing sentence, 

   and by calculating an offender's criminal 

   history and assigning a severity to an offense, 

   a judge has an excellent point at which to 

   start. 

                 And now, with the freedom to not 

   only depart from the guidelines, but by also 

   having the ability to use 3553(a) factors to 

   vary from the guidelines, judges have the 

   ability to take into consideration factors not 

   considered by the guidelines. 

                 The role of the probation officer 

   will be to conduct thorough investigations, 

   calculate appropriate guideline ranges, and 

   identify all possible areas for departure and 

   variance.  By doing so, the probation officer 

   will help the sentencing judge when they craft 

   their sentencing decisions. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Fitzpatrick. 

                 Mr. Maxwell? 
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                 DEPUTY CHIEF PROBATION OFFICER  

   MAXWELL:  Thank you, esteemed members of the U.S.  

   Sentencing Commission, for allowing me to appear  

   before you today.  At the onset I'd like to thank  

   Senior U.S. Probation Officer Ray Lopez for his 

   assistance in helping me prepare my statement. 

   I have read the testimony of other chiefs and 

   deputy chief U.S. probation officers and will 

   try not to reiterate their well-articulated 

   points. 

                 After sitting through this 

   morning's hearings I am deeply encouraged by the 

   practices you bring in improving the system. 

   Thank you very much. 

                 How has Booker affected us? 

                 My observations relate primarily 

   to the District of Connecticut, which has a 

   reputation for having a high departure rate.  I 

   don't want to reiterate the statistics I have in 

   my written statement. 

                 Suffice it to say in 2008, 41.8 

   percent of our cases were sentenced within the 

   range compared to 59.4 percent nationally. 

                 As our statistics reflect, in our 

   district the guidelines have always been viewed 
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   as more flexible than many other districts, 

   given that we've embraced the fact that 

   departures are a part of guideline sentencing 

   and authorized by the guidelines. 

                 In addition to offense conduct, 

   criminal history and victim information, our 

   presentence reports tend to have robust social 

   history sections.  It is in these social history 

   sections where mitigating circumstances are 

   often uncovered and often relied on at 

   sentencing. 

                 Our courts have always calculated 

   the guidelines honestly, and by this I mean that 

   if special offense characteristics or criminal 

   history points were applicable, they were 

   factored into the calculations, not jettisoned 

   or ignored or plea bargained away. 

                 In short, our judges, who are 

   passionately committed to justice, have tried 

   not to let the math take precedence over the 

   people, situations and circumstances that make 

   some cases genuinely unique. 

                 If the guideline range appeared 

   too high and mitigating circumstances were 

   present that justified a departure, our courts 
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   departed. 

                 Shortly after Booker, there was 

   concern that Congress might enact a radical 

   legislative response.  This was a season of wait 

   and see.  We have come a long way since then, 

   and case law has provided sound direction for 

   the court. 

                 The advisory nature of the 

   guidelines since Booker has allowed further 

   flexibility in this regard. 

                 What should the role of federal 

   sentencing guidelines be in federal sentencing? 

   And what, if any, changes should be made to the 

   sentencing guidelines? 

                 Federal sentencing guidelines 

   should be what they finally are, guidelines.  In 

   terms of what changes should be made, I have one 

   observation that may lend itself to changes in 

   the future. 

                 One of the greatest impacts of the 

   Sentencing Reform Act of 1984 was that it 

   transferred jurisdictional authority for 

   revocations from the U.S. Parole Commission to 

   the district courts as parole was abolished and 

   replaced by supervised release. 
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                 Perhaps because Chapter Seven has 

   always been advisory, the Commission has not 

   promulgated much sentencing data regarding 

   revocation sentencing. 

                 I hope the Commission studies 

   whether disparity exists around the country in 

   terms of revocations.  I would be very 

   interested to know how judges feel about this 

   added responsibility, and whether they think 

   that jurisdictional authority over violation 

   conduct is the most efficient use of judicial 

   resources. 

                 I wonder whether a hybrid approach 

   might lend more consistency to violations 

   nationwide.  For example, with statutory 

   modifications, district courts could retain the 

   authority to handle modifications of conditions 

   and technical violations including drug use, 

   while the Parole Commission or another like 

   organization could handle all Grade A 

   violations, and perhaps Grade B violations, as 

   well as warrant requests.  Such an approach 

   might alleviate some of the workload courts are 

   under, while at the same time allow district 

   courts to participate in evidence-based 
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   practices that work, such as drug courts. 

                 Does the federal sentencing system 

   strike the appropriate balance between judicial 

   discretion and uniformity and certainty in 

   sentencing? 

                 Keeping in mind that the 

   guidelines as we know them are the result of over 

   20 years of sentencing practice, judicial review 

   and legislative reform, I believe that they lend 

   to uniformity and some certainty that 

   similarly-situated defendants will receive 

   relatively the same sentence. 

                 However, research regarding 

   incarceration, its benefits and detriments, must 

   be conducted to determine what to do about 

   mandatory minimum sentencing as some of the 

   guidelines are set by the statutory minimums. 

                 Sentencing length in mandatory 

   minimums seems to have been chosen arbitrarily 

   without much regard to research in what is most 

   effective in deterring crime and reducing 

   recidivism.  It could be five years in prison is 

   appropriate for most offenders dealing a certain 

   amount of a certain drug, but what is the 

   justification? 
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                 It could be that mandatory 

   minimums should only apply to defendants with 

   criminal history categories V and VI.  Judges, I 

   note, are required under 18 U.S.C. 3553(c) to 

   state their reasons for imposing sentence. 

   Perhaps something similar should be required of 

   Congress when setting the minimum number. 

                 We need to ask ourselves the tough 

   questions.  Does the gender and racial makeup of 

   a legislative body significantly impact the law 

   in ways that may be unfair?  Despite the best of 

   intentions, might one racial group legislate 

   harsher penalties for another racial group?  Is 

   the Sentencing Commission, under its legislative 

   duty to reduce disparity, able to research 

   whether such issues exist?  Are there other more 

   creative ways to increase uniformity than tying 

   the hands of district court judges?  What 

   percentage of disparity among sentences should 

   be expected and is appropriate? 

                 Sorry to be asking so many 

   questions.  I know you had questions. 

                 How should offense and offender 

   characteristics be taken into account in federal 

   sentencing?  What, if any, change should be made 
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   with respect to accounting for offense and 

   offender characteristics? 

                 There should be a logical balance 

   between the offense and offender.  Again, the 

   guidelines provide a starting framework, which 

   is enlarged by the existing case law.  The goal 

   of simplification regarding offense 

   characteristics should still be a priority. 

                 Regarding offender 

   characteristics, I think Chapter Five is fairly 

   adequate and complete; however, I would 

   recommend the following change to guideline 

   section 5H1.12, which reads, "Lack of guidance as 

   a youth and similar circumstances indicating a 

   disadvantaged upbringing are not relevant 

   grounds in determining whether a departure is 

   warranted." 

                 I think it might allow courts the 

   ability to fully appreciate defendants' 

   characteristics if the guideline did not 

   prohibit the departure, but rather discouraged 

   it by noting that lack of guidance as a youth 

   and similar circumstances are not ordinarily 

   relevant in determining whether a departure is 

   warranted. 
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                 Finally, there may be disparity 

   across the country in the application and 

   interpretation of 5K1.1 that can be addressed. 

   In some districts like Connecticut, defendants 

   typically only receive 5K1.1 motions if they 

   have assisted in the prosecution of a defendant. 

   The assistance had to have led to a conviction, 

   while in other districts a motion can simply be 

   based on assistance in an investigation.  This 

   is a problem, not to mention the varying degrees 

   or percentage of a departure that may cause 

   unwarranted sentence disparity.  It would be a 

   daunting task to try to create more uniformity 

   in this process, but one that would be 

   worthwhile. 

                 What type of analysis should 

   courts use for imposing sentences within or 

   outside the guideline sentencing range? 

                 I believe the Second Circuit's 

   decision in U.S. v. Crosby outlined a solid 

   analysis of Booker and provided a sound 

   approach, which has been followed by other 

   circuits and framed in the most recent decisions 

   of note, such as Kimbrough. 

                 Considering that the guidelines 
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   embrace all the 3553(a) factors in sentencing -- 

   that was the goal at the beginning -- 

   establishing the guideline range, or possible 

   ranges, is a proper place to start.  Thereafter, 

   the courts look at the applicable range in 

   making an assessment of whether it is 

   sufficient, but not greater than necessary to 

   comply with the statutory purposes of 

   sentencing.  If not, the courts look to see if 

   the departure is warranted. 

                 Finally, if there is still not an 

   adequate range, the courts should consider a 

   variance from the guidelines under 18 [U.S.C. §] 3553(a) 

   that is specific to the individual defendant and 

   his/her circumstances, rather than a rote 

   recitation of the statutory language. 

                 What, if any, recommendations 

   should the Commission make regarding the Federal 

   Rules of Criminal Procedure? 

                 There was a recent request by the 

   American Bar Association to amend Rule 32.  Our 

   office respectfully recommends that this request 

   be denied for reasons that Chris Hansen, Chief 

   U.S. Probation Officer from the District of 

   Nevada, articulated in his testimony before the 
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   Commission in May. 

                 What, if any, recommendations 

   should the Commission make to Congress with 

   respect to statutory changes regarding federal 

   sentencing? 

                 Our nation's all or nothing 

   approach to punishment has created a penal 

   system that warehouses large numbers of men and 

   women in huge prisons located outside our inner 

   cities for lengthy periods of time.  What we 

   really need is a more enlightened approach to 

   punishment. 

                 The Sentencing Commission recently 

   hosted a conference on alternatives to 

   incarceration.  This was an excellent step in 

   the right direction.  I think we also need a new 

   criminal justice paradigm.  I wonder whether 

   departures or variances or even alternatives to 

   incarceration would be so topical if prisons 

   themselves were different; if instead of 

   warehouses in the country, we have smaller 

   prisons located in the inner cities.  In these 

   modern prisons certain non-violent offenders, 

   after serving a percentage of their sentences, 

   could be allowed out into the community for good 
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   reason such as employment and other purposes 

   that further the goals of rehabilitation and 

   protection in the community.  These would not be 

   halfway houses, but prisons where inmates would 

   remain locked up in a cell for half a day, and 

   perhaps large portions of the weekends. 

   Currently, all at once, we drop liberty like a 

   rock on inmates.  A few months in a halfway 

   house does not begin to reintegrate inmates who 

   have been imprisoned in highly structured 

   environments for many years.  It is no wonder 

   that most violations occur during the first six 

   months of release. 

                 Would it make better sense if 

   liberty was something that non-violent inmates 

   earned a little at a time?  These new prisons 

   would allow prisoners the opportunity to still 

   be, in some small way, contributors to the 

   community and parents to their children. 

   Inmates could pay victims restitution, provide 

   child support for their offspring, and 

   contribute to Social Security so they don't 

   further burden the public later on down the 

   line.  If the inmate fails, we'll always have 

   the warehouse prisons to send them back to. 
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   Perhaps the birth place of such modern come and 

   go prisons is in the guidelines themselves, 

   through the expansion of Zones B and C of the 

   sentencing table. 

                 I note the seeds of what I 

   described here are already in the guidelines in 

   Section 5C1.1(c), which talks about 

   "intermittent confinement."  This is a great 

   idea, but is unworkable in most districts 

   because our prisons are rarely located in highly 

   populated areas that would allow for such an 

   idea to actualize.  In the District of 

   Connecticut, there are no centrally located male 

   federal facilities in which offenders could be 

   intermittently confined, nor does the current 

   system of warehouse prisons, whose main duty is 

   to keep people locked in, support the notion of 

   inmates coming and going. 

                 Additionally, the disparity 

   between crack and powder cocaine should be 

   eliminated, and the mandatory minimum penalties 

   in drug cases should be amended to apply only to 

   defendants who possess firearms. 

                 Finally, Senator Jim Webb has 

   introduced legislation to create a National 
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   Criminal Justice Commission tasked to conduct a 

   top to bottom review of our nation's criminal 

   justice system and provide recommendations for 

   reform.  My hope is that any final 

   recommendations will include expanding the U.S. 

   Sentencing Commission's role to look beyond 

   sentencing, to use its data, expertise, and 

   connections to play an active role in bringing 

   the criminal justice stakeholders together to 

   help recreate how we punish and rehabilitate 

   criminal offenders.  Booker has not only 

   provided for more discretion to district courts, 

   but it can also free the Commission to create a 

   new vision for itself, to take another look at 

   what it does and how.  The Sentencing 

   Commission, as the nation's experts in this 

   area, should request that Congress consider 

   expanding its role beyond sentencing to leverage 

   its expertise in the coming years as we begin to 

   redefine crime and punishment. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Maxwell. 

                 Mr. Torres. 

                 SENIOR DEPUTY CHIEF PROBATION OFFICER  
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   TORRES:  I recall a couple of weeks ago being  

   called into the office of our Chief U.S. Probation  

   Officer Chris Maloney, who asked me if I wanted to  

   come and testify before the United States  

   Sentencing Commission.  Immediately I said no.  I  

   didn't want any more anxiety.  I didn't want any  

   more work, and I walked out of his office, and I  

   thought of my mother, by now 70-year old mother. 

                 She always told me to never deny 

   an opportunity to be involved in something 

   important. 

                 So I came back in about five 

   minutes and said, "Is the offer still on the 

   table?" 

                 He said, "Yes." 

                 And here I am.  I am definitely 

   honored to have been selected to speak before 

   the U.S. Sentencing Commission today, and the 

   equally esteemed community that is present here 

   today. 

                 From the moment that I was 

   afforded this opportunity, I realized how 

   fortunate I am to be part of the process that 

   reflects the Commission's ongoing commitment to 

   meet its statutory responsibility and purpose of 
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   evaluating the effects of the sentencing 

   guidelines on the criminal justice system.  I 

   sense an even greater opportunity today for all 

   of us to advance our duty as government 

   entities, to cooperate with increased 

   transparency, and advance our efforts to earn 

   the public's trust. 

                 I had a few statistics.  I am 

   going to stay away from that. 

                 The only thing I do want to share 

   with you, to get away from the notion that we 

   are the most corrupt state in the nation, 

   subjectively I will state we are not, but I will 

   say that we are one of the most populated. 

                 We are clearly the number one in 

   terms of density of the population. 

                 New Jersey is a diverse state. 

   Using the most recent figures, by race, persons 

   living in New Jersey include 62 percent were 

   White, 15.9 percent were Hispanic, 14.5 percent 

   were Black, and 7.5 were Asian.  Some of our 

   counties are actually in terms of Hispanic 

   population up to 39, 40 percent. 

                 Of defendants and offenses in New 

   Jersey, by gender, those sentenced in 2008 were 
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   90 percent male and ten percent female. 

                 By race they were 34 percent 

   White, 36 percent Black, 32 percent Hispanic, 

   4 percent Asian, and two identified as other. 

                 The nature of the offenses 

   involved 34 percent drug, 34 percent property, 

   12 percent firearms, 7 percent violent, and 4 

   percent immigration.  Those figures have 

   remained consistent for the last three years. 

                 The 34 percent property crime 

   figure, however, is higher than national figures 

   of 16.2 for similar crimes, fraud, non-fraud, 

   white collar and larceny -- 

                 I would like the Commission to 

   know that oftentimes the victims of these crimes 

   in our state are working class and poor people 

   when they are completely destitute.  Those are 

   the kind of people that probation officers 

   interview consistently. 

                 Post-Booker sentencing in New 

   Jersey, I will stay away from some of the 

   figures. 

                 My sense from speaking to a few 

   people within the circuit and within our region 

   is that New Jersey has not engaged in variant 
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   sentencing as much as other districts have. 

                 When the Booker decision came 

   down, I was lucky enough -- I think that month I 

   had been promoted away from the presentence unit 

   to the supervision unit, because I thought some 

   people say the sky is falling, the whole 

   sentencing scheme is going to go out of wack, 

   but it hasn't.  It has remained consistent. 

                 I think that the role of the 

   guidelines have now created a more balanced 

   approach, and we are seeing that the way our 

   reports are being prepared. 

                 Prior to that decision, if you 

   were to weigh the reports, to take the reports 

   apart and weigh the offense conduct section 

   together with the criminal history section 

   versus the personal history -- personal 

   characteristics of the defendant, clearly the 

   offense conduct would weigh that.  Now we are 

   seeing more balance. 

                 What we are seeing is post-Booker 

   is a greater opportunity to look at the 

   complexities of crime, the complexities of 

   individuals that commit those crimes, and also 

   the greater impact that occurs upon those who 
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   suffer from those crimes. 

                 We are seeing now a more involved 

   probation officer in terms of really getting 

   into the life of the defendant. 

                 I remember back then talking to a 

   few co-workers prior to the Booker decision, and 

   I said to them, "One day we are going to sit in 

   front of a computer, punch a whole bunch of 

   numbers in and come up with an appropriate 

   sentence.  It is going to be some fantastic 

   software program someone is going to come up." 

   We may get that. 

                 I think probation officers in 

   general now have a sense and opportunity to get 

   to know people I think at a much deeper level 

   than we were in the past; to include more 

   information about substance abuse issues; to 

   include more information about mental health 

   issues. 

                 We talked about these types of 

   situations in earlier discussions about child 

   pornography cases.  I think [] that is helping 

   us not just to aim for a more appropriate 

   sentence, but I think that [it] is also -- as has  

   been testified to today and I think in prior 
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   testimony that I read –- [helping us] in  

   establishing a post-release system that addresses  

   those issues that are being identified in the  

   sentencing process. 

                 What we have come to understand is 

   that sentencing doesn't end when it is imposed; 

   it just begins, and it carries through the 

   post-release process, through the end of the 

   supervision process, and, as we know, throughout 

   a person's life. 

                 I think the Booker world has 

   allowed us and has moved us to really look upon 

   those issues.  I think that not only will it 

   guarantee individual success through the 

   supervision process, but hopefully throughout 

   individuals’ lives. 

                 By way of recommending issues in 

   addition to what I presented in my written 

   testimony, I certainly welcome the Commission's 

   decision to address the fact of disparity. 

                 This is one of the issues that 

   when it came down and our staff had to do the 

   work, everybody kind of throws their hands up in 

   the air, but we knew we were doing the right 

   thing when we began to prepare for those 
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   presentences. 

                 Just to highlight that, I want to 

   read from a letter that was sent to our chief 

   judge concerning that, and it was from our 

   federal public defender, who is one of 

   probation's greatest friends.  We have a great 

   relationship. 

                 He wrote what I thought was a very 

   moving introduction.  I want to read from that. 

                 He said, "I want to acknowledge 

   and thank both the United States Probation 

   Office and District Court Clerk's Office for the 

   resources and attention they have devoted to 

   this project.  They have responded to our 

   inquiries with remarkable dispatch and made 

   incredible efforts to provide assistance when 

   possible.  As a result, cases have been 

   processed quickly and efficiently, and 

   individuals who deserve a sentence reduction 

   benefited directly from the full professionalism 

   that was exhibited. 

                 "On behalf of my staff, our 

   clients, and particularly the client family 

   members who have called and written to express 

   their gratitude, I want to thank all of those 
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   who assisted in making this such a productive 

   and rewarding experience." 

                 That was a letter submitted by our 

   public defender, Richard Coughlin, to the chief 

   judge on July 13, 2008. 

                 To finish off my testimony, as I 

   said, I could have gone on and on and told you 

   about the great restaurants you will find in New 

   Jersey because of all the diversity -- it is one 

   of the most populated states.  It does have a 

   diverse population based on race, financial 

   status and the issues that people who live there 

   face in each of their unique communities. 

                 However, as I reviewed the prior 

   testimony that has come before you, I was 

   impressed by the equally diverse groups of 

   witnesses that have appeared in past hearings. 

   Whether the dialogue emanates from the judicial 

   or executive branch, the defense bar, law 

   enforcement agencies, the American Civil 

   Liberties Union, Families Against Mandatory 

   Minimums and other advocacy groups, their 

   inclusion by the Commission well demonstrates 

   that the federal criminal justice system will 

   not constrain any words that will move it 
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   forward, including those that come from people 

   who believe they have no voice in a process that 

   seems to impact them the most. 

                 Thank you for your invitation. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Torres. 

                 VICE CHAIR CASTILLO:  I just 

   want to thank all of you, and I want to say to 

   Mr. Torres, I think it is one of the greatest 

   untold stories of federal sentencing, 20,000 

   individuals having their sentences reduced, and 

   over 5,000 individuals have actually been 

   released with very little recidivism problems, 

   and I think that that speaks very highly of the 

   efforts of probation officers throughout the 

   country and so I didn't want to miss the 

   opportunity to thank all four of you for all the 

   work that you have done and that important 

   aspect of the work. 

                 It gets overlooked a great deal 

   because people tend to focus on either 

   criticizing the guidelines or criticizing the 

   Commission, but this is a great story that has 

   occurred over the last 18 months so thank you 

   all. 
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                 COMMISSIONER HOWELL:  Let me say 

   that we have a Probation Officers Advisory 

   Group, and we rely on POAG for their comments on 

   everything we do, and particularly when we made 

   the decision to apply our crack production 

   amendment retroactively, POAG's comments were 

   enormously helpful during the process so thank 

   you. 

                 I do have one substantive 

   question. 

                 Mr. Henry, you talked about asking 

   the Commission to reconcile what you called 

   apparent conflicts between policy statements and 

   the 3553(a) factors. 

                 I am reading between the lines, 

   and I am assuming -- and I want you to correct 

   me if I am wrong -- you are referring in that to 

   our chapter 5H discouraged factors, including 

   age, employment history and so on and the 

   3553(a) factors.  Am I presuming correctly? 

                 CHIEF PROBATION OFFICER HENRY:  Judge, 

   no.  My answer to your question is no.  My answer 

   this time will be bingo. 

                 COMMISSIONER HOWELL:  One of the 

   priorities we have that we are hoping to look at 
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   in our next amendment cycle is looking at those 

   Chapter Five departures.  We have had very 

   provocative testimony from the federal public 

   defenders in some of our prior hearings that the 

   Commission has, in fact, sort of interpreted 

   statutory requirements incorrectly in the past, 

   and it is one of the things we really want to 

   take a serious look at. 

                 Do you have any thoughts about 

   what revisions to those Chapter Five departures 

   we should make that would achieve the 

   reconciliation that you commented on? 

                 CHIEF PROBATION OFFICER HENRY: 

   Specifically, at this point -- 

                 COMMISSIONER HOWELL:  You can say 

   no now if you want. 

                 CHIEF PROBATION OFFICER HENRY:  A  

   fish out of the water -- not specifically.  I think 

   it would take a lot of study. 

                 As I said, going back to our 

   roots, what we do in probation, the work that we 

   do every day, it centers on the lives of those 

   we investigate and supervise.  If they have 

   lives, they have many, many aspects of their 

   lives that are hard to capture in a report on a 
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   piece of paper, in a simple analysis or even a 

   complex analysis.  There are so many different 

   factors. 

                 I think any opportunity we have to 

   refocus and recommit on looking at defendants 

   who appear before the court as individuals, and 

   considering those individual aspects of their 

   lives I think is critically important. 

                 COMMISSIONER HOWELL:  Does anybody 

   else care to comment? 

                 DEPUTY CHIEF PROBATION OFFICER  

   MAXWELL:  Only that I believe research has shown  

   that age plays a significant role in recidivism,  

   and it is something that we need to be considering  

   in terms of sentencing. 

                 COMMISSIONER HOWELL:  Thank you 

   very much. 

                 ACTING CHAIR HINOJOSA:  Just one 

   last question before we leave. 

                 A couple of you mentioned -- I 

   think Mr. Henry, Mr. Torres mentioned it -- 

   there is information, and I guess it varies from 

   district to district.  Would the report be -- I 

   guess in some districts like in ours, we have a 

   lot of information and continue to have a lot of 
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   information about education, family background, 

   brothers, sisters, whatever they were doing; 

   mental health; with regards to the substance 

   abuse, with regards to the jobs and a whole 

   chronology of all the jobs they have had; their 

   financial condition; schooling.  Does that vary 

   from district to district as to what was there 

   pre-Booker? 

                 CHIEF PROBATION OFFICER HENRY:  I  

   will go first. 

                 I think in Maryland it seems to 

   appear that way, and we got off in another 

   direction and focused on the complex issues of 

   the guidelines and calculations, and we lost 

   sight of the fact of the human aspect. 

                 SENIOR DEPUTY CHIEF PROBATION OFFICER  

   TORRES:  I think that what tends to happen to a  

   probation officer preparing a report, he comes to  

   believe that they are putting information into a  

   report that is not going to be weighed properly or  

   looked at or considered.  They are probably going  

   to be moved to sort of load up in those areas that 

   they think are going to be looked at more 

   closely, and I think in the pre-Booker world, 

   criminal history, offense conduct sort of drove 
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   that. 

                 I think now the opportunity to 

   take a closer look at departures under this era, 

   and also look at variances, I think that has 

   motivated the work force to include more 

   information. 

                 I think that is also the judges 

   are requesting more and more of that 

   information, because they are seeing how 

   critical that is to making those decisions, 

   those considerations, so I think there is a 

   request and there is also more of a motivation. 

                 I recall people basically were 

   Saying, "I want to get to know this defendant 

   more.  I am doing all this; the defendant's 

   conduct," and that is still being done.  That is 

   not being disregarded, but I think people are -- 

   probation officers are feeling more a sense 

   that -- assessing cases more comprehensively; is 

   this the right thing to do and will it lead to 

   an appropriate sentence. 

                 ACTING CHAIR HINOJOSA:  Thank you 

   very much. 

                 We will break for lunch.  We do 

   appreciate you taking the time to visit. 
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                 (A luncheon recess was taken.) 

                 ACTING CHAIR HINOJOSA:  We are 

   ready with the next panel, which is the View 

   from the Defense Bar, and we are very fortunate 

   to have three individuals with a lot of 

   experience with criminal defense work in the 

   federal system. 

                 We have Alexander Bunin, who was 

   appointed by the U.S. Court of Appeals for the 

   Second Circuit to establish a federal office in 

   the Northern District of New York in 1999, and 

   prior to that he established public defender 

   offices in the District of Vermont and in the 

   Southern District of Alabama.  He is also a 

   member of the faculty of Albany Law School where 

   he teaches law practice.  He received his 

   bachelors from Bowdoin and went south to South 

   Texas College of Law, where he received his law 

   degree. 

                 Michael Nachmanoff has been a 

   federal public defender for the Eastern District 

   of Virginia since February 2007.  Prior to that 

   he served as the acting commissioner and 

   assistant in that office.  He received his 

   bachelor’s degree from Western University in 
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   Connecticut and his JD from the University of 

   Virginia. 

                 Mr. Robert Mann is a partner in 

   the firm of Mann & Mitchell in Providence, Rhode 

   Island.  He has been engaged in the practice of 

   law for some 34 years, specializing in criminal 

   defense.  Mr. Mann's caseload consists of 

   private cases, tort appointments.  He is a 

   member of the CJA panel, and his JD is from 

   Yale, as well as his undergraduate degree. 

                 I will say that Judge Sessions is 

   not here because he is sitting hearing cases on 

   the Second Circuit this afternoon, and he told 

   us for a long time that he would not be able to 

   attend this session in the afternoon, and he 

   will try to come back as soon as they finish. 

                 We will start with Mr. Bunin. 

                 MR. BUNIN:  Thank you. 

                 I want to thank the Commission for 

   allowing me to come and speak to you.  It is a 

   great honor.  Both Mr. Nachmanoff and I speak on 

   behalf of federal community public defenders. 

   We have divided up our topics.  They are related 

   but different. 

                 I would like to talk to you about 
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   several items, the first being that charging 

   disparity is the greatest factor in sentencing 

   disparity. 

                 Second, the judges are not 

   themselves creating unwarranted disparity. 

                 Third, that the Commission should 

   respond to what judges are doing by reducing 

   severity in guidelines. 

                 And, briefly, fourth and fifth, 

   alternatives to sentencing, as was discussed at 

   the Stanford hearing, should include even those 

   defendants that are (inaudible). 

                 I will talk briefly about that, 

   and then at the end if there is time -- there is 

   a proposed change to Rule 32 -- defenders 

   opposing the change, I would have comments on 

   that. 

                 As far as charging disparity, I am 

   here to talk a little bit about my own 

   experience, having been in a number of 

   districts, and some statistical background that 

   is in my written statement. 

                 As you will see in my written 

   statement, I talk about how my career kind of 

   tracks the history of sentencing guidelines.  I 
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   began practicing law in Houston in 1986.  It 

   doesn't say it [in] my statement, but I am from 

   New York City, from Manhattan.  I was born and 

   raised here, went to public school, broke in the 

   60s and 70s, and apparently had a happier 

   childhood than Mr. Wroblewski.  I enjoyed my 

   time here. 

                 As far as my legal history, I 

   began in private practice in Houston.  I did 

   towards the end of my time in Houston practice 

   in the Southern District of Texas, mostly the 

   Houston District, and in the Western District in 

   San Antonio a couple of times. 

                 My first experience practicing in 

   federal court came when I became assistant 

   federal public defender in Beaumont Texas, the 

   Eastern District.  After that I was called -- I 

   was hired to go to Alabama to open the Southern 

   District of Alabama office, and then I came up 

   here in '99 and opened Northern New York, which 

   is a very large district.  It goes all the way 

   up to the border.  We have a huge international 

   border.  We cover the cities of Albany, 

   Syracuse, Utica, Binghamton. 

                 In talking about my history and 
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   talking about disparity, I first want to begin 

   with some of my own experiences and then talk a 

   little bit about the statistics in terms of why 

   charging disparity is[] as important as 

   sentencing disparity. 

                 I teach a class at Albany Law 

   School, and I try to explain to my students that 

   the federal system is not a perfectly uniform 

   system.  They come to it thinking, "Well, every 

   district shares the same statutes, they share 

   guidelines, they share the U.S. Constitution so it 

   is a pretty uniform system," and my example is 

   the one I put in my statement, which is when I 

   was an assistant public defender in Beaumont, 

   which was the first city on I-10 when you are 

   going east with a load of drugs, it makes a huge 

   amount of difference where you stop and are 

   arrested. 

                 If you stop in Chambers County, 

   Texas, which is in the Southern District, and 

   have, say, 100 kilos of marijuana, that case is 

   probably not going to federal court; very 

   unlikely. 

                 When I was there, I called someone 

   Margaret Marris (phonetic) to ask her, and she said 
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   no, it probably wouldn't go to federal court; it 

   would go to Chambers County, and like many small 

   counties in Texas, that case can be negotiated, 

   and the defendant, if he doesn't have a history 

   can get probation and get a big fine. 

                 If you cross that line to 

   Jefferson County and end up in the Eastern 

   District, he is going to federal court, and he 

   is going to get five minimum. 

                 It is a huge difference, two 

   districts. 

                 When I was in Beaumont, the two 

   years I was there, we never had an immigration 

   crime, never.  I mean, it is Texas, and although 

   we have an international border there, there are 

   certainly persons that could have been 

   prosecuted for being in the United States when 

   they were not allowed to, but [that] never happened 

   when I was there, and that was a function of the 

   fact that we didn't have a border patrol or what 

   is now INS. 

                 Now we come to New York, and a 

   good part of our Albany docket is immigration, 

   and they will take every case.  Every case is 

   prosecuted at that border, and they expect a 
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   conviction and sentence in every case. 

                 So the person who smuggles some 

   people from China over, all those people from 

   China, it is a misdemeanor, and a smuggler is 

   looking at a possible mandatory two-year 

   sentence and more. 

                 Anyone facing an aggravated 

   felon, there is no fast-track in the district so 

   they are looking at fairly substantial 

   guidelines. 

                 Back when the guidelines were 

   mandatory, none of our judges tried to depart 

   from some of those cases.  They are very 

   sympathetic cases, immigration crimes, that were 

   tried by the Second Circuit, finding they were 

   not sufficient -- so very different from very 

   different communities. 

                 Now, most of you could say, "All 

   right, that is just a function of where you are. 

   That is not the prosecutors going out and trying 

   to create disparity," but when I went to 

   Southern Alabama in 1995, Judge Sessions was the 

   U.S. Attorney -- now Senator from Alabama.  He was 

   the outgoing U.S. Attorney in the 80s.  He grew 

   that office from I think they might have had 
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   five assistants when he started to about two 

   dozen people, and most of their cases when I got 

   there, these drug cases, were these big 

   multi-defendant cases, and they were prosecuted 

   very vigilantly.  We had large staffs, and in 

   every case defendants were offered the 

   opportunity to plead guilty and cooperate, and 

   cooperation there meant you just signed a 

   cooperation agreement.  You didn't have to have 

   any information. 

                 If I had a client and he said he 

   would cooperate, they would say, "Fine, he could 

   plead guilty to a cooperation agreement and we 

   will recommend 50 percent off."  Every case, 

   50 percent, so it created a huge incentive for 

   everybody to plead guilty. 

                 When the judges got these cases, 

   they had the government recommend 50 percent 

   off.  Well, some defendants actually did 

   cooperate so they gave them more so it would be 

   60, 70 percent. 

                 Twenty years?  They might get eight. 

                 So you had a system that was 

   designed and created by the prosecutor that 

   created a great deal of disparity, because if he, 
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   a defendant said, "I am not guilty;  I am going 

   to trial," you might end up with a very 

   significant sentence. 

                 So those are the kinds of 

   disparities I saw just in my own practice. 

                 I also saw, with great help -- I 

   am not a statistician.  That is why I went to 

   law school -- a number of -- a great deal of 

   information from the districts and circuits that 

   you are covering today. 

                 From what I can see, there is not 

   a huge change since Booker in what has happened 

   to judges and how they are treating these cases. 

                 As I said, I practiced before 

   judges, I would say at least 18 different United 

   States district judges, including Judge Sessions 

   who is not here, and my experience is that most 

   of those judges are not looking to try to be 

   outliers; they are looking to try to follow the 

   guidance the Commission gives them. 

                 Initially when the guidelines came 

   out and they were mandatory, some judges felt, 

   as you heard from the judges today, that that 

   was too confining, and they are like anybody 

   else.  If you say, "Do this because I say so," 
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   they fight back, and they don't like it as much. 

                 If you say, "Do it because here are 

   the reasons why this is appropriate," I think 

   judges appreciate that and appreciate the 

   rationality behind it and will follow that. 

                 That is why even today without 

   mandatory guidelines, you are seeing that there 

   is not a great change, and some of the changes 

   are still motivated by the prosecutors; that a 

   lot of these below-guideline sentences are 

   motivated for reasons provided by prosecutors. 

   You are fast-tracked, which is cause for a 

   cooperation agreement. 

                 In fact, the statistics show that 

   for the first two quarters of '09, there was 

   only about an eight percent judicially-based, 

   without government-based, variance from the 

   guidelines so that is not huge. 

                 You are going to hear from 

   Professor Rachel Barkow tomorrow, who is going 

   to tell you about some of the state systems 

   where it is pretty much standard that the 

   outlier departures or variance from the 

   guidelines are more like 20 to 25 percent so the 

   difference in federal court right now is 
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   extremely small, and I don't think it is causing 

   any great problems. 

                 In response to that, what the 

   judges said this morning to the defenders, you 

   should look at the cases that they are saying 

   the guidelines are too high: the child porn, 

   the drug cases. 

                 The Commission did a great job by 

   going back and reviewing crack guidelines.  We 

   have seen that in my district.  That affected 

   200 cases.  I work closely with my U.S. attorney 

   and probation, and we got them done.  A lot of 

   people got out on March 3rd, because we planned 

   ahead and got that done. 

                 I think the Commission is doing a 

   good job and can continue to do that if it 

   reacts to what judges are telling them. 

                 We go by circuit-by-circuit 

   analysis, but most of these increases are not 

   judicially-based; they are based because they 

   are either consistent with what has gone on 

   before, or they are based on what prosecutors 

   are doing. 

                 I urge the Commission to look at 

   what judges are doing in response to that. 
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                 Now, in terms of what you can do 

   specifically about guidelines now, of course 

   there is the drug guidelines.  We all thought as 

   defenders the drug guidelines are too high, 

   especially crack versus powder.  It is a big 

   issue right now.  We hope the Attorney General 

   will take a position clearly on that for an 

   equal one-to-one ratio. 

                 Relevant conduct is a big issue. 

   It is very confusing, even for the probation 

   officers who have to figure this out.  There are 

   many examples in the guidelines, and they try to 

   follow it, but I found in every district I 

   practiced in, the probation officers tended to 

   err on including -- over acquitted conduct. 

   They felt that if the defendant should have 

   known about it, they should have included it so 

   it is up to the defender to object.  I don't 

   think those are very clear. 

                 I think if relevant conduct is 

   written out, it clearly includes acquitted 

   conduct, and that should be addressed. 

                 I talk to my law class.  I gave 

   them an example about how acquitted conduct can 

   be used to increase a sentence, and they said 
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   that doesn't sound fair, and you heard that from 

   some judges this morning. 

                 Career offender, again, way too 

   high, and too broad. 

                 I remember a case I had in 

   Beaumont, Texas in which I had a guy.  He had 

   been using crack cocaine, pretty burned out, 

   although not incompetent, and what he would do 

   was to get his own crack, he would go on the 

   street and front some for a drug dealer, and, of 

   course, that got him a number of convictions, 

   and now he is in federal court on a one-rock 

   case, and he is looking at 20 years to do. 

                 I mean, literally, we were at the 

   sentencing, and he said, "How much is 240 

   months?"  It was just sad, because he was not 

   somebody who needed to do 240 months. 

                 Again, fast track should be 

   extended, or we should at least be able to count 

   the fact that we lack fast track.  Our district 

   is so different from say Southern District of 

   Texas. 

                 I had a mother call me the other 

   day saying her son had just been arrested at the 

   border of Plattsburg, and he is a Canadian 
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   citizen. 

                 What had happened was he and his 

   friend were going to go to Florida, and they got 

   to the border.  They were asked, "Have you ever 

   been turned away before?" 

                 He said no, and of course nine 

   years before he had, and they looked and they 

   said he lied so he filed a false statement to a 

   federal officer. 

                 He is facing a felony.  He is not 

   a citizen.  He is going to spend at least ten 

   days in detention before things get sorted out. 

                 That is the kind of thing we are 

   looking at there. 

                 Mitigating role adjustment, it is 

   just not enough in cases where that is a really 

   big factor:  In drug cases, quantity controls, 

   and often we can't take that into account. 

                 The use of information under 

   [1B1.8], if a defendant comes in first and 

   cooperates and has a deal, well, then that 

   information can't be used against him, but if a 

   second defendant comes in, even if they didn't 

   know the first guy was cooperating, probation is 

   going to say that is an independent source, and 
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   they are not going to be protected from use of 

   that calculated guideline so that is something 

   that should be addressed. 

                 In Stanford you heard quite a bit 

   about alternatives to sentencing.  One of the 

   points that was brought up, a lot of defendants, 

   especially in drug cases -- it doesn't mean you 

   can't look at alternatives to sentencing 

   because -- for instance, I have had instances, 

   for instance under bank fraud, which is a 

   no-probation type of offense, in which the judge 

   said, "I am giving you a day time served, and 

   then I am putting you on supervised release." 

                 It can be the same for drug cases, 

   or at least split sentences, as long as there is 

   some period of incarceration to satisfy [zone C]. 

                 I think a lot of judges are scared 

   because there is a big black line.  When you 

   divide that zone, they see that and think, "I 

   shouldn't be going between the zones." 

                 To the extent you can, if the 

   alternatives are appropriate, I think you should 

   encourage that. 

                 The last thing I just want to 

   mention briefly is that there is a proposal to 
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   change Rule 32 to provide -- require the parties 

   to provide notice of any variances, departures, 

   or any information that would be in furtherance 

   of that. 

                 I think you heard this morning 

   from the judges.  I think that is true of all 

   judges.  If you got down to the sentencing 

   hearing and somebody said, "Wait a minute.  I 

   didn't hear about that," every judge I have ever 

   practiced for said, "Okay, we will put this off." 

                 To have rigid timelines just 

   doesn't work, because the first timeline that 

   everybody misses -- at least in our district, 

   Probation doesn't get the report done on time. 

   You are supposed to have it 45 days before 

   sentencing.  We never have that, ever.  All of a 

   sudden the timeline is thrown off. 

                 We just work as best we can under 

   those timelines. 

                 I just can't think of one instance 

   where we had a problem because the judge, even 

   if somebody has to file their papers at the last 

   minute, says, "You had enough time."  I don't 

   know any judges in our district that have shown 

   up on the day of hearing and said, "I came up 
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   with this new idea I haven't told you about, and 

   I am going to vary from the advisory guidelines 

   without any notice to anybody." 

                 I mean, they are very good about 

   letting us know what is going on. 

                 With that, I will pass it off to 

   Mr. Nachmanoff. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Bunin. 

                 Mr. Nachmanoff? 

                 MR. NACHMANOFF:  Thank you, 

   Mr. Chairman, Commissioners.  It is a pleasure 

   to be here.  Thank you very much for inviting me 

   to be here and giving me this opportunity. 

                 I want to start out with a quote, 

   which I almost never do.  Senator Webb from the 

   great Commonwealth of Virginia, as I am sure you 

   all know, has decided to take on, next summer, 

   calling a quixotic venture, but it is certainly 

   a very brave one on his part as proposed 

   legislation to really take a look at the 

   bipartisan commission and look at the criminal 

   justice system overall and how it can be 

   fundamentally improved. 

                 I know we have several folks here 
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   from the Washington area.  Maybe you saw the 

   article about Senator Webb in the paper the 

   other day. 

                 There was a quote that struck me 

   there, and it was this:  "Either we have the 

   most evil people on earth living in the United 

   States, or we are doing something dramatically 

   wrong in terms of how we approach the issue of 

   criminal justice." 

                 Senator Webb has spoken eloquently 

   and persuasively on the floor of the Senate and 

   elsewhere about the fact that we have rates of 

   incarceration that far outstrip any other 

   country in the world; those of the 

   industrialized world and otherwise, democracies 

   and totalitarian governments alike. 

                 I thank this hearing for the 

   opportunity to reflect at least with regards to 

   the federal system on how we have gotten to the 

   point that we have, and where we are going from 

   here, is particularly appropriate. 

                 I, for one, am very grateful that 

   Senator Webb has taken up this issue. 

                 I refuse to believe that we have 

   more people in need of incarceration in the 
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   United States than in other countries of the 

   world.  I refuse to believe that in order to 

   protect the public and to make ourselves safe, 

   that we have to fill our jails and send people 

   to jail for as long as we do. 

                 I was going to read my entire 

   written testimony into the record.  I thought 

   that might not go over well after page 14, but 

   there are a lot of statistics in there -- not 

   even a crack of a smile -- 

                 ACTING CHAIR HINOJOSA:  I have 

   one. 

                 MR. NACHMANOFF:  Please let that 

   be noted for the record. 

                 ACTING CHAIR HINOJOSA:  I saw 

   someone in the spectator section smile. 

                 MR. NACHMANOFF:  One of the things 

   that I note is that we have a prison population 

   of over 200,000.  That is a five-fold increase 

   from when the guidelines began and mandatory 

   minimums. 

                 There is a direct correlation, 

   especially between mandatory minimums and the 

   number of people in our prisons.  That is a 

   significant problem that is one of the issues 
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   that I address at length in my written 

   testimony, and it is what I want to talk a 

   little bit about this afternoon. 

                 The Commission has forcefully 

   described in the past why mandatory minimums 

   fundamentally interfere with the fair 

   administration of justice, why they interfere 

   and interfere with the mandatory guidelines 

   system and, as we know, interfere with our 

   system of justice and sentencing today. 

                 The judicial conference has spoken 

   forcefully on the importance and need to repeal 

   mandatory minimums, and the defense bar have, of 

   course, spoken for years about this. 

                 Why is this topic important to 

   talk about here?  And this morning there was a 

   discussion about Congress and the Commission and 

   the relationship between the two. 

                 I think it is important because it 

   helps to explain where much of the problem lies 

   in our system, and it helps us identify where it 

   does not lie.  Like my distinguished colleague 

   here, like the federal defenders who have 

   testified at previous hearings, I do not, and we 

   do not, believe the problem lies with increased 
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   judicial discretion. 

                 To the contrary, we believe that 

   the system has improved as a result of greater 

   discretion, and that an area to focus to the 

   extent of we want to look at disparity or 

   differences in the way people are sentenced, a 

   key to that is look at mandatory minimums and 

   decisions by the Department of Justice as to how 

   they charge and how they proceed with regard to 

   sentencing. 

                 I am not going to repeat 

   everything that my colleague, Alex, has said, 

   but I do want to point out a couple of 

   statistics, things that I think are relevant and 

   important for the Commission to think about. 

                 At a previous hearing, and I was 

   not there but I read the written testimony and 

   am familiar with some of what transpired there, 

   there was a discussion about some changes on the 

   west coast, and it was the U.S. Attorney from the 

   District of Oregon who testified and submitted 

   some suggestions about problems that were 

   perceived with regard to rates of judicial 

   discretion being exercised in Oregon. 

                 I noticed something very striking 
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   about the statistics.  It wasn't so much that 

   there perhaps was more discretion perhaps being 

   exercised with regard to how sentences were 

   being imposed in comparison to the guideline 

   range -- it was greater in Oregon than it is in 

   the Eastern District of Virginia, but that is 

   not hard to achieve.  The Eastern District of 

   Virginia has always been a tough jurisdiction 

   for sentencing, when the guidelines were 

   mandatory, and even now we see less variation 

   than we do in other parts of the country. 

                 What struck me was this:  The rate 

   of sentences being imposed below the guideline 

   range was a product far more at the insistence 

   of the government than it was on the part of 

   judges. 

                 The government-sponsored rate of 

   departures of variances was 33.3 percent in the 

   first half of 2009.  It was 18.7 percent on the 

   part of judges. 

                 Well, those variances on the part 

   of the government came in three parts:  One, 

   5Ks, which we know is a significant reason why 

   judges impose sentences lower than the 

   guidelines; fast track, which they have in 



 232

   Oregon, though I would note it does not have it 

   so far as I can tell by the Eastern District of 

   Virginia and many other places where it would be 

   great to have fast track; and then there was 

   another category, and that category was for 

   reasons other than fast track and 5K. 

   11.8 percent of the time the government was 

   seeking a sentence below the guidelines in the 

   first half of 2009, and that is consistent with 

   10.5 in 2008, for reasons other than 5K and fast 

   track. 

                 I, of course, was fascinated with 

   that statistic, and I will tell you why. 

                 In the Eastern District of 

   Virginia, and my good friend and distinguished 

   colleague Dana Boente here, and I know he will 

   have a chance to speak to you as well, and maybe 

   he will shed some light on this, the number of 

   government-requested departures or variances 

   other than for 5Ks was 1.1 percent. 

                 So what does that tell us, or what 

   can we learn from that?  Is it like Senator Webb 

   says, that the defendants in the Eastern 

   District of Virginia are so much more evil or 

   deserving punishment than the defendants in the 
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   District of Oregon, that the government 

   correctly requests a downward departure in only 

   1.1 percent of the cases, or is it something 

   else? 

                 I, of course, don't believe that 

   is the case, and I don't believe that the U.S. 

   attorneys in the Eastern District of Virginia 

   believe that is the case.  It is a reflection of 

   a different culture, a different philosophy. 

                 It is the same Department of 

   Justice operating under the same national 

   policies, but, for whatever reason, in the 

   District of Oregon, the U.S. Attorneys are 

   obviously permitted and do, in fact, in more 

   than 10 percent of the cases, ask the judges to 

   impose a sentence that is lower than the 

   guideline range. 

                 Now, I am not saying this in order 

   to get the District of Oregon in trouble or to 

   suggest that they are violating U.S. Department of 

   Justice policy.  I am also not saying this to 

   suggest that the prosecutors in the Eastern 

   District of Virginia are not honorably trying to 

   discharge their duties and do their job, the 

   prosecutors. 
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                 I am saying, however, that I 

   refuse to believe that the kinds of crimes and 

   the kinds of people who are being punished in 

   the Eastern District of Virginia are any worse 

   or any better than the kinds of people being 

   punished in Oregon. 

                 That is a disparity.  That is a 

   difference.  It is a significant difference, and 

   I think it is where attention should be paid by 

   the Commission, because it helps us to identify 

   where the problem lies. 

                 As I say, I can't tell you what 

   those departures were.  I can't tell you whether 

   they were for fast track or 5K or for other 

   reasons, but clearly there are differences, 

   significant differences in the way prosecutors 

   approach cases around the country.  Not just 

   based on region, but even within districts and 

   within divisions, and sometimes even on a 

   hallway in the U.S. Attorney's Office where one 

   prosecutor takes a particular view of how cases 

   should be resolved with regard to sentencing and 

   punishment, and a different prosecutor takes a 

   different position. 

                 I would just like to emphasize the 
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   point that I do not believe that statistics show 

   that it is differences in sentencing based on 

   judicial decisions, where judges are seriously 

   taking their responsibility to follow the 

   mandate of Congress as set forth in 3553(a), to 

   seriously take their responsibilities in looking 

   at the guidelines, calculating them correctly, 

   knowing that they are going to be subject to a 

   review by a higher court, and then making an 

   individualized determination about what sentence 

   is sufficient and not greater than necessary, 

   what sentence is fair and appropriate.  That I 

   think is a good thing for the system, and it is 

   not something that we should be attempting to 

   restrict or prohibit in any way. 

                 Another area of differences or 

   disparity that I think is important for the 

   Commission to focus on also comes from the 

   Department of Justice, and Alex touched on it, 

   which is the charging decisions. 

                 The Ashcroft Memorandum sets out a 

   national policy regarding the importance for 

   prosecutors to charge the most serious readily 

   provable offense, and the Ashcroft Memorandum is 

   simply a continuation of policies that existed 
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   more or less in the same form going all the way 

   back to the Thornburgh Memorandum. 

                 However, we know, and statistics 

   reflect, that all of these policies, including 

   the Ashcroft Memorandum, have been implemented 

   in different ways, and they have been 

   implemented in different ways before Booker and 

   after Booker. 

                 I am not in a position to talk 

   about what happens in other districts other than 

   to know anecdotally based on the surveys we have 

   done as federal defenders and looking at 

   statistics, I know the history of the Eastern 

   District of Virginia -- I know Commissioner 

   Friedrich was a prosecutor there -- and the 

   Ashcroft Memorandum has always been followed 

   faithfully in the Eastern District of Virginia. 

                 Now, the Ashcroft Memorandum gives 

   prosecutors some latitude, especially with 

   regard to the most draconian mandatory minimums 

   for consecutive time, 851 enhancements and 

   924(c)s, and they give prosecutors the ability 

   to exercise judgment in limited ways, sometimes 

   overseen by supervisors, sometimes not depending 

   on the district, when they can give away or 
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   agree to forgo certain enhancements, and we see 

   that. 

                 But, my testimony reflects that 

   the way that is done varies widely, and it has 

   enormous impact in skewing the sentencing 

   process, and has an impact that is negative. 

                 Why, again, are we talking about 

   this?  Because I think, as Judge Woodcock stated 

   this morning and other judges have said, that 

   the Commission can play a vital role in urging 

   Congress to repeal mandatory minimums. 

                 I understand that there are 

   enormous political hurdles, and that it is not a 

   popular topic amongst everyone in Congress; 

   however, I think the time now is much riper than 

   it has ever been before, especially given the 

   interest of the administration in fixing the 

   crack/powder problem, but of course it shouldn't 

   be restricted to crack/powder. 

                 Statistics reflect that almost 

   70 percent of all drug defendants are subject to 

   a mandatory minimum, and yet 82 percent of all 

   those drug cases, there was no weapon involved. 

   In 63 percent the defendants had zero to three 

   criminal history points. 
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                 This issue of prison overcrowding, 

   this issue of over-incarceration must be 

   addressed through repeal of mandatory minimums. 

                 As Judge Woodcock said, there is a 

   statutory basis for the Commission to urge 

   Congress to do that, to provide its expert 

   opinion. 

                 I think that I am very persuasive, 

   but I know that I don't have a lot of sway with 

   Congress.  I know that the criminal defense bar, 

   which I think can also be persuasive, does not 

   necessarily have a lot of sway with Congress, 

   but the Commission, I think, can, and I think 

   the Commission has the responsibility and the 

   capacity to be persuasive. 

                 It was with crack/powder.  I know 

   that from personal experience.  I come from the 

   district that has, in my view, the dubious 

   distinction of being the number one district for 

   crack cases in the country, and I will be 

   forever grateful to the Commission for what it 

   did with regard to crack retroactivity.  We have 

   had hundreds and hundreds of people get their 

   sentence reduced. 

                 As the Commission noted itself, it 
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   was a partial solution, not a complete solution, 

   and the way to fix the problem is one that 

   requires congressional action.  That is the 

   first issue. 

                 The second is the issue of 

   delinking.  [It] was discussed a little bit earlier 

   today with some of the judges, and it has been 

   discussed at other sessions.  We believe 

   strongly that the Commission should de-link the 

   guidelines, especially the drug guidelines, from 

   the mandatory minimums, and we know that the 

   Commission has the power to do so, because the 

   Commission has done so before. 

                 In Neal, the Supreme Court 

   recognized that the Commission was within its 

   power to change the way the guidelines 

   functioned for LSD, because when Congress 

   determined the triggering weights for mandatory 

   minimums in LSD cases, they did it based on the 

   actual weight of the carrying medium. 

                 As we know, that made absolutely 

   no sense.  If someone was dumb enough to use 

   cardboard as their blotter, they would be facing 

   a mandatory minimum much faster than someone 

   that caused the same harm, had the same number 
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   of doses, but used a lighter weight paper. 

                 The Commission recognized this 

   problem and decided to fix it by choosing 

   presumptive weight. 

                 It was the right thing to do, and 

   when it was challenged the Supreme Court said 

   no; there is nothing about what Congress did in 

   setting that mandatory minimum that was a 

   binding directive that required the Commission 

   to follow the same path, and therefore having 

   this presumptive weight is appropriate. 

                 This is the exact reasoning what 

   the Supreme Court relied on in Kimbrough, and I 

   know that with crack retroactivity, it took a 

   lot of political courage, it took a lot of 

   effort for the Commission to get to the point to 

   agree on how it would play out, and at two 

   levels it was what the Commission could do at 

   that time, but the Commission changed how that 

   guideline worked and could do so across the 

   board, could do so across the board with regard 

   to other drugs. 

                 There is no reason why the 

   Commission can't do it, and I think it would 

   address some of the concerns the Commission has 
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   with regard to the way judges impose sentence, 

   because to the extent the judges find that drug 

   guidelines are too harsh, and many do, and many 

   have publicly said so, they would be more likely 

   to comply if those drug guidelines were lowered 

   in a way that was based on empirical evidence, 

   that was based on the purposes of sentencing, 

   that the Commission can articulate and provide 

   reasons for. 

                 It would also serve as a way of 

   showing Congress that they need to change the 

   mandatory minimums, rather than going along with 

   the mandatory minimums which are not based on 

   anything other than the raw political process. 

                 They would show that the extra 

   body, the body created by Congress to tell them 

   about how sentences should be imposed, 

   recognized that these sentences are too high. 

                 Let me just finish that point very 

   quickly by saying that I thought that Judge 

   Howard this morning from the First Circuit had a 

   very interesting and insightful perspective, as 

   a former state prosecutor who operated without 

   mandatory minimums, and as a federal prosecutor 

   where he had mandatory minimums at his disposal, 
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   and as a judge.  He said that they are a bad 

   idea, and that they are unjust. 

                 I believe fully that the 

   Department of Justice and law enforcement 

   objectives can be achieved without mandatory 

   minimums, and therefore that the Commission 

   taking the position that they should be repealed 

   is not the same as saying sentences should be 

   lowered, wildly, without regard to what the 

   Department of Justice and what law enforcement 

   is trying to achieve. 

                 There are many law enforcement 

   agencies at the state level, and there were law 

   enforcement agencies at the federal level before 

   mandatory minimums who could do their job. 

   There are many other ways to do their job. 

   We've talked about the problems and incentives 

   to exaggerate and to lie on the part of 

   cooperating witnesses when mandatory minimums 

   have these draconian penalties, and by urging 

   Congress to repeal mandatory minimums is a way 

   of solving that problem as well without creating 

   some terrible situation in which the Department 

   of Justice is hamstrung. 

                 We cite a number of cases in which 
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   courts were forced to impose really draconian 

   and outrageously long sentences, and there is 

   the case of Angelos from the Tenth Circuit, and 

   these were really classic examples where judges 

   found themselves having to impose 55 or 45 or 

   150 year sentences on people not who had 

   committed violent crimes, not who had killed 

   anyone, not who had any significant criminal 

   history, but people who had mandatory 

   consecutive time, 924(c)s, that required judges 

   to impose these extraordinarily long sentences. 

                 Why did they have to do so?  They 

   had to do so because the Department of Justice 

   used a tool that they use all over the country 

   to try and induce cooperation, and I understand 

   why they do it, and I understand that it can be 

   very effective when defendants are faced with 

   the rest of their life in jail during 851 

   enhancement or 924(c)s, there are powerful 

   reasons to plead guilty, but sometimes people 

   insist on exercising their constitutional rights 

   and going to trial. 

                 In those instances, if they are 

   convicted, and often they are, the courts are 

   then left with no choice.  They cannot impose a 
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   sentence under 3553(a), they cannot engage in an 

   individualized sentencing process, because 

   Congress gave these rules to the Department of 

   Justice. 

                 The Department of Justice doesn't 

   necessarily want to see this defendant spend the 

   rest of their life in jail.  They may not 

   believe it is appropriate for this person to be 

   separated from their family and the public to be 

   protected for the rest of their natural lives, 

   but they have no choice. 

                 It is a bargaining tool that 

   leaves the government and the courts with no 

   choice, and, of course, when I am faced in those 

   cases with that situation, I say to the 

   prosecutor, "How well are you going to sleep at 

   night if this person goes to trial and loses?" 

                 And I get varying answers, but, of 

   course, they are doing their job.  They are 

   following the Ashcroft Memorandum, or they 

   purport to be following what the Ashcroft 

   Memorandum requires, and as a bargaining chip, 

   the response from them is, "Well, if we don't 

   follow through, then the next defendants aren't 

   going to believe we are going to use this 
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   hammer." 

                 Well, there is something 

   grievously wrong with a system that ends up 

   requiring people to spend dozens of years in 

   jail, decades in jail, because a negotiation 

   went awry.  It is just not a fair result, and 

   the repeal of mandatory minimums is a way to 

   address that. 

                 My final point is that we have 

   addressed appellate review.  We think that the 

   process of appellate review is developing as it 

   should, and one of the things that we are seeing 

   that we think is very positive is that judges at 

   the district court level are required to give 

   more of an explanation for what they do.  That 

   improves the process, it increases transparency, 

   it provides respect and promotes with respect 

   for the law because families and defendants 

   understand why they are receiving the sentence 

   they are.  Judges are articulating why the 

   sentence conforms for the purposes of 

   sentencing, and it gives the appellate court 

   something concrete to look at. 

                 We see that where judges don't do 

   that, they can get reversed so the procedure is 
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   important, as is the calculation of the 

   guidelines. 

                 With regard to substantive review, 

   I feel strongly that substantive review will 

   develop better if we did not have a policy in 

   which appellate waivers were made part of the 

   bargaining process. 

                 The appellate courts don't see the 

   overwhelming majority of criminal cases, because 

   defendants will generally decide that they want 

   to enter into a plea agreement and give up that 

   right to appeal. 

                 That leads to my final point, 

   which is -- also was discussed briefly this 

   morning -- which is the elimination of the 

   policy statements that restrict consideration of 

   defendant characteristics, and I know this issue 

   has been discussed previously, but I think these 

   issues relate, and Judge Castillo raised this 

   issue; departures versus variances. 

                 In the Eastern of Virginia, we see 

   very few departures; 2.5 percent.  We see more 

   variances, although they are not overwhelming, 

   and the question is why? 

                 I think the answer to that, Your 
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   Honor -- you articulated a little bit 

   yourself -- which is that under mandatory 

   guidelines, the development of the law in the 

   appellate courts on downward departures was 

   really very, very unfavorable to criminal 

   defendants. 

                 In the Fourth Circuit it was very 

   hard to get a downward departure and have it 

   confirmed.  In the Eastern District of 

   Virginia -- and I know this varies around the 

   country.  There are lopsided appellate waivers. 

   The defendant gives up his right to appeal, the 

   government retains its right to appeal, and 

   therefore the government picked cases and 

   developed case law in which basically no set of 

   facts -- or perhaps without resorting to 

   hyperbole, very, very infrequently was there 

   ever a set of facts in which the appellate court 

   agreed the departure was warranted. 

                 I think you have district judges 

   now who aren't trying to avoid departures, 

   aren't afraid of departures, would be happy to 

   use departures rather than variances, but are 

   concerned based on the many years of experience 

   they have that if they grant them, they will set 
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   themselves up to be reversed, because the 

   appellate courts have not been told, either by 

   the Commission through the elimination of these 

   prohibited, discouraged and restricted factors, 

   or through any other mechanism that that law is 

   obsolete. 

                 Now, one can infer from Gall and 

   from the Supreme Court, and from the fact that 

   there is a statutory mandate to consider many of 

   these factors that are prohibited or restricted, 

   that they can and should consider them, and, of 

   course, courts are, and that is a good thing, a 

   positive thing, but I think they feel that if 

   they do a traditional departure on one of these 

   grounds, the law is going to say, "You are not 

   allowed to," and they will be reversed. 

                 They don't want to make that 

   assumption, and judges, district judges, have 

   good reason for that. 

                 And so I think the Commission 

   could do a great service to clarifying that 

   issue and increase probably the use of 

   departures if it was made clear to district 

   courts that that law that developed under 

   mandatory guidelines that is inconsistent with 
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   3553(a)(1) is no longer binding. 

                 With that, I thank you and I will 

   end my long-winded comment. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Nachmanoff. 

                 Mr. Mann? 

                 MR. MANN:  I want to thank the 

   Commission for giving me this opportunity to 

   speak before you. 

                 I also want to thank the public 

   defenders who have testified today and the 

   testimony they have given at previous hearings, 

   much of which I read. 

                 I think one of the problems that 

   has been identified is the complexity of the 

   guidelines, and nothing highlights it more 

   clearly than the detailed presentations of many 

   of the public defenders. 

                 We in the private bar who 

   practice, and particularly those of us who have 

   CJA clients, many of whom have basically the 

   same type of charges, same type of backgrounds 

   as the public defender clients, are continuingly 

   indebted to the public defender's offices for 

   doing the kinds of analysis you heard today.  We 
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   need that support, we rely on it enormously, but 

   I think it also highlights one of the problems 

   the guidelines have in terms of complexity. 

                 I want to touch first on an issue 

   that I see in my district, but I rely on all the 

   national data.  I said in my written comments 

   that I think most participants in the federal 

   criminal justice system strive consciously to 

   avoid racism, but the inescapable fact is that 

   statistics show that in many areas, the federal 

   sentencing has disproportionate impact on 

   minorities.  That is particularly true with 

   respect to things like career offender, statures 

   with respect to -- some of the mandatory minimum 

   statutes. 

                 It is an inescapable fact.  It 

   screams at you when you go into a prison. 

   Clients are always aware of it, and I submit 

   that that appearance of racism is absolutely 

   there, is an issue that cries out to be resolved 

   and to be addressed so that it can disappear. 

                 I will also say -- or at least be 

   lessened. 

                 I will also say, one of the things 

   we mainly haven't considered fully is how much 
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   the effect of state court adjudications on this 

   system imports the lingering racism of some 

   state court law enforcement systems in the 

   federal sentencing system.  It is hard to 

   analyze that, it is hard to get data on that. 

                 Indeed, it is very hard to do real 

   data even in a small district on how much 

   impact, how much disparate impact some of these 

   statutes have on minorities, but it is very 

   clear that it is a large impact, and I beg the 

   Commission to try and address that. 

                 The second point I would make, and 

   it is related to the adverse impact on 

   minorities of many of the sentencing rules, the 

   sentences are just too long.  I suppose at some 

   point that is a value judgment, but at some 

   point it is a judgment that is based on your own 

   guidelines.  So often we see sentences driven by 

   mandatory minimums or 851 enhancements, and that 

   sentence will be two years, five years, ten 

   years higher than the guidelines sentence. 

                 I agree completely with the public 

   defenders that have argued that the guidelines 

   ranges for drug sentences are too high, but then 

   when you have existing guidelines trumped by 
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   mandatory minimum or 851 sentences or career 

   offender sentences that are much higher, it is 

   just way too much, and I can't say it anymore 

   simply than say there is a need to lower these 

   sentences dramatically. 

                 It is not like you will be left 

   without the tools to impose significant 

   penalties on people if mandatory minimums are 

   limited.  I gave some examples in my written 

   testimony. 

                 You don't have to have a ten-year 

   mandatory minimum.  You can still impose a 

   40-year sentence on somebody for relatively 

   minor amounts of drug possession. 

                 I don't want to limit my comments 

   to drug possession, but that is perhaps the most 

   dramatic and most visible statute in the federal 

   system. 

                 Also, it is impossible to explain 

   to a client why the fortuity of whether they 

   have been charged by a state court system or 

   federal court system will dictate whether they 

   get two years probation or two years jail versus 

   a ten years mandatory minimum sentence. 

                 I don't understand, and I can 
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   assure you my clients don't understand, why a 

   fair system prosecuted -- a fair sentence in the 

   state court system if one-fifth or no jail in 

   the state court compared to what the federal 

   sentence is. 

                 I was struck this morning when I 

   had the opportunity to listen to some of the U.S. 

   probation officers testify, and I did not put 

   this in my written comments, and I wish I had, 

   that there is an enormous resource in the U.S. 

   Probation Office, and in the few cases I have 

   had where my clients have been fortunate enough 

   not to suffer a period of incarceration as a 

   result of a federal sentence, or very short 

   sentence where I stay in touch after they get 

   out, the value of what the U.S. Probation Office 

   has been able to do for them through 

   alternatives to incarceration is really 

   phenomenal. 

                 Some U.S. probation officers -- we 

   are very fortunate in our district to have a 

   great probation office, but I think that is true 

   in large part throughout the country -- do find 

   alternative programs, do find good programs, do 

   find mental health programs, do find drug 
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   programs, do find educational programs, do find 

   vocational programs that are meaningful, and we 

   put more of our resources into letting probation 

   officers work with our clients outside of prison 

   before they go to prison; not send them into 

   prison.  I think that is another way of saying 

   there should be alternatives to incarceration, 

   and you already have the tools in place with 

   probation officers, officers who can marshal 

   those resources and make meaningful differences 

   in clients' lives. 

                 You can go on endlessly with 

   anecdotal stories about how painful long prison 

   sentences are. 

                 I said to someone it is so hard to 

   go to prison time after time and say to clients 

   often in small drug cases that they are going to 

   be separated from their families for five, ten, 

   twenty years, and explain that to them and 

   explain that to their families, and you don't 

   even try and explain that to their kids. 

                 We have gone through the rest. 

                 I think as a society one of the 

   things that we have to look at is that we are 

   separating parents from their children, we are 
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   separating them with long prison sentences, then 

   often deporting those parents, primarily men, 

   and creating a whole society of people with a 

   parent in jail that they hardly know at all. 

                 As we all know, as a practical 

   matter, most federal prisons are far away from 

   the locale of clients facing incarceration. 

                 I want to talk briefly about the 

   complexity of the system.  Again, perhaps the 

   easiest way I can do this is to talk about when 

   you go to see your client and you explain to 

   them the guidelines, and you spend a fair amount 

   of time explaining to them the guidelines, and 

   then you try and explain to them what the policy 

   directives are -- and I totally agree with the 

   public defenders who have made suggestions in 

   those regards -- and then you explain to them 

   what 3553(a) means and how that may have an 

   effect, and then the probation officer comes in 

   and does a presentence report and does a real 

   detailed personal history, and then you have to 

   explain to your client "but none of that is 

   going to matter, because an 851 is on file, and 

   the 851 is going to trump everything." 

                 I want to add two other comments 
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   briefly that maybe -- one I suspect affects all 

   of us. 

                 I don't know how much exactly, 

   Commissioner, you knew about this, but there is 

   a problem at the Bureau of Prisons.  It is not 

   an easy agency to deal with.  We get constant 

   calls from clients.  There are a host of issues 

   there.  One of them that cries out all the time 

   is medical care, but there are other problems 

   too. 

                 If there is any way to make that 

   agency more responsive, more transparent, more 

   open, I think it would help the whole process. 

                 I mentioned a separate problem 

   that is growing, and certainly in our district, 

   and I suspect in other places. 

                 The public defenders’ comments 

   have often addressed problems of cases involving 

   immigration offenses. 

                 In lots of cases involving 

   immigrants, regardless of whether the offense is 

   an immigration offense or not, there are 

   significant immigration consequences to the 

   client. 

                 If you are retained privately, you 
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   have the option, and you very often use it, to 

   retain immigration counsel to give your client 

   advice as to what the immigration consequences 

   of a criminal adjudication will be, but when you 

   are court appointed in a CJA case, it creates a 

   special problem that you can go to the court and 

   ask them to authorize you to retain outside 

   counsel.  You ask them for an expert and have 

   them address that issue.  You begin to say there 

   ought to be similar Gideon rights for 

   information questions related to the criminal 

   process.  I raise that because it is an 

   increasing issue. 

                 I want to thank again the public 

   defenders for all the work they do for all of 

   us, and I just want to implore you, the two 

   points I made, the two points I tried to make 

   most strongly, the system has a terribly adverse 

   impact on minorities.  That is wrong.  The 

   sentences are too long. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Mann.  I know you thanked the public 

   defenders.  I think every sentencing judge in 

   the country would thank the public defenders and 
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   the panel attorneys for the work that you do in 

   representing such a large number of the 

   defendants in federal court, and you do it very 

   ably and make sure their constitutional rights 

   are protected and make our jobs easier, and that 

   goes for both the CJA panel of attorneys and 

   defenders so it is appreciated. 

                 I will open it up to questions. 

                 VICE CHAIR CARR:  Mr. Nachmanoff, 

   I spent my career prosecuting in a district like 

   yours that was faithful to the Thornburgh et al 

   trial requirements so we basically charged what 

   was readily provable and most serious as 

   recommended by sentencing guideline 

   calculations. 

                 Putting aside whether or not 

   someone gets charged locally instead of 

   federally, and putting aside [that] one district  

   has a fast-track program and another one doesn't,  

   as we go around the country, we hear about different 

   charging practices in different districts. 

                 On the one hand, we might hear 

   from a defender that yes, they agreed on the 

   filing of an 851, mandatory minimums, "but they 

   give us a short amount of time in which to 
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   decide whether or not to plead, and they make us 

   waive our appellate rights."  And then we ask, 

   "Would you rather have the Department of Justice 

   uniformity?" 

                 "Oh, no, for us, uniformity is 

   uniformly bad." 

                 On the other hand, unless there is 

   some kind of uniform charging policy around the 

   country which results in at least transparent 

   sentencing decisions -- and I think you would 

   agree with that -- how can we even evaluate what 

   is being done around the country?  Because if 

   there is charging policy going on, we can't 

   necessarily see it.  It doesn't get disclosed. 

   We don't know what wasn't charged. 

                 Again, I understand why I would 

   prefer to be a defender in a district where I 

   can avoid some drastic charges, but how can the 

   system even have a hope of some type of 

   uniformity in transparency unless there is some 

   kind of uniform charging decision? 

                 I understand you have uniform 

   charging decisions and still end up with 

   different practices with respect to 5K and 

   things like that. 
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                 How can we evaluate things, and 

   how can things even approach uniformity under 

   this system unless there is some kind of 

   uniformity in charging? 

                 MR. NACHMANOFF:  I think that is 

   an excellent question. 

                 Let me first say that I echo all 

   those who have said before me that we don't 

   support uniformly bad policies and so we don't 

   think a solution is to ratchet up punishment and 

   to charge more mandatory minimums and more 

   enhancements in order to achieve greater 

   sameness. 

                 I guess uniformity and disparity 

   and these terms I think are very malleable and a 

   little bit hard to use in a way that everyone is 

   understanding of it the same way. 

                 We want, I think, what everybody 

   in the system wants, which is fairness.  The 

   Department of Justice certainly wants to be fair 

   and therefore wants to have consistent policies. 

   I think maybe that is a better term than 

   uniformity. 

                 We in the defense bar want 

   fairness and justice for our clients. 
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                 Courts, of course, are all about 

   fairness and trying to achieve appropriate, fair 

   and just sentences. 

                 I think policies that require 

   prosecutors to limit discretion on the part of 

   the judges interfere with fairness, and 

   therefore to the extent the national policies of 

   the Department of Justice tie the hands of 

   judges and prevent them from looking at every 

   case and every individual as a human being, that 

   is something that I can't endorse and don't 

   support. 

                 Now, that doesn't mean that there 

   shouldn't be guidance, national guidance to 

   federal prosecutors about how to wield the 

   enormous power that they have. 

                 You know, it is interesting.  I 

   think one of the problems that we have as we 

   review not only the history of the guidelines in 

   sentencing, but also as we are talking more 

   generally about the history of the charging 

   policies of the Department of Justice, is that a 

   close reading and a rereading of the Ashcroft 

   Memorandum, which I have done, and others in 

   preparation for this event, led me to realize 
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   the Ashcroft Memorandum really has tremendous 

   flexibility if it is read by the U.S. Attorney or 

   the prosecutor to be used in a way in which not 

   seeking the highest penalty in every 

   circumstance is the ultimate goal. 

                 So when I say, and perhaps in the 

   Eastern District of Pennsylvania, Eastern 

   District of Virginia, that there has been a 

   rigid adherence or a faithful adherence to the 

   Ashcroft Memorandum -- you know, it is a certain 

   interpretation of the Ashcroft Memorandum that 

   we have seen, where the negotiating away of 851s 

   or 924(c)s is done in a certain way. 

                 I am not suggesting that [in] the 

   District of Oregon or some other parts of the 

   country they are not following the Ashcroft 

   Memorandum.  They are simply interpreting it in 

   a way that is consistent with their 

   understanding of how to do justice and how to 

   come up with appropriate punishment. 

                 COMMISSIONER WROBLEWSKI:  Should 

   there be a uniform interpretation? 

                 MR. NACHMANOFF:  I think the 

   problem that we, as lawyers, have is we look at 

   words, and words are subject to multiple 
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   interpretations, and then there is a subjective 

   element in the decisions that prosecutors make 

   with regard to how they treat a case; whether it 

   is based on their caseload -- the Ashcroft 

   Memorandum talks about, "Hey, if this is going to 

   take you four months to try it, maybe the guy 

   should get a life sentence." 

                 I am not quite sure what the 

   philosophical underpinning of that is other than 

   convenience.  We know that that is part of fast 

   track.  Fast track is on the board because they 

   couldn't deal [with] all the cases if everybody  

   didn't get some kind of compromise deal. 

                 I am not sure why that is true 

   within the fast track jurisdictions that are on 

   board or where the pressures of convenience or 

   volume mark the case. 

                 This is not a hearing to try and 

   tell the Department of Justice how to formulate 

   its policies.  This is a Commission, and the 

   Commission has its agenda and its job to do. 

                 I think what is important, and the 

   point of our testimony, is to emphasize the fact 

   that as we are looking at how the system 

   operates now, that it is important not to focus 



 264

   too closely on perhaps the greater latitude that 

   judges have now compared to what they had prior 

   to Booker, because there are many other parts of 

   the system that are not controlled by judges 

   that are affecting the fact that sentences are 

   imposed differently. 

                 VICE CHAIR CARR:  But seeking the 

   higher sentences, that is not what I understand 

   the Department to require.  There is a 

   difference between what the Department has 

   required in terms of charging policy versus what 

   an assistant is supposed to seek in terms of a 

   sentence. 

                 If you could do away with 

   mandatory minimums, have uniform charging 

   policies, and an advisory system, then judges 

   would have the flexibility to do what they need 

   to do, and we would be able to see what they are 

   doing and why. 

                 MR. NACHMANOFF:  I don't want to 

   go out on a limb, but that is a very appealing 

   prospect.  The repeal of mandatory minimums and 

   the flexibility the courts have to impose 

   individualized sentences I think would go a long 

   way to achieving greater variance in the system. 
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   Whether the Department of Justice decides to try 

   and rein in the differences amongst its 

   prosecutors is really something the Department 

   of Justice has to decide. 

                 I think in a system like that, 

   without mandatory minimums, and without 

   mandatory guidelines, there would be freedom 

   amongst the various players to achieve just 

   sentences. 

                 COMMISSIONER WROBLEWSKI:  Mr. 

   Nachmanoff, as you probably heard -- and I also 

   want to get the opinions of Mr. Mann and Mr. 

   Bunin on this -- you probably heard the Attorney 

   General has testified about a working group in 

   the department that is looking at charging 

   practices, is looking at the structure of 

   sentencing, is looking at alternatives to 

   incarceration, all of this -- the one thing that 

   I actually found very -- just put myself at ease 

   a little bit -- was the commonality of values 

   that are at the core of what we are doing and I 

   think are at the core of what you are talking 

   about. 

                 So for example -- because we 

   started out the process by looking at what are 
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   the core values we want to have as we go about 

   this process of examination? 

                 We want a sentencing system free 

   of racial and ethnic disparities.  We heard 

   that. 

                 The judicious use of imprisonment, 

   equal justice under law. 

                 I heard from all of you similar 

   people similarly; not every person who commits a 

   crime is exactly the same, but equal justice 

   under law; greater consideration of offender 

   characteristics; sentencing that promotes public 

   safety and is consistent with law enforcement 

   priorities. 

                 So at that level there is great 

   commonality, and I think it is comforting, at 

   least to me, but I do want to ask, because part 

   of the process -- we are examining this for the 

   Commission at its 25 year point, and this new 

   administration at the very beginning of its 

   work -- part of this is what should be the 

   Justice Department policies given the law that 

   we have now which includes mandatory minimums, 

   we have the Ashcroft memo.  I recognize there is 

   criticism of that. 
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                 We have very little in terms of 

   regulation of prosecutorial use of 5K1.1 

   motions. 

                 What do you think should be the 

   right policies regulating or charging in a 5K1.1 

   practice? 

                 MR. NACHMANOFF:  I don't want 

   to -- 

                 ACTING CHAIR HINOJOSA:  Although 

   this is a Sentencing Commission hearing, I will 

   let you have this discussion with him about the 

   Justice Department. 

                 MR. NACHMANOFF:  I appreciate 

   that. 

                 COMMISSIONER WROBLEWSKI:  I think 

   it is at the core of sentencing.  That is what 

   you are telling us.  You are telling us the core 

   of the problem is the Justice Department in 

   sentencing so let's try to solve the problem. 

                 MR. NACHMANOFF:  Let me start by 

   making two points in response to your question 

   and your comment. 

                 First of all, fundamentally, I do 

   appreciate the opportunity, but obviously it is 

   not our job to set the Department of Justice 
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   policy.  You are not suggesting we have that 

   power. 

                 With that caveat, let me make two 

   brief points. 

                 Earlier today you brought up the 

   issue of mandatory minimums and offender 

   characteristics, and I think Judge Woodcock 

   talked about the fact that the court system 

   really fails in many ways to address people who 

   have severe mental illness in appropriate ways. 

                 You made the comment, I think, if 

   I heard it correctly, that, "What about a system 

   in which a mentally ill person is charged with 

   mandatory minimum?"  And now we have more 

   flexibility with regard to Booker for a judge to 

   take those factors into account.  If there is no 

   mandatory minimum, how is that fair? 

                 To bring us back to your question 

   about charging policies and changing them, I 

   think the answer to that is that if a prosecutor 

   sees that someone has committed a crime, maybe 

   even a serious crime that carries a mandatory 

   minimum, but they are laboring under a severe 

   mental illness, well maybe the right charging 

   decision is to charge something that doesn't 
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   have a mandatory minimum so that the court can 

   have the flexibility to impose a sentence that 

   everyone believes is fair and appropriate. 

                 Judge Woodcocks is exactly right. 

   Insanity, there are very few cases in which the 

   defendant can meet the burden of proving 

   insanity, but there are many cases where mental 

   illness plays a significant, a critical role in 

   the decision to commit crime or how the crime is 

   committed, and that is not taking into 

   consideration mandatory minimums policy.  So 

   that is one area the Department of Justice could 

   immediately address that. 

                 Prosecutors should have the 

   ability to tailor the charge and the ultimate 

   result in a way that takes into account those 

   kinds of factors. 

                 Secondly, we were really delighted 

   when the Assistant Attorney General testified 

   before the Senate acknowledging the wonderful 

   work the Commission has done with regard to the 

   crack/powder disparity in advocating for a 

   change that addressed that problem. 

                 Unless I am mistaken, I believe at 

   that sentencing hearing when asked by Senator 
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   Feinstein, he categorically answered that he 

   believed the ratio should be one-to-one. 

                 I realize there is an open 

   question as to whether or not that one-to-one 

   ratio means reducing the crack and powder to an 

   equal level, or somehow raising powder. 

                 I would urge strongly the 

   Department of Justice, the Commission and anyone 

   else listening that we don't need to raise 

   penalties for powder.  I believe the Commission 

   has come out strongly making that point, and my 

   point about incarceration underscores that 

   issue, but nonetheless. 

                 I made a suggestion to our U.S. 

   Attorney, and I understand that he is required 

   to follow Main Justice policy, and they have 

   done so in the Eastern District of Virginia, but 

   one thing the Department of Justice could think 

   about is taking a position now, before Congress 

   acts, as a pilot program -- or perhaps in a 

   region, maybe in the region where we have the 

   number one practice for crack cases in the 

   country, Eastern District of Virginia -- to make 

   a charging decision in order to correct this 

   disparity, this over-incarceration we see now 
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   with regard to crack cases.  The Department of 

   Justice has the power to do that. 

                 I know [Lanny Breuer] and I know Main 

   Justice came out saying until Congress acts, we 

   must adhere to existing law.  Of course, we all 

   must adhere to existing law: defense attorneys, 

   prosecutors, judges. 

                 There is no law that requires the 

   Department of Justice to charge people with 

   mandatory minimums of five years for five grams of 

   crack, ten years for 50 grams of crack. 

                 They could charge based on powder 

   and give judges freedom to impose a sentence 

   based on a one-to-one ratio, or some ratio. 

                 In the Eastern District of 

   Virginia, and I believe in many parts of the 

   country, I believe, the mandatory minimums are 

   still being charged.  That injustice is being 

   perpetuated right now, and it [is injustice], 

   over and over again, and that could be fixed. 

                 Now, it doesn't require anything 

   other than a change to the Ashcroft Memorandum, 

   and perhaps that is something to be considered. 

                 MR. BUNIN:  I am all for reviewing 

   your policies and changing them, but I think the 
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   real check on prosecutors is to give power back 

   to the court.  When you do that, you get rid of 

   the mandatory minimums and let the judges use 

   their discretion. 

                 That is the only way you can get 

   rid of them.  You can have as enlightened 

   policies as you want, you are still not going to 

   be able to control every office in this country. 

                 I am not saying disparity among 

   prosecutors is a bad thing.  Those examples I 

   gave, except maybe the one about the cooperation 

   agreement, those are facts, and you can't force 

   uniformity on a system that already has 

   disparity built in.  That is all I am saying. 

                 I think the real change has to be 

   give power back to judges, but I am all for 

   enlightened policies at DOJ. 

                 MR. MANN:  The mandatory minimums 

   and the things like mandatory minimums, the 

   851s, things like that, I don't see why we can't 

   get rid of them and give power back to the 

   judges, and the judge can sentence for a long 

   period of time if the case requires. 

                 COMMISSIONER HOWELL:  I just have 

   one question, Mr. Nachmanoff.  You, in your 
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   written statement -- I read all 27, or a lot of 

   pages of it -- you urged the Commission to give 

   fuller explanations for its amendments and 

   policy statements, and I have to agree with you, 

   and we could and should do a better job of that. 

                 But one of the comments that you 

   make in your written statement that I wanted to 

   explore a little bit, which this sort of puzzled 

   me, about the whole defender empirical analysis 

   argument, where you say a part of the reason 

   that the Commission should give better 

   explanations and talk about specifically saying 

   whether or not the guidelines should be based 

   only on congressional record or on mandatory 

   minimum statute, the reason you say the 

   Commission should make that explicit is because 

   this would improve the ability of judges to 

   decide on a reasoned basis whether or not to 

   follow the guideline in a particular case, and 

   to explain their sentences, and it would give 

   the courts of appeal a rationale for reviewing 

   the reasonableness of the sentence. 

                 What I understand from that 

   comment is -- correct me if I am wrong -- if 

   there is a guideline or amendment to a guideline 
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   that is based in direct response to a 

   congressional directive, for example, that in 

   some ways that should be given less weight than 

   other guidelines.  Am I understanding that 

   correctly? 

                 MR. NACHMANOFF:  Well, if I 

   understand your question, we believe that the 

   more explanation there is, the better off 

   everyone is, the better off defendants are for 

   understanding what is happening to them, the 

   better off the lawyers are for understanding 

   what has failed or succeeded in their arguments, 

   and the better off the appeals court is if there 

   should be an appeal. 

                 Judge Tjoflat, I believe, having 

   read the transcript from the Atlanta hearings, 

   he made a similar point, which is that the 

   appellate courts would like to see greater 

   information from the Commission about how the 

   Commission came up with the particular numbers 

   they have come up with, and to the extent the 

   Commission can provide information about why a 

   particular guideline is tied to the purposes of 

   sentencing and how it was arrived at, and if 

   empirical evidence, basis, was used for it, like 
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   the Commission has done with regard to graft or 

   with regard to recidivism, the 15 years review, 

   then the appeals court is going to be in a 

   better position to evaluate the judge's decision 

   to impose the sentence, whether it falls inside 

   the guideline or above it or below it. 

                 COMMISSIONER HOWELL:  But if there 

   is a guideline that says that for a particular 

   act there is an increase, because that is in 

   direct response to congressional directive, so 

   Congress is particularly -- its own policy 

   judgment about what the appropriate sentence is, 

   and we have incorporated that directly into the 

   guideline as we are required by law to do, to my 

   mind, that directive in some way should be given 

   almost more weight than any other policy 

   statement, because Congress, who embodied that, 

   has the power to direct sentencing; has 

   specifically said so. 

                 I take it from your position that 

   you sort of view it in reverse, and I want to 

   make sure I understood what your point was about 

   explaining whether or not a directive was the 

   prompt for a guideline or an SOC. 

                 MR. NACHMANOFF:  Let me answer 
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   that in two ways if I can.  One is that, of 

   course, the variance argument was made and 

   accepted by many people in Kimbrough, where 

   Congress decided what the penalty should be for 

   crack, and who are we to disagree, and of course 

   the disagreement was projected that instead, the 

   Commission, like in Neal, was free to determine 

   exactly what the punishment should be. 

                 Mandatory minimums don't tell the 

   Commission anything other than what the floor 

   and ceiling is, and the Commission has an 

   independent obligation to determine how the 

   guidelines should operate. 

                 I know I had a second point, but 

   now I have lost my train of thought. 

                 COMMISSIONER HOWELL:  If you think 

   of it, you can tell me. 

                 ACTING CHAIR HINOJOSA:  I have a 

   question, and then Commissioner Friedrich can 

   have the last question. 

                 Just listening to all three of you 

   talk about doing away with mandatory minimums, 

   and guidelines should be advisory and no 

   mandatory guidelines, and give the power back to 

   the judges, you heard Judge Kavanaugh this 
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   morning mention where that leads us is judges, 

   although we all sort of follow the law, would be 

   left in a situation where our own personal 

   opinions with regard to certain crimes -- and I 

   have to tell you that in the five years, 

   four-and-a-half years I did sentencing without 

   the guidelines -- that factored into a lot of 

   our sentencings, how we viewed drug trafficking 

   as to how harmful that was to society, and some 

   of us had different views than others. 

                 Do you all have any concern that 

   this will affect individual defendants and 

   society if there is nothing that provides some 

   kind of guidance here that puts you within a 

   certain -- and you are left totally to your own 

   personal viewpoint? 

                 Because if there is no law or 

   nothing, then you are left with this is a 

   personal decision that I have to make, and it is 

   a tough personal decision that I have to make, 

   and then you bring in all of your personal 

   viewpoints into what is going on here. 

                 How do we deal with that? 

                 You heard his suggestion.  Do you 

   have a suggestion as to how we deal with that? 
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                 MR. BUNIN:  I don't think there is 

   any way we are going back to where it was before 

   the guideline[s].  We have judges basically raised 

   on the guidelines.  They look to them, they see 

   them as guidance. 

                 Judges, typically, if you give 

   them an explanation as to why this is 

   appropriate, they will follow it.  They are not 

   looking for a way to avoid these guidelines, 

   whether you call them advisory or not.  They 

   take them into account; they are required to 

   take them into account. 

                 I listened to Judge Kavanaugh this 

   morning and I was thinking I can see he is very 

   sincere about that, but I noticed he didn't give 

   an example of -- 

                 ACTING CHAIR HINOJOSA:  Should we 

   be concerned at all that in one circuit we can 

   have a 9 percent departure variance rate, in 

   another you can have a 30 percent departure 

   variance rate, and it does matter whether you 

   get charged in a certain part of Texas versus 

   another part of Texas; that this would be a 

   certain part of the country versus another part 

   of the country with regard to the same crime, 
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   same amount of drugs, and that it does matter 

   where you get caught, and whether prosecutors 

   will then try to bring it in in a certain place, 

   as you say used to happen in Texas?  It is a big 

   state, and people look at things differently 

   both from county to county and federal to state. 

                 MR. BUNIN:  Those disparities are 

   not one[s] you can fix. 

                 Imposing a uniform mandatory 

   system on top of that does not fix that.  Those 

   are inherent, and those are created by 

   prosecutorial decisions, regional culture, 

   whatever, and we have to leave room for judges 

   to take those things into account and be fair to 

   all defendants, and that is all we are asking 

   for, and that is why I am not worried, because I 

   think judges will do that. 

                 ACTING CHAIR HINOJOSA:  Even 

   though some defendants will be treated 

   differently wherever they may be caught? 

                 MR. BUNIN:  The issue is fairness, 

   not uniformity.  I don't think there is anything 

   in the Sentencing Reform Act that uses the term 

   "uniformity."  What we are trying to get is 

   justice for everybody.  It may be a little 
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   different -- 

                 ACTING CHAIR HINOJOSA:  I guess 

   the term is "unwarranted disparity." 

                 MR. BUNIN:  Unwarranted disparity, 

   yes.  We are trying to avoid that, and I agree 

   that is not what we want, but you have to leave 

   room so that individual judges, you can trust 

   them to do that.  I don't think it is wrong. 

                 COMMISSIONER FRIEDRICH:  Mr. 

   Nachmanoff, you made the point in your written 

   testimony as well as your oral testimony that 

   over time and, in your view, substantive review 

   is a lot more meaningful.  That is really not 

   what we are seeing or what we are hearing.  What 

   we are seeing and what we are hearing is that 

   substantive review, there is very little teeth, 

   no meaningful review.  What we are seeing is 

   that decisions are affirmed no matter how high 

   or how low they are, and judges can disagree. 

                 As a result of Kimbrough, 

   sentences are being affirmed based on policy 

   disagreements as well as judges' fairness to the 

   guidelines based on the individual circumstances 

   of a case. 

                 I am just interested in your 
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   perspective on why it is that you see over time 

   the level of substance of review will become 

   more meaningful?  I just don't see it. 

                 MR. NACHMANOFF:  Let me answer 

   that and then come back to my second point that 

   I remembered. 

                 Substantive, reasonableness, of 

   course, is something that we live with as a 

   result of the Supreme Court.  It is 

   constitutionally required, and what the Supreme 

   Court did in addressing the Sixth Amendment 

   issues that were created by the mandatory 

   guideline system was exercise those provisions 

   that required judges to impose sentence under 

   3553(b), and to exercise the de novo review by 

   the appellate courts. 

                 The constitutional solution was to 

   keep an appellate process, but to fundamentally 

   change that appellate process. 

                 I don't think the question to be 

   asked, really, is how can the appellate process 

   become more like it was before, or how can it 

   have more teeth? 

                 The Supreme Court has made clear 

   that in setting standard that it is the district 
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   courts that are in the best position to 

   determine sentences; that they must follow the 

   procedural requirements that are set out in the 

   Supreme Court cases, and they must correctly 

   calculate the guidelines, and I think we are 

   seeing the courts are doing a good job of 

   following that mandate; that the appellate 

   courts are carefully making sure the judges are 

   adequately explaining the reasons for their 

   sentences. 

                 There has been some case law 

   developed, and I cite one case from the Ninth 

   Circuit in which a case was reversed for being 

   substantively unreasonable, despite the fact 

   that it was in the guideline range, and I think 

   that reflects that the circuit courts are taking 

   that responsibility seriously. 

                 Let me just finish by coming back 

   to the point that I had forgotten briefly, which 

   is to the extent Congress gives directions to 

   the Commission to say "ratchet up the penalty," 

   it is important that the Commission explain that 

   and provide that so that the appeals courts can 

   see whether or not there is any rational reason 

   for it other than simply what Congress decided. 
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                 We know, sadly, that with regard 

   to crack, the way the penalties were decided was 

   by a bidding war after the death of Len Bias; 

   that there had to be grossly higher penalties 

   for crack than powder based on a number of 

   things that now have been debunked. 

                 It wasn't based on empirical 

   evidence, it wasn't based on any notion that 

   people who sold crack should go to jail for ten 

   or 20 years.  It was based on raw politics 

   of the worst kind.  Perhaps with the best of 

   intentions, but the result was disastrous. 

                 When Congress says "increase the 

   penalty" and doesn't explain why, it is 

   important that the Commission make that clear so 

   that the appellate courts can see, and the 

   district courts can see, that there is a good 

   reason for it, or there is no reason at all, and 

   then they can choose whether or not that is 

   something that they want to follow or not 

   follow. 

                 Congress always has the power to 

   keep judges from giving a particular sentence. 

   They can just create mandatory minimum.  We 

   don't want them too. 
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                 In fact, we want the Commission to 

   send out a report asking the mandatory minimums 

   be revealed for all the reasons we said. 

                 But this process, I think, helps 

   create more transparency about why we are 

   sending people to jail when they are being sent 

   to jail. 

                 COMMISSIONER HOWELL:  If Congress 

   sees that when the guidance -- that courts are 

   accepting the communication to disregard 

   guidelines, because they are based on personal 

   directive, don't you think that their reaction 

   is going to be, "Well, if this is the only way we 

   can have them pay attention to our policy 

   decision, to get rid of mandatory minimums, they 

   are going to pay attention to that?" 

                 MR. NACHMANOFF:  I think that we 

   should do, all of us, as advocates in court, as 

   judges on the bench and the Commission doing its 

   job, is try and achieve fairness and justice, 

   and one of the ways the Commission can do it is 

   to exercise its independent, neutral, apolitical 

   views on how punishment should be imposed, on 

   how sentences should be imposed. 

                 If Congress wants to take that 
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   advice, then we will end up with a better 

   system.  If Congress reacts by saying, "Judges 

   are ignoring us" or "The Commission is, you 

   know, off its rocker for suggesting that 

   penalties are too high," well, you know, I 

   suppose that could happen, but I think we should 

   all have the courage to be willing to say what 

   we think is right and what we think is fair. 

                 If we see that there are 

   punishments that are too high and they have been 

   too high for too long, those of us who do these 

   cases should be willing to say it out loud and 

   ask Congress to repeal mandatory minimums. 

                 ACTING CHAIR HINOJOSA:  Thank you 

   all.  We will take a short break. 

                 (A recess was taken.) 

                 ACTING CHAIR HINOJOSA:  Next we 

   have a “View from the Executive Branch.” 

                 We have Mr. Dana J. Boente, who 

   was named Acting United States Attorney in 

   October 2008, and then the Interim U.S. Attorney 

   in June of this year for the Eastern District of 

   Virginia.  Before serving as the U.S. Attorney, 

   Mr. Boente prosecuted fraud cases as an AUSA and 

   was selected as the first assistant U.S. attorney 
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   in June of 2007.  He has previously served as 

   the principal deputy assistant attorney general 

   and as a trial attorney for the U.S. Department of 

   Justice's Tax Division.  He is a graduate of the 

   St. Louis University School of Law, and did 

   clerk for a district judge prior to entering his 

   practice as a federal district judge. 

                 Mr. Benton Campbell was named 

   Interim U.S. Attorney for the Eastern District of 

   New York in October of 2007.  Prior to that he 

   served on detail to the Department of Justice as 

   acting counselor to the assistant attorney 

   general of the Criminal Division.  He also 

   served as an acting deputy assistant attorney 

   general, and then as the acting chief of staff 

   and principal deputy assistant attorney general 

   for the Criminal Division, and he has also 

   served as an ex officio member of the U.S. 

   Sentencing Commission from October 2006 to June 

   of 2007.  He received his bachelors degree from 

   Yale and his law degree from the University of 

   Chicago. 

                 Which one of you is going to go 

   first? 
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                 MR. CAMBELL:  Good afternoon, 

   Chairman Hinojosa, Vice Chairmen Sessions, 

   Castillo and Carr, Commissioners Howell and 

   Friedrich, and Commissioner Wroblewski.  It is a 

   pleasure to be with you all again, and it is a 

   pleasure to be back before the Commission.  I 

   had the honor to work with all of you except 

   Vice Chairman Carr back in 2006, 2007. 

                 I have the distinct pleasure of 

   saying that was a very rewarding experience, and 

   talking an awful lot about the sentencing 

   process.  It gave me a very profound respect for 

   the process; the commitment [and] professionalism [] 

   with which the Commission and its staff approach 

   their important tasks. 

                 Their approach is methodical, and 

   it is a highly detailed process that takes you 

   through the guidelines.  In policy statement 

   there is a lot of empirical research that goes 

   into that, a lot of policy discussions. 

                 I remember in many of our 

   discussions about a number of issues, the 

   rapport and great sense of how the Commission 

   approaches a problem. 

                 As you know, this is a time of 
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   significant change in the sentencing arena, and 

   my experience has given me a profound sense of 

   the importance the Sentencing Commission has 

   contributed. 

                 I am very appreciative of the 

   opportunity to come talk to you about this 25th 

   anniversary year of the Sentencing Reform Act, 

   and then you had Booker. 

                 Before I get into that, I thought 

   I would give you a little quick tour of the 

   Eastern District of New York.  For some of you, 

   like Commissioner Howell, who actually served in 

   our office, it will be familiar territory.  For 

   some of you it will be a little bit of an 

   opportunity to take you to the outer boroughs on 

   the other side of the Brooklyn Bridge.  You are 

   welcome to come view it at any time. 

                 The Eastern District of New York 

   covers the counties of Kings County, Queens and 

   Richmond County, which are three of the five 

   boroughs of New York; Brooklyn, Queens and 

   Staten Island.  We also cover all of Long 

   Island, Nassau and Suffolk County.  That is home 

   to 8 million people.  We are the fifth most 

   populous district in the country. 
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                 Brooklyn, as you can well imagine, 

   is incredibly diverse, and the Eastern District 

   is incredibly diverse, both geographically and 

   in terms of its population.  If you take a walk 

   down almost any street in Brooklyn or Queens on 

   any given day, you will hear several different 

   languages being spoken and have the chance to 

   sample the food and culture of many different 

   nations.  You will have an opportunity to meet 

   people from any part of the world.  It is really 

   an incredibly diverse population. 

                 As a side line, my own experience 

   in the office -- I have been with the office for 

   15 years -- my first three trials, only one of 

   them was in English, and the others were in a 

   variety of languages. 

                 In fact, we have such a diverse 

   practice that we are at the point where if we 

   are doing Spanish language, we are well equipped 

   to deal with translating that.  It is a fabulous 

   place to work and live. 

                 Let me tell you a little bit about 

   some of the issues we confront in our district. 

   Of course, it is no surprise, terrorism is the 

   top priority in our department and has been for 
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   some time.  It has been in our district for over 

   30 years. 

                 Unfortunately, New York is 

   becoming very accustomed to dealing with and 

   familiar with the specter of terrorism. 

                 In that area, we have a couple of 

   cases that highlight the examples of some of the 

   cases we do in our office.  We recently secured 

   the conviction of eight leaders of the 

   Liberation Tigers of Tamil, a foreign terrorist 

   organization from Sri Lanka, which recently 

   resolved.  We secured eight defendants in two 

   separate cases for, among other things, 

   conspiring to purchase SA 18 surface-to-air 

   missiles, and for both fundraising activities 

   and for contracting to purchase significant 

   quantities of firearms and explosives.  We also 

   prosecuted and convicted two defendants for 

   conspiring to place explosives at the 34th 

   Street subway station. 

                 Also, given the geographic 

   proximity we have to Wall Street, we share with 

   our colleagues in the Southern District of New 

   York corporate securities cases, and these cases 

   are very complicated.  They involve hundreds of 
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   millions, if not billions, of dollars in losses 

   and thousands of victims and investors.  Our 

   work in this area has been particularly acute 

   given the recent economic downturn.  We have 

   ongoing investigations and prosecutions in a 

   wide variety of areas such as Ponzi schemes and 

   securities fraud. 

                 We also have a Mortgage Fraud Task 

   Force.  We created this about a year-and-a-half 

   ago, and we work very closely with a number of 

   state and local partners.  The statistics bear 

   this out, that this is not only a problem in our 

   district, it is a burden, it is a significant 

   expanded problem nationwide. 

                 We have developed a number of 

   investigations in that area to deal with things 

   like both financial institutions involved in 

   mortgage fraud activities as well as fraud in 

   the secondary market as well as vertically 

   integrated mortgage fraud conspiracies. 

                 Organized crime force is a top 

   priority in our district.  We saw the 

   prosecution and conviction of John Gotti.  We 

   have prosecuted dozens of leaders and members of 

   organized crime from all five families in the 
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   Eastern District of New York. 

                 It is safe to say even though 

   there are many folks that take the view 

   organized crime is a shell of former self, in 

   New York City it is alive and well, and there 

   are a lot of activities they do in this city. 

                 Another critically important 

   component of our office's activity is gangs. 

   This is an important component of our district, 

   because it is state enforcement also.  In many 

   ways the state is not particularly well-equipped 

   to deal with the sophisticated gangs so we have 

   stepped into that void.  It was created by my 

   predecessor, Zach Carter, 15 years ago, even 

   before I came into the office, to address this 

   problem in our district. 

                 Let me give you a couple of 

   examples of cases we have worked on in this 

   area.  It focused on, among other things, very, 

   very sophisticated gangs that operate 

   nationwide:  MS-13, the Bloods, the Latin Kings. 

   Some of them also involve distribution of crack 

   cocaine, which is a popular retail narcotic that 

   is sold in the Eastern District of New York as 

   well as the Southern District of New York. 
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                 There is a case we did in the 

   Gowanus Housing Projects, which is located in 

   Brooklyn between Park Slope and Brooklyn 

   Heights. 

                 This was a two-phase operation. 

   The first phase was mainly narcotics 

   distribution activities, persons who were 

   distributing crack cocaine, and then we 

   prosecuted multiple individuals.  Several 

   individuals agreed to cooperate, and when they 

   did it they made clear the gang has been 

   operating in this area for some time, almost a 

   decade, and had distributed multiple kilogram 

   quantities of crack cocaine (inaudible) to get 

   into the historical information which allows us 

   then to bring more sophisticated prosecution 

   against the individuals who participated in 

   these crimes. 

                 The Gowanus Housing Projects for a 

   period of time, from 1992 to 2003, saw a total 

   of 38 murders and 46 fatal shootings.  In the 18 

   months after the take-down, there were only two 

   shootings and no homicides, which was the 

   longest stretch in that project's history 

   without a murder. 
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                 We did a similar investigation and 

   yielded a similar result in the Wyckoff Houses. 

   From January 2000 to our take-down in 

   March 2006, in that one block area of Wyckoff 

   Houses there were six murders and eight 

   shootings.  In the three years since the 

   take-down, we only had three non-fatal shootings 

   and one murder. 

                 Anecdotally, the sentencing judge 

   lived in the housing project for some time, and 

   she said much of the time while she lived there, 

   she would hear shots fired every night, and 

   there was a playground right outside her 

   apartment. 

                 Since the take-down, she has heard 

   no shots fired. 

                 That gives you a little flavor of 

   some of the neighborhood impact of some of our 

   enforcement activity. 

                 Some of our other priorities, our 

   office prosecutes public corruption, civil 

   rights violations cases, and wholesale narcotics 

   trafficking and distribution. 

                 Corruption is a priority for us 

   along with the FBI, and then we also do a fair 
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   amount of narcotics work.  Narcotics is 

   importation and distribution, and there is 

   shipments of different types of narcotics. 

                 Interestingly, narcotics 

   prosecution in our district is for heroin, 

   cocaine and crack cocaine.  We have not seen a 

   lot of methamphetamine, almost no methamphetamine  

   in our district, which is somewhat 

   unusual, because that has been a problem 

   nationwide. 

                 This was background.  We turn now 

   to the issue of sentencing and the impact of the 

   Supreme Court's decisions in Booker, Gall and 

   Kimbrough. 

                 Please note I focus my testimony 

   exclusively on the Eastern District of New York 

   so what I say may not be representative of the 

   Department as a whole or nation as a whole. 

                 I think as I indicated in my 

   written testimony, it is probably no surprise to 

   any of you that prosecutors in our office like 

   guidelines, although you may be surprised as to 

   why they like the guidelines.  The reason is 

   not, as is commonly ascribed, because our 

   prosecutors reflexively believe that the 
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   guidelines result in lengthy sentences.  Rather, 

   it is because the guidelines provide a 

   significant degree of predictability and 

   certainty. 

                 A common vocabulary and a common 

   set of procedures that everyone involved 

   understands, that has in my experience elevated 

   the discussion so at sentencing so that all 

   parties involved are aware walking into the 

   courtroom what the possible outcome may be.  In 

   some way it also sets the expectations for the 

   government and defense counsel and defendants, 

   and promotes an understanding of the 

   transparency to the process, so at the end of 

   the day the parties are more accepting of the 

   end result.  That is not to say that everybody 

   walks out the door happy, but it is anticipated 

   you do have a sense of how the procedure should 

   work and understand what are the issues that are 

   going to be addressed at sentencing. 

                 It has also made very clear the 

   value of cooperation for reasons that I 

   highlighted a few minutes ago.  Cooperation is 

   something we use in these corporate cases and 

   the organized crime and gang context, as well as 
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   cooperation is very important in white collar 

   context, because it is essential in those cases 

   to show the defendants the rewards of 

   cooperation. 

                 Now under the current post-Booker 

   environment, cooperation is not as clear as it 

   was before, given the fact there are a number of 

   issues, a number of methods that are available 

   for defense counsel to use prior to sentencing. 

   That is not to say cooperation is not something 

   that is valued.  It is. Cooperation is something 

   sought out by both the government and by the 

   defense.  It is used as a valuable aspect of the 

   sentencing discussion, but guidelines certainly 

   give a certain clarity. 

                 In many ways within our district, 

   Booker only accelerated trends that were 

   preexisting, and our district has had among the 

   lowest percentage of guidelines within -- 

   sentences within the calculated guidelines 

   range. 

                 Historically it ranged from 1995 

   until Booker was decided, with the exception of 

   1996, which for some reason is a little bit of 

   an outlier -- and I don't know exactly why -- 
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   our compliance ranged between 43 and 45 percent 

   which is well below the national average. 

                 Since Booker it is trending 

   downward further, 41.6 percent in fiscal year 

   2007, 38.6 percent in fiscal year 2008, and for 

   the first half of this year, about 34 percent. 

                 Similarly, as you would expect, 

   our variance departure rate has been relatively 

   higher.  From '95 through Booker, it is about 

   anywhere from 20 to 30 percent.  Since Booker it 

   has climbed from about 30 percent in 2007 to 

   about 32.1 percent this year. 

                 At sentencing, one of our judges 

   said -- a little bit of a sense of tongue in 

   cheek -- the rest of the country is starting to 

   catch up to New York, where variance and 

   guidelines has been relatively modest. 

                 There are a couple of 

   non-statistical anecdotal observations that I 

   have.  We haven't done any statistical analysis, 

   so this analysis doesn't necessarily bear out, 

   but there are two things that I would note in 

   that regard.  Our sense is that the size of 

   variances is increasing.  When you think about 

   it, that probably makes sense because the 
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   Congress has told the Supreme Court to put more 

   issues in front of the district court judges in 

   terms of making a decision, but it is our sense 

   that the size of variances is beginning to 

   increase. 

                 Additionally, we also have a sense 

   that there are differences between judges in our 

   courthouse, and remembering it is the 25th year 

   of the Sentencing Reform Act, part of the 

   objective of that Act was to eliminate 

   unwarranted disparities between defendants 

   sentenced in the same courthouse. 

                 The greatest area of change has 

   been in the procedural aspect of sentencing. 

   Sentencing today looks much different than 

   before we had Booker.  They are much more 

   robust.  The parties have a wider variety of 

   range starting with the guidelines calculations: 

   enhancement, reductions, role in the events, 

   loss calculation, departures, variances, and 

   then on into the 3553(a) factors; and now after 

   Kimbrough, the Second Circuit, further questions 

   about policy disagreements the court may have 

   with the guidelines and how they were framed. 

                 I think that also it indicates 
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   that the sentencing discussion and the 

   sentencing debate, as I said, is more robust. 

   In many ways more arguments are being presented 

   to the district court, more fact finding is 

   going on.  Prosecutors have a much higher 

   incentive and do spend a great deal of time 

   doing more of an investigation of the facts of 

   the case, of the background of the defendants, 

   and are becoming more familiar with those issues 

   than they did before. 

                 Previously, say in 1998, '99, when 

   I was doing a lot of sentencings myself, those 

   procedures were relatively formulaic.  That is 

   not the case now. 

                 In addition, I also get the sense 

   that the victim's roles are increasing, 

   particularly in white collar cases.  I think 

   this is due to a variety of factors.  One of the 

   reasons is the prosecutors are seeking out 

   victims more often to come in and testify at 

   sentencing, but I also say there are other 

   factors that are external to that. 

                 Number one is there is increasing 

   representation [on] the victim’s part.  Now more 

   victims are represented by an elaborate set of 
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   attorneys who are specialists in this area. 

                 Second, we are also dealing with 

   victims that are often financial institutions. 

   They are represented by very sophisticated 

   counsel in their own right. 

                 We are also seeing some changes in 

   the law; for example, passage of the Crime 

   Victims' Rights Act, which have made those 

   changes become much more prevalent in sentencing 

   proceedings; in fact, in all aspects of the 

   criminal prosecution. 

                 I want to touch for a second on 

   charging disparity in Queens.  In this area I 

   want to say there have not been substantial 

   changes in our policy.  It has always been our 

   practice to charge defenses that match with the 

   conduct of the defendant based on the law and 

   facts so we have not done anything, for example 

   increasing the minimums that we charge.  Our 

   charging policies look pretty much like they did 

   before. 

                 The greatest change, I think, 

   aside from the procedural aspects, would be in 

   the area of appellate litigation.  I think you 

   had a lot of testimony already today so I won't 
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   belabor this point.  Abuse of discretion 

   standard, standard of review now, has really 

   changed the appellate dynamic.  Appellate courts 

   used to play a much more elaborate role in 

   reviewing district court sentences under the 

   rubric of guidance was mandatory.  That is not 

   the case now. 

                 The standard of review is much 

   more deferential, and the amount of appellate 

   review in this area is not what it was before. 

                 I did want to talk about Cavera 

   for a second, because it highlights an 

   interesting issue that came out of our district. 

                 The issue that Cavera highlighted, 

   which was a rare en banc opinion by the Second 

   Circuit -- the Second Circuit rarely grants en 

   banc review, but in this case it did because the 

   law shifted when the case came up on appeal, and 

   then immediately afterwards the Supreme Court 

   decided Kimbrough. 

                 The issue presented by Cavera is 

   whether or not the policy disagreement with the 

   guidelines was an appropriate basis for 

   departure.  In this case an appropriate 

   departure wasn't one the government sought, and 
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   the court -- the case involved Mr. Cavera, a 

   septuagenarian army veteran, who conspired to 

   sell 16 handguns.  Unfortunately, the 

   co-conspirator sold those handguns to an 

   undercover officer, and Mr. Cavera was 

   convicted. 

                 He was facing a guidelines 

   sentence of 12 to 18 months.  The district court 

   upped it to 24 months, and it did so mainly 

   because it had a policy disagreement with the 

   way the guidelines treated firearms, 

   particularly in urban areas. 

                 On the first go-round on the 

   appeal of the sentence, the government actually 

   agreed that the departure was inappropriate and 

   unreasonable because it was a policy 

   disagreement. 

                 The Second Circuit reversed the 

   case on the first go-round, reversed the 

   sentence and sent it back. 

                 Then the Supreme Court decided 

   Kimbrough, and the Second Circuit granted en 

   banc. 

                 In the interim, the court, upon 

   review, shifted its position based upon 
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   Kimbrough, and indicated that policy 

   disagreements under guidelines were an 

   appropriate basis for departure. 

                 On review in the en banc opinion, 

   Second Circuit agreed.  The case was affirmed 

   and sentence was affirmed. 

                 Cavera serves as a guidepost for 

   sentencing practices in our circuit.  The 

   district courts are now given much more 

   deference in crafting the appropriate sentence, 

   provided, of course, that they adhere to the 

   procedural requirements as laid out by the 

   Supreme Court and the Second Circuit. 

                 Those sentence can be based not 

   only on the particularized facts pertaining to 

   the individual defendant, such as background or 

   criminal history, but also on the broader 

   concepts such as general deterrence or policy 

   disagreements with the guidelines.  District 

   courts are required to state their reasons and 

   to support their positions with facts and 

   analysis.  But as long as they do, chances are 

   very high that their decisions will be affirmed 

   on review. 

                 As I said, there is little doubt 
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   that these are interesting times in the 

   sentencing arena.  The last few years have seen 

   many changes, and I suspect that we have not 

   seen the last of those evolutions. 

                 In the Eastern District of New 

   York, we continue to successfully prosecute 

   hundreds of cases involving over a thousand 

   defendants per year in virtually every area of 

   federal criminal law.  Many of those cases are 

   among the most sophisticated criminal case 

   prosecutions in the country, involving extremely 

   serious defendants who have committed egregious 

   crimes. 

                 In cases involving the most 

   violent repeat offenders, we are obtaining 

   lengthy sentences.  But no matter what 

   sentencing structure is in place, we remain 

   committed to serving the citizens of the Eastern 

   District of New York by prosecuting the most 

   significant federal offenders in a wide spectrum 

   of areas, many of which I have outlined: 

   counter-terrorism, corporate and securities 

   fraud, mortgage fraud, violent crime, 

   racketeering, homicide, organized crime, gangs, 

   civil rights, public corruption. 
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                 In doing so, we will continue to 

   turn to the guidelines to frame the sentencing 

   debate, and we are deeply appreciative of the 

   work that the Commission and its staff continues 

   to do in this important area. 

                 To that end, we look forward to 

   the Commission's continuing efforts to provide 

   the statistical research and history that 

   underlies the sentencing discussion, and, in 

   particular, the policy analysis and data that 

   support its advised guidelines ranges.  Such 

   analysis is an effective tool to persuade the 

   courts that they should heed the advice that the 

   guidelines provide. 

                 Thank you for the opportunity to 

   testify today. 

                 I am happy to answer any questions 

   you may have. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Campbell. 

                 Mr. Boente? 

                 MR. BOENTE:  Thank you, 

   Mr. Chairman, distinguished Commissioners. 

   Thank you for inviting me here today to speak 

   with you about Booker and its effect on our 
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   district. 

                 As many of you know, the District 

   of Virginia was one of the original thirteen 

   judicial districts created by the Judiciary Act 

   of 1789.  In 1871, Virginia was divided into two 

   districts.  The Eastern District has four 

   offices:  Alexandria, Newport News, Norfolk and 

   Richmond. 

                 As I was listening to Mr. Bunin, 

   he talked about his personal background and how 

   it affects what he has observed in sentencing, 

   and I am going to tell you a little bit about 

   mine and what I thought, anecdotally. 

                 I have tried cases in ten 

   different districts, and taken pleas and had 

   sentencings in another five so that is 15 

   separate districts. 

                 Unlike my friend Michael 

   Nachmanoff, I, unfortunately, am old enough to 

   have practiced law in the pre-guideline days. 

                 I believe that sometimes some 

   forget that there was a reason for the creation 

   of the guidelines, and that is disparate 

   sentences.  There is no reason to believe human 

   nature has changed since that time. 
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                 By these comments I don't mean to 

   impugn the integrity of any judges.  We have two 

   judges here.  I was a law clerk.  I have seen 

   the sentencing process.  It is the most 

   difficult thing that judges do, and they all 

   work on it with intensity, from what I have 

   seen, but there is a fact that most ignore, or 

   maybe are unwilling to state, and that is for a 

   huge portion of the judiciary -- again, we could 

   anecdotally talk about what that percentage is; 

   75, 80, 85 percent.  The guidelines may not be 

   necessary, but there is also a statistically 

   relevant portion that need guidelines with more 

   teeth, and every prosecutor and every defense 

   attorney knows that; that occasionally on the 

   draw, you know that you have on one side or the 

   other an uphill battle. 

                 According to your statistics, we 

   are one of the busiest districts in the Eastern 

   District of Virginia, with more than 2,000 

   cases.  We double the next busiest docket in our 

   circuit.  We also are more than twice as likely 

   to go to trial.  Drug cases make up one-third of 

   our docket, followed by violent crime, white 

   collar, and an increasing number of immigration 
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   cases. 

                 I might note that last week we had 

   five trials proceeding at the same time. 

                 Prior to Booker, 93 percent of our 

   sentences were within the guideline range. 

   Following Booker, that has dropped to 

   approximately 77 percent, and we remain in that 

   area. 

                 I should note that one reason for 

   our higher percentage may be the fact that we 

   very rarely have 5Ks, and that is mandated by 

   the courts, who want to move things along so we 

   almost use a -- engage in cooperation using Rule 

   35. 

                 As with every district, although 

   we do have a high percentage of sentencing 

   within the guidelines, we have exceptions, and I 

   believe that those exceptions are sometimes 

   masked by the statistics, because the majority 

   of the courts do follow the guidelines. 

                 The inconsistencies on both sides 

   posed by these variances, above or below, can be 

   viewed as unfair to the majority of defendants 

   who are sentenced within the advisory 

   guidelines.  While we fully appreciate the need 
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   for variances to meet unique circumstances, 

   Congress sought to create the guidelines so that 

   the least culpable would fit within a certain 

   range. 

                 As I noted, our largest caseload 

   is drug trafficking.  We have had a relatively 

   large number of below variances in the months 

   after Booker, but since then it has remained at 

   or near the national level. 

                 Our district, as you know, also 

   has a very large number of crack cocaine cases. 

   In fiscal 2008, nearly 54 percent of our drug 

   cases involved crack, compared with 24 percent 

   nationally. 

                 In the crack cases, we use the 

   stiff guidelines along with the gun penalties to 

   attack violent crime. 

                 In Richmond, we have been very 

   successful with a nationally recognized program 

   using this to target dangerous individuals, 

   violent areas of that city, and remove them from 

   the streets.  We are also targeting individuals 

   with previous drug histories who are caught 

   selling drugs again. 

                 These programs have seen 
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   impressive results.  Homicides in Richmond have 

   decreased from 86 in 2005 to 32 in 2008. 

   Aggravated assaults have also shown a decrease 

   of almost one-third. 

                 We have seen similar results in 

   our Newport News division, and I could explain 

   those to you, if you would like. 

                 Our strategy with respect to crack 

   cocaine cases has resulted in downward 

   variances. 

                 In one case, we had a sentencing 

   range following the guidelines of 262 to 327 

   months, and the court sentenced to the mandatory 

   minimum of 120 months. 

                 We appealed to the Fourth Circuit, 

   and on remand, the sentence was reversed, 

   because it failed -- the court had failed to 

   give an adequate explanation for the degree of 

   variance. 

                 The court reimposed the same 

   sentence without further explanation. 

                 While that is an egregious 

   example, in more recent cases, there were also 

   convictions with below guidelines variances. 

                 A defendant convicted of 
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   trafficking 500 grams of cocaine and using a 

   firearm during his drug trade is a typical 

   offense that would have generated a sentence of 

   121 months at the low end of the guideline, or a 

   mandatory minimum of 60 months. 

                 The judge in the case gave a 

   sentence of 60 months for the drug conspiracy, 

   largely because the handguns were used as part 

   of the drug trade. 

                 For practical purposes, we have 

   chosen to investigate and bring cases that 

   qualify for the mandatory minimums to avoid 

   downward sentencing variances. 

                 For example, as I outlined, we 

   prosecuted a heroin ring in Northern Virginia 

   that resulted in four deaths from overdoses of 

   heroin.  Three of the defendants in that 

   operation were sentenced to the minimum 

   mandatory of 20 years in prison for distributing 

   heroin and the resultant death. 

                 I might add there were also a 

   dozen non-fatal overdoses.  I don't believe any 

   of the victims were over 25.  That was a 

   terribly heart-breaking case. 

                 In fraud cases, the below 
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   guidelines variances in the district tend to 

   track national averages.  I believe that our 

   broader guidelines are only sentenced within 

   65 percent of the cases.  That is largely, I 

   believe, because minimum mandatory sentences are 

   very rarely available in fraud cases. 

                 A compelling example comes from a 

   case we tried in Connecticut that involved AIG 

   and General Reinsurance, who promoted a scheme 

   to manipulate the AIG revenues resulting in a 

   $544 million loss. 

                 The defendant, the lead defendant, 

   Ferguson, was convicted of securities fraud, 

   making false statements to regulators and mail 

   fraud. 

                 The court sentenced him to two 

   years in prison, and the others in prison from 

   four years to twelve months and a day.  That 

   dramatic departure was mainly attributed to the 

   fact they did not have direct financial gain. 

                 When you compare that to the 

   Eastern District cases we tried, where the loss 

   was $9.7 million, and the defendant ended up 

   with 108 months in prison, the vast discrepancy 

   in those two sentences is difficult to reconcile 
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   and understand. 

                 Both involved manipulating 

   financial documents to mask troubling revenues, 

   but the amount lost and the applicable guideline 

   ranges clearly showed two schemes in different 

   scope, yet the sentences brought about opposite 

   results. 

                 I also outlined an example of 

   where we had agreed in the Home Owners 

   Association case -- it is a $3 million loss -- 

   that there was 250 victims, but the court found 

   there was only one victim. 

                 The court said because all the 

   money went into the defendant's escrow account, 

   and that was his management company, that there 

   was only one victim; not the 400 associations, 

   but those 400 homeowners associations may very 

   well need additional assessments to pay for 

   taxes, upkeep that money was for. 

                 If I can address the minimum 

   mandatory sentence issue just very briefly, I 

   would like to note that the prior panel, 

   however, said that the mandatory -- minimum 

   mandatory sentences, the guidelines and what I 

   believe was good, aggressive law enforcement, 
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   compelled cooperation. 

                 Somehow there was a sense -- at 

   least I get a sense.  I don't want to 

   mischaracterize the testimony -- that was a bad 

   thing. 

                 I would submit that was a very 

   positive result of those cases. 

                 It was also released an 

   implication that because of the mandatory 

   minimums, excellent defenses are not going to 

   trial.  That certainly has not been my 

   experience in our district. 

                 I would like to note, just again 

   anecdotally, there has been some criticism of 

   the 924(c) cases.  We recently had a defendant 

   who was arrested with 13 grams of crack, $1,500 

   in a car, and a loaded .45 caliber handgun.  He 

   also had a seven-month old and a six-year old in 

   the car with him.  His home had another 

   123 grams of crack and another loaded .45. 

                 I am not hesitant to say that we 

   charged him under 924(c). 

                 As far as the appellate practice, 

   the abuse of discretion standard to review the 

   reasonableness of the sentence really doesn't 
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   give us many options, and we have been -- I 

   think I have one sentencing appeal now.  It 

   really has nothing to do with the guidelines. 

   It is more, as I explained earlier, a case where 

   the court refused to apply the 2008 book 

   thinking it was an ex post facto problem, and he 

   applied the 2004 book so I have no sympathy with 

   appeals. 

                 I just have a hard time believing 

   that there is much value to the appellate 

   standard we have right now. 

                 In conclusion, I want to thank you 

   for allowing me to speak today.  I appreciate 

   what you have done to help promote the uniform 

   system, and I hope my comments along with my 

   colleagues have been helpful, and I would be 

   pleased to answer any questions. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Mr. Boente. 

                 VICE CHAIR CARR:  I think you said 

   the lack of 5Ks and the use of Rule 35 is 

   judge-driven.  Occasionally -- not usually -- we 

   have some judges in our court who just want to 

   get a case off their docket.  Is that what 

   you -- 
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                 MR. BOENTE:  Yes.  That is the 

   speed at which the docket runs.  They are going 

   to schedule the sentencing, and you cannot -- a 

   defendant will not have a chance to complete his 

   cooperation within that time so it is just not 

   possible to do it with 5Ks. 

                 VICE CHAIR CARR:  In terms of the 

   impact of the cooperation of those defendants 

   and the trials in which they testify or the 

   ultimate sentences they get, do you see either 

   an upside or downside to the fact the court -- 

                 MR. BOENTE:  I don't.  Maybe it is 

   the culture I lived with for so long, but I just 

   don't understand those systems. 

                 COMMISSIONER FRIEDRICH:  Mr. 

   Campbell, I am just wondering whether the 

   practice with regard to appeals has changed in 

   your district as well.  What we have heard at 

   lunches and prior testimony, Mr. Boente said, is 

   that U.S. attorney offices just aren't appealing 

   many cases, if any, because with respect to 

   substantive review, and with respect to even 

   procedural review, what U.S. attorneys are finding 

   is that the cases are coming back and the same 

   sentence is being imposed so many are simply 
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   not pursuing those cases.  Is that a fair 

   statement for your office as well? 

                 MR. CAMPBELL:  That is a very 

   accurate assessment.  We have had many 

   two-sentence appeals.  One involved a situation 

   where we had a rubric of a new trial motion that 

   a judge granted sua sponte after he polled the 

   jury after the case was over, and told the jury 

   there were mandatory minimums applied and asked 

   them whether or not that would change their vote 

   on guilt or innocence, and we took that case up, 

   and we managed to get that overturned. 

                 But then about -- that has nothing 

   to do, as Dana said -- nothing to do with the 

   guidelines or the substantive or procedural 

   practice that the court brought. 

                 As a practical matter, we almost 

   never take any of those sentencing appeals. 

                 COMMISSIONER FRIEDRICH:  In light 

   of the Cavera decision in your circuit and 

   similar decisions across the country relating to 

   variances based on policy disagreements with the 

   guidelines, do you see any limits to the 

   extension of Kimbrough?  Does it apply across 

   the board to all the guidelines? 
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                 MR. CAMBELL:  I see some limits, 

   but very few.  What I see is Cavera did draw a 

   distinction about disagreements with the 

   Sentencing Commission and guidelines as opposed 

   to policy decision with Congress.  I don't think 

   we addressed the question about policy decision 

   with Congress that Commissioner Howell raised 

   with a previous panel.  I don't know the answer. 

   I don't know how that is going to come out. 

                 ACTING CHAIR HINOJOSA:  We thank 

   you all very much and appreciate your time and 

   your patience. 

                 (Whereupon, the above-entitled 

   matter went off the record at 5:18 p.m. and 

   resumed at 9:10 a.m. on July 10, 2009.) 

   

   

   

   

   

   

   

   

   

   



 320

           UNITED STATES SENTENCING COMMISSION 

                  PUBLIC HEARING 

   

   

   

              Friday, July 10, 2009 

   

         The public hearing convened in the United 

  States Court of International Trade, One Federal 

  Plaza, New York, New York, at 9:10 a.m., Ricardo 

  H. Hinojosa, Acting Chair, presiding. 

   

  COMMISSIONERS PRESENT: 

   

  RICARDO H. HINOJOSA, Acting Chair 

  WILLIAM B. CARR, JR., Vice Chair 

  RUBEN CASTILLO, Vice Chair 

  WILLIAM K. SESSIONS, III, Vice Chair 

  DABNEY L. FRIEDRICH, Commissioner 

  BERYL A. HOWELL, Commissioner 

  JONATHAN WROBLEWSKI, Commissioner 

   

  STAFF PRESENT: 

       

  JUDITH W. SHEON, Staff Director 

  BRENT NEWTON, Deputy Staff Director 

   

   

   

   

   



 321

                INDEX 

            JULY 10, 2009 

                                               PAGE 

  OPENING REMARKS 

         Hon. Ricardo H. Hinojosa............  322 

   

  VIEW FROM THE DISTRICT COURT BENCH 

         Hon. Donetta W. Ambrose.............. 326 

         Hon. Raymond Dearie.................. 340 

         Hon. Gustavo A. Gelpi, Jr. .......... 348 

         Hon. Nancy Gertner................... 355 

   

  VIEW FROM ACADEMIA 

         Rachel Barkow........................ 404 

         Christopher Stone.................... 418 

         James Byrne, Ph.D.................... 426 

  LAW ENFORCEMENT AND COMMUNITY IMPACT 

         Raymond W. Kelly..................... 464 

         Susan Smith Howley................... 473 

   

   

   

   

   

   

   

   



 322

                 ACTING CHAIR HINOJOSA:  Welcome, 

   everyone, to the second day of the public 

   hearing of the United States Sentencing 

   Commission on the anniversary of the passage of 

   the Sentencing Reform Act of 1984 we are having 

   here in New York. 

                 Again, thank you to Judge Restani 

   and all the members of the Court of 

   International Trade as well as staff, as well as 

   the judges who have made this possible, Judge 

   Loretta Preska and Judge Kimba Wood.  Both are 

   present and helped with the logistics and the 

   location, and we appreciate all their help. 

                 I also want to thank all the 

   members of the panel who have appeared before 

   us.  Every single member of the panel has 

   something else to be doing today, not 

   necessarily to be in front of us, but they did 

   take the time to be in front of us and share 

   their thoughts with us with regards to their 

   view of the Sentencing Reform Act. 

                 We have a distinguished panel with 

   a “View from the District Court Bench.”  It is the 

   second panel that we had.  We had one yesterday 

   and now today.  Federal district judges are the 
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   judges who actually impose the sentences, and 

   their side is always helpful for the Commission. 

                 We have starting on my left the 

   Honorable Donetta Ambrose, who has been chief 

   judge for the U.S. District Court, Western 

   District of Pennsylvania, since the year 2002, 

   and she has been on the bench since 1993.  She 

   was engaged in private law practice, but also 

   served as an assistant district attorney in the 

   Westmoreland County District Attorney's Office. 

   She was a state judge in the Court of Common 

   Pleas in Westmoreland County in Pennsylvania. 

                 Chief Judge Ambrose received her 

   bachelor’s degrees from Duquesne University and 

   her law degree from Duquesne University School 

   of Law. 

                 She has some very interesting 

   comments about her first year of law school, but 

   I wouldn't repeat them on the record. 

                 Next we have the Honorable Raymond 

   Dearie, who has been chief judge of the U.S. 

   District Court for the Eastern District of New 

   York since the year 2007.  He has served on the 

   court since 1986.  Prior to that he was engaged 

   in the private practice of law in New York, and 
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   he also served in the U.S. Attorney's Office, 

   having several positions in the Eastern District 

   of New York, including as chief of the Appeals 

   Division, chief of the General Crimes Section, 

   and chief of the Criminal Division.  He was an 

   executive assistant to the U.S. Attorney, and 

   then actually became the U.S. Attorney for the 

   Eastern District of New York, and he received a 

   bachelors degree from Fairfield University and 

   his law degree from St. Johns University School 

   of Law. 

                 Next we have the one that receives 

   a claim for the furthest award, the Honorable 

   Gustavo Gelpi, who has been a judge on the 

   United States District [Court] for the District of 

   Puerto Rico since the year 2006. 

                 Prior to that he was a U.S. 

   magistrate judge in the District of Puerto Rico 

   from 2001 to 2006.  He also served as an 

   assistant federal public defender, actually had 

   a stint at the Commission as an assistant public 

   defender, and he was legal counsel to the Puerto 

   Rico Department of Justice, having served as its 

   solicitor general for the Commonwealth of Puerto 

   Rico.  He received his bachelor’s degree from 



 325

   Brandeis and his law degree from Suffolk 

   University Law School. 

                 Next we have the Honorable Nancy 

   Gertner, who has been a judge for the U.S. 

   District Court for the District of Massachusetts 

   since 1994.  She did clerk for a judge on the 

   Seventh Circuit and was engaged in the private 

   practice of law in Boston, '72 through '94, as 

   well as an instructor at Brandeis University 

   School of Law, and she has been a visiting 

   professor at the Harvard Law School.  She 

   received her bachelor’s degree from Barnard 

   College, and her master’s from Yale and her law 

   degree from Yale. 

                 Yale has been overrepresented in 

   the last two days, but, nevertheless, we have 

   heard good comments from all the participants. 

                 We do thank you for taking your 

   time to be here.  We realize you have busy trial 

   dockets and busy schedules on the court, but it 

   is extremely helpful for us to hear from U.S. 

   district judges. 

                 Judge Ambrose, Judge Dearie, which 

   one of you is going to go first? 

                 Judge Ambrose? 
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                 JUDGE AMBROSE:  One thing I have 

   learned is you don't want to follow Nancy.  I 

   don't want to follow Nancy. 

                 While I am sure Yale has been 

   overrepresented in the last two days, I am going 

   to bet that Duquesne University in Pittsburgh 

   has not so I want to thank you and the entire 

   Commission for the opportunity to appear today, 

   and to speak about the most important and the 

   most difficult function a trial judge performs, 

   and that is sentencing. 

                 As Judge Hinojosa mentioned, I 

   became a federal judge in 1993, so my entire 

   federal sentencing experience prior to Booker 

   was under the mandatory United States Sentencing 

   guidelines. 

                 Coming to federal court from my 

   position as a state trial judge in the 

   Commonwealth of Pennsylvania, where I had served 

   for 12 years in that capacity, I was 

   familiar with sentencing guidelines, but state 

   sentencing guidelines under the law of 

   Pennsylvania were very different from and bore 

   little resemblance to the federal sentencing 

   guidelines. 
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                 In fact, it was very difficult at 

   first to believe that defendants would enter 

   guilty pleas without knowing exactly what their 

   sentences were going to be. 

                 I was amazed to discover that more 

   than 90 percent of all individuals facing 

   federal criminal charges entered guilty pleas 

   without fully understanding what their actual 

   sentence is going to be. 

                 Unlike some of my colleagues, I 

   never felt completely hamstrung by the 

   guidelines.  I believe that the Sentencing 

   Commission in implementing the guidelines had 

   made great strides in achieving predictability, 

   consistency and transparency in sentencing 

   outcomes. 

                 Quite frankly, the guidelines for 

   the most part created a more just system 

   yielding fairness along with consistency. 

                 Furthermore, as the United States 

   sentencing guidelines became exceeding[ly] detailed 

   and complex, I believed that I still had a 

   crucial role: making findings on disputed 

   issues pertaining to important sentencing 

   factors and applying the guideline provisions to 
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   those facts. 

                 Nevertheless, the rigidity of the 

   sentencing guidelines did result in the 

   imposition of some sentences that were too harsh 

   and perceived as unfair and unjust, because they 

   were based on a formulaic procedure that would 

   sometimes result in sentences disproportionately 

   severe to the harms suffered by society. 

                 Fairness and consistency are often 

   competing factors. 

                 Post-Booker, the guidelines are 

   now advisory.  A judge's sentence is no longer 

   driven and controlled by the rigidity of the 

   sentencing guidelines; rather, a judge must now 

   impose a sentence sufficient but not greater 

   than necessary to comply with the purposes of 

   sentencing set forth in federal law.  This 

   provision directs the judge to consider the need 

   for the sentence imposed to reflect the 

   seriousness of the offense, to promote respect 

   for the law, to provide just punishment for the 

   offense; to afford adequate deterrence to 

   criminal conduct; to protect the public from 

   further crimes of the defendant; and to provide 

   the defendant with needed educational or 



 329

   vocational training, medical care or other 

   correctional treatment in the most effective 

   manner. 

                 A judge must also consider the 

   nature and consequences of the offense, the 

   history and characteristics of the defendant, 

   the kinds of sentences available, the sentence 

   recommended by the advisory guidelines, the need 

   to avoid unwarranted disparities among 

   defendants with similar records who have been 

   found guilty of similar conduct, and the need to 

   provide restitution to victims of the offense. 

                 We now know after Gall that 

   extraordinary circumstances are no longer 

   required to justify a sentence outside the 

   guideline range, as long as the record 

   demonstrates that the judge consider the 3553(a) 

   factors in support of the sentence by facts of 

   record applied to those factors. 

                 In most ways, sentencing is now a 

   more difficult task for a judge, because he must 

   now exercise his own judgment to fulfill the 

   ultimate responsibility for imposing a sentence 

   sufficient but not greater than necessary to 

   achieve the sentencing objectives. 
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                 As I sentence defendants 

   post-Booker, I consistently engage in a 

   framework of a three-step sentencing process. 

                 Without exception, I begin with 

   the consideration of the applicable advisory 

   guidelines sentencing range, ruling on every 

   objection to the probation officer's 

   determination of what the advisory guideline 

   range is filed by either the government and by 

   the defendant, citing to the record evidence for 

   my rulings. 

                 I then move to request for 

   departures under the guidelines, rule on those, 

   and finally consider requests for variances 

   which generally are based on arguments that the 

   case is outside of the heartland, that the 

   specific offense and/or the particular 

   defendant's history and characteristics warrant 

   a sentence different from that recommended by 

   the guidelines, or that the guideline range is 

   not based on any sound data or scientific 

   research. 

                 After determining the advisory 

   guideline range that I find applies to the case, 

   I hear evidence and argument on the sentence 
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   which is appropriate and sufficient, but not 

   greater than necessary, to satisfy the 3553(a) 

   factors. 

                 This is where the real work 

   begins.  If judges blindly follow the sentencing 

   guidelines, or give them the presumption of 

   reasonableness, and only sentence outside the 

   guidelines in extraordinary cases, the judge is 

   not doing her job. 

                 In many important ways, the 

   guidelines conflict with the directive of 

   3553(a). 

                 For example, 3553(a) instructs 

   judges to consider the history and 

   characteristics of the defendant. 

                 The guidelines instruct judges not 

   to consider the defendant's age, educational and 

   vocational skills, his mental and emotional 

   condition, his physical condition including drug 

   and alcohol dependence, his employment record, 

   his family ties and responsibilities, his 

   socio-economic status, his civic and military 

   contributions, and his lack of guidance as a 

   youth. 

                 These prohibitions in the 
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   guidelines conflict with 3553(a)'s requirement 

   to consider the history and characteristics of 

   the defendant. 

                 The Supreme Court in Gall has 

   resolved this conflict where the court upheld a 

   non-guideline sentence of probation, which the 

   judge imposed based in part on characteristics 

   of the defendant, which the guidelines 

   prohibited or deemed "ordinarily not relevant." 

                 All of my colleagues on the 

   District Court for the Western District of 

   Pennsylvania believe that sentencing post-Booker 

   is working well by providing a framework of 

   advisory guidelines that acknowledges the goals 

   of uniformity, transparency and predictability, 

   but also by giving judges another framework that 

   acknowledges sentencing as an individual 

   exercise. 

                 Former United States District 

   Judge John Martin of the Southern District of 

   New York, who was my colleague on the Criminal 

   Law Committee for several years, wisely said 

   that guidelines gave judges the means to 

   sentence similar defendants similarly, but took 

   away the opportunity to sentence different 
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   defendants differently. 

                 We now have that opportunity.  In 

   many situations, the guidelines represent sound 

   sentencing policy.  In others they do not. 

                 Many judges, including myself, 

   believe unquestionably that offense and offender 

   characteristics should be taken into account in 

   sentencing.  We must look at the whole story of 

   the offense and the whole story of the offender. 

                 There are many facts concerned 

   with the offender's history and characteristics 

   that should instruct the judge on what sentence 

   is sufficient but not greater than necessary to 

   deter this defendant, to protect the public from 

   this defendant, and to rehabilitate this 

   defendant. 

                 Even though defendants may commit 

   similar crimes, considerations of individual 

   factors may result in disparities, but 

   disparities that are warranted. 

                 All of my colleagues agree that a 

   certain amount of discretion exercised by 

   federal judges in the sentencing process is 

   necessary to a just process. 

                 Sentencing cannot and should not 
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   be reduced to numbers predetermined by charging 

   decisions made by prosecutors, mandatory 

   guidelines, and calculations made by probation 

   officers. 

                 Post-Booker sentencing gives 

   judges the right and the opportunity to impose 

   sentences that are not only consistent but, more 

   importantly, fair. 

                 My colleagues have asked me to 

   inform you about certain issues that they 

   perceive as unfair and arbitrary.  Number one 

   is, of course, the crack/powder disparity. 

                 While no empirical or scientific 

   data supports this disparity, we do now know 

   that it does negatively impact the poor and the 

   African American population. 

                 While Amendment 706 has alleviated 

   this disparity to a degree, it has not solved 

   the problem, as sentences for crack are still 

   two to five times higher than those for powder. 

                 The unfairness of this disparity 

   is not lost on the community, and it affects 

   those willing to serve on juries and those 

   willing to testify in criminal cases. 

                 The community will not support a 
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   system which it believes supports one of the 

   greatest sources of injustice in our criminal 

   justice system. 

                 The United States Sentencing 

   Commission must continue to press Congress to 

   adopt a one-to-one ratio.  Five year penalties 

   should be imposed on serious drug traffickers, 

   and ten year sentences should be imposed on 

   major drug traffickers. 

                 We have all experienced low-level 

   offenders who failed to pay for their addiction 

   and who suffered the consequences of a sentence 

   that will not be reduced because they do not 

   have enough information to give to the 

   prosecutor.  This injustice must and should be 

   corrected. 

                 Number two concerns the 

   implication of career offender status.  A 

   defendant can and often does face a sentence 

   three times longer than he would normally face 

   because he comes under the career offender 

   provision. 

                 One is designated a career 

   offender if he was at least 18 years old at the 

   time he committed the instant offense of 
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   conviction, if the instant offense is a felony 

   that is either a crime of violence or a 

   controlled substance abuse offense, and the 

   offender has at least two prior felony 

   convictions of either a crime of violence or a 

   controlled substance offense. 

                 The guidelines instruct that a 

   prior felony conviction is, in part, a state or 

   federal conviction for an offense punishable by 

   imprisonment for a term exceeding one year. 

   Because judges are instructed to look to the 

   elements of the offense which resulted in the 

   prior conviction rather than in the facts of 

   that conviction, some defendants have been 

   sentenced as repeat violent offenders when, in 

   fact, they are not. 

                 The Commission should narrow the 

   statutory definition of crime of violence.  For 

   example, the Commission's definition includes in 

   my state, in Pennsylvania, a state simple 

   assault misdemeanor.  The definition of career 

   offender should be applied to a narrower class 

   of offenders. 

                 Thirdly, many judges in my 

   district are concerned with sentencing in cases 
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   involving possession and distribution, but not 

   production of child pornography.  These cases 

   constitute the fastest growing segment of our 

   docket in Western Pennsylvania. 

                 Despite the fact that judges 

   increasingly grant requests for downward 

   departure and variance in these cases, the 

   advisory guideline sentence range has continued 

   to increase hundreds of percentages in the last 

   decade. 

                 The reason for the longer and more 

   severe sentencing ranges is clear.  There is a 

   great deal of pressure put on the legislative 

   branch to throw away the key for child 

   pornography offenders. 

                 None of us support the possession 

   of child pornography, and while the judiciary as 

   a whole I believe does not consider this to be a 

   victimless crime, I do believe that we recognize 

   our responsibility to act as a necessary check 

   on political pressure concerning such a hot 

   button topic. 

                 Many of us have concluded that in 

   many cases, especially those where the defendant 

   has not been involved in production, and where 
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   the defendant has never solicited or touched a 

   child, and who frequently have no prior criminal 

   record, strict application of the Sentencing 

   guidelines would create an injustice. 

                 The sentencing guidelines tend to 

   treat even first time offenders with no history 

   of abusing or exploiting children the same as 

   they treat child molesters. 

                 Furthermore, the enhancements in 

   the guidelines, the imposition of two [levels] for  

   use of a computer, which is probably the only way  

   these crimes are committed, up to 5-level  

   enhancements for the number of images, when we all  

   know these images can be reproduced in the hundreds  

   in minutes, distribution in exchange for a thing of 

   value which involves bartering, exchanging the 

   images, can quickly ratchet the sentence up to 

   the statutory maximum of 20 years. 

                 Now, these are things that I think 

   the Commission has to turn their attention to. 

                 This is not to say, however, that 

   we, as federal judges, do not recognize the 

   extreme physical, mental and emotional damage 

   caused by child pornography, and by the market 

   for the exploitation of children.  Punishment is 
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   due, but the extent of the increase in 

   punishment is often unwarranted in these cases. 

                 Finally, as to changes to the 

   Federal Rules of Criminal Procedures, I and many 

   of my colleagues are frequently faced with 

   issues relating to the disclosure of Brady 

   material, and we know that happened in 

   Washington D.C. just recently.  Judge Sullivan has 

   been talking about that. 

                 I support those who have proposed 

   amendments to the Federal Rules of Criminal 

   Procedure 11 and 16 that would codify the rule 

   propounded in Brady, clarify the nature and 

   scope of favorable information, require the 

   government attorney to exercise due diligence in 

   locating favorable information, and establish 

   deadlines for disclosure of Brady material which 

   provides sufficient time for the defendant to 

   receive due process. 

                 With respect to Rule 11 

   amendments, 90 percent of federal criminal cases 

   are resolved by guilty pleas.  Timely disclosure 

   of information favorable to the defendant is 

   vital to fair and open plea negotiations, and 

   crucial to a fair sentencing process, because 
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   information that diminishes the defendant's 

   culpability can really affect the punishment, as 

   we all know. 

                 I want to thank you again for this 

   opportunity.  While we as trial judges 

   understand the importance to the public of 

   consistency and uniformity in sentencing, we 

   must never lose sight of our ultimate goals: 

   fairness and justice. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Ambrose. 

                 Judge Dearie? 

                 JUDGE DEARIE:  Judge Hinojosa, 

   Judge Sessions, members of the Commission, I 

   appreciate the opportunity to offer these brief 

   remarks to the members and staff of the 

   Commission. 

                 I speak for myself, of course, but 

   although my remarks have not been vetted, much 

   less cleared by my colleagues in the Eastern 

   District, I can tell you with confidence the 

   sentiments and inevitable frustrations expressed 

   are shared by most and most likely all of my 

   district court colleagues. 
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                 I will not devote my limited time 

   to recitation of the usual gripes and criticisms 

   you have heard so often: loss calculations, 

   relevant conduct, offense characteristics, drug 

   equivalency tables.  The other seemingly endless 

   litany of complaints and observations are not on 

   my agenda this morning. 

                 To be fair, in many respects the 

   Commission has reacted over the years to many 

   critical observations in a sensitive and 

   measured way. 

                 I come here as a former United 

   States Attorney and assistant United States 

   attorney, in all about almost 12 years as a 

   federal prosecutor. 

                 I came to the bench in the 

   pre-guidelines era.  Nothing was more daunting, 

   more emotionally difficult to a young judge, or 

   any judge at that time, than having to decide a 

   particular sentence. 

                 That was when we were all 

   counseled by higher authorities that sentencing 

   was to be an individualized judgment. 

                 In the Eastern District, judges 

   were guided in their sentencing judgments by 
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   sentencing panels consisting of at least two 

   randomly selected colleagues, who would review 

   the relevant materials and confer with the 

   sentencing judge in aid of his or her decision, 

   in the most profound exercise of judicial power. 

                 In this post-Booker year, we had 

   begun to reinstate sentencing panels in the 

   district. 

                 Pre-guideline sentencing was in 

   many ways more challenging, far more difficult. 

                 Those who contend that guidelines 

   critics want to return to the good old days of 

   unbridled sentencing, like we have never imposed 

   a sentence, are at least strangely misinformed. 

                 With the guidelines, of course, 

   came homogenized sentencing.  In the sense X's 

   and O's led the way under the banner of the 

   truth in sentencing disparities warranted were 

   not, were now hidden under the cloak of 

   prosecutorial discretion. 

                 The high stakes brought an 

   unfortunate and precipitous increase in 

   sentencing advocacy, fueled by the competitive 

   juices of young prosecutors and the avalanche of 

   issues triggered by the guidelines. 
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                 The profound act of passing 

   judgment became a game of "gotcha." 

                 Sadly, the guidelines very 

   significantly undermined the role and mission of 

   the Probation Department as they too were 

   unavoidably swept into the role of third party 

   advocate. 

                 That said, I am in favor of 

   guidelines, as was once so well-intended, but 

   with wide, sensible ranges that truly reflect 

   sentencing practices.  Informed sentencing 

   cannot be reduced to six months slivers. 

   Informed sentencing cannot be driven by a litany 

   of so-called offense characteristics, the 

   resolution of which frustrate and belittle the 

   process. 

                 I am also in favor of limited 

   appellate review of sentences that fall outside 

   an informed empirically-based advisory range. 

                 Let the sentencing judge explain 

   his or her sentence, and let three or more 

   appellate judges pass on the question of 

   reasonableness in those relatively few cases 

   that might make their way to the circuits. 

                 The post-Booker era presents a 
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   magnificent opportunity for the Commission and 

   the Congress. 

                 Criticisms alone serve little 

  purpose except perhaps to vent the frustrations 

  of judges who have imposed sentences constrained 

  by the guidelines and rule of the law, sentences 

  that tug and tear at our conscience in judgment 

  long after the day of imposition. 

                 Lessons have been learned.  We 

  must put them to good use. 

                 We urge the Commission to take the 

  lead on the many issues of genuine sentencing 

  reform. 

                 We have created, all of us, a 

  culture of incarceration.  We incarcerate more 

  people for longer periods than any country in the 

  world, civilized or not. 

                 Almost two-and-a-half million 

  people are in jail in this country at a price tag 

  of over 50 billion dollars annually. 

                 One out of nine black men between 

  the ages of 20 and 34 in this land of the free is 

  in jail. 

                 In the mid-70s, Judge Frankel said, 

  "We in this country send far too many people to 
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  prison for terms that are far too long." 

                 Since that time, the rate of 

  incarceration has more than tripled.  It takes 

  your breath away. 

                 There are other ways to address 

  this problem, better ways. 

                 It is not, I respectfully suggest, 

  a time to cheer.  We are not better off today 

  than we were in 1987 despite the best efforts of 

  the Commission. 

                 I agree with Judge Newman and 

  others, it is time for fundamental reform. 

                 We have not achieved truth in 

  sentencing.  The irrational harsh impact of 

  mandatory minimums as reflected in the guidelines 

  must be rethought. 

                 I do not agree that the Commission 

  is powerless to do anything about mandatory 

  sentencing, but, for certain, you are in a 

  position to propose and aggregate 

  empirically-based guidelines.  The Commission's 

  own view is expressed in the 2004 annual report. 

  The decision to dovetail guidelines to the 

  mandatory minimums was a mistake -- quoting -- 

  "because no other decision has had such a 
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  profound impact on the federal prison 

  population." 

                 Indeed, the number of drug 

  offenders in prison since 1980 has increased by 

  1100 percent.  The vast majority of them are 

  non-violent, small time drug offenders. 

                 It is time to correct that 

  mistake.  Simplify the guidelines.  Any number of 

  sensible, if not compelling, suggestions are 

  before you.  Give us broad empirically-based 

  ranges with limited review if a sentence falls 

  outside.  Eliminate most offense characteristics 

  that are often bought and sold under the table in 

  the plea bargaining process and otherwise spawn 

  endless litigation. 

                 Find a way, or at least propose 

  split sentences that address legitimate 

  sentencing goals and yet provides strong 

  incentives to offenders to address the issues 

  that prompted their behavior in the first place. 

                 Yes, I know Congress works.  I am 

  no Pollyanna, but we have a new Congress, a new 

  administration, and an attorney general who, in 

  my presence, told the chief district judges of 

  this country, "I am no fan of the guidelines." 
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                 Informed people have begun to take 

  note of alternatives to incarceration, which with 

  modest resources have proven remarkably 

  successful. 

                 Give us more tools to fashion 

  sentences that work for everyone. 

                 No two first offenders are exactly 

  alike.  That is the realty. 

                 If necessary, as Judge Newman put 

  it, start all over. 

                 So the opportunity presents 

  itself:  Inspired and determined leadership in 

  keeping with the original concept of the 

  prestigious Sentencing Commission, and as 

  reflected in the experience and stature for each 

  one of you. 

                 The truth is, you may be our only 

  hope for substantial progress.  Please don't 

  tinker.  Get out and get under.  Raise your voice 

  or voices.  I am not a belt waving kind of guy, 

  but I do appreciate your difficult and delicate 

  role; but you have a higher calling, and we must 

  rely on each of you to think outside the box, to 

  press for meaningful and lasting reform. 

                 We thank all of you for your 
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  efforts in that direction. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Dearie. 

                 Judge Gelpi? 

                 JUDGE GELPI:  Good morning, Judge 

   Hinojosa, members of the Commission.  I am 

   honored to be here this morning. 

                 Let me begin by noting that I have 

   provided a written statement.  That statement is 

   my own, but I note that my colleagues in Puerto 

   Rico have provided valuable input and review, 

   and I have adopted some of their comments as 

   part of my statement. 

                 I agree with all my colleagues 

   that sentencing is the hardest part of our jobs, 

   district judges.  I am a post-Booker judicial 

   appointee.  I have never sentenced under the 

   mandatory guidelines system, but I do have 

   experience with the pre-Booker system.  I was an 

   assistant federal public defender.  For seven 

   years I represented various clients under the 

   mandatory sentencing regime, and also five years 

   as a magistrate judge, I took hundreds of 

   pre-Booker pleas so I am very familiar with the 

   pre-Booker system. 
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                 From my perspective as a district 

   judge, particularly to Puerto Rico, today's 

   sentencing is much more fair in cases that make 

   up a substantial part of the docket in my court. 

                 For example, as I have noted in my 

   statement, those are cases involving reentry of 

   aliens, and in particular drug cases where there 

   is minor or little participance.  That is the 

   bulk of our sentencing.  Sentencing is much more 

   fair today. 

                 I have to highlight in this 

   respect that my district does follow 

   statistically the guidelines, 75.3 percent of 

   all cases, at least last fiscal year, and if we 

   were to include any substantial assistance and 

   fast track occurred departures, that would raise 

   the following the guidelines to 83 percent. 

                 I also note that my colleagues and 

   myself have a very high criminal caseload.  It 

   is not uncommon to see some of my colleagues -- 

   I myself have sentenced over 100 defendants in 

   drug and firearm cases. 

                 Post-Booker, I have noted that 

   sentencing guideline plea negotiations, 

   particularly conspiracy cases we have in Puerto 
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   Rico, I have noted that post-Booker, the 

   sentencing guideline plea negotiations are much 

   fairer than in my practice. 

                 When I practiced, the guidelines 

   were like a sword in the hands of the 

   prosecutor.  I believe now the scales are more 

   evenly tipped, and the recommended sentence that 

   we receive is that these plea agreements are 

   much lower than those as a defense attorney I 

   ever saw. 

                 Again, in our district the 

   guidelines statistically are followed most of 

   the time.  I believe this is the result of plea 

   practice and the fact that we have these 

   multi-defendant cases which are sort of unique 

   to my district and also other districts. 

                 This is not to say that Booker is 

   not used in Puerto Rico in the district. 

                 We use Booker.  I think the 

   statistics don't show how often it is used, 

   because it is swallowed by larger -- we have 

   hundred defendant cases.  Perhaps Booker is used 

   in two, three of these defendants, but 

   statistically it is not going to show up, but, 

   in fact, it is used when necessary. 
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                 District judges and at least 

   myself don't shy away from invoking Booker 

   whenever necessary. 

                 One example that I have seen that 

   Booker is used in these plea-negotiated cases, 

   and I think it is very fair, is usually when 

   there is a plea agreement and you have 100 

   defendants, and you see some of these 

   defendants, the ones higher up in the echelon, 

   will receive a stiff sentence, and then you 

   start going down the ladder. 

                 Sometimes you see somebody who is 

   way at the bottom of the ladder, but, 

   unfortunately, under the guidelines, that person 

   ends up being a career offender, and at the time 

   of the plea agreement, nobody expected that was 

   going to be the case. 

                 The guidelines are correct.  Under 

   the old regime there was nothing one could do. 

                 In these cases, at least in my 

   experience, the parties have negotiated the 

   plea, and then using Booker, if it is a 

   meritorious case, I have sentenced under Booker, 

   and I have been able to follow the plea 

   agreement. 
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                 Sometimes we have to keep in mind 

   that pleas are not only reached because of the 

   guidelines, but other times what the government 

   has may not be the best evidence and there would 

   be the risk of going to trial, or the government 

   wants to conclude the case, and I think Booker 

   has been very helpful in those cases, because I 

   do recall I had clients that turned out to be 

   guidelines career offenders, and it is a big 

   drastic difference when someone is a guideline 

   career offender.  I think Booker in that respect 

   has been very useful. 

                 Again, I note that myself and I 

   believe my colleagues -- and I have talked about 

   that when preparing my statements -- we do not 

   hesitate to invoke Booker when necessary. 

                 Again, Booker is not the norm, but 

   it is always there, and we use Booker when it 

   has to be called upon. 

                 I want to note also in regards to 

   the appellate review of sentences in my 

   district, there is not too much appellate case 

   law, particularly after Gall.  There is one 

   recent case which I know the Commission is aware 

   of, and that involved an upward variance which 
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   doubled-and-a-half the sentence, and that is the 

   only instance I have of any reversal by the 

   circuit.  I don't have any downward variances; 

   at least in my court I haven't seen any. 

                 Before Gall I believe there was 

   some case law from the circuit involving one of 

   Judge Gertner's cases.  That is no longer the 

   law after Gall. 

                 Regarding any possible 

   recommendations to Congress, I join most of my 

   colleagues that minor -- mandatory minimums, at 

   least for minor participants, should be 

   reviewed, and my suggestion is perhaps like a 

   safety valve.  Even if Congress doesn't want to 

   end the mandatory minimums, perhaps for certain 

   minor minimum participants, they could be 

   available if they meet certain requirements. 

                 I also agree -- I have not thought 

   about it, but I do have to agree with Judge 

   Ambrose regarding possible recommendations 

   regarding Rule 16, the Brady material. 

                 In my district, it has happened a 

   few times.  Judge Gertner happens to be here, 

   and she has had that scenario sitting in Puerto 

   Rico by designation, and I have had it. 
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                 We have had cases where Brady is 

   not provided to the defense, and the only reason 

   the defense realizes Brady exists is because the 

   federal defender has been extremely diligent and 

   comes up with the Brady violation and brings up 

   the evidence. 

                 No longer is there a Brady 

   violation because the defense obtains the Brady 

   material, but it is very uncomfortable that 

   sometimes that happens.  It is not the norm, but 

   it does happen sometimes. 

                 I think perhaps that is a very 

   good suggestion, and I second Judge Ambrose that 

   Congress should look at it and the Commission 

   should look at it. 

                 Finally, I do have one other 

   suggestion regarding the post-Booker era, and 

   that is I think following Booker, there is going 

   to be more instances, or more programs in 

   district courts regarding offender reentry for 

   drug court programs.  I am not sure that those 

   statistics are being kept nationwide at this 

   time, because usually -- we are going to start a 

   program in my court.  I am going to be the one 

   handling it, but I suppose if somebody is on 



 355

   probation or supervised release and enjoys the 

   benefit of this program and graduates, that is 

   not going to appear in any sentencing statistic, 

   because I am not going to revoke his supervised 

   release for probation. 

                 I would suggest that the 

   Commission perhaps should start tracking these 

   drug court offender reentry statistics, because 

   at some point the Commission might be called 

   before Congress to provide data. 

                 Thank you for allowing me to 

   testify here this morning.  I am open to 

   questions afterwards. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Gelpi. 

                 Judge Gertner? 

                 JUDGE GERTNER:  Chairman Hinojosa, 

   Judge Sessions, Commissioners, and most 

   importantly the Commission staff, who I have 

   worked with for a long time, I want to thank you 

   for the opportunity to speak today.  I also will 

   submit written remarks afterwards, because it is 

   impossible for me to control myself to ten 

   minutes so I will do my best to do that, but I 

   will submit written remarks that will 
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   undoubtedly be too long. 

                 Let me say that I have great faith 

   in the Commission and in a revised and revamped 

   guidelines -- advisory guidelines system. 

                 I have unquestionably been a 

   critic, but, not withstanding that, I recognize 

   the contribution the Commission and the staff 

   has made to sentencing over the years. 

                 My criticisms stem from my 

   heartfelt desire to maximize that work, and to 

   make it more relevant to what I do as a judge 

   and to what I teach. 

                 By the way, Judge Hinojosa, at 

   Yale, not Harvard.  This is a very important 

   distinction. 

                 ACTING CHAIR HINOJOSA:  That is 

   what I thought, but for some reason someone 

   wrote Harvard for me.  Maybe you have been 

   promoted. 

                 Just kidding. 

                 JUDGE GERTNER:  I want to make 

   three general points, first a point about 

   judging in the post-Booker era, then a point 

   about the Commission, and then about Congress. 

                 First about judges, I want to 
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   address the fear which I have seen at the 

   sentencing conference I attended in New Orleans 

   a month ago and at presentations of 

   commissioners that I have witnessed. 

                 The fear is that with the 

   guidelines being advisory, we will see an 

   immediate return to the kinds of sentencing 

   disparity that existed before the Sentencing 

   Reform Act. 

                 That fear in many of these 

   presentations seems to define how the Commission 

   sees its role, and to a degree how it 

   anticipates Congress' response to post-Booker 

   sentencing.  I saw it, as I said, in New 

   Orleans. 

                 The panels were not about how to 

   address this extraordinarily creative moment in 

   sentencing; they were mainly about sounding the 

   alarm that unless judicial discretion was 

   controlled, all hell would break loose. 

                 The fears of a return to pre-SRA 

   sentencing are vastly, vastly overstated.  There 

   is every reason to believe that judicial 

   discretion in the post-Booker era will be very 

   different than discretion exercised before the 
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   guidelines. 

                 In fact, in my judgment, the 

   greatest danger is not that judges will exercise 

   their new discretion, but they will not when 

   they should. 

                 There are four reasons why I don't 

   think the stories of the return to pre-SRA 

   sentencing makes sense. 

                 First is the existence of the 

   guideline framework.  Guidelines frame the 

   sentencing debate, they gave us a common 

   vocabulary about which to talk about sentencing. 

                 Judges had not been trained in 

   sentencing before the SRA, and then after the 

   SRA they are only trained in guidelines so 

   Booker or no Booker, guidelines are part of this 

   discussion.  Your work will always be part of 

   this discussion. 

                 The second reason we will not see 

   a return to pre-Booker discretion is the data 

   that the Sentencing Commission maintains.  That 

   had not existed pre-SRA. 

                 With this tool, you can monitor 

   trends and identify geographical or racial 

   differences in sentencing in the same way a 
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   police department uses racial profiling 

   statistics to inform what they do. 

                 If problematic patterns appear in 

   regions or across the nation, they can be dealt 

   with in ways other than mandatory guidelines. 

                 Three, another reason why we will 

   not see the same kind of willy-nilly discretion 

   is that there is a growing body of literature, 

   evidence-based practices, of what works.  The 

   challenge is how to make that body of work 

   available to judges, defense attorneys and 

   probation officers who can use it in individual 

   cases. 

                 Finally, unlike the period before 

   the SRA, there is appellate review of 

   sentencing, which is in a transition stage now, 

   but I think will sort out; appellate review of 

   sentencing that can deal with sentences at the 

   margin, that deals with procedural 

   reasonableness and substantive reasonableness. 

                 I think that it doesn't advance 

   this discussion for Commissioners to constantly 

   be sounding the alarm about what will happen if 

   the guidelines really become advisory.  It will 

   not be a return to pre-SRA patterns. 
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                 As a judge, what I do now, and to 

   some degree I have actually always done this, a 

   certain amount of satisfaction looking at the 

   post-Booker era.  First off I ask if the 

   guidelines apply, but part of that analysis I 

   think is traditional judicial critique of the 

   guidelines that is essentially like an 

   administrative procedure critique.  What is the 

   purpose the guidelines are fulfilling, what is 

   the data on which it is based?  Are these 

   guidelines which in the language of Kimbrough 

   were promulgated consistent with the 

   Commission's characteristic institutional role? 

   Were these guidelines set without a meaningful 

   analysis of their relationship to the purposes 

   of sentencing without empirical review? 

                 Then if the guidelines don't 

   apply, I ask the question, what should I do? 

   What alternative frameworks, non-guideline 

   frameworks about reentry, drug addiction, 

   recidivism, that I should apply.  What 

   alternative framework should I apply, and what 

   are the source of those standards? 

                 If it is clear that punishment is 

   the only alternative, that retribution trumps 
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   all other purposes, then I will try to find out 

   what sentencing links have been imposed by 

   judges in like situations. 

                 One more point about judicial 

   discretion, and I think that this has framed our 

   discussion for 20 years.  It is time to 

   recognize that judicial discretion in sentencing 

   is not a spigot to be turned on or off.  The 

   alternatives are not binary; total discretion or 

   none at all. 

                 Again, like racial profil[ing] in 

   arrests, the idea here is to monitor patterns, 

   seek to identify the cause, to train officers, 

   to minimize or eliminate. 

                 Our goal here should be to help 

   federal judges make better discretionary 

   decisions, decisions that are more reasoned, 

   more transparent, more persuasive, more 

   effective and more just, and that's where the 

   Commission, I think, comes in post-Booker. 

                 Let me first say what the 

   Commission shouldn't do, and this is reiterating 

   this point.  Hold a conference about sentencing 

   guidelines and barely mention Booker except by 

   reassuring judges that everyone is really 



 362

   complying with the guidelines, not withstanding 

   the Supreme Court's admonitions; constantly 

   recite how lawless judges were before the 

   guidelines and imply that the same thing will 

   happen again.  Stop seeing the Commission's role 

   as the guideline police only monitoring judicial 

   compliance. 

                 I agree with those who have spoken 

   before that this is a time of creativity and 

   fundamental change, and here is what I would 

   propose:  Obviously there should be better 

   guidelines.  The Commission should focus on why 

   judges have departed.  We all know the stories: 

   career offender, pornography, drugs, fraud, so 

   this is a time to look at what judges are saying 

   to you about the guidelines. 

                 Two, better promulgated 

   guidelines.  Again, there is an emerging 

   critique of the work of the Commission, not 

   unlike any other administrative agency, which 

   forces the Commission to justify what it has 

   done, provide a more elaborate legislative 

   history to judges, to provide data on which you 

   are making a decision. 

                 The time is passed when the 
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   legitimacy of the guidelines is assumed.  Judges 

   will not follow that unless we know why. 

                 Three, there ought to be 

   non-guideline frameworks.  The post-Booker area 

   demands more than passive data collection.  The 

   Commission should actively participate in the 

   search for alternative sentencing frameworks. 

                 By that I mean studies on how best 

   to deal with drug addicts or gang members or 

   child pornographers. 

                 If Spears, Kimbrough and Nelson 

   have meaning, the guidelines cannot be the only 

   sentencing framework the judges have, and if the 

   Commission is really worried about the 

   reemergence of unwarranted disparities, it will 

   be no good to simply ignore the fact that judges 

   are looking beyond the guidelines. 

                 I want the Commission to give us 

   help about the other places to look. 

                 The Commission could use its 

   website to cull reports that could inform about 

   judicial discretion.  It could function as a 

   clearing house on a wide variety of topics like 

   the effect of particular sentences on recidivism 

   rates and reentry, on racial and gender 
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   disparities in sentencing.  It could give us the 

   best information on evidence-based sentencing. 

                 Although the Commission has not 

   taken such an active role in the past, it has 

   extraordinary experience and resources as a 

   moderator on the debate on sentencing issues, 

   just as it did in the conference on alternatives 

   to incarceration. 

                 You can capture this discretion by 

   being the very best source of information on 

   sentencing. 

                 Four, the Commission should give 

   us better information about sentencing practices 

   and sentencing lengths.  As I said, if there are 

   no meaningful alternatives to incarceration, and 

   I recognize there are times when the crime 

   trumps everything, then give us help to 

   determine what ranges are appropriate when the 

   guideline ranges are not. 

                 One judge described it as, "Give us 

   a website.  Put in the kind of case, the 

   criminal record, guideline facts, see if other 

   judges have departed in like cases and on what 

   grounds, see what the ranges are so that we can 

   then situate what we are doing in that range." 



 365

                 Probation in the District of 

   Massachusetts has done something like that, and 

   I use it all the time. 

                 Give us better information about 

   what other judges are doing. 

                 There is a common law sentencing 

   that is evolving now that is reflected in the 

   opinions of the judges.  The First Circuit has a 

   First Circuit Sentencing Guide which now 

   includes the district court.  It didn't always 

   include the district court, but if the district 

   court is where the action is, we need to have 

   access to each other's decisions in order to 

   search, in order to enable me to follow what 

   Judge Gelpi is doing in Puerto Rico, or Judge 

   Ambrose, or Judge Dearie is doing; across the 

   country. 

                 Again, the way to shape what I do 

   is to make what other judges have done readily 

   accessible. 

                 Again, with respect to the 

   guidelines, I don't want to reiterate what 

   others have said, but, again, I see a much more 

   creative role for the Commission.  I have been 

   to conferences all around the world where 
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   commissions talk about what you do with 

   offenders, not compliance with the guidelines; 

   how you effect -- how you do what works, how you 

   effect meaningful change. 

                 Specifically, in addition to what 

   other judges have said, I think the Commission 

   should take a look again at the acquitted 

   conducts guideline. 

                 There really was over and over 

   again, in the past twenty years, the Commission 

   has made decisions to eliminate judicial 

   discretion when there was no need to.  In other 

   words, the decisions the Commission made 

   narrowed judicial discretion without the courts 

   having to say so. 

                 I had a student who did a 

   wonderful paper on acquitted conduct.  I will 

   make it available to the Commission. 

                 Acquitted conduct had not been a 

  regular part of sentencing before the guidelines. 

  It was something considered on a case-by-case 

  basis. 

                 When the statutes change[d] in 1970, 

  it was part of the racketeering statute, and 

  there was suddenly a concern that there were 
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  acquittals that were taking place because 

  evidence had been suppressed.  I mean, these were 

  acquittals that were problematic to the 

  sentencing judge because they were about a 

  particular piece of evidence being suppressed, 

  and that led to the Commission amending 1B1.3 

  to suggest that acquitted conduct had to be 

  considered. 

                 The practice before the guidelines 

  was a sort of "it depends" practice.  You 

  considered it when it bore on the sentencing. 

  You did not when it didn't so this changed in the 

  acquitted conduct perspective to mechanistic 

  rules, and it was really a product of a very 

  different statute and a very different concern. 

                 The Commission should look at 

  first offender provisions.  The Sentencing Reform 

  Act directed the Commission to deal with first 

  offenders, to ensure that the guidelines reflect 

  the general appropriateness of imposing a 

  sentence other than imprisonment in cases in 

  which the defendant is a first offender who has 

  not been convicted of a crime of violence or 

  other serious offense. 

                 The Commission changed the 
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  definition of serious offense so as to sweep 

  within the imprisonment range more and more first 

  offenders.  The result was a profound increase in 

  the imprisonment rate; part of the reason that 

  Judge Dearie was talking about. 

                 We know from work that this 

  Commission has done that real first offenders in 

  fact have a different recidivism rate than 

  others, and yet the guidelines sweep broader than 

  they need to sweep. 

                 Aberrant conduct, again, the 

  Commission weighed in to narrow what had been a 

  judge-carved out departure for aberrant conduct. 

  The First Circuit had had a totality of 

  circumstances approach, others have had a more 

  narrow approach.  The Commission tried to do 

  something in between, but there is no need to do 

  anything in between.  There was an evolving body, 

  a common law of aberrant conduct which judges 

  were carving out. 

                 Obviously the quantity guidelines 

  need to be changed, the guidelines that privilege 

  quantity above role.  Judges and the public can 

  understand the difference between someone dealing 

  drugs out of their car and someone dealing the 
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  same quantity of drugs out of a McMansion. 

                 Judges and the public understand 

  between someone who is contributing to the school 

  that they teach in in after-school programs and 

  the Enron executive who is buying his way out of 

  jail by contributing to the symptom. 

                 We can make those distinctions if 

  the quantity guidelines and the role guidelines 

  enable us to. 

                 With respect to Congress, which 

  was my third point, I want the Commission to be a 

  real expert vis-a-vis Congress.  In other words, 

  you are the people who knew what you were talking 

  about. 

                 Candidly, in some of the statutes 

  we have been obliged to follow, Congress did not. 

                 Again, it is more than just the 

  mandatory minimums.  I concur with my colleagues 

  who talk about the safety valve has to be 

  changed; to just sentence someone to a mandatory 

  minimum of ten years because of a driving under 

  offense in which he failed to pay the fine, and 

  for a variety of reasons he wound up a criminal 

  history II, makes absolutely no sense. 

                 Congress should change the safety 



 370

  valve, or the Commission should change the 

  definition of criminal history I. 

                 Substantial assistance departures 

  enables someone to go below the mandatory 

  minimum.  The case law in the First Circuit and 

  elsewhere suggests that a judge can only go below 

  the mandatory minimum to the extent of 

  substantial assistance. 

                 I can say it here.  This is a 

  completely incoherent standard.  It essentially 

  means that I say to the prosecutor, "What do you 

  think?  I will do whatever you can do."  I can't 

  evaluate a substantial assistance if that frames 

  how far I can depart.  It is, as I said, 

  incoherent and largely ceding my function as a 

  judge. 

                 The armed career criminal statute 

  needs to change.  The definition of violent 

  felony is way too broadly enforced. 

                 The First Circuit has dealt with, 

  and I think the Supreme Court is going to deal 

  with, one of my cases, a question of whether 

  resisting arrest is a violent felony. 

                 Let me go back to my first point. 

  This is really a time of maximum creativity.  The 
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  period is created because the Supreme Court, by 

  declaring the guidelines advisory, has unleashed 

  a broad discussion of that since, what works, 

  what is fair, what makes a difference in terms of 

  crime control, what is cost effective. 

                 Mandatory guidelines, aside from 

  everything else, drowned out all other voices in 

  the sentencing debate.  They focused only on one 

  purpose of sentencing, which was disparity -- two 

  purposes: disparity and retribution to the 

  exclusion of everything else.  It is as if, as 

  one judge told me, all that matters is we are 

  doing the same thing even if nothing that we were 

  doing makes any sense. 

                 In retrospect, many of our 

  sentences, the sentences for crack cocaine, did 

  not make sense. 

                 The Supreme Court has made it 

  clear in as many ways as it can that it really 

  meant it when it said the sentencing guidelines 

  were advisory, and unless the Commission and the 

  courts work to create sentencing frameworks -- 

  drug studies, addiction studies, recidivism 

  studies -- drug frameworks apart from the 

  guidelines, there will be no meaningful change in 
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  federal sentencing practicing.  Judges will 

  intone Booker, "Guidelines are advisory," but, in 

  fact, apply them. 

                 So the question is not about 

  compliance with flawed guidelines, but more about 

  being the sentencing police.  It is about what 

  the Commission can do, as I said before, to have 

  federal judges make better discretionary 

  decisions; decisions that are more reasoned, more 

  transparent, more persuasive, more effective and 

  ultimately more just. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Judge Gertner. 

                 Any questions? 

                 COMMISSIONER WROBLEWSKI:  Thank 

   you, Judge.  Thank you for all coming.  I am 

   Jonathan Wroblewski for the Justice Department 

   in Washington. 

                 First of all, let me say to Judge 

   Gertner, let me say that I am free, and I 

   enjoyed your article. 

                 I have two questions.  First of 

   all, I am very intrigued by, Judge Gertner, your 

   vision of information sharing, information 
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   sharing about -- among the judges, monitoring 

   what is going on in the federal system.  Right 

   now I, and I think we at the Justice Department, 

   am a little frustrated because we don't really 

   have the information that we would like about 

   what is going on in the system. 

                 I wonder if you support the kind 

  of open information sharing that includes 

  identifying what individual judges are doing in 

  specific cases, if you support information about 

  what individual offenders are doing after their 

  release, whether particular programs that have 

  been used in prison or alternatives to 

  incarceration that have been handed out have been 

  effective or not effective in really having five 

  or ten years of let's get all the information 

  out, all of it, and let's honestly and clearly 

  look at what is working and be prepared to say 

  when something is not working?  So that is one 

  question. 

                 Also, to Judge Dearie, you talked 

  about -- and Judge Newman talked yesterday -- 

  about the possibility of fundamental reform, 

  something very large. 

                 In the discussion we had 
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  yesterday, it seemed to me there were five 

  fundamental issues that were out there.  One is 

  whether the guidelines should be advisory or 

  mandatory; what the degree of precision of those 

  guidelines should be, severity levels, whether 

  those guidelines should take into account offense 

  characteristics or offense and defender 

  characteristics, and also whether there should be 

  incentives to promote effective reentry. 

                 I think there is a way for all of 

  the parties, including Congress, to get together. 

  We have been spending the last 25 years, it seems 

  to me, sort of fighting with one another and not 

  really talking to one another, and the Justice 

  Department has been as big an offender as anyone, 

  and the PROTECT Act was one particular example, 

  where there was no discussion amongst all the 

  parties. 

                 Is there a way to get all the 

  parties together, with everyone actually willing 

  to compromise a little bit, that it won't be 

  exactly the way anybody wants?  How do we go 

  about doing that? 

                 JUDGE GERTNER:  I will start. 

                 Per judge data on sentencing is 
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   available in Massachusetts.  Statements of 

   reasons, not through the Commission -- I don't 

   know if there are statements of reasons for the 

   public, and there is at least one scholar who 

   has evaluated the statements of reasons and 

   determined individual judge's patterns. 

                 Actually, I stand alone on this, 

   from what I understand.  I think it is a good 

   thing, because I think if we can't justify what 

   we do to the public, then we should re-examine 

   it. 

                 Of course, the concern that the 

   conference had was that the Department of 

   Justice was less than responsible in the way it 

   dealt with that data, that there were judges 

   that were pilloried for reasons that were not 

   appropriate, but I think it should be open, but 

   that may be a tall order.  As I say, it is 

   available in Massachusetts. 

                 I do agree with the data about 

   recidivism, what defendants do after release is 

   terribly important.  That data teaches us stuff. 

   That is the most significant -- one of the most 

   significant contributions of the Commission, is 

   that there was no data before the SRA.  We do 



 376

   have the ability now to actually figure out what 

   we are doing, not just in terms of who is 

   complying or not complying with the guidelines, 

   but what is happening to offenders. 

                 I might add that reentry programs 

   and drug programs on revocation were all we 

   could do given the mandatory guidelines system. 

   There is no question that those programs should 

   now be pushed up at the front of sentencing, and 

   there ought to be more diversion programs, and 

   we should monitor a person.  If it doesn't work, 

   we stop and do something different, but to pick 

   numbers out of the air doesn't make any sense. 

                 JUDGE DEARIE:  First of all, I am 

   very encouraged to hear your optimistic tone, 

   and the suggestion that, in effect, why can't we 

   all get along, which I think is really very much 

   needed in this debate. 

                 I certainly think that there is 

   room for compromise. 

                 As I said before, as critical as I 

   have been of the guidelines, and despite my 

   prosecutorial stripe, having sentenced under the 

   pre-guideline system, I appreciate the 

   availability of guidance, if you will.  I don't 
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   think it should be so precise as to point me in 

   a specific direction, because the variables with 

   respect to each sentence and each defendant and 

   each crime, are so seemingly infinite that one 

   has to be open to an imaginative, creative, just 

   sentence. 

                 Being too precise in the 

   guidelines somehow undermines that effort. 

                 Severity I think is a question of 

   who you ask, but certainly the statistics would 

   suggest we have taken a serious turn towards too 

   severe. 

                 In my early guidelines days, 

   before the -- departure jurisprudence developed, 

   I don't know that a sentencing day would go by 

   where I didn't feel that I imposed a sentence 

   that was far too severe. 

                 The sentence -- advising a client 

   about a sentence, a plea of five years or 

   possible trial exposure of ten years may have 

   some significance in that context, but beyond 

   that, I would have to be sold as a former 

   prosecutor that in terms of the legitimate goals 

   of sentencing, the difference between five years 

   and ten years -- I choose those numbers 
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   arbitrarily -- means anything. 

                 Swift, certain punishment, I 

   think, is far more effective. 

                 Offense characteristics, I didn't 

   by my remarks suggest to you that we should 

   eliminate them entirely, but as Judge Gertner 

   said, we are big boys and girls.  Some obvious 

   characteristics that would make a given offense 

   more serious, we get that, but to use this long 

   litany of offense characteristics -- they are 

   used as bargaining chips essentially by the 

   United States attorneys, and they try to use 

   them for pleas.  We don't know anything about 

   that if you want to talk about transparency, and 

   it has spawned all sorts of litigation through 

   no real end, and I think it is a mistake. 

                 There is a perfect avenue for 

   simplification; for us obvious factors that 

   would weigh, in a way so obvious they really 

   don't need to be enumerated, but I am not 

   suggesting all sentencing offense 

   characteristics should be eliminated, 

   particularly in the advisory system. 

                 The question of whether it is 

   advisory or mandatory, I think we have heard 
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   from the high court on that. 

                 I would welcome serious, serious 

   debate on these questions. 

                 I go home some days, and I think I 

   speak for every judge in the country, wondering 

   was I too severe, was I too lenient?  I welcome 

   the view. 

                 Sentencing panels in the district, 

   there is no reason why as a vehicle in the 

   Sentencing Commission we couldn't create the 

   same sentencing panels nationally. 

                 Dearie to Gertner or Dearie to X 

   judge, you pick them randomly.  "This is what 

   I've got.  This is the case.  This is the nature 

   of the sort of milquetoast watered down 5K1. 

   What do you think?  This is a first offender. 

   This is a technical first offender but clearly 

   no first offender.  What do you think?" 

                 I get feedback all the time. 

                 I have a sentence this afternoon. 

   I have heard from three of the judges on my 

   court. 

                 What an opportunity through the 

   Commission to share that sort of information. 

                 It was the hardest thing, 



 380

   pre-guidelines sentencing. 

                 That's why I always laugh when 

   people say, "Oh, I want the good old days."  The 

   good old days were hard.  You suffered through 

   them.  You suffered emotionally from them. 

                 VICE CHAIR SESSIONS:  I would like 

   to follow up with Judge Dearie and ask you -- 

   for me it is very personal.  I know all four of 

   you personally and respect you all, and we are 

   faced with a unique period. 

                 As Commissioner Wroblewski said, 

   there are discussions going on among the various 

   branches of government regarding the sentencing 

   policy, and we, the Commissioners, decided to 

   take a very broad view of what we should be 

   doing at this point. 

                 In fact, we are viewing many 

   things, including policy involving mandatory 

   minimums as well as the guidelines itself. 

                 There are discussions going on, 

   and I appreciate greatly that you don't think 

   that you are a Beltway kind of guy, but I think 

   you should probably anticipate that in response 

   to Booker, if by chance the statistics begin to 

   change and the level of departures begin to 
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   increase dramatically, you can expect those 

   things to increase. 

                 The question is whether the 

   Commission takes a proactive role involved in 

   these discussions or does not. 

                 We have taken a very strong view 

   that mandatory minimums are to be discouraged 

   or, in fact, eliminated in the past.  We have 

   reports from 1991. 

                 I happen to think the mandatory 

   minimums are perhaps the most difficult things 

   for judges to follow. 

                 When you start talking about 

   putting things on the table, there are various 

   things that have to be put on the table.  Just 

   one of the things that we talked about with 

   Judge Newman was perhaps going down the line of 

   compromising mandatory minimums as opposed to 

   broad-based, wide-range, mandatory guidelines. 

                 Putting that on the table, what I 

   heard from all four of you is should they be off 

   the table? 

                 The question is whether we as a 

   commission, and I am asking for advice -- we as 

   a commission, do we go down that road, we start 
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   entering into discussions, because of course 

   once you start walking down the road and 

   Congress is involved, and the Justice Department 

   is involved, it is sort of difficult to turn 

   around and say, "I don't like this, and I am 

   going to walk out." 

                 Does the Commission take a 

   proactive role in all branches of government in 

   discussing the broad-based issues, or do we 

   basically not get involved in that and 

   essentially rely upon the system that we have at 

   this point? 

                 JUDGE DEARIE:  With the greatest 

   respect, if not the Commission, who? 

                 I mean, the idea was, back in the 

   70s, put a prestigious group of people together 

   who have no axe to grind, who know what they are 

   talking about; lawyers, judges, members of the 

   community, offenders, penologists, scientists. 

   Put them all together.  Give them a mandate, and 

   let's be guided by their product. 

                 I am ready to sign on.  I don't 

   think we have had that, with the greatest 

   respect; I don't think we have had that. 

                 And who else to lead that 
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   discussion? 

                 JUDGE GERTNER:  Let me second what 

   Judge Dearie said.  I believe what the 

   Sentencing Reform Act said about the Commission, 

   it really would be an expert body, as you 

   described. 

                 I am skeptical of a deal, a 

   discussion that says no mandatory minimums in 

   exchange for broad-based guidelines, broad-based 

   mandatory guidelines, only because the culture 

   that I have described will mean broad-based 

   mandatory guidelines will wind up with guideline 

   adherence as we have had in the past. 

                 The reason is, we have had 20 

   years of this culture so once you put 

   "mandatory" before "guidelines," I really worry 

   that judges are going to wind up going back to 

   where we were. 

                 I think the Commission should use 

   its voice as I said commissions around the world 

   have about mandatory minimums and focus only on 

   mandatory minimums, and not try to bargain 

   with -- in other words, the guidelines system is 

   evolving now in an interesting, creative way.  I 

   worry that you stop that by putting that on the 



 384

   table in exchange for the withdrawal of 

   mandatory minimums. 

                 And I think that there is enough 

   of a movement about mandatory minimums now 

   wholly independent of guidelines that we can do 

   something about it. 

                 JUDGE DEARIE:  If I said anything 

   that seemed at odds with what Judge Gertner 

   said, I endorse 1,000 percent what she just 

   said. 

                 VICE CHAIR CARR:  Judge Gertner, 

   can you describe, you mentioned that when you 

   want to know what other judges in your district 

   have done on a similar basis, that the Probation 

   Department somehow has information for you. 

   What do they have and what do they provide? 

                 JUDGE GERTNER:  It is not a very 

   good system, but they have a thing called -- I 

   forget what it is called exactly, but there is a 

   chart, and it would say nature of the offense, 

   departure up or down, criminal history; a very, 

   very rough measure.  I would indicate what it is 

   I have, and I would get a list of cases, child 

   pornography cases, for example, where judges 

   have departed, and then I have to take steps to 
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   try to get access to present to the courts that 

   are involved or the statements of reasons that 

   are on the docket, as I said, so I can find out 

   from the statement of reasons so I can get a 

   sense of what the universe is. 

                 It is a very gross measure, but it 

   is enormously helpful. 

                 VICE CHAIR CARR:  Are they all 

   within your district? 

                 JUDGE GERTNER:  All within my 

   district, right.  It gives me an opportunity to 

   frame the discussion that I am having with my 

   staff. 

                 You know, Judge Woodlock had this 

   kind of case; he did this.  Judge Young had this 

   kind of case. 

                 I may think they are both wrong, 

   but I also understand that I have to justify 

   that within a single district. 

                 What happens is, frankly, it 

   drives my sentences higher because I am 

   different, and if I am going to pay attention to 

   what they are doing, it drives my sentences 

   higher. 

                 COMMISSIONER HOWELL:  I want to 
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   follow up on something you said in your remarks. 

                 You talked about what happens if 

   we continue five years down the road with the 

   same advisory system we have now, Congress 

   hasn't acted, so for whatever reason we are 

   still under the same system we have now. 

                 You know, we are seeing widening 

   disparities between districts, as you know, from 

   our presentations and the standard table lunch 

   sheet where we are trying to have a baseline of 

   statistics of what is going on nationally. 

                 You made the comment, and I was 

   very intrigued by it, that if disparities 

   continue to be reflected in the statistics, they 

   can be dealt with without mandatory guidelines. 

                 I am interested in, you know, what 

   your ideas are for how those -- not just those 

   within-circuit -- disparities are brought to the 

   attention of sentencing judges, and I think the 

   District of Massachusetts has the system you 

   described, which was very interesting just to 

   inform judges about what is going on, to help 

   not ameliorate any disparities within judges, 

   within-district disparities, but I guess 

   somewhat to help guide judges as to what the 
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   ranges are. 

                 Now we are talking about on a 

   national level where it gets a lot more 

   cumbersome, although that is what the guidelines 

   make an effort to provide judges on a national 

   basis, what the guideline ranges should be, but 

   what are some of your ideas for how those kinds 

   of national disparities would be dealt with 

   about mandatory guidelines?  The little 

   statement that you made, that is what we are 

   struggling with.  That is the question. 

                 JUDGE GERTNER:  I think the 

   statistics you have are starting points.  For 

   example, when Judge Cassell was speaking before 

   Congress many years ago, there was a difference 

   between departure rates, a judicial departure 

   rate in Massachusetts and the judicial departure 

   rate in a similar-sized city, which was Buffalo. 

                 You know, we were all concerned, 

   why was that so? 

                 We began to analyze it, and you 

   have the ability to analyze it so it is a great 

   starting point for discussion.  What is 

   different about Buffalo and Boston that made 

   sentencing disparities? 
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                 Well, one was the charging 

   practices of the prosecutor.  Substantial 

   assistance departures were by far much more 

   substantial in Buffalo; judicial departures were 

   more narrow.  In Boston we had a U.S. attorney 

   who did not believe in bargaining except in very 

   small numbers of cases so judges were, to some 

   degree, making up for his rigidity in the 

   departures. 

                 We can discuss whether that was 

   appropriate or inappropriate, but what I was 

   trying to say is that in other areas where there 

   is discretion, prosecutorial discretion, police 

   discretion, you bring to us what the issues are. 

   We talk about why, and in this national 

   conversation we then try to say, "Well, these 

   distinctions make a difference.  Are there 

   prosecutorial patterns that determine that, are 

   there -- is our docket different, are there 

   different kinds of cases?  What is the reason 

   for it?" 

                 It may be that we will say, "Well, 

   maybe we are doing something wrong." 

                 I think that is the step as 

   opposed to saying everybody has to do the same 
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   thing. 

                 COMMISSIONER HOWELL:  I think we 

   do.  We distinguish between which circuits have 

   fast tracks, which don't, what the immigration 

   offense types that make up, may explain some of 

   the differences.  We do all that. 

                 I mean, you know, once you get 

   beyond those situations, what prompted the 

   Sentencing Reform Act were a number of studies, 

   some done by the federal judicial circuit, some 

   done by the Second Circuit, that showed exactly 

   identical cases being sentenced with vast 

   differences between circuits and also within 

   circuits. 

                 Once we get beyond all that 

   analysis that we already do in terms of trying 

   to explain some of the disparities, both between 

   prosecutorial practices like the Eastern 

   District of Virginia, which doesn't rely on 

   5K1.1 but Rule 35 so that -- you know, there are 

   all these differences that we are all very well 

   aware of, and take account of. 

                 There are still, given the vast 

   significant and growing differences in guideline 

   sentences between regions, there are still 
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   clearly cases that are very similarly situated 

   defendants, very similar crimes where they are 

   getting different sentences in different 

   districts.  What do we do about that kind of 

   disparity?  And should we be concerned about it? 

                 JUDGE GERTNER:  I suppose to a 

   degree yes, and particularly if it is race-based 

   if there is any concern about that, but the 

   Criminal Law Committee has a sentencing 

   institute.  I would love to see a presentation 

   of the hypothetical case from the Eastern 

   District of Virginia and from Massachusetts that 

   you are describing, take it from a real case 

   file, don't tell us what the case name is, and 

   talk it out as a court, talk it out as a body, 

   and highlight that, and the Commission can then 

   talk about the differences. 

                 You know, what is amazing about 

   the culture of the judiciary over the past two 

   decades is it has really come together on 

   sentencing because of the guidelines, and now we 

   take the guidelines away, that culture is still 

   there.  Nobody wants to be an outlier, but I 

   think these conversations make a difference. 

                 ACTING CHAIR HINOJOSA:  Judge 
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   Gertner, what do you base that on?  I mean, that 

   is almost common knowledge in the judiciary as a 

   whole, that somehow Judge Dearie's statement -- 

   I am also someone that stands for the 

   guidelines, and I echo what he says; that 

   feeling that one has before mandatory guidelines 

   or after mandatory guidelines isn't the same for 

   us as judges, and somehow we just grab a 

   guideline manual and don't individually pay 

   attention to every single case no matter what 

   the system is. 

                 JUDGE GERTNER:  I don't have a 

   national perspective, except my course, we try 

   to bring in my course people from different 

   parts of the country and often from different 

   sentencing perspectives. 

                 Judge Cassell, for example, is a 

   participant in the EL sentencing court.  You 

   talk about a case.  By the end of the day, I 

   would be saying, "Well, boy, that is an 

   interesting point.  I hadn't considered that." 

                 A student would be saying, "That is 

   an interesting point." 

                 It is not an assurance here, but 

   that is how we come together as judges in the 
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   rest of what we do. 

                 You know, there are differences in 

   negligence cases and patent cases, and the way 

   we address it is talk about it and try to 

   persuade the other person their approach is 

   wrong. 

                 That is the judicial way of doing 

   it as opposed to sentencing where there have 

   been paradigms imposed on high. 

                 In any event, I think that this is 

   the time to at least try that before we consider 

   a return to a mandatory system of any kind. 

                 ACTING CHAIR HINOJOSA:  The point 

   is, the implication is left that people, judges 

   who sentence within the Guidelines don't give 

   this the same kind of thought as somebody who 

   doesn't. 

                 JUDGE GERTNER:  You said that last 

   night, and I appreciate that comment. 

                 The issue sometimes is not that 

   they don't know the guidelines are advisory. 

   The issue is what alternatives they have been 

   presented with and what alternatives they know 

   about. 

                 ACTING CHAIR HINOJOSA:  I think 
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   most judges have read Booker, and most judges 

   have good defenders and good prosecutors in 

   front of them to make their arguments, it seems 

   like to me, at least in my courtroom. 

                 The other point you mentioned was 

   the acquitted conduct guideline.  Which is the 

   acquitted conduct guideline? 

                 JUDGE GERTNER:  1B1.3 says 

   acquitted conduct has to be considered. 

                 ACTING CHAIR HINOJOSA:  Is there a 

   particular application of it you are talking 

   about? 

                 JUDGE GERTNER:  Yes.  And it is 

   the case law that also -- 

                 ACTING CHAIR HINOJOSA:  Case law, 

   but I just wonder where in the manual it would 

   mention under 1B1.3?  Is there a commentary 

   someplace you see that, other than a reference 

   to the case? 

                 JUDGE GERTNER:  I can provide it, 

   Judge. 

                 ACTING CHAIR HINOJOSA:  That would 

   be helpful, because that is something people 

   have raised, acquitted conduct.  I am not 

   familiar with the guideline. 
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                 We are all familiar with Watts and 

   the Supreme Court saying you can consider 

   acquitted conduct.  I am just not familiar with 

   what you referred to on the acquitted conduct 

   guideline. 

                 The other issue I have for all the 

   judges is just an issue that recently has come 

   to me about what to do with data, for example. 

                 This year there were 1,300 judges 

   who sentenced individuals across the country, 

   and we have statement of reasons from 1,300 

   different judges. 

                 Then you dig further into it, and 

   there are 30 judges that do almost 25 percent of 

   caseload. 

                 If you were to dig deep into it 

   even more, from my personal standpoint, there 

   are two judges on the calendar that do about 

   2 percent of all the federal sentences we have 

   statistics for, and we represent less than .0001 

   or 2 of all the percent of judges that sentence 

   people. 

                 What do we do with data that is 

   brought in where a small number of judges 

   represent a very large number of the data that 
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   we collect? 

                 JUDGE AMBROSE:  I am not sure what 

   your question is. 

                 ACTING CHAIR HINOJOSA:  The 

   question is, if you are a statistician, you have 

   a representative sample of judges when a small 

   portion of the judges are doing a large portion 

   of the sentencing. 

                 JUDGE GELPI:  Just for the record, 

   I mentioned it when I was speaking, for example 

   we are the type of district that because we have 

   so many multi defenders -- 

                 ACTING CHAIR HINOJOSA:  I am not 

   saying there is a particular answer. 

                 JUDGE GELPI:  In a district like 

   ours, for example I mentioned to you, we use 

   Booker, but the statistics sometimes will escape 

   the general statistics because of the number of 

   cases. 

                 I think that perhaps the way to do 

   it is perhaps to have surveys, send surveys to 

   particular districts or, you know, at 

   conferences or hearings like this, because if it 

   is information from statistics, you are not 

   going to be able to get it. 
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                 You just came up with another 

   example in your district.  I guess you sentence 

   conservatively, and I guess Arizona or San 

   Diego, those areas, it is a big bulk of 

   sentencing, and sometimes the statistics can 

   swallow what is actually going on. 

                 As I said, in my district, I think 

   the statistics don't reflect that Booker is 

   actually used that much because of all the plea 

   bargaining, but perhaps in your district as well 

   you have a lot of plea bargaining, for example 

   for illegal reentry cases, and that would be -- 

                 ACTING CHAIR HINOJOSA:  Fast 

   track. 

                 JUDGE GELPI:  I mean fast track, 

   yes. 

                 JUDGE DEARIE:  I was an English 

   literature major, and I am not even going to 

   attempt to comment on the point. 

                 JUDGE AMBROSE:  I am not sure what 

   you do with the few judges that have this 

   disproportionate, you know, effect on 

   statistics. 

                 I want to go back for a minute to 

   what Commissioner Howell was talking about.  I 
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   know there is this great fear we are going to 

   have this disparity because judges are now going 

   to follow their own idealogical agendas, 

   particularly post-Kimbrough, but I really don't 

   think that that is going to happen. 

                 I know it is happening to a slight 

   extent, but I believe it is leveling off, and I 

   believe history will take care of that. 

                 The very fact that most of us do 

   start with the framework of the advisory 

   guidelines, that is our first consideration for 

   a lot of us.  We look at them.  We see whether 

   or not they are the appropriate way to sentence. 

   We rule on departures, we rule on variances, and 

   then we do what we are supposed to do.  We look 

   at the factors and we see what the appropriate 

   sentence should be in the case. 

                 I think all of that is different 

   from what happened before mandatory guidelines, 

   and I think that history, even for new people, 

   that history is there. 

                 I will tell you, the most 

   interesting thing I heard today is Judge 

   Dearie's discussion of sentencing panels, which 

   is not something we do in the Western District 
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   of Pennsylvania, but I am certainly going to 

   bring it up the next time we convene.  I think 

   it is a great sounding board. 

                 Again, I agree with Judge Gertner. 

   It doesn't mean I am going to agree with 

   someone. 

                 That is why it is so important, I 

   believe, to have such an explicit record on 

   sentencing. 

                 I work on this now more than ever, 

   and I hope that my colleagues do too, because I 

   really believe that when your reasons are out 

   there in the light of day, if they are sound, if 

   they represent sound sentencing policy, people 

   will understand. 

                 Maybe I have too much faith, but I 

   really do believe people will understand if you 

   are really diligent about plugging in the facts 

   that you find to the factors that you have 

   considered. 

                 COMMISSIONER HOWELL:  Let me just 

   respond, because I really appreciate your 

   comments. 

                 One of the things that I think is 

   really exciting for the Commission right now, as 
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   Judge Dearie said, we view this as an incredible 

   opportunity, which is why we are doing these 

   hearings, and we are keeping track of our Table 

   1 statistics.  We, in some way, use those also 

   as a starting point. 

                 To us, that is part of our 

   statutory mandate; to keep track of what is 

   going on across the country with sentencings, 

   and for us it is a starting point, and we dig 

   down in these statistics all the time when we 

   are seeing, you know, big differences between 

   government-sponsored motions, between within 

   guideline sentences, outside guideline 

   sentences, upper departures, downward 

   departures. 

                 What exactly is going on to 

   explain what we are seeing in those statistics? 

                 At the same time, very important, 

   our mandate is to develop guidelines, sentencing 

   policies, that produce unwarranted disparities 

   so part of our starting point in Table 1 is to 

   see are those disparities warranted or 

   unwarranted?  So we always ask that question. 

                 Now, it may come across to Judge 

   Gertner in some of our panel discussions that we 
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   are the sentencing police.  I don't think that 

   is our intention, and perhaps -- I have been on 

   panels where I am given five minutes so I am not 

   able to elaborate on some of the digging 

   drill-down in the statute, the statistics we 

   have done, so we may appear to be sentencing 

   police because I am just able to touch the tip 

   of the iceberg, but part of what we are doing 

   now at these regional hearings is trying to 

   simultaneously, parallel with all the work that 

   we are doing, drilling down in these statutes, 

   figuring out what is going on, and things are 

   changing, and why -- you know, what -- why there 

   are apparent differences in some of these 

   statistics that we are seeing, both within 

   districts and across -- with regional 

   differences. 

                 We are also taking a broad 

   open-minded look at the guidelines to see how we 

   can best elaborate on certain factors that some 

   judges and some districts are using for either 

   variances or departures.  We are really trying 

   to take a look at how the guidelines can best 

   accommodate and provide this new guidance to the 

   judges that they need. 
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                 It is very helpful to hear what 

   judges would find helpful if there is a new 

   system. 

                 That is part of what we are doing 

   also, is hearing what would be most helpful to 

   judges also if there was a new system. 

                 I guess my bottom line is we are 

   not statistic-driven.  We use the statistics as 

   a tool, and we haven't completed and continued 

   to do analysis on what those statistics are 

   telling us about what is going on. 

                 We may find that there is 

   disparity that is maybe unwarranted.  We haven't 

   reached any conclusions yet about whether the 

   statistics are telling us that the disparities 

   we are seeing are warranted or unwarranted, and 

   I hope that at the end of these regional 

   hearings, part of our report is going to have a 

   statistical part that all of our reports do, 

   because that is an important part of what people 

   depend on in reports, that empirical review, 

   empirical analysis. 

                 Part of what we are going to hear 

   from the judges is, "What are you doing about 

   unwarranted disparity?"  We are trying to make 
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   those evaluations and drill down. 

                 There is no question, it is just 

   part of the conversation we are having. 

                 JUDGE GERTNER:  One other question 

   is whether or not -- how sophisticated your 

   statistics are.  For example, there may be an 

   urban-rural problem.  There may be more 

   sentencing alternatives for incarceration 

   programs in Boston than there [are] in the middle 

   of the country. 

                 So if I have alternative 

   frameworks, it is because I am in a different 

   place, and if that is the reason, then that is a 

   warranted disparity so maybe you need some more 

   sophistication to try to get to the bottom of it 

   but I do think that that is part of the 

   legitimacy of the system. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you 

   all very much. 

                 We will take a short break. 

                 (A recess was taken.) 

                 ACTING CHAIR HINOJOSA:  We will 

   start with our next panel.  We appreciate your 

   presence here. 
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                 We have Rachel Barkow, who is a 

   professor of law and director of the Center on 

   the Administration of Criminal Law at NYU Law 

   School.  Her scholarship focused on 

   administrative and criminal law issues.  She was 

   a visiting professor at Harvard and Georgetown 

   Law Center, and she served as a clerk to Judge 

   Silberman on the D.C. Circuit Court, as well as 

   Judge Scalia on the Supreme Court.  Her BA is 

   from Northwestern University, and her JD from 

   Harvard Law School. 

                 We also have Christopher Stone, 

   who is a Daniel and Florence Guggenheim 

   Professor of the Practice of Criminal Justice at 

   the JFK School of Criminal Justice at Harvard, 

   and he is the director of the Hauser Center, a 

   Nonprofit Organization Program in Criminal 

   Justice Policy and Management.  He also serves 

   as the founding chair of Altus, an alliance of 

   nongovernmental organizations and academic 

   centers in Russia, India, Nigeria, Chile, Brazil 

   and the United States that are jointly pursuing 

   justice sector reform, and he received his 

   bachelor’s degree from Harvard, and his law 

   degree from Yale and master’s degree in 
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   criminology from the University of Cambridge. 

                 We also have Professor James 

   Byrne, who is a professor of criminal justice 

   and criminology in the Department of Criminal 

   Justice at the University of Massachusetts, 

   Lowell.  He has taught at the University of 

   Massachusetts since 1984.  His primary 

   concentration is in the area of evidence-based 

   corrections practice with a particular focus on 

   community corrections and offender reentry. 

                 Dr. Byrne received his bachelor’s 

   degree from the University of Massachusetts at 

   Amherst and his master’s and doctoral degrees in 

   criminal justice from Rutgers in New Jersey. 

                 We do appreciate you taking your 

   time to be here today. 

                 Professor Barkow, we will start 

   with you. 

                 PROFESSOR BARKOW:  Thank you, 

   Judge Hinojosa and members of the Commission. 

   Thank you so much for inviting me [to] share my 

   thoughts with you today. 

                 I would like to start with what I 

   think is the most fundamental question facing 

   the Commission after Booker, and that's whether 
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   the Commission should endorse the current 

   advisory guideline regime or endorse reform and 

   seek a return of the guidelines to something 

   more like a pre-Booker mandatory status. 

                 After Blakely was decided in 2004, 

   I testified before the Senate Judiciary 

   Committee that I thought the guidelines were 

   unconstitutional, and at the time I thought 

   voluntary guidelines, advisory guidelines, were 

   likely only an interim solution, because I was 

   worried they would lead to too much unwarranted 

   disparity so for the longer term, I told 

   Congress that I thought Congress should direct 

   the Sentencing Commission to help it to identify 

   those guideline factors that were sufficiently 

   important that they should trigger as a matter 

   of federal law a sentence enhancement, and that 

   those factors should be treated as elements of 

   the offense, and that they should go to the 

   jury. 

                 I didn't think that if the 

   Sentencing Commission did that, that they would 

   single out very many factors for this purpose, 

   because I don't think, frankly, that many 

   guideline factors are sufficiently important 
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   that they would be offense elements, and it 

   would be unmanageable if you apply those factors 

   in that way, because trials would be too 

   cumbersome. 

                 So what I had expected with that 

   proposal was that the Commission would identify 

   some small number of fundamental areas that 

   could be left to judicial discretion in a way 

   they would be under an advisory guidelines 

   scheme, and the jury would just treat those as 

   an offense element, and everything else would be 

   part of an advisory guideline scheme. 

                 I find that was the right way to 

   balance the control of unwarranted disparity and 

   leaving room for individual decision. 

                 When I testified, I reserved as a 

   possibility it might not be necessary if it 

   turned out that advisory guidelines had a high 

   enough rate of compliance, but I confess at that 

   point I was skeptical. 

                 Five years later, I think the 

   Commission's data is proving me wrong, and I 

   think that judges are continuing to comply with 

   the guidelines in most cases, or to depart with 

   a government-sponsored motion in numbers that 
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   are comparable to guidelines compliance rates in 

   states that have mandatory advisory guidelines 

   throughout the country. 

                 These are just the numbers you see 

   pretty much everywhere and probably most likely 

   just reflect variations in human behavior. 

                 I know some representatives from 

   the administration have highlighted for you that 

   compliance with the guidelines has fallen since 

   Booker was decided, but often what is not 

   highlighted so much is that the overwhelming 

   driver of these below-guideline sentences are 

   government-sponsored motions for substantial 

   assistance, and the government's fast track 

   policy are the main reasons why the guidelines 

   aren't followed, and we know that departure in 

   that context is often significant. 

                 Judges on their own are accounting 

   for very little outside the guideline sentences. 

                 I am not saying it is not 

   happening, but I think the numbers are 

   reasonable, and where departures and variances 

   are current without government motion, in the 

   overwhelming number of cases that I am reading 

   coming out of the course, it seems to be 
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   happening in situations where the guidelines 

   themselves are in need of reform, because the 

   punishments that they are dictating seem to be 

   disproportionate to the offense. 

                 That coupled with appellate 

   oversight to keep judges from going too far in 

   one direction or another, and the Commission 

   keeping track of any area that might need 

   reform, I think this system is actually striking 

   the right balance between proportionality and 

   uniformity. 

                 I don't think there is sufficient 

   evidence to change the regime at this point.  I 

   think the Commission should continue to monitor 

   this closely.  If compliance rates start to 

   diverge dramatically from the rates in other 

   systems, if there is evidence of racial or other 

   inappropriate disparities entering into judicial 

   decisions, if you are finding there is a problem 

   with deterrence and crime rates as a result, 

   then I think you need to reconsider the current 

   framework and maybe something along the lines of 

   what I had thought was appropriate in 2004 might 

   make sense. 

                 But even if that were to happen, 
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   and you were to start thinking about fundamental 

   reform along those lines, I think you couldn't 

   do anything until you conducted a wholesale 

   review of how prosecutors are making their 

   departure motion decisions in each district, and 

   how those decisions affect everything else that 

   is happening. 

                 I think the discretion of 

   prosecutors and judges is intertwined in a way 

   that you just can't separate.  If you try to 

   just fix the judicial part of the puzzle without 

   understanding what prosecutors are doing, I 

   think there is a potential to create a system 

   that might be unwise. 

                 So if you were thinking of 

   fundamental reform, I think it would be a 

   necessary precursor to get the data from the 

   Department of Justice about what is going on in 

   each district. 

                 I recognize saying that is a lot 

   easier than getting the data, but I think that 

   is a necessary step. 

                 In that regard, I would point out 

   even when we had mandatory guidelines, we had 

   stark disparities based on factors like 



 410

   substantial assistance and fast track. 

                 Those disparities just weren't 

   garnering the same kind of political attention 

   because the Justice Department wasn't 

   complaining about them, and no one in Congress 

   seemed to mind those as much as they were 

   minding the judicial departures. 

                 From a policy perspective, from 

   the Sentencing Commission's perspective on what 

   is an unwarranted disparity and what isn't, I 

   think those disparities are just as questionable 

   and require immediate review as any other. 

                 Frankly, perhaps more so because 

   they are based often on just administrative 

   needs and not the culpability of the offender. 

                 Just to kind of sum up my thoughts 

   on this first main point, I think at this point 

   it is best to keep the advisory guidelines in 

   place, to keep monitoring them, and then at the 

   same time take a close look at the relationship 

   between what is happening with judges, but also 

   what is happening with prosecutors. 

                 Now, I think that is the most 

   fundamental question, but I would also like to 

   just briefly highlight four other areas of 
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   discussion for today. 

                 First, as I know others have, I 

   would like to urge the Commission to reconsider 

   the use of acquitted conduct to increase 

   sentences, and I appreciate the question of 

   where does the Commission say that's okay.  I 

   think what needs to be done is the Commission 

   just needs to say it is not okay.  I think that 

   would be the best way to deal with the fact that 

   I think judges are under the impression it is 

   okay, and I think some actually think they are 

   required to do it if they are to be true to the 

   guidelines treatment on relevant conduct. 

                 In this regard, even though I 

   think it is important to know Congress never 

   required it, and what happened was the 

   Commission just made a decision at the outset 

   that the guidelines sentences would be increased 

   on the basis of relevant conduct, and didn't 

   discuss whether it mattered, whether it was 

   charged or whether it was charged and somebody 

   was acquitted.  I think clarity is what is 

   important here. 

                 Every other jurisdiction that has 

   adopted sentencing guidelines since the birth of 
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   the federal guidelines has looked at this 

   approach to acquitted conduct and rejected it 

   outright. 

                 I think this uniform rejection 

   happens a lot, and I think it has been for good 

   reason.  I think increasing sentences on the 

   basis of acquitted conduct disrespects the jury 

   system and transfers undue power to prosecutors, 

   and it undermines faith in the criminal justice 

   system. 

                 I don't think if it is looked at 

   closely you can find any justification for using 

   it, and I think it has, frankly, an 

   unnecessarily dark shadow on the overall 

   guidelines regime and what people think about it 

   so if the Commission is taking a fresh look at 

   things, I put this on the list of things to 

   consider and look at closely. 

                 Second, I think the Commission 

   should reevaluate the decision to set drug 

   trafficking guideline ranges around the 

   mandatory minimums set by Congress. 

                 This is one of those areas where 

   there are a fair number of departures and 

   variances, and from judges I would like to just 
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   note from across the etiological spectrum. 

                 The Commission in its 15 year 

   report cited a survey, and it is almost 

   74 percent of district court judges, 83 percent 

   of circuit court judges think that these drug 

   punishments are greater than appropriate to 

   reflect the seriousness of offense. 

                 This is from a diverse bench, 

   that, if anything, frankly, is more 

   heavily-weighted toward Republican appointees so 

   I think those numbers are saying a lot about the 

   wisdom of these sentences, and I can hear the 

   feedback from judges reflects a flaw with the 

   guidelines and not with the judges themselves. 

                 Just to talk about that briefly, I 

   think -- I can understand why the Commission 

   would set the guidelines to mandatory minimums 

   to avoid cliffs in sentencing, but I think that 

   you can't do that without conflicting with the 

   goals of sentencing set out in 3553. 

                 There is no evidence Congress 

   thought that all sentences would be keyed to 

   that, that there would be anything other than 

   the mandatory minimum quantities that Congress 

   specified under statute, and Congress did 
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   consider it, but it obviously didn't consider 

   the Commission's empirical evidence or 

   expertise. 

                 If the Commission then uses that 

   to set sentences for everything else, that means 

   that none of those will be set on the basis of 

   the Commission's expertise or empirical 

   evidence. 

                 As a result of that, I think there 

   is a significant risk that they are 

   disproportionate and an inefficient use of our 

   prison resources. 

                 I would say the best advice is in 

   the absence of a congressional directive to you 

   that the guidelines should be built around 

   mandatory minimums, I think the Commission 

   should reconsider those sentences and look to 

   see whether empirical evidence supports them. 

                 I am pretty confident if Congress 

   disagrees with that, they will let you know they 

   will put things back to the way they were 

   before, but I think it is not the Commission's 

   responsibility to try to read the tea leaves of 

   the mandatory minimums that way, because I don't 

   actually think that was the intent of those 
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   acts. 

                 My third point is not about the 

   guidelines in and of themselves, but actually 

   about the Commission's function, and here I 

   would just ask as the Commission moves forward, 

   I think that it is important for the Commission 

   to prioritize empirical research and data 

   analysis. 

                 The Commission's research reports 

   and data analysis are the finest in the country 

   of any sentencing commission, and now, I would 

   argue, is the time for the Commission to take 

   that research to the next level and start to 

   provide Congress, courts, other interested 

   actors, with additional information other than 

   the kinds of things you compile right now about 

   sentencing conformance rate. 

                 I talk about this in the written 

   statement, and I want to keep things relatively 

   brief. 

                 So the three things that I think 

   the Commission should pay a bit more attention 

   to would be the fiscal and racial impact of any 

   proposed sentencing launching by either the 

   Commission or Congress, to evidence-based 
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   research about what works and what doesn't in 

   fighting crime and curbing recidivism so judges 

   can consider that in looking at alternatives to 

   incarceration. 

                 Finally, again, to this idea of 

   what prosecutors are doing.  I know the data is 

   hard to get, but I would make as much of an 

   effort as possible to get it. 

                 I am not saying the Commission 

   hasn't looked at these issues, because it has, 

   but I think it needs to become a central 

   priority, and at the end of the day I think this 

   is what is your most powerful persuasive tool to 

   Congress. 

                 I think this has been true for 

   state sentencing commissions with their state 

   legislatures, and I think Congress is likely to 

   find at least some of this information valuable 

   as well. 

                 I think that is absent from the 

   debates over loss of sentencing policies at the 

   federal level, and I think the Commission is 

   really well placed to put it front and center. 

                 Fourth and my last point, I just 

   want to respond to the Commission's request to 
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   provide statutory changes to recommend to 

   Congress, and here I just want to agree with the 

   work the Commission has already done, and that 

   is to recommend, as the commissioners said, and 

   as just about every sentencing expert you talk 

   to would say, that Congress should eliminate 

   mandatory minimums and allow the Commission to 

   set sentencing on the basis of what it finds in 

   the empirical evidence support. 

                 Second, and again, to eliminate 

   the disparity between crack and powder cocaine. 

                 I would imagine it is frustrating 

   for the Commission to keep making these 

   recommendations and not having them be acted on 

   immediately, but I know the idea is gaining 

   traction now, and whenever anybody discusses 

   them, the first place people point to is the 

   Commission's research on it so it has been 

   hugely valuable, and I think it is a battle that 

   is worth fighting continuously, and I think 

   ultimately the soundness of the arguments will 

   prevail. 

                 So thank you very much for 

   inviting me to participate in this discussion. 

   I applaud the Commission for holding these 
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   hearings, and it is a real honor to be part of 

   them. 

                 So thanks, and I am happy to 

   answer any questions. 

                 ACTING CHAIR HINOJOSA:  Thanks, 

   Professor Barkow. 

                 Professor Stone. 

                 PROFESSOR STONE:  Thanks very 

   much, Judge Hinojosa and members of the 

   Commission.  It is a pleasure to be here with 

   you today. 

                 I really would like to use these 

   ten minutes just to talk about one thing, and 

   that is the racial disparities in incarceration 

   in our country, including in the federal system, 

   and in particular the effect of criminal 

   arrests, minor offenses, on those. 

                 The Commission through some of its 

   recent work on the impact of minor offenses on 

   sentencing has actually put its toe in these 

   waters in a really important way.  This work and 

   research and understanding of these trends is 

   happening.  It is beginning to happen both in 

   state systems and the federal system, and my one 

   point, if I am going to encourage that work of 
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   the Commission, encourage you to do that jointly 

   with research going on in the states and think 

   broadly about the intersection of the sentencing 

   system in the federal courts with state and 

   local practice. 

                 This is an area where by confining 

   ourselves to the judicial system, the federal 

   judicial system, we miss a lot of the action. 

                 Through the impact of prior 

   offense record, you are bringing in all the 

   policy and actions of state and local law 

   enforcement every day in the federal system so 

   when local law enforcement decides to double the 

   number of minor offenses, the people arrested 

   for a ten-year period, that has a huge impact on 

   the number of prior records that are showing up 

   in your sentencing. 

                 The same guidelines applied when 

   the guideline system was adopted and today will 

   produce very different sentences because of the 

   huge increase in the use of arrests as a law 

   enforcement technique in minor offending. 

                 What I want to focus on is very, 

   very -- what I call trivial offenses, very minor 

   offenses.  I will confine the quick statistics I 
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   want to share with you to disorderly conduct; 

   about as trivial as you can get. 

                 There are more disorderly conduct 

   arrests every year in the United States than 

   there are for all violent offenses combined. 

                 The United States in general has 

   about 90 percent of the arrests in this country 

   are for, essentially, non -- not only non-part 

   1, non-part 1, non-drug, non-weapon; very, very 

   minor offenses. 

                 It is what distinguishes the use 

   of the arrest power in the United States from 

   almost every other country. 

                 The arrest rates, for example, 

   overall arrest rates in this country versus 

   Britain are about twice what they are in 

   Britain, and yet for any offense you mention, 

   they are actually a little higher in Britain so 

   the arrest rate for burglary, arrest rate for 

   robbery, arrest rate for almost anything is 

   higher in England, but the overall arrest rate 

   here is about twice as high, and all of that 

   difference is in three offenses:  It is driving 

   under the influence, possession of marijuana, 

   and disorderly conduct. 
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                 So these minor offenses are both 

   the distinguishing feature of the American 

   system of justice and have a disproportionate 

   impact on the records that offenders bring with 

   them when they appear for sentencing, and they 

   have huge racial biases in them. 

                 Just to very quickly take you 

   through the five charts that I passed out, this 

   is a reminder of what you already know, but we 

   can see it particularly vividly in the state 

   systems. 

                 The first two charts are exactly 

   the same data.  This is the rate of white 

   incarceration and rate of black incarceration in 

   the United States in different state systems. 

                 Now, the point here is simply that 

   the incarceration rate for whites and blacks is 

   hugely different. 

                 More importantly, it doesn't 

   follow the same pattern.  That is states with 

   high white incarceration rates are not the 

   states with high black incarceration rates, and 

   if you thought the rate of incarceration in 

   different states was varying because of the 

   severity of the sentencing scheme, you would 
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   think these things would at least vary together, 

   but they don't vary at all together, and the 

   first two charts show that. 

                 The first one also just reminds us 

   that the whole world -- the incarceration rate for 

   every other country -- over 200 countries in the 

   world where we have data fall below that 

   horizontal line, it is a reminder of how 

   extraordinary the rates of black and white 

   incarceration are. 

                 Professor Barkow's paper talks 

   about [what] some of the statistics are.  You may have 

   seen in the New York Times I think just a week 

   ago, for the birth cohort in 1990 now in the 

   United States for white children born in 1990, 

   3.6 percent of white children born in 1990 had a 

   father go to prison in the first 14 years of 

   their life; 25 percent of black children born in 

   1990 had a father go to prison in the first 14 

   years of their life. 

                 You can cut these statistics any 

  [] number of ways.  Professor Barkow does also 

  in her written presentation. 

                 This is, in my view, the glaring 

  injustice in sentencing in the United States. 
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  The whole world knows this is the issue, and I 

  think given the breadth of your review of the 

  framework, this is an important issue to take a 

  little time on, particularly because I think you 

  have something you can do about it. 

                 Let me just go through this very 

  quickly. 

                 These rates of black/white 

  incarceration can be stated ratio.  The third 

  chart here just describes those ratios and takes 

  advantage of the fact we have a huge variance -- 

  this is what statisticians like.  You can't do 

  anything without variance, and we have a lot of 

  variance in the ratios of black to white 

  incarceration rate by state.  It is all pretty 

  high. 

                 Except for Idaho, every state has 

  at least twice the incarceration rate for blacks 

  that it does for whites, but you see way up at 

  the top, New Jersey, New Mexico, Wisconsin, Iowa, 

  not necessarily the states you would guess would 

  have the widest disparity rates in black/white 

  incarceration rates in the country. 

                 Why is this? 

                 This is really what I want to get 
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  to.  The next chart, the final chart, is a way of 

  trying to get at that. 

                 When you do individual racial 

  disparity studies of sentencing decisions in the 

  federal system or in the state systems, almost 

  all of the disparity goes away as explained 

  through legitimate factors, and it is the 

  hypothesis of this research we are conducting now 

  at my program in Harvard is a lot of the reason 

  the racial disparity disappears is because it is 

  buried in prior record; that because a lot of 

  those prior records begin with very minor 

  offenses, and because very minor offenses are 

  largely distributed not based on conduct but 

  based on police deployment decisions and arrest 

  decisions, that the disparities in those minor 

  offenses translate in to differences in records. 

                 So while the guidelines say you 

  are supposed to be treating like with like by 

  treating people with the same prior records the 

  same, in fact a black person with a prior record 

  and a white person with a prior record are not 

  the same, because the patterns of enforcement, 

  the patterns of arrest in their respective 

  communities, on average, are so different. 
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                 But, again, here the variety 

  across the United States gives us a handle on 

  that. 

                 The racial disparity in these 

  trivial arrest also varies tremendously by state 

  to state. 

                 What is interesting is that the 

  variance in these trivial arrests explains more 

  than a quarter of the variance in the racial 

  disparities in sentencing. 

                 Nobody is going to prison for 

  these trivial arrests.  It is not that.  It is 

  not that differences in arrests are explaining 

  what people go to prison for.  It is changing the 

  imprisonment decision when they get accumulated 

  in prior records. 

                 We can talk more about that in the 

  discussion. 

                 I have been -- I am a long 

  standing interested observer in the federal 

  guidelines. 

                 For the 17 years that I was Deputy 

  Director and then Director of the Bureau of 

  Institute of Justice, it was my pleasure to act 

  as midwife to the birth of the Federal Sentencing 
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  Reporter and to serve as occasional editor for 

  some of the most important scholarship on 

  sentencing that came out.  I am a huge fan of 

  that. 

                 I am not an expert in that. 

                 I study policing systems, I study 

  state and national systems of justice both in 

  this country and others, but this issue of racial 

  disparity seems to me to be one in which the work 

  of the Commission not only can -- the review you 

  are doing now cannot only make corrections to 

  what is currently happening in the system, but 

  you can play a leadership role nationally in the 

  better understanding of how prior record arrest 

  patterns affect sentencing and affect sentencing 

  disparities we see. 

                 As I said, your early work on that 

  is important and has already broken ground, and I 

  hope we can pursue some of that work together. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Professor Stone. 

                 Professor Byrne? 

                 PROFESSOR BYRNE:  Judge Hinojosa, 

   members of the Commission, thanks for asking me 

   to come. 
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                 My background is very different 

   from the other two people you heard here.  I 

   have done a lot of the work in the area of 

   violation research, and that is what I will 

   focus on, particularly in the area of 

   alternative sanctions. 

                 In my written testimony I have 

   gone through the various types of alternative 

   sanctions that are available in the federal 

   system, but also looked at the existing 

   empirical research and the evidence-based 

   reviews of various types of alternative 

   sanctions you might want to consider as the 

   Commission moves along. 

                 What I would like to do in my ten 

   minutes of fame here is to summarize the written 

   testimony, focusing specifically on alternative 

   sanctions, and within that group, focusing 

   specifically on the U.S. citizens subgroup that 

   the federal sentencing commission probably can 

   do the most for. 

                 That doesn't mean I don't think 

   non-citizens in this system are important; it is 

   just some of the recommendations I will make go 

   beyond anything you can do as a Commission with 
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   that group of non-citizens, at least at this 

   point.  I could be wrong. 

                 Let me begin by just talking about 

   the various types of alternative sanctions that 

   are available and trying to make some sense of 

   why they are underutilized today, and then make 

   some recommendations, three specific 

   recommendations for some reforms in that area. 

                 It is pretty clear as I review it, 

   review your own report, Sentencing Commission 

   reports, that alternative sentences are being 

   underutilized, sanctions are being underutilized 

   for federal offenders who fall into the zones A, 

   B and C of the sentencing guidelines tables 

   grid. 

                 That is pretty clear, and the 

   trend has been a decrease in utilization between 

   1997 and 2007.  You see a decreased use of 

   alternatives going down from 24 percent in '97 

   to 14 percent in 2007.  That is at least 

   partially attributed in your own reports to the 

   increased proportion of non-citizens in 

   particular being held for immigration violations 

   in the system.  That is certainly part of it. 

                 However, when you break out the 
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   subgroup of U.S. citizens, you still see that 

   pattern there. 

                 Looking specifically at what is 

   happening in terms of sentencing within each 

   zone, what you see is that prison is still the 

   sanction of choice within each of these zones 

   overall: 48 percent of zone A offenders receive 

   a prison sentence, 58 percent of zone B 

   offenders, 66 percent of zone C, and 94 percent 

   of zone D offenders.  Clearly we don't see much 

   disparity at the other end, 94 percent in zone 

   D.  We are seeing a lot of variation across A, B 

   and C. 

                 Within that variation, looking 

   specifically at U.S. citizens, you see 18 percent 

   of U.S. citizens that are sentenced receive -- if 

   they are zone A receive prison sentences, 

   32 percent of U.S. citizens are receiving prison 

   sentences, and 37 percent of zone Cs are 

   receiving prison sentences. 

                 Clearly there is a subgroup of U.S. 

   citizens that are still not receiving 

   alternative sanctions, and again the question is 

   why? 

                 Ninety-two percent of U.S. citizens fall 
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   into zone C, we are sentencing them to prison. 

                 My view is, and my conclusion from 

   looking at the data is that alternative 

   sanctions can be expanded to include current 

   zone A, B and C offenders that are receiving 

   prison terms, without undermining the original 

   intent of the sentencing guidelines. 

   Specifically, I think it will increase 

   uniformity in sentencing, because that was your 

   recommended sentence, presumptive sentence for 

   offenders in each of those zones so that should 

   be an improvement. 

                 In terms of public safety, there 

   is no evidence from the evidence-based reviews I 

   have seen that you get an improvement in public 

   safety, a specific deterrent effect, by 

   incarcerating this group of people in zone A, B 

   or C. 

                 In that instance I think it is a 

   very specific example for subgroup offenders in 

   zone A, B, C, the U.S. citizen offenders. 

   Clearly there is something to be done. 

                 Now, the third point I will make 

   is that when you look at the sentencing 

   guideline grid, specifically when you look at 
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   the many, many categories, the 43 categories of 

   offense seriousness levels across the six 

   categories of criminal history -- I think Chris 

   Stone's points about criminal history certainly 

   come to bear here -- there are too many cells, 

   and when you look at the cells where somebody 

   is -- can be considered for at least alternative 

   sanctions, there are too few of those. 

                 One thing you can say, and other 

   people have told this to this Commission -- I 

   know I have read that testimony -- keep it 

   simple.  Reduce the number of criminal history 

   categories and reduce the number of offense 

   seriousness levels. 

                 Certainly the rule of thumb ten, I 

   don't know why everybody picks ten.  Ten makes 

   sense.  Going across, you can have six, you can 

   certainly go down to five no problem, truncating 

   the top two, but certainly Chris' comments make 

   you wonder if you should expand that first level 

   as well, so talking about going from six to 

   three or six to four in criminal history, I 

   think that is something that should be 

   considered with the purpose of increasing the 

   zone that would be the alternative sanction 
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   zone.  I would say, my recommendation would be 

   between 20 to 40 percent so I would like to see 

   a doubling of the zone myself, and, again, I 

   think that is something that could be done, and 

   I think research that directly compares prison, 

   longer and shorter terms, and directly compares 

   prison to alternative sanctions suggests you can 

   do that without any threat to public safety. 

                 So then what comes back to the 

   commissioners is would we have more 

   proportionate punishments as a result of this 

   new system, and that is something, again, I 

   think certainly the Commission should consider. 

                 I think you can do that, again, 

   without affecting public safety. 

                 Utilizing existing alternative 

   sanctions, now, you could improve public safety, 

   however -- and this is my fourth point -- by 

   looking closely at the alternative sanctions you 

   currently allow judges to choose from and 

   improving those alternative sanctions. 

                 Specifically, the types of 

   alternative sanctions we have in the system now 

   still rely on, at least the top tier for zone C, 

   a period of incarceration followed by a period 
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   of home confinement or placement in a 

   residential treatment center or halfway house. 

                 We have zone B offenders getting 

   probation plus home confinement, and you have 

   zone A offenders, at least the presumptive term, 

   would be about 39 months of federal probation. 

                 In each of those cases, in 

   particular for the zone B presumptive and zone C 

   presumptive, we are utilizing sanctions that I 

   think emphasize too much the surveillance 

   control components of alternative sanctioning 

   and not enough offender treatment to change the 

   component of that, and I think if you look at 

   the evidence-based research reviews that have 

   been done over the last 10, 15 years, they 

   are very consistent on saying one thing: 

   Surveillance-oriented alternative sanctions do 

   not work in the sense that they do not provide 

   any improvement in public safety. 

                 That doesn't mean that those 

   alternative sanctions are not advantageous over 

   prison, even in their current form, but if you 

   are looking for a specific deterrent effect you, 

   won't find it in the current alternative 

   sanctions we have, at least looking at the 
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   research as I did. 

                 One of the frustrations I had to 

   writing this testimony up was realizing that 

   there is very little out there in terms of 

   independent external evaluations of federal 

   probation, of probation plus confinement or of 

   split sentencing. 

                 You would think that if we have 

   had these for 25 years in place, that there 

   would be a subgroup of evaluations that I would 

   be able to look at. 

                 We have moved much quicker in the 

   area of hot spots, policing, evaluations in that 

   area than we have here, so we have 25 years of 

   alternative sanctions in place, but we don't 

   have a body of research that I can review and 

   summarize to you and say, "This is what the 

   evidence shows."  That is frustrating from my 

   perspective. 

                 That means when you read my 

   testimony, the reviews you are reading are based 

   on state level programs, state-level initiatives 

   so that is important to keep in mind. 

                 With that, still with that I would 

   say we need to expand utilization of alternative 
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   sanctions, and I think there's a justification 

   for doing that, but within that I think we need 

   to look more closely at perhaps expanding the 

   array of sanctions available. 

                 Let me be specific in terms of 

   what I think the evidence shows, which is that a 

   combination of surveillance and treatment or a 

   balance between the two needs to be in these 

   programs. 

                 Intensive supervision programs, if 

   you read the evidence-based reviews, for 

   example, they say the early 90s programs that 

   were developed didn't work, didn't reduce 

   recidivism. 

                 In fact, if you look closely at 

   those evaluations in the subgroup, what I would 

   call quality evaluations, they did show that 

   intensive supervision, this notion of intensely 

   getting into a case and having an impact, can 

   make a difference if what you are focusing on is 

   not tail them, nail them and jail them, but what 

   you are focusing on is trying to change 

   behavior, lifestyle change, which is treatment. 

                 That is certainly one type of 

   alternative sanction that I think we need to 
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   consider. 

                 The second point I would make is 

   that we moved away from boot camps in the early 

   90s because we said the research didn't work. 

   But you know what?  Take a close look at the 

   boot camp research.  What you will see is this 

   notion that we can replace longer sentences with 

   shorter sentences, and if we could provide some 

   type of intensive program for offenders, that is 

   something to consider, but maybe what the 

   intensive program should be is not marching in 

   place or work programs, but maybe it should be 

   intensive treatment. 

                 If you think of the boot camp 

   model, the new boot camp model being intensive 

   residential treatment for six months, you know 

   what?  That might have an impact on public 

   safety that you wouldn't have seen in a boot 

   camp. 

                 Third would be split sentencing. 

   This is something certainly I think is worthy of 

   further research, and that is right now when 

   offenders come out from their average nine-month 

   prison term and go into a community program, 

   nine out of ten times -- I'm sorry -- three out 
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   of four times, they are going into home 

   confinement.  Maybe we should be considering 

   moving them into -- from intensive treatment 

   within a prison setting to intensive treatment 

   in either an out-patient or residential setting, 

   and somehow doing that prison to community 

   transition that everybody talks about with 

   reentry within that subgroup of offenders. 

                 The point is maybe you need to 

  rethink split sentencing and not focusing on when 

  they come out the confinement aspect of it or the 

  control monitoring aspect of it, but really the 

  offender change part. 

                 Now, that said, three basic 

  recommendations that I make:  First 

  recommendation, and I will try to put some 

  numbers to it to see what impact it has, and I go 

  into more detail about it in my presentation, the 

  first recommendation would simply be to think 

  about restructuring federal sentencing 

  guidelines, and here a mandatory component might 

  not be a bad idea for this subgroup; to limit the 

  use of prison-only sentences for zone A, B and C 

  offenders.  I think you could do that without any 

  impact on public safety, and I think the research 
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  demonstrates that. 

                 If you just did that for U.S. 

  citizens, you would see about a three percent 

  decrease in the 2007 prison population so about 

  three percent drop.  Not big, but a drop. 

                 Again, you are going to be able to 

  do that with no change and effect on public 

  safety, as I read the research there. 

                 Second point that I would make is 

  redesigning existing alternative sanctions, and 

  there specifically I am talking about the zone B 

  presumptives and zone C presumptive sanctions 

  based on a review of what works with specific 

  subgroups of federal offenders, and there we are 

  talking about white collar offenders, drug 

  defenders, sex offenders, et cetera. 

                 These new generation sanctions, 

  like the ones I described, I think you will find 

  more reduced recidivism.  If you believe the 

  evidence-based reviews, the recidivism reduction 

  effects you should expect are modest, about a 10 

  percent overall reduction in recidivism among 

  these groups, even utilizing these new 

  strategies. 

                 Again, rate of return to prison 
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  would go down among these federal offenders. 

                 Again, just focusing on the U.S. 

  citizens that you would put in these programs, I 

  think you would see on the order of another 

  3 percent decrease in the federal prison 

  population.  That is a modest recommendation and 

  I think a very modest estimate. 

                 Others have made statements that 

  suggest a 50 percent reduction with these 

  programs.  I just don't think it is supported by 

  looking at the subgroup that I am here. 

                 The third point and probably the 

  most controversial to this group is to look 

  specifically at the offenders in offense levels 

  12 to 14 currently, because when you break out 

  the offense levels in the most current data that 

  I looked at in those groups, you have a lot of 

  offenders falling in those three offense level 

  categories. 

                 I think you need to truncate the 

  43 down to 10, but I think you need to look 

  specifically at the impact on the number of 

  offenders falling in those categories. 

                 You have about 5,400 U.S. citizens 

  eligible for alternative sanctions that would 
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  fall in that zone if you moved that zone into an 

  alternative sanction zone, and that would reduce 

  the overall federal prison population by about 

  8.5 percent; again, with no impact on public 

  safety, moving them to that area, as I see it, at 

  least as I review the research. 

                 This overall suggests that without 

  doing anything fancy here, utilizing existing 

  sanctions with some improvements in the area of 

  the alternative sanctions in terms of emphasizing 

  treatment as well as surveillance control, you 

  could reduce the federal prison population by 

  about 15 percent, again extrapolating from 2007 

  numbers.  That is a start, and that is what I 

  would recommend the Sentencing Commission 

  consider beginning in terms of reforming in the 

  area of alternative sanctions. 

                 Thank you. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Dr. Byrne. 

                 Questions? 

                 VICE CHAIR CARR:  First of all, I 

   would like to compliment you on being one of the 

   fastest talking trilogies of panels we have had. 

                 Professor Stone, your research is 
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   enlightening and disturbing.  I am curious to 

   know what you would have us do with it. 

   Obviously if we were to reduce the number of 

   criminal history categories and expand within 

   each one the number of criminal history points, 

   it might do something to ameliorate the impact 

   on federal criminal history categories, of what 

   you described as the disparate, unwarranted and 

   perhaps prejudicial nature of arrest records 

   around the country.  What would you suggest? 

                 PROFESSOR STONE:  I think -- as a 

   first matter, I think there are certain prior 

   offenses that should simply be taken out of the 

   calculation.  I think that is in some sense the 

   most dramatic, and that is what would make the 

   biggest difference. 

                 I don't think you would be acting 

   alone.  I think what this body of research and 

   the patterns of arrests and convictions that we 

   are seeing for these minor offenses is going -- 

   this is alarming to police officials, this is 

   alarming to state legistlators, this is alarming 

   to many people. 

                 I think what we are going to see 

   in the next ten years is a more understanding 
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   treatment of what these minor arrests and 

   convictions actually indicate. 

                 I am not an advocate that the 

   police should, when they see a disorderly group 

   on the street, drive on by and not get involved 

   with that, but their involvement leads to 

   arrests and conviction of minor offenses in some 

   neighborhoods and not in others. 

                 We are not going to change all of 

   that overnight, but we can change how it is 

   treated. 

                 In Massachusetts, where I am 

   currently working and living, there is a lot of 

   focus on criminal offender -- criminal history 

   used by employers and their records. 

                 One set of recommendations around 

   that kind of thing is, "We will seal them 

   earlier."  That doesn't help. 

                 On the other hand, taking the most 

   minor offenses completely out of those criminal 

   records that employers see can make a big 

   difference in employment and reentry patterns. 

                 So I think we are going to see in 

   a number of policy areas in the justice system, 

   I hope, in an effort to try and ameliorate some 
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   of the racial disparities that are caused here, 

   the stopping using these most minor convictions 

   and arrests in the way we do now, and I think 

   you could take more steps in that direction, 

   both on the research side and how you direct 

   judges to use these prior records. 

                 VICE CHAIR SESSIONS:  Professor 

   Stone, your concern, we just dealt with minor 

   offenses just over the past couple of years. 

   What we based our decision upon was not 

   necessarily racial impact, the studies you 

   relied upon or engaged in, but we relied upon 

   the impact in terms of recidivism so I am 

   reminded particularly about driving without a 

   license, or suspended license offenses, and 

   there seemed to be based upon our recidivism 

   studies some consistency, that there is some 

   increased recidivism rates as a result of 

   persons who were convicted of those particular 

   offenses, and therefore when you are talking 

   about criminal history, you are basically 

   talking about black people who reoffended.  As a 

   result, that was kept in. 

                 I am interested to know whether 

   you know of any recidivism studies out there, 



 444

   not in the federal system because I don't think 

   we have any, regarding disorderly conduct 

   offenses.  That was my first question. 

                 Dr. Byrne, I have another 

   question.  You cite statistics about 

   incarceration rates.  One of the difficulties in 

   our statistics is, frankly, that we do not 

   delineate sentences which are time served; that 

   is, persons that spent one day or less in 

   prison, and then we use supervised release as 

   opposed to probation. 

                 Frankly, I will tell you in 

   Vermont, the federal court in Vermont, that is 

   exactly what I do.  I impose time served, 

   despite the fact the time was five minutes, and 

   I think that is fairly consistently done in 

   various parts of the country. 

                 My question is, would that, would 

   a study be helpful to delineate what percentage 

   of those people who go to prison in fact are in 

   prison for time served, if they are really 

   probationary sentences, so those are the two 

   questions I have. 

                 I have an opportunity to ask 

   questions so that is why I asked them both at 
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   the same time. 

                 Professor Stone? 

                 PROFESSOR STONE:  Under the second 

   question, the answer is yes, and good sentencing 

   analysis, at least at the state level, does 

   distinguish precisely the kinds of sentences you 

   were talking about. 

                 There is a lot of gross 

   statistics.  You could take very broad 

   statistics of sentencing decisions or 

   incarceration rates, but the data I am using 

   here, and increasingly the data people study on 

   these matters, would distinguish the 

   circumstances that you are describing, and I 

   think it is important to do so. 

                 The more important point here from 

   my point of view, from the first point, the 

   offenses that we are talking about here -- and I 

   used disorderly conduct because it is the common 

   one across the country.  It is the third most 

   common offense category, you know, arrest across 

   the country -- it is not about conduct.  We call 

   it conduct, but you can't study its recidivism, 

   because what triggers an arrest for disorderly 

   conduct is much more about a deployment of a 
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   police officer, an engagement between a police 

   officer and a civilian, and that is going to 

   happen.  It is going to result in arrests by 

   neighborhood and by the kind of conduct over and 

   over again. 

                 Studies of this -- for example, my 

   colleague in the sociology department, Rob 

   Sampson at Harvard, has done films of disorderly 

   youth, white and black.  He shows the same film, 

   same conduct.  Depending on the race of the 

   person, people describe what they see in the 

   film as disorderly more so when the same conduct 

   is being engaged in by African Americans.  This 

   is true for both black and white observers. 

                 VICE CHAIR SESSIONS:  I appreciate 

   that distinction, but maybe we have a difference 

   in the term "recidivism."  My understanding of 

   recidivism is that people who have disorderly 

   conduct convictions are more likely to reoffend 

   into the future, not in regard to disorderly 

   conduct, but in other offenses, and as a result, 

   when you see someone with a disorderly conduct 

   on their record, you know that they are more 

   likely, theoretically, to reoffend than a person 

   who doesn't have a disorderly conduct, and I 
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   wonder if that kind of study has been done. 

                 PROFESSOR STONE:  Those studies 

   have been done in the state and local systems. 

   They are not completely consistent, but, by and 

   large, in terms of trying to predict from minor 

   offenses to more serious offending, it doesn't 

   play out. 

                 These are essentially studies of 

   what is known as "broken window hypothesis." 

                 That is different than policing 

   those things can reduce the major offenses. 

   There is evidence that you can do that. 

                 So police departments that 

   increase their use of minor arrests do in some 

   cases see successes at reducing major offending 

   in those areas, but that is different than 

   saying the people we arrest for the disorderly 

   are more likely to then themselves commit the 

   later offenses.  That there is very little, if 

   any, empirical support for. 

                 PROFESSOR BYRNE:  I think you are 

   right about the research problems in some of the 

   state level research and how they factor in time 

   served, but within the federal system, 

   70 percent of your offenders at some point are 
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   going to do pretrial time in institutions.  I 

   had to write a piece on the federal pretrial 

   system for the 25th anniversary of the Federal 

   Pretrial Services Act last year, and that's one 

   thing that I certainly noticed, is the increased 

   use of pretrial incarceration.  It probably ties 

   into this disproportionate minority confinement 

   issue as well. 

                 Certainly that has to be factored 

   into any research that you do looking at these 

   sanctions so from my perspective, I would still 

   like to see the research done, and we have to 

   figure out how to deal with the time served 

   aspect of it in terms of the zone B and C 

   offenders that I assume you were talking about. 

                 COMMISSIONER HOWELL:  Just a 

   follow-up, and I also have a question for 

   Professor Barkow, but to follow up on some of 

   the questions my colleagues have asked Professor 

   Stone. 

                 We didn't just look at criminal 

   history; and we also looked specifically at 

   disorderly conduct, because we were also 

   concerned about these racial impact issues. 

                 Disorderly conduct is only counted 
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   as a prior if your incarceration results for 

   more than three days. 

                 Part of what I am interested in 

   is, have you been able to look at incarceration 

   rates and look at how this is affected by -- I 

   would like to see this chart for how many people 

   are arrested for, say, disorderly conduct and 

   are sentenced to more than 30 days, so how much 

   is that affecting -- because if it is just 

   disorderly conduct arrests, that is also not 

   counted under the sentencing guidelines in our 

   criminal history calculations. 

                 Also, for driving under the 

   influence, that was also a debate that we had 

   within the Commission about how to deal with 

   that, and similarly, in order for that to even 

   be -- it is careless or reckless driving, you 

   have to be sentenced for more than 30 days, and 

   ultimately, that is something that basically is 

   a statistic. 

                 I would sort of like to see these 

   charts broken down.  I don't know whether that 

   is possible or whether you could give us a 

   citation to where this is broken down by 

   disorderly conduct, by DWI and also by pot 
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   possession so that we can -- and also by length 

   of incarceration so we can see really how much 

   this is affecting sort of the peculiarities 

   of our criminal history guidelines.  So that 

   would be helpful and sort of more of a request, 

   because I think this is something that we were 

   very sensitive to when we rewrote -- amended the 

   criminal history guidelines, and it may require 

   additional attention from us with a little bit 

   more statistical assistance from you, if that 

   would be possible. 

                 I hesitate to bring up acquitted 

   conduct since we had a very lengthy discussion 

   about acquitted conduct yesterday, and I know 

   you were in the audience so you heard, but one 

   of the issues of acquitted conduct, at the same 

   time the judges want more discretion, including 

   discretion to consider everything they have 

   heard during a trial that might include 

   acquitted conduct, and the concerns that you 

   have articulated that I share about not 

   completely barring consideration of acquitted 

   conduct, I just wanted to get your reaction, and 

   it may be unfair so ask your reaction right off 

   the bat, but I am going to do it anyway, which 
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   is to rather than having a complete bar, a 

   complete restriction on the sentencing judge's 

   discretion to consider acquitted conduct when 

   that judge may consider it relevant to 

   sentencing, but to cabin the weight given to 

   acquitted conduct so that a judge could only 

   consider acquitted conduct in determining where 

   within an otherwise applicable guideline range a 

   sentence should fall. 

                 So rather than including it as 

   part of the relevant conduct calculation for an 

   adjusted offense level, using acquitted conduct 

   to increase offense level, but just allowing 

   judges to use acquitted conduct to decide where 

   within a guideline, otherwise applicable 

   guideline -- is that something that would sort 

   of balance the ability of judges to exercise 

   their discretion to consider it if they wanted 

   to, but cabin it to an otherwise applicable 

   guideline range? 

                 PROFESSOR BARKOW:  My own view on 

   this may be something that others don't share, 

   but I don't think it should be used at all.  I 

   recognize historically, though, that in some 

   cases it was something that was on an 
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   individualized basis of judges, and they could 

   either talk about the fact they were doing it or 

   not.  We had no sentencing feedback prior to the 

   [] guideline era so you wouldn't really know 

   what they were doing, but I think once you bring 

   something like that out into the open and judges 

   are doing it -- I mean, at most I would say 

   something like in extraordinary circumstance, 

   because I just think it shows complete disregard 

   for the fact that we have a jury system, because 

   even if you only use it a little bit, however 

   amount you use it for is still saying to the 

   jury, "Thanks for your time, ladies and 

   gentlemen of the jury.  Because of your time I 

   am just going to use it a little bit." 

                 I just think it is 

   fundamentally at odds -- I understand this 

   desire to try and find a middle ground, and I am 

   sympathetic to that, but I can't conceptually 

   think of a way to do it in the open, making it 

   transparent, that does anything other than 

   disrespect the jury. 

                 The prior system, the way that it 

   could work without people knowing about it is 

   [judges] didn't give any kind of reasons for 
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   anything they were doing so it could be that, 

   could be something else. 

                 Once you have to make it explicit, 

   I think it is just, frankly, an explicit 

   rejection of what the jury spent all their time 

   doing. 

                 So my own answer to that would be 

   I would just say it is not relevant conduct and 

   leave it at that, and then, frankly, you could 

   have a system where judges are still doing it, 

   and the Commission itself has not condoned it, 

   but let judges decide for themselves within the 

   guideline range where they want to put somebody, 

   and if that is one of the factors they can do 

   it, and they don't have to say more about it. 

                 ACTING CHAIR HINOJOSA:  Professor 

   Barkow, do you feel the same way about uncharged 

   and dismissed conduct as opposed to acquitted 

   conduct? 

                 PROFESSOR BARKOW:  I think the 

   analysis there is different, actually.  I am not 

   a big fan of that either, but I understand why 

   the Commission would include that, and I 

   understand there was a rationale for that based 

   on the way the federal code was written; that it 



 454

   was very hard to create a guideline system 

   because of the complexity of the federal code 

   and the worry that prosecutors would not charge 

   certain things and would take over the system. 

                 I tend to think the solution to 

   that would be more severity in one direction, 

   more severity, so there is problems for that, 

   but that one I think is more complicated because 

   it is trying to check our prosecution practice, 

   but there is no justification in the context of 

   acquitted conduct, because there the prosecutor 

   hasn't given anything.  They put it out in the 

   open, jurors decided it, and they rejected it. 

                 I would say I think that in order 

   to take the single approach to uncharged 

   conduct, you would have to do some of the things 

   that judges and others have urged you to do in 

   terms of simplifying the guidelines so that 

   would require a much more massive overhaul of 

   the system, frankly.  I think that is a stroke 

   of a pen.  I think that is actually easier, and 

   because there is no justification for it, I 

   think, you don't even have to have that much of 

   a debate over it. 

                 The uncharged conduct requirement 



 455

   would fundamentally require you to rethink your 

   grid, your table.  Your approach to relevant 

   conduct is at the heart of a lot of things in 

   the guidelines and their complexity, so the 

   uncharged part of the conduct, I think that is 

   different so I don't think at this point down 

   the road the Commission has gone down to require 

   other fundamental changes too. 

                 ACTING CHAIR HINOJOSA:  One last 

   question, Professor Stone.  One of the things I 

   noticed, some states will have a sentence where 

   you either pay a fine or you serve 30 days.  Are 

   there studies that show people that don't have 

   the financial means to [pay] end up spending the 30 

   days in custody as opposed to paying the fine 

   and how that may affect charging? 

                 PROFESSOR STONE:  I don't know 

   specifically the answer to that study on that 

   particular issue. 

                 Maybe Professor Byrne does, but I 

   think it will go to the same point we were 

   talking about a minute ago, which is the 30-day 

   threshold. 

                 I think that the minor offenses 

   that result in 30 days incarceration or more, 
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   again, is too low a threshold.  These things 

   multiply themselves.  People end up with three, 

   four, five disorderly conducts, they get 30 

   days.  It doesn't mean anything more than it did 

   when they got one, but I wish I had a more 

   direct answer to your question.  I am afraid I 

   don't. 

                 VICE CHAIR CASTILLO:  I just want 

   to add to Professor Barkow, I appreciate the 

   testimony we received from Professor Stone and 

   Professor Byrne.  It is very helpful. 

                 First of all, on acquitted 

   conduct, I totally agree with you, but I have an 

   issue here at the Commission.  My problem with 

   acquitted conduct is it leads to disparity, 

   because even among the judges here, we would not 

   agree as to when it would be used, when it would 

   not be, and I am concerned about disparity, 

   which gets me to my fundamental point with your 

   testimony. 

                 You say we should continue with 

   the advisory system, and one of the things you 

   pointed out is appellate oversight, yet 

   yesterday we had a bunch of appellate court 

   judges here, and if I had all the judges in my 
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   circuit, they would all be tossing up their 

   hands saying, "After the Supreme Court's 

   jurisprudence, we are throwing up our hands on 

   appellate oversight." 

                 Literally, district court judges 

   throughout the country are getting to the view 

   that as long as they justify their sentence one 

   way or the other, it is going to be upheld on 

   appellate review. 

                 Looking at all the case law, and 

   really, every single sentencing opinion that 

   comes down, either at the court of appeals level 

   or the district court level, I cannot argue with 

   them. 

                 You said as long as the compliance 

   rate doesn't vary dramatically, we are okay, so 

   that kind of begs the question, what do you 

   define as "very dramatically"? 

                 Because I could tell you that even 

   among the group of judges we had here right 

   before you testified, there is varying rates 

   within circuits, there is varying rates within 

   my circuit.  If you look at the Southern 

   District of Illinois versus the Northern 

   District of Illinois, there is a lot of 
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   different things going on there, and I agree 

   with Judge Gertner that we shouldn't just accept 

   those facts and statistics generally and jump on 

   them; I think we need to dig at them. 

                 At what point would you as an 

   academic throw out the red flag and say, "This is 

   a compliance rate that varies very 

   dramatically"?  Is there a number you have in 

   mind? 

                 PROFESSOR BARKOW:  It would 

   require more sophisticated -- I think if we are 

   talking chance, that is bad, and I would agree 

   with you there. 

                 I guess one thing I would say 

   about the regional disparities, and this goes 

   back to the point about the jury -- a big part of 

   what prosecutors do in a district -- and what [it]  

   does is operate against the shadow of a jury trial, 

   and what a jury in a region might do. 

                 I think it is normal and 

   appropriate in a system that respects federalism 

   that different districts are going to have 

   different practices, because they should be 

   operating, I think, in the shadow of their 

   juries so I wouldn't want a Boston -- a Boston 
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   jury is not going to think the same way as a 

   Texas jury will, and everyone in that system is 

   going to be operating against that baseline. 

                 In a system of pleas and people 

   trying to figure out what would happen if we 

   went to trial, I think you are going to get 

   disparities, but I don't think those are 

   unwarranted.  I think those are entirely 

   warranted and, frankly, part of the United 

   States' great commitment to federalism. 

                 Part of it is just my view of the 

   regional disparity not being as problematic. 

                 I think within a district, judge 

   disparities, that is much more alarming to me, 

   because that would be a little -- then you 

   couldn't just say we are operating in the shadow 

   of a jury, but just judges departing from one 

   another, and maybe the solution to that would be 

   something like the judge panels or something 

   that could deal with within a district. 

                 So part of it is those numbers 

   don't worry me because to the extent I think 

   they are mostly already against their -- 

                 VICE CHAIR CASTILLO:  What if we 

   got to a national number, compliance number -- I 
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   don't even like to call it a compliance 

   number -- what if we got to a national number of 

   within guideline sentences of less than 

   50 percent?  Would that throw up a red flag to 

   you? 

                 PROFESSOR BARKOW:  It depends on 

   how much the government -- I view it as 

   government motion.  I put that in the same 

   category of the guidelines, as I believe it has 

   been -- 

                 VICE CHAIR CASTILLO:  I agree with 

   you. 

                 PROFESSOR BARKOW -- so that number 

   together within guidelines plus the government's 

   monitored motions, I think if you got to the 

   point where that starts to get to 50 percent, 

   something is wrong. 

                 The numbers of the states, it is 

   right around 70 percent, which strikes me with 

   the consistency is probably about right, but it 

   requires much more sophistication than just 

   throwing up a number.  I do think you need to 

   look at why that is. 

                 I think if every single judge 

   finds this one guideline to be the one they have 



 461

   to depart, I just think the instinctive reaction 

   shouldn't automatically be, "What is wrong with 

   the judges; are there that many of them that are 

   departing?"  Let's look at the guideline. 

                 Part of it depends on are you 

   seeing consistency in terms of this one 

   guideline problem, or is it actually not this 

   one guideline; they are just starting to go 

   crazy all over the place.  That is where the 

   system unravels to the point that you do have to 

   act. 

                 Part of it would just be is it 

   regional versus within a district.  The next 

   would be is it consistent within a certain type 

   of guideline that is leading to the departures. 

                 Let's look closely at the 

   guideline.  If we have to do it because Congress 

   told us we have to, that seems to be an ideal 

   candidate to become mandatory in some way and go 

   to the jury. 

                 But if it is not and judges are 

   not complying with it, then I view that as a 

   fire alarm for the field that there is something 

   wrong with the guideline. 

                 ACTING CHAIR HINOJOSA:  Thank you 
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   all very much.  We appreciate your patience and 

   certainly appreciate all the information you 

   have given us. 

                 Rather than take a break before 

   the next panel, we are going to go on. 

                 We did have one other panelist who 

   had an emergency and is not being able to here, 

   and that is Commander Garry McCarthy from 

   Newark, New Jersey, and he did call and say 

   there was an emergency and he will not be able 

   to be here. 

                 We do appreciate your presence 

   here, and we are honored that you are here and 

   willing to share your thoughts. 

                 This has a deep law enforcement 

   community impact, any decisions involving 

   sentencing practices. 

                 Just like all the other panelists 

   have given us insight into different components 

   of the federal court justice system, we are 

   happy to have Police Commissioner Raymond W. 

   Kelly.  He has been the Police Commissioner and 

   has been so since 2002 in New York City. 

                 He has previously served as the 

   Commissioner of the U.S. Customs Service.  He 
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   has also served as Under Secretary for 

   Enforcement at the U.S. Treasury Department 

   where he supervised the Department's enforcement 

   bureaus including the U.S. Customs Service, 

   Secret Service, and the Bureau of Alcohol, 

   Tobacco and Firearms and the Federal Law 

   Enforcement Training Center, Financial Crimes 

   Enforcement Network, and the Office of Foreign 

   Assets Control.  He has been spent 31 years in 

   the New York City Police Department.  He holds 

   his bachelor’s degree from Manhattan College, his 

   JD from St. Johns, and his LLM from New York 

   University, and an MPA from the Kennedy School 

   of Government. 

                 Are you still attending school, 

   Commissioner Kelly? 

                 COMMISSIONER KELLY:  I wish I was. 

                 ACTING CHAIR HINOJOSA:  We are 

   also very honored to have Susan Smith Howley, 

   who has been with the National Center for 

   Victims of Crime since 1991, and she presently 

   serves as director of public policy where she 

   manages and coordinates public policies and 

   advocacy efforts of the NCVC.  She provides 

   assistance to legislators and advocacy groups 
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   working at the federal and state legislation, [at] 

   the federal and state levels, obviously, 

   tracking legislative trends and providing 

   analysis of loss relating to the rights and 

   interest of crime victims.  She has received a 

   bachelor’s in international affairs from Texas 

   University and her law degree from Georgetown. 

                 We will start with Commissioner 

   Kelly. 

                 COMMISSIONER KELLY:  Chairman  

   Hinojosa, members of the Commission.  Thank you for  

   your invitation to appear before you here today. 

                 I want to begin by congratulating 

   you on the 25th anniversary of the Commission, 

   which I believe has significantly strengthened 

   America's criminal justice system.  It has done 

   so by fostering transparency, predictability and 

   fairness in federal sentencing across the 

   nation.  That is a legacy worth reflecting upon 

   as we consider the future of sentencing 

   guidelines and policy alternatives that could 

   have the unintentional effect of halting the 

   progress we have made to reduce violent crime in 

   the United States. 

                 I have been asked to discuss the 
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   core policing strategies that have enabled New 

   York City to drive crime rates down 

   dramatically, while also helping to reduce the 

   state's prison population. 

                 First I would like to give you 

   some historical perspective. 

                 Since 1989, UCR index crime in New 

   York City has fallen each and every year by 

   72 percent overall.  This has taken place even 

   as the city's current population has grown by 

   1 million since 1990 to 8.4 million. 

                 That year, New York recorded an 

   all time high of 2,245 murders. 

                 In 2002, for the first time, the 

   city experienced fewer than 600 homicides, 

   something we have accomplished every year since. 

                 In 2007, we had fewer than 500 

   murders.  The actual number was 496. 

                 It was the first time the murder 

   rate fell below 500 since at least 1961, the 

   earliest year to which valid comparisons can be 

   made. 

                 This year we are on track to break 

   our record with homicides down 19 percent this 

   year, by 11 percent from two years ago. 
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                 That is all the more significant 

   given the fact that New York has about 5,000 

   fewer police officers today than we did in 2001 

   when staffing was at its peak. 

                 Despite this decline in resources 

   and the dedication of 1,000 police officers to 

   the mission of counterterrorism, major felony 

   crime is down by 36 percent from eight years 

   ago. 

                 We have been able to do more with 

   less thanks largely to an initiative called 

   Operation Impact. 

                 Since 2003, we have taken at least 

   two-thirds of every graduating police academy 

   class, teamed them with experienced supervisors, 

   and assigned them to areas of the city where we 

   have registered an increase in serious crime. 

   These areas can be as large as an entire 

   precinct or as small as one city block. 

                 To give you some idea, we have 

   seen double-digit reductions in crime of up to 

   30 percent in impact zones throughout the life 

   of the program. 

                 This year, major felony crime is 

   down by 24 percent in impact zones, rapes are 
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   down 46 percent, robberies are down by 

   34 percent, and grand larcenies are down by 

   28 percent. 

                 We have adopted a similar 

   intensely targeted application of resources to 

   other areas of our mission such as school 

   safety.  The NYPD is charged with the safety of 

   more than 1 million public school students. 

   Through our School Safety Division, we have 

   assigned more than 5,300 sworn and unsworn 

   personnel to New York City's public schools. 

   Since 2001, major crime in that system is down 

   44 percent, and it shows the Police Department's 

   Impact for Schools initiative. 

                 We have also been extremely active 

   in our enforcement of quality of life violations 

   such as aggressive panhandling, illegal 

   peddling, graffiti and many others.  Since 2002 

   we have issued more than 635,000 summonses for 

   quality of life violations.  In 2007 and 2008, 

   police officers issued more criminal summonses 

   than any time in the Department's history. 

                 We find again and again, when we 

   go after low level offenses, when we write the 

   summonses and make the arrests, we catch career 
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   criminals, many of them with outstanding 

   warrants.  In this way, quality of life 

   enforcement yields broader crime fighting 

   benefits. 

                 This approach is one of the reason 

   subway crime is at an all time low in a system 

   that is one of the world's largest; in fact, the 

   world's second largest. 

                 Nineteen years ago, an average of 

   48 crimes were committed in the subways each 

   day.  In 2000 that number was 12.  Today it is 

   down to five crimes a day, even as ridership is 

   the highest it has been in 44 years at more than 

   5 million people a day. 

                 It turns out that in some cases, 

   the people jumping turnstiles and moving between 

   cars are the same people committing armed 

   robberies and dealing drugs. 

                 Another way we have been able to 

   realize greater efficiencies is through 

   technology.  Four years ago we opened our Real 

   Time Crime Center, a state-of-the-art crime 

   fighting computer facility.  Its core is a 

   massive database with billions of public and law 

   enforcement records.  Crime center detectives 
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   take calls around the clock from investigators 

   in the field looking to follow up on leads. 

                 Our detectives conduct instant 

   search using data-mining software that make it 

   easier to identify criminal patterns and the 

   relationships between those connected to a 

   crime.  This has dramatically reduced 

   investigation times and led to faster arrests. 

                 We have also benefited 

   substantially from our close collaboration with 

   federal law enforcement agencies.  In the wake 

   of September 11th, we placed an even greater 

   emphasis on these relationships, which have 

   yielded important gains for counterterrorism and 

   crime fighting alike. 

                 We work closely with our federal 

   partners through a variety of task forces. 

   These include the Joint Terrorism Task Force, 

   the Joint Organized Crime Task Force, the Drug 

   Enforcement Task force, the Joint Firearms Task 

   Force, and the Joint Bank Robbery Task Force, 

   among others. 

                 Whether through these entities or 

   in close cooperation with the various U.S. 

   district attorneys, we seek to refer as many 
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   cases as possible to the federal court system. 

   That is especially true of our efforts to get 

   illegal guns off the street. 

                 We are active participants in 

   Operation Triggerlock, in which we partner with 

   the U.S. attorneys for the Eastern and Southern 

   Districts of New York to obtain federal 

   prosecutions of gun cases.  We pay relentless 

   attention to the details of post-arrest 

   follow-up to ensure the best prosecutions 

   available.  We created a special Gun Enforcement 

   Unit to improve the collection of evidence and 

   intelligence. 

                 We let anyone arrested for a gun 

   crime know that if they have a prior felony 

   conviction, we will do everything we can to have 

   them tried in federal court, where the penalties 

   are tougher. 

                 For example, the federal mandatory 

   minimum sentence for a first offense while 

   carrying a firearm during a crime of violence or 

   drug trafficking crime is five years, compared 

   to three for the state.  The prospect of a 

   stricter sentence has convinced a number of 

   suspects to give up information. 
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                 This illustrates the deterrent 

   role of federal sentencing.  Even though the 

   vast majority of our cases are prosecuted in the 

   state and city courts, we view it as an 

   additional, powerful tool to support our 36,000 

   police officers. 

                 Their outstanding work on every 

   front has enabled New York City to drive crime 

   down to historic lows, even in the face of 

   diminishing resources and a persistent terrorist 

   threat.  And with far fewer city residents 

   committing serious crimes, admissions from New 

   York City into the state prison system have 

   declined by 50 percent since 1990, proof that 

   success in crime fighting can lead to smaller, 

   not larger, prison populations. 

                 It follows the best way to reduce 

   the prison population is to reduce crime, not 

   the length of sentences.  That is why I would 

   caution against new approaches that circumvent 

   the well-defined guidelines already in place. 

                 One such experiment taking place 

   at the state level is New York's recent Drug Law 

   Reform Bill, which repealed the so-called 

   Rockefeller Laws.  Our concern is that drug 
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   traffickers will make unsupported claims for 

   treatment to avoid sentencing and invite the 

   kind of revolving door justice that produced so 

   many victims of addiction and violent crime in 

   the not too distant past. 

                 Advocates of alternative 

   sentencing often cite the rising costs of 

   incarceration as evidence of the need for 

   change, but what about the costs of policies 

   that allow convicted criminals to evade jail 

   time and increase their likelihood of committing 

   more crimes against society? 

                 We must refuse to go back to the 

   past.  Over the last two decades, New York 

   City's economy has been transformed because of 

   the enormous gains made in public safety.  To 

   provide just one perspective from the real 

   estate market, from 1990 to 2007, as crime 

   plummeted, the price of an average apartment, 

   Manhattan apartment, skyrocketed by more than 

   five times.  You will find similar trends in 

   home prices across the five boroughs. 

                 There are many reasons people seek 

   to live and own a residence in New York City. 

   The most important one is that it is safe.  We 
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   intend to keep it that way.  We'll ensure New 

   York remains the safest big city in America with 

   effective policing strategies backed by strong 

   sentencing.  We hope the Commission will 

   continue to support this goal for many years to 

   come. 

                 Thank you again for the 

   opportunity to testify. 

                 ACTING CHAIR HINOJOSA:  Thank you, 

   Commissioner Kelly. 

                 Ms. Howley? 

                 MS. HOWLEY:  Good afternoon.  Let 

   me start by saying we appreciate the invitation 

   to appear before this panel, to offer our 

   suggestions regarding changes to the federal 

   sentencing system. 

                 Our focus on the federal 

   sentencing guidelines is most pertinent to work 

   with the Sentencing Commission; however, some of 

   our recommendations may be enhanced by or even 

   require changes to the Federal Rules of Criminal 

   Procedure or to statutes, and those are 

   addressed in my written testimony. 

                 We start by addressing the role of 

   the federal sentencing guidelines in federal 
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   sentencing. 

                 From the perspective of the 

   nation's crime victims, the federal sentencing 

   guidelines are important for their ability to 

   promote predictability and consistency in the 

   sentencing process.  In so doing, the guidelines 

   help to instill public confidence in the 

   fairness of the federal criminal justice system. 

                 The guidelines also have the 

   ability to further the implementation of the 

   rights of crime victims to be informed, present 

   and heard throughout the sentencing process; to 

   receive restitution from the convicted 

   offenders; and to be treated with fairness, 

   dignity and respect. 

                 Those rights have been adopted and 

   expanded upon for more than two decades, through 

   legislation such as the Victim and Witness 

   Protection Act of 1982 up through the Crime 

   Victims Rights Act of 2004, as well as numerous 

   specific legislation addressing the rights of 

   specific victims of crime such as child victims, 

   victims of human trafficking, domestic violence 

   victims, victims of sexual acts. 

                 In order to more fully recognize 
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   the legal rights of victims, we recommend 

   certain changes to the sentencing guidelines. 

                 We first encourage the Commission 

   to consider changes to the federal sentencing 

   guidelines that promote the ordering and 

   collection of victim restitution to the fullest 

   extent possible. 

                 Restitution is an appropriate part 

   of a sentence as it both provides direct 

   recompense for the harm caused through the 

   criminal act, and benefits the criminal justice 

   system by holding the offender directly 

   accountable for that harm. 

                 One factor that currently limits 

   the collection of federal restitution is the 

   relatively short duration of probation or 

   supervised release. 

                 The payment of victim restitution 

   is a mandatory condition of supervised release 

   under guideline 5D1.3, and of probation under 

   5B1.3 –- [].  Unfortunately, the term [of] 

   supervised release as set up in guideline 

   5D1.2 or probation under [5B1.2] is often 

   insufficient to permit the full payment of 

   restitution; therefore, we recommend that those 
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   guidelines be changed to permit courts to extend 

   the term of supervised release or probation for 

   the purpose of collecting restitution. 

                 The payment of restitution is not 

   only a condition designed to promote successful 

   reintegration of defendants into society, but is 

   an integral part of the criminal sentence; 

   therefore, the courts should not relinquish 

   authority over the defendant until that sentence 

   has been fulfilled. 

                 As the Sentencing Commission and 

   others examine alternatives to incarceration, it 

   is especially important to ensure that any 

   sentence that includes the payment of 

   restitution to the victim be meaningful. 

                 We recognize this recommendation 

   may require statutory change and urge the 

   Commission to pursue such a change. 

                 We also recommend the Commission 

   extend its commentary to guideline 5E1.1 on 

   restitution. 

                 There remains confusion regarding 

   when restitution is mandatory and when it is 

   discretionary. 

                 Victims, too, are often unclear 
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   about whether restitution can be ordered and how 

   they are to request restitution.  The Sentencing 

   Commission should extend the commentary to this 

   section to promote the ordering of restitution. 

                 Next, we urge the Sentencing 

   Commission to consider changes relating to the 

   victim’s right to be heard at the entry of a plea 

   agreement. 

                 Guideline 6B1.1 regarding Plea 

   Agreement Procedure and its commentary should be 

   amended to specifically incorporate the victim's 

   right to be heard.  The Crime Victims’ Rights 

   Act gives victims "the right to be reasonably 

   heard at any public proceeding in the district 

   court involving the victim's right to be 

   meaningful, and it must be heard before the 

   court has made a final decision whether to 

   accept or reject the proposed plea agreement." 

                 Victim input at this stage serves 

   the interest of the court, as well as the 

   interests of victims.  A victim's statement of 

   the harm caused by the criminal offense is 

   clearly relevant to the court's decision whether 

   to approve the agreement, and it may also be 

   relevant to the extent to which the court may 
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   rely on the parties' stipulation of facts under 

   guideline 6B1.4.  Similarly, the victim's 

   opinion regarding the appropriateness of the 

   agreement should be relevant to the court's 

   consideration of whether the agreement serves 

   the interests of justice.  The statement of the 

   victim may also include information regarding 

   safety concerns on the need for restitution, 

   both of which are important considerations for 

   the court. 

                 The guideline should also ensure 

   that the victim's right to input is honored in 

   each case.  If the right is violated, the Crime 

   Victims’ Rights Act does provide for redress, 

   stating that under limited circumstances a 

   victim "may make a motion to reopen a plea or 

   sentence" when the right to be heard was denied; 

   however, [] preventing such a violation in the 

   first place is far preferable than trying to 

   create a remedy. 

                 To prevent violation of the right 

   to input, the guideline or commentary could 

   require the court to explore whether the victim 

   was informed of the proceeding and the nature of 

   the plea agreement, whether the victim is 
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   present and wishes to make a statement, or 

   whether the victim has submitted a written or 

   electronic statement.  In the event the victim 

   has not been afforded his or her rights to be 

   informed, the court should reschedule the 

   proceeding. 

                 The commentary should also provide 

   guidance regarding the form [that] victim input 

   can take.  In many federal cases, particularly 

   those involving fraud or the use of technology, 

   victims can be located at quite a physical 

   difference from the court.  Commentary should 

   encourage flexibility in the form of victim 

   input to allow the fullest opportunity for crime 

   victims to exercise their right to be heard. 

   This could include written input, oral in-person 

   testimony, closed circuit testimony from a 

   remote site, videotaped testimony, or other 

   forms of input, and we recommend the Commission 

   seek a similar change to Rule 11, Federal Rules 

   of Criminal Procedure. 

                 We next recommend that this 

   Commission extend its commentary to guideline 

   6A1.5 regarding the rights of crime victims. 

   This guideline includes a general statement that 
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   "in any case involving the sentencing of a 

   defendant for an offense against a crime victim, 

   the court shall ensure that the crime victim is 

   afforded the rights described in 18 U.S.C. 3771, 

   and in any other provision of federal law 

   pertaining to the treatment of crime victims," 

   but the commentary is more. 

                 The Commission should expand the 

   commentary of this provision to this provision 

   to provide additional guidance regarding the 

   implementation of the victim’s rights. 

                 It has been five years since the 

   passage of the Crime Victims’ Rights Act.  We 

   have five years of court experience with its 

   implementation.  The development of commentary 

   guiding judges as they incorporate victims 

   rights in the sentencing process would promote 

   uniformity and adaptation of those rights and 

   avoid violation of those rights. 

                 Studies indicate that victim 

   satisfaction with the criminal justice system is 

   influenced more strongly by their sense that 

   they were heard and treated fairly than by the 

   sentence. 

                 Finally, we encourage the 
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   Commission to revisit the guidelines in their 

   entirety to ensure that victims’ rights are 

   incorporated wherever appropriate and ensure 

   that courts can consider any harm caused to 

   victims, emotional physical or financial. 

                 The National Center, again, 

   commends the Commission for holding this series 

   of hearings and for its desire to strengthen the 

   sentencing guidelines. 

                 We appreciate the opportunity to 

   appear before you and stand ready to provide any 

   additional assistance or answer any questions 

   you may have of me here today. 

                 ACTING CHAIR HINOJOSA:  Thank you 

   very much. 

                 VICE CHAIR CARR:  Commissioner 

   Kelly, I think most of what you talked about in 

   terms of the use you were making of harsher 

   penalties had to do with firearms.  With the 

   change in the state drug laws, do you expect you 

   will be looking to the federal government more 

   in terms of drug prosecutions? 

                 COMMISSIONER KELLY:  It is very possible. 

                 Again, the state is in unchartered 

   water.  We don't know what the ramifications of 
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   the change in the law will mean.  We have to do 

   everything we can to protect the city, keep 

   crime going down, and that may be an approach we 

   will look to take. 

                 VICE CHAIR CARR:  I assume from a 

   little bit of law enforcement perspective, in 

   terms of your partnership with the federal 

   government, you find the mandatory minimums that 

   we have to be useful? 

                 COMMISSIONER KELLY:  Again, yes, sir. 

                 COMMISSIONER WROBLEWSKI:  Thank 

   you both for coming in and testifying. 

                 My name is Jonathan Wroblewski. I 

   am the Attorney General's representative on the 

   Commission. 

                 Commissioner Kelly, your testimony 

   laying out the dramatic crime reductions is 

   stunning.  The achievement that has taken place 

   here in the city is phenomenal.  What is most 

   interesting to me is that in the last five to 

   ten years when the national crime rates have not 

   declined, the crime rates in this city have 

   continued to decline. 

                 As you mentioned also the fact you 

   have been able to do it at the same time the 
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   number of people in prison has actually gone 

   down.  It is an incredible, stunning achievement 

   of government. 

                 We have heard a lot of testimony 

   about the federal criminal justice system over 

   the last couple of days, and there are two 

   really unique aspects to the federal sentencing 

   system that we heard over and over again.  One 

   is certainty, and that comes in both mandatory 

   minimum sentencing statutes, mandatory 

   guidelines, and also severity, that the severity 

   of sentences in the federal system tend to be 

   very, very long. 

                 In your mind, is the certainty the 

   more important thing rather than the severity? 

   Is the severity equally important? 

                 For example, in what you talked 

   about about gun crimes and people coming to the 

   federal system, and I think you said you are 

   trying to refer as many cases as possible to the 

   federal system, if that system was somewhat 

   different, say instead of five years mandatory 

   minimum for use of a gun used in the commission 

   of a violent crime, it is a three-year sentence, 

   but it was just as certain by statute or 
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   guideline, do you think that would have an 

   appreciable impact on your enforcement? 

                 COMMISSIONER KELLY:  I think  

   certainty and severity go hand in hand, but  

   practical application of the fact that it may go to 

   federal court helps us, as I said in my prepared 

   remarks, to get information. 

                 We kind of like both certainty and 

   severity that has an impact, no question about 

   it, on the day-to-day. 

                 In terms of guns, we still have 

   way too many guns on the streets of the city, 

   and the Triggerlock Program is a good program. 

                 The numbers of cases that we are 

   able to take on Triggerlock is relatively small, 

   but the fact that an individual may have to go 

   into the federal system is clearly a motivator 

   to cooperate. 

                 COMMISSIONER WROBLEWSKI:  Thank 

   you very much. 

                 VICE CHAIR CARR:  I guess related 

   to that, is there a perceived greater likelihood 

   of conviction in federal court than your local 

   courts?  That would be true where I came from as 

   well. 
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                 COMMISSIONER KELLY:  Yes, sir. 

                 VICE CHAIR CARR:  So the certainty 

   part of it also factors into the federal -- 

                 COMMISSIONER KELLY:  Yes. 

                 ACTING CHAIR HINOJOSA:  We do 

   appreciate your presence in the hearing, and 

   Ms. Howley from the advisory group, and 

   Commissioner Kelly, you have a very busy 

   schedule like Ms. Howley does, and we appreciate 

   you coming before the Commission and sharing 

   your thoughts. 

                 (Whereupon, the above-entitled 

   matter went off the record at 12:25 p.m.) 
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1 Section 595(c) of Title 28 of the United States Code is part of the Ethics in Government Act.
The section provides: (c) Information relating to impeachment.—An independent counsel shall
advise the House of Representatives of any substantial and credible information which such
independent counsel receives, in carrying out the independent counsel’s responsibilities under
this chapter, that may constitute grounds for an impeachment. Nothing in this chapter or sec-
tion 49 of this title [concerning the assignment of judges to the Special Division that appoints
an independent counsel] shall prevent the Congress or either House thereof from obtaining in-
formation in the course of an impeachment proceeding.

2 Ms. Jones also named Arkansas State Trooper Danny Ferguson as a defendant. For a de-
tailed background of the Jones v. Clinton lawsuit, see the accompanying Appendix, Tab C.

3 In 1991, Ms. Jones was an employee of the Arkansas Industrial Development Corporation.
Ms. Jones alleged that while at work at a meeting at the Excelsior Hotel that day, she was
invited into a hotel room with Governor Clinton, and that once she was there, the Governor
exposed his genitals and asked her to perform oral sex on him. Ms. Jones alleged that she suf-

Continued

INTRODUCTION

As required by Section 595(c) of Title 28 of the United States
Code, the Office of the Independent Counsel (‘‘OIC’’ or ‘‘Office’’)
hereby submits substantial and credible information that President
William Jefferson Clinton committed acts that may constitute
grounds for an impeachment.1

The information reveals that President Clinton:
• lied under oath at a civil deposition while he was a defendant

in a sexual harassment lawsuit;
• lied under oath to a grand jury;
• attempted to influence the testimony of a potential witness

who had direct knowledge of facts that would reveal the falsity of
his deposition testimony;

• attempted to obstruct justice by facilitating a witness’s plan to
refuse to comply with a subpoena;

• attempted to obstruct justice by encouraging a witness to file
an affidavit that the President knew would be false, and then by
making use of that false affidavit at his own deposition;

• lied to potential grand jury witnesses, knowing that they would
repeat those lies before the grand jury; and

• engaged in a pattern of conduct that was inconsistent with his
constitutional duty to faithfully execute the laws.
The evidence shows that these acts, and others, were part of a pat-
tern that began as an effort to prevent the disclosure of informa-
tion about the President’s relationship with a former White House
intern and employee, Monica S. Lewinsky, and continued as an ef-
fort to prevent the information from being disclosed in an ongoing
criminal investigation.

FACTUAL BACKGROUND

In May 1994, Paula Corbin Jones filed a lawsuit against William
Jefferson Clinton in the United States District Court for the East-
ern District of Arkansas.2 Ms. Jones alleged that while he was the
Governor of Arkansas, President Clinton sexually harassed her
during an incident in a Little Rock hotel room.3 President Clinton
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fered various job detriments after refusing Governor Clinton’s advances. This Referral expresses
no view on the factual or legal merit, or lack thereof, of Ms. Jones’s claims.

4 Jones v. Clinton, 117 S. Ct. 1636, 1652 (1997).
5 The purpose of discovery in a civil lawsuit is ‘‘to allow a broad search for facts, the names

of witnesses, or any other matters which may aid a party in the preparation or presentation
of his case.’’ Fed. R. Civ. P. 26 advisory committee notes (1946). The discovery process allows
the parties to obtain from their respective opponents written answers to interrogatories, oral
testimony in depositions under oath, documents, and other tangible items so long as the infor-
mation sought ‘‘appears reasonably calculated to lead to the discovery of admissible evidence.’’
Fed. R. Civ. P. 26(b)(1).

6 921–DC–00000461 (Dec. 11, 1997 Order at 3). Similarly, in a December 18, 1997 Order,
Judge Wright noted that ‘‘the issue [was] one of discovery, not admissibility of evidence at trial.
Discovery, as all counsel know, by its very nature takes unforeseen twists and turns and goes
down numerous paths, and whether those paths lead to the discovery of admissible evidence
often simply cannot be predetermined.’’ 1414–DC–00001012–13 (Dec. 18, 1997 Order at 7–8).

7 V002–DC–00000020 (President Clinton’s Responses to Plaintiff’s Second Set of Interrog-
atories at 5).

8 V002–DC–00000053 (President Clinton’s Supplemental Responses to Plaintiff’s Second Set of
Interrogatories at 2). During discovery in a civil lawsuit, the parties must answer written ques-
tions (‘‘interrogatories’’) that are served on them by their opponent. Fed. R. Civ. P. 33. The an-
swering party must sign a statement under penalty of perjury attesting to the truthfulness of
the answers. Id.

denied the allegations. He also challenged the ability of a private
litigant to pursue a lawsuit against a sitting President. In May
1997, the Supreme Court unanimously rejected the President’s
legal argument. The Court concluded that Ms. Jones, ‘‘[l]ike every
other citizen who properly invokes [the District Court’s] jurisdiction
* * * has a right to an orderly disposition of her claims,’’ and that
therefore Ms. Jones was entitled to pursue her claims while the
President was in office.4 A few months later, the pretrial discovery
process began.5

One sharply disputed issue in the Jones litigation was the extent
to which the President would be required to disclose information
about sexual relationships he may have had with ‘‘other women.’’
Ms. Jones’s attorneys sought disclosure of this information, arguing
that it was relevant to proving that the President had propo-
sitioned Ms. Jones. The President resisted the discovery requests,
arguing that evidence of relationships with other women (if any)
was irrelevant.

In late 1997, the issue was presented to United States District
Judge Susan Webber Wright for resolution. Judge Wright’s decision
was unambiguous. For purposes of pretrial discovery, President
Clinton was required to provide certain information about his al-
leged relationships with other women. In an order dated December
11, 1997, for example, Judge Wright said: ‘‘The Court finds, there-
fore, that the plaintiff is entitled to information regarding any indi-
viduals with whom the President had sexual relations or proposed
or sought to have sexual relations and who were during the rel-
evant time frame state or federal employees.’’ 6 Judge Wright left
for another day the issue whether any information of this type
would be admissible were the case to go to trial. But for purposes
of answering the written questions served on the President, and for
purposes of answering questions at a deposition, the District Court
ruled that the President must respond.

In mid-December 1997, the President answered one of the writ-
ten discovery questions posed by Ms. Jones on this issue. When
asked to identify all women who were state or federal employees
and with whom he had had ‘‘sexual relations’’ since 1986, 7 the
President answered under oath: ‘‘None.’’ 8 For purposes of this in-
terrogatory, the term ‘‘sexual relations’’ was not defined.
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9 For a brief discussion of the scope of the OIC’s jurisdiction, see ‘‘The Scope of the Referral,’’
below.

10 The full text of the Special Division’s Order is set forth in the Appendix, Tab A.

On January 17, 1998, President Clinton was questioned under
oath about his relationships with other women in the workplace,
this time at a deposition. Judge Wright presided over the deposi-
tion. The President was asked numerous questions about his rela-
tionship with Monica Lewinsky, by then a 24-year-old former
White House intern, White House employee, and Pentagon em-
ployee. Under oath and in the presence of Judge Wright, the Presi-
dent denied that he had engaged in a ‘‘sexual affair,’’ a ‘‘sexual re-
lationship,’’ or ‘‘sexual relations’’ with Ms. Lewinsky. The President
also stated that he had no specific memory of having been alone
with Ms. Lewinsky, that he remembered few details of any gifts
they might have exchanged, and indicated that no one except his
attorneys had kept him informed of Ms. Lewinsky’s status as a po-
tential witness in the Jones case.

THE INVESTIGATION

On January 12, 1998, this Office received information that
Monica Lewinsky was attempting to influence the testimony of one
of the witnesses in the Jones litigation, and that Ms. Lewinsky her-
self was prepared to provide false information under oath in that
lawsuit. The OIC was also informed that Ms. Lewinsky had spoken
to the President and the President’s close friend Vernon Jordan
about being subpoenaed to testify in the Jones suit, and that Ver-
non Jordan and others were helping her find a job. The allegations
with respect to Mr. Jordan and the job search were similar to ones
already under review in the ongoing Whitewater investigation.9

After gathering preliminary evidence to test the information’s re-
liability, the OIC presented the evidence to Attorney General Janet
Reno. Based on her review of the information, the Attorney Gen-
eral determined that a further investigation by the Independent
Counsel was required.

On the following day, Attorney General Reno petitioned the Spe-
cial Division of the United States Court of Appeals for the District
of Columbia Circuit, on an expedited basis, to expand the jurisdic-
tion of Independent Counsel Kenneth W. Starr. On January 16,
1998, in response to the Attorney General’s request, the Special Di-
vision issued an order that provides in pertinent part:

The Independent Counsel shall have jurisdiction and au-
thority to investigate to the maximum extent authorized
by the Independent Counsel Reauthorization Act of 1994
whether Monica Lewinsky or others suborned perjury, ob-
structed justice, intimidated witnesses, or otherwise vio-
lated federal law other than a Class B or C misdemeanor
or infraction in dealing with witnesses, potential wit-
nesses, attorneys, or others concerning the civil case Jones
v. Clinton.10

On January 28, 1998, after the allegations about the President’s
relationship with Ms. Lewinsky became public, the OIC filed a Mo-
tion for Limited Intervention and a Stay of Discovery in Jones v.
Clinton. The OIC argued that the civil discovery process should be
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11 Jones v. Clinton, Motion of the United States for Limited Intervention and a Stay of Discov-
ery, at 6. The overlap in the proceedings was significant. Witnesses called before the grand jury
in the criminal investigation had been subpoenaed by both parties to the civil case; defendant’s
counsel had subpoenaed information from the OIC; and the plaintiff’s attorneys had subpoenaed
documents directly related to the criminal matter.

12 Jones v. Clinton, Order, Jan. 29, 1998, at 2.
13 Id.
14 Id. at 2–3.
15 Id. at 3.
16 Jones v. Clinton, 993 F. Supp. 1217, 1222 (E.D. Ark. 1998) (footnote and emphasis omitted).
17 Jones v. Clinton, 990 F. Supp. 657, 679 (E.D. Ark. 1998).
18 In the course of its investigation, the OIC gathered information from a variety of sources,

including the testimony of witnesses before the grand jury. Normally a federal prosecutor is pro-

halted because it was having a negative effect on the criminal in-
vestigation. The OIC represented to the Court that numerous indi-
viduals then under subpoena in Jones, including Monica Lewinsky,
were integral to the OIC’s investigation, and that courts routinely
stayed discovery in such circumstances.11

The next day Judge Wright responded to the OIC’s motion. The
Court ruled that discovery would be permitted to continue, except
to the extent that it sought information about Monica Lewinsky.
The Court acknowledged that ‘‘evidence concerning Monica
Lewinsky might be relevant to the issues in [the Jones] case.’’ 12 It
concluded, however, that this evidence was not ‘‘essential to the
core issues in this case,’’ and that some of that evidence ‘‘might
even be inadmissible.’’ 13 The Court found that the potential value
of this evidence was outweighed by the potential delay to the Jones
case in continuing to seek discovery about Ms. Lewinsky.14 The
Court also was concerned that the OIC’s investigation ‘‘could be im-
paired and prejudiced were the Court to permit inquiry into the
Lewinsky matter by the parties in this civil case.’’ 15

On March 9, 1998, Judge Wright denied Ms. Jones’s motion for
reconsideration of the decision regarding Monica Lewinsky. The
order states:

The Court readily acknowledges that evidence of the
Lewinsky matter might have been relevant to plaintiff’s
case and, as she argues, that such evidence might possibly
have helped her establish, among other things, intent, ab-
sence of mistake, motive, and habit on the part of the
President.* * * Nevertheless, whatever relevance such
evidence may otherwise have * * * it simply is not essen-
tial to the core issues in this case * * *.16

On April 1, 1998, Judge Wright granted President Clinton’s mo-
tion for summary judgment, concluding that even if the facts al-
leged by Paula Jones were true, her claims failed as a matter of
law.17 Ms. Jones has filed an appeal, and as of the date of this Re-
ferral, the matter remains under consideration by the United
States Court of Appeals for the Eighth Circuit.

After the dismissal of Ms. Jones’s lawsuit, the criminal investiga-
tion continued. It was (and is) the view of this Office that any at-
tempt to obstruct the proper functioning of the judicial system, re-
gardless of the perceived merits of the underlying case, is a serious
matter that warrants further inquiry. After careful consideration of
all the evidence, the OIC has concluded that the evidence of wrong-
doing is substantial and credible, and that the wrongdoing is of suf-
ficient gravity that it warrants referral to Congress.18
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hibited by Rule 6(e) of the Federal Rules of Criminal Procedure from disclosing grand jury mate-
rial, unless it obtains permission from a court or is otherwise authorized by law to do so. This
Office concluded that the statutory obligation of disclosure imposed on an Independent Counsel
by 28 U.S.C. § 595(c) grants such authority. Nevertheless, out of an abundance of caution, the
OIC obtained permission from the Special Division to disclose grand jury material as appro-
priate in carrying out its statutory duty. A copy of the disclosure order entered by the Special
Division is set forth in the Appendix, Tab B. We also advised Chief Judge Norma Holloway
Johnson, who supervises the principal grand jury in this matter, of our determination on that
issue.

19 U.S. Const., art. I, § 2, cl. 5; art. I, § 3, cl. 6.
20 28 U.S.C. § 594(a).
21 Before the grand jury, the President refused to answer certain questions about his conduct

with Ms. Lewinsky on the ground that he believed the inquiries were unnecessary ‘‘and . . .
I think, frankly, go too far in trying to criminalize my private life.’’ Clinton 8/17/98 GJ at 94.

Others have argued that alleged ‘‘lies about sex’’ have nothing to do with the President’s per-
formance in office, and thus, are inconsequential. Former White House Counsel Jack Quinn ar-
ticulated this view:

This is a matter of sex between consenting adults, and the question of whether or
not one or the other was truthful about it. . . . This doesn’t go to the question of his
conduct in office. And, in that sense, it’s trivial.

John F. Harris, ‘‘In Political Washington, A Confession Consensus,’’ Washington Post, Aug. 4,
1998, at A1 (quoting Quinn’s statement on CBS’s ‘‘Face the Nation’’).

The President echoed this theme in his address to the Nation on August 17, 1998, following
his grand jury testimony:

. . . I intend to reclaim my family life for my family. It’s nobody’s business but ours.
Even Presidents have private lives. It is time to stop the pursuit of personal destruction
and the prying into private lives and get on with our national life.

Testing of a President: In His Own Words, Last Night’s Address, The New York Times, Aug.
18, 1998, at A12.

22 Clinton 1/17/98 Depo. at 9. As two commentators have noted: ‘‘[T]o the extent that discovery
is permitted with respect to the sexual activities of either the complainant or the alleged har-

Continued

THE SIGNIFICANCE OF THE EVIDENCE OF WRONGDOING

It is not the role of this Office to determine whether the Presi-
dent’s actions warrant impeachment by the House and removal by
the Senate; those judgments are, of course, constitutionally en-
trusted to the legislative branch.19 This Office is authorized, rather,
to conduct criminal investigations and to seek criminal prosecu-
tions for matters within its jurisdiction.20 In carrying out its inves-
tigation, however, this Office also has a statutory duty to disclose
to Congress information that ‘‘may constitute grounds for an im-
peachment,’’ a task that inevitably requires judgment about the se-
riousness of the acts revealed by the evidence.

From the beginning, this phase of the OIC’s investigation has
been criticized as an improper inquiry into the President’s personal
behavior; indeed, the President himself suggested that specific in-
quiries into his conduct were part of an effort to ‘‘criminalize my
private life.’’ 21 The regrettable fact that the investigation has often
required witnesses to discuss sensitive personal matters has fueled
this perception.

All Americans, including the President, are entitled to enjoy a
private family life, free from public or governmental scrutiny. But
the privacy concerns raised in this case are subject to limits, three
of which we briefly set forth here.

First. The first limit was imposed when the President was sued
in federal court for alleged sexual harassment. The evidence in
such litigation is often personal. At times, that evidence is highly
embarrassing for both plaintiff and defendant. As Judge Wright
noted at the President’s January 1998 deposition, ‘‘I have never
had a sexual harassment case where there was not some embar-
rassment.’’ 22 Nevertheless, Congress and the Supreme Court have
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asser, courts likely will freely entertain motions to limit the availability of such information to
the parties and their counsel and to prohibit general dissemination of such sensitive data to
third parties.’’ See Barbara Lindeman & David D. Kadue, Sexual Harassment in Employment
Law 563 (1992).

23 A sexual harassment case can sometimes boil down to a credibility battle between the par-
ties, in which ‘‘the existence of corroborative evidence or the lack thereof is likely to be crucial.’’
Henson v. City of Dundee, 682 F.2d 897, 912 n.25 (11th Cir. 1982). If there are no eyewitnesses,
it can be critical for a plaintiff to learn in discovery whether the defendant has committed the
same kind of acts before or since. Thus, the Equal Employment Opportunity Commission ex-
plained in a 1990 policy statement that the plaintiff’s allegations of an incident of sexual harass-
ment ‘‘would be further buttressed if other employees testified that the supervisor propositioned
them as well.’’ EEOC Policy Guidance (1990). The rules of evidence establish that such corrobo-
ration may be used to show the defendant’s ‘‘motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.’’ Fed. R. Evid. 404(b). In short, a defend-
ant’s sexual history, at least with respect to other employees, is ordinarily discoverable in a sex-
ual harassment suit.

24 United States v. Mandujano, 425 U.S. 564, 576 (1975) (plurality opinion).

concluded that embarrassment-related concerns must give way to
the greater interest in allowing aggrieved parties to pursue their
claims. Courts have long recognized the difficulties of proving sex-
ual harassment in the workplace, inasmuch as improper or unlaw-
ful behavior often takes place in private. 23 To excuse a party who
lied or concealed evidence on the ground that the evidence covered
only ‘‘personal’’ or ‘‘private’’ behavior would frustrate the goals that
Congress and the courts have sought to achieve in enacting and in-
terpreting the Nation’s sexual harassment laws. That is particu-
larly true when the conduct that is being concealed—sexual rela-
tions in the workplace between a high official and a young subordi-
nate employee—itself conflicts with those goals.

Second. The second limit was imposed when Judge Wright re-
quired disclosure of the precise information that is in part the sub-
ject of this Referral. A federal judge specifically ordered the Presi-
dent, on more than one occasion, to provide the requested informa-
tion about relationships with other women, including Monica
Lewinsky. The fact that Judge Wright later determined that the
evidence would not be admissible at trial, and still later granted
judgment in the President’s favor, does not change the President’s
legal duty at the time he testified. Like every litigant, the Presi-
dent was entitled to object to the discovery questions, and to seek
guidance from the court if he thought those questions were im-
proper. But having failed to convince the court that his objections
were well founded, the President was duty bound to testify truth-
fully and fully. Perjury and attempts to obstruct the gathering of
evidence can never be an acceptable response to a court order, re-
gardless of the eventual course or outcome of the litigation.

The Supreme Court has spoken forcefully about perjury and
other forms of obstruction of justice:

In this constitutional process of securing a witness’ testi-
mony, perjury simply has no place whatever. Perjured tes-
timony is an obvious and flagrant affront to the basic con-
cepts of judicial proceedings. Effective restraints against
this type of egregious offense are therefore imperative. 24

The insidious effects of perjury occur whether the case is civil or
criminal. Only a few years ago, the Supreme Court considered a
false statement made in a civil administrative proceeding: ‘‘False
testimony in a formal proceeding is intolerable. We must neither
reward nor condone such a ‘flagrant affront’ to the truth-seeking
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25 ABF Freight Sys., Inc. v. NLRB, 510 U.S. 317, 323 (1994).
26 United States v. Norris, 300 U.S. 564, 574 (1937). There is occasional misunderstanding to

the effect that perjury is somehow distinct from ‘‘obstruction of justice.’’ While the crimes are
distinct, they are in fact variations on a single theme: preventing a court, the parties, and the
public from discovering the truth. Perjury, subornation of perjury, concealment of subpoenaed
documents, and witness tampering are all forms of obstruction of justice.

27 See Eugene Lyons, Herbert Hoover: A Biography 337 (1964) (quoting Hoover).
28 U.S. Const., art. II, § 1, cl. 8.
29 U.S. Const., art. II, § 3; see also George Washington, Second Inaugural Address, March 4,

1793:
Previous to the execution of any official act of the President the Constitution requires

an oath of office. This oath I am now about to take, and in your presence: That if it
shall be found during my administration of the Government I have in any instance vio-
lated willingly or knowingly the injunctions thereof, I may (besides incurring constitu-
tional punishment) be subject to the upbraidings of all who are now witnesses of the
present solemn ceremony.

Inaugural Addresses of the Presidents of the United States, H.R. Doc. No. 82–540, at 4 (1954).

function of adversary proceedings. . . . Perjury should be severely
sanctioned in appropriate cases.’’ 25 Stated more simply, ‘‘[p]erjury
is an obstruction of justice.’’ 26

Third. The third limit is unique to the President. ‘‘The Presi-
dency is more than an executive responsibility. It is the inspiring
symbol of all that is highest in American purpose and ideals.’’ 27

When he took the Oath of Office in 1993 and again in 1997, Presi-
dent Clinton swore that he would ‘‘faithfully execute the Office of
President.’’ 28 As the head of the Executive Branch, the President
has the constitutional duty to ‘‘take Care that the Laws be faith-
fully executed.’’ 29 The President gave his testimony in the Jones
case under oath and in the presence of a federal judge, a member
of a co-equal branch of government; he then testified before a fed-
eral grand jury, a body of citizens who had themselves taken an
oath to seek the truth. In view of the enormous trust and respon-
sibility attendant to his high Office, the President has a manifest
duty to ensure that his conduct at all times complies with the law
of the land.

In sum, perjury and acts that obstruct justice by any citizen—
whether in a criminal case, a grand jury investigation, a congres-
sional hearing, a civil trial, or civil discovery—are profoundly seri-
ous matters. When such acts are committed by the President of the
United States, we believe those acts ‘‘may constitute grounds for an
impeachment.’’

THE SCOPE OF THE REFERRAL

1. Background of the Investigation.—The link between the OIC’s
jurisdiction—as it existed at the end of 1997—and the matters set
forth in this Referral is complex but direct. In January 1998, Linda
Tripp, a witness in three ongoing OIC investigations, came forward
with allegations that: (i) Monica Lewinsky was planning to commit
perjury in Jones v. Clinton, and (ii) she had asked Ms. Tripp to do
the same. Ms. Tripp also stated that: (i) Vernon Jordan had coun-
seled Ms. Lewinsky and helped her obtain legal representation in
the Jones case, and (ii) at the same time, Mr. Jordan was helping
Ms. Lewinsky obtain employment in the private sector.

OIC investigators and prosecutors recognized parallels between
Mr. Jordan’s relationship with Ms. Lewinsky and his earlier rela-
tionship with a pivotal Whitewater-Madison figure, Webster L.
Hubbell. Prior to January 1998, the OIC possessed evidence that
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30 Jordan, House Testimony, 7/24/97, at 46.
31 From April through November 1994, 17 different persons or entities retained Mr. Hubbell

as a consultant. In 1994, he collected $450,010 for this work. In 1995, he collected $91,750, de-
spite beginning a 28-month prison term in August of that year.

Vernon Jordan—along with other high-level associates of the Presi-
dent and First Lady—helped Mr. Hubbell obtain lucrative consult-
ing contracts while he was a potential witness and/or subject in the
OIC’s ongoing investigation. This assistance took place, moreover,
while Mr. Hubbell was a target of a separate criminal investigation
into his own conduct. The OIC also possessed evidence that the
President and the First Lady knew and approved of the Hubbell-
focused assistance.

Specifically, in the wake of his April 1994 resignation from the
Justice Department, Mr. Hubbell launched a private consulting
practice in Washington, D.C. In the startup process, Mr. Hubbell
received substantial aid from important public and private figures.
On the day prior to Mr. Hubbell announcing his resignation, White
House Chief of Staff Thomas ‘‘Mack’’ McLarty attended a meeting
at the White House with the President, First Lady, and others,
where Mr. Hubbell’s resignation was a topic of discussion.

At some point after the White House meeting, Mr. McLarty
spoke with Vernon Jordan about Mr. Jordan’s assistance to Mr.
Hubbell. Mr. Jordan introduced Mr. Hubbell to senior executives at
New York-based MacAndrews & Forbes Holding Co. Mr. Jordan is
a director of Revlon, Inc., a company controlled by MacAndrews &
Forbes. The introduction was successful; MacAndrews & Forbes re-
tained Mr. Hubbell at a rate of $25,000 per quarter. Vernon Jordan
informed President Clinton that he was helping Mr. Hubbell. 30

By late 1997, this Office was investigating whether a relation-
ship existed between consulting payments to Mr. Hubbell and his
lack of cooperation (specifically, his incomplete testimony) with the
OIC’s investigation. 31 In particular, the OIC was investigating
whether Mr. Hubbell concealed information about certain core Ar-
kansas matters, namely, the much-publicized Castle Grande real
estate project and related legal work by the Rose Law Firm, includ-
ing the First Lady.

Against this background, the OIC considered the January 1998
allegations that: (i) Ms. Lewinsky was prepared to lie in order to
benefit the President, and (ii) Vernon Jordan was assisting Ms.
Lewinsky in the Jones litigation, while simultaneously helping her
apply for a private-sector job with, among others, Revlon, Inc.

Based in part on these similarities, the OIC undertook a prelimi-
nary investigation. On January 15, 1998, this Office informed the
Justice Department of the results of our inquiry. The Attorney
General immediately applied to the Special Division of the Court
of Appeals for the District of Columbia Circuit for an expansion of
the OIC’s jurisdiction. The Special Division granted this request
and authorized the OIC to determine whether Monica Lewinsky or
others had violated federal law in connection with the Jones v.
Clinton case.

2. Current Status of the Investigation.—When the OIC’s jurisdic-
tion was expanded to cover the Lewinsky matter in January 1998,
several matters remained under active investigation by this Office.
Evidence was being gathered and evaluated on, among other
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things, events related to the Rose Law Firm’s representation of
Madison Guaranty Savings & Loan Association; events related to
the firings in the White House Travel Office; and events related to
the use of FBI files. Since the current phase of the investigation
began, additional events arising from the Lewinsky matter have
also come under scrutiny, including possible perjury and obstruc-
tion of justice related to former White House volunteer Kathleen
Willey, and the possible misuse of the personnel records of Penta-
gon employee Linda Tripp.

From the outset, it was our strong desire to complete all phases
of the investigation before deciding whether to submit to Congress
information—if any—that may constitute grounds for an impeach-
ment. But events and the statutory command of Section 595(c)
have dictated otherwise. As the investigation into the President’s
actions with respect to Ms. Lewinsky and the Jones litigation pro-
gressed, it became apparent that there was a significant body of
substantial and credible information that met the Section 595(c)
threshold. As that phase of the investigation neared completion, it
also became apparent that a delay of this Referral until the evi-
dence from all phases of the investigation had been evaluated
would be unwise. Although Section 595(c) does not specify when in-
formation must be submitted, its text strongly suggests that infor-
mation of this type belongs in the hands of Congress as soon as the
Independent Counsel determines that the information is reliable
and substantially complete.

All phases of the investigation are now nearing completion. This
Office will soon make final decisions about what steps to take, if
any, with respect to the other information it has gathered. Those
decisions will be made at the earliest practical time, consistent
with our statutory and ethical obligations.

THE CONTENTS OF THE REFERRAL

The Referral consists of several parts. Part One is a Narrative.
It begins with an overview of the information relevant to this in-
vestigation, then sets forth that information in chronological se-
quence. A large part of the Narrative is devoted to a description of
the President’s relationship with Monica Lewinsky. The nature of
the relationship was the subject of many of the President’s false
statements, and his desire to keep the relationship secret provides
a motive for many of his actions that apparently were designed to
obstruct justice.

The Narrative is lengthy and detailed. It is the view of this Of-
fice that the details are crucial to an informed evaluation of the
testimony, the credibility of witnesses, and the reliability of other
evidence. Many of the details reveal highly personal information;
many are sexually explicit. This is unfortunate, but it is essential.
The President’s defense to many of the allegations is based on a
close parsing of the definitions that were used to describe his con-
duct. We have, after careful review, identified no manner of provid-
ing the information that reveals the falsity of the President’s state-
ments other than to describe his conduct with precision.

Part Two of the Referral is entitled ‘‘Information that May Con-
stitute Grounds for An Impeachment.’’ This ‘‘Grounds’’ portion of
the Referral summarizes the specific evidence that the President
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lied under oath and attempted to obstruct justice. This Part is de-
signed to be understandable if read without the Narrative, al-
though the full context in which the potential grounds for impeach-
ment arise can best be understood if considered against the back-
drop of information set forth in Part One.

Several volumes accompany the Referral. The Appendix contains
relevant court orders, tables, a discussion of legal and evidentiary
issues, background information on the Jones litigation, a diagram
of the Oval Office, and other reference material. We next set forth
a series of ‘‘Document Supplements,’’ which attempt to provide
some of the most important support material in an accessible for-
mat. Document Supplement A contains transcripts of the Presi-
dent’s deposition testimony and grand jury testimony; Document
Supplement B contains transcripts of Monica Lewinsky’s testimony
and interview statements. Document Supplements C, D, and E set
forth the full text of the documents cited in the Referral. Although
every effort has been made to provide full and accurate quotations
of witnesses in their proper context, we urge review of the full
transcripts of the testimony cited below.
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1 Lewinsky 8/6/98 GJ at 31-32, 39-40; DB Photos 0004 (photo of dress).
2 FBI Lab Report, 8/3/98.
3 OIC letter to David Kendall, 7/31/98 (1st letter of day).
4 Kendall letter to OIC, 7/31/98; OIC letter to Kendall, 7/31/98 (2d letter of day); Kendall let-

ter to OIC, 8/3/98; OIC letter to Kendall, 8/3/98.
5 FBI Observation Report (White House), 8/3/98.

I. NATURE OF PRESIDENT CLINTON’S RELATIONSHIP WITH MONICA
LEWINSKY

A. INTRODUCTION

This Referral presents substantial and credible information that
President Clinton criminally obstructed the judicial process, first in
a sexual harassment lawsuit in which he was the defendant and
then in a grand jury investigation. The opening section of the Nar-
rative provides an overview of the object of the President’s cover-
up, the sexual relationship between the President and Ms.
Lewinsky. Subsequent sections recount the evolution of the rela-
tionship chronologically, including the sexual contacts, the Presi-
dent’s efforts to get Ms. Lewinsky a job, Ms. Lewinsky’s subpoena
in Jones v. Clinton, the role of Vernon Jordan, the President’s dis-
cussions with Ms. Lewinsky about her affidavit and deposition, the
President’s deposition testimony in Jones, the President’s attempts
to coach a potential witness in the harassment case, the President’s
false and misleading statements to aides and to the American pub-
lic after the Lewinsky story became public, and, finally, the Presi-
dent’s testimony before a federal grand jury.

B. EVIDENCE ESTABLISHING NATURE OF RELATIONSHIP

1. Physical Evidence
Physical evidence conclusively establishes that the President and

Ms. Lewinsky had a sexual relationship. After reaching an immu-
nity and cooperation agreement with the Office of the Independent
Counsel on July 28, 1998, Ms. Lewinsky turned over a navy blue
dress that she said she had worn during a sexual encounter with
the President on February 28, 1997. According to Ms. Lewinsky,
she noticed stains on the garment the next time she took it from
her closet. From their location, she surmised that the stains were
the President’s semen. 1

Initial tests revealed that the stains are in fact semen. 2 Based
on that result, the OIC asked the President for a blood sample. 3

After requesting and being given assurances that the OIC had an
evidentiary basis for making the request, the President agreed. 4 In
the White House Map Room on August 3, 1998, the White House
Physician drew a vial of blood from the President in the presence
of an FBI agent and an OIC attorney. 5 By conducting the two
standard DNA comparison tests, the FBI Laboratory concluded
that the President was the source of the DNA obtained from the
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6 FBI Lab Reports, 8/6/98 & 8/17/98. The FBI Laboratory performed polymerase chain reac-
tion analysis (PCR) and restriction fragment length polymorphisim analysis (RFLP). RFLP,
which requires a larger sample, is the more precise method. United States v. Hicks, 103 F.3d
837, 844-847 (9th Cir. 1996).

7 FBI Lab Report, 8/17/98, at 2.
8 Lewinsky 7/27/98 Int. During earlier negotiations with this Office, Ms. Lewinsky provided

a 10-page handwritten proffer statement summarizing her dealings with the President and
other matters under investigation. Lewinsky 2/1/98 Statement. Ms. Lewinsky later confirmed
the accuracy of the statement in grand jury testimony. Lewinsky 8/20/98 GJ at 62-63. The nego-
tiations in January and February 1998 (which produced the written proffer) did not result in
a cooperation agreement because Ms. Lewinsky declined to submit to a face-to-face proffer inter-
view, which the OIC deemed essential because of her perjurious Jones affidavit, her efforts to
persuade Linda Tripp to commit perjury, her assertion in a recorded conversation that she had
been brought up to regard lying as necessary, and her forgery of a letter while in college. In
July 1998, Ms. Lewinsky agreed to submit to a face-to-face interview, and the parties were able
to reach an agreement.

9 Ex. ML-7 to Lewinsky 8/6/98 GJ.
10 Lewinsky 8/26/98 Depo. at 5-6; Lewinsky 8/6/98 GJ at 27-28.
11 Lewinsky 8/26/98 Depo. at 69.

dress. 6 According to the more sensitive RFLP test, the genetic
markers on the semen, which match the President’s DNA, are char-
acteristic of one out of 7.87 trillion Caucasians. 7

In addition to the dress, Ms. Lewinsky provided what she said
were answering machine tapes containing brief messages from the
President, as well as several gifts that the President had given her.

2. Ms. Lewinsky’s Statements
Ms. Lewinsky was extensively debriefed about her relationship

with the President. For the initial evaluation of her credibility, she
submitted to a detailed ‘‘proffer’’ interview on July 27, 1998. 8 After
entering into a cooperation agreement, she was questioned over the
course of approximately 15 days. She also provided testimony
under oath on three occasions: twice before the grand jury, and, be-
cause of the personal and sensitive nature of particular topics, once
in a deposition. In addition, Ms. Lewinsky worked with prosecutors
and investigators to create an 11-page chart that chronologically
lists her contacts with President Clinton, including meetings,
phone calls, gifts, and messages. 9 Ms. Lewinsky twice verified the
accuracy of the chart under oath. 10

In the evaluation of experienced prosecutors and investigators,
Ms. Lewinsky has provided truthful information. She has not false-
ly inculpated the President. Harming him, she has testified, is ‘‘the
last thing in the world I want to do.’’ 11

Moreover, the OIC’s immunity and cooperation agreement with
Ms. Lewinsky includes safeguards crafted to ensure that she tells
the truth. Court-ordered immunity and written immunity agree-
ments often provide that the witness can be prosecuted only for
false statements made during the period of cooperation, and not for
the underlying offense. The OIC’s agreement goes further, provid-
ing that Ms. Lewinsky will lose her immunity altogether if the gov-
ernment can prove to a federal district judge—by a preponderance
of the evidence, not the higher standard of beyond a reasonable
doubt—that she lied. Moreover, the agreement provides that, in the
course of such a prosecution, the United States could introduce into
evidence the statements made by Ms. Lewinsky during her co-
operation. Since Ms. Lewinsky acknowledged in her proffer inter-
view and in debriefings that she violated the law, she has a strong
incentive to tell the truth: If she did not, it would be relatively
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12 Lewinsky 8/6/98 GJ at 59-60, 87; Lewinsky 8/20/98 GJ at 82; Lewinsky 8/24/98 Int. at 8.
13 Ms. Tripp testified that she took notes on two occasions. Tripp 6/30/98 GJ at 141–42; Tripp

7/7/98 GJ at 153–54; Tripp 7/16/98 GJ at 112–13.
14 Kassorla 8/28/98 Int. at 2–3. Ms. Lewinsky (who voluntarily waived therapist-patient privi-

lege) consulted Dr. Kassorla in person from 1992 to 1993 and by telephone thereafter. Id. at
1. Anticipating that the White House might fire Ms. Lewinsky in order to protect the President,
Dr. Kassorla cautioned her patient that workplace romances are generally ill-advised. Id. at 2.

15 Kassorla 8/28/98 Int. at 2, 4. Ms. Lewinsky also consulted another counselor, Kathleen
Estep, three times in November 1996. While diagnosing Ms. Lewinsky as suffering from depres-
sion and low self-esteem, Ms. Estep considered her self-aware, credible, insightful, introspective,
relatively stable, and not delusional. Estep 8/23/98 Int. at 1–4.

16 Catherine Davis 3/17/98 GJ at 21–22.
17 Young 6/23/98 GJ at 40. See also Catherine Davis 3/17/98 GJ at 73; Erbland 2/12/98 GJ

at 25 (‘‘I never had any reason to think she would lie to me. I never knew of her to lie to me
Continued

straightforward to void the immunity agreement and prosecute her,
using her own admissions against her.

3. Ms. Lewinsky’s Confidants
Between 1995 and 1998, Ms. Lewinsky confided in 11 people

about her relationship with the President. All have been questioned
by the OIC, most before a federal grand jury: Andrew Bleiler, Cath-
erine Allday Davis, Neysa Erbland, Kathleen Estep, Deborah
Finerman, Dr. Irene Kassorla, Marcia Lewis, Ashley Raines, Linda
Tripp, Natalie Ungvari, and Dale Young. 12 Ms. Lewinsky told most
of these confidants about events in her relationship with the Presi-
dent as they occurred, sometimes in considerable detail.

Some of Ms. Lewinsky’s statements about the relationship were
contemporaneously memorialized. These include deleted email re-
covered from her home computer and her Pentagon computer,
email messages retained by two of the recipients, tape recordings
of some of Ms. Lewinsky’s conversations with Ms. Tripp, and notes
taken by Ms. Tripp during some of their conversations. The Tripp
notes, which have been extensively corroborated, refer specifically
to places, dates, and times of physical contacts between the Presi-
dent and Ms. Lewinsky. 13

Everyone in whom Ms. Lewinsky confided in detail believed she
was telling the truth about her relationship with the President. Ms.
Lewinsky told her psychologist, Dr. Irene Kassorla, about the affair
shortly after it began. Thereafter, she related details of sexual en-
counters soon after they occurred (sometimes calling from her
White House office). 14 Ms. Lewinsky showed no indications of delu-
sional thinking, according to Dr. Kassorla, and Dr. Kassorla had no
doubts whatsoever about the truth of what Ms. Lewinsky told
her. 15 Ms. Lewinsky’s friend Catherine Allday Davis testified that
she believed Ms. Lewinsky’s accounts of the sexual relationship
with the President because ‘‘I trusted in the way she had confided
in me on other things in her life . . . . I just trusted the relation-
ship, so I trusted her.’’ 16 Dale Young, a friend in whom Ms.
Lewinsky confided starting in mid-1996, testified:

[I]f she was going to lie to me, she would have said to me,
‘‘Oh, he calls me all the time. He does wonderful things.
He can’t wait to see me.’’ * * * [S]he would have embel-
lished the story. You know, she wouldn’t be telling me, ‘‘He
told me he’d call me, I waited home all weekend and I
didn’t do anything and he didn’t call and then he didn’t
call for two weeks.’’ 17
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before and we talked about our boyfriends and, you know, sexual relationships throughout our
friendship and I never knew her as a liar.’’); Finerman 3/18/98 Depo. at 113–16 (characterizing
Ms. Lewinsky as trustworthy and honest); Raines 1/29/98 GJ at 87 (‘‘I have no reason to believe
that [Ms. Lewinsky’s statements] were lies or made up.’’); Tripp 7/29/98 GJ at 187 (‘‘There were
so many reasons why I believed her. She just had way too much detail. She had detail that
none of us could really conceivably have if you had not been exposed in a situation that she
claimed to be.’’); Ungvari 3/19/98 GJ at 19 (‘‘[s]he’s never lied to me before’’); id. at 21, 61–62;
Young 6/23/98 GJ at 38–40.

18 Ms. Lewinsky testified that she has ‘‘always been a date-oriented person.’’ Lewinsky 8/6/98
GJ at 28. See also Tripp 6/30/98 GJ at 141–42 (Ms. Lewinsky ‘‘had a photographic memory for
the entire relationship’’).

4. Documents
In addition to her remarks and email to friends, Ms. Lewinsky

wrote a number of documents, including letters and draft letters to
the President. Among these documents are (i) papers found in a
consensual search of her apartment; (ii) papers that Ms. Lewinsky
turned over pursuant to her cooperation agreement, including a
calendar with dates circled when she met or talked by telephone
with the President in 1996 and 1997; and (iii) files recovered from
Ms. Lewinsky’s computers at home and at the Pentagon.

5. Consistency and Corroboration
The details of Ms. Lewinsky’s many statements have been

checked, cross-checked, and corroborated. When negotiations with
Ms. Lewinsky in January and February 1998 did not culminate in
an agreement, the OIC proceeded with a comprehensive investiga-
tion, which generated a great deal of probative evidence.

In July and August 1998, circumstances brought more direct and
compelling evidence to the investigation. After the courts rejected
a novel privilege claim, Secret Service officers and agents testified
about their observations of the President and Ms. Lewinsky in the
White House. Ms. Lewinsky agreed to submit to a proffer interview
(previous negotiations had deadlocked over her refusal to do so),
and, after assessing her credibility in that session, the OIC entered
into a cooperation agreement with her. Pursuant to the cooperation
agreement, Ms. Lewinsky turned over the dress that proved to bear
traces of the President’s semen. And the President, who had
spurned six invitations to testify, finally agreed to provide his ac-
count to the grand jury. In that sworn testimony, he acknowledged
‘‘inappropriate intimate contact’’ with Ms. Lewinsky.

Because of the fashion in which the investigation had unfolded,
in sum, a massive quantity of evidence was available to test and
verify Ms. Lewinsky’s statements during her proffer interview and
her later cooperation. Consequently, Ms. Lewinsky’s statements
have been corroborated to a remarkable degree. Her detailed state-
ments to the grand jury and the OIC in 1998 are consistent with
statements to her confidants dating back to 1995, documents that
she created, and physical evidence.18 Moreover, her accounts gen-
erally match the testimony of White House staff members; the tes-
timony of Secret Service agents and officers; and White House
records showing Ms. Lewinsky’s entries and exits, the President’s
whereabouts, and the President’s telephone calls.
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19 Clinton 1/17/98 Depo. at 78, 204. The transcript of this deposition testimony appears in Doc-
ument Supp. A. For reasons of privacy, the OIC has redacted the names of three women from
the transcript. The OIC will provide an unredacted transcript if the House of Representatives
so requests.

20 Clinton 1/17/98 Depo. at 57.
21 Clinton 1/17/98 Depo. at 54.
22 Clinton 1/17/98 Depo. at 204. Beyond his denial of a sexual relationship with Ms. Lewinsky,

the President testified that he could not recall many details of their encounters. He said he
could not specifically remember whether he had ever been alone with Ms. Lewinsky, or any of
their in-person conversations, or any notes or messages she had sent him, or an audiocassette
she had sent him, or any specific gifts he had given her. Alone together: Clinton 1/17/98 Depo.
at 52–53, 56–59. Conversations: Id. at 59. Cards and letters: Id. at 62. Audiocassette: Id. at 63–
64. Gifts from the President to Ms. Lewinsky: Id. at 75. When asked about their last conversa-
tion, the President referred to a December encounter when, he said, Ms. Lewinsky had been
visiting his secretary and he had ‘‘stuck [his] head out’’ to say hello. Id. at 68. He did not men-
tion a private meeting with Ms. Lewinsky on December 28, 1997, or a telephone conversation
with her on January 5, 1998. Lewinsky 8/6/98 GJ at 27–28 & Ex. ML–7; Clinton 8/17/98 GJ
at 34–36, 126–28.

23 Clinton 8/17/98 GJ at 10, 79, 81.
24 Clinton 8/17/98 GJ at 10.

C. SEXUAL CONTACTS

1. The President’s Accounts

a. Jones Testimony
In the Jones deposition on January 17, 1998, the President de-

nied having had ‘‘a sexual affair,’’ ‘‘sexual relations,’’ or ‘‘a sexual
relationship’’ with Ms. Lewinsky.19 He noted that ‘‘[t]here are no
curtains on the Oval Office, there are no curtains on my private of-
fice, there are no curtains or blinds that can close [on] the windows
in my private dining room,’’ and added: ‘‘I have done everything I
could to avoid the kind of questions you are asking me here today
* * *.’’ 20

During the deposition, the President’s attorney, Robert Bennett,
sought to limit questioning about Ms. Lewinsky. Mr. Bennett told
Judge Susan Webber Wright that Ms. Lewinsky had executed ‘‘an
affidavit which [Ms. Jones’s lawyers] are in possession of saying
that there is absolutely no sex of any kind in any manner, shape
or form, with President Clinton.’’ In a subsequent colloquy with
Judge Wright, Mr. Bennett declared that as a result of ‘‘prepara-
tion of [President Clinton] for this deposition, the witness is fully
aware of Ms. Lewinsky’s affidavit.’’ 21 The President did not dispute
his legal representative’s assertion that the President and Ms.
Lewinsky had had ‘‘absolutely no sex of any kind in any manner,
shape or form,’’ nor did he dispute the implication that Ms.
Lewinsky’s affidavit, in denying ‘‘a sexual relationship,’’ meant that
there was ‘‘absolutely no sex of any kind in any manner, shape or
form.’’ In subsequent questioning by his attorney, President Clinton
testified under oath that Ms. Lewinsky’s affidavit was ‘‘absolutely
true.’’ 22

b. Grand Jury Testimony
Testifying before the grand jury on August 17, 1998, seven

months after his Jones deposition, the President acknowledged ‘‘in-
appropriate intimate contact’’ with Ms. Lewinsky but maintained
that his January deposition testimony was accurate.23 In his ac-
count, ‘‘what began as a friendship [with Ms. Lewinsky] came to in-
clude this conduct.’’ 24 He said he remembered ‘‘meeting her, or
having my first real conversation with her during the government
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25 Clinton 8/17/98 GJ at 31, 10. See also id. at 38–39.
26 Clinton 8/17/98 GJ at 10, 92–93.
27 Clinton 8/17/98 GJ at 22.
28 Clinton 8/17/98 GJ at 10, 12, 93–96.
29 849–DC–00000586. The definition mirrors a federal criminal statute, 18 U.S.C. §2246(3).

The ellipsis in the quotation omits two paragraphs of the definition that Judge Wright ruled
inapplicable. Clinton 1/17/98 Depo. at 21–22. The President testified that he considered the defi-
nition ‘‘rather strange,’’ and at one point he spoke of ‘‘people being drawn into a lawsuit and
being given definitions, and then a great effort to trick them in some way.’’ Clinton 8/17/98 GJ
at 19, 22. He acknowledged, however, that the definition ‘‘was the one the Judge decided on
and I was bound by it.’’ Clinton 8/17/98 GJ at 19.

30 Clinton 8/17/98 GJ at 15, 93, 100, 102.
31 Clinton 8/17/98 GJ at 151.
32 Clinton 8/17/98 GJ at 168.
33 Clinton 8/17/98 GJ at 102–105, 167–68.
34 Clinton 8/17/98 GJ at 95–96, 100, 110, 139. The President did not always specify that the

contact had to be direct. Id. at 15 (‘‘[m]y understanding of the definition is it covers contact by

shutdown in November of ’95.’’ According to the President, the in-
appropriate contact occurred later (after Ms. Lewinsky’s internship
had ended), ‘‘in early 1996 and once in early 1997.’’ 25

The President refused to answer questions about the precise na-
ture of his intimate contacts with Ms. Lewinsky, but he did explain
his earlier denials.26 As to his denial in the Jones deposition that
he and Ms. Lewinsky had had a ‘‘sexual relationship,’’ the Presi-
dent maintained that there can be no sexual relationship without
sexual intercourse, regardless of what other sexual activities may
transpire. He stated that ‘‘most ordinary Americans’’ would em-
brace this distinction.27

The President also maintained that none of his sexual contacts
with Ms. Lewinsky constituted ‘‘sexual relations’’ within a specific
definition used in the Jones deposition.28 Under that definition:

[A] person engages in ‘‘sexual relations’’ when the person
knowingly engages in or causes—(1) contact with the geni-
talia, anus, groin, breast, inner thigh, or buttocks of any
person with an intent to arouse or gratify the sexual desire
of any person * * *. ‘‘Contact’’ means intentional touching,
either directly or through clothing.29

According to what the President testified was his understanding,
this definition ‘‘covers contact by the person being deposed with the
enumerated areas, if the contact is done with an intent to arouse
or gratify,’’ but it does not cover oral sex performed on the person
being deposed.30 He testified:

[I]f the deponent is the person who has oral sex per-
formed on him, then the contact is with—not with any-
thing on that list, but with the lips of another person. It
seems to be self-evident that that’s what it is * * *. Let me
remind you, sir, I read this carefully.31

In the President’s view, ‘‘any person, reasonable person’’ would rec-
ognize that oral sex performed on the deponent falls outside the
definition.32

If Ms. Lewinsky performed oral sex on the President, then—
under this interpretation—she engaged in sexual relations but he
did not. The President refused to answer whether Ms. Lewinsky in
fact had performed oral sex on him.33 He did testify that direct con-
tact with Ms. Lewinsky’s breasts or genitalia would fall within the
definition, and he denied having had any such contact.34
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the person being deposed with the enumerated areas, if the contact is done with an intent to
arouse or gratify’’); id. at 16 (definition covers ‘‘[a]ny contact with the areas there mentioned’’).

35 Lewinsky 8/6/98 GJ at 27–28 & Ex. ML–7. These numbers include occasions when one or
both of them had direct contact with the other’s genitals, but not occasions when they merely
kissed. On the timing of some of their sexual encounters, Ms. Lewinsky’s testimony is at odds
with the President’s. According to Ms. Lewinsky, she and the President had three sexual en-
counters in 1995 (the President said he recalled none) and two sexual encounters in 1997 (not
one, as the President testified). Lewinsky 8/6/98 GJ at 27–28 & Ex. ML–7; Lewinsky 8/26/98
Depo. at 6; Clinton 8/17/98 GJ at 9–10. The President’s account omits the two 1995 encounters
when Ms. Lewinsky was an intern (as well as one 1995 encounter when she worked on the
White House staff), and it treats the 1997 encounter that produced the semen-stained dress as
a single aberration.

36 Lewinsky 8/6/98 GJ at 34–36; Lewinsky 8/20/98 GJ at 17; Lewinsky 7/27/98 Int. at 2;
Lewinsky 7/31/98 Int. at 4; Catherine Davis 3/17/98 GJ at 16; Erbland 2/12/98 GJ at 27–28, 43–
44; Finerman 3/18/98 Depo. at 32; Kassorla 8/28/98 Int. at 2; Raines 1/29/98 GJ at 32–33; Tripp
7/2/98 GJ at 54, 101; Tripp 7/7/98 GJ at 171; Ungvari 3/19/98 GJ at 19, 25.

37 Lewinsky 8/6/98 GJ at 35; Lewinsky 7/27/98 Int. at 2.
38 Lewinsky 8/6/98 GJ at 12, 21; Lewinsky 2/1/98 Statement at 1. See also Andrew Bleiler

1/28/98 Int. at 3; Catherine Davis 3/17/98 GJ at 21; Kassorla 8/28/98 Int. at 2; Tripp 7/2/98 GJ
at 100, 104–107; Ungvari 3/19/98 GJ at 23.

39 Lewinsky 8/6/98 GJ at 19; Catherine Davis 3/17/98 GJ at 20; Erbland 2/12/98 GJ at 29,
44; Ungvari 3/19/98 GJ at 20; Young 6/23/98 GJ at 37–38; but see Raines 1/29/98 GJ at 43 (testi-
fying that she was ‘‘pretty sure’’ that Ms. Lewinsky spoke of reciprocal oral sex); Tripp GJ 7/
2/98 at 101 (testifying that she understood that, on rare occasions, the President reciprocated).

2. Ms. Lewinsky’s Account
In his grand jury testimony, the President relied heavily on a

particular interpretation of ‘‘sexual relations’’ as defined in the
Jones deposition. Beyond insisting that his conduct did not fall
within the Jones definition, he refused to answer questions about
the nature of his physical contact with Ms. Lewinsky, thus placing
the grand jury in the position of having to accept his conclusion
without being able to explore the underlying facts. This strategy—
evidently an effort to account for possible traces of the President’s
semen on Ms. Lewinsky’s clothing without undermining his posi-
tion that he did not lie in the Jones deposition—mandates that this
Referral set forth evidence of an explicit nature that otherwise
would be omitted.

In light of the President’s testimony, Ms. Lewinsky’s accounts of
their sexual encounters are indispensable for two reasons. First,
the detail and consistency of these accounts tend to bolster Ms.
Lewinsky’s credibility. Second, and particularly important, Ms.
Lewinsky contradicts the President on a key issue. According to
Ms. Lewinsky, the President touched her breasts and genitalia—
which means that his conduct met the Jones definition of sexual re-
lations even under his theory. On these matters, the evidence of
the President’s perjury cannot be presented without specific, ex-
plicit, and possibly offensive descriptions of sexual encounters.

According to Ms. Lewinsky, she and the President had ten sexual
encounters, eight while she worked at the White House and two
thereafter.35 The sexual encounters generally occurred in or near
the private study off the Oval Office—most often in the windowless
hallway outside the study.36 During many of their sexual encoun-
ters, the President stood leaning against the doorway of the bath-
room across from the study, which, he told Ms. Lewinsky, eased his
sore back.37

Ms. Lewinsky testified that her physical relationship with the
President included oral sex but not sexual intercourse.38 According
to Ms. Lewinsky, she performed oral sex on the President; he never
performed oral sex on her.39 Initially, according to Ms. Lewinsky,
the President would not let her perform oral sex to completion. In



18

40 Lewinsky 8/6/98 GJ at 38–39. See also Lewinsky 8/20/98 GJ at 24.
41 Lewinsky 8/6/98 GJ at 19–20, 38–39; Ungvari 3/19/98 GJ at 23–24.
42 Lewinsky 7/30/98 Int. at 5–13, 15–16; Lewinsky 8/6/98 GJ at 19–21; Lewinsky 8/20/98 GJ

at 31–32, 40, 67–69; Lewinsky 8/26/98 Depo. at 20, 30–31, 50; Andrew Bleiler 1/28/98 Int. at
3; Catherine Davis 3/17/98 GJ at 20–21, 169; Erbland 2/12/98 GJ at 29, 43–45; Estep 8/23/98
Int. at 2; Kassorla 8/28/98 Int. at 2; Ungvari 3/19/98 GJ at 23–24.

43 Clinton 8/17/98 GJ at 10; Lewinsky 8/26/98 Depo. at 5. In Ms. Lewinsky’s recollection, the
friendship started to develop following their sixth sexual encounter, when the President sat
down and talked with her for about 45 minutes after she had complained that he was making
no effort to get to know her. Lewinsky 8/26/98 Depo. at 23, 33–34.

44 Lewinsky 8/20/98 GJ at 59. See also id. at 52; Lewinsky 8/6/98 GJ at 168. After the Presi-
dent’s August 1998 speech acknowledging improper conduct with Ms. Lewinsky, she testified
that she was no longer certain of her feelings because, in her view, he had depicted their rela-
tionship as ‘‘a service contract, that all I did was perform oral sex on him and that that’s all
that this relationship was. And it was a lot more than that to me * * *.’’ Lewinsky 8/20/98 GJ
at 54. See also id. at 53–56, 102–104.

45 MSL–55–C–0178 (document retrieved from Ms. Lewinsky’s home computer); Catherine
Davis 3/17/98 GJ at 147; Erbland 2/12/98 GJ at 92.

46 Lewinsky 8/20/98 GJ at 52; T1 at 101. See also Marcia Lewis 2/11/98 GJ at 7; Catherine
Davis 3/17/98 GJ at 182.

47 Lewinsky 8/6/98 GJ at 18.
48 Lewinsky 7/27/98 Int. at 6; Currie 5/7/98 GJ at 60; Catherine Davis 3/17/98 GJ at 27;

Raines 1/29/98 GJ at 53; Ungvari 3/19/98 GJ at 45; Young 6/23/98 GJ at 47; 1037–DC–00000042
(email from Ms. Lewinsky: ‘‘Jeez, I hate being called ‘dear.’ The creep calls me that sometimes.
It’s an old person saying!’’) (spelling and punctuation corrected). When angry, Ms. Lewinsky re-
ferred to the President as ‘‘creep’’ or ‘‘big creep.’’ Lewinsky 8/4/98 Int. at 8; Marcia Lewis 2/11/
98 GJ at 17; Raines 1/29/98 GJ at 52; Ungvari 3/19/98 GJ at 45.

49 Lewinsky 7/27/98 Int. at 6.
50 Lewinsky 8/26/98 Depo. at 55–57; Lewinsky 7/27/98 Int. at 6.

Ms. Lewinsky’s understanding, his refusal was related to ‘‘trust
and not knowing me well enough.’’ 40 During their last two sexual
encounters, both in 1997, he did ejaculate.41

According to Ms. Lewinsky, she performed oral sex on the Presi-
dent on nine occasions. On all nine of those occasions, the Presi-
dent fondled and kissed her bare breasts. He touched her genitals,
both through her underwear and directly, bringing her to orgasm
on two occasions. On one occasion, the President inserted a cigar
into her vagina. On another occasion, she and the President had
brief genital-to-genital contact.42

Whereas the President testified that ‘‘what began as a friendship
came to include [intimate contact],’’ Ms. Lewinsky explained that
the relationship moved in the opposite direction: ‘‘[T]he emotional
and friendship aspects * * * developed after the beginning of our
sexual relationship.’’ 43

D. EMOTIONAL ATTACHMENT

As the relationship developed over time, Ms. Lewinsky grew emo-
tionally attached to President Clinton. She testified: ‘‘I never ex-
pected to fall in love with the President. I was surprised that I
did.’’ 44 Ms. Lewinsky told him of her feelings. 45 At times, she be-
lieved that he loved her too.46 They were physically affectionate: ‘‘A
lot of hugging, holding hands sometimes. He always used to push
the hair out of my face.’’ 47 She called him ‘‘Handsome’’; on occasion,
he called her ‘‘Sweetie,’’ ‘‘Baby,’’ or sometimes ‘‘Dear.’’ 48 He told her
that he enjoyed talking to her—she recalled his saying that the two
of them were ‘‘emotive and full of fire,’’ and she made him feel
young.49 He said he wished he could spend more time with her.50

Ms. Lewinsky told confidants of the emotional underpinnings of
the relationship as it evolved. According to her mother, Marcia
Lewis, the President once told Ms. Lewinsky that she ‘‘had been
hurt a lot or something by different men and that he would be her
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51 Marcia Lewis 2/11/98 GJ at 7–8.
52 Erbland 2/12/98 GJ at 84. See also Lewinsky 8/26/98 Depo. at 56–57; Catherine Davis 3/

17/98 GJ at 166–67. In late 1997, Ms. Lewinsky asked Vernon Jordan whether he believed that
the Clintons would remain married. Lewinsky 2/1/98 Statement at 8; Jordan 3/3/98 GJ at 150.

53 Lewinsky 8/6/98 GJ at 17. See also Lewinsky 8/26/98 Depo. at 24; Lewinsky 8/24/98 Int. at
6; Tripp 7/7/98 GJ at 172.

54 Raines 1/29/98 GJ at 39. See also Catherine Davis 3/17/98 GJ at 18; Finerman 3/18/98
Depo. 47–49; Raines 1/29/98 GJ at 47–48; Tripp 7/14/98 GJ at 77, 79–81.

55 Lewinsky 8/6/98 GJ at 52–53.
56 Lewinsky 8/6/98 GJ at 52.
57 Lewinsky 8/6/98 GJ at 21–23; Lewinsky 7/27/98 Int. at 2. See also Catherine Davis 3/17/

98 GJ at 36; Erbland 2/12/98 GJ at 38–39, 43; Finerman 3/18/98 Depo. at 26–29, 110, 116–17;
Raines GJ at 51; Tripp 7/7/98 GJ at 62–63, 65–66; Ungvari 3/19/98 GJ at 81.

58 Lewinsky 8/6/98 GJ at 44; Lewinsky 8/24/98 Int. at 5; Currie 5/14/98 GJ at 131–32, 136,
141; Currie 7/22/98 GJ at 35, 77.

59 Lewinsky 8/20/98 GJ at 55.
60 Lewinsky 8/6/98 GJ at 23.

friend or he would help her, not hurt her.’’ 51 According to Ms.
Lewinsky’s friend Neysa Erbland, President Clinton once confided
in Ms. Lewinsky that he was uncertain whether he would remain
married after he left the White House. He said in essence, ‘‘[W]ho
knows what will happen four years from now when I am out of of-
fice?’’ Ms. Lewinsky thought, according to Ms. Erbland, that
‘‘maybe she will be his wife.’’ 52

E. CONVERSATIONS AND PHONE MESSAGES

Ms. Lewinsky testified that she and the President ‘‘enjoyed talk-
ing to each other and being with each other.’’ In her recollection,
‘‘We would tell jokes. We would talk about our childhoods. Talk
about current events. I was always giving him my stupid ideas
about what I thought should be done in the administration or dif-
ferent views on things.’’ 53 One of Ms. Lewinsky’s friends testified
that, in her understanding, ‘‘[The President] would talk about his
childhood and growing up, and [Ms. Lewinsky] would relay stories
about her childhood and growing up. I guess normal conversations
that you would have with someone that you’re getting to know.’’ 54

The longer conversations often occurred after their sexual con-
tact. Ms. Lewinsky testified: ‘‘[W]hen I was working there [at the
White House] * * * we’d start in the back [in or near the private
study] and we’d talk and that was where we were physically inti-
mate, and we’d usually end up, kind of the pillow talk of it, I
guess, * * * sitting in the Oval Office * * *.’’ 55 During several
meetings when they were not sexually intimate, they talked in the
Oval Office or in the area of the study.56

Along with face-to-face meetings, according to Ms. Lewinsky, she
spoke on the telephone with the President approximately 50 times,
often after 10 p.m. and sometimes well after midnight.57 The Presi-
dent placed the calls himself or, during working hours, had his sec-
retary, Betty Currie, do so; Ms. Lewinsky could not telephone him
directly, though she sometimes reached him through Ms. Currie.58

Ms. Lewinsky testified: ‘‘[W]e spent hours on the phone talking.’’ 59

Their telephone conversations were ‘‘[s]imilar to what we discussed
in person, just how we were doing. A lot of discussions about my
job, when I was trying to come back to the White House and then
once I decided to move to New York * * *. We talked about every-
thing under the sun.’’ 60 On 10 to 15 occasions, she and the Presi-
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61 Lewinsky 8/6/98 GJ at 23–24; Lewinsky 7/27/98 Int. at 2. See also Catherine Davis 3/17/
98 GJ at 36–37; Erbland 2/12/98 GJ at 38–39; Raines 1/29/98 GJ at 51; Ungvari 3/19/98 GJ at
81. Ms. Lewinsky gave the President a novel about phone sex, Vox by Nicholson Baker.
Lewinsky 7/27/98 Int. at 13; 1361–DC–00000030 (White House list of books in private study,
including Vox).

62 Lewinsky 7/30/98 Int. at 15.
63 Lewinsky 8/6/98 GJ at 23; Lewinsky 8/20/98 GJ at 6. The messages, on tapes that Ms.

Lewinsky turned over to the OIC, are as follows: ‘‘Aw, shucks.’’ ‘‘Hey.’’ ‘‘Come on. It’s me.’’ ‘‘Sorry
I missed you.’’ Lewinsky 8/6/98 GJ at 22-23; Lewinsky 7/29/98 Int. at 3, 5; Lewinsky 8/3/98 Int.
at 6.

64 Lewinsky 8/6/98 GJ at 22–23; Catherine Davis 3/17/98 GJ at 28–29; Erbland 2/12/98 GJ at
49; Kassorla 8/28/98 Int. at 4; Raines 1/29/98 GJ at 89; Tripp 7/2/98 GJ at 89; Tripp 7/9/98 GJ
at 95–97, 104–105; Ungvari 3/19/98 GJ at 31–33.

65 Lewinsky 8/6/98 GJ at 67–69.
66 Lewinsky 8/6/98 GJ at 74–75.
67 Lewinsky 8/6/98 GJ at 114.
68 Clinton 8/17/98 GJ at 10.
69 Clinton 8/17/98 GJ at 47, 51.
70 Clinton 8/17/98 GJ at 47, 124.
71 Lewinsky 8/6/98 GJ at 25–26.
72 Lewinsky 7/27/98 Int. at 12. See also MSL–55–DC–0184–186 (eight-line poem recovered

from Ms. Lewinsky’s home computer that refers to President as ‘‘the Boss with whom we’re all
smitten’’ and wishes him ‘‘Happy National Boss Day!’’).

dent had phone sex.61 After phone sex late one night, the President
fell asleep mid-conversation.62

On four occasions, the President left very brief messages on Ms.
Lewinsky’s answering machine, though he told her that he did not
like doing so because (in her recollection) he ‘‘felt it was a little un-
safe.’’ 63 She saved his messages and played the tapes for several
confidants, who said they believed that the voice was the Presi-
dent’s.64

By phone and in person, according to Ms. Lewinsky, she and the
President sometimes had arguments. On a number of occasions in
1997, she complained that he had not brought her back from the
Pentagon to work in the White House, as he had promised to do
after the election.65 In a face-to-face meeting on July 4, 1997, the
President reprimanded her for a letter she had sent him that ob-
liquely threatened to disclose their relationship.66 During an argu-
ment on December 6, 1997, according to Ms. Lewinsky, the Presi-
dent said that ‘‘he had never been treated as poorly by anyone else
as I treated him,’’ and added that ‘‘he spent more time with me
than anyone else in the world, aside from his family, friends and
staff, which I don’t know exactly which category that put me in.’’ 67

Testifying before the grand jury, the President confirmed that he
and Ms. Lewinsky had had personal conversations, and he ac-
knowledged that their telephone conversations sometimes included
‘‘inappropriate sexual banter.’’ 68 The President said that Ms.
Lewinsky told him about ‘‘her personal life,’’ ‘‘her upbringing,’’ and
‘‘her job ambitions.’’ 69 After terminating their intimate relationship
in 1997, he said, he tried ‘‘to be a friend to Ms. Lewinsky, to be
a counselor to her, to give her good advice, and to help her.’’ 70

F. GIFTS

Ms. Lewinsky and the President exchanged numerous gifts. By
her estimate, she gave him about 30 items, and he gave her about
18.71 Ms. Lewinsky’s first gift to him was a matted poem given by
her and other White House interns to commemorate ‘‘National Boss
Day,’’ October 24, 1995.72 This was the only item reflected in White
House records that Ms. Lewinsky gave the President before (in her
account) the sexual relationship began, and the only item that he
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73 V006–DC–00000167; V006–DC–00000181 (gift record and donor information); V006–DC–
00003646 (correspondence history).

74 V006–DC–00000157–158 (gift record and donor information).
75 Lewinsky 8/11/98 Int. at 2; V006–DC–00000178 (autographed photo).
76 Few of Ms. Lewinsky’s subsequent gifts were logged. Of the roughly 30 gifts (including sev-

eral antiques) that, in her account, she gave the President, White House records show only the
matted poem from interns, two or three neckties (records conflict), and a T-shirt. V006–DC–
00000157; V006–DC–00000162; V006–DC–00000167; V006–DC–00000180; V006–DC–00000181;
V006–DC–00003714; V006–DC–00003715.

77 MSL–55–DC–0177.
78 Lewinsky 8/26/98 Depo. at 5–6 & Ex. ML–7. In response to a January 20, 1998, subpoena

seeking ‘‘any and all gifts * * * to or from Monica Lewinsky * * * including * * * any tie,
mug, paperweight, book, or other article,’’ the President turned over a necktie, two antique
books, a mug, and a silver standing holder for cigars or cigarettes. Subpoena V002; V002–DC–
00000001; V002–DC–00000469. A subpoena dated July 17, 1998, identified specific gifts, includ-
ing Vox, a novel about phone sex by Nicholson Baker that, according to Ms. Lewinsky, she gave
the President in March 1997. Lewinsky 8/6/98 GJ at 183–84; Lewinsky 7/27/98 Int. at 13; Sub-
poena D1415. The President did not produce Vox in response to either subpoena, though his at-
torney represented that ‘‘the President has complied with [the] grand jury subpoenas.’’ David
Kendall Letter to OIC, 8/31/98. Vox, however, does appear on an October 1997 list of books in
the President’s private study, and Ms. Lewinsky saw it in the study on November 13, 1997.
1361–DC–00000030; Lewinsky 8/6/98 GJ at 183–84.

79 Lewinsky 8/26/98 Depo. at 5–6 & Ex. ML–7.
80 Lewinsky 8/20/98 GJ at 36. See also Lewinsky 8/6/98 GJ at 236; Catherine Davis 3/17/98

GJ at 153.
81 Lewinsky 8/6/98 GJ at 236; Lewinsky 8/20/98 GJ at 36; Lewinsky 8/3/98 Int. at 8; Lewinsky

8/11/98 Int. at 2–3. For example, one day after the President and Ms. Lewinsky talked by tele-
phone on February 7, 1996, and one day after they talked on August 4, 1996, he wore a necktie
she had given him. Lewinsky 8/5/98 Int. at 1; Lewinsky 8/11/98 Int. at 2–3.

82 Lewinsky 8/6/98 GJ at 236.

sent to the archives instead of keeping.73 On November 20—five
days after the intimate relationship began, according to Ms.
Lewinsky—she gave him a necktie, which he chose to keep rather
than send to the archives.74 According to Ms. Lewinsky, the Presi-
dent telephoned the night she gave him the tie, then sent her a
photo of himself wearing it.75 The tie was logged pursuant to White
House procedures for gifts to the President.76

In a draft note to the President in December 1997, Ms. Lewinsky
wrote that she was ‘‘very particular about presents and could never
give them to anyone else—they were all bought with you in
mind.’’ 77 Many of the 30 or so gifts that she gave the President re-
flected his interests in history, antiques, cigars, and frogs. Ms.
Lewinsky gave him, among other things, six neckties, an antique
paperweight showing the White House, a silver tabletop holder for
cigars or cigarettes, a pair of sunglasses, a casual shirt, a mug em-
blazoned ‘‘Santa Monica,’’ a frog figurine, a letter opener depicting
a frog, several novels, a humorous book of quotations, and several
antique books.78 He gave her, among other things, a hat pin, two
brooches, a blanket, a marble bear figurine, and a special edition
of Walt Whitman’s Leaves of Grass.79

Ms. Lewinsky construed it as a sign of affection when the Presi-
dent wore a necktie or other item of clothing she had given him.
She testified: ‘‘I used to say to him that ‘I like it when you wear
my ties because then I know I’m close to your heart.’ So—literally
and figuratively.’’ 80 The President was aware of her reaction, ac-
cording to Ms. Lewinsky, and he would sometimes wear one of the
items to reassure her—occasionally on the day they were scheduled
to meet or the day after they had met in person or talked by tele-
phone.81 The President would sometimes say to her, ‘‘Did you see
I wore your tie the other day?’’ 82

In his grand jury testimony, the President acknowledged that he
had exchanged a number of gifts with Ms. Lewinsky. After their in-
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83 Clinton 8/17/98 GJ at 47. See also id. at 33–36, 43–46.
84 Lewinsky 8/6/98 GJ at 26.
85 Lewinsky 8/6/98 GJ at 189.
86 Lewinsky 8/6/98 GJ at 26–27.
87 Clinton 8/17/98 GJ at 48–49. In the Jones deposition, in contrast, the President was asked

if he remembered anything written in Ms. Lewinsky’s notes or cards to him. He testified: ‘‘No.
Sometimes, you know, just either small talk or happy birthday or sometimes, you know, a sug-
gestion about how to get more young people involved in some project I was working on. Nothing
remarkable. I don’t remember anything particular about it.’’ Clinton 1/17/98 Depo. at 62.

88 Lewinsky 2/1/98 Statement at 10. See also Lewinsky 8/20/98 GJ at 62–63; Lewinsky 8/6/
98 GJ at 141–42, 178–79. Ms. Lewinsky once told Betty Currie: ‘‘As long as no one saw us—
and no one did—then nothing happened.’’ Currie 1/27/98 GJ at 63–64.

89 Lewinsky 8/6/98 GJ at 78, 97–101; Lewinsky 7/27/98 Int. at 3.
90 Lewinsky 8/20/98 GJ at 22. See also Lewinsky 7/27/98 Int. at 9 (President assumed Ms.

Lewinsky’s Jones affidavit would be a denial, since their pattern had been to conceal and deny).
91 Lewinsky 8/20/98 GJ at 4; Lewinsky 8/6/98 GJ at 166–67. See also Lewinsky 7/27/98 Int.

at 9–10, 12.
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timate relationship ended in 1997, he testified, ‘‘[S]he continued to
give me gifts. And I felt that it was a right thing to do to give her
gifts back.’’ 83

G. MESSAGES

According to Ms. Lewinsky, she sent the President a number of
cards and letters. In some, she expressed anger that he was ‘‘not
paying enough attention to me’’; in others, she said she missed
him; in still others, she just sent ‘‘a funny card that I saw.’’ 84 In
early January 1998, she sent him, along with an antique book
about American presidents, ‘‘[a]n embarrassing mushy note.’’ 85 She
testified that the President never sent her any cards or notes other
than formal thank-you letters.86

Testifying before the grand jury, the President acknowledged
having received cards and notes from Ms. Lewinsky that were
‘‘somewhat intimate’’ and ‘‘quite affectionate,’’ even after the inti-
mate relationship ended.87

H. SECRECY

1. Mutual Understanding
Both Ms. Lewinsky and the President testified that they took

steps to maintain the secrecy of the relationship. According to Ms.
Lewinsky, the President from the outset stressed the importance of
keeping the relationship secret. In her handwritten statement to
this Office, Ms. Lewinsky wrote that ‘‘the President told Ms. L to
deny a relationship, if ever asked about it. He also said something
to the effect of if the two people who are involved say it didn’t hap-
pen—it didn’t happen.’’ 88 According to Ms. Lewinsky, the President
sometimes asked if she had told anyone about their sexual relation-
ship or about the gifts they had exchanged; she (falsely) assured
him that she had not. 89 She told him that ‘‘I would always deny
it, I would always protect him,’’ and he responded approvingly. 90

The two of them had, in her words, ‘‘a mutual understanding’’ that
they would ‘‘keep this private, so that meant deny it and * * *
take whatever appropriate steps needed to be taken.’’ 91 When she
and the President both were subpoenaed to testify in the Jones
case, Ms. Lewinsky anticipated that ‘‘as we had on every other oc-
casion and every other instance of this relationship, we would deny
it.’’ 92
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In his grand jury testimony, the President confirmed his efforts
to keep their liaisons secret.93 He said he did not want the facts
of their relationship to be disclosed ‘‘in any context,’’ and added: ‘‘I
certainly didn’t want this to come out, if I could help it. And I was
concerned about that. I was embarrassed about it. I knew it was
wrong.’’ 94 Asked if he wanted to avoid having the facts come out
through Ms. Lewinsky’s testimony in Jones, he said: ‘‘Well, I did
not want her to have to testify and go through that. And, of course,
I didn’t want her to do that, of course not.’’ 95

2. COVER STORIES

For her visits to see the President, according to Ms. Lewinsky,
‘‘[T]here was always some sort of a cover.’’ 96 When visiting the
President while she worked at the White House, she generally
planned to tell anyone who asked (including Secret Service officers
and agents) that she was delivering papers to the President.97 Ms.
Lewinsky explained that this artifice may have originated when ‘‘I
got there kind of saying, ‘Oh, gee, here are your letters,’ wink,
wink, wink, and him saying, ‘Okay, that’s good.’ ’’ 98 To back up her
stories, she generally carried a folder on these visits. 99 (In truth,
according to Ms. Lewinsky, her job never required her to deliver
papers to the President. 100) On a few occasions during her White
House employment, Ms. Lewinsky and the President arranged to
bump into each other in the hallway; he then would invite her to
accompany him to the Oval Office. 101 Later, after she left the
White House and started working at the Pentagon, Ms. Lewinsky
relied on Ms. Currie to arrange times when she could see the Presi-
dent. The cover story for those visits was that Ms. Lewinsky was
coming to see Ms. Currie, not the President.102

While the President did not expressly instruct her to lie, accord-
ing to Ms. Lewinsky, he did suggest misleading cover stories.103

And, when she assured him that she planned to lie about the rela-
tionship, he responded approvingly. On the frequent occasions
when Ms. Lewinsky promised that she would ‘‘always deny’’ the re-
lationship and ‘‘always protect him,’’ for example, the President re-
sponded, in her recollection, ‘‘ ‘That’s good,’ or—something affirma-
tive. * * * [N]ot—‘Don’t deny it.’ ’’ 104

Once she was named as a possible witness in the Jones case, ac-
cording to Ms. Lewinsky, the President reminded her of the cover
stories. After telling her that she was a potential witness, the
President suggested that, if she were subpoenaed, she could file an
affidavit to avoid being deposed. He also told her she could say
that, when working at the White House, she had sometimes deliv-
ered letters to him, and, after leaving her White House job, she had
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114 Lewinsky 8/4/98 Int. at 4.

sometimes returned to visit Ms. Currie. 105 (The President’s own
testimony in the Jones case mirrors the recommendations he made
to Ms. Lewinsky for her testimony. In his deposition, the President
testified that he saw Ms. Lewinsky ‘‘on two or three occasions’’ dur-
ing the November 1995 government furlough, ‘‘one or two other
times when she brought some documents to me,’’ and ‘‘sometime
before Christmas’’ when Ms. Lewinsky ‘‘came by to see Betty.’’ 106)

In his grand jury testimony, the President acknowledged that he
and Ms. Lewinsky ‘‘might have talked about what to do in a
nonlegal context’’ to hide their relationship, and that he ‘‘might
well have said’’ that Ms. Lewinsky should tell people that she was
bringing letters to him or coming to visit Ms. Currie.107 But he also
stated that ‘‘I never asked Ms. Lewinsky to lie.’’ 108

3. Steps to Avoid Being Seen or Heard
After their first two sexual encounters during the November

1995 government shutdown, according to Ms. Lewinsky, her en-
counters with the President generally occurred on weekends, when
fewer people were in the West Wing.109 Ms. Lewinsky testified:

He had told me * * * that he was usually around on the
weekends and that it was okay to come see him on the
weekends. So he would call and we would arrange either
to bump into each other in the hall or that I would bring
papers to the office. 110

From some of the President’s comments, Ms. Lewinsky gathered
that she should try to avoid being seen by several White House em-
ployees, including Nancy Hernreich, Deputy Assistant to the Presi-
dent and Director of Oval Office Operations, and Stephen Goodin,
the President’s personal aide.111

Out of concern about being seen, the sexual encounters most
often occurred in the windowless hallway outside the study.112 Ac-
cording to Ms. Lewinsky, the President was concerned that the two
of them might be spotted through a White House window. When
they were in the study together in the evenings, he sometimes
turned out the light.113 Once, when she spotted a gardener outside
the study window, they left the room.114 Ms. Lewinsky testified
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avoiding the President at a White House party, and referring to the President as ‘‘her’’ in pages
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120 Clinton 8/17/98 GJ at 38. See also id. at 53 (to President’s knowledge, Ms. Currie did not
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121 Lewinsky 8/6/98 GJ at 56.

that, on December 28, 1997, ‘‘when I was getting my Christmas
kiss’’ in the doorway to the study, the President was ‘‘looking out
the window with his eyes wide open while he was kissing me and
then I got mad because it wasn’t very romantic.’’ He responded,
‘‘Well, I was just looking to see to make sure no one was out
there.’’ 115

Fear of discovery constrained their sexual encounters in several
respects, according to Ms. Lewinsky. The President ordinarily kept
the door between the private hallway and the Oval Office several
inches ajar during their encounters, both so that he could hear if
anyone approached and so that anyone who did approach would be
less likely to suspect impropriety.116 During their sexual encoun-
ters, Ms. Lewinsky testified, ‘‘[W]e were both aware of the volume
and sometimes * * * I bit my hand—so that I wouldn’t make any
noise.’’ 117 On one occasion, according to Ms. Lewinsky, the Presi-
dent put his hand over her mouth during a sexual encounter to
keep her quiet.118 Concerned that they might be interrupted
abruptly, according to Ms. Lewinsky, the two of them never fully
undressed.119

While noting that ‘‘the door to the hallway was always somewhat
open,’’ the President testified that he did try to keep the intimate
relationship secret: ‘‘I did what people do when they do the wrong
thing. I tried to do it where nobody else was looking at it.’’ 120

4. Ms. Lewinsky’s Notes and Letters
The President expressed concern about documents that might

hint at an improper relationship between them, according to Ms.
Lewinsky. He cautioned her about messages she sent:

There were * * * some occasions when I sent him cards
or notes that I wrote things that he deemed too personal
to put on paper just in case something ever happened, if
it got lost getting there or someone else opened it. So there
were several times when he remarked to me, you know,
you shouldn’t put that on paper.121

She said that the President made this point to her in their last con-
versation, on January 5, 1998, in reference to what she character-
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ized as ‘‘[a]n embarrassing mushy note’’ she had sent him.122 In ad-
dition, according to Ms. Lewinsky, the President expressed con-
cerns about official records that could establish aspects of their re-
lationship. She said that on two occasions she asked the President
if she could go upstairs to the Residence with him. No, he said, be-
cause a record is kept of everyone who accompanies him there.123

The President testified before the grand jury: ‘‘I remember telling
her she should be careful what she wrote, because a lot of it was
clearly inappropriate and would be embarrassing if somebody else
read it.’’ 124

5. Ms. Lewinsky’s Evaluation of Their Secrecy Efforts
In two conversations recorded after she was subpoenaed in the

Jones case, Ms. Lewinsky expressed confidence that her relation-
ship with the President would never be discovered. 125 She believed
that no records showed her and the President alone in the area of
the study. 126 Regardless of the evidence, in any event, she would
continue denying the relationship. ‘‘If someone looked in the study
window, it’s not me,’’ she said. 127 If someone produced tapes of her
telephone calls with the President, she would say they were
fakes. 128

In another recorded conversation, Ms. Lewinsky said she was es-
pecially comforted by the fact that the President, like her, would
be swearing under oath that ‘‘nothing happened.’’ 129 She said:

[T]o tell you the truth, I’m not concerned all that much
anymore because I know I’m not going to get in trouble.
I will not get in trouble because you know what? The story
I’ve signed under—under oath is what someone else is say-
ing under oath. 130
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II. 1995: INITIAL SEXUAL ENCOUNTERS

Monica Lewinsky began her White House employment as an in-
tern in the Chief of Staff’s office in July 1995. At White House
functions in the following months, she made eye contact with the
President. During the November 1995 government shutdown, the
President invited her to his private study, where they kissed. Later
that evening, they had a more intimate sexual encounter. They had
another sexual encounter two days later, and a third one on New
Year’s Eve.

A. OVERVIEW OF MONICA LEWINSKY’S WHITE HOUSE EMPLOYMENT

Monica Lewinsky worked at the White House, first as an intern
and then as an employee, from July 1995 to April 1996. With the
assistance of family friend Walter Kaye, a prominent contributor to
political causes, she obtained an internship starting in early July,
when she was 21 years old.131 She was assigned to work on cor-
respondence in the office of Chief of Staff Leon Panetta in the Old
Executive Office Building.132

As her internship was winding down, Ms. Lewinsky applied for
a paying job on the White House staff. She interviewed with Timo-
thy Keating, Special Assistant to the President and Staff Director
for Legislative Affairs.133 Ms. Lewinsky accepted a position dealing
with correspondence in the Office of Legislative Affairs on Novem-
ber 13, 1995, but did not start the job (and, thus, continued her in-
ternship) until November 26.134 She remained a White House em-
ployee until April 1996, when—in her view, because of her intimate
relationship with the President—she was dismissed from the White
House and transferred to the Pentagon.135

B. FIRST MEETINGS WITH THE PRESIDENT

The month after her White House internship began, Ms.
Lewinsky and the President began what she characterized as ‘‘in-
tense flirting.’’ 136 At departure ceremonies and other events, she
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made eye contact with him, shook hands, and introduced herself.137

When she ran into the President in the West Wing basement and
introduced herself again, according to Ms. Lewinsky, he responded
that he already knew who she was.138 Ms. Lewinsky told her aunt
that the President ‘‘seemed attracted to her or interested in her or
something,’’ and told a visiting friend that ‘‘she was attracted to
[President Clinton], she had a big crush on him, and I think she
told me she at some point had gotten his attention, that there was
some mutual eye contact and recognition, mutual acknowledg-
ment.’’ 139

In the autumn of 1995, an impasse over the budget forced the
federal government to shut down for one week, from Tuesday, No-
vember 14, to Monday, November 20.140 Only essential federal em-
ployees were permitted to work during the furlough, and the White
House staff of 430 shrank to about 90 people for the week. White
House interns could continue working because of their unpaid sta-
tus, and they took on a wide range of additional duties.141

During the shutdown, Ms. Lewinsky worked in Chief of Staff Pa-
netta’s West Wing office, where she answered phones and ran er-
rands.142 The President came to Mr. Panetta’s office frequently be-
cause of the shutdown, and he sometimes talked with Ms.
Lewinsky.143 She characterized these encounters as ‘‘continued flir-
tation.’’ 144 According to Ms. Lewinsky, a Senior Adviser to the
Chief of Staff, Barry Toiv, remarked to her that she was getting a
great deal of ‘‘face time’’ with the President.145

C. NOVEMBER 15 SEXUAL ENCOUNTER

Ms. Lewinsky testified that Wednesday, November 15, 1995—the
second day of the government shutdown—marked the beginning of
her sexual relationship with the President.146 On that date, she en-
tered the White House at 1:30 p.m., left sometime thereafter
(White House records do not show the time), reentered at 5:07
p.m., and departed at 12:18 a.m. on November 16.147 The President
was in the Oval Office or the Chief of Staff’s office (where Ms.
Lewinsky worked during the furlough) for almost the identical pe-
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riod that Ms. Lewinsky was in the White House that evening, from
5:01 p.m. on November 15 to 12:35 a.m. on November 16.148

According to Ms. Lewinsky, she and the President made eye con-
tact when he came to the West Wing to see Mr. Panetta and Dep-
uty Chief of Staff Harold Ickes, then again later at an informal
birthday party for Jennifer Palmieri, Special Assistant to the Chief
of Staff.149 At one point, Ms. Lewinsky and the President talked
alone in the Chief of Staff’s office. In the course of flirting with
him, she raised her jacket in the back and showed him the straps
of her thong underwear, which extended above her pants.150

En route to the restroom at about 8 p.m., she passed George
Stephanopoulos’s office. The President was inside alone, and he
beckoned her to enter.151 She told him that she had a crush on
him. He laughed, then asked if she would like to see his private
office.152 Through a connecting door in Mr. Stephanopoulos’s office,
they went through the President’s private dining room toward the
study off the Oval Office. Ms. Lewinsky testified: ‘‘We talked briefly
and sort of acknowledged that there had been a chemistry that was
there before and that we were both attracted to each other and
then he asked me if he could kiss me.’’ Ms. Lewinsky said yes. In
the windowless hallway adjacent to the study, they kissed.153 Be-
fore returning to her desk, Ms. Lewinsky wrote down her name and
telephone number for the President.154

At about 10 p.m., in Ms. Lewinsky’s recollection, she was alone
in the Chief of Staff’s office and the President approached.155 He
invited her to rendezvous again in Mr. Stephanopoulos’s office in
a few minutes, and she agreed.156 (Asked if she knew why the
President wanted to meet with her, Ms. Lewinsky testified: ‘‘I had
an idea.’’ 157) They met in Mr. Stephanopoulos’s office and went
again to the area of the private study.158 This time the lights in
the study were off.159

According to Ms. Lewinsky, she and the President kissed. She
unbuttoned her jacket; either she unhooked her bra or he lifted her
bra up; and he touched her breasts with his hands and mouth.160

Ms. Lewinsky testified: ‘‘I believe he took a phone call * * * and
so we moved from the hallway into the back office. * * * [H]e put
his hand down my pants and stimulated me manually in the geni-
tal area.’’ 161 While the President continued talking on the phone
(Ms. Lewinsky understood that the caller was a Member of Con-
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gress or a Senator), she performed oral sex on him.162 He finished
his call, and, a moment later, told Ms. Lewinsky to stop. In her
recollection: ‘‘I told him that I wanted * * * to complete that. And
he said * * * that he needed to wait until he trusted me more. And
then I think he made a joke * * * that he hadn’t had that in a long
time.’’ 163

Both before and after their sexual contact during that encounter,
Ms. Lewinsky and the President talked.164 At one point during the
conversation, the President tugged on the pink intern pass hanging
from her neck and said that it might be a problem. Ms. Lewinsky
thought that he was talking about access—interns were not sup-
posed to be in the West Wing without an escort—and, in addition,
that he might have discerned some ‘‘impropriety’’ in a sexual rela-
tionship with a White House intern.165

White House records corroborate details of Ms. Lewinsky’s ac-
count. She testified that her November 15 encounters with the
President occurred at about 8 p.m. and 10 p.m., and that in each
case the two of them went from the Chief of Staff’s office to the
Oval Office area.166 Records show that the President visited the
Chief of Staff’s office for one minute at 8:12 p.m. and for two min-
utes at 9:23 p.m., in each case returning to the Oval Office.167 She
recalled that the President took a telephone call during their sex-
ual encounter, and she believed that the caller was a Member of
Congress or a Senator.168 White House records show that after re-
turning to the Oval Office from the Chief of Staff’s office, the Presi-
dent talked to two Members of Congress: Rep. Jim Chapman from
9:25 p.m. to 9:30 p.m., and Rep. John Tanner from 9:31 p.m. to
9:35 p.m.169

D. NOVEMBER 17 SEXUAL ENCOUNTER

According to Ms. Lewinsky, she and the President had a second
sexual encounter two days later (still during the government fur-
lough), on Friday, November 17. She was at the White House until
8:56 p.m., then returned from 9:38 to 10:39 p.m.170 At 9:45 p.m.,
a few minutes after Ms. Lewinsky’s reentry, the President went
from the Oval Office to the Chief of Staff’s office (where Ms.
Lewinsky worked during the furlough) for one minute, then re-
turned to the Oval Office for 30 minutes. From there, he went back
to the Chief of Staff’s office until 10:34 p.m. (approximately when
Ms. Lewinsky left the White House), then went by the Oval Office
and the Ground Floor before retiring to the Residence at 10:40
p.m.171

Ms. Lewinsky testified:
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We were again working late because it was during the
furlough and Jennifer Palmieri * * * had ordered pizza
along with Ms. Currie and Ms. Hernreich. And when the
pizza came, I went down to let them know that the pizza
was there and it was at that point when I walked into Ms.
Currie’s office that the President was standing there with
some other people discussing something.

And they all came back to the office and Mr.—I think it
was Mr. Toiv, somebody accidentally knocked pizza on my
jacket, so I went to go use the restroom to wash it off and
as I was coming out of the restroom, the President was
standing in Ms. Currie’s doorway and said, ‘‘You can come
out this way.’’ 172

Ms. Lewinsky and the President went into the area of the private
study, according to Ms. Lewinsky. There, either in the hallway or
the bathroom, she and the President kissed. After a few minutes,
in Ms. Lewinsky’s recollection, she told him that she needed to get
back to her desk. The President suggested that she bring him some
slices of pizza.173

A few minutes later, she returned to the Oval Office area with
pizza and told Ms. Currie that the President had requested it. Ms.
Lewinsky testified: ‘‘[Ms. Currie] opened the door and said, ‘Sir, the
girl’s here with the pizza.’ He told me to come in. Ms. Currie went
back into her office and then we went into the back study area
again.’’ 174 Several witnesses confirm that when Ms. Lewinsky de-
livered pizza to the President that night, the two of them were
briefly alone.175

Ms. Lewinsky testified that she and the President had a sexual
encounter during this visit.176 They kissed, and the President
touched Ms. Lewinsky’s bare breasts with his hands and mouth.177

At some point, Ms. Currie approached the door leading to the hall-
way, which was ajar, and said that the President had a telephone
call.178 Ms. Lewinsky recalled that the caller was a Member of Con-
gress with a nickname.179 While the President was on the tele-
phone, according to Ms. Lewinsky, ‘‘he unzipped his pants and ex-
posed himself,’’ and she performed oral sex.180 Again, he stopped
her before he ejaculated.181
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During this visit, according to Ms. Lewinsky, the President told
her that he liked her smile and her energy. He also said: ‘‘I’m usu-
ally around on weekends, no one else is around, and you can come
and see me.’’ 182

Records corroborate Ms. Lewinsky’s recollection that the Presi-
dent took a call from a Member of Congress with a nickname.
While Ms. Lewinsky was at the White House that evening (9:38 to
10:39 p.m.), the President had one telephone conversation with a
Member of Congress: From 9:53 to 10:14 p.m., he spoke with Rep.
H.L. ‘‘Sonny’’ Callahan.183

In his Jones deposition on January 17, 1998, President Clinton—
who said he was unable to recall most of his encounters with Ms.
Lewinsky—did remember her ‘‘back there with a pizza’’ during the
government shutdown. He said, however, that he did not believe
that the two of them were alone.184 Testifying before the grand jury
on August 17, 1998, the President said that his first ‘‘real conversa-
tion’’ with Ms. Lewinsky occurred during the November 1995 fur-
lough. He testified: ‘‘One night she brought me some pizza. We had
some remarks.’’ 185

E. DECEMBER 31 SEXUAL ENCOUNTER

According to Ms. Lewinsky, she and the President had their
third sexual encounter on New Year’s Eve. Ms. Lewinsky—by then
a member of the staff of the Office of Legislative Affairs—was at
the White House on Sunday, December 31, 1995, until 1:16 p.m.;
her time of arrival is not shown.186 The President was in the Oval
Office area from 12:11 p.m. until about the time that Ms. Lewinsky
left, 1:15 p.m., when he went to the Residence.187

Sometime between noon and 1 p.m., in Ms. Lewinsky’s recollec-
tion, she was in the pantry area of the President’s private dining
room talking with a White House steward, Bayani Nelvis. She told
Mr. Nelvis that she had recently smoked her first cigar, and he of-
fered to give her one of the President’s cigars. Just then, the Presi-
dent came down the hallway from the Oval Office and saw Ms.
Lewinsky. The President dispatched Mr. Nelvis to deliver some-
thing to Mr. Panetta.188

According to Ms. Lewinsky, she told the President that Mr.
Nelvis had promised her a cigar, and the President gave her one.189

She told him her name—she had the impression that he had forgot-
ten it in the six weeks since their furlough encounters because,
when passing her in the hallway, he had called her ‘‘Kiddo.’’ 190 The
President replied that he knew her name; in fact, he added, having
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lost the phone number she had given him, he had tried to find her
in the phonebook.191

According to Ms. Lewinsky, they moved to the study. ‘‘And then
. . . we were kissing and he lifted my sweater and exposed my
breasts and was fondling them with his hands and with his
mouth.’’ 192 She performed oral sex.193 Once again, he stopped her
before he ejaculated because, Ms. Lewinsky testified, ‘‘he didn’t
know me well enough or he didn’t trust me yet.’’ 194

According to Ms. Lewinsky, a Secret Service officer named Sandy
was on duty in the West Wing that day.195 Records show that San-
dra Verna was on duty outside the Oval Office from 7 a.m. to 2
p.m.196

F. PRESIDENT’S ACCOUNT OF 1995 RELATIONSHIP

As noted, the President testified before the grand jury that on
November 17, 1995, Ms. Lewinsky delivered pizza and exchanged
‘‘some remarks’’ with him, but he never indicated that anything
sexual occurred then or at any other point in 1995.197 Testifying
under oath before the grand jury, the President said that he en-
gaged in ‘‘conduct that was wrong’’ involving ‘‘inappropriate inti-
mate contact’’ with Ms. Lewinsky ‘‘on certain occasions in early
1996 and once in early 1997.’’ 198 By implicitly denying any sexual
contact in 1995, the President indicated that he and Ms. Lewinsky
had no sexual involvement while she was an intern.199 In the Presi-
dent’s testimony, his relationship with Ms. Lewinsky ‘‘began as a
friendship,’’ then later ‘‘came to include this conduct.’’ 200
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III. JANUARY–MARCH 1996: CONTINUED SEXUAL ENCOUNTERS

President Clinton and Ms. Lewinsky had additional sexual en-
counters near the Oval Office in 1996. After their sixth sexual en-
counter, the President and Ms. Lewinsky had their first lengthy
conversation. On President’s Day, February 19, the President ter-
minated their sexual relationship, then revived it on March 31.

A. JANUARY 7 SEXUAL ENCOUNTER

According to Ms. Lewinsky, she and the President had another
sexual encounter on Sunday, January 7, 1996. Although White
House records do not indicate that Ms. Lewinsky was at the White
House that day, her testimony and other evidence indicate that she
was there.201 The President, according to White House records, was
in the Oval Office most of the afternoon, from 2:13 to 5:49 p.m.202

According to Ms. Lewinsky, the President telephoned her early
that afternoon. It was the first time he had called her at home.203

In her recollection: ‘‘I asked him what he was doing and he said
he was going to be going into the office soon. I said, oh, do you
want some company? And he said, oh, that would be great.’’ 204 Ms.
Lewinsky went to her office, and the President called to arrange
their rendezvous:

[W]e made an arrangement that * * * he would have
the door to his office open, and I would pass by the office
with some papers and then * * * he would sort of stop me
and invite me in. So, that was exactly what happened. I
passed by and that was actually when I saw [Secret Serv-
ice Uniformed Officer] Lew Fox who was on duty outside
the Oval Office, and stopped and spoke with Lew for a few
minutes, and then the President came out and said, oh,
hey, Monica * * * come on in * * *. And so we spoke for
about 10 minutes in the [Oval] office. We sat on the sofas.
Then we went into the back study and we were intimate
in the bathroom.205

Ms. Lewinsky testified that during this bathroom encounter, she
and the President kissed, and he touched her bare breasts with his
hands and his mouth.206 The President ‘‘was talking about perform-
ing oral sex on me,’’ according to Ms. Lewinsky.207 But she stopped
him because she was menstruating and he did not.208 Ms.
Lewinsky did perform oral sex on him.209
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Afterward, she and the President moved to the Oval Office and
talked. According to Ms. Lewinsky: ‘‘[H]e was chewing on a cigar.
And then he had the cigar in his hand and he was kind of looking
at the cigar in * * * sort of a naughty way. And so * * * I looked
at the cigar and I looked at him and I said, we can do that, too,
some time.’’ 210

Corroborating aspects of Ms. Lewinsky’s recollection, records
show that Officer Fox was posted outside the Oval Office the after-
noon of January 7.211 Officer Fox (who is now retired) testified that
he recalled an incident with Ms. Lewinsky one weekend afternoon
when he was on duty by the Oval Office: 212

[T]he President of the United States came out, and he
asked me, he says, ‘‘Have you seen any young congres-
sional staff members here today?’’ I said, ‘‘No, sir.’’ He
said, ‘‘Well, I’m expecting one.’’ He says, ‘‘Would you please
let me know when they show up?’’ And I said, ‘‘Yes, sir.’’ 213

Officer Fox construed the reference to ‘‘congressional staff mem-
bers’’ to mean White House staff who worked with Congress—i.e.,
staff of the Legislative Affairs Office, where Ms. Lewinsky
worked.214

Talking with a Secret Service agent posted in the hallway, Offi-
cer Fox speculated on whom the President was expecting: ‘‘I de-
scribed Ms. Lewinsky, without mentioning the name, in detail,
dark hair—you know, I gave a general description of what she
looked like.’’ 215 Officer Fox had gotten to know Ms. Lewinsky dur-
ing her tenure at the White House, and other agents had told him
that she often spent time with the President.216

A short time later, Ms. Lewinsky approached, greeted Officer
Fox, and said, ‘‘I have some papers for the President.’’ Officer Fox
admitted her to the Oval Office. The President said: ‘‘You can close
the door. She’ll be here for a while.’’ 217

B. JANUARY 21 SEXUAL ENCOUNTER

On Sunday, January 21, 1996, according to Ms. Lewinsky, she
and the President had another sexual encounter. Her time of White
House entry is not reflected in records. She left at 3:56 p.m.218 The
President moved from the Residence to the Oval Office at 3:33 p.m.
and remained there until 7:40 p.m.219
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231 1222–DC–00000196 (movement logs).

On that day, according to Ms. Lewinsky, she saw the President
in a hallway by an elevator, and he invited her to the Oval Of-
fice.220 According to Ms. Lewinsky:

We had * * * had phone sex for the first time the week
prior, and I was feeling a little bit insecure about whether
he had liked it or didn’t like it. * * * I didn’t know if this
was sort of developing into some kind of a longer-term re-
lationship than what I thought it initially might have
been, that maybe he had some regular girlfriend who was
furloughed. * * * 221

According to Ms. Lewinsky, she questioned the President about his
interest in her. ‘‘I asked him why he doesn’t ask me any questions
about myself, and * * * is this just about sex * * * or do you
have some interest in trying to get to know me as a person?’’ 222

The President laughed and said, according to Ms. Lewinsky, that
‘‘he cherishes the time that he had with me.’’ 223 She considered it
‘‘a little bit odd’’ for him to speak of cherishing their time together
‘‘when I felt like he didn’t really even know me yet.’’ 224

They continued talking as they went to the hallway by the study.
Then, with Ms. Lewinsky in mid-sentence, ‘‘he just started kissing
me.’’ 225 He lifted her top and touched her breasts with his hands
and mouth.226 According to Ms. Lewinsky, the President ‘‘unzipped
his pants and sort of exposed himself,’’ and she performed oral
sex.227

At one point during the encounter, someone entered the Oval Of-
fice. In Ms. Lewinsky’s recollection, ‘‘[The President] zipped up real
quickly and went out and came back in. * * * I just remember
laughing because he had walked out there and he was visibly
aroused, and I just thought it was funny.’’ 228

A short time later, the President got word that his next appoint-
ment, a friend from Arkansas, had arrived.229 He took Ms.
Lewinsky out through the Oval Office into Ms. Hernreich’s office,
where he kissed her goodbye.230

C. FEBRUARY 4 SEXUAL ENCOUNTER AND SUBSEQUENT PHONE CALLS

On Sunday, February 4, according to Ms. Lewinsky, she and the
President had their sixth sexual encounter and their first lengthy
and personal conversation. The President was in the Oval Office
from 3:36 to 7:05 p.m.231 He had no telephone calls in the Oval Of-
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fice before 4:45 p.m.232 Records do not show Ms. Lewinsky’s entry
or exit.

According to Ms. Lewinsky, the President telephoned her at her
desk and they planned their rendezvous. At her suggestion, they
bumped into each other in the hallway, ‘‘because when it happened
accidentally, that seemed to work really well,’’ then walked to-
gether to the area of the private study.233

There, according to Ms. Lewinsky, they kissed. She was wearing
a long dress that buttoned from the neck to the ankles. ‘‘And he
unbuttoned my dress and he unhooked my bra, and sort of took the
dress off my shoulders and * * * moved the bra. * * * [H]e was
looking at me and touching me and telling me how beautiful I
was.’’ 234 He touched her breasts with his hands and his mouth, and
touched her genitals, first through underwear and then directly.235

She performed oral sex on him.236

After their sexual encounter, the President and Ms. Lewinsky sat
and talked in the Oval Office for about 45 minutes. Ms. Lewinsky
thought the President might be responding to her suggestion dur-
ing their previous meeting about ‘‘trying to get to know me.’’ 237 It
was during that conversation on February 4, according to Ms.
Lewinsky, that their friendship started to blossom.238

When she prepared to depart, according to Ms. Lewinsky, the
President ‘‘kissed my arm and told me he’d call me, and then I
said, yeah, well, what’s my phone number? And so he recited both
my home number and my office number off the top of his head.’’ 239

The President called her at her desk later that afternoon and said
he had enjoyed their time together.240

D. PRESIDENT’S DAY (FEBRUARY 19) BREAK-UP

According to Ms. Lewinsky, the President terminated their rela-
tionship (only temporarily, as it happened), on Monday, February
19, 1996—President’s Day. The President was in the Oval Office
from 11 a.m. to 2:01 p.m. that day.241 He had no telephone calls
between 12:19 and 12:42 p.m.242 Records do not reflect Ms.
Lewinsky’s presence at the White House.

In Ms. Lewinsky’s recollection, the President telephoned her at
her Watergate apartment that day. From the tone of his voice, she
could tell something was wrong. She asked to come see him, but
he said he did not know how long he would be there.243 Ms.
Lewinsky went to the White House, then walked to the Oval Office
sometime between noon and 2 p.m. (the only time she ever went
to the Oval Office uninvited).244 Ms. Lewinsky recalled that she
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was admitted by a tall, slender, Hispanic plainclothes agent on
duty near the door.245

The President told her that he no longer felt right about their in-
timate relationship, and he had to put a stop to it.246 Ms. Lewinsky
was welcome to continue coming to visit him, but only as a friend.
He hugged her but would not kiss her.247 At one point during their
conversation, the President had a call from a sugar grower in Flor-
ida whose name, according to Ms. Lewinsky, was something like
‘‘Fanuli.’’ In Ms. Lewinsky’s recollection, the President may have
taken or returned the call just as she was leaving.248

Ms. Lewinsky’s account is corroborated in two respects. First,
Nelson U. Garabito, a plainclothes Secret Service agent, testified
that, on a weekend or holiday while Ms. Lewinsky worked at the
White House (most likely in the early spring of 1996), Ms.
Lewinsky appeared in the area of the Oval Office carrying a folder
and said, ‘‘I have these papers for the President.’’ 249 After knock-
ing, Agent Garabito opened the Oval Office door, told the President
he had a visitor, ushered Ms. Lewinsky in, and closed the door be-
hind her.250 When Agent Garabito’s shift ended a few minutes
later, Ms. Lewinsky was still in the Oval Office.251

Second, concerning Ms. Lewinsky’s recollection of a call from a
sugar grower named ‘‘Fanuli,’’ the President talked with Alfonso
Fanjul of Palm Beach, Florida, from 12:42 to 1:04 p.m.252 Mr.
Fanjul had telephoned a few minutes earlier, at 12:24 p.m.253 The
Fanjuls are prominent sugar growers in Florida.254

E. CONTINUING CONTACTS

After the break-up on February 19, 1996, according to Ms.
Lewinsky, ‘‘there continued to sort of be this flirtation * * * when
we’d see each other.’’ 255 After passing Ms. Lewinsky in a hallway
one night in late February or March, the President telephoned her
at home and said he was disappointed that, because she had al-
ready left the White House for the evening, they could not get to-
gether. Ms. Lewinsky testified that the call ‘‘sort of implied to me
that he was interested in starting up again.’’ 256 On March 10,
1996, Ms. Lewinsky took a visiting friend, Natalie Ungvari, to the
White House. They bumped into the President, who said to Ms.
Ungvari when Ms. Lewinsky introduced them: ‘‘You must be her
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friend from California.’’ 257 Ms. Ungvari was ‘‘shocked’’ that the
President knew where she was from.258

Ms. Lewinsky testified that on Friday, March 29, 1996, she was
walking down a hallway when she passed the President, who was
wearing the first necktie she had given him. She asked where he
had gotten the tie, and he replied: ‘‘Some girl with style gave it to
me.’’ 259 Later, he telephoned her at her desk and asked if she
would like to see a movie. His plan was that she would position
herself in the hallway by the White House Theater at a certain
time, and he would invite her to join him and a group of guests
as they entered. Ms. Lewinsky responded that she did not want
people to think she was lurking around the West Wing
uninvited.260 She asked if they could arrange a rendezvous over the
weekend instead, and he said he would try.261 Records confirm that
the President spent the evening of March 29 in the White House
Theater.262 Mrs. Clinton was in Athens, Greece.263

F. MARCH 31 SEXUAL ENCOUNTER

On Sunday, March 31, 1996, according to Ms. Lewinsky, she and
the President resumed their sexual contact.264 Ms. Lewinsky was
at the White House from 10:21 a.m. to 4:27 p.m. on that day.265

The President was in the Oval Office from 3:00 to 5:46 p.m.266 His
only call while in the Oval Office was from 3:06 to 3:07 p.m.267 Mrs.
Clinton was in Ireland.268

According to Ms. Lewinsky, the President telephoned her at her
desk and suggested that she come to the Oval Office on the pretext
of delivering papers to him.269 She went to the Oval Office and was
admitted by a plainclothes Secret Service agent.270 In her folder
was a gift for the President, a Hugo Boss necktie.271

In the hallway by the study, the President and Ms. Lewinsky
kissed. On this occasion, according to Ms. Lewinsky, ‘‘he focused on
me pretty exclusively,’’ kissing her bare breasts and fondling her
genitals.272 At one point, the President inserted a cigar into Ms.
Lewinsky’s vagina, then put the cigar in his mouth and said: ‘‘It
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tastes good.’’ 273 After they were finished, Ms. Lewinsky left the
Oval Office and walked through the Rose Garden. 274
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IV. APRIL 1996: MS. LEWINSKY’S TRANSFER TO THE PENTAGON

With White House and Secret Service employees remarking on
Ms. Lewinsky’s frequent presence in the West Wing, a deputy chief
of staff ordered Ms. Lewinsky transferred from the White House to
the Pentagon. On April 7—Easter Sunday—Ms. Lewinsky told the
President of her dismissal. He promised to bring her back after the
election, and they had a sexual encounter.

A. EARLIER OBSERVATIONS OF MS. LEWINSKY IN THE WEST WING

Ms. Lewinsky’s visits to the Oval Office area had not gone unno-
ticed. Officer Fox testified that ‘‘it was pretty commonly known
that she did frequent the West Wing on the weekends.’’ 275 Another
Secret Service uniformed officer, William Ludtke III, once saw her
exit from the pantry near the Oval Office; she seemed startled and
possibly embarrassed to be spotted.276 Officer John Muskett testi-
fied that ‘‘if the President was known to be coming into the Diplo-
matic Reception Room, a lot of times [Ms. Lewinsky] just happened
to be walking down the corridor, you know, maybe just to see the
President.’’ 277 Ms. Lewinsky acknowledged that she tried to posi-
tion herself to see the President.278

Although they could not date them precisely, Secret Service offi-
cers and agents testified about several occasions when Ms.
Lewinsky and the President were alone in the Oval Office. William
C. Bordley, a former member of the Presidential Protective Detail,
testified that in late 1995 or early 1996, he stopped Ms. Lewinsky
outside the Oval Office because she did not have her pass.279 The
President opened the Oval Office door, indicated to Agent Bordley
that Ms. Lewinsky’s presence was all right, and ushered Ms.
Lewinsky into the Oval Office.280 Agent Bordley saw Ms. Lewinsky
leave about half an hour later.281

Another former member of the Presidential Protective Detail,
Robert C. Ferguson, testified that one Saturday in winter, the
President told him that he was expecting ‘‘some staffers.’’ 282 A
short time later, Ms. Lewinsky arrived and said that ‘‘[t]he Presi-
dent needs me.’’ 283 Agent Ferguson announced Ms. Lewinsky and
admitted her to the Oval Office.284 About 10 or 15 minutes later,
Agent Ferguson rotated to a post on the Colonnade outside the
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said to Ms. Currie, who told Ms. Lewinsky that she could watch a Presidential helicopter depar-
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290 Lewinsky 8/20/98 GJ at 8.
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Oval Office.285 He glanced through the window into the Oval Office
and saw the President and Ms. Lewinsky go through the door lead-
ing toward the private study.286

Deeming her frequent visits to the Oval Office area a ‘‘nuisance,’’
one Secret Service Officer complained to Evelyn Lieberman, the
Deputy Chief of Staff for Operations.287 Ms. Lieberman was already
aware of Ms. Lewinsky. In December 1995, according to Ms.
Lewinsky, Ms. Lieberman chided her for being in the West Wing
and told her that interns are not permitted around the Oval Office.
Ms. Lewinsky (who had begun her Office of Legislative Affairs job)
told Ms. Lieberman that she was not an intern anymore. After ex-
pressing surprise that Ms. Lewinsky had been hired, Ms.
Lieberman said she must have Ms. Lewinsky confused with some-
one else.288 Ms. Lieberman confirmed that she reprimanded Ms.
Lewinsky, whom she considered ‘‘what we used to call a ‘clutch’
* * * always someplace she shouldn’t be.’’ 289

In Ms. Lewinsky’s view, some White House staff members
seemed to think that she was to blame for the President’s evident
interest in her:

[P]eople were wary of his weaknesses, maybe, and * * *
they didn’t want to look at him and think that he could be
responsible for anything, so it had to all be my fault * * *
I was stalking him or I was making advances towards
him.290

B. DECISION TO TRANSFER MS. LEWINSKY

Ms. Lieberman testified that, because Ms. Lewinsky was so per-
sistent in her efforts to be near the President, ‘‘I decided to get rid
of her.’’ 291 First she consulted Chief of Staff Panetta. According to
Mr. Panetta, Ms. Lieberman told him about a woman on the staff
who was ‘‘spending too much time around the West Wing.’’ Because
of ‘‘the appearance that it was creating,’’ Ms. Lieberman proposed
to move her out of the White House. Mr. Panetta—who testified
that he valued Ms. Lieberman’s role as ‘‘a tough disciplinarian’’ and
‘‘trusted her judgment’’—replied, ‘‘Fine.’’ 292

Although Ms. Lieberman said she could not recall having heard
any rumors linking the President and Ms. Lewinsky, she acknowl-
edged that ‘‘the President was vulnerable to these kind of rumors
* * * yes, yes, that was one of the reasons’’ for moving Ms.
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Lewinsky out of the White House.293 Later, in September 1997,
Marcia Lewis (Ms. Lewinsky’s mother) complained about her
daughter’s dismissal to Ms. Lieberman, whom she met at a Voice
of America ceremony. Ms. Lieberman, according to Ms. Lewis, re-
sponded by ‘‘saying something about Monica being cursed because
she’s beautiful.’’ Ms. Lewis gathered from the remark that Ms.
Lieberman, as part of her effort to protect the President, ‘‘would
want to have pretty women moved out.’’ 294

Most people understood that the principal reason for Ms.
Lewinsky’s transfer was her habit of hanging around the Oval Of-
fice and the West Wing.295 In a memo in October 1996, John Hilley,
Assistant to the President and Director of Legislative Affairs, re-
ported that Ms. Lewinsky had been ‘‘got[ten] rid of’’ in part ‘‘be-
cause of ‘extracurricular activities’ ’’ (a phrase, he maintained in
the grand jury, that meant only that Ms. Lewinsky was often ab-
sent from her work station).296

White House officials arranged for Ms. Lewinsky to get another
job in the Administration.297 ‘‘Our direction is to make sure she has
a job in an Agency,’’ Patsy Thomasson wrote in an email message
on April 9, 1996.298 Ms. Thomasson’s office (Presidential Personnel)
sent Ms. Lewinsky’s resume to Charles Duncan, Special Assistant
to the Secretary of Defense and White House Liaison, and asked
him to find a Pentagon opening for her.299 Mr. Duncan was told
that, though Ms. Lewinsky had performed her duties capably, she
was being dismissed for hanging around the Oval Office too
much.300 According to Mr. Duncan—who had received as many as
40 job referrals per day from the White House—the White House
had never given such an explanation for a transfer.301

C. MS. LEWINSKY’S NOTIFICATION OF HER TRANSFER

On Friday, April 5, 1996, Timothy Keating, Staff Director for
Legislative Affairs, informed Ms. Lewinsky that she would have to
leave her White House job.302 According to Mr. Keating, he told her
that she was not being fired, merely ‘‘being given a different oppor-
tunity.’’ In fact, she could tell people it was a promotion if she



44

303 Keating 2/25/98 GJ at 76. The Pentagon position had a higher salary than Ms. Lewinsky’s
White House job. Lewinsky 8/3/98 Int. at 5. Ms. Lewinsky’s supervisor, Jocelyn Jolley, was also
transferred that day. Keating 2/25/98 GJ at 76–79; Lewinsky 8/6/98 GJ at 171. Unlike Ms.
Lewinsky, Ms. Jolley was given a demotion: a temporary job at the General Services Adminis-
tration. Jolley 2/24/98 GJ at 36–39; Keating 2/25/98 GJ at 79.

304 Keating 2/25/98 GJ at 78–79; Lewinsky 8/3/98 Int. at 3; Capps 3/23/98 Int. at 2; Fox 2/
17/98 GJ at 47; Lynn 8/5/98 GJ at 14–16; Verna 7/21/98 GJ at 21–23.

305 Lewinsky 8/6/98 GJ at 171. See also Lewinsky 8/3/98 Int. at 3. Ms. Lewinsky testified that
Mr. Keating led her to believe that she could probably return to work at the White House after
the election. Lewinsky 8/3/98 Int. at 4. Mr. Keating testified that he told her that if she per-
formed well at the Pentagon, ‘‘she may be able to get a job back in the White House. But not
now.’’ Keating 2/25/98 GJ at 79.

306 Lewinsky 8/26/98 Depo. at 60.
307 Lewinsky 8/6/98 GJ at 62.
308 827–DC–00000016 (Epass records).
309 1222–DC–00000219 (movement log).
310 Lewinsky 8/6/98 GJ at 62. See also Lewinsky 8/26/98 Depo. at 39; Lewinsky 7/27/98 Int.

at 4; Tripp 7/9/98 GJ at 29–30.
311 In Ms. Lewinsky’s recollection, Officer Muskett first said he needed to get Evelyn

Lieberman’s authorization before admitting Ms. Lewinsky to the Oval Office, but Ms. Lewinsky
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cared to do so.303 Upon hearing of her dismissal, Ms. Lewinsky
burst into tears and asked if there was any way for her to stay in
the White House, even without pay.304 No, Mr. Keating said. Ac-
cording to Ms. Lewinsky, ‘‘He told me I was too sexy to be working
in the East Wing and that this job at the Pentagon where I’d be
writing press releases was a sexier job.’’ 305

Ms. Lewinsky was devastated. She felt that she was being trans-
ferred simply because of her relationship with the President. 306

And she feared that with the loss of her White House job, ‘‘I was
never going to see the President again. I mean, my relationship
with him would be over.’’ 307

D. CONVERSATIONS WITH THE PRESIDENT ABOUT HER TRANSFER

1. Easter Telephone Conversations and Sexual Encounter
On Easter Sunday, April 7, 1996, Ms. Lewinsky told the Presi-

dent of her dismissal and they had a sexual encounter. Ms.
Lewinsky entered the White House at 4:56 and left at 5:28 p.m.308

The President was in the Oval Office all afternoon, from 2:21 to
7:48 p.m.309

According to Ms. Lewinsky, the President telephoned her at
home that day. After they spoke of the death of the Commerce Sec-
retary the previous week, she told him of her dismissal:

I had asked him * * * if he was doing okay with Ron
Brown’s death, and then after we talked about that for a
little bit I told him that my last day was Monday. And
* * * he seemed really upset and sort of asked me to tell
him what had happened. So I did and I was crying and I
asked him if I could come see him, and he said that that
was fine.310

At the White House, according to Ms. Lewinsky, she told Secret
Service Officer Muskett that she needed to deliver papers to the
President.311 Officer Muskett admitted her to the Oval Office, and
she and the President proceeded to the private study.312

According to Ms. Lewinsky, the President seemed troubled about
her upcoming departure from the White House:
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He told me that he thought that my being transferred
had something to do with him and that he was upset. He
said, ‘‘Why do they have to take you away from me? I trust
you.’’ And then he told me—he looked at me and he said,
‘‘I promise you if I win in November I’ll bring you back like
that.’’ 313

He also indicated that she could have any job she wanted after the
election.314 In addition, the President said he would find out why
Ms. Lewinsky was transferred and report back to her.315

When asked if he had promised to get Ms. Lewinsky another
White House job, the President told the grand jury:

What I told Ms. Lewinsky was that * * * I would do
what I could to see, if she had a good record at the Penta-
gon, and she assured me she was doing a good job and
working hard, that I would do my best to see that the fact
that she had been sent away from the Legislative Affairs
section did not keep her from getting a job in the White
House, and that is, in fact, what I tried to do. * * * But
I did not tell her I would order someone to hire her, and
I never did, and I wouldn’t do that. It wouldn’t be right.316

Ms. Lewinsky, when asked if the President had said that he would
bring her back to the White House only if she did a good job at the
Pentagon, responded: ‘‘No.’’ 317

After this Easter Sunday conversation, the President and Ms.
Lewinsky had a sexual encounter in the hallway, according to Ms.
Lewinsky.318 She testified that the President touched her breasts
with his mouth and hands.319 According to Ms. Lewinsky: ‘‘I think
he unzipped [his pants] * * * because it was sort of this running
joke that I could never unbutton his pants, that I just had trouble
with it.’’ 320 Ms. Lewinsky performed oral sex. The President did
not ejaculate in her presence.321

During this encounter, someone called out from the Oval Office
that the President had a phone call.322 He went back to the Oval
Office for a moment, then took the call in the study. The President
indicated that Ms. Lewinsky should perform oral sex while he
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talked on the phone, and she obliged.323 The telephone conversation
was about politics, and Ms. Lewinsky thought the caller might be
Dick Morris.324 White House records confirm that the President
had one telephone call during Ms. Lewinsky’s visit: from ‘‘Mr. Rich-
ard Morris,’’ to whom he talked from 5:11 to 5:20 p.m.325

A second interruption occurred a few minutes later, according to
Ms. Lewinsky. She and the President were in the study.326 Ms.
Lewinsky testified:

Harold Ickes has a very distinct voice and * * * I heard
him holler ‘‘Mr. President,’’ and the President looked at me
and I looked at him and he jetted out into the Oval Office
and I panicked and * * * thought that maybe because
Harold was so close with the President that they might
just wander back there and the President would assume
that I knew to leave.327

Ms. Lewinsky testified that she exited hurriedly through the dining
room door.328 That evening, the President called and asked Ms.
Lewinsky why she had run off. ‘‘I told him that I didn’t know if he
was going to be coming back. * * * [H]e was a little upset with me
that I left.’’ 329

In addition to the record of the Dick Morris phone call, the testi-
mony of Secret Service Officer Muskett corroborates Ms.
Lewinsky’s account. Officer Muskett was posted near the door to
the Oval Office on Easter Sunday.330 He testified that Ms.
Lewinsky (whom he knew) arrived at about 4:45 p.m. carrying a
manila folder and seeming ‘‘a little upset.’’ 331 She told Officer
Muskett that she needed to deliver documents to the President.332

Officer Muskett or the plainclothes agent on duty with him opened
the door, and Ms. Lewinsky entered.333

About 20 to 25 minutes later, according to Officer Muskett, the
telephone outside the Oval Office rang. The White House operator
said that the President had an important call but he was not pick-
ing up.334 The agent working alongside Officer Muskett knocked on
the door to the Oval Office. When the President did not respond,
the agent entered. The Oval Office was empty, and the door lead-
ing to the study was slightly ajar.335 (Ms. Lewinsky testified that
the President left the door ajar during their sexual encounters.336)
The agent called out, ‘‘Mr. President?’’ There was no response. The
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sure’’ that this incident occurred, Agent Hightower testified that ‘‘it probably did happen.’’ High-
tower 7/28/98 GJ at 46–49.

338 Muskett 7/21/98 GJ at 42–46. Mr. Ickes testified that he cannot recall this incident but
cannot rule it out. Ickes 8/5/98 GJ at 58–59.

339 Muskett 7/21/98 GJ at 47–52, 89.
340 1506–DC–00000144 (phone logs).
341 Lewinsky 8/6/98 GJ at 64–65. See also Lewinsky 2/1/98 Statement at 1; Lewinsky 7/31/98

Int. at 6–7; Lewinsky 8/3/98 Int. at 5; Tripp 7/9/98 GJ at 72–73; 845–DC–00000014 (Tripp
notes); T2 at 17.

342 Lewinsky 8/6/98 GJ at 65; Lewinsky 7/29/98 Int. at 3–4; Lewinsky 8/3/98 Int. at 5.
343 Lieberman 1/30/98 GJ at 62.
344 Lieberman 1/30/98 GJ at 62.

agent stepped into the Oval Office and called out more loudly, ‘‘Mr.
President?’’ This time there was a response from the study area,
according to Officer Muskett: ‘‘Huh?’’ The agent called out that the
President had a phone call, and the President said he would take
it.337

A few minutes later, according to Officer Muskett, Mr. Ickes ap-
proached and said he needed to see President Clinton. Officer
Muskett admitted him through Ms. Currie’s office.338 Less than a
minute after Mr. Ickes entered Ms. Currie’s reception area, accord-
ing to Officer Muskett, the pantry or dining room door closed audi-
bly. Officer Muskett stepped down the hall to check and saw Ms.
Lewinsky walking away briskly.339

At 5:30 p.m., two minutes after Ms. Lewinsky left the White
House, the President called the office of the person who had de-
cided to transfer Ms. Lewinsky, Evelyn Lieberman.340

2. April 12–13: Telephone Conversations
Ms. Lewinsky testified that the President telephoned her the fol-

lowing Friday, April 12, 1996, at home. They talked for about 20
minutes. According to Ms. Lewinsky, the President said he had
checked on the reason for her transfer:

[H]e had come to learn * * * that Evelyn Lieberman
had sort of spearheaded the transfer, and that she thought
he was paying too much attention to me and I was paying
too much attention to him and that she didn’t necessarily
care what happened after the election but everyone needed
to be careful before the election.341

According to Ms. Lewinsky, the President told her to give the Pen-
tagon a try, and, if she did not like it, he would get her a job on
the campaign.342

In the grand jury, Ms. Lieberman testified that the President
asked her directly about Ms. Lewinsky’s transfer:

After I had gotten rid of her, when I was in there, dur-
ing the course of a conversation, [President Clinton] said,
‘‘I got a call about—’’ I don’t know if he said her name. He
said maybe ‘‘—an intern you fired.’’ And she was evidently
very upset about it. He said, ‘‘Do you know anything about
this?’’ I said, ‘‘Yes.’’ He said, ‘‘Who fired her?’’ I said, ‘‘I
did.’’ And he said, ‘‘Oh, okay.’’ 343

According to Ms. Lieberman, the President did not pursue the mat-
ter further.344
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345 Bowles 4/2/98 GJ at 66–67.
346 Currie 5/7/98 GJ at 49–50.
347 Jordan 3/3/98 GJ at 64–65.

Three other witnesses confirm that the President knew why Ms.
Lewinsky was transferred to the Pentagon. In 1997, the President
told Chief of Staff Erskine Bowles ‘‘that there was a young
woman—her name was Monica Lewinsky—who used to work at the
White House; that Evelyn * * * thought she hung around the Oval
Office too much and transferred her to the Pentagon.’’ 345 According
to Betty Currie, the President believed that Ms. Lewinsky had been
unfairly transferred.346 The President’s close friend, Vernon Jor-
dan, testified that the President said to him in December 1997 that
‘‘he knew about [Ms. Lewinsky’s] situation, which was that she was
pushed out of the White House.’’ 347
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348 V006–DC–00002289 (email noting departures of White House employees); Lewinsky 8/6/98
GJ at 65. According to the job description for the position:

The incumbent of this Schedule C position will have access to highly confidential, sen-
sitive and frequently politically controversial information and must be a person in
whom the [Assistant Secretary of Defense for Public Affairs] has complete trust and
confidence.

833–DC–00002880. Ms. Lewinsky held clearance for Sensitive Compartmented Information.
Lewinsky 8/24/98 Int. at 3. According to a regulation:

Sensitive Compartmented Information is information that not only is classified for
national security reasons as Top Secret, Secret, or Confidential, but also is subject to
special access and handling requirements because it involves or derives from particu-
larly sensitive intelligence sources and methods.

28 C.F.R. §17.18(a) (1998).
349 Lewinsky 7/29/98 Int. at 1.
350 Lewinsky 8/6/98 GJ at 66.
351 Tripp 7/9/98 GJ at 94–98.
352 Lewinsky 8/6/98 GJ at 28 & Ex. ML–7.
353 Tripp 7/14/98 GJ at 3–4, 11–12; 845–DC–00000019 (Tripp notes).
354 Lewinsky 7/29/98 Int. at 4–5.

V. APRIL-DECEMBER 1996: NO PRIVATE MEETINGS

After Ms. Lewinsky began her Pentagon job on April 16, 1996,
she had no further physical contact with the President for the re-
mainder of the year. She and the President spoke by phone (and
had phone sex) but saw each other only at public functions. Ms.
Lewinsky grew frustrated after the election because the President
did not bring her back to work at the White House.

A. PENTAGON JOB

On April 16, 1996, Ms. Lewinsky began working at the Pentagon
as Confidential Assistant to the Assistant Secretary of Defense for
Public Affairs.348

B. NO PHYSICAL CONTACT

According to Ms. Lewinsky, she had no physical contact with the
President for the rest of 1996.349 ‘‘I wasn’t alone with him so when
I saw him it was in some sort of event or group setting,’’ she testi-
fied.350

C. TELEPHONE CONVERSATIONS

Ms. Lewinsky and the President did talk by telephone, especially
in her first weeks at the new job.351 By Ms. Lewinsky’s estimate,
the President phoned her (sometimes leaving a message) four or
five times in the month after she started working at the Pentagon,
then two or three times a month thereafter for the rest of 1996.352

During the fall 1996 campaign, the President sometimes called
from trips when Mrs. Clinton was not accompanying him.353 Dur-
ing at least seven of the 1996 calls, Ms. Lewinsky and the Presi-
dent had phone sex.354

According to Ms. Lewinsky, the President telephoned her at
about 6:30 a.m. on July 19, the day he was leaving for the 1996
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355 Lewinsky 7/30/98 Int. at 14. See also Lewinsky 7/29/98 Int. at 4; Lewinsky 8/6/98 GJ at
27–28; Tripp 7/9/98 GJ at 118–19 (mistakenly indicating that this occurred July 15, 1996); 845–
DC–00000018 (Tripp notes).

356 1506–DC–00000275 (call log); 1506–DC–000000638.
357 Lewinsky 7/29/98 Int. at 4–5; Lewinsky 7/30/98 Int. at 14–15; 845–DC–00000016–17 (Tripp

notes); 845–DC–00000020–22 (same); Tripp 7/9/98 GJ at 102–04, 115–16; Tripp 7/14/98 GJ at
11–12, 35–37.

358 1506–DC–00000222 (5/21/96); 1506–DC–00000264 (7/5/96); 1506–DC–00000268 (7/6/96);
1506–DC–00000328 (10/22/96); 1506–DC–00000353 (12/2/96) (President’s schedules).

359 Lewinsky 7/29/98 Int. at 3; Finerman 3/18/98 Depo. at 49–50; Tripp 7/9/98 GJ at 53, 61–
62, 94. Along with talking with the President, Ms. Lewinsky also contacted former White House
colleagues for help returning to work there. Lewinsky 8/3/98 Int. at 5.

360 T7 at 36.
361 T7 at 36–37.
362 Lewinsky 7/30/98 Int. at 14; Lewinsky 8/6/98 GJ at 21; Erbland 2/12/98 GJ at 30; Tripp

7/14/98 GJ at 4–6; 845–DC–00000020 (Tripp notes).
363 Lewinsky 8/20/98 GJ at 25.

Olympics in Atlanta, and they had phone sex, after which the
President exclaimed, ‘‘[G]ood morning!’’ and then said: ‘‘What a way
to start a day.’’ 355 A call log shows that the President called the
White House operator at 12:11 a.m. on July 19 and asked for a
wake-up call at 7 a.m., then at 6:40 a.m., the President called and
said he was already up.356 In Ms. Lewinsky’s recollection, she and
the President also had phone sex on May 21, July 5 or 6, October
22, and December 2, 1996.357 On those dates, Mrs. Clinton was in
Denver (May 21), Prague and Budapest (July 5–6), Las Vegas (Oc-
tober 22), and en route to Bolivia (December 2).358

Ms. Lewinsky repeatedly told the President that she disliked her
Pentagon job and wanted to return to the White House.359 In a re-
corded conversation, Ms. Lewinsky recounted one call:

[A] month had passed and—so he had called one night,
and I said, ‘‘Well,’’ I said, ‘‘I’m really unhappy,’’ you know.
And [the President] said, ‘‘I don’t want to talk about your
job tonight. I’ll call you this week, and then we’ll talk
about it. I want to talk about other things’’—which meant
phone sex. 360

She expected to talk with him the following weekend, and she was
‘‘ready to broach the idea of * * * going to the campaign,’’ but he
did not call.361

Ms. Lewinsky and the President also talked about their relation-
ship. During a phone conversation on September 5, according to
Ms. Lewinsky, she told the President that she wanted to have
intercourse with him. He responded that he could not do so because
of the possible consequences. The two of them argued, and he
asked if he should stop calling her. No, she responded. 362

D. PUBLIC ENCOUNTERS

During this period, Ms. Lewinsky occasionally saw the President
in public. She testified:

I’m an insecure person * * * and I was insecure about
the relationship at times and thought that he would come
to forget me easily and if I hadn’t heard from him * * *
it was very difficult for me. * * * [U]sually when I’d see
him, it would kind of prompt him to call me. So I made
an effort. I would go early and stand in the front so I could
see him. * * * 363
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364 Lewinsky 7/29/98 Int. at 3, 16; Tripp 7/9/98 GJ at 99–100; 845–DC–00000015 (Tripp notes).
The President was at the Renaissance Hotel in Washington from 8:40 to 9:25 p.m. that day.
1506–DC–00000188—189 (President’s schedules).

365 V006–DC–00000534 (radio address guest list); 1222–DC–00000045 (itinerary); V006–DC–
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366 Lewinsky 8/20/98 GJ at 28–31; Lewinsky 7/29/98 Int. at 16; Lewinsky 8/24/98 Int. at 6–
7; V006–DC–00000682 (President’s schedule for August 18); V006–DC–00003735 (photo request
from Ms. Lewinsky); MSL–DC–0000489—490 (event invitation); Tripp 7/9/98 GJ at 125–26; 845–
DC–00000019 (Tripp notes).

367 Lewinsky 8/20/98 GJ at 28–31. See also Lewinsky 7/30/98 Int. at 17.
368 Lewinsky 7/31/98 Int. at 7. Ms. Lewinsky thought that this might have been October 23

or 24. Id. The President was at the Sheraton Washington Hotel from 6:55 to 8:05 p.m. on Octo-
ber 23. 1506–DC–00000334—335 (President’s schedule).

369 Newsweek, 8/10/98, cover photo.
370 Lewinsky 8/11/98 Int. at 2.
371 Lewinsky 8/20/98 GJ at 26–27.
372 Lewinsky 7/29/98 Int. at 5.
373 V006–DC–00000007 (WAVES records); V006–DC–00001855—1856 (photos from the recep-

tion); V006–DC–00000391 (White House event attendance records).
374 MSL–DC–00001052 (spelling and punctuation corrected). See also Lewinsky 2/1/98 State-

ment at 1–2; Tripp 7/14/98 GJ at 32–34. Ms. Lewinsky did not send this letter. Lewinsky 8/
4/98 Int. at 5.

On May 2, 1996, Ms. Lewinsky saw the President at a reception
for the Saxophone Club, a political organization.364 On June 14,
Ms. Lewinsky and her family attended the taping of the President’s
weekly radio address and had photos taken with the President.365

On August 18, Ms. Lewinsky attended the President’s 50th birth-
day party at Radio City Music Hall, and she got into a cocktail
party for major donors where she saw the President.366 According
to Ms. Lewinsky, when the President reached past her at the rope
line to shake hands with another guest, she reached out and
touched his crotch in a ‘‘playful’’ fashion.367 On October 23, accord-
ing to Ms. Lewinsky, she talked with the President at a fundraiser
for Senate Democrats.368 The two were photographed together at
the event.369 The President was wearing a necktie she had given
him, according to Ms. Lewinsky, and she said to him, ‘‘Hey, Hand-
some—I like your tie.’’ 370 The President telephoned her that night.
She said she planned to be at the White House on Pentagon busi-
ness the next day, and he told her to stop by the Oval Office. At
the White House the next day, Ms. Lewinsky did not see the Presi-
dent because Ms. Lieberman was nearby.371 On December 17, Ms.
Lewinsky attended a holiday reception at the White House.372 A
photo shows her shaking hands with the President.373

E. MS. LEWINSKY’S FRUSTRATIONS

Continuing to believe that her relationship with the President
was the key to regaining her White House pass, Ms. Lewinsky
hoped that the President would get her a job immediately after the
election. ‘‘I kept a calendar with a countdown until election day,’’
she later wrote in an unsent letter to him. The letter states:

I was so sure that the weekend after the election you
would call me to come visit and you would kiss me pas-
sionately and tell me you couldn’t wait to have me back.
You’d ask me where I wanted to work and say something
akin to ‘‘Consider it done’’ and it would be. Instead I didn’t
hear from you for weeks and subsequently your phone
calls became less frequent.374
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375 Catherine Davis 3/17/98 GJ at 23–24, 27; Finerman 3/18/98 Depo. at 12; Kassorla 8/28/98
Int. at 4; Raines 1/29/98 GJ at 31–32; Tripp 7/2/98 GJ at 41–43.

376 Tripp 7/14/98 GJ at 39–40; 845–DC–00000022 (Tripp notes).
377 833–DC–00001974 (email to Ms. Tripp).

Ms. Lewinsky grew increasingly frustrated over her relationship
with President Clinton.375 One friend understood that Ms.
Lewinsky complained to the President about not having seen each
other privately for months, and he replied, ‘‘Every day can’t be sun-
shine.’’ 376 In email to another friend in early 1997, Ms. Lewinsky
wrote: ‘‘I just don’t understand what went wrong, what happened?
How could he do this to me? Why did he keep up contact with me
for so long and now nothing, now when we could be together?’’ 377
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378 Currie 5/7/98 GJ at 63.
379 Currie 5/6/98 GJ at 97–98.
380 Currie 5/6/98 GJ 14–15.
381 Currie 5/6/98 GJ at 52–53, 94–96.
382 827–DC–00000002, 827–DC–00000018 (Ms. Lewinsky’s WAVES records).
383 Currie 5/6/98 GJ at 57–58.
384 Currie 5/6/98 GJ at 84–85. In a later appearance before the grand jury, Ms. Currie testified

that she could no longer recall any occasions when she came just to admit Ms. Lewinsky, but
she could not rule it out. Currie 7/22/98 GJ at 24.

385 Currie 1/27/98 GJ at 32–33. See also Currie 5/6/98 GJ at 98; Currie 7/22/98 GJ at 25–26,
41. Ms. Currie subsequently wavered on this point. Currie 7/22/98 GJ at 14 (‘‘[t]he President,
for all intents and purposes, is never alone’’); id. at 15–16 (testifying that President and Ms.
Lewinsky, in study together, were ‘‘not alone’’ so long as Ms. Currie was at her desk); id. at
25 (agreeing that Ms. Lewinsky and President were alone together); id. at 131 (‘‘I was always
there. And I considered them not to be alone * * *. I always thought that my presence there

Continued

VI. EARLY 1997: RESUMPTION OF SEXUAL ENCOUNTERS

In 1997, President Clinton and Ms. Lewinsky had further private
meetings, which now were arranged by Betty Currie, the Presi-
dent’s secretary. After the taping of the President’s weekly radio
address on February 28, the President and Ms. Lewinsky had a
sexual encounter. On March 24, they had what proved to be their
final sexual encounter. Throughout this period, Ms. Lewinsky con-
tinued to press for a job at the White House, to no avail.

A. RESUMPTION OF MEETINGS WITH THE PRESIDENT

1. Role of Betty Currie

a. Arranging Meetings
In 1997, with the presidential election past, Ms. Lewinsky and

the President resumed their one-on-one meetings and sexual en-
counters. The President’s secretary, Betty Currie, acted as inter-
mediary.

According to Ms. Currie, Ms. Lewinsky would often call her and
say she wanted to see the President, sometimes to discuss a par-
ticular topic.378 Ms. Currie would ask President Clinton, and, if he
agreed, arrange the meeting.379 Ms. Currie also said it was ‘‘not un-
usual’’ that Ms. Lewinsky would talk by phone with the President
and then call Ms. Currie to set up a meeting.380 At times, Ms.
Currie placed calls to Ms. Lewinsky for President Clinton and put
him on the line.381

The meetings between the President and Ms. Lewinsky often oc-
curred on weekends.382 When Ms. Lewinsky would arrive at the
White House, Ms. Currie generally would be the one to authorize
her entry and take her to the West Wing.383 Ms. Currie acknowl-
edged that she sometimes would come to the White House for the
sole purpose of having Ms. Lewinsky admitted and bringing her to
see the President.384 According to Ms. Currie, Ms. Lewinsky and
the President were alone together in the Oval Office or the study
for 15 to 20 minutes on multiple occasions.385
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meant that they were not alone.’’). Cf. Clinton 8/17/98 GJ at 134 (‘‘there were a lot of times
when we were alone, but I never really thought we were’’).

386 Pape 5/18/98 Int. at 3–4.
387 Chinery 6/11/98 Depo. at 33.
388 Chinery 6/11/98 Depo. at 44–45; Chinery 7/23/98 GJ at 49.
389 Chinery 7/23/98 GJ at 8; Chinery 6/11/98 Depo. at 13–17. For other Secret Service corrobo-

ration of Ms. Currie’s role, see Chinery 7/23/98 GJ at 49–50; Chinery 6/11/98 Depo. at 33, 37,
44; Garabito 7/30/98 GJ at 44–47; Shegogue 8/4/98 GJ at 11, 14–19, 24–27.

390 Lewinsky 8/20/98 GJ at 5. See also id. at 14; Lewinsky 8/19/98 Int. at 5.
391 Currie 5/6/98 GJ at 88–89. See also id. at 184; Currie 5/14/98 GJ at 78.
392 Currie 5/6/98 GJ at 88–89.
393 Currie 5/14/98 GJ at 72–74, 91; Currie 1/24/98 Int. at 3.
394 837–DC–00000001; 837–DC–00000004; 837–DC–00000006; 837–DC–0000008; 837–DC–

00000011; 837–DC–00000014; 837–DC–00000018.
395 Lewinsky 7/31/98 Int. at 13; Marcia Lewis 2/11/98 GJ at 28–30; T1 at 63–64.
396 Dragotta 8/13/98 GJ at 10–11; Janney 8/13/98 GJ at 7, 9–11, 14; Niedzwiecki 7/30/98 GJ

at 12–13, 20–21; Pape 8/5/98 GJ at 24; Keith Williams 7/23/98 GJ at 14.
397 Currie 5/14/98 GJ at 72–73.
398 Currie 5/14/98 GJ at 73–74, 86–89; Currie 7/22/98 GJ at 51–52.
399 Currie 5/14/98 GJ at 88–89. See also id. at 91; Currie 7/22/98 GJ at 49–50 (testifying that

she did not open sealed cards from Ms. Lewinsky to President but ‘‘may have read’’ unsealed
ones).

400 Currie 5/6/98 GJ at 88–89. See also Currie 5/14/98 GJ at 78.
401 ‘‘The President got everything anyone sent him.’’ Currie 5/6/98 GJ at 129.

Secret Service officers and agents took note of Ms. Currie’s role.
Officer Steven Pape once observed Ms. Currie come to the White
House for the duration of Ms. Lewinsky’s visit, then leave.386 When
calling to alert the officer at the West Wing lobby that Ms.
Lewinsky was en route, Ms. Currie would sometimes say, ‘‘[Y]ou
know who it is.’’ 387 On one occasion, Ms. Currie instructed Officer
Brent Chinery to hold Ms. Lewinsky at the lobby for a few minutes
because she needed to move the President to the study.388 On an-
other occasion, Ms. Currie told Officer Chinery to have Ms.
Lewinsky held at the gate for 30 to 40 minutes because the Presi-
dent already had a visitor.389

Ms. Lewinsky testified that she once asked the President why
Ms. Currie had to clear her in, and why he could not do so himself.
‘‘[H]e said because if someone comes to see him, there’s a list cir-
culated among the staff members and then everyone would be
questioning why I was there to see him.’’ 390

b. Intermediary for Gifts
Ms. Lewinsky also sent over a number of packages—six or eight,

Ms. Currie estimated.391 According to Ms. Currie, Ms. Lewinsky
would call and say she was sending something for the President.392

The package would arrive addressed to Ms. Currie.393 Courier re-
ceipts show that Ms. Lewinsky sent seven packages to the White
House between October 7 and December 8, 1997.394 Evidence indi-
cates that Ms. Lewinsky on occasion also dropped parcels off with
Ms. Currie or had a family member do so,395 and brought gifts to
the President when visiting him.396 Ms. Currie testified that most
packages from Ms. Lewinsky were intended for the President.397

Although Ms. Currie generally opened letters and parcels to the
President, she did not open these packages from Ms. Lewinsky.398

She testified that ‘‘I made the determination not to open’’ such let-
ters and packages because ‘‘I felt [they were] probably personal.’’ 399

Instead, she would leave the package in the President’s box, and
‘‘[h]e would pick it up.’’ 400 To the best of her knowledge, such par-
cels always reached the President.401
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402 Currie 5/14/98 GJ at 143–45; Currie 1/24/98 Int. at 8.
403 Currie 5/6/98 GJ at 157–58.
404 Currie 5/6/98 GJ at 156; Currie 7/22/98 GJ at 42–43.
405 Currie 1/27/98 GJ at 63–64. See also Currie 5/6/98 GJ at 164; Currie 7/22/98 GJ at 31–

33. According to Ms. Lewinsky, the President at one point told her similarly that ‘‘if the two
people who are involved [in a relationship] say it didn’t happen—it didn’t happen.’’ Lewinsky
2/1/98 Statement at 10, ¶ 11.

406 Currie 5/14/98 GJ at 131–43. Ms. Currie testified: ‘‘I think * * * what I was trying to do
was allow the President to have personal and private phone calls if he wanted to. And the ap-
pearance of any impropriety, I didn’t want to have it.’’ Id. at 141.

407 Currie 7/22/98 GJ at 33–35.
408 Dragotta 8/13/98 GJ at 8–10; Pape 8/5/98 GJ at 17–18. Asked if she had tried to persuade

officers not to log in Ms. Lewinsky’s visits, Ms. Currie testified: ‘‘I hope I didn’t. I can’t imag-
ine—and I can’t imagine that it could be.’’ Currie 7/22/98 GJ at 115. None of the Uniformed
Division officers interviewed by the OIC acknowledged having permitted Ms. Lewinsky to enter
the White House without proper clearance. However, as noted elsewhere, there is clear evidence
that Ms. Lewinsky was in the White House on days for which no records show her entry or
exit.

409 V006–DC–00003712 (2/24/97 message). Records show seven calls from Ms. Lewinsky’s line
to Ms. Currie’s line on December 5, 1997, for example, and six calls the following day. 1216–
DC–00000022.

c. Secrecy
Ms. Currie testified that she suspected impropriety in the Presi-

dent’s relationship with Ms. Lewinsky.402 She told the grand jury
that she ‘‘had concern.’’ In her words: ‘‘[H]e was spending a lot of
time with a 24-year-old young lady. I know he has said that young
people keep him involved in what’s happening in the world, so I
knew that was one reason, but there was a concern of mine that
she was spending more time than most.’’ 403 Ms. Currie understood
that ‘‘the majority’’ of the President’s meetings with Ms. Lewinsky
were ‘‘more personal in nature as opposed to business.’’ 404

Ms. Currie also testified that she tried to avoid learning details
of the relationship between the President and Ms. Lewinsky. On
one occasion, Ms. Lewinsky said of herself and the President, ‘‘As
long as no one saw us—and no one did—then nothing happened.’’
Ms. Currie responded: ‘‘Don’t want to hear it. Don’t say any more.
I don’t want to hear any more.’’ 405

Ms. Currie helped keep the relationship secret. When the Presi-
dent wanted to talk with Ms. Lewinsky, Ms. Currie would dial the
call herself rather than go through White House operators, who
keep logs of presidential calls made through the switchboard.406

When Ms. Lewinsky phoned and Ms. Currie put the President on
the line, she did not log the call, though the standard procedure
was to note all calls, personal and professional.407 According to Se-
cret Service uniformed officers, Ms. Currie sometimes tried to per-
suade them to admit Ms. Lewinsky to the White House compound
without making a record of it.408

In addition, Ms. Currie avoided writing down or retaining most
messages from Ms. Lewinsky to the President. In response to a
grand jury subpoena, the White House turned over only one note
to the President concerning Ms. Lewinsky—whereas evidence indi-
cates that Ms. Lewinsky used Ms. Currie to convey requests and
messages to the President on many occasions.409

When bringing Ms. Lewinsky in from the White House gate, Ms.
Currie said she sometimes chose a path that would reduce the like-
lihood of being seen by two White House employees who dis-
approved of Ms. Lewinsky: Stephen Goodin and Nancy
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at 3–6.

417 Chinery 7/23/98 GJ at 50.
418 Pape 5/18/98 Int. at 5.

Hernreich.410 Ms. Currie testified that she once brought Ms.
Lewinsky directly to the study, ‘‘sneaking her back’’ via a round-
about path to avoid running into Mr. Goodin.411 When Ms.
Lewinsky visited the White House on weekends and at night, being
spotted was not a problem—in Ms. Currie’s words, ‘‘there would be
no need to sneak’’—so Ms. Lewinsky would await the President in
Ms. Currie’s office.412

According to Ms. Lewinsky, she once expressed concern about
records showing the President’s calls to her, and Ms. Currie told
her not to worry.413 Ms. Lewinsky also suspected that Ms. Currie
was not logging in all of her gifts to the President.414 In Ms.
Lewinsky’s evaluation, many White House staff members tried to
regulate the President’s behavior, but Ms. Currie generally did as
he wished.415

2. Observations by Secret Service Officers
Officers of the Secret Service Uniformed Division noted Ms.

Lewinsky’s 1997 visits to the White House. From radio traffic
about the President’s movements, several officers observed that the
President often would head for the Oval Office within minutes of
Ms. Lewinsky’s entry to the complex, especially on weekends, and
some noted that he would return to the Residence a short time
after her departure. 416 ‘‘It was just like clockwork,’’ according to
one officer.417 Concerned about the President’s reputation, another
officer suggested putting Ms. Lewinsky on a list of people who were
not to be admitted to the White House. A commander responded
that it was none of their business whom the President chose to see,
and, in any event, nobody would ever find out about Ms.
Lewinsky.418

B. VALENTINE’S DAY ADVERTISEMENT

On February 14, 1997, the Washington Post published a Valen-
tine’s Day ‘‘Love Note’’ that Ms. Lewinsky had placed. The ad said:

HANDSOME

With love’s light wings did
I o’er perch these walls
For stony limits cannot hold love out,
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419 Washington Post, 2/14/97, ‘‘Love Notes’’ at 44 (824–DC–00000013—14). See also 1078–DC–
00000002. A copy of the ad was found in the box of gifts and other items that Ms. Lewinsky,
after being subpoenaed in the Jones case, gave Ms. Currie for safekeeping. 824–DC–00000013—
14; Lewinsky 8/20/98 GJ at 71–72. Ms. Lewinsky told several people about the ad. Catherine
Davis 3/17/98 GJ at 28; Finerman 3/18/98 Depo. at 22–23; Marcia Lewis 2/10/98 GJ at 59–61;
Raines 1/29/98 GJ at 109. In email on February 13, she said she planned to check her telephone
messages from London (where she would be on Valentine’s Day) ‘‘in the hopes that the creep
will call and say ‘Thank you for my love note. I love you. Will you run away with me?’ What
do ya think the likelihood of that happening is?’’ 833–DC–00001934. On February 19, she wrote
in an email that the President had not left any message for her on Valentine’s Day. 833–DC–
00009446.

420 827–DC–00000018 (Epass records); Kessinger 2/24/98 Int. at 2.
421 833–DC–00001906 (email from Ms. Lewinsky to Ms. Tripp).
422 V006–DC–00003712.
423 V006–DC–00003720 (radio address attendance list).
424 827–DC–00000018; V006–DC–00000008; V006–DC–00001796.
425 1222–DC–00000234; 968–DC–00000073.
426 968–DC–00003506.
427 Lewinsky 8/26/98 Depo. at 45–46, 48–49; Lewinsky 8/6/98 GJ at 30.
428 Lewinsky 8/6/98 GJ at 45–46.
429 Lewinsky 8/26/98 Depo. at 46.
430 Lewinsky 8/6/98 GJ at 30.
431 Lewinsky 8/6/98 GJ at 30–31, 46–47; Lewinsky 7/30/98 Int. at 15; Lewinsky 7/31/98 Int.

at 5. Mr. Goodin and Ms. Currie confirmed that Ms. Lewinsky stayed behind and talked with
Continued

And what love can do that dares love attempt.—Romeo and Juliet
2:2

Happy Valentine’s Day.
M 419

C. FEBRUARY 24 MESSAGE

On February 24, Ms. Lewinsky visited the White House on Pen-
tagon business.420 She went by Ms. Currie’s office.421 Ms. Currie
sent a note to the President—the only such note turned over by the
White House in response to a grand jury subpoena: ‘‘Monica
Lewinsky stopped by. Do you want me to call her?’’ 422

D. FEBRUARY 28 SEXUAL ENCOUNTER

According to Ms. Lewinsky, she and the President had a sexual
encounter on Thursday, February 28—their first in nearly 11
months. White House records show that Ms. Lewinsky attended
the taping of the President’s weekly radio address on February
28.423 She was at the White House from 5:48 to 7:07 p.m.424 The
President was in the Roosevelt Room (where the radio address was
taped) from 6:29 to 6:36 p.m., then moved to the Oval Office, where
he remained until 7:24 p.m.425 He had no telephone calls while Ms.
Lewinsky was in the White House.426

Wearing a navy blue dress from the Gap, Ms. Lewinsky attended
the radio address at the President’s invitation (relayed by Ms.
Currie), then had her photo taken with the President.427 Ms.
Lewinsky had not been alone with the President since she had
worked at the White House, and, she testified, ‘‘I was really nerv-
ous.’’ 428 President Clinton told her to see Ms. Currie after the
photo was taken because he wanted to give her something.429 ‘‘So
I waited a little while for him and then Betty and the President
and I went into the back office,’’ Ms. Lewinsky testified.430 (She
later learned that the reason Ms. Currie accompanied them was
that Stephen Goodin did not want the President to be alone with
Ms. Lewinsky, a view that Mr. Goodin expressed to the President
and Ms. Currie.431) Once they had passed from the Oval Office to-
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the President after the radio address. Currie 1/27/98 GJ at 34; Goodin 2/17/98 GJ at 52, 55.
Mr. Goodin testified that he approached the President and ‘‘basically offer[ed] to chase her away
because I didn’t know if that was a good use of his time,’’ but the President replied that ‘‘she’s
a friend of a political supporter.’’ Goodin 2/17/98 GJ at 56. Nancy Hernreich, who was not
present at the radio address, testified that Mr. Goodin told her about Ms. Lewinsky’s presence
there on the following work day. Hernreich 2/26/98 GJ at 5–9.

432 Currie 7/22/98 GJ at 130–31; Currie 1/27/98 GJ at 34–35; Lewinsky 8/6/98 GJ at 31;
Lewinsky 7/30/98 Int. at 15.

433 Currie 7/22/98 GJ at 131. Ms. Currie also maintained that the President and Ms. Lewinsky
were ‘‘[n]ever out of eyesight.’’ Id. at 135. The President, however, acknowledged ‘‘inappropriate
intimate contact’’ with Ms. Lewinsky on February 28 and testified that, to the best of his knowl-
edge, Ms. Currie never witnessed any such encounters between himself and Ms. Lewinsky. Clin-
ton 8/17/98 GJ at 10, 53–54.

434 Lewinsky 8/26/98 Depo. at 46–47.
435 Lewinsky 8/26/98 Depo. at 46–47.
436 Lewinsky 8/26/98 Depo. at 47; Lewinsky 8/6/98 GJ at 31. Ms. Currie testified that the

President later asked her, ‘‘Did Monica show you the hat pin I gave her?’’ Currie 5/6/98 GJ at
142.

437 Lewinsky 8/6/98 GJ at 156. See also Lewinsky 8/20/98 GJ at 72; Lewinsky 8/26/98 Depo.
at 47; Currie 5/6/98 GJ at 101–102; Catherine Davis 3/17/98 GJ 30–31; Erbland 2/12/98 GJ at
40–41; Finerman 3/18/98 Depo. at 15–16; Marcia Lewis 2/10/98 GJ at 51–52; Raines 1/29/98 GJ
at 53–55.

A draft of Ms. Lewinsky’s thank-you note (to ‘‘Dear Mr. P’’) was found in her apart-
ment. It says in part:

All of my life, everyone has always said that I am a difficult person for whom to shop,
and yet, you managed to choose two absolutely perfect presents! A little phrase (with
only eight letters) like ‘‘thank you’’ simply cannot begin to express what I feel for what
you have given me. Art & poetry are gifts to my soul!

I just love the hat pin. It is vibrant, unique and a beautiful piece of art. My only hope
is that I have a hat fit to adorn it (ahhh, I see another excuse to go shopping)! I know
that I am bound to receive compliments on it.

I have only read excerpts from ‘‘Leaves of Grass’’ before—never in its entirety or in
such a beautifully bound edition. Like Shakespeare, Whitman’s writings are so timeless.
I find solace in works from the past that remain profound and somehow always poign-
ant. Whitman is so rich that one must read him like one tastes a fine wine or good
cigar—take it in, roll it in your mouth, and savor it!

I hope you know how very grateful I am for these gifts, especially your gift of friend-
ship. I will treasure them all * * * always.

MSL–DC–00000621—622 (emphasis in original) (ellipsis in original). Ms. Lewinsky said she
sent a version of this letter to the President and enclosed a necktie. Lewinsky 8/4/98 Int. at
5.

438 Lewinsky 8/24/98 Int. at 7; Finerman 3/18/98 Depo. at 22; Raines 1/29/98 GJ at 109.

ward the private study, Ms. Currie said, ‘‘I’ll be right back,’’ and
walked on to the back pantry or the dining room, where, according
to Ms. Currie, she waited for 15 to 20 minutes while the President
and Ms. Lewinsky were in the study.432 Ms. Currie (who said she
acted on her own initiative) testified that she accompanied the
President and Ms. Lewinsky out of the Oval Office because ‘‘I
didn’t want any perceptions, him being alone with someone.’’ 433

In the study, according to Ms. Lewinsky, the President ‘‘started
to say something to me and I was pestering him to kiss me, be-
cause * * * it had been a long time since we had been alone.’’ 434

The President told her to wait a moment, as he had presents for
her.435 As belated Christmas gifts, he gave her a hat pin and a spe-
cial edition of Walt Whitman’s Leaves of Grass.436 Ms. Lewinsky
described the Whitman book as ‘‘the most sentimental gift he had
given me * * * it’s beautiful and it meant a lot to me.’’ 437 During
this visit, according to Ms. Lewinsky, the President said he had
seen her Valentine’s Day message in the Washington Post, and he
talked about his fondness for ‘‘Romeo and Juliet.’’ 438

Ms. Lewinsky testified that after the President gave her the
gifts, they had a sexual encounter:

[W]e went back over by the bathroom in the hallway,
and we kissed. We were kissing and he unbuttoned my
dress and fondled my breasts with my bra on, and then
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439 Lewinsky 8/26/98 Depo. at 47–48. See also Lewinsky 8/6/98 GJ at 31, 38–39.
440 Lewinsky 8/26/98 Depo. at 47–48. See also Lewinsky 8/6/98 GJ at 31, 38–39.
441 Lewinsky 7/30/98 Int. at 15.
442 Lewinsky 8/26/98 Depo. at 48.
443 Lewinsky 8/6/98 GJ at 32, 39–40. Ms. Lewinsky testified that she did not keep the soiled

dress as a souvenir. She said she does not ordinarily clean her clothes until she is ready to wear
them again. ‘‘I was going to clean it. I was going to wear it again.’’ Lewinsky 8/6/98 GJ at 41.
She also testified that she was not certain that the stains were semen. She had dined out after
the radio address, ‘‘[s]o it could be spinach dip or something.’’ Lewinsky 8/6/98 GJ at 40. See
also Lewinsky 7/29/98 Int. at 17.

444 FBI Lab Reports, 8/6/98, 8/17/98.
445 Clinton 8/17/98 GJ at 55.
446 Clinton 8/17/98 GJ at 138.
447 Clinton 8/17/98 GJ at 136-37.

took them out of my bra and was kissing them and touch-
ing them with his hands and with his mouth.

And then I think I was touching him in his genital area
through his pants, and I think I unbuttoned his shirt and
was kissing his chest. And then * * * I wanted to perform
oral sex on him * * * and so I did. And then * * * I think
he heard something, or he heard someone in the office. So,
we moved into the bathroom.

And I continued to perform oral sex and then he pushed
me away, kind of as he always did before he came, and
then I stood up and I said * * * I care about you so much;
* * * I don’t understand why you won’t let me * * * make
you come; it’s important to me; I mean, it just doesn’t feel
complete, it doesn’t seem right.439

Ms. Lewinsky testified that she and the President hugged, and ‘‘he
said he didn’t want to get addicted to me, and he didn’t want me
to get addicted to him.’’ They looked at each other for a moment.440

Then, saying that ‘‘I don’t want to disappoint you,’’ the President
consented.441 For the first time, she performed oral sex through
completion.442

When Ms. Lewinsky next took the navy blue Gap dress from her
closet to wear it, she noticed stains near one hip and on the
chest.443 FBI Laboratory tests revealed that the stains are the
President’s semen.444

In his grand jury testimony, the President—who, because the
OIC had asked him for a blood sample (and had represented that
it had ample evidentiary justification for making such a request),
had reason to suspect that Ms. Lewinsky’s dress might bear traces
of his semen—indicated that he and Ms. Lewinsky had had sexual
contact on the day of the radio address. He testified:

I was sick after it was over and I, I was pleased at that
time that it had been nearly a year since any inappropri-
ate contact had occurred with Ms. Lewinsky. I promised
myself it wasn’t going to happen again. The facts are com-
plicated about what did happen and how it happened. But,
nonetheless, I’m responsible for it.445

Later the President added, referring to the evening of the radio ad-
dress: ‘‘I do believe that I was alone with her from 15 to 20 min-
utes. I do believe that things happened then which were inappro-
priate.’’ 446 He said of the intimate relationship with Ms. Lewinsky:
‘‘I never should have started it, and I certainly shouldn’t have
started it back after I resolved not to in 1996.’’ 447
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448 V006–DC–00000008 (WAVES records); V006–DC–00001792 (WAVES request). Phone
records indicate that Ms. Lewinsky called Ms. Currie for one minute at 8:37 a.m. that day.
1014–DC–00000022.

449 968–DC–00000236 (presidential diary); V006–DC–00002130 (movement log); 968–DC–
00003510 (phone log). Mrs. Clinton was in Africa. 968–DC–00003843 (schedule).

450 Lewinsky 7/30/98 Int. at 16; Lewinsky 8/20/98 GJ at 67–69; Lewinsky 8/24/98 Int. at 7.
451 Lewinsky 8/26/98 Depo. at 49.
452 Lewinsky 8/26/98 Depo. at 50.
453 Lewinsky 8/26/98 Depo. at 50.
454 Lewinsky 8/26/98 Depo. at 51. See also Lewinsky 8/20/98 GJ at 68–69; Lewinsky 7/30/98

Int. at 16. Ms. Lewinsky testified that their genitals only briefly touched: ‘‘[W]e sort of had tried
to do that, but because he’s so tall and he couldn’t bend because of his knee, it didn’t really
work.’’ Lewinsky 8/26/98 Depo. at 51.

455 Lewinsky 8/20/98 GJ at 68–69; Lewinsky 8/26/98 Depo. at 50; Lewinsky 7/30/98 Int. at 16.
456 Lewinsky 7/30/98 Int. at 16.
457 Clinton 8/17/98 GJ at 10.
458 Clinton 8/17/98 GJ at 54–55, 137–38.

E. MARCH 29 SEXUAL ENCOUNTER

According to Ms. Lewinsky, she had what proved to be her final
sexual encounter with the President on Saturday, March 29, 1997.
Records show that she was at the White House from 2:03 to 3:16
p.m., admitted by Ms. Currie.448 The President was in the Oval Of-
fice during this period (he left shortly after Ms. Lewinsky did, at
3:24 p.m.), and he did not have any phone calls during her White
House visit.449

According to Ms. Lewinsky, Ms. Currie arranged the meeting
after the President said by telephone that he had something impor-
tant to tell her. At the White House, Ms. Currie took her to the
study to await the President. He came in on crutches, the result
of a knee injury in Florida two weeks earlier.450

According to Ms. Lewinsky, their sexual encounter began with a
sudden kiss: ‘‘[T]his was another one of those occasions when I was
babbling on about something, and he just kissed me, kind of to
shut me up, I think.’’ 451 The President unbuttoned her blouse and
touched her breasts without removing her bra.452 ‘‘[H]e went to go
put his hand down my pants, and then I unzipped them because
it was easier. And I didn’t have any panties on. And so he manu-
ally stimulated me.’’ 453 According to Ms. Lewinsky, ‘‘I wanted him
to touch my genitals with his genitals,’’ and he did so, lightly and
without penetration. 454 Then Ms. Lewinsky performed oral sex on
him, again until he ejaculated.455

According to Ms. Lewinsky, she and the President had a lengthy
conversation that day. He told her that he suspected that a foreign
embassy (he did not specify which one) was tapping his telephones,
and he proposed cover stories. If ever questioned, she should say
that the two of them were just friends. If anyone ever asked about
their phone sex, she should say that they knew their calls were
being monitored all along, and the phone sex was just a put-on.456

In his grand jury testimony, the President implicitly denied this
encounter. He acknowledged ‘‘inappropriate intimate contact’’ with
Ms. Lewinsky ‘‘on certain occasions in early 1996 and once in early
1997.’’ 457 The President indicated that ‘‘the one occasion in 1997’’
was the radio address.458

F. CONTINUING JOB EFFORTS

With the 1996 election past, meanwhile, Ms. Lewinsky had con-
tinued striving to get a job at the White House. She testified that
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459 Lewinsky 8/6/98 GJ at 66; Lewinsky 7/27/98 Int. at 5; Lewinsky 7/31/98 Int. at 8; Lewinsky
2/1/98 Statement at 1–2; MSL–DC–00001052; T1 at 38. Mr. Nash said he had never heard of
Ms. Lewinsky before January 1998. Nash 3/19/98 Int. at 1; Nash 9/2/98 Int. at 1.

460 Lewinsky 8/6/98 GJ at 67.
461 Lewinsky 8/6/98 GJ at 66–67; Lewinsky 7/27/98 Int. at 5; Lewinsky 8/5/98 Int. at 2.
462 Lewinsky 8/6/98 GJ at 86–87.
463 Lewinsky 8/26/98 Depo. at 62.
464 Clinton 8/17/98 GJ at 113–14. Later the President said: ‘‘I didn’t order her to be hired at

the White House. I could have done so. I wouldn’t do it.’’ Id. at 124. But see Scott 3/19/98 GJ
at 76 (‘‘When Mr. Bowles came in, one of the agreements that I think he got from the President
was that he would control the hiring within the White House and that no Assistant to the Presi-
dent would be forced to take people within their shop that they did not want and were not quali-
fied.’’).

she first broached the issue in a telephone call with the President
in January 1997, and he said he would speak to Bob Nash, Director
of Presidential Personnel.459 She understood that Mr. Nash was
supposed to ‘‘find a position for me to come back to the White
House.’’ 460

Over the months that followed, Ms. Lewinsky repeatedly asked
the President to get her a White House job. In her recollection, the
President replied that various staff members were working on it,
including Mr. Nash and Marsha Scott, Deputy Assistant to the
President and Deputy Director for Presidential Personnel.461 Ac-
cording to Ms. Lewinsky, the President told her:

‘‘Bob Nash is handling it,’’ ‘‘Marsha’s going to handle it’’
and ‘‘We just sort of need to be careful.’’ You know, and
* * * he would always sort of * * * validate what I was
feeling by telling me something that I don’t necessarily
know is true. ‘‘Oh, I’ll talk to her,’’ ‘‘I’ll—you know, I’ll see
blah, blah, blah,’’ and it was just ‘‘I’ll do,’’ ‘‘I’ll do,’’ ‘‘I’ll do.’’
And didn’t, didn’t, didn’t.462

Ms. Lewinsky came to wonder if she was being ‘‘strung along.’’ 463

Testifying before the grand jury, the President acknowledged
that Ms. Lewinsky had complained to him about her job situation:

You know, she tried for months and months to get a job
back in the White House, not so much in the West Wing
but somewhere in the White House complex, including the
Old Executive Office Building. * * * She very much want-
ed to come back. And she interviewed for some jobs but
never got one. She was, from time to time, upset about
it.464
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465 Lewinsky 8/6/98 GJ at 97–99; Lewinsky 7/27/98 Int. at 3.
466 Lewinsky 8/6/98 GJ at 87; Lewinsky 7/27/98 Int. at 3.
467 Lewinsky 8/6/98 GJ at 98–99; Lewinsky 7/27/98 Int. at 3. See also Lewinsky 9/3/98 Int.

at 1.
468 Kaye 5/21/98 GJ at 103-108. Ms. Finerman testified that she did have a conversation along

these lines with Mr. Kaye. Finerman 3/18/98 Depo. at 52–57. Mr. Kaye testified that he could
not recall having discussed Ms. Lewinsky with Ms. Scott. Kaye 5/21/98 GJ at 44. Ms. Scott testi-
fied that she could not recall talking to Mr. Kaye about Ms. Lewinsky in this period, or talking
to him about phone calls between Ms. Lewinsky and the President at any time. Scott 3/31/98
GJ at 53.

469 827–DC–00000018 (Epass records).
470 1222–DC–00000242.
471 968–DC–00003533.

VII. MAY 1997: TERMINATION OF SEXUAL RELATIONSHIP

In May 1997, amid indications that Ms. Lewinsky had been in-
discreet, President Clinton terminated the sexual relationship.

A. QUESTIONS ABOUT MS. LEWINSKY’S DISCRETION

In April or May 1997, according to Ms. Lewinsky, the President
asked if she had told her mother about their intimate relationship.
She responded: ‘‘No. Of course not.’’ 465 (In truth, she had told her
mother. 466) The President indicated that Ms. Lewinsky’s mother
possibly had said something about the nature of the relationship to
Walter Kaye, who had mentioned it to Marsha Scott, who in turn
had alerted the President. 467

Corroborating Ms. Lewinsky’s account, Mr. Kaye testified that he
told Ms. Lewinsky’s aunt, Debra Finerman, that he understood
that ‘‘her niece was very aggressive,’’ a remark that angered Ms.
Finerman. Ms. Finerman told Mr. Kaye that the President was the
true aggressor: He was telephoning Ms. Lewinsky late at night.
Ms. Finerman, in Mr. Kaye’s recollection, attributed this informa-
tion to Marcia Lewis, Ms. Lewinsky’s mother (and Ms. Finerman’s
sister). Mr. Kaye—who had disbelieved stories he had heard from
Democratic National Committee people about an affair between
Ms. Lewinsky and the President—testified that he was ‘‘shocked’’
to hear of the late-night phone calls. 468

B. MAY 24: BREAK-UP

On Saturday, May 24, 1997, according to Ms. Lewinsky, the
President ended their intimate relationship. Ms. Lewinsky was at
the White House that day from 12:21 to 1:54 p.m. 469 The President
was in the Oval Office during most of this period, from 11:59 a.m.
to 1:47 p.m. 470 He did not have any telephone calls. 471

According to Ms. Lewinsky, she got a call from Ms. Currie at
about 11 a.m. that day, inviting her to come to the White House
at about 1 p.m. Ms. Lewinsky arrived wearing a straw hat with the
hat pin the President had given her, and bringing gifts for him, in-
cluding a puzzle and a Banana Republic shirt. She gave him the
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472 Lewinsky 8/4/98 Int. at 2–3.
473 Lewinsky 8/6/98 GJ at 24–25, 101.
474 Lewinsky 8/4/98 Int. at 2; Lewinsky 7/31/98 Int. at 16.
475 Lewinsky 8/4/98 Int. at 2–3.
476 Lewinsky 8/4/98 Int. at 3. Ms. Lewinsky later told confidants about the May 24 break-

up. Catherine Davis 3/17/98 GJ at 133–35; Erbland 2/12/98 GJ at 46–47; Kassorla 8/28/98 Int.
at 4; Raines 1/29/98 GJ at 58–59; Tripp 7/14/98 GJ at 78–84; Ungvari 3/19/98 GJ at 80. Dr.
Kassorla, Ms. Lewinsky’s therapist, told Ms. Lewinsky that the President’s statement sounded
rehearsed and insincere. Kassorla 8/28/98 Int. at 4.

A fragment of a deleted file recovered from Ms. Lewinsky’s home computer apparently refers
to the President’s May 24 announcement:

. . . cannot do anything but accept that. However, I also cannot ignore what we have
shared together. I don’t care what you say, but if you were 100% fulfilled in your mar-
riage I never would have seen that raw, intense sexuality that I saw a few times—
watching your mouth on my breast or looking in your eyes while you explored the depth
of my sex. Instead, it would have been a routine encounter void of anything but a sex-
ual release. I do not want you to breach your moral standard . . . .

MSL–55–DC–0094; MSL–55–DC–0124 (spelling and punctuation corrected).
477 Lewinsky 8/6/98 GJ at 25. See also Lewinsky 7/27/98 Int. at 3 (birthday kiss 8/16/97;

Christmas kiss 12/28/97); id. at 7 (President told her that Christmas kiss was permissible). Ms.
Lewinsky tried to initiate genital contact with the President on August 16, 1997, but he rebuffed
her. Lewinsky 8/20/98 GJ at 70.

478 Clinton v. Jones, 117 S. Ct. 1636 (1997).
479 Currie 5/6/98 GJ at 31–33; Currie 5/7/98 GJ at 44, 68; Currie 5/14/98 GJ at 6–8, 148. Ms.

Currie was uncertain when this occurred. Currie 5/6/98 GJ at 31.

gifts in the dining room, and they moved to the area of the
study. 472

According to Ms. Lewinsky, the President explained that they
had to end their intimate relationship. 473 Earlier in his marriage,
he told her, he had had hundreds of affairs; but since turning 40,
he had made a concerted effort to be faithful. 474 He said he was
attracted to Ms. Lewinsky, considered her a great person, and
hoped they would remain friends. He pointed out that he could do
a great deal for her. The situation, he stressed, was not Ms.
Lewinsky’s fault. 475 Ms. Lewinsky, weeping, tried to persuade the
President not to end the sexual relationship, but he was
unyielding, then and subsequently. 476 Although she and the Presi-
dent kissed and hugged thereafter, according to Ms. Lewinsky, the
sexual relationship was over. 477

Three days after this meeting, on May 27, 1997, the Supreme
Court unanimously rejected President Clinton’s claim that the Con-
stitution immunized him from civil lawsuits. The Court ordered the
sexual harassment case Jones v. Clinton to proceed. 478

VIII. JUNE–OCTOBER 1997: CONTINUING MEETINGS AND CALLS

Ms. Lewinsky tried to return to the White House staff and to re-
vive her sexual relationship with the President, but she failed at
both.

A. CONTINUING JOB EFFORTS

Although Ms. Lewinsky was not offered another White House
job, some testimony indicates that the President tried to get her
one.

According to Betty Currie, the President instructed her and Mar-
sha Scott to help Ms. Lewinsky find a White House job.479 Ms.
Currie testified that she resisted the request, because her opinion
of Ms. Lewinsky had shifted over time. At first, she testified, she
considered Ms. Lewinsky ‘‘a friend’’ who ‘‘had been wronged’’ and
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480 Currie 5/6/98 GJ at 45; Currie 5/14/98 GJ at 146.
481 Currie 5/14/98 GJ at 146.
482 Currie GJ 5/14/98 at 121; Currie GJ 5/6/98 at 13, 81.
483 Currie 5/7/98 GJ at 43–44.
484 Currie 5/7/98 GJ at 68.
485 Currie 5/7/98 GJ at 69. Contrary to Ms. Currie’s testimony, Ms. Scott testified that the

President never asked her to help Ms. Lewinsky, though they may have discussed it. In Ms.
Scott’s account, she met with Ms. Lewinsky as a favor to Ms. Currie. Scott 3/19/98 GJ at 20,
32, 37, 78–79, 84–85; Scott 3/26/98 GJ at 13, 15; Scott 3/31/98 GJ at 43–44. For his part, the
President testified that he talked with Ms. Scott about bringing Ms. Lewinsky back to work at
the White House, though he did not order her to hire Ms. Lewinsky. Clinton 8/17/98 GJ at 130.
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had been ‘‘maligned improperly.’’480 But ‘‘[l]ater on, I considered her
as a pain in the neck, more or less.’’481 The change of heart re-
sulted in part from Ms. Currie’s many phone calls in 1997 from Ms.
Lewinsky, who was often distraught and sometimes in tears over
her inability to get in touch with the President.482 Deeming her ‘‘a
little bit pushy,’’ Ms. Currie argued against bringing Ms. Lewinsky
back to work at the White House, but the President told her and
Ms. Scott, in Ms. Currie’s words, ‘‘to still pursue her coming
back.’’483 Indeed, according to Ms. Currie, the President ‘‘was push-
ing us hard’’ on the matter. 484 To the best of Ms. Currie’s recollec-
tion, it was the only time the President instructed her to try to get
someone a White House job.485

According to Ms. Lewinsky, the President told her to talk with
Ms. Scott about a White House job in spring 1997.486 On June 16,
she met with Ms. Scott.487 The meeting did not go as Ms. Lewinsky
anticipated. She later recounted in an email message:

There is most certainly a disconnect on what [the Presi-
dent] said he told her and how she acted. She didn’t even
know what my title or my job was * * * She didn’t have
any job openings to offer. Instead, she made me go over
what happened when I had to leave (who told me), and
then proceeded to confirm the Evelyn [Lieberman] story
about my ‘‘inappropriate behavior.’’ Then she asked me:
with such nasty women there and people gossiping about
me, why did I want to come back? I was so upset. I really
did not feel it was her place to question me about that.
Later on, I said something about being told I could come
back after November and she wanted to know who told me
that! So I have placed a call to him but I don’t know what
is going to happen.

Ms. Lewinsky added that she was inclined ‘‘to walk away from
it all,’’ but acknowledged that ‘‘I’m always saying this and then I
change my mind.’’488
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Though she characterized her recollection as ‘‘all jumbled,’’ Ms.
Scott corroborated much of Ms. Lewinsky’s account.489 Ms. Scott
said that at some point she did ask Ms. Lewinsky why she wanted
to return to the White House.490 Ms. Scott also said that she was
unaware of Ms. Lewinsky’s job title before their meeting.491

Over the next three weeks, Ms. Lewinsky tried repeatedly, with-
out success, to talk with the President about her job quest. In a
draft of a letter to Ms. Currie, she wrote that the President ‘‘said
to me that he had told [Ms. Scott] I had gotten a bum deal, and
I should get a good job in the West Wing,’’ but Ms. Scott did not
seem eager to arrange for Ms. Lewinsky’s return. Ms. Lewinsky
wrote:

I was surprised that she would question his judgment
and not just do what he asked of her. Is it possible that,
in fact, he did not tell her that? Does he really not want
me back in the complex? He has not responded to my note,
nor has he called me. Do you know what is going on? If
so, are you able to share it with me?492

Ms. Currie testified to ‘‘a vague recollection’’ of having seen this let-
ter.493

On June 29, 1997, Ms. Lewinsky wrote several notes. In a draft
letter to Ms. Scott, Ms. Lewinsky wrote that ‘‘our last conversation
was very upsetting to me,’’ and added:

Marsha, I was told that I could come back after the elec-
tion. I knew why I had to leave last year by mid-April, and
I have been beyond patient since then. I do not think it is
fair to . . . be told by the person whom I was told would
get me a job that there is nothing for me and she doesn’t
really hear about positions [in] the complex anyway. I
know that in your eyes I am just a hindrance—a woman
who doesn’t have a certain someone’s best interests at
heart, but please trust me when I say I do. 494

Ms. Lewinsky also drafted a note to the President pleading for
a brief meeting the following Tuesday. Referring to her inability to
get in touch with him, she wrote: ‘‘Please do not do this to me. I
feel disposable, used and insignificant. I understand your hands
are tied, but I want to talk to you and look at some options.’’ 495

Around this time, Ms. Lewinsky told a friend that she was consid-
ering moving to another city or country.496
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B. JULY 3 LETTER

‘‘[V]ery frustrated’’ over her inability to get in touch with the
President to discuss her job situation, Ms. Lewinsky wrote him a
peevish letter on July 3, 1997.497 Opening ‘‘Dear Sir,’’ the letter
took the President to task for breaking his promise to get her an-
other White House job.498 Ms. Lewinsky also obliquely threatened
to disclose their relationship. If she was not going to return to work
at the White House, she wrote, then she would ‘‘need to explain to
my parents exactly why that wasn’t happening.’’ Some explanation
was necessary because she had told her parents that she would be
brought back after the election.499 (Ms. Lewinsky testified that she
would not actually have told her father about the relationship—she
had already told her mother—but she wanted to remind the Presi-
dent that she had ‘‘left the White House like a good girl in April
of ’96,’’ whereas other people might have threatened disclosure in
order to retain the job.500)

Ms. Lewinsky also raised the possibility of a job outside Wash-
ington. If returning to the White House was impossible, she asked
in this letter, could he get her a job at the United Nations in New
York?501 It was the first time that she had told the President that
she was considering moving.502

Although not questioned about this particular letter, the Presi-
dent testified that he believed Ms. Lewinsky might disclose their
intimate relationship once he stopped it. He testified:

After I terminated the improper contact with her, she
wanted to come in more than she did. She got angry when
she didn’t get in sometimes. I knew that that might make
her more likely to speak, and I still did it because I had
to limit the contact.503

After receiving the July 3 letter, though, the President agreed to
see Ms. Lewinsky. In her account, Ms. Currie called that afternoon
and told her to come to the White House at 9 a.m. the next day.504

C. JULY 4 MEETING

On Friday, July 4, 1997, Ms. Lewinsky had what she character-
ized as a ‘‘very emotional’’ visit with the President.505 Records show
that Ms. Lewinsky entered the White House at 8:51 a.m.; no exit
time is recorded.506 Logs indicate that the President was in the
Oval Office from 8:40 until after 11 a.m.507

In Ms. Lewinsky’s recollection, their meeting began conten-
tiously, with the President scolding her: ‘‘[I]t’s illegal to threaten
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the President of the United States.’’508 He then told her that he
had not read her July 3 letter beyond the ‘‘Dear Sir’’ line; he sur-
mised that it was threatening because Ms. Currie looked upset
when she brought it to him. (Ms. Lewinsky suspected that he actu-
ally had read the whole thing.) 509 Ms. Lewinsky complained about
his failure to get her a White House job after her long wait. Al-
though the President claimed he wanted to be her friend, she said,
he was not acting like it. Ms. Lewinsky began weeping, and the
President hugged her. While they hugged, she spotted a gardener
outside the study window, and they moved into the hallway by the
bathroom.510

There, the President was ‘‘the most affectionate with me he’d
ever been,’’ Ms. Lewinsky testified. He stroked her arm, toyed with
her hair, kissed her on the neck, praised her intellect and beau-
ty.511 In Ms. Lewinsky’s recollection:

[H]e remarked * * * that he wished he had more time
for me. And so I said, well, maybe you will have more time
in three years. And I was * * * thinking just when he
wasn’t President, he was going to have more time on his
hands. And he said, well, I don’t know, I might be alone
in three years. And then I said something about * * * us
sort of being together. I think I kind of said, oh, I think
we’d be a good team, or something like that. And he * * *
jokingly said, well, what are we going to do when I’m 75
and I have to pee 25 times a day? And * * * I told him
that we’d deal with that * * * 512

Ms. Lewinsky testified that ‘‘I left that day sort of emotionally
stunned,’’ for ‘‘I just knew he was in love with me.’’513

Just before leaving, according to Ms. Lewinsky, she told the
President ‘‘that I wanted to talk to him about something serious
and that while I didn’t want to be the one to talk about this with
him, I thought it was important he know.’’514 She informed him
that Newsweek was working on an article about Kathleen Willey,
a former White House volunteer who claimed that the President
had sexually harassed her during a private meeting in the Oval Of-
fice on November 23, 1993. (Ms. Lewinsky knew of the article from
Ms. Tripp, who had worked at the White House at the time of the
alleged incident and had heard about the incident from Ms. Willey.
Michael Isikoff of Newsweek had talked with Ms. Tripp about the
episode in March 1997 and again shortly before July 4, and Ms.
Tripp had subsequently related the Isikoff conversations to Ms.
Lewinsky.515) Ms. Lewinsky told the President what she had
learned from Ms. Tripp (whom she did not name), including the
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fact that Ms. Tripp had tried to get in touch with Deputy White
House Counsel Bruce Lindsey, who had not returned her calls.516

Ms. Lewinsky testified about why she conveyed this information
to the President: ‘‘I was concerned that the President had no idea
this was going on and that this woman was going to be another
Paula Jones and he didn’t really need that.’’ 517 She understood
that Ms. Willey was looking for a job, and she thought that the
President might be able to ‘‘make this go away’’ by finding her a
job.518

The President responded that the harassment allegation was lu-
dicrous, because he would never approach a small-breasted woman
like Ms. Willey.519 He further said that, during the previous week,
Ms. Willey had called Nancy Hernreich to warn that a reporter was
working on a story about Ms. Willey and the President; Ms. Willey
wondered how she could get out of it.520

According to Ms. Lewinsky, the President had no telephone calls
during her time with him. At 10:19 a.m., probably after her depar-
ture (her exit time is not shown on logs), he placed two calls, both
potentially follow-ups to the conversation about the Newsweek arti-
cle. First, he spoke with Bruce Lindsey for three minutes, then
with Nancy Hernreich for 11 minutes.521

D. JULY 14–15 DISCUSSIONS OF LINDA TRIPP

On the evening of Monday, July 14, 1997, just after Ms.
Lewinsky had returned from an overseas trip, the President had
her come to the White House to discuss Linda Tripp and News-
week.522 Ms. Lewinsky entered the White House at 9:34 p.m. and
exited at 11:22 p.m.523 The President was in the Oval Office area
from 9:28 to 11:25 p.m.524

Ms. Lewinsky testified that, at around 7:30 p.m. that evening,
Ms. Currie telephoned and said that the President wanted to talk
to her or see her. At about 8:30 or 9:00 p.m., Ms. Currie called
again and asked Ms. Lewinsky to come to the White House.525

Ms. Lewinsky testified that the President met her in Ms. Currie’s
office, then took her into Ms. Hernreich’s office.526 (Records show
that seven minutes after Ms. Lewinsky’s entry to the White House
complex, the President left the Oval Office for the appointment sec-
retary’s office.)527 According to Ms. Lewinsky:

It was an unusual meeting . * * * It was very distant
and very cold. * * * [A]t one point he asked me if the
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woman that I had mentioned on July 4th was Linda Tripp.
And I hesitated and then answered yes, and he talked
about that there was some issue * * * to do with Kathleen
Willey and that, as he called it, that there was something
on the Sludge Report, that there had been some informa-
tion.528

The President told Ms. Lewinsky that Ms. Willey had called the
White House again, this time to report that Mr. Isikoff somehow
knew of her earlier White House call.529 The President wondered
if Ms. Lewinsky had mentioned the Willey call to Ms. Tripp, who
in turn might have told Mr. Isikoff. Ms. Lewinsky acknowledged
that she had done so. Ms. Lewinsky testified: ‘‘[H]e was concerned
about Linda, and I reassured him. He asked me if I trusted her,
and I said yes.’’ 530 The President asked Ms. Lewinsky to try to per-
suade Ms. Tripp to call Mr. Lindsey.531 The President, according to
Ms. Lewinsky, also asked if she had confided anything about their
relationship to Ms. Tripp. Ms. Lewinsky said (falsely) that she had
not.532

The President left to participate in a conference call, which Ms.
Lewinsky understood was with his attorneys, while Ms. Lewinsky
sat with Ms. Currie.533 According to White House records, at 10:03
p.m. the President participated in a 51-minute conference call with
Robert Bennett, his private attorney in the Jones case, and Charles
Ruff, White House Counsel. Immediately after completing that call,
the President had a six-minute phone conversation with Bruce
Lindsey.534

Afterward, the President returned and told Ms. Lewinsky, in her
recollection, to notify Ms. Currie the following day, ‘‘without getting
into details with her, even mentioning names with her,’’ whether
Ms. Lewinsky had ‘‘’mission-accomplished’ * * * with Linda.’’ 535

The next day, according to Ms. Lewinsky, she did talk with Ms.
Tripp, then called Ms. Currie and said she needed to talk with the
President. He called her that evening. She told him ‘‘that I had
tried to talk to Linda and that she didn’t seem very receptive to
trying to get in touch with Bruce Lindsey again, but that I would
continue to try.’’536 The President was in a sour mood, according to
Ms. Lewinsky, and their conversation was brief.537
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E. JULY 16 MEETING WITH MARSHA SCOTT

On July 16, 1997, Ms. Lewinsky met again with Ms. Scott about
returning to the White House.538 Ms. Scott said she would try to
detail Ms. Lewinsky from the Pentagon to Ms. Scott’s office on a
temporary basis, according to Ms. Lewinsky.539 In that way, Ms.
Scott said, Ms. Lewinsky could prove herself. Ms. Scott also said
that ‘‘they had to be careful and protect [the President].’’540 Both
Ms. Scott and Ms. Currie confirmed that Ms. Scott talked with Ms.
Lewinsky about the possibility of being detailed to work at the
White House.541 Ms. Scott testified that she tried to arrange the de-
tail on her own, without any direction from the President; Ms.
Currie, however, testified that the President instructed her and
Ms. Scott to try to get Ms. Lewinsky a job.542

F. JULY 24 MEETING

On Thursday, July 24, 1997, the day after her 24th birthday, Ms.
Lewinsky visited the White House from 6:04 to 6:26 p.m., admitted
by Ms. Currie.543 The President was in the Oval Office when she
arrived; he moved to the study at 6:14 p.m. and remained there
until her departure.544 He had no telephone calls during Ms.
Lewinsky’s visit.G5545

According to Ms. Lewinsky, she went to the White House to pick
up a photograph from Ms. Currie, who said the President might be
available for a quick meeting. Ms. Currie put Ms. Lewinsky in the
Cabinet Room while the President finished another meeting, then
took her to see him. They chatted for five to ten minutes, and the
President gave Ms. Lewinsky, as a birthday present, an antique
pin.546

G. NEWSWEEK ARTICLE AND ITS AFTERMATH

Newsweek published the Kathleen Willey story in its August 11,
1997, edition (which appeared a week before the cover date). The
article quoted Ms. Tripp as saying that Ms. Willey, after leaving
the Oval Office on the day of the President’s alleged advances,
looked ‘‘disheveled,’’ ‘‘flustered, happy, and joyful.’’ The article also
quoted Robert Bennett as saying that Ms. Tripp was ‘‘not to be be-
lieved.’’547

After the article appeared, Ms. Tripp wrote a letter to Newsweek
charging that she had been misquoted, but the magazine did not
publish it.548 Ms. Lewinsky subsequently told the President about
Ms. Tripp’s letter. He replied, Ms. Lewinsky said in a recorded con-



71

549 T30 at 166. Ms. Tripp responded: ‘‘Oh, God. He thinks I screwed him in the article. I’m
dead.’’ Id.

550 V006–DC–00000008 (WAVES records).
551 V006–DC–00002146 (movement logs). Secret Service Officer Steven Pape testified about

Ms. Lewinsky’s August 16 visit. When Ms. Lewinsky entered the complex through the South-
west Gate, Officer Pape, who was familiar with Ms. Lewinsky’s visits, predicted to another offi-
cer that the President would move to the Oval Office shortly. Officer Pape’s prediction proved
accurate: The President moved to the Oval Office, according to records, 18 minutes after Ms.
Lewinsky entered the White House. Pape 8/5/98 GJ at 20–24; Myrick 8/13/98 GJ at 5–9; V006–
DC–00002146 (movement logs); V006–DC–00002095 (movement logs); V006–DC–00002147
(movement logs). See also Shegogue 8/4/98 GJ at 10–11, 14–15, 17–20 (Secret Service officer re-
calling that Ms. Currie escorted Ms. Lewinsky into West Wing the day before President left for
Martha’s Vineyard).

552 968–DC–00003558.
553 968–DC–00002947.
554 Lewinsky 8/26/98 Depo. at 52. See also Lewinsky 8/20/98 GJ at 70.
555 Lewinsky 8/20/98 GJ at 70; Lewinsky 8/26/98 Depo. at 51-53.
556 Lewinsky 8/26/98 Depo. at 52.
557 DB-DC-00000022 (note dated 11/12/97). Ms. Lewinsky said that she sent this or a similar

note to the President. Lewinsky 7/31/98 Int. at 2. See also 1037-DC-00000583 (email to Cath-
erine Davis).

558 1051-DC-00000003 (Pentagon phone records).

versation, ‘‘Well, that’s good because it sure seemed like she
screwed me from that article.’’549

H. AUGUST 16 MEETING

On Saturday, August 16, 1997, Ms. Lewinsky tried, unsuccess-
fully, to resume her sexual relationship with the President. She
visited the White House on that day from 9:02 to 10:20 a.m.550 The
President moved from the Residence to the Oval Office at 9:20 a.m.
and remained in the Oval Office until 10:03 a.m.551 After a one-
minute call to Betty Currie at her desk at 9:18 a.m., evidently from
the Residence, the President had no calls while Ms. Lewinsky was
at the White House 552 The next day he left for a vacation on Mar-
tha’s Vineyard.553

Ms. Lewinsky testified that she brought birthday gifts for the
President (his birthday is August 19):

I had set up in his back office, I had brought an apple
square and put a candle and had put his birthday presents
out. And after he came back in and I sang happy birthday
and he got his presents, I asked him * * * if we could
share a birthday kiss in honor of our birthdays, because
mine had been just a few weeks before. So, he said that
that was okay and we could kind of bend the rules that
day. And so * * * we kissed.554

Ms. Lewinsky touched the President’s genitals through his pants
and moved to perform oral sex, but the President rebuffed her. 555

In her recollection: ‘‘[H]e said, I’m trying not to do this and I’m try-
ing to be good. * * * [H]e got visibly upset. And so * * * I hugged
him and I told him I was sorry and not to be upset.’’ 556 Later, in
a draft note to ‘‘Handsome,’’ Ms. Lewinsky referred to this visit: ‘‘It
was awful when I saw you for your birthday in August. You were
so distant that I missed you as I was holding you in my arms.’’ 557

I. CONTINUING JOB EFFORTS

Ms. Lewinsky and Ms. Scott talked by phone on September 3,
1997, for 47 minutes. 558 According to notes that Ms. Lewinsky
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559 1037-DC-00000086–87, 1037-DC-00000167, 1037-DC-00000255—256, 1037-DC-00000258—
259 (email to Catherine Davis); 1318-DC-00000001 (card to Dale Young).

560 1037-DC-00000086–87, 1037-DC-00000167, 1037-DC-00000255–256, 1037-DC-00000258—
259 (email to Catherine Davis) (spelling and punctuation corrected).

561 Scott 3/26/98 GJ at 142.
562 Lewinsky 8/4/98 Int. at 5.
563 MSL-DC-00001052 (spelling and punctuation corrected).
564 Lewinsky 8/3/98 Int. at 6-7; Lewinsky 8/11/98 Int. at 5. See also 1037-DC-00000168 (email

recounting episode). In mid or late September, according to Ms. Lewinsky, Ms. Currie told Ms.

wrote to two friends, Ms. Scott told her that the detail slot in her
office had been eliminated. 559 Ms. Lewinsky told one friend:

So for now, there isn’t any place for me to be detailed.
So I should be PATIENT. I told her I was very upset and
disappointed (even though I really didn’t want to work for
her) and then she and I got into it. She didn’t understand
why I wanted to come back when there were still people
there who would give me a hard time and that it isn’t the
right political climate for me to come back. . . . She asked
me why I kept pushing the envelope on coming back
there—after all, I had the experience of being there al-
ready. So it’s over. I don’t know what I will do now but I
can’t wait any more and I can’t go through all of this crap
anymore. In some ways I hope I never hear from him
again because he’ll just lead me on because he doesn’t
have the balls to tell me the truth. 560

Ms. Scott testified that ‘‘[t]he gist’’ of Ms. Lewinsky’s email mes-
sage describing the conversation ‘‘fits with what I remember telling
her.’’ 561

Ms. Lewinsky expressed her escalating frustration in a note to
the President that she drafted (but did not send). 562 She wrote:

I believe the time has finally come for me to throw in the
towel. My conversation with Marsha left me disappointed,
frustrated, sad and angry. I can’t help but wonder if you
knew she wouldn’t be able to detail me over there when
I last saw you. Maybe that would explain your coldness.
The only explanation I can reason for your not bringing me
back is that you just plain didn’t want to enough or care
about me enough.

Ms. Lewinsky went on to discuss other women rumored to be in-
volved with the President who enjoy ‘‘golden positions,’’ above criti-
cism, ‘‘because they have your approval.’’ She continued: ‘‘I just
loved you—wanted to spend time with you, kiss you, listen to you
laugh—and I wanted you to love me back.’’ She closed: ‘‘As I said
in my last letter to you I’ve waited long enough. You and Marsha
win. I give up. You let me down, but I shouldn’t have trusted you
in the first place. 563

Ms. Lewinsky continued trying to discuss her situation with the
President. On Friday, September 12, 1997, she arrived at the
White House without an appointment, called Ms. Currie, and had
a long wait at the gate. When Ms. Currie came to meet her, Ms.
Lewinsky was crying. Ms. Currie explained that sometimes the
President’s hands are tied—but, she said, she had gotten his au-
thorization to ask John Podesta, the Deputy Chief of Staff, to help
Ms. Lewinsky return to work at the White House. 564
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Lewinsky that she had spoken with Mr. Podesta. Lewinsky 7/31/98 Int. at 9; Lewinsky 8/13/
98 Int. at 2; Lewinsky 2/1/98 Statement at 2. (Ms. Lewinsky thought that the President was
having Ms. Currie do the ‘‘legwork’’ of getting her a job out of concern about appearances.
Lewinsky 8/13/98 Int. at 3.) Mr. Podesta testified that he told Ms. Currie to have Ms. Lewinsky
call him. Podesta 2/5/98 GJ at 35; Podesta 6/16/98 GJ at 12-19. Ms. Currie testified that she
does not remember getting that response from Mr. Podesta, and, if she had gotten it, she would
have passed it on to Ms. Lewinsky. Currie 5/14/98 GJ at 149-51. According to Ms. Lewinsky,
Ms. Currie mentioned Mr. Podesta to her in September 1997, but never told her to call him.
Lewinsky 8/24/98 Int. at 7. Subsequently, Ms. Currie asked Mr. Podesta to help Ms. Lewinsky
get a New York job. Lewinsky 2/1/98 Statement at 2-3; Podesta 2/5/98 GJ at 40-43; Podesta 6/
16/98 GJ at 13.

565 1037-DC-00000038–040; 1037-DC-00000167–169 (email to Catherine Davis).
566 Lewinsky 8/6/98 GJ at 27-28 & Ex. ML-7.
567 1037-DC-00000038, 1037-DC-00000040, 1037-DC-00000167–169. Ms. Lewinsky told several

people about the gifts. Catherine Davis 3/17/98 GJ at 31-32, 109-111; Erbland 2/12/98 GJ at 39-
42; Finerman 3/18/98 Depo. at 14-15; Raines 1/29/98 GJ at 53-55; Tripp 7/16/98 GJ at 119-120;
845-DC-00000193 (Tripp notes). According to the President and Ms. Currie, he gave the Black
Dog items to Ms. Currie to distribute as she wished; he did not bring them specifically for Ms.
Lewinsky. Clinton 1/17/98 Depo. at 75-76; Currie 5/7/98 GJ at 73-78. Ms. Currie acknowledged,
though, that in presenting the items to Ms. Lewinsky, she might have implied that President
Clinton had gotten them especially for her. Currie 5/7/98 GJ at 78.

568 Lewinsky 7/29/98 Int. at 16; Lewinsky 8/4/98 Int. at 5.
569 MSL-DC-00001050. Beneath the text of the document, at the bottom of the page, Ms.

Lewinsky added: ‘‘JUST A REMINDER TO THROW THIS AWAY AND NOT SEND IT BACK
TO THE STAFF SECRETARY!’’ Id. The statement that Ms. Lewinsky and the President had
not spent time together in six weeks evidently refers to her August 16 visit, before his vacation.

570 Lewinsky 8/6/98 GJ at 27-28 & Ex. ML-7. On September 30, the President signed, under
penalty of perjury, interrogatory responses in the sexual harassment case, answering Ms.
Jones’s allegations against him. V002-DC-00000008–15.

571 Lewinsky 8/13/98 Int. at 1. In email, Ms. Lewinsky indicated that it was Ms. Currie who
told her that the President was going to talk to the Chief of Staff. 1037-DC-00000168.

J. BLACK DOG GIFTS

Before the President had left for vacation, Ms. Lewinsky had
sent a note asking if he could bring her a T-shirt from the Black
Dog, a popular Vineyard restaurant. 565 In early September, Ms.
Currie gave several Black Dog items to Ms. Lewinsky. 566 In an
email message to Catherine Davis, Ms. Lewinsky wrote: ‘‘Well, I
found out from Betty yesterday that he not only brought me a t-
shirt, he got me 2 t-shirts, a hat and a dress!!!! Even though he’s
a big schmuck, that is surprisingly sweet—even that he remem-
bered!’’ 567

K. LUCY MERCER LETTER AND INVOLVEMENT OF CHIEF OF STAFF

A letter dated September 30, 1997, styled as an official memo,
was found in Ms. Lewinsky’s apartment. According to Ms.
Lewinsky, she sent this letter or a similar one to the President. 568

Addressed to ‘‘Handsome’’ and bearing the subject line ‘‘The New
Deal,’’ the faux memo proposed a visit that evening after ‘‘everyone
else goes home.’’ Ms. Lewinsky wrote: ‘‘You will show me that you
will let me visit you sans a crisis, and I will be on my best behavior
and not stressed out when I come (to see you, that is).’’ She closed
with an allusion to a woman rumored to have been involved with
an earlier President: ‘‘Oh, and Handsome, remember FDR would
never have turned down a visit with Lucy Mercer!’’ 569

Ms. Lewinsky did not visit the White House the night of Septem-
ber 30, but the President called her late the night of September 30
or October 1. 570 According to Ms. Lewinsky, he may have men-
tioned during this call that he would get Erskine Bowles to help
her find a White House job. 571

At around this time, the President did ask the White House
Chief of Staff to help in the job search. Mr. Bowles testified about
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572 Bowles 4/2/98 GJ at 12, 65-73.
573 Bowles 4/2/98 GJ at 67-68.
574 Bowles 4/2/98 GJ at 70, 74-75. Mr. Bowles placed this incident in late summer or early

fall of 1997. Bowles 4/2/98 GJ at 65-66. Mr. Podesta’s account largely matches Mr. Bowles’s, ex-
cept that Mr. Podesta placed the incident in late spring or summer of 1997; he understood that
Ms. Lewinsky wanted a job in the White House or an agency; and he recalled being told by
Mr. Bowles that Ms. Lewinsky, according to the President, ‘‘thought that she hadn’t been treat-
ed fairly’’ in being transferred to the Pentagon. Podesta 2/5/98 GJ at 21-22.

575 Lewinsky 8/6/98 GJ at 102. See also Lewinsky GJ 8/6/98 at 102; Lewinsky 7/29/98 Int. at
13; Lewinsky 7/31/98 Int. at 9; Tripp 7/28/98 GJ at 110-111, 125-26. Ms. Tripp’s friend Kate
Friedrich, however, has denied having made the remarks that Ms. Tripp attributed to her.
Friedrich 7/17/98 Int. at 1.

576 Lewinsky 7/31/98 Int. at 10.
577 Lewinsky 8/13/98 Int. at 1.
578 MSL–55–DC–0178 (spelling and punctuation corrected).
579 Lewinsky 8/4/98 Int. at 2–3.

a conversation with the President in the Oval Office: ‘‘He told me
that there was a young woman—her name was Monica Lewinsky—
who used to work at the White House; that Evelyn . . . thought she
hung around the Oval Office too much and transferred her to the
Pentagon.’’ 572 The President asked Mr. Bowles to try to find Ms.
Lewinsky a job in the Old Executive Office Building. 573 Mr. Bowles
assigned his deputy, John Podesta, to handle it. 574

L. NEWS OF JOB SEARCH FAILURE

On October 6, 1997, according to Ms. Lewinsky, she was told that
she would never work at the White House again. Ms. Tripp con-
veyed the news, which she indicated had come from a friend on the
White House staff. Ms. Lewinsky testified:

Linda Tripp called me at work on October 6th and told
me that her friend Kate in the NSC * * * had heard ru-
mors about me and that I would never work in the White
House again. * * * [Kate’s] advice to me was ‘‘get out of
town.’’ 575

For Ms. Lewinsky, who had previously considered moving to New
York, this call was the ‘‘straw that broke the camel’s back.’’ 576 She
was enraged. 577

In a note she drafted (but did not send), Ms. Lewinsky expressed
her frustration. She wrote:

Any normal person would have walked away from this
and said, ‘‘He doesn’t call me, he doesn’t want to see me—
screw it. It doesn’t matter.’’ I can’t let go of you. * * * I
want to be a source of pleasure and laughter and energy
to you. I want to make you smile.

She went on to relate that she had heard second-hand from a
White House employee ‘‘that I was ‘after the President’ and would
never be allowed to work [in] the complex.’’ Ms. Lewinsky said she
could only conclude ‘‘that all you have promised me is an empty
promise. * * * I am once again totally humiliated. It is very clear
that there is no way I am going to be brought back.’’ She closed
the note: ‘‘I will never do anything to hurt you. I am simply not
that kind of person. Moreover, I love you.’’ 578

When terminating their sexual relationship on May 24, the
President had told Ms. Lewinsky that he hoped they would remain
friends, for he could do a great deal for her. 579 Now, having learned
that he could not (or would not) get her a White House job, Ms.



75

580 T1 at 28.
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Lewinsky decided to ask him for a job in New York, perhaps at the
United Nations—a possibility that she had mentioned to him in
passing over the summer. On the afternoon of October 6, Ms.
Lewinsky spoke of this plan to Ms. Currie, who quoted the Presi-
dent as having said earlier: ‘‘Oh, that’s no problem. We can place
her in the UN like that.’’ 580

In a recorded conversation later on October 6, Ms. Lewinsky said
she wanted two things from the President. The first was contrition:
He needed to ‘‘acknowledge * * * that he helped fuck up my
life.’’ 581 The second was a job, one that she could obtain without
much effort: ‘‘I don’t want to have to work for this position. * * *
I just want it to be given to me.’’ 582 Ms. Lewinsky decided to write
the President a note proposing that the two of them ‘‘get together
and work on some way that I can come out of this situation not
feeling the way I do.’’ 583 After composing the letter, she said: ‘‘I
want him to feel a little guilty, and I hope that this letter did
that.’’ 584

In this letter, which was sent via courier on October 7, Ms.
Lewinsky said she understood that she would never be given a
White House job, and she asked for a prompt meeting to discuss
her job situation. 585 She went on to advance a specific request:

I’d like to ask you to help me secure a position in NY
beginning 1 December. I would be very grateful, and I am
hoping this is a solution for both of us. I want you to know
that it has always been and remains more important to me
to have you in my life than to come back. * * * Please
don’t let me down. 586
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587 Lewinsky 8/6/98 GJ at 103; Lewinsky 7/31/98 Int. at 10. See also Lewinsky 7/29/98 Int. at
6; Lewinsky 8/6/98 GJ at 27–28 & Ex. ML–7.

588 T13 at 20.
589 T8 at 30. See also Lewinsky 7/31/98 Int. at 10. See also MSL–55–DC–0177 (draft letter

from Ms. Lewinsky to the President referring to this remark); DB–DC–00000017 (another draft
of same letter).

590 T8 at 30.
591 T8 at 30.
592 T8 at 33.
593 Lewinsky 7/31/98 Int. at 10; Lewinsky 7/27/98 Int. at 5.
594 Lewinsky 7/31/98 Int. at 10.
595 Lewinsky 7/31/98 Int. at 10.
596 Lewinsky 7/31/98 Int. at 11.

IX. OCTOBER-NOVEMBER 1997: UNITED NATIONS’ JOB OFFER

Having learned that she would not be able to return to the White
House, Ms. Lewinsky sought the President’s help in finding a job
in New York City. The President offered to place her at the United
Nations. After initial enthusiasm, Ms. Lewinsky cooled on the idea
of working at the U.N., and she prodded the President to get her
a job in the private sector.

A. OCTOBER 10: TELEPHONE CONVERSATION

According to Ms. Lewinsky, the President telephoned her at ap-
proximately 2:00 to 2:30 a.m. on Friday, October 10.587 They spent
much of the hour-and-a-half call arguing. ‘‘[H]e got so mad at me,
he must have been purple,’’ she later recalled. 588

According to Ms. Lewinsky, the President said: ‘‘If I had known
what kind of person you really were, I wouldn’t have gotten in-
volved with you.’’ 589 He reminded Ms. Lewinsky that she had ear-
lier promised, ‘‘[i]f you just want to stop doing this, I’ll * * * be
no trouble.’’ 590 Ms. Lewinsky said she challenged the President:
‘‘[T]ell me * * * when I’ve caused you trouble.’’ 591 The President
responded, ‘‘I’ve never worried about you. I’ve never been worried
you would do something to hurt me.’’ 592

When the conversation shifted to her job search, Ms. Lewinsky
complained that the President had not done enough to help her. He
responded that, on the contrary, he was eager to help.593 The Presi-
dent said that he regretted Ms. Lewinsky’s transfer to the Penta-
gon and assured her that he would not have permitted it had he
foreseen the difficulty in returning her to the White House. 594 Ms.
Lewinsky told him that she wanted a job in New York by the end
of October, and the President promised to do what he could.595

B. OCTOBER 11 MEETING

At approximately 8:30 a.m. on Saturday, October 11, according
to Ms. Lewinsky, Ms. Currie called and told her that the President
wished to see her.596 Ms. Lewinsky entered the White House at
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597 827–DC–00000018 (Epass records). Ms. Lewinsky’s aunt, Debra Finerman, wrote in a note
that ‘‘Monica was called by Betty to come at 9:30 this a.m.’’ MSL–DC–00000456 (document
found in Ms. Lewinsky’s apartment in the course of a consensual search on January 22, 1998).

598 952–DC–00000060 (movement logs).
599 Lewinsky 8/6/98 GJ at 27–28 & Exh. ML–7.
600 Lewinsky 8/6/98 GJ at 104; Lewinsky 8/13/98 Int. at 2–3; T2 at 5.
601 Lewinsky 8/6/98 GJ at 104; Lewinsky 7/31/98 Int. at 11–12. Ms. Lewinsky was not certain

whether it was during the October 11 visit or their October 10 phone conversation that she first
asked the President to speak to Mr. Jordan on her behalf. Lewinsky 8/6/98 GJ at 104.

602 Lewinsky 8/6/98 GJ at 104; Lewinsky 7/31/98 Int. at 11–12. Ms. Lewinsky later said that
the President assured her that he would call her and give ‘‘a report.’’ T13 at 17–18.

603 T2 at 14. In the grand jury, Ms. Currie was shown a transcript of this recorded conversa-
tion and acknowledged that the meeting described by Ms. Lewinsky ‘‘probably happened.’’
Currie 5/6/98 GJ at 187.

604 T2 at 14. Although it is unclear whether the President spoke with Mr. Bowles about a rec-
ommendation for Ms. Lewinsky in October, there is evidence he did so on January 13, 1998.
See infra at Section XIII.H.

605 T2 at 10–11.
606 T2 at 11–12.

9:36 a.m. and departed at 10:54 a.m.597 The President entered the
Oval Office at 9:52 a.m.598

Ms. Lewinsky met with the President in the study, and they dis-
cussed her job search.599 Ms. Lewinsky told the President that she
wanted to pursue jobs in the private sector, and he told her to pre-
pare a list of New York companies that interested her.600 Ms.
Lewinsky asked the President whether Vernon Jordan, a well-
known Washington attorney who she knew was a close friend of
the President and had many business contacts, might help her find
a job.601 According to Ms. Lewinsky, the President was receptive to
the idea.602

In a recorded conversation, Ms. Lewinsky said that, at the end
of the October 11 meeting, she and the President joined Ms. Currie
in the Oval Office. The President grabbed Ms. Lewinsky’s arm and
kissed her on the forehead.603 He told her: ‘‘I talked to Erskine
[Bowles] about * * * trying to get John Hilley to give you * * *
a good recommendation for your work here.’’ 604

Later, Ms. Lewinsky and Ms. Tripp discussed their concerns
about the President’s involvement in Ms. Lewinsky’s job search.
Specifically, Ms. Lewinsky was nervous about involving the Presi-
dent’s Chief of Staff:

Ms. Lewinsky: Well, see, I don’t really think—I’m going
to tell him that I don’t think Erskine should have anything
to do with this. I don’t think anybody who works there
should.

Ms. Tripp: I don’t see how that’s—how that’s a problem.
Ms. Lewinsky: Because look at what happened with

Webb Hubbell.605

Ms. Lewinsky preferred that Vernon Jordan assist her in her job
search:

Ms. Tripp: Well, I don’t remember during the Webb
Hubbell thing, was Vernon mentioned?

Ms. Lewinsky: Yeah, but there’s a big difference. I think
somebody could construe, okay? Somebody could construe
or say, ‘‘Well, they gave her a job to shut her up. They
made her happy * * *. And he [Mr. Bowles] works for the
government and shouldn’t have done that.’’ And with the
other one [Mr. Jordan] you can’t say that.606
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607 Lewinsky 7/31/98 Int. at 12. Ms. Lewinsky produced a draft of this document to the OIC
on July 31, 1998. Lewinsky 7/31/98 Int. at 3. See also Lewinsky 8/13/98 Int. at 3.

608 DB–DC–00000027 (punctuation corrected) (emphasis in original). Ms. Lewinsky produced
a draft of this document to the OIC on July 31, 1998. Lewinsky 7/31/98 GJ at 3.

609 DB–DC–00000027. Ms. Lewinsky also indicated that she would consider a job at one of the
networks; she mentioned ‘‘Kaplan,’’ and added that ‘‘CNN has a NY office.’’ DB–DC–00000027.
In a recorded conversation, Ms. Lewinsky said that she had told the President about her inter-
est in television during their October 11 meeting. The President had responded, ‘‘The only one
I know in a network is Kaplan, * * * but his job is in Atlanta.’’ T2 at 6. See also Lewinsky
7/31/98 Int. at 11. CNN President Rick Kaplan is a friend of the President.

610 DB–DC–00000027.
611 T7 at 26.
612 T7 at 30.
613 T2 at 21–27. See also Lewinsky 8/6/98 GJ at 27–28 & Ex. ML–7; Lewinsky 8/11/98 Int.

at 4.
614 T2 at 23. In her description, the card was ‘‘kind of cartoony’’ and said: ‘‘This is a test of

the emergency insanity system.’’ T2 at 21. See also Lewinsky 8/13/98 Int at 3.
615 T2 at 26–27.
616 T2 at 27–30. Ms. Lewinsky asked Ms. Currie to leave the packet under the President’s

desk. T2 at 3. In a recorded conversation on October 17, Ms. Lewinsky indicated that Ms. Currie
had received the package. T13 at 33.

617 Lewinsky 8/13/98 Int. at 4; Lewinsky 8/26/98 Depo. at 61–63.

C. OCTOBER 16–17: THE ‘‘WISH LIST’’

On October 16, Ms. Lewinsky sent the President a packet, which
included what she called a ‘‘wish list’’ describing the types of jobs
that interested her in New York City. 607 The note began:

My dream had been to work in Communications or Stra-
tegic Planning at the White House. I am open to any sug-
gestions that you may have on work that is similar to that
or may intrigue me. The most important things to me are
that I am engaged and interested in my work, I am not
someone’s administrative/executive assistant, and my sal-
ary can provide me a comfortable living in NY.608

She identified five public relations firms where she would like to
work.609 Ms. Lewinsky concluded by saying of the United Nations:

I do not have any interest in working there. As a result
of what happened in April ’96, I have already spent a year
and a half at an agency in which I have no interest. I want
a job where I feel challenged, engaged, and interested. I
don’t think the UN is the right place for me. 610

In a recorded conversation, Ms. Lewinsky said she wanted the
President to take her list seriously and not ask her to settle for a
U.N. job.611 She said she hoped ‘‘that if he starts to pick a bone
with me and the U.N., he sure as hell doesn’t do it on the phone
* * *. I don’t want to start getting into a screaming match with
him on the phone.’’ 612

In addition to the ‘‘wish list,’’ Ms. Lewinsky said she enclosed in
the packet a pair of sunglasses and ‘‘a lot of things in a little enve-
lope,’’ including some jokes, a card, and a postcard.613 She said that
she had written on the card: ‘‘Wasn’t I right that my hugs are bet-
ter in person than in cards?’’ 614 The postcard featured a ‘‘very erot-
ic’’ Egon Schiele painting.615 Ms. Lewinsky also enclosed a note
with her thoughts on education reform. 616

Ms. Lewinsky testified that she felt that the President owed her
a job for several reasons: Her relationship with him was the reason
she had been transferred out of the White House; he had promised
her a job and so far had done nothing to help her find one; and
she had left the White House ‘‘quietly,’’ without making an issue
of her relationship with the President.617
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618 Podesta 2/5/98 GJ at 40–41. See also Lewinsky 7/31/98 Int. at 10. As previously discussed,
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31/98 Int. at 12; Lewinsky 7/27/98 Int. at 5.
629 Lewinsky 7/27/98 Int. at 5.
630 Richardson 4/30/98 Depo. at 47–48; Watkins 5/27/98 Depo. at 27–29. Ms. Watkins further

testified that she often placed calls from the Ambassador’s line. Watkins 5/27/98 Depo. at 37–
38.

D. THE PRESIDENT CREATES OPTIONS

At some point around this time in the fall of 1997, Ms. Currie
asked John Podesta, the Deputy Chief of Staff, to help Ms.
Lewinsky find a job in New York.618 Mr. Podesta testified that,
during a Presidential trip to Latin America, he approached then-
U.N. Ambassador William Richardson while aboard Air Force One
and asked the Ambassador to consider a former White House in-
tern for a position at the U.N.619 At the time, Mr. Podesta could
not recall the intern’s name.620 Ambassador Richardson and the
President both testified that they never discussed Ms. Lewinsky
with each other.621

Ambassador Richardson returned from Latin America on Sun-
day, October 19.622 Within a few days, his Executive Assistant, Isa-
belle Watkins, called Mr. Podesta’s secretary and asked whether
‘‘she knew anything about a résumé that John was going to send
us.’’ 623 Mr. Podesta’s secretary knew nothing about it and asked
Mr. Podesta what to do; he instructed her to call Ms. Currie.624 At
3:09 p.m. on October 21, Ms. Currie faxed Ms. Lewinsky’s résumé
to the United Nations.625

At 7:01 p.m., a six-minute call was placed to Ms. Lewinsky’s
apartment from a U.N. telephone number identified in State De-
partment records as ‘‘Ambassador Richardson’s line.’’ 626 Ms.
Lewinsky testified that she spoke to Ambassador Richardson. A
woman called, Ms. Lewinsky testified, and said, ‘‘[H]old for Ambas-
sador Richardson.’’ 627 Then the Ambassador himself came on the
line: ‘‘I remember, because I was shocked and I was * * * very
nervous.’’ 628 The purpose of the call was to schedule a job interview
at a Watergate apartment the following week.629 At odds with Ms.
Lewinsky, the Ambassador and Ms. Watkins both testified that Ms.
Watkins, not the Ambassador, spoke with Ms. Lewinsky.630

A few days later, according to Ms. Lewinsky, the President called
her. She had been upset because no one at the White House had
prepared her for the Ambassador’s recent call and because she did
not want the White House to railroad her into taking the U.N.



80

631 Lewinsky 8/13/98 Int. at 3–4.
632 Lewinsky 8/13/98 Int. at 4.
633 Lewinsky 8/13/98 Int. at 4. See also Lewinsky 7/31/98 Int. at 12.
634 Lewinsky 8/26/98 Depo. at 64–65; Lewinsky 7/31/98 Int. at 13.
635 Lewinsky 8/26/98 Depo. at 65. Ms. Lewinsky wrote an email to her friend Catherine Allday

Davis: ‘‘It was nice; the big creep called Thursday night to give me a pep talk because I was
so afraid I’d sound like an idiot.’’ 1037–DC–00000022 (spelling corrected).

636 Lewinsky 7/31/98 Int. at 13. See also Lewinsky 8/26/98 Depo. at 65.
637 Clinton 1/17/98 Depo. at 74.
638 828–DC–00000023 (Ambassador Richardson’s diary reflecting 7:30 a.m. meeting with

Monica Lewinsky). See also Ambassador Richardson 4/30/98 Depo. at 66–68; Sutphen 5/27/98
Depo. at 7; Cooper 1/27/98 Int. at 1–2; Lewinsky 7/31/98 Int. at 13–14. After meeting with Ms.
Lewinsky, Ambassador Richardson spent the remainder of the day meeting individually with
Senators and Members of Congress. 828–DC–00000023 (Ambassador Richardson’s itinerary for
October 31).

639 Richardson 4/30/98 Depo. at 68; Cooper 1/27/98 Int. at 1–2.
640 Richardson 4/30/98 Depo. at 39; Sutphen 5/27/98 Depo. at 15–16; Cooper 1/27/98 Int. at 2.
641 The draft was retrieved from Ms. Lewinsky’s computer in the course of a consensual search

on January 22, 1998.
642 MSL–55–DC–0179 (punctuation added) (italics in original).
643 MSL–55–DC–0179.

job.631 She reiterated that she was eager to pursue other opportuni-
ties, especially in the private sector.632 The President reassured
her, promising that a U.N. position was just one of many op-
tions.633

Ms. Lewinsky spoke to the President again one week later. Ms.
Lewinsky testified that she told Ms. Currie to ask the President to
call her to assuage her nervousness before the U.N. interview.634

According to Ms. Lewinsky, on October 30, the night before the
interview, the President did call. She characterized the conversa-
tion as a ‘‘pep talk’’: ‘‘[H]e was trying to kind of build my confidence
and reassure me.’’ 635 The President told her to call Ms. Currie after
the interview.636 In his Jones deposition, the President indicated
that he learned of her interview with Ambassador Richardson not
from Ms. Lewinsky herself but from Ms. Currie.637

E. THE U.N. INTERVIEW AND JOB OFFER

On Friday morning, October 31, Ambassador Richardson and two
of his assistants, Mona Sutphen and Rebecca Cooper, interviewed
Ms. Lewinsky at the Watergate.638 According to Ambassador Rich-
ardson, he ‘‘listen[ed] while Mona and Rebecca were interviewing
her.’’ 639 Neither Ambassador Richardson nor any of his staff made
inquiries, before or after the interview, about Ms. Lewinsky’s prior
work performance.640

On Sunday, November 2, Ms. Lewinsky drafted a letter to Ms.
Currie asking what to do in the event she received an offer from
the U.N.641 She wrote:

I became a bit nervous this weekend when I realized
that Amb. Richardson said his staff would be in touch with
me this week. As you know, the UN is supposed to be my
back-up, but because VJ [Vernon Jordan] has been out of
town, this is my only option right now. What should I say
to Richardson’s people this week when they call? 642

Ms. Lewinsky asked Ms. Currie to speak to the President about her
problem: ‘‘If you feel it’s appropriate, maybe you could ask ‘the big
guy’ what he wants me to do. Ahhhhh * * * anxiety!!!!!’’ 643 Ms.
Lewinsky also mentioned the President’s promise to involve Vernon
Jordan in her job search:
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644 MSL–55–DC–0179. Ms. Lewinsky concluded the letter, ‘‘I was pleased the UN interview
went well, but I’m afraid it will be like being at the Pentagon in NY . . . YUCK!’’ MSL–55–
DC–0179 (ellipsis in original).

645 Lewinsky 8/13/98 Int. at 4–5; Lewinsky 7/31/98 Int. at 14; Lewinsky 7/27/98 Int. at 5.
646 828–DC–00000003.
647 Lewinsky 8/26/98 Depo. at 67; Lewinsky 7/27/98 Int. at 5; Lewinsky 7/31/98 Int. at 14;

Lewinsky 8/13/98 Int. at 5.
According to Ambassador Richardson, the position offered to Ms. Lewinsky was not newly cre-

ated. He testified that he intended to expand an open position in the U.N.’s Washington office
and move it to New York. Richardson 4/30/98 Depo. at 39–40. Although Ambassador Richardson
did not recall whether this opening was publicized, he testified that it would be common for
the office not to post Schedule C (political appointment) positions. Richardson 4/30/98 Depo. at
71–72. Peter Aronsohn, who filled the position Ms. Lewinsky was offered, characterized the job
as a ‘‘new position.’’ Aronsohn 8/27/98 Int. at 2.

648 Sutphen 5/27/98 Depo. at 26.
649 Richardson 4/30/98 Depo. at 90–91; Sutphen 5/27/98 Depo. at 21–23.
650 Lewinsky 8/26/98 Depo. at 65–66; Lewinsky 8/13/98 Int. at 4.
651 Currie 5/6/98 GJ at 174–75, 181; Currie 5/14/98 GJ at 65–66.
652 Clinton 1/17/98 Depo. at 73.

I don’t think I told you that in my conversation last
Thursday night with him that he said that he would ask
you to set up a meeting between VJ and myself, once VJ
got back. I assume he’ll mention this to you at some
point—hopefully sooner rather than later! 644

Before Ms. Lewinsky sent this letter, in her recollection, she re-
ceived an offer from the U.N.645 Phone records reflect that, at 11:02
a.m. on November 3, a three-minute call was placed to Ms.
Lewinsky from the U.N. line identified in State Department
records as Ambassador Richardson’s.646 Ms. Lewinsky stated that
she believes she spoke to Ambassador Richardson, who extended
her a job offer.647

According to his assistant, Ambassador Richardson made the de-
cision to hire Ms. Lewinsky. Ms. Sutphen testified:

I said, are you sure; and he said, yeah, yeah, I’m sure,
why. And I said * * * are you sure, though you don’t want
to talk to anyone else * * *. And he said, no, no, I think
it’s fine; why don’t you go ahead and give her an offer? 648

Ambassador Richardson and Ms. Sutphen both testified that Ms.
Sutphen, not the Ambassador, extended the job offer to Ms.
Lewinsky. They recalled that the offer was made a week or 10 days
after the interview, though Ms. Sutphen, when shown the phone
records, testified that the November 3 call to Ms. Lewinsky prob-
ably was the job offer.649

Ms. Lewinsky testified that she told Ms. Currie about the offer
and she probably also told the President directly.650 Ms. Currie
first testified that she had ‘‘probably’’ told the President about Ms.
Lewinsky’s U.N. offer, then testified that she had in fact told him,
then testified that she could not remember, though she acknowl-
edged that the President was interested in Ms. Lewinsky’s getting
a job.651

When the President was asked in the Jones deposition whether
he knew that Ms. Lewinsky had received the offer of a job at the
U.N., he testified: ‘‘I know that she interviewed for one. I don’t
know if she was offered one or not.’’ 652
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653 Sutphen 5/27/98 Depo. at 32–33; Lewinsky 8/13/98 Int. at 5.
654 Sutphen 5/27/98 Depo. at 33. See also Richardson 4/30/98 Depo. at 110–11 (recalling Ms.

Lewinsky’s request for additional time to consider the offer).
655 Lewinsky 7/27/98 Int. at 5; Sutphen 5/27/98 Depo. at 38; 1013–DC–00000095 (toll records

for Debra Finerman).

F. THE U.N. JOB OFFER DECLINED

Three weeks after she received an offer, on November 24, Ms.
Lewinsky called Ms. Sutphen and asked for more time to consider
the offer because she wanted to pursue possibilities in the private
sector.653 Ms. Sutphen told Ambassador Richardson, who, according
to Ms. Sutphen, said the delay would be fine.654 Over a month
later, on January 5, 1998, Ms. Lewinsky finally turned down the
job.655
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656 921–DC–00000101–118 (Second Set of Interrogatories from Plaintiff to Defendant Clinton).
657 V002–DC–00000016; V002–DC–00000020–21.
658 See supra at IX.B. See also Lewinsky 8/6/98 GJ at 104; Lewinsky 7/31/98 Int. at 11–12.
659 MSL–55–DC–0179.
660 Lewinsky 7/31/98 Int. at 14.
661 Lewinsky 7/31/98 Int. at 14. Phone records reflect that on November 4 at 3:54 p.m., Ms.

Lewinsky placed a three-and-a-half-minute call to Mr. Jordan’s office; at 4:09 p.m., Mr. Jordan
placed a one-minute call to Ms. Currie; and at 4:38 p.m., Mr. Jordan placed a one-minute call
to Ms. Currie. 833–DC–00017875 (Ms Lewinsky’s phone records); V004–DC–00000134 (Akin,
Gump phone records).

662 T2 at 11–12. See also Lewinsky 7/31/98 Int. at 11.
663 Jordan 5/5/98 GJ at 47 (Mr. Jordan testified that he believed the President had told Ms.

Currie to ‘‘[c]all Vernon and ask Vernon to help her’’).

X. NOVEMBER 1997: GROWING FRUSTRATION

Ms. Lewinsky met with Vernon Jordan, who promised to help
her find a job in New York. November proved, however, to be a
month of inactivity with respect to both Ms. Lewinsky’s job search
and her relationship with the President. Mr. Jordan did not meet
with Ms. Lewinsky again, nor did he contact anyone in New York
City on her behalf. Ms. Lewinsky became increasingly anxious
about her inability to see the President. Except for a momentary
encounter in mid-November, Ms. Lewinsky did not meet with the
President between October 11 and December 5.

A. INTERROGATORIES ANSWERED

On November 3, 1997, the President answered Paula Jones’s Sec-
ond Set of Interrogatories. Two of those interrogatories asked the
President to list any woman other than his wife with whom he had
‘‘had,’’ ‘‘proposed having,’’ or ‘‘sought to have’’ sexual relations dur-
ing the time that he was Attorney General of Arkansas, Governor
of Arkansas, and President of the United States.656 President Clin-
ton objected to the scope and relevance of both interrogatories and
refused to answer them.657

B. FIRST VERNON JORDAN MEETING

In mid-October, the President had agreed to involve Vernon Jor-
dan in Ms. Lewinsky’s job search.658 In a draft letter to Ms. Currie
dated November 2, Ms. Lewinsky wrote that the President had
‘‘said he would ask you to set up a meeting between VJ and my-
self.’’ 659 According to Ms. Lewinsky, on November 3 or November
4, Ms. Currie told her to call Vernon Jordan’s secretary to arrange
a meeting.660 Ms. Currie said she had spoken with Mr. Jordan and
he was expecting Ms. Lewinsky’s call.661 In Ms. Lewinsky’s ac-
count, Ms. Currie sought Mr. Jordan’s aid at the President’s direc-
tion.662 Mr. Jordan likewise testified that, in his understanding,
the President was behind Ms. Currie’s request.663

Ms. Currie testified at various points that she contacted Mr. Jor-
dan on her own initiative; that the President ‘‘probably’’ talked
with her about Ms. Lewinsky’s New York job hunt; and that she
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664 Currie 5/6/98 GJ at 169–70, 176–78, 182–83, 198.
665 Clinton 1/17/98 Depo. at 81.
666 Clinton 1/17/98 Depo. at 82.
667 1178–DC–00000011 (call logs).
668 Lewinsky 7/31/98 Int. at 14.
669 Lewinsky 7/31/98 Int. at 14–15.
670 Lewinsky 8/13/98 Int. at 3.
671 Lewinsky 8/6/98 GJ at 106; Lewinsky 7/31/98 Int. at 14–15; Lewinsky 7/27/98 Int. at 8,

10. Ms. Lewinsky later quoted the remark in email to a friend. 1037–DC–00000017 (email to
Catherine Davis).

672 1037–DC–00000017 (email retrieved from Catherine Davis’s computer).
673 Jordan 3/3/98 GJ at 13.
674 V004–DC–00000135 (Akin, Gump phone records).
675 Jordan 5/5/98 GJ at 54.
676 1178–DC–00000026 (WAVES record). Ms. Lewinsky would learn of the meeting between

the President and Mr. Jordan. In email to a friend dated November 6, Ms. Lewinsky wrote that
Mr. Jordan had ‘‘[seen] the big creep yesterday afternoon.’’ 1037–DC–00000017 (spelling cor-
rected) (email to Catherine Davis).

677 Jordan 5/5/98 GJ at 34.
678 833–DC–00000980 (letter retrieved from Ms. Lewinsky’s Pentagon computer) (spelling cor-

rected).
679 1037–DC–00000017 (email retrieved from Catherine Davis’s computer). Ms. Lewinsky

wrote that she was ‘‘a little nervous to do the whole name of the BF. His first name is Vernon.’’
Id. According to her aunt, Debra Finerman, Ms. Lewinsky used the code name ‘‘Gwen’’ when

could not recall whether the President was involved.664 In his Jones
deposition, the President was asked whether he did anything to fa-
cilitate a meeting between Mr. Jordan and Ms. Lewinsky. He testi-
fied:

I can tell you what my memory is. My memory is that
Vernon said something to me about her coming in, Betty
had called and asked if he [Mr. Jordan] would see her [Ms.
Lewinsky]. * * * I’m sure if he said something to me
about it I said something positive about it. I wouldn’t have
said anything negative about it.665

When pressed, the President testified that he did not think that he
was the ‘‘precipitating force’’ in arranging the meeting between Mr.
Jordan and Ms. Lewinsky.666

At 8:50 a.m. on November 5, Mr. Jordan spoke with the Presi-
dent by telephone for five minutes.667 Later that morning, Mr. Jor-
dan and Ms. Lewinsky met in his office for about twenty min-
utes.668 She told him that she intended to move to New York, and
she named several companies where she hoped to work.669 She
showed him the ‘‘wish list’’ that she had sent the President on Oc-
tober 16.670 Mr. Jordan said that he had spoken with the President
about her and that she came ‘‘highly recommended.’’ 671 Concerning
her job search, Mr. Jordan said: ‘‘We’re in business.’’ 672

In the course of the day, Mr. Jordan placed four calls to Ms.
Hernreich (whom he acknowledged calling when he wished to
speak to the President 673) and one to Ms. Currie.674 Mr. Jordan
testified that he could not remember the calls, but ‘‘[i]t is entirely
possible’’ that they concerned Monica Lewinsky.675

Mr. Jordan also visited the White House and met with the Presi-
dent at 2:00 p.m. that day.676 Again, Mr. Jordan testified that he
had ‘‘no recollection’’ of the substance of his conversation with the
President.677

On November 6, the day after meeting with Mr. Jordan, Ms.
Lewinsky wrote him a thank-you letter: ‘‘It made me happy to
know that our friend has such a wonderful confidant in you.’’ 678

Also on November 6, Ms. Lewinsky wrote in an email to a friend
that she expected to hear from Mr. Jordan ‘‘later next week.’’ 679
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discussing Mr. Jordan because ‘‘he’s an important person’’ and Ms. Lewinsky ‘‘always had the
feeling somebody was listening in’’ on their phone conversations, they did not want an eaves-
dropper to know that Mr. Jordan was helping her find a job. Finerman 3/18/98 Depo. at 60.
See also Lewinsky 8/5/98 Int. at 3; Lewinsky 8/3/98 Int. at 9.

680 Jordan 3/3/98 GJ at 50.
681 Jordan 5/5/98 GJ at 26–30, 34.
682 Epass records reflect that Ms. Lewinsky entered the White House at 6:20 p.m., admitted

by Ms. Currie. 827–DC–00000018. Secret Service Movement logs show that the President en-
tered the State Floor at 5:23 and moved to the Oval Office at 6:34. V006–DC–00002156.

683 1037–DC–00000318 (email retrieved from Catherine Davis’s computer).
684 Lewinsky 8/13/98 Int. at 5.
685 Lewinsky 8/13/98 Int. at 5. Many of Ms. Lewinsky’s previous visits with the President had

occurred on holidays. See, e.g., Lewinsky 7/30/98 Int. at 3, 13, 17 (describing visits on New
Year’s Eve, Presidents’ Day, Easter Sunday, and July 4).

686 837–DC–00000008 (courier receipt).
687 DB–DC–00000022. Ms. Lewinsky produced a draft of this letter to the OIC on July 31,

1998. See also Lewinsky 7/31/98 Int. at 1 (confirming that she delivered a substantially similar
note).

688 DB–DC–00000022.

The evidence indicates, though, that Mr. Jordan took no steps to
help Ms. Lewinsky until early December, after she appeared on the
witness list in the Jones case.

Mr. Jordan initially testified that he had ‘‘no recollection of hav-
ing met with Ms. Lewinsky on November 5.’’ 680 When shown docu-
mentary evidence demonstrating that his first meeting with Ms.
Lewinsky occurred in early November, he acknowledged that an
early November meeting was ‘‘entirely possible.’’ 681 Mr. Jordan’s
failure to remember his November meeting with Ms. Lewinsky may
indicate the low priority he attached to it at the time.

C. NOVEMBER 13: THE ZEDILLO VISIT

On Thursday, November 13, while Ernesto Zedillo, the President
of Mexico, was in the White House, Ms. Lewinsky met very briefly
with President Clinton in the private study.682 Ms. Lewinsky’s
visit, which she described in an email as a ‘‘hysterical escapade,’’
was the culmination of days of phone calls and notes to Ms. Currie
and the President.683

Over the course of the week that preceded November 13, Ms.
Lewinsky made several attempts to arrange a visit with the Presi-
dent. On Monday, November 10, in addition to making frequent
calls to Ms. Currie, she sent the President a note asking for a
meeting.684

She hoped to see him on Tuesday, November 11 (Veterans Day),
but he did not respond.685 By courier,686 she sent the President an-
other note:

I asked you three weeks ago to please be sensitive to
what I am going through right now and to keep in contact
with me, and yet I’m still left writing notes in vain. I am
not a moron. I know that what is going on in the world
takes precedence, but I don’t think what I have asked you
for is unreasonable.687

She added: ‘‘This is so hard for me. I am trying to deal with so
much emotionally, and I have nobody to talk to about it. I need you
right now not as president, but as a man. PLEASE be my
friend.’’ 688

That evening, November 12, according to Ms. Lewinsky, the
President called and invited her to the White House the following
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689 Lewinsky 8/13/98 Int. at 5–6. On November 12, 1997, the President responded to Paula
Jones’s Third Set of Interrogatories. In response to an interrogatory that asked the President
to provide information about all individuals who have discoverable and relevant information re-
garding the disputed facts at issue in the case, the President provided a list of names that did
not include Ms. Lewinsky. 849–DC–0000090–97.

690 1037–DC–00000318 (e-mail retrieved from Catherine Davis’s computer).
691 1037–DC–00000318 (spelling corrected). Lewinsky 8/13/98 Int. at 6. On November 13, Ms.

Hernreich was testifying before Congress. Walsh, ‘‘Democratic Donor Chung Invokes 5th Amend-
ment; House Members Informally Interview Businessman Edward Walsh,’’ Washington Post, No-
vember 15, 1997, at A6.

692 MSL–1240–DC–0140; Lewinsky 8/13/98 Int. at 6.
693 1037–DC–00000318 (e-mail retrieved from Catherine Davis’s computer).
694 Lewinsky 8/13/98 Int. at 6; 1234–DC–00000050 (movement log); 986–DC–00003799

(Kearney Diary).
695 Lewinsky 8/13/98 Int. at 6.
696 Lewinsky 8/13/98 Int. at 6; 1037–DC–00000318 (e-mail to Catherine Davis).
697 In a note to the President the next week, Ms. Lewinsky would write of the gifts: ‘‘I forgot

to tell you: * * * The Gingko Blowjoba or whatever it is called and the Zinc lozenges were from
me.’’ MSL–55–DC–0140 (spelling and grammar corrected).

698 Lewinsky 8/6/98 GJ at 183–85; Lewinsky 8/2/98 Int. at 4. Ms. Lewinsky also saw a clipping
of the Valentine’s Day ad she had placed in the Washington Post on the President’s desk.
Lewinsky 8/6/98 GJ at 183–84. In a document composed soon after this visit, Ms. Lewinsky
wrote: ‘‘When I was hiding out in your office for a half-hour, I noticed you had the new Sarah
McLachlan CD. I have it, too, and it’s wonderful. Whenever I listen to song #5 I think of you.
That song and Billie Holiday’s version of ‘I’ll be Seeing You’ are guaranteed to put me to tears
when it comes to you!’’ MSL–1249–DC–0140–41 (deleted file from Ms. Lewinsky’s home com-
puter) (spelling and grammar corrected).

699 1037–DC–00000318 (e-mail to Catherine Davis).
700 Lewinsky 8/13/98 Int. at 6.

day.689 In an e-mail to a friend, Ms. Lewinsky wrote that she and
the President ‘‘talked for almost an hour.’’ 690 She added: ‘‘[H]e
thought [N]ancy [Hernreich] (one of the meanies) would be out for
a few hours on Thursday and I could come see him then.’’ 691

The following morning, November 13, Ms. Lewinsky tried to ar-
range a visit with the President. She called repeatedly but sus-
pected that Ms. Currie was not telling the President of her calls.692

Around noon, Ms. Currie told Ms. Lewinsky that the President had
left to play golf. Ms. Lewinsky, in her own words, ‘‘went ballis-
tic.’’ 693

After the President returned from the Army-Navy Golf Course in
the late afternoon, Ms. Lewinsky told Ms. Currie that she was com-
ing to the White House to give him some gifts.694 Ms. Currie sug-
gested that Ms. Lewinsky wait in Ms. Currie’s car in the White
House parking lot. Ms. Lewinsky went to the White House only to
find that the doors to Ms. Currie’s car were locked. Ms. Lewinsky
waited in the rain.695

Ms. Currie eventually met her in the parking lot, and, in Ms.
Lewinsky’s words, they made a ‘‘bee-line’’ into the White House,
sneaking up the back stairs to avoid other White House employees,
particularly Presidential aide Stephen Goodin.696 Ms. Lewinsky left
two small gifts for the President with Ms. Currie, then waited
alone for about half an hour in the Oval Office study.697 In the
study, Ms. Lewinsky saw several gifts she had given the President,
including Oy Vey! The Things They Say: A Guide to Jewish Wit,
Nicholson Baker’s novel Vox, and a letter opener decorated with a
frog.698

The President finally joined Ms. Lewinsky in the study, where
they were alone for only a minute or two.699 Ms. Lewinsky gave
him an antique paperweight in the shape of the White House.700

She also showed him an e-mail describing the effect of chewing
Altoid mints before performing oral sex. Ms. Lewinsky was chewing
Altoids at the time, but the President replied that he did not have
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701 OIC 8/27/98 Memo.
702 968–DC–00000187 (presidential schedule); 968–DC–00000303 (Kearney Diary). Ms. Currie

initially testified that she could not recall Ms. Lewinsky’s November 13 visit. Currie 5/6/98 GJ
at 12, 15. After viewing documentary evidence, she recalled that this was the only time she sur-
reptitiously escorted Ms. Lewinsky into the White House. Id. at 85.

703 Lewinsky 8/11/98 Int. at 1; Lewinsky 7/31/98 Int. at 1–2; 837–DC–00000011 (courier re-
ceipt); MSL–1240–DC–0140–41 (document recovered from Ms. Lewinsky’s home computer).

On November 17, 1997, the President responded to Paula Jones’s First Set of Requests for
Production of Documents and Things. One request sought documents sent to President Clinton
by any woman (other than Mrs. Clinton) with whom President Clinton had sexual relations.
V002–DC–00000056–92. President Clinton objected to this request as one designed ‘‘solely to
harass, embarrass, and humiliate the President and the Office he occupies.’’ V002–DC–
00000075. Nonetheless, the President answered that he did not have any documents responsive
to that request.

704 Lewinsky 8/6/98 GJ at 105.
705 Lewinsky 8/6/98 GJ at 105. Phone and pager records corroborate these contacts. 1205–DC–

00000016; V004–DC–00000143; 831–DC–00000011. (Note that Ms. Lewinsky’s pager records re-
flect Pacific Time; throughout this referral, time has been adjusted to Eastern Standard Time.)

706 MSL–1249–DC–0140 (spelling and punctuation corrected).
707 MSL–1249–DC–0139 (spelling and punctuation corrected).

enough time for oral sex.701 They kissed, and the President rushed
off for a State Dinner with President Zedillo.702

D. NOVEMBER 14–DECEMBER 4: INABILITY TO SEE THE PRESIDENT

After this brief November 13 meeting, Ms. Lewinsky did not see
the President again until the first week in December. Hoping to ar-
range a longer rendezvous, she sent the President several notes, as
well as a cassette on which she recorded a message.703

Along with her chagrin over not seeing the President, Ms.
Lewinsky was frustrated that her job search had apparently
stalled. A few days before Thanksgiving, she complained to Ms.
Currie that she had not heard from Mr. Jordan.704 Ms. Currie ar-
ranged for her to speak with him ‘‘before Thanksgiving,’’ while Ms.
Lewinsky was in Los Angeles. Mr. Jordan told her to call him the
following week to arrange another meeting.705

In draft letters to the President, which were recovered from her
Pentagon computer, Ms. Lewinsky reflected on the change in their
relationship: ‘‘[B]oth professionally and personally, * * * our per-
sonal relationship changing has caused me more pain. Do you real-
ize that?’’ 706 She asked for the President’s understanding: ‘‘I don’t
want you to think that I am not grateful for what you are doing
for me now—I’d probably be in a mental institute without it—but
I am consumed with this disappointment, frustration, and anger.’’
Ms. Lewinsky rued the brevity of her November 13 visit with the
President: ‘‘All you * * * ever have to do to pacify me is see me
and hold me,’’ she wrote. ‘‘Maybe that’s asking too much.’’ 707
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708 849–DC–00000128.
709 849–DC–00000121–37.
710 See infra at Section XI.F. See also Lewinsky 8/6/98 GJ at 121–26.
711 Clinton 8/17/98 GJ at 84–85. In his Jones deposition, the President acknowledged that he

may have heard of the witness list before he actually saw it. Clinton 1/17/98 Depo. at 70.
712 833–DC–00003207 (Travel Voucher DOD).
713 Lewinsky 8/6/98 GJ at 107; Lewinsky 7/31/98 Int. at 1.
714 V006–DC–00000521 (guest list); VOO6–DC–00001859 (photograph of Ms. Lewinsky and the

President at the reception).
715 Lewinsky 7/31/98 Int. at 1.
716 Lewinsky 7/31/98 Int. at 2; MSL–55–DC–0177. The wording of the letter resembles, in part,

a message on a cassette found during the consensual search of Ms. Lewinsky’s apartment: ‘‘Hi.
[Sniffling, crying.] I was so sad seeing you last night. I was so angry with you that once again
you had rejected me. . . . I wanted to feel the warmth of you and the smell of you and the touch

XI. DECEMBER 5–18, 1997: THE WITNESS LIST AND JOB SEARCH

On Friday, December 5, Paula Jones’s attorneys faxed a list of
their potential witnesses—including Ms. Lewinsky—to the Presi-
dent’s personal attorneys. The following day, President Clinton saw
Ms. Lewinsky in an unscheduled visit and then discussed the Jones
case with his attorneys and Deputy White House Counsel Bruce
Lindsey. A few days later, Ms. Lewinsky met with Mr. Jordan at
his office, and he arranged interviews for Ms. Lewinsky at three
companies. In the middle of the night on December 17, the Presi-
dent called and informed Ms. Lewinsky that she was on the wit-
ness list and that she might have to testify under oath in the Jones
case.

A. DECEMBER 5: THE WITNESS LIST

On Friday December 5, 1997, attorneys for Paula Jones identi-
fied Ms. Lewinsky as a potential witness in Ms. Jones’s sexual har-
assment case.708 At 5:40 p.m., they faxed their witness list to the
President’s attorney, Robert Bennett.709 Ms. Lewinsky, however,
would not learn of her potential involvement in the Jones case for
twelve more days, when the President informed her.710

President Clinton was asked in the grand jury when he learned
that Ms. Lewinsky’s name was on the witness list. The President
responded: ‘‘I believe that I found out late in the afternoon on the
sixth.’’ 711

B. DECEMBER 5: CHRISTMAS PARTY AT THE WHITE HOUSE

On Friday, December 5, Ms. Lewinsky returned from Depart-
ment of Defense travel in Europe.712 She asked Ms. Currie if the
President could see her the next day, but Ms. Currie said he was
busy meeting with his lawyers.713 In the late afternoon, she at-
tended a Christmas party at the White House with a Defense De-
partment colleague.714 Ms. Lewinsky exchanged a few words with
the President in the reception line.715

The Christmas reception encounter heightened Ms. Lewinsky’s
frustration. On the evening of December 5, she drafted an an-
guished letter to the President.716 ‘‘[Y]ou want me out of your life,’’
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of you. And it made me sad. And I—you confuse me so much. I mean I [sigh]. I thought I—
I thought I fell in love with this person that—that I really felt was such a good—such a good
person, such a good heart, someone who’s had a life with a lot of experiences.’’ See Document
Supplement B, Tab 36.

717 MSL–55–DC–0177 (punctuation corrected).
718 MSL–55–DC–0177 (punctuation corrected).
719 MSL–DC–55–0177 (punctuation corrected).
720 MSL–55–DC–0177 (punctuation corrected).
721 Lewinsky 8/6/98 GJ at 108–09; Lewinsky 8/6/98 GJ at 27–29 Exh. ML–7. The cigar holder,

the tie, the mug, and the book have been produced to the OIC. V002–PHOTOS–0011 (holder,
tie, and book); V002–PHOTOS–0005 (mug).

722 Lewinsky 8/6/98 GJ at 111–12.
723 Bryan Hall 5/21 98 Int. at 2; Bryan Hall 7/23/98 GJ at 10–11, 15–16; Niedzwiecki 7/30/

98 GJ at 12–13; Lewinsky 8/6/98 GJ at 109–11.
724 Lewinsky 8/6/98 GJ at 110–11; Niedzwiecki 7/30/98 GJ at 13–14.
725 Byran Hall 7/23/98 GJ at 12–13; Niedzwiecki 7/30/98 GJ at 13, 15. Officer Hall recognized

Ms. Lewinsky from a previous occasion, when she was greeted by, and delivered something to,
Ms. Currie. Byran Hall 7/23/98 GJ at 6–10.

726 Tyler 7/28/98 GJ at 40; Chinery 7/23/98 GJ at 8.
727 Lewinsky 8/6/98 GJ at 111–12. Ms. Mondale recalled visiting the President that morning.

Mondale 7/16/98 Int. at 1. See also 843–DC–00000004 (Epass records reflect that Ms. Mondale
entered the White House at 9:33 a.m.).

she wrote. ‘‘I guess the signs have been made clear for awhile—not
wanting to see me and rarely calling. I used to think it was you
putting up walls.’’ 717 She had purchased several gifts for him, and,
she wrote, ‘‘I wanted to give them to you in person, but that is ob-
viously not going to happen.’’ 718 Ms. Lewinsky reminded the Presi-
dent of his words during their October 10 telephone argument:

I will never forget what you said that night we fought
on the phone—if you had known what I was really like you
would never have gotten involved with me. I’m sure you’re
not the first person to have felt that way about me. I am
sorry that this has been such a bad experience.719

She concluded the letter: ‘‘I knew it would hurt to say goodbye
to you; I just never thought it would have to be on paper. Take
care.’’ 702

C. DECEMBER 6: THE NORTHWEST GATE INCIDENT

1. Initial Visit and Rejection
On the morning of Saturday, December 6, Ms. Lewinsky went to

the White House to deliver the letter and gifts to the President.
The gifts included a sterling silver antique cigar holder, a tie, a
mug, a ‘‘Hugs and Kisses’’ box, and an antique book about Theo-
dore Roosevelt.721 Ms. Lewinsky planned to leave the parcel with
Ms. Currie, who had told Ms. Lewinsky that the President would
be busy with his lawyers and unable to see her.722

Ms. Lewinsky arrived at the White House at approximately 10:00
a.m. She told the Secret Service uniformed officers at the North-
west Gate that she had gifts to drop off for the President, but that
Ms. Currie did not know she was coming.723 Ms. Lewinsky and the
officers made several calls in an attempt to locate Ms. Currie.724

The officers eventually invited Ms. Lewinsky inside the guard
booth.725 When Ms. Currie learned that Ms. Lewinsky was at the
Northwest Gate, she sent word that the President ‘‘already had a
guest in the [O]val,’’ so the officers should have Ms. Lewinsky wait
there for about 40 minutes.726

While Ms. Lewinsky was waiting, one officer mentioned that El-
eanor Mondale was in the White House.727 Ms. Lewinsky correctly
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728 Lewinsky 8/6/98 GJ at 111–12. See also Currie 7/22/98 GJ at 88–89. Ms. Lewinsky sus-
pected that Ms. Mondale was romantically involved with the President. Lewinsky 8/6/98 GJ at
111–12.

729 Lewinsky 8/6/98 GJ at 112–13. Ms. Currie testified that Ms. Lewinsky angrily told her:
‘‘ ‘You had lied to me, that the President is in the office, and he’s meeting with someone.’ And
I said, ‘Yeah, you’re right.’ She was not too happy about it, and words were exchanged.’’ Currie
1/27/98 GJ at 37.

730 Keith Williams 7/23/98 GJ at 24. See also Chinery 7/23/98 GJ at 10; Purdie 7/23/98 GJ at
13.

731 Keith Williams 7/23/98 GJ at 12. Some testimony indicates that the President directly told
Sergeant Williams about the Northwest Gate incident. Three officers testified that Sergeant Wil-
liams told them that the President had spoken to him and had indicated that he wanted the
officer responsible for the disclosure of information fired. Niedzwiecki 7/30/98 GJ at 29, 37;
Byran Hall 7/23/98 GJ at 25–26; Porter 8/13/98 GJ at 16–18. For example, Officer Niedzwiecki
testified that soon after the incident, Sergeant Williams came to the Northwest Gate and said,
‘‘[t]he President wants somebody’s job.’’ Niedzwiecki 7/30/98 GJ at 29. Sergeant Williams testi-
fied, however, that the President did not speak to him directly about the incident. Keith Wil-
liams 7/23/98 GJ at 31–32. According to Sergeant Williams, when he met alone with Ms. Currie,
he noticed that the door leading to the Oval Office was at first shut but then was cracked open.
Keith Williams 7/23/98 GJ at 22, 30. Sergeant Williams testified that he heard what he assumed
to be a male voice coming from within the Oval Office saying ‘‘[t]his person needs to be fired.’’
Keith Williams 7/30/98 GJ at 10–11. Sergeant Williams told the officers at the gate that he
spoke to the President only to get their attention. Keith Williams 7/30/98 GJ at 16–17. However,
Sergeant Williams also told the supervisor who replaced him that afternoon that the President
had spoken to him directly about the incident at the Northwest Gate. Deardoff 9/3/98 Depo. at
8–9.

732 Purdie 7/23/98 GJ at 13, 18–19. Captain Purdie testified that he thought that the remedy
of firing was ‘‘out of proportion to the incident . . . [e]specially without doing an investigation
or a fact-finding mission.’’ Purdie 7/23/98 GJ at 19.

733 Lewinsky 8/6/98 GJ at 113.
734 Lewinsky 8/6/98 GJ at 113–14.
735 Lewinsky 8/6/98 GJ at 114.
736 Lewinsky 8/6/98 GJ at 114.
737 827–DC–00000018. Secret Service logs reflect that the President was in the area of the

Oval Office throughout this period. V006–DC–00002158.

surmised that the President was meeting with Ms. Mondale, rather
than his lawyers, and she was ‘‘livid.’’ 728 She stormed away, called
and berated Ms. Currie from a pay phone, and then returned to her
Watergate apartment.729

Hands shaking and almost crying, Ms. Currie informed several
Secret Service officers that the President was ‘‘irate’’ that someone
had disclosed to Ms. Lewinsky whom he was meeting with.730 Ms.
Currie told Sergeant Keith Williams, a supervisory uniformed Se-
cret Service Officer, that if he ‘‘didn’t find out what was going on,
someone could be fired.’’ 731 She also told Captain Jeffrey Purdie,
the Secret Service watch commander for the uniformed division at
the time, that the President was ‘‘so upset he wants somebody fired
over this.’’ 732

2. Ms. Lewinsky Returns to the White House
From her apartment, Ms. Lewinsky reached the President on the

phone.733 According to Ms. Lewinsky, the President was angry that
she had ‘‘made a stink’’ and said that ‘‘it was none of my business
* * * what he was doing.’’ 734

Then, to Ms. Lewinsky’s surprise, the President invited her to
visit him.735 She testified that ‘‘none of the other times that we had
really fought on the phone did it end up resulting in a visit that
day.’’ 736 WAVES records reflect that Ms. Lewinsky was cleared to
enter the White House at 12:52 p.m. and exited at 1:36 p.m.737
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738 Lewinsky 8/6/98 GJ at 115–16. Specifically, Ms. Lewinsky told the President ‘‘that I was
supposed to get in touch with Mr. Jordan the previous week and that things didn’t work out
and that nothing had really happened yet.’’ Id.

739 Lewinsky 8/6/98 GJ at 116. The President also told Ms. Lewinsky that he had already got-
ten a Christmas present for her and that he would give that to her during another visit.
Lewinsky 8/1/98 Int. at 2.

740 Lewinsky 8/6/98 GJ at 115.
741 1037–DC–00000011 (spelling corrected).
742 Keith Williams 7/23/98 GJ at 25. Ms. Currie confirmed that she told an officer, ‘‘Okay.

Fine. This never happened.’’ However, she testified that she said this so that no officer would
get in trouble. Currie 7/22/98 GJ at 91–92.

When Ms. Currie left work that day, she stopped by a Secret Service post and told an officer
that ‘‘she spoke to the President * * * and * * * they decided that the incident never happened,
they weren’t going to pursue * * * discipline actions against them, that they just wanted it to
go away.’’ Chinery 7/23/98 GJ at 22–23. Later that week, Ms. Currie told that officer to inform
one of his supervisors ‘‘that everything was okay and just to keep quiet about it.’’ Keith Williams
7/23/98 GJ at 27–28.

743 Purdie 7/23/98 GJ at 32; Purdie 7/17/98 GJ at 3.
744 Purdie 7/17/98 GJ at 6; Bryan Hall 7/23/98 GJ at 31–32; Chinery 7/23/98 GJ at 21.
745 Porter 8/13/98 GJ at 12.
746 Niedzwiecki 7/30/98 GJ at 30–31.
747 Niedzwiecki 7/30/98 GJ at 31, 44. See also Niedzwiecki 8/5/98 GJ at 4–6 (text of

Niedzwiecki notes).
748 Purdie 7/23/98 GJ at 35.
749 Purdie 7/23/98 GJ at 34–36. While Deputy Chief O’Malley testified that Captain Purdie no-

tified him of the incident, Deputy Chief O’Malley did not recall Captain Purdie discussing with
Continued

During their meeting, Ms. Lewinsky told the President that Mr.
Jordan had done nothing to help her find a job.738 The President
responded, ‘‘Oh, I’ll talk to him. I’ll get on it.’’ 739

Ms. Lewinsky testified that, overall, she had a ‘‘really nice’’ and
‘‘affectionate’’ visit with the President.740 In an email to a friend a
few days later, she wrote that, although ‘‘things have been crazy
with the creep * * * I did have a wonderful visit with him on Sat-
urday. When he doesn’t put his walls up, it is always heavenly.’’ 741

3. ‘‘Whatever Just Happened Didn’t Happen’’
Later that day (December 6), the uniformed Secret Service offi-

cers at the Northwest Gate were told that no one would be fired—
so long as they remained quiet. According to Sergeant Williams,
Ms. Currie said that, if the officers did not ‘‘tell a lot of people what
had happened, then nothing would happen.’’ 742

The President told Captain Jeffrey Purdie, the Secret Service
watch commander for the uniformed division at the time, ‘‘I hope
you use your discretion.’’ 743 Captain Purdie interpreted the Presi-
dent’s remark to mean that Captain Purdie ‘‘wasn’t going to say
anything,’’ and he in turn told all of the officers involved not to dis-
cuss the incident.744 One officer recalled that Captain Purdie told
him and other officers, ‘‘Whatever just happened didn’t happen.’’ 745

Captain Purdie told another officer, ‘‘I was just in the Oval Office
with the President and he wants somebody’s ass out here.* * * As
far as you’re concerned, * * * [t]his never happened.’’ 746 In re-
sponse, that officer, who considered the Northwest Gate incident a
‘‘major event,’’ ‘‘just shook [his] head’’ and ‘‘started making a set of
[his] own notes’’ in order to document the incident.747

Captain Purdie recommended to his supervisor, Deputy Chief
Charles O’Malley, that ‘‘no paperwork be generated’’ regarding the
Northwest Gate incident because ‘‘Ms. Currie was satisfied with
the way things were handled.’’ 748 According to Captain Purdie,
Deputy Chief O’Malley agreed, and no record of the incident was
made.749 Deputy Chief O’Malley testified that the meeting between
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him, at any time, a decision not to generate an incident report or a memorandum. Charles
O’Malley 9/8/98 Depo. at 44, 47–48.

750 O’Malley 9/8/98 Depo. at 22, 40–41.
751 Clinton 8/17/98 GJ at 84–85, 87. Ms. Mondale stated that she met with the President alone

in the Oval Office study that day. Mondale 7/16/98 Int. at 1.
752 Clinton 8/17/98 GJ at 86.
753 Clinton 8/17/98 GJ at 88–89.
754 Clinton 8/17/98 GJ at 89–90.
755 Clinton 8/17/98 GJ at 91–92.
756 Lewinsky 8/6/98 GJ at 151–52; Lewinsky 2/1/98 Statement at 6. On December 23, Paula

Jones’s attorneys issued a subpoena to the Secret Service.
757 Lindsey 3/12/98 GJ at 64–66; Lindsey 2/19/98 GJ at 9–10. WAVES records reflect that Rob-

ert Bennett entered the White House at 4:39 p.m. on Saturday, December 6. 1407–DC–
00000005.

758 Lindsey 3/12/98 GJ at 65.
759 964–DC–00000862 (Presidential mail notes).
760 Lindsey 3/12/98 GJ at 63–64. Mr. Lindsey refused to answer questions about his December

6 meeting with the President, claiming attorney-client privilege and Executive (presidential
communications) Privilege. Id. at 66. The U.S. District Court for the District of Columbia re-
jected Mr. Lindsey’s claim of privilege, In re Grand Jury Proceedings, 5 F. Supp.2d 21 (D.D.C.
1998), and the Court of Appeals denied Mr. Lindsey’s appeal, In re Lindsey, 148 F.3d 1100 (D.C.
Cir. 1998). A petition for Supreme Court review is pending.

the President and Captain Purdie was the only occasion he could
recall in fourteen years at the White House where a President di-
rectly addressed a job performance issue with a uniformed division
supervisor.750

The President was questioned in the grand jury about the inci-
dent at the Northwest Gate. He testified that he knew that Ms.
Lewinsky had become upset upon learning that Ms. Mondale was
in the White House ‘‘to see us that day.’’ 751 He testified: ‘‘As I re-
member, I had some other work to do that morning. * * *’’ 752 The
President said that the disclosure of information that day was ‘‘in-
appropriate’’ and ‘‘a mistake,’’ but he could not recall whether he
wanted a Secret Service officer fired or gave any such orders.753 He
thought that the officers ‘‘were * * * told not to let it happen
again, and I think that’s the way it should have been handled.’’ 754

When asked if he told Captain Purdie that he hoped that he could
count on his discretion, the President stated, ‘‘I don’t remember
anything I said to him in that regard.’’ 755

According to Ms. Lewinsky, the President later indicated to her
that he had concerns about the discretion of the Secret Service uni-
formed officers. On December 28 she asked how Paula Jones’s at-
torneys could have known enough to place her on the witness list.
The President replied that the source might be Linda Tripp or ‘‘the
uniformed officers.’’ 756

D. THE PRESIDENT CONFERS WITH HIS LAWYERS

Deputy Counsel Bruce Lindsey testified that he met with the
President and the President’s personal attorney, Robert Bennett, at
around 5:00 p.m. on December 6 to discuss the Jones case.757 Ac-
cording to Mr. Lindsey, it was ‘‘likely’’ that he learned about Ms.
Lewinsky’s appearance on the witness list in that meeting.758

Earlier in the day, at around 12:00 p.m. (after Ms. Lewinsky
stormed away from the Northwest Gate but before she returned
and saw the President), Mr. Lindsey had received a page: ‘‘Call
Betty ASAP.’’ 759 Mr. Lindsey testified that he did not recall the
page, nor did he know, at the time, that Ms. Lewinsky had visited
the White House. 760
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761 WAVES records reflect that Mr. Jordan entered the White House at 5:21 p.m. on Sunday,
December 7. 1178–DC–00000026.

762 Jordan 5/5/98 GJ at 83. He later testified that the conversation was ‘‘[a]bsolutely not’’ about
Ms. Lewinsky. Jordan 5/5/98 GJ at 116.

763 V004–DC–00000171 (Akin, Gump visitor records) (recording visit of ‘‘Malensky’’). Ms.
Lewinsky recalled arranging the meeting on December 8 or 9. Lewinsky 8/1/98 Int. at 3. See
also 833–DC–00017886 (reflecting Ms. Lewinsky’s call to Mr. Jordan on December 8).

On December 8, Ms. Lewinsky sent Mr. Jordan a hat, a box of chocolates, and a note gently
reminding him of his promise to help her find a job. Lewinsky 7/31/98 Int. at 15. She also sent
the President a note and some peach candies. Lewinsky 8/1/98 Int. at 2; Lewinsky 8/1/98 Int.
at 2; 837–DC–00000017; 837–DC–00000020 (courier receipts).

764 Jordan 3/3/98 GJ at 41–42.
765 V004–DC–00000148 (Akin, Gump phone records). See also Jordan 3/3/98 GJ at 54, 62–63,

70.
Mr. Halperin testified that Mr. Jordan had told him that Ms. Lewinsky ‘‘was a bright young

woman who was energetic and enthusiastic and * * * encouraged me to meet with her.’’
Halperin 4/23/98 GJ at 13. Similarly, Ms. Fairbairn stated that Mr. Jordan had told her that
he ‘‘would like to send [her] a resume of a talented young lady and see if she matches up with
any company openings.’’ Fairbairn 1/29/98 Int. at 1. Mr. Georgescu, however, stated that Mr.
Jordan ‘‘did not engage in a ‘sales pitch’ about [Ms.] Lewinsky.’’ Georgescu 3/25/98 Int. at 2.

766 Lewinsky 8/6/98 GJ at 121. Ms. Lewinsky left the meeting with Mr. Jordan on December
8 with the impression that Mr. Jordan was going to get her a job. Lewinsky 8/1/98 Int. at 4.

767 Lewinsky 8/6/98 GJ at 119.
768 Lewinsky 8/6/98 GJ at 120.
769 Lewinsky 8/6/98 GJ at 120.

E. SECOND JORDAN MEETING

The next day (Sunday, December 7), Mr. Jordan visited the
White House and met with the President.761 Mr. Jordan testified
that he was ‘‘fairly certain’’ that he did not discuss the Jones suit
or Ms. Lewinsky.762

On Thursday, December 11, Ms. Lewinsky had her second meet-
ing with Mr. Jordan.763 Ms. Lewinsky testified that they discussed
her job search, and Mr. Jordan told her to send letters to three
business contacts that he provided her. Mr. Jordan noted that Ms.
Lewinsky was anxious to get a job as quickly as possible, and he
took action.764 In the course of the day, Mr. Jordan placed calls on
her behalf to Peter Georgescu, Chairman and Chief Executive Offi-
cer at Young & Rubicam; Richard Halperin, Executive Vice Presi-
dent and Special Counsel to the Chairman of MacAndrews &
Forbes Holdings, Inc. (majority stockholder of Revlon); and Ursula
Fairbairn, Executive Vice-President, Human Resources and Qual-
ity, of American Express.765 Mr. Jordan told Ms. Lewinsky to keep
him informed of the progress of her job search.766

At one point in the conversation, according to Ms. Lewinsky, Mr.
Jordan said, ‘‘[Y]ou’re a friend of the President.’’ 767 This prompted
Ms. Lewinsky to reveal that she ‘‘didn’t really look at him as the
President’’; rather, she ‘‘reacted to him more as a man and got
angry at him like a man and just a regular person.’’ 768 When Mr.
Jordan asked why Ms. Lewinsky got angry at the President, she
replied that she became upset ‘‘when he doesn’t call me enough or
see me enough.’’ 769 Ms. Lewinsky testified that Mr. Jordan advised
her to take her frustrations out on him rather than the Presi-
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770 Lewinsky 8/6/98 GJ at 120. In her handwritten proffer, Ms. Lewinsky gave a very similar
account of her second meeting with Mr. Jordan: ‘‘Ms. L. met again with Mr. Jordan in the begin-
ning of December ’97, at which time he provided Ms. L. with a list of three people to contact
and suggested language to use in her letters to them. At some point, Mr. Jordan remarked
something about Ms. L. being a friend of the Pres. of the United States. Ms. L. responded that
she never really saw him as ‘‘the President’’; she spoke to him like a normal man and even got
angry with him like a normal man. Mr. Jordan asked what Ms. L. got angry about. Ms. L. re-
plied that the Pres. doesn’t see or call her enough. Mr. Jordan said Ms. L. should take her frus-
trations out on him—not the President.’’ Lewinsky 2/1/98 Statement at 3–4.

771 Lewinsky 8/6/98 GJ at 120.
772 Jordan 3/3/98 GJ at 154.
773 Jordan 3/3/98 GJ at 64–65.
774 Jordan 3/3/98 GJ at 65.
775 Jordan 3/3/98 GJ at 65.
776 1414–DC–00001534—46 (Plaintiff’s Second Request for Production of Documents and

Things).
777 Lewinsky 8/6/98 GJ at 121–26.
778 Lewinsky 8/6/98 GJ at 126. Ms. Lewinsky testified that the call came as a surprise because

Mrs. Clinton was in town. Id. at 122. See also 968–DC–00003479 (Mrs. Clinton’s schedule re-
flects that she was in Washington, D.C. on December 17).

779 Lewinsky 8/6/98 GJ at 122–23.
780 Lewinsky 8/6/98 GJ at 123.
781 Lewinsky 2/1/98 Statement at 4.

dent.770 According to Ms. Lewinsky, Mr. Jordan summed up the sit-
uation: ‘‘You’re in love, that’s what your problem is.’’ 771

Mr. Jordan recalled a similar conversation, in which Ms.
Lewinsky complained that the President did not see her enough, al-
though he thought it took place during a meeting eight days later.
He testified that he felt the need to remind Ms. Lewinsky that the
President is the ‘‘leader of the free world’’ and has competing obli-
gations.772

Mr. Jordan is ‘‘certain’’ that he had a conversation with the
President about Ms. Lewinsky at some point after this December
11 meeting. 773 He told the President that he would be trying to get
Ms. Lewinsky a job in New York.774 Mr. Jordan testified that the
President ‘‘was aware that people were trying to get jobs for her,
that Podesta was trying to help her, that Bill Richardson was try-
ing to help her, but that she really wanted to work in the private
sector.’’ 775

F. EARLY MORNING PHONE CALL

On December 15, 1997, Paula Jones’s lawyers served President
Clinton with her second set of document requests by overnight
mail. These requests asked the President to ‘‘produce documents
that related to communications between the President and Monica
Lewisky’’ [sic].776 This was the first Paula Jones discovery request
to refer to Monica Lewinsky by name.

Ms. Lewinsky testified that in the early-morning hours of Decem-
ber 17, at roughly 2:00 or 2:30 a.m., she received a call from the
President.777 The call lasted about half an hour.778

The President gave Ms. Lewinsky two items of news: Ms. Cur-
rie’s brother had died in a car accident, and Ms. Lewinsky’s name
had appeared on the witness list in the Jones case.779 According to
Ms. Lewinsky, the President said ‘‘it broke his heart’’ to see her
name on the witness list.780 The President told her that she would
not necessarily be subpoenaed; if she were, he ‘‘suggested she could
sign an affidavit to try to satisfy [Ms. Jones’s] inquiry and not be
deposed.’’ 781
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782 Lewinsky 8/6/98 GJ at 123.
783 Lewinsky 2/1/98 Statement at 4.
784 Lewinsky 8/6/98 GJ at 123–24. Ms. Lewinsky testified that, ‘‘on [s]everal occasions,’’ they

had resolved to use this cover story to conceal their relationship. Id.
785 Lewinsky 8/6/98 GJ at 232.
786 Lewinsky 8/6/98 GJ at 126.
787 Lewinsky 8/6/98 GJ at 126.
788 Clinton 8/17/98 GJ at 116.
789 Clinton 8/17/98 GJ at 119. The President himself gave this explanation of Ms. Lewinsky’s

visits to the Oval Office at his Jones deposition. Clinton 1/17/98 Depo. at 50–51.
790 Clinton 8/17/98 GJ at 119–20.
791 Clinton 8/17/98 GJ at 119–20.
792 Clinton 8/17/98 GJ at 120.
793 Halperin 1/26/98 Int. at 2.
794 Berk 3/31/98 Int. at 1–2. In her proffer, Ms. Lewinsky stated that, during the week follow-

ing her December 11 meeting with Mr. Jordan, she ‘‘had two interviews in NY in response to
her letters.’’ Lewinsky 2/1/98 Statement at 4.

795 Schick 1/29/98 Int. at 2.

The President told Ms. Lewinsky to contact Ms. Currie in the
event she were subpoenaed.782 He also reviewed one of their estab-
lished cover stories. He told Ms. Lewinsky that she ‘‘should say she
visited the [White House] to see Ms. Currie and, on occasion when
working at the [White House], she brought him letters when no one
else was around.’’ 783 The President’s advice ‘‘was * * * instantly fa-
miliar to [Ms. Lewinsky].’’ 784 She testified that the President’s use
of this ‘‘misleading’’ story amounted to a continuation of their pre-
existing pattern.785

Later in the conversation, according to Ms. Lewinsky, the Presi-
dent said he would try to get Ms. Currie to come in over the week-
end so that Ms. Lewinsky could visit and he could give her several
Christmas presents.786 Ms. Lewinsky replied that, since Ms. Cur-
rie’s brother had just died, perhaps they should ‘‘let Betty be.’’ 787

In his grand jury appearance, the President was questioned
about the December 17 phone call. He testified that, although he
could not rule it out, he did not remember such a call.788 The Presi-
dent was also asked whether in this conversation, or a conversation
before Ms. Lewinsky’s name came up in the Jones case, he in-
structed her to say that she was coming to bring letters. The Presi-
dent answered: ‘‘I might well have said that.’’ 789

But when asked whether he ever said anything along these lines
after Ms. Lewinsky had been identified on the witness list, the
President answered: ‘‘I don’t recall whether I might have done
something like that.’’ 790 He speculated that he might have sug-
gested this explanation in the context of a call from a reporter.791

Nonetheless, he testified, in the context of the Jones case, ‘‘I never
asked her to lie.’’ 792

G. JOB INTERVIEWS

On December 18, Ms. Lewinsky had two job interviews in New
York City. At MacAndrews & Forbes, she met with Executive Vice
President and Special Counsel to the Chairman Richard Halperin,
who viewed the interview as ‘‘an accommodation for Vernon Jor-
dan.’’ 793 At Burson-Marstellar, she interviewed with Celia Berk,
Managing Director of Human Resources.794 A few days later, on
December 23, Ms. Lewinsky interviewed in Washington, D.C., with
Thomas Schick, Executive Vice President, Corporate Affairs and
Communications, of American Express.795
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796 Lewinsky 8/6/98 GJ at 128; Harte 4/17/98 Int. at 1.
797 902–DC–000000135—138 (Lewinsky subpoena).
798 902–DC–000000137.
799 Lewinsky 8/6/98 GJ at 128-29; Lewinsky 7/27/98 Int. at 6; 8/1/98 Int. at 6–7. In the late-

night December 17 call, the President told Ms. Lewinsky that, if she were subpoenaed, she
should call Ms. Currie. Ms. Lewinsky did not do so on December 19 because Ms. Currie’s brother
had recently died and Ms. Lewinsky did not want to bother her. Lewinsky 8/6/98 GJ at 126.

800 Jordan 3/3/98 GJ at 92-93. Mr. Jordan said that he did not contemplate representing Ms.
Lewinsky himself because ‘‘I represent companies. I don’t represent individuals.’’ Jordan 3/3/98
GJ at 101.

801 V004–DC–00000172 (Akin, Gump visitor logs).
802 V004–DC–00000151 (Akin, Gump telephone records, indicating the call ended at 5:05 p.m.);

1178–DC–00000014 (Presidential call logs, reflecting the call ended at 5:08 p.m.). Presidential

XII. DECEMBER 19, 1997–JANUARY 4, 1998: THE SUBPOENA

Ms. Lewinsky was served with a subpoena in the Jones case on
Friday, December 19. She immediately called Mr. Jordan, and he
invited her to his office. Mr. Jordan spoke with the President that
afternoon and again that evening. He told the President that he
had met with Ms. Lewinsky, that she had been subpoenaed, and
that he planned to obtain an attorney for her. On Sunday, Decem-
ber 28, the President met with Ms. Lewinsky, who expressed con-
cern about the subpoena’s demand for the gifts he had given her.
Later that day, Ms. Currie drove to Ms. Lewinsky’s apartment and
collected a box containing some of the subpoenaed gifts. Ms. Currie
took the box home and hid it under her bed.

A. DECEMBER 19: MS. LEWINSKY IS SUBPOENAED

On Friday, December 19, 1997, sometime between 3:00 p.m. and
4:00 p.m., Ms. Lewinsky was served with a subpoena at her Penta-
gon office.796 The subpoena commanded her to appear for a deposi-
tion in Washington, D.C., at 9:30 a.m. on January 23, 1998.797 The
subpoena also required the production of certain documents and
gifts. Among the items that Ms. Lewinsky was required to produce
were ‘‘each and every gift including, but not limited to, any and all
dresses, accessories, and jewelry, and/or hat pins given to you by,
or on behalf of, Defendant Clinton,’’ as well as ‘‘[e]very document
constituting or containing communications between you and De-
fendant Clinton, including letters, cards, notes, memoranda, and all
telephone records.’’ 798

Ms. Lewinsky testified that, after being served with the sub-
poena, she ‘‘burst into tears,’’ and then telephoned Mr. Jordan from
a pay phone at the Pentagon.799 Mr. Jordan confirmed Ms.
Lewinsky’s account; he said he tried to reassure Ms. Lewinsky:
‘‘[C]ome and talk to me and I will see what I can do about finding
you counsel.’’ 800

According to records maintained by Mr. Jordan’s law firm, Ms.
Lewinsky arrived at his office at 4:47 p.m.801 White House phone
records show that, at 4:57 p.m., the President telephoned Mr. Jor-
dan; the two men spoke from 5:01 p.m. to 5:05 p.m.802 At 5:06 p.m.,
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call logs are recorded by hand, and thus are likely to be less accurate. The President may have
been returning a call that Mr. Jordan had placed at 3:51 p.m.

803 Lewinsky 8/6/98 GJ at 131; V004–DC–00000151 (Akin, Gump telephone records). Mr. Jor-
dan asked whether he could bring a potential client to Mr. Carter’s office on Monday morning.
Jordan 5/5/98 GJ at 135–136; Carter 6/18/98 GJ at 7–8.

804 Lewinsky 8/6/98 GJ at 131.
805 Jordan 5/5/98 GJ at 140, 152–53.
806 Jordan 5/5/98 GJ at 145.
807 Jordan 5/5/98 GJ at 145.
808 Jordan 5/5/98 GJ at 147.
809 Jordan 5/5/98 GJ at 147.
810 Jordan 3/3/98 GJ at 102.
811 Jordan 3/3/98 GJ at 103.
812 Lewinsky 8/6/98 GJ at 131–32.
813 Lewinsky 8/6/98 GJ at 132.
814 Lewinsky 8/6/98 GJ at 132. In her handwritten proffer, Ms. Lewinsky described her meet-

ing with Mr. Jordan that afternoon: ‘‘Ms. L expressed anxiety with respect to her subpoena re-
questing production of any gifts from the Pres., specifically citing hat pins which the Pres. had
in fact given her. Mr. Jordan allayed her concerns by telling her it was standard language.’’
Lewinsky 2/1/98 Statement at 5.

815 Lewinsky 8/6/98 GJ at 133.
816 Jordan 3/3/98 GJ at 150. Ms. Lewinsky confirmed that she had such a conversation with

Mr. Jordan, although she believed it took place after a breakfast meeting on December 31.
Lewinsky 8/6/98 GJ at 188; Lewinsky 2/1/98 Statement at 8.

817 Jordan 3/3/98 GJ at 123.

Mr. Jordan placed a two-minute call to a Washington, D.C., attor-
ney named Francis Carter.803

Ms. Lewinsky and Mr. Jordan gave somewhat different accounts
of their meeting that day. According to Ms. Lewinsky, shortly after
her arrival, Mr. Jordan received a phone call, and she stepped out
of his office. A few minutes later, Ms. Lewinsky was invited back
in, and Mr. Jordan called Mr. Carter.804

Mr. Jordan testified that he spoke to the President before Ms.
Lewinsky ever entered his office.805 He told the President: ‘‘Monica
Lewinsky called me up. She’s upset. She’s gotten a subpoena. She
is coming to see me about this subpoena. I’m confident that she
needs a lawyer, and I will try to get her a lawyer.’’ 806 Mr. Jordan
told the President that the lawyer he had in mind was Francis
Carter.807 According to Mr. Jordan, the President asked him: ‘‘You
think he’s a good lawyer?’’ Mr. Jordan responded that he was.808

Mr. Jordan testified that informing the President of Ms. Lewinsky’s
subpoena ‘‘was the purpose of [his] call.’’ 809

According to Mr. Jordan, when Ms. Lewinsky entered his office,
‘‘[H]er emotional state was obviously one of dishevelment and she
was quite upset. She was crying. She was—she was highly emo-
tional, to say the least.’’ 810 She showed him the subpoena as soon
as she entered.811

Ms. Lewinsky also testified that she discussed the subpoena with
Mr. Jordan.812 She told him that she found the specific reference
to a hat pin alarming—how could the Jones’s attorneys have
known about it? 813 Mr. Jordan told her it was ‘‘a standard sub-
poena.’’ 814 When he indicated to Ms. Lewinsky that he would be
seeing the President that night, Ms. Lewinsky told him ‘‘to please
make sure that he told the President’’ about her subpoena.815

At some point, according to Mr. Jordan, Ms. Lewinsky asked him
about the future of the Clintons’ marriage.816 Because Ms.
Lewinsky seemed ‘‘mesmerized’’ by President Clinton,817 he ‘‘asked
her directly had there been any sexual relationship between [her]
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818 Jordan 3/3/98 GJ at 122. He also said: ‘‘I did not get graphic, I did not get specific, I didn’t
ask her if they kissed, I didn’t ask if they caressed, all of which, as I understand it, is a part
of the act of sex.’’ Id. at 130.

819 Jordan 3/3/98 GJ at 126.
820 Jordan 3/3/98 GJ at 122–24. See also Lewinsky 8/6/98 GJ at 133–35.
821 Lewinsky 8/6/98 GJ at 134.
822 Lewinsky 8/6/98 GJ at 134.
823 Lewinsky 8/6/98 GJ at 135. According to Ms. Lewinsky, Mr. Jordan responded, ‘‘I don’t hug

men.’’ Id.
824 Jordan 3/3/98 GJ at 167–8.
825 Jordan 3/3/98 GJ at 169. According to Mr. Jordan, the President listened with ‘‘some

amazement’’ when Mr. Jordan recounted the conversation. Id. at 170.
826 Jordan 3/3/98 GJ at 173–74.
827 Jordan 3/3/98 GJ at 170.
828 Jordan 3/3/98 GJ at 171.
829 Jordan 3/3/98 GJ at 172. In the days that followed, Mr. Jordan informed the President that

he had succeeded in engaging Francis Carter to represent Ms. Lewinsky. Jordan 3/5/98 GJ at
27.

and the President.’’ 818 Mr. Jordan explained, ‘‘You didn’t have to
be Einstein to know that that was a question that had to be asked
by me at that particular time, because heretofore this discussion
was about a job. The subpoena changed the circumstances.’’ 819 Ms.
Lewinsky said she had not had a sexual relationship with the
President.820

Ms. Lewinsky testified, however, that at this time she assumed
that Mr. Jordan knew ‘‘with a wink and a nod that [she] was hav-
ing a relationship with the President.’’ 821 She therefore interpreted
Mr. Jordan’s questions as ‘‘What are you going to say?’’ rather than
‘‘What are the [actual] answers * * *?’’ 822 When the meeting
ended, she ‘‘asked [Mr. Jordan] if he would give the President a
hug.’’ 823

That evening, Mr. Jordan visited the President at the White
House. According to Mr. Jordan, the two met alone in the Resi-
dence and talked for about ten minutes.824 He testified:

I told him that Monica Lewinsky had been subpoenaed,
came to me with a subpoena. I told him that I was con-
cerned by her fascination, her being taken with him. I told
him how emotional she was about having gotten the sub-
poena. I told him what she said to me about whether or
not he was going to leave the First Lady at the end of the
term.825

Mr. Jordan asked the President ‘‘[t]he one question that I wanted
answered.’’ 826 That question was, ‘‘Mr. President, have you had
sexual relations with Monica Lewinsky?’’ The President told Mr.
Jordan, ‘‘No, never.’’ 827

Mr. Jordan told the President: ‘‘I’m trying to help her get a job
and I’m going to continue to do that. I’m going to get her counsel
and I’m going to try to be helpful to her as much as I possibly can,
both with the lawyer, and I’ve already done what I could about the
job, and I think you ought to know that.’’ 828 Mr. Jordan testified:
‘‘He thanked me for telling him. Thanked me for my efforts to get
her a job and thanked me for getting her a lawyer.’’ 829

In his grand jury testimony, the President recalled that he met
with Mr. Jordan on December 19; however, he testified that his
memory of that meeting was somewhat vague:

I do not remember exactly what the nature of the con-
versation was. I do remember that I told him that there
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830 Clinton 8/17/98 GJ at 64.
831 Clinton 8/17/98 GJ at 65–66.
832 Jordan 3/3/98 GJ at 164–66, 183–84.
833 Lewinsky 8/6/98 GJ at 138.
834 Lewinsky 8/6/98 GJ at 138.
835 Lewinsky 8/6/98 GJ at 138–39.
836 Lewinsky 8/6/98 GJ at 139.
837 Lewinsky 8/6/98 GJ at 139. Mr. Jordan asked what ‘‘phone sex’’ was. Lewinsky 8/6/98 GJ

at 139. Ms. Lewinsky stated that she may have explained it this way: ‘‘He’s taking care of busi-
ness on one end and I’m taking care of business on another.’’ Lewinsky 8/6/98 GJ at 143.

838 Lewinsky 8/6/98 GJ at 139–140. In her proffer, Ms. Lewinsky wrote that she ‘‘showed Mr.
Jordan the items she was producing in response to the subpoena. Ms. L believes she made it
clear that this was not everything she had that could respond to the subpoena, but she thought
it was enough to satisfy.’’ Lewinsky 2/1/98 Statement at 6.

839 Jordan 3/3/98 GJ at 153.
840 The diaries of both Mr. Carter and Mr. Jordan reflect an 11:00 a.m. appointment on De-

cember 22, 1997. 902–DC–-00000231 (Mr. Carter’s diary) and 1034–DC–00000103 (Mr. Jordan’s
diary).

841 Carter 6/18/98 GJ at 12, 14. According to Mr. Carter, although Mr. Jordan had previously
referred clients to him, Mr. Jordan had never personally driven them to his office. Id. at 160–
61.

was no sexual relationship between me and Monica
Lewinsky, which was true. And that—then all I remember
for the rest is that he said he had referred her to a lawyer,
and I believe it was Mr. Carter.830

Asked whether he recalled that Mr. Jordan told him that Ms.
Lewinsky appeared fixated on him and hoped that he would leave
Mrs. Clinton, the President testified: ‘‘I recall him saying he
thought that she was upset with—somewhat fixated on me, that
she acknowledged that she was not having a sexual relationship
with me, and that she did not want to be [brought] into that Jones
lawsuit.’’ 831

B. DECEMBER 22: MEETING WITH VERNON JORDAN

Mr. Jordan arranged for Ms. Lewinsky to meet with attorney
Francis Carter at 11:00 a.m. on Monday, December 22.832 On that
morning, according to Ms. Lewinsky, she called Mr. Jordan and
asked to meet before they went to Mr. Carter’s office.833 She testi-
fied: ‘‘I was a little concerned. I thought maybe [Mr. Jordan] didn’t
really understand * * * what it was that was happening here with
me being subpoenaed and what this really meant.’’ 834 She also
wanted to find out whether he had in fact told the President of her
subpoena. Mr. Jordan said that he had.835 Ms. Lewinsky also told
Mr. Jordan that she was worried that someone might have been
eavesdropping on her telephone conversations with the Presi-
dent.836 When Mr. Jordan asked why she thought that would be of
concern, Ms. Lewinsky said, ‘‘Well, we’ve had phone sex.’’ 837

Ms. Lewinsky testified that she brought some of her gifts from
the President, showed them to Mr. Jordan, and implied that these
items were not all of the gifts that the President had given her.838

Mr. Jordan, in contrast, testified that Ms. Lewinsky never showed
him any gifts from the President.839

C. DECEMBER 22: FIRST MEETING WITH FRANCIS CARTER

Mr. Jordan drove Ms. Lewinsky to Mr. Carter’s office.840 There,
he introduced Ms. Lewinsky to Mr. Carter, explaining that she
needed not only a lawyer but a ‘‘counselor.’’ 841 Mr. Carter testified
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842 Carter 6/18/98 GJ at 158–60, 15, 75.
843 According to Mr. Carter’s bill, he met with Ms. Lewinsky for 1.1 hours. 902–DC–00000037.
844 Lewinsky 8/6/98 GJ at 146; Carter 6/18/98 GJ at 25.
845 Lewinsky 8/6/98 GJ at 146–47; Carter 6/18/98 GJ at 25.
846 Lewinsky 8/6/98 GJ at 146. Somewhat at odds with Ms. Lewinsky, Mr. Carter testified, ‘‘I

thought I needed to develop an affidavit recounting what she said to me.’’ Carter 6/18/98 GJ
at 65.

847 Lewinsky 8/6/98 GJ at 147.
848 Lewinsky 8/6/98 GJ at 147.
849 Carter 6/18/98 GJ at 29–30; 902–DC–00000038.
850 Carter 6/18/98 GJ at 39.
851 Carter 6/18/98 GJ at 42–43.
852 V002–DC–000000052—54 (President Clinton’s Supplemental Responses to Plaintiff’s Sec-

ond Set of Interrogatories); 1414–DC–00000512—17 (same).
853 Lewinsky 8/6/98 GJ at 149.
854 Lewinsky 8/6/98 GJ at 149.
855 V0006–DC–00000009 (WAVES records).

that, after the initial referral, he expected to have no further con-
tact with Mr. Jordan about Ms. Lewinsky or her case.842

Mr. Carter and Ms. Lewinsky then met for approximately an
hour.843 She explained that she did not want to be drawn into the
Jones case and would strongly prefer not to be deposed.844 He said
that he would try to persuade Paula Jones’s attorneys not to de-
pose her.845 Ms. Lewinsky testified that she suggested filing an af-
fidavit to avert a deposition.846

According to Ms. Lewinsky, she asked Mr. Carter to get in touch
with the President’s personal attorney, Robert Bennett, just ‘‘to let
him know that I had been subpoenaed in this case.’’ 847 She wanted
to make clear that she was ‘‘align[ing] [her]self with the President’s
side.’’ 848 Mr. Carter testified that, while Ms. Lewinsky was in his
office, he placed a call to Mr. Bennett to arrange a meeting.849

On the morning of Tuesday, December 23, Mr. Carter met for an
hour with two of the President’s personal attorneys, Mr. Bennett
and Katherine Sexton.850 The President’s attorneys told Mr. Carter
that other witnesses had filed motions to quash their subpoenas,
and they offered legal research to support such a motion.851

D. DECEMBER 23: CLINTON DENIALS TO PAULA JONES

Throughout the sexual harassment case, Ms. Jones’s attorneys
attempted to obtain information about President Clinton’s sexual
relationships with any woman other than his wife. On December
11, 1997, the judge overseeing the Jones case, Susan Webber
Wright, ruled that the President had to answer a written interrog-
atory naming every state and federal employee since 1986 with
whom he had sexual relations or with whom he had proposed to
have sexual relations. On December 23, 1997, the President an-
swered the interrogatory: ‘‘None.’’ 852

E. DECEMBER 28: FINAL MEETING WITH THE PRESIDENT

A day or two after Christmas, Ms. Lewinsky called Ms. Currie
and told her that the President had mentioned that he had pre-
sents for her.853 Ms. Currie called back and told her to come to the
White House at 8:30 a.m. on Sunday, December 28.854

That morning, Ms. Lewinsky met with the President in the Oval
Office. WAVES records reflect that the visit was requested by Ms.
Currie and that Ms. Lewinsky entered the White House at 8:16
a.m.855
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856 Lewinsky 8/6/98 GJ at 150–51. In his grand jury testimony, the President recalled giving
her many of these gifts and acknowledged that it was ‘‘probably true’’ that these were more gifts
than he had ever given her in a single day. Clinton 8/17/98 GJ at 36.

857 Lewinsky 8/26/98 Depo. at 53.
858 Lewinsky 8/6/98 GJ at 151.
859 Lewinsky 8/6/98 GJ at 151–52.
860 Lewinsky 8/6/98 GJ at 152. In her handwritten statement of February 1, 1998, Ms.

Lewinsky wrote: ‘‘Ms. L. asked [the President] how he thought the attorneys for Paula Jones
found out about her. He thought it was probably ‘that woman from the summer * * * with
Kathleen Willey’ (Linda Tripp) who lead [sic] them to Ms. L or possibly the uniformed agents.
He shared Ms. L’s concern about the hat pin. He asked Ms. L if she had told anyone that he
had given it to her and she replied ‘no.’ ’’ Lewinsky 2/1/98 Statement at 6.

861 Lewinsky 8/20/98 GJ at 66.
862 Lewinsky 8/6/98 GJ at 152. Ms. Lewinsky acknowledged in the grand jury that she had

in fact told others about the hat pin. Lewinsky 8/6/98 GJ at 152.
863 Lewinsky 8/6/98 GJ at 152.
864 Lewinsky 8/6/98 GJ at 152. See also Lewinsky 8/20/98 GJ at 66.
865 Lewinsky 8/6/98 GJ at 168.
866 Clinton 1/17/98 Depo. at 68.

After she arrived at the Oval Office, she, the President, and Ms.
Currie played with Buddy, the President’s dog, and chatted. Then,
the President took her to the study and gave her several Christmas
presents: a marble bear’s head, a Rockettes blanket, a Black Dog
stuffed animal, a small box of chocolates, a pair of joke sunglasses,
and a pin with a New York skyline on it.856

Ms. Lewinsky testified that, during this visit, she and the Presi-
dent had a ‘‘passionate’’ and ‘‘physically intimate’’ kiss.857

Ms. Lewinsky and the President also talked about the Jones
case.858 In Ms. Lewinsky’s account, she asked the President ‘‘how
he thought [she] got put on the witness list.’’ 859 He speculated that
Linda Tripp or one of the uniformed Secret Service officers had told
the Jones attorneys about her.860 When Ms. Lewinsky mentioned
her anxiety about the subpoena’s reference to a hat pin, he said
‘‘that sort of bothered [him], too.’’ 861 He asked whether she had told
anyone about the hat pin, and she assured him that she had not.862

At some point in the conversation, Ms. Lewinsky told the Presi-
dent, ‘‘[M]aybe I should put the gifts away outside my house some-
where or give them to someone, maybe Betty.’’ 863 Ms. Lewinsky re-
called that the President responded either ‘‘I don’t know’’ or ‘‘Let
me think about that.’’ 864

When Ms. Lewinsky was asked whether she thought it odd for
the President to give her gifts under the circumstances (with a sub-
poena requiring the production of all his gifts), she testified that
she did not think of it at the time, but she did note some hesitancy
on the President’s part:

[H]e had hesitated very briefly right before I left that
day in kind of packaging * * * all my stuff back up * * *
I don’t think he said anything that indicated this to me,
but I thought to myself, ‘‘I wonder if he’s thinking he
shouldn’t give these to me to take out.’’ But he did.865

When asked in the Jones deposition about his last meeting with
Ms. Lewinsky, the President remembered only that she stopped by
‘‘[p]robably sometime before Christmas’’ and he ‘‘stuck [his] head
out [of the office], said hello to her.’’ 866 The deposition occurred
three weeks after this December 28 meeting with Ms. Lewinsky.

In the grand jury, the President acknowledged ‘‘talking with Ms.
Lewinsky about her testimony, or about the prospect that she
might have to give testimony. And she, she talked to me about
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867 Clinton 8/17/98 GJ at 33.
868 Clinton 8/17/98 GJ at 39. He further testified that he did not remember that Ms.

Lewinsky’s subpoena specifically called for a hat pin. Clinton 8/17/98 GJ at 45.
869 Clinton 8/17/98 GJ at 39.
870 Catherine Davis 3/17/98 GJ at 77–79.
871 Lewinsky 8/6/98 GJ at 154–55.
872 Lewinsky 8/6/98 GJ at 155.
873 Lewinsky 8/6/98 GJ at 155–56.
874 Lewinsky 8/6/98 GJ at 156–58. Ms. Currie could remember only one other occasion in

which she had driven to Ms. Lewinsky’s Watergate apartment. Currie 5/6/98 GJ at 108.
875 Lewinsky 8/6/98 GJ at 158–59.
876 Lewinsky 8/6/98 GJ at 159.
877 Lewinsky 8/6/98 GJ at 159. See also Lewinsky 8/1/98 Int. at 12.

that.’’ 867 He maintained, however, that they did not discuss Ms.
Lewinsky’s subpoena: ‘‘[S]he was upset. She—well, she—we—she
didn’t—we didn’t talk about a subpoena. But she was upset.’’ 868 In
the President’s recollection, Ms. Lewinsky said she knew nothing
about sexual harassment; why did she have to testify? According
to the President, ‘‘I explained to her that it was a political lawsuit.
They wanted to get whatever they could under oath that was dam-
aging to me.’’ 869

Ms. Lewinsky’s friend, Catherine Allday Davis, testified about a
conversation with Ms. Lewinsky on January 3, 1998. Ms. Lewinsky
told Ms. Davis that she had met with the President and discussed
the Jones case a few days earlier. Ms. Davis testified that Ms.
Lewinsky and the President had ‘‘noted [that] there was no evi-
dence’’ of their relationship.870

E. DECEMBER 28: CONCEALMENT OF GIFTS

In the afternoon of December 28, a few hours after Ms.
Lewinsky’s White House visit, Ms. Currie drove to Ms. Lewinsky’s
Watergate apartment and collected a box containing the President’s
gifts. Ms. Currie then took the box home and hid it under her bed.
Ms. Lewinsky, Ms. Currie, and the President were all questioned
as to why Ms. Currie retrieved the box of gifts from Ms. Lewinsky.

According to Ms. Lewinsky, the transfer originated in a phone
call from Ms. Currie that afternoon. Ms. Lewinsky testified that
Ms. Currie said, ‘‘I understand you have something to give me,’’ or,
‘‘The President said you have something to give me.’’ 871 Ms.
Lewinsky understood that Ms. Currie was alluding to the gifts.872

Ms. Currie said that she would stop by Ms. Lewinsky’s apartment
and pick up the items.873 Ms. Lewinsky testified that she put
many, but not all, of her gifts from the President into a box. Ms.
Currie drove by her apartment and picked it up.874

Ms. Lewinsky was concerned because the gifts were under sub-
poena; she did not throw them away, however, because ‘‘they
meant a lot to [her].’’ 875 The reason she gave the gifts to Ms.
Currie, and not to one of her friends or her mother, was ‘‘a little
bit of an assurance to the President * * * that everything was
okay.’’ 876 She felt that, because the gifts were with Ms. Currie,
they were within the President’s control: ‘‘Not that [the gifts] were
going to be in his possession, but that he would understand what-
ever it was I gave to Betty and that that might make him feel a
little bit better.’’ 877

Ms. Lewinsky’s account of the events of December 28 in her
sworn statement of February 1, 1998, corroborates her later grand
jury testimony:
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878 Lewinsky 2/1/98 Statement at 7 (punctuation corrected).
879 Ms. Currie stated, at various times, that the transfer occurred sometime in late December

1997 or early January 1998. Currie 1/24/98 Int. at 3; Currie 1/27/98 GJ at 56–57; Currie 5/6/
98 GJ at 103–07.

880 Currie 5/6/98 GJ at 105–06.
881 Currie 5/6/98 GJ at 126.
882 Currie 1/27/98 GJ at 58. In her first grand jury appearance in January, Ms. Currie was

asked whether she knew who had been asking the questions about the gifts. She testified: ‘‘Sir,
no, I don’t.’’ Id. In a May grand jury appearance, Ms. Currie responded to a similar question
by saying that she understood that Newsweek reporter Michael Isikoff (who had earlier written
about Kathleen Willey) was asking about the gifts. Currie 5/6/98 GJ at 107, 114, 120. Ms.
Lewinsky testified that she never spoke to Mr. Isikoff. Lewinsky 8/24/98 Int. at 9.

883 Currie 5/6/98 GJ at 107–08. See also Currie 1/27/98 GJ at 57–58.
884 Currie 5/6/98 GJ at 110. When the OIC later obtained the box from Ms. Currie by sub-

poena, it contained various items that the President had given to Ms. Lewinsky, including (a)
a hat pin; (b) a brooch; (c) an official copy of the 1996 State of the Union Address inscribed
‘‘To Monica Lewinsky with best wishes, Bill Clinton’’; (d) a photograph of the President in the
Oval Office with a handwritten note, ‘‘To Monica—Thanks for the tie Bill Clinton’’; (e) a photo-
graph of the President and Ms. Lewinsky inscribed ‘‘To Monica—Happy Birthday! Bill Clinton
7–23–97’’; (f) a sun dress, two t-shirts, and a baseball cap with a Black Dog logo on them; and
(g) a facsimile copy of a Valentine’s Day message to ‘‘Handsome’’ that Ms. Lewinsky placed in
the Washington Post in 1996.

885 Currie 5/6/98 GJ at 106–07.

‘‘Ms. L * * * asked if she should put away (outside her
home) the gifts he had given her or, maybe, give them to
someone else. Ms. Currie called Ms. L later that afternoon
as said that the Pres. had told her Ms. L. wanted her to
hold onto something for her. Ms. L boxed up most of the
gifts she had received and gave them to Ms. Currie. It is
unknown if Ms. Currie knew the contents of the box.’’ 878

Ms. Currie’s testimony was somewhat at odds with Ms.
Lewinsky’s. Though her overall recollection was hazy, Ms. Currie
believed that Ms. Lewinsky had called her and raised the idea of
the gifts transfer. 879 Ms. Currie was asked about the President’s
involvement in the transfer:

Q: And did the President know you were holding these
things for Monica?

BC: I don’t know. I don’t know.
Q: Didn’t he say to you that Monica had something for

you to hold?
BC: I don’t remember that. I don’t.
Q: Did you ever talk to the President and tell him you

had this box from Monica?
BC: I don’t remember that either.
Q: Do you think it happened, though?
BC: I don’t know. I don’t know. 880

When asked whether a statement by Ms. Lewinsky indicating that
Ms. Currie had in fact spoken to the President about the gift trans-
fer would be false, Ms. Currie replied: ‘‘Then she may remember
better than I. I don’t remember.’’ 881

According to Ms. Currie, Ms. Lewinsky said that she was uncom-
fortable retaining the gifts herself because ‘‘people were asking
questions’’ about them. 882 Ms. Currie said she drove to Ms.
Lewinsky’s residence after work, collected the box, brought it home,
and put it under her bed. 883 Written on the top of the box were
the words ‘‘Please do not throw away!!!’’ 884 Ms. Currie testified that
she knew that the box contained gifts from the President. 885
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For his part, the President testified that he never asked Ms.
Currie to collect a box of gifts from Ms. Lewinsky. 886 He said that
he had no knowledge that Ms. Currie had held those items ‘‘until
that was made public.’’ 887

The President testified that he has no distinct recollection of dis-
cussing the gifts with Ms. Lewinsky on December 28: ‘‘[M]y mem-
ory is that on some day in December, and I’m sorry I don’t remem-
ber when it was, she said, well, what if they ask me about the gifts
you have given me. And I said, well, if you get a request to produce
those, you have to give them whatever you have.’’ 888

D. DECEMBER 31: BREAKFAST WITH VERNON JORDAN

Ms. Lewinsky testified that in late December 1997 she realized
that she needed to ‘‘come up with some sort of strategy as to [what
to do] if Linda Tripp’’ divulged what she knew. 889 On December 30,
Ms. Lewinsky telephoned Mr. Jordan’s office and conveyed either
directly to him or through one of his secretaries that she was con-
cerned about the Jones case. 890

The following day, Ms. Lewinsky and Mr. Jordan had breakfast
together at the Park Hyatt Hotel. 891 According to Ms. Lewinsky,
she told Mr. Jordan that a friend of hers, Linda Tripp, was in-
volved in the Jones case. She told Mr. Jordan: ‘‘I used to trust [Ms.
Tripp], but I didn’t trust her any more.’’ 892 Ms. Lewinsky said that
Ms. Tripp might have seen some notes in her apartment. Mr. Jor-
dan asked: ‘‘Notes from the President to you?’’ Ms. Lewinsky re-
sponded: ‘‘No, notes from me to the President.’’ According to Ms.
Lewinsky, Mr. Jordan said: ‘‘Go home and make sure they’re not
there.’’ Ms. Lewinsky testified that she understood that Mr. Jordan
was advising her to ‘‘throw * * * away’’ any copies or drafts of
notes that she had sent to the President. 893

After breakfast, Mr. Jordan gave Ms. Lewinsky a ride back to his
office. 894 When Ms. Lewinsky returned home to her apartment that
day, she discarded approximately 50 draft notes to the Presi-
dent. 895

E. JANUARY 4: THE FINAL GIFT

On Sunday, January 4, 1998, Ms. Lewinsky called Ms. Currie at
home and told her that she wanted to drop off a gift for the Presi-
dent. 896 Ms. Currie invited Ms. Lewinsky to her home, and Ms.
Lewinsky gave her the package. 897 The package contained a book



105

898 Lewinsky 8/2/98 Int. at 1.

entitled The Presidents of the United States and a love note in-
spired by the movie Titanic. 898
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899 902–DC–00000232 (Mr. Carter’s day-planner); 902–DC–00000037 (Mr. Carter’s bill).
900 Lewinsky 8/6/98 GJ at 192. Mr. Carter agreed that, during one of his meetings with Ms.

Lewinsky, he asked her sample questions. Carter 6/18/98 GJ at 110–12.
901 Lewinsky 8/6/98 GJ at 192–93.
902 Carter 6/18/98 GJ at 67–68; Lewinsky 8/6/98 GJ at 194, 199.
903 Lewinsky 8/6/98 GJ at 195.
904 Lewinsky 8/6/98 GJ at 195; Lewinsky 8/2/98 Int. at 3; Lewinsky 2/1/98 Statement at 9

(‘‘That evening Ms. L placed a phone call to Ms. Currie asking her to tell the Pres. that she
wanted to speak with him before she signed something the next day. He returned Ms. L’s call
a few hours later.’’).

905 Lewinsky 8/6/98 GJ at 196.
906 Lewinsky 8/2/98 Int. at 3. See also Lewinsky 2/1/98 Statement at 9 (‘‘The Pres. told Ms.

L. not to worry about the affidavit as he had seen 15 others.’’).

XIII. JANUARY 5–JANUARY 16, 1998: THE AFFIDAVIT

On January 5, 1998, Ms. Lewinsky’s attorney, Francis Carter,
drafted an affidavit for Ms. Lewinsky in an attempt to avert her
deposition. She spoke with the President that evening. On January
6, Ms. Lewinsky talked to Mr. Jordan about the affidavit, which de-
nied any sexual relations between her and the President. On Janu-
ary 7, Ms. Lewinsky signed the affidavit. On January 8, she inter-
viewed for a job in New York City. After the interview went poorly,
Mr. Jordan placed a phone call to the company’s chairman on her
behalf, and Ms. Lewinsky was given a second interview. The follow-
ing week, after Ms. Lewinsky told Ms. Currie that she would need
a reference from the White House, the President asked Chief of
Staff Erskine Bowles to arrange one.

A. JANUARY 5: FRANCIS CARTER MEETING

At 3:00 p.m. on Monday, January 5, 1998, Ms. Lewinsky met
with Mr. Carter at his office for approximately one hour. 899 Ms.
Lewinsky testified that Mr. Carter described what a deposition was
like and ‘‘threw out a bunch of different questions.’’ 900 The ques-
tions that most concerned her related to the circumstances of her
departure from the White House. 901

Mr. Carter told Ms. Lewinsky that he would draft an affidavit for
her to sign in hopes of averting her deposition. They arranged for
Ms. Lewinsky to pick up a draft of the affidavit the next day. 902

B. JANUARY 5: CALL FROM THE PRESIDENT

After her meeting with Mr. Carter, Ms. Lewinsky sent word via
Ms. Currie that she needed to speak to the President about an im-
portant matter. 903 Specifically, Ms. Lewinsky told Ms. Currie she
was anxious about something she needed to sign. 904

A few hours later, according to Ms. Lewinsky, the President re-
turned her call. 905 She mentioned an affidavit she would be signing
and asked if he wanted to see it. According to Ms. Lewinsky, the
President responded that he did not, as he had already seen about
fifteen others. 906 Ms. Lewinsky testified that she told the President
that she was troubled by potential questions about her transfer
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907 Lewinsky 8/6/98 GJ at 197.
908 Lewinsky 8/6/98 GJ at 197; Lewinsky 2/1/98 Statement at 9 (‘‘Ms. L told him Mr. Carter

had asked some sample questions that might be asked of her in the deposition and she didn’t
know how to answer them.’’).

909 Clinton 8/17/98 GJ at 126.
910 Clinton 8/17/98 GJ at 129.
911 Lewinsky 9/3/98 Int. at 2.
912 Lewinsky 8/6/98 GJ at 198.
913 Lewinsky 8/6/98 GJ at 198.
914 Clinton 8/17/98 GJ at 48–49.
915 Clinton 8/17/98 GJ at 50.
916 Clinton 8/17/98 GJ at 127, 49–50.
917 Lewinsky 8/6/98 GJ at 199–200; Carter 6/18/98 GJ at 70–73. A draft copy of the affidavit,

with minor revisions, was found in Ms. Lewinsky’s apartment in the course of a consensual
search on January 22, 1998.

918 Lewinsky 8/6/98 GJ at 200; Lewinsky 2/1/98 Statement at 6 (‘‘After Ms. L received a draft
of the affidavit, she called Mr. Jordan to ask that he look it over before she sign it. He in-
structed her to drop off a copy at his office. They spoke later by phone about the affidavit agree-
ing to make some changes.’’).

from the White House to the Pentagon. She was concerned that
‘‘people at the White House who didn’t like [her]’’ might contradict
her and ‘‘get [her] in trouble.’’ 907 The President, according to Ms.
Lewinsky, advised her: ‘‘[Y]ou could always say that the people in
Legislative Affairs got it [the Pentagon job] for you or helped you
get it.’’ 908

The President acknowledged in the grand jury that he was aware
that Ms. Lewinsky had signed an affidavit in early January, but
had no specific recollection of a conversation with her in that time
period. 909 He testified that he did not recall telling Ms. Lewinsky
that she could say, if asked, that persons in the Legislative Affairs
Office of the White House had helped her obtain the job at the Pen-
tagon. 910

According to Ms. Lewinsky, she and the President also briefly
discussed an antique book that she had dropped off with Ms.
Currie the day before. With the book, she enclosed a letter telling
the President that she wanted to have sexual intercourse with him
at least once. 911 In their phone conversation, Ms. Lewinsky told the
President, ‘‘I shouldn’t have written some of those things in the
note.’’ 912 She testified that the President agreed. 913

Although the President had testified in the Jones case that any
personal messages from Ms. Lewinsky to him had been
‘‘unremarkable,’’ he told the grand jury that he had received ‘‘quite
affectionate’’ messages from Ms. Lewinsky, even after their inti-
mate relationship ended. 914 The President testified that he cau-
tioned Ms. Lewinsky about such messages: ‘‘I remember telling her
she should be careful what she wrote, because a lot of it was clear-
ly inappropriate and would be embarrassing if somebody else read
it. I don’t remember when I said that. I don’t remember whether
it was in ’96 or when it was.’’ 915 The President did remember the
antique book Ms. Lewinsky had given him, but said he did not re-
call a romantic note enclosed with it. 916

C. JANUARY 6: THE DRAFT AFFIDAVIT

According to Ms. Lewinsky, in the afternoon of January 6, 1998,
she visited Mr. Carter’s office and picked up a draft of the affida-
vit. 917 Later that day, according to Ms. Lewinsky, she and Mr. Jor-
dan discussed the draft by telephone. 918 Ms. Lewinsky testified
that having Mr. Jordan review the affidavit was like getting it
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919 Lewinsky 8/6/98 GJ at 194–95.
920 Lewinsky 8/6/98 GJ at 202.
921 As originally drafted, Paragraph 6 of the affidavit stated: ‘‘In the course of my employment

at the White House, I met with the President on several occasions. I do not recall ever being
alone with the President, although it is possible that while working in the White House Office
of Legislative Affairs I may have presented him with a letter for his signature while no one
else was present. This would only have lasted a few minutes and would not have been a private
meeting, that is, not behind closed doors.’’ 849–DC–00000634 (emphasis added). Ms. Lewinsky
deleted the underlined sentence.

922 849–DC–00000634–35 (emphasis added).
923 Lewinsky 8/6/98 GJ at 202.
924 849–DC–00000635.
925 Lewinsky 8/6/98 GJ at 202.
926 Jordan 3/5/98 GJ at 11.
927 Jordan 3/5/98 GJ at 11.
928 See Telephone Calls, Table 35. Catalogs of relevant phone calls are included in Appendix

G as a Phone Log, Tables 1 through 50.
929 Carter 6/18/98 GJ at 76–77, 92–93.
930 902–DC–00000030 (Mr. Carter’s bill to Ms. Lewinsky).

‘‘blessed’’ by the President. 919 Ms. Lewinsky testified that she told
Mr. Jordan that she was worried about a sentence that implied
that she had been alone with the President and thus might incline
Paula Jones’s attorneys to question her. 920 She eventually deleted
it. 921

In addition, Paragraph 8 of the draft affidavit provided in part:
I have never had a sexual relationship with the President.
* * * The occasions that I saw the President, with crowds
of other people, after I left my employment at the White
House in April, 1996 related to official receptions, formal
functions or events related to the U.S. Department of De-
fense, where I was working at the time. 922

Deeming the reference to ‘‘crowds’’ ‘‘too far out of the realm of pos-
sibility,’’ 923 Ms. Lewinsky deleted the underscored phrase and
wrote the following sentence at the end of this paragraph: ‘‘There
were other people present on all of these occasions.’’ 924 She dis-
cussed this proposed sentence, as well as her general anxiety about
Paragraph 8, with Mr. Jordan. 925

When questioned in the grand jury, Mr. Jordan acknowledged
that Ms. Lewinsky called him with concerns about the affidavit, 926

but maintained that he told her to speak with her attorney. 927

Phone records for January 6 show that Mr. Jordan had a number
of contacts with Ms. Lewinsky, the President, and Mr. Carter. Less
than thirty minutes after Mr. Jordan spoke by phone to Ms.
Lewinsky, he talked with the President for thirteen minutes. Im-
mediately after this call, at 4:33 p.m., Mr. Jordan called Mr.
Carter. Less than an hour later, Mr. Jordan placed a four-minute
call to the main White House number. Over the course of the day,
Mr. Jordan called a White House number twice, Ms. Lewinsky
three times, and Mr. Carter four times. 928

Mr. Carter testified that his phone conversations with Mr. Jor-
dan this day and the next ‘‘likely’’ related to Ms. Lewinsky and his
litigation strategy for her. 929 In fact, Mr. Carter billed Ms.
Lewinsky for time for ‘‘[t]elephone conference with Atty Jordan.’’ 930

When questioned in the grand jury, Mr. Jordan testified that he
could not specifically remember the January 6 calls. He said he
‘‘assumed’’ that he talked with Ms. Lewinsky about her job search,
and he believed that he called Mr. Carter to see ‘‘how he was deal-
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931 Jordan 5/5/98 GJ at 210, 214.
932 Jordan 5/5/98 GJ at 218–20.
933 902-DC-00000232 (Mr. Carter’s day-planner).
934 Lewinsky 8/6/98 GJ at 204-05. As to the sentence, ‘‘I have never had a sexual relationship

with the President,’’ she testified that this was not true. She was also asked about the statement
that other persons were present on the occasions she met with the President. She termed this
paragraph ‘‘misleading,’’ explaining: ‘‘[I]t doesn’t say the only occasions, but it’s misleading in
that one reading it would assume that the only occasions on which I saw the President were
those listed.’’

935 Carter 6/18/98 GJ at 108.
936 Jordan 5/5/98 GJ at 222. See also Jordan 3/3/98 GJ at 192; Jordan 3/5/98 GJ at 11; Jordan

5/28/98 GJ at 62. Ms. Lewinsky testified that she told Mr. Jordan on January 6, that she would
be signing an affidavit the next day. On January 13, she showed him a copy. Lewinsky 8/6/98
GJ at 200, 220.

937 See Telephone Calls, Table 36.
938 Jordan 3/5/98 GJ at 24-26.
939 Jordan 5/5/98 GJ at 223-25.
940 Jordan 5/5/98 GJ at 225.
941 Jordan 5/5/98 GJ at 226.
942 Clinton 1/17/98 Depo. at 72.

ing with this highly emotional lady.’’ 931 He said that he might have
talked with the President about Ms. Lewinsky, but he maintained
that ‘‘there [was] no connection’’ between his 13-minute conversa-
tion with the President and the call he placed immediately there-
after to Mr. Carter. 932

D. JANUARY 7: MS. LEWINSKY SIGNS AFFIDAVIT

Ms. Lewinsky set an appointment with Mr. Carter to finalize the
affidavit for 10 a.m. on January 7, 1998.933 She signed the affida-
vit; however, she acknowledged in the grand jury that statements
in it were false.934 Mr. Carter indicated to her that he ‘‘intend[ed]
to hold onto this until after I talk to plaintiff’s lawyers.’’ He told
her to ‘‘keep in touch,’’ and said: ‘‘Good luck on your job search.’’ 935

According to Mr. Jordan, Ms. Lewinsky came to his office on Jan-
uary 7 and showed him the signed affidavit. 936 Over the course of
the day, Mr. Jordan placed three calls of significant duration to the
White House. 937 He testified: ‘‘I knew the President was concerned
about the affidavit and whether it was signed or not.’’ 938 When
asked whether the President understood that the affidavit denied
a sexual relationship, Mr. Jordan testified: ‘‘I think that’s a reason-
able assumption.’’ 939 According to Mr. Jordan, when he informed
the President that Ms. Lewinsky had signed the affidavit, the
President said, ‘‘Fine, good.’’ 940 Mr. Jordan said he was continuing
to work on her job, and the President responded, ‘‘Good.’’ 941

Ten days after this conversation, in the Jones deposition, Presi-
dent Clinton was asked whether he knew that Ms. Lewinsky had
met with Vernon Jordan and talked about the Jones case. He an-
swered:

I knew he met with her. I think Betty suggested that he
meet with her. Anyway, he met with her. I, I thought that
he talked to her about something else. I didn’t know that—
I thought he had given her some advice about her move to
New York. Seems like that’s what Betty said. 942

In his grand jury appearance, however, President Clinton testi-
fied that Mr. Jordan informed ‘‘us’’ on January 7 that Ms.
Lewinsky had signed an affidavit to be used in connection with the
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943 Clinton 8/17/98 GJ at 74.
944 Clinton 8/17/98 GJ at 75.
945 Durnan 3/27/98 Int. at 1.
946 Durnan 3/27/98 Int. at 2.
947 Durnan 3/27/98 Int. at 2.
948 Lewinsky 8/6/98 GJ at 206.
949 Lewinsky 8/6/98 GJ at 207–08.
950 See Telephone Calls, Table 37, Call 6.
951 Jordan 5/5/98 GJ at 230.
952 Jordan 5/5/98 GJ at 231. Asked whether he had ever spoken with Mr. Perelman in the past

in the context of a job referral, Mr. Jordan could remember three persons for whom he had made
referrals: David Dinkins, the former Mayor of New York City; an attorney at Mr. Jordan’s law
firm who ‘‘was good and they actually stole her away from Akin Gump because she was so good’’;
and a graduate of the Harvard Business School who was considered for the top position at Mar-
vel Comics. Jordan 3/5/98 GJ at 56-58.

953 Perelman 4/23/98 Depo. at 10.
954 Perelman 4/23/98 Depo. at 11. In his testimony before the House Government and Reform

Oversight Committee, Mr. Jordan testified that he helped former Associate Attorney General

Jones case. 943 The President defended his deposition testimony by
stating:

[M]y impression was that, at the time, I was focused on
the meetings. I believe the meetings he had were meetings
about her moving to New York and getting a job.

I knew at some point that she had told him that she
needed some help, because she had gotten a subpoena. I’m
not sure I know whether she did that in a meeting or a
phone call. And I was not, I was not focused on that. I
know that, I know Vernon helped her get a lawyer, Mr.
Carter. And I, I believe that he did it after she had called
him, but I’m not sure. But I knew that the main source of
their meetings was about her move to New York and her
getting a job. 944

E. JANUARY 8: THE PERELMAN CALL

The day after she signed the affidavit, January 8, 1998, Ms.
Lewinsky interviewed in New York with Jaymie Durnan, Senior
Vice President and Special Assistant to the Chairman at
MacAndrews & Forbes Holdings, Inc. (MFH). 945 Mr. Durnan testi-
fied that, although impressive, Ms. Lewinsky was not suited for
any MFH opening. 946 He told her that he would pass on her re-
sume to Revlon, an MFH company. 947 Ms. Lewinsky called Mr. Jor-
dan and reported that she felt that the interview had gone ‘‘very
poorly.’’ 948 Mr. Jordan indicated in response that ‘‘he’d call the
chairman.’’ 949

At 4:54 p.m., Mr. Jordan called Ronald Perelman, chairman and
chief executive officer of MFH. 950 Mr. Jordan told the grand jury
with respect to Mr. Perelman, one ‘‘[c]an’t get any higher—or any
richer.’’ 951 Asked why he chose to call Mr. Perelman, Mr. Jordan
responded: ‘‘I have spent a good part of my life learning institu-
tions and people, and, in that process, I have learned how to make
things happen. And the call to Ronald Perelman was a call to make
things happen, if they could happen.’’ 952

According to Mr. Perelman, Mr. Jordan spoke of ‘‘this bright
young girl, who I think is terrific,’’ and said that he wanted ‘‘to
make sure somebody takes a look at her.’’ 953 Mr. Perelman testified
that, in the roughly twelve years that Mr. Jordan had been on
Revlon’s Board of Directors, he did not recall Mr. Jordan ever call-
ing to recommend someone. 954
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Webster Hubbell be retained by Revlon by introducing him to Howard Gittes, Vice Chairman
and Chief Administrative Officer at MacAndrews & Forbes. Mr. Jordan initially testified that
he ‘‘certainly’’ also spoke with Mr. Perelman about retaining Mr. Hubbell. He then testified that
‘‘it was entirely possible’’ that Mr. Perelman was present on April 6, 1994, when Mr. Jordan
accompanied Mr. Hubbell to the New York offices of MacAndrews & Forbes to introduce Mr.
Hubbell to Mr. Gittes, General Counsel Barry Schwartz, and Richard Halperin, who was in
charge of government relations. Jordan 7/24/97 House of Representatives at 35-37. As stated in
the text, Mr. Perelman does not remember Mr. Jordan ever contacting him regarding Mr. Hub-
bell.

955 Jordan 5/5/98 GJ at 232. Ms. Lewinsky similarly testified that Mr. Jordan called her back
that evening and told her ‘‘not to worry.’’ Lewinsky 8/6/98 GJ at 209.

956 Lewinsky 8/6/98 GJ at 209.
957 See Telephone Calls, Table 37. In addition, Mr. Jordan placed a two-minute call to a num-

ber at the White House Counsel’s office from his limousine at 6:39 p.m.
958 Jordan 5/28/98 GJ at 19.
959 Jordan 5/28/98 GJ at 20–21. Ms. Mills does not recall having any discussions with Mr. Jor-

dan about Ms. Lewinsky prior to January 17, 1998. Indeed, she had no recollection of hearing
Ms. Lewinsky’s name prior to January 17. Mills 8/11/98 GJ at 10–11.

960 Seidman 4/23/98 Depo. at 37–38.
961 Lewinsky 8/6/98 GJ at 210.
962 Lewinsky 8/6/98 GJ at 210.
963 Jordan 5/28/98 GJ at 30.
964 Jordan 5/28/98 at 39.
965 Jordan 5/28/98 GJ at 59. Mr. Jordan added that the President’s response was one of ‘‘appre-

ciation, gratitude.’’ Id.

After he spoke with Mr. Perelman, Mr. Jordan telephoned Ms.
Lewinsky and told her, ‘‘I’m doing the best I can to help you
out.’’ 955 Ms. Lewinsky soon received a call from Revlon, inviting
her to another interview.956

Over the course of January 8, Mr. Jordan placed three calls to
the White House—twice to a number at the White House Counsel’s
Office, once to the main White House number.957 As to the Coun-
sel’s Office calls, Mr. Jordan speculated that he was trying to reach
Cheryl Mills, Deputy White House Counsel, to express his ‘‘frustra-
tion’’ about Ms. Lewinsky.958 According to Mr. Jordan, Ms. Mills
knew who Ms. Lewinsky was: ‘‘[T]hat was no secret, I don’t think,
around the White House, that I was helping Monica Lewinsky.’’ 959

F. JANUARY 9: ‘‘MISSION ACCOMPLISHED’’

On the morning of Friday, January 9, 1998, Ms. Lewinsky inter-
viewed with Allyn Seidman, Senior Vice President of MFH, and
two individuals at Revlon.960 Ms. Lewinsky testified that the inter-
views went well and that Ms. Seidman called her back that day
and ‘‘informally offered [her] a position, and [she] informally ac-
cepted.’’ 961

Ms. Lewinsky then called Mr. Jordan and relayed the good
news.962 When shown records of a seven-minute call at 4:14 p.m.,
Mr. Jordan testified: ‘‘I have to assume that if she got the job and
we have a seven-minute conversation and the day before I had
talked to the chairman [Ronald Perelman], I have to assume the
Jordan magic worked.’’ 963

According to Mr. Jordan, he believed that he notified Ms. Currie
and the President as soon as he learned that Ms. Lewinsky had ob-
tained an offer: ‘‘I am certain that at some point in time I told
Betty Currie, ‘Mission accomplished.’ ’’ 964 Mr. Jordan testified that
he also told the President directly that, ‘‘ ‘Monica Lewinsky’s going
to work for Revlon,’ and his response was, ‘Thank you very
much.’ ’’ 965
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966 921–DC–00000770–72 (Clerk’s minutes of in-camera hearing).
967 Sheldon 4/34/98 Depo. at 22.
968 Lewinsky 8/6/98 GJ at 214.
969 Lewinsky 8/6/98 GJ at 215.
970 831–DC–00000010. At some point, Ms. Currie and Ms. Lewinsky decided that they would

use a code name—Kay—when leaving messages for each other. Currie 7/22/98 GJ at 175;
Lewinsky 8/6/98 GJ at 215–17.

971 Bowles 4/2/98 GJ at 78–79. Mr. Bowles placed this conversation with the President at some
time between January 4 and January 20. Bowles 4/2/98 GJ at 78. Mr. Podesta recalled that Mr.
Bowles passed this request on to him ‘‘three or four days before the President’s deposition’’—
that is, January 13 or January 14, though Mr. Podesta did not know who had originated the
request. Podesta 6/16/98 GJ at 21–22.

972 Bowles 4/2/98 GJ at 78.
973 Bowles 4/2/98 GJ at 78–79; Podesta 6/16/98 GJ at 24–28; Hilley 2/11/98 Int. at 2; Hilley

5/26/98 GJ at 7–11.
974 Podesta 6/16/98 GJ at 24; Hilley 2/11/98 Int. at 2.
975 Hilley 2/11/98 Int. at 2; Hilley 5/26/98 GJ at 10–11; Hilley 5/19/98 GJ at 74–76. In the

grand jury, Mr. Hilley testified: ‘‘At this time, I don’t recall that piece of the conversation [deal-

G. JANUARY 12: PRE-TRIAL HEARING IN JONES CASE

On January 12, 1998, Judge Wright held a hearing in the Jones
case to discuss pre-trial issues, including the President’s upcoming
deposition.966 At that hearing, Judge Wright required Ms. Jones’s
counsel to list all the witnesses that they planned to call at trial.
Ms. Jones’s witness list named many women, among them Ms.
Lewinsky, to support her theory that the President had a pattern
of rewarding women based on their willingness to engage in sexual
relations with him. At the hearing, Judge Wright indicated that
she would permit Ms. Jones to call as witnesses some of the women
she listed in support of her case.

H. JANUARY 13: REFERENCES FROM THE WHITE HOUSE

On Tuesday, January 13, 1998, Jennifer Sheldon, Manager of
Corporate Staffing of Revlon, called Ms. Lewinsky and formally ex-
tended her a position as a public relations administrator. Asked
whether this was a relatively quick hiring process, Ms. Sheldon re-
sponded, ‘‘In totality of how long open positions normally stay open,
yes. This was pretty fast.’’ 967 Ms. Sheldon told Ms. Lewinsky that
she needed to send her some references.968

According to Ms. Lewinsky, she then called Ms. Currie because
she was ‘‘concerned that if I put [Mr. Hilley] down as a reference,
he might not say flattering things about me.’’ 969 At 11:11 a.m. on
January 13, Ms. Currie paged Ms. Lewinsky and left the following
message: ‘‘Will know something this afternoon. Kay.’’ 970

That day, January 13, the President talked with Chief of Staff
Erskine Bowles about a reference for Ms. Lewinsky.971 The Presi-
dent told Mr. Bowles that Ms. Lewinsky ‘‘had found a job in the
* * * private sector, and she had listed John Hilley as a reference,
and could we see if he could recommend her, if asked.’’ Mr. Bowles
assured the President that Mr. Hilley would give Ms. Lewinsky a
recommendation commensurate with her job performance.972

Thereafter, Mr. Bowles took the President’s request to Mr. Pode-
sta, the Deputy Chief of Staff, who in turn spoke with Mr.
Hilley.973 Mr. Hilley responded that, because he did not know Ms.
Lewinsky personally, he would have his office write a recommenda-
tion.974 It would be a generic letter, simply confirming the dates of
employment, because of the less than favorable circumstances sur-
rounding Ms. Lewinsky’s departure from the White House.975
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ing with Ms. Lewinsky’s leaving Legislative Affairs under less than favorable circumstances]
with John Podesta.’’ Id. at 76.

976 Lewinsky 8/6/98 GJ at 215. At 2:20 p.m., Ms. Currie paged Ms. Lewinsky again: ‘‘Please
call me. Kay.’’ 831–DC–00000010. In the grand jury, Ms. Currie stated that she could not re-
member whether the January 13 page-messages to Ms. Lewinsky involved attempts to notify
her of the status of the President’s efforts to secure a letter of recommendation for her. Currie
7/22/98 GJ at 147–48.

977 830–DC–00000007.
978 Clinton 8/17/98 GJ at 111–13.
979 Lewinsky 8/6/98 GJ at 220–21. Mr. Jordan traveled to Florida in the early afternoon. 1034–

DC–00000109 (Mr. Jordan’s day-planner). Soon after arriving in Florida, he called Ms.
Hernreich’s line at the White House. See Telephone Calls, Table 42. Later that evening, he
spoke with the President for nearly four minutes. 1064–DC–00000008 (Mr. Jordan’s hotel bill).
In the grand jury, Mr. Jordan testified that it is ‘‘not inconceivable’’ that they mentioned Ms.
Lewinsky. Jordan 5/28/98 GJ at 69.

980 T30 at 61.
981 T30 at 114.

Ms. Lewinsky testified that Ms. Currie called later that day and
told her that ‘‘Mr. Podesta took care of it and everything would be
fine with Mr. Hilley.’’ 976 At 11:17 a.m. the next day, Wednesday,
January 14, Ms. Lewinsky faxed her acceptance to Revlon and list-
ed John Hilley and her Defense Department supervisor as ref-
erences.977

The President was asked in the grand jury whether he ever
spoke to Mr. Bowles about obtaining a reference from Mr. Hilley
for Ms. Lewinsky. He testified that he did, at Ms. Lewinsky’s re-
quest, although he thought he had done so earlier than January 13
or 14.978

I. JANUARY 13: FINAL JORDAN MEETING

According to Ms. Lewinsky, on Tuesday, January 13, she stopped
by Mr. Jordan’s office to drop off some thank-you gifts for helping
her find a job. Ms. Lewinsky offered to show him a copy of her
signed affidavit in the Jones case, but he indicated that he did not
need to see it.979

J. JANUARY 13–14: LEWINSKY-TRIPP CONVERSATION AND TALKING
POINTS

In a face-to-face conversation on January 13, Ms. Lewinsky told
Linda Tripp: ‘‘This is what my lawyer taught me. You really
don’t—you don’t very often say ’no’ unless you really need to. The
best is, ’Well, not that I recall, not that I really remember. Might
have, but I don’t really remember.’’’ 980 Ms. Lewinsky said that, if
asked in a deposition, ‘‘Were you ever alone with the President?’’
she could say, ‘‘Um, it’s possible I may have taken a letter on the
weekend, but, you know—I might have, but I don’t really. . . .’’ 981

Ms. Lewinsky and Ms. Tripp then discussed the situation:
Ms. Lewinsky: I don’t think the way that man thinks, I

don’t think he thinks of lying under oath. . . .
Ms. Tripp: Yes, he is because he’s the one who said,

‘‘Deny, deny, deny.’’ Of course he knows.
Ms. Lewinsky: Right. But it’s—hard to explain this. It’s

like—(sigh)
Ms. Tripp: You know what I mean. I mean, I don’t

know—do I think he is consciously—
Ms. Lewinsky: If—if—if I said, if somebody said to him,

‘‘Is Monica lying under oath,’’ he would say yes. But when
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he on his own thinks about it, he doesn’t think about it in
those terms. Okay?

Ms. Tripp: Probably.
Ms. Lewinsky: Okay? He thinks of it as, ‘‘We’re safe.

We’re being smart.’’ Okay? ‘‘We’re being smart, we’re being
safe, it’s good for everybody.’’ 982

On January 14, Ms. Lewinsky gave Ms. Tripp a three-page docu-
ment regarding ‘‘points to make in [Ms. Tripp’s] affidavit.’’ 983 Ms.
Lewinsky testified that she wrote the document herself, although
some of the ideas may have been inspired by conversations with
Ms. Tripp.984

K. JANUARY 15: THE ISIKOFF CALL

In the grand jury, Betty Currie testified that on Thursday, Janu-
ary 15, 1998, she received a telephone call from Michael Isikoff of
Newsweek, who inquired about courier receipts reflecting items
sent by Ms. Lewinsky to the White House.985

Ms. Currie called Mr. Jordan and asked for guidance in respond-
ing to Mr. Isikoff’s inquiry because, in her words, she had a ‘‘com-
fort level with Vernon.’’ 986 After Ms. Currie arranged to meet with
Mr. Jordan at his office,987 Ms. Lewinsky drove her there.988

Mr. Jordan confirmed in the grand jury that Ms. Currie ex-
pressed concern about a call from Mr. Isikoff.989 He invited her to
his office but advised her to ‘‘talk to Mike McCurry and Bruce
Lindsey * * * because I cannot give you that advice.’’ 990

In a recorded conversation that day, January 15, Ms. Lewinsky
encouraged Ms. Tripp not to disclose her (Lewinsky’s) relationship
with the President. Ms. Lewinsky tried to persuade Ms. Tripp to
lie by telling her that others planned to lie: ‘‘I’m not concerned all
that much anymore because I’m not going to get in trouble because
you know what? The story I’ve signed * * * under oath is what
someone else is saying under oath.’’ When Ms. Tripp asked, ‘‘Who?’’
Ms. Lewinsky responded: ‘‘He will,’’ referring to the President.991

Ms. Lewinsky stated that she did not think the President would
‘‘slip up’’ at his deposition because she was not a ‘‘big issue’’ like
Gennifer Flowers and Paula Jones. In contrast, she regarded her-
self as nothing more than ‘‘rumor and innuendo.’’ 992

One of Ms. Lewinsky’s friends, Natalie Ungvari, testified that,
when Ms. Lewinsky was implicated in the Jones case, ‘‘it seemed
to me that Monica was just confident everybody would say the
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right thing, that everything would be orchestrated to come out a
secret.’’ 993

L. JANUARY 15–16: DEVELOPMENTS IN THE JONES LAW SUIT

On January 15, 1998, President Clinton’s counsel served Ms.
Jones’s attorneys with the President’s responses to Ms. Jones’s doc-
ument requests.994 One of the requests specifically sought all docu-
ments reflecting communications between the President and
Monica Lewinsky.995 President Clinton objected to the scope of this
request, but, notwithstanding his objection, he stated that he did
not have any responsive documents.

Also on January 15, Mr. Carter drafted a motion to quash the
subpoena issued by Paula Jones’s attorneys to Ms. Lewinsky. At-
tached to the motion was Ms. Lewinsky’s signed affidavit.996 At the
request of Katherine Sexton, one of the President’s personal attor-
neys, Mr. Carter faxed a copy of the affidavit to her law offices. Mr.
Carter testified that he asked Ms. Sexton why she needed the affi-
davit that day:

I said, ‘‘Well, Katie, you’re going to get it tomorrow be-
cause I’m filing it, and it’s going to be attached as an ex-
hibit to the motion.’’ She said, ‘‘Well, but you’ve already
provided it to the other side, so can I get a copy’’—words
to that effect. I said, ‘‘I have no problem.’’ And so I faxed
it to her.997

On January 16, 1998, Mr. Carter arranged for the overnight de-
livery of the motion to quash and the accompanying affidavit to
Judge Susan Webber Wright’s law clerk and Paula Jones’s attor-
neys.998
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XIV. JANUARY 17, 1998–PRESENT: THE DEPOSITION AND
AFTERWARD

The President was asked a number of questions about Ms.
Lewinsky during his January 17, 1998, deposition in the Jones
case. In sworn testimony, the President denied having a sexual af-
fair or sexual relations with her. That evening, the President called
Ms. Currie and asked her to meet him the following day to discuss
Ms. Lewinsky. After allegations that the President had an affair
with a White House intern became public, the President emphati-
cally denied the reports to aides and to the American public.

A. JANUARY 17: THE DEPOSITION

On Saturday, January 17, 1998, the President testified under
oath at a deposition in the Jones case.999 Judge Susan Webber
Wright traveled from Little Rock, Arkansas, to preside at the depo-
sition in Washington, D.C.1000

Prior to any questions, Judge Wright reminded the parties about
her standing Protective Order. She specifically stated: ‘‘[I]f anyone
reveals anything whatsoever about this deposition * * * it will be
in violation of the Protective Order. This includes the questions
that were asked * * * You may acknowledge that [the deposition]
took place, but that is it.’’ 1001 Judge Wright accepted the following
definition of the term ‘‘sexual relations:’’

For the purposes of this deposition, a person engages in
‘‘sexual relations’’ when the person knowingly engages in
or causes * * * contact with the genitalia, anus, groin,
breast, inner thigh, or buttocks of any person with an in-
tent to arouse or gratify the sexual desire of any person
* * *. ‘‘Contact’’ means intentional touching, either di-
rectly or through clothing.1002

After the President had answered a few questions about Ms.
Lewinsky, his attorney, Robert Bennett, urged Judge Wright to
limit further inquiries. Mr. Bennett stated that Ms. Lewinsky had
executed an affidavit ‘‘saying that there is absolutely no sex of any
kind of any manner, shape or form, with President Clinton.’’ 1003

When Judge Wright cautioned Mr. Bennett not to make remarks
that ‘‘could be arguably coaching the witness,’’ Mr. Bennett rep-
resented to Judge Wright: ‘‘In preparation of the witness for this
deposition, the witness is fully aware of Ms. Lewinsky’s affidavit,
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so I have not told him a single thing he doesn’t know * * *.’’ 1004

President Clinton, who was present when Mr. Bennett made his
objection, did not contradict his attorney’s comment. Rejecting Mr.
Bennett’s argument, Judge Wright permitted the questioning about
Ms. Lewinsky to continue.1005

Over the course of extensive questioning, the President testified
that he had seen Ms. Lewinsky ‘‘on two or three occasions’’ during
the government shutdown in the fall of 1995, including one occa-
sion when she brought pizza to him, and one or two other occasions
when she delivered documents to him.1006 He could not recall
whether he had been alone with Ms. Lewinsky on such occasions,
although he acknowledged that it was possible.1007 The President
further testified that he could not remember the subject of any con-
versations with Ms. Lewinsky.1008

President Clinton recalled that he received only a couple of
unremarkable personal messages from Ms. Lewinsky, and he could
not recall ever having received a cassette tape from her.1009 He re-
ceived presents from her ‘‘[o]nce or twice’’—a book or two and a
tie.1010 The President originally testified that he could not recall
any gifts he might have given her; later in the deposition, however,
he remembered that some merchandise he had purchased from a
Martha’s Vineyard restaurant might have reached her through Ms.
Currie.1011 The President stated that he might have given Ms.
Lewinsky a hat pin, though he could not recall for certain.1012

The President testified that his last conversation with Ms.
Lewinsky had been before Christmas, when she had visited the
White House to see Ms. Currie. The President stated: ‘‘I stuck my
head out, said hello to her.’’ 1013 He said it was also possible that,
during that encounter, he had joked with Ms. Lewinsky that the
plaintiff’s attorneys were going to subpoena ‘‘every woman I ever
talked to’’ and Ms. Lewinsky ‘‘would qualify.’’ 1014

The President testified that he was unaware that Mr. Jordan
had talked with Ms. Lewinsky about the Jones case, in which she
had also been subpoenaed to testify at a deposition.1015

The President emphatically denied having had sexual relations
with Ms. Lewinsky.1016

At the conclusion of the deposition, Judge Wright said: ‘‘Before
[the President] leaves, I want to remind him, as the witness in this
matter, and everyone else in the room, that this case is subject to
a Protective Order regarding all discovery * * * and * * * all par-
ties present, including * * * the witness are not to say anything
whatsoever about the questions they were asked, the substance of



118

1017 Clinton 1/17/98 Depo. at 212–13.
1018 Podesta 6/16/98 GJ at 62.
1019 Lindsey 2/19/98 GJ at 12–13. Mr. Lindsey refused to reveal the content of these conversa-

tions with the President, citing the presidential communication, deliberative process, and attor-
ney-client privileges, both officially and privately, as well as the attorney work product doctrine.
Id. at 13.

1020 Lindsey 2/19/98 GJ at 14–15.
1021 See Telephone Table 46, Call 4; Currie 1/27/98 GJ at 65–66; Currie 5/7/98 GJ at 79–85;

Currie 7/22/98 GJ at 154. See also Currie 1/24/98 Int. at 5–6 (‘‘CURRIE advised that sometime
late that evening, she received a telephone call from CLINTON. CURRIE advised that CLIN-
TON said he and CURRIE needed to talk. CURRIE advised it was too late to do anything that
evening, so she and CLINTON agreed to meet at the White House at 5 p.m. the following day,
Sunday, January 18, 1998.’’). Presidential call logs reflect that the President attempted to call
Ms. Currie at 7:02 p.m. on January 17, 1998, and that he spoke to her for two minutes at 7:13
p.m. 1248–DC–00000307.

1022 Currie 5/7/98 GJ at 91. Also that evening, the President called Mr. Jordan, who testified
that they did not discuss the afternoon deposition. See Telephone Table 46, Call 2; Jordan 5/
28/98 GJ at 94–95.

1023 Currie 1/27/98 GJ at 70.
1024 Currie 1/27/98 GJ at 67.
1025 Currie 1/27/98 GJ at 76.
1026 Currie 1/27/98 GJ at 70, 76; 7/22/98 GJ at 6, 22. Presidential call logs reflect that the

President called Ms. Currie before their meeting and spoke to her from 1:11 p.m. to 1:14 p.m.
on January 18. 1248–DC–00000313.

1027 Currie 1/27/98 GJ at 70.
1028 Currie 1/27/98 GJ at 73 (‘‘[M]y impression was that he was just making statements.’’).
1029 Currie 1/24/98 Int. at 6–7. The President repeated these statements to Ms. Currie a few

days later. See infra.

the deposition * * * any details * * * and this is extremely impor-
tant to this Court.’’ 1017

Sometime after the President’s deposition, Mr. Podesta saw
Bruce Lindsey, Deputy White House Counsel, at the White House
and inquired how the deposition went. According to Mr. Podesta,
Mr. Lindsey said that the President had been asked about Monica
Lewinsky.1018 Mr. Lindsey testified that, during a break in the
President’s deposition, the President had told him that Ms.
Lewinsky’s name had come up.1019

That same evening, Mr. Lindsey met with the President in the
Oval Office, where they discussed the deposition.1020 Mr. Lindsey,
relying on the attorney-client, presidential communication, delib-
erative process, and work-product privileges, declined to say what
specifically was discussed at this meeting.

B. THE PRESIDENT MEETS WITH MS. CURRIE

Soon after the deposition, the President called Ms. Currie and
asked her to come to the White House the next day.1021 Ms. Currie
acknowledged that, ‘‘It’s rare for [the President] to ask me to come
in on Sunday.’’ 1022 The President wanted to discuss Ms. Lewinsky’s
White House visits.1023

At approximately 5:00 p.m. on Sunday, January 18, 1998, Ms.
Currie met with the President.1024 The meeting took place at her
desk outside the Oval Office. According to Ms. Currie, the Presi-
dent appeared ‘‘concerned.’’ 1025 He told Ms. Currie that, during his
deposition the previous day, he had been asked questions about
Monica Lewinsky.1026 Ms. Currie testified: ‘‘I think he said, ‘There
are several things you may want to know.’ ’’ 1027 He proceeded to
make a series of statements, 1028 one right after the other: 1029

• ‘‘You were always there when she was there, right?’’
• ‘‘We were never really alone.’’
• ‘‘Monica [Lewinsky] came on to me, and I never touched

her, right?’’
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Elsewhere in her testimony, Ms. Currie appeared to have a different understanding of ‘‘alone.’’
She testified that, on one occasion, because others observed Ms. Lewinsky in the Oval Office
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1038 Currie 1/27/98 GJ at 75.

• ‘‘You can see and hear everything, right?’’ 1030

Ms. Currie testified that, based on his demeanor and the way he
made the statements, the President wanted her to agree with
them.1031

Ms. Currie testified that she did, in fact, agree with the Presi-
dent when he said, ‘‘You were always there when she was there,
right?’’ 1032 Before the grand jury, however, Ms. Currie acknowl-
edged the possibility that Ms. Lewinsky could have visited the
President when she was not at the White House.1033

With respect to whether the President was ‘‘never really alone’’
with Ms. Lewinsky, Ms. Currie testified that there were several oc-
casions when the President and Ms. Lewinsky were either in the
Oval Office or in the study without anyone else present.1034 Ms.
Currie explained that she did not consider the President and Ms.
Lewinsky to be ‘‘alone’’ on such occasions because she was at her
desk outside the Oval Office; accordingly, they were all together in
the same ‘‘general area.’’ 1035 Ms. Currie testified that ‘‘the Presi-
dent, for all intents and purposes, is never alone. There’s always
somebody around him.’’ 1036

As to whether Ms. Lewinsky ‘‘came on’’ to him, Ms. Currie testi-
fied that she ‘‘would have no reason to know’’ whether Ms.
Lewinsky ever ‘‘came on’’ to the President because Ms. Currie was
not present all the time.1037 Finally, as to whether she ‘‘could see
and hear everything,’’ Ms. Currie testified that she should not have
agreed with the President.1038 She testified that when the Presi-
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dent and Ms. Lewinsky were alone together in the study, while Ms.
Currie was at her desk, she could ‘‘hear nothing.’’ 1039

The President also made the following statement during their
January 18, 1998 meeting, according to Ms. Currie: ‘‘[Monica
Lewinsky] wanted to have sex with me, but I told her I couldn’t
do that.’’ 1040

When the President was questioned about this meeting with Ms.
Currie in the grand jury, he testified that he recalled the conversa-
tion, but he denied that he was ‘‘trying to get Betty Currie to say
something that was untruthful.’’ 1041 Rather, the President testified
that he asked a ‘‘series of questions’’ in an effort to quickly ‘‘refresh
[his] memory.’’ 1042 The President explained: ‘‘I wanted to establish
* * * that Betty was there at all other times in the complex, and
I wanted to know what Betty’s memory was about what she heard,
what she could hear. * * * [a]nd I was trying to figure [it] out
* * * in a hurry because I knew something was up.’’ 1043

In his grand jury testimony, the President acknowledged that,
‘‘in fairness,’’ Ms. Currie ‘‘may have felt some ambivalence about
how to react’’ to his statements.1044 The President maintained that
he was trying to establish that Ms. Currie was ‘‘always there,’’ and
could see and hear everything.1045 At the same time, he acknowl-
edged that he had always tried to prevent Ms. Currie from learning
about his relationship with Ms. Lewinsky.1046 ‘‘[I] did what people
do when they do the wrong thing. I tried to do it where nobody else
was looking at it.’’ 1047

The President was also asked about his statement that Ms.
Currie was always in the Oval Office when Ms. Lewinsky visited.
He explained that he may have intended the term ‘‘Oval Office’’ to
include the entire Oval Office complex.1048 The President further
explained, ‘‘I was talking about 1997. I was never, ever trying to
get Betty Currie to claim that on the occasions when Monica
Lewinsky was there when she wasn’t anywhere around, that she
was.’’ 1049 When asked whether he restricted his remarks to the
year 1997, the President responded, ‘‘Well, I don’t recall whether
I did or not, but * * * I assumed [Ms. Currie] knew what I was
talking about.’’ 1050

When questioned about his statement to Ms. Currie, ‘‘you could
see and hear everything,’’ the President responded:

My memory of that was that, that she had the ability to
hear what was going on if she came in the Oval Office
from her office. And a lot of times, you know, when I was



121

1051 Clinton 8/17/98 GJ at 135.
1052 Clinton 8/17/98 GJ at 139. The President referred to a statement he delivered in the begin-

ning of his grand jury appearance: ‘‘[B]ecause of privacy considerations affecting my family, my-
self, and others, and in an effort to preserve the dignity of the office I hold, this is all I will
say about the specifics of these particular matters.’’ Clinton 8/17/98 GJ at 10.

1053 At 5:12 p.m., Ms. Currie paged Ms. Lewinsky, leaving the message: ‘‘Please call Kay at
home.’’ At 6:22 p.m., Ms. Currie paged Ms. Lewinsky: ‘‘Please call Kay at home.’’ At 7:06 p.m.,
Ms. Currie paged Ms. Lewinsky: ‘‘Please call Kay at home.’’ At 8:28 p.m., Ms. Currie paged Ms.
Lewinsky: ‘‘Call Kay.’’ 831–DC–00000008 (Ms. Lewinsky’s pager records) (Ms. Lewinsky’s pager
recorded calls in Pacific time). See also Currie 5/7/98 GJ at 96–97; 7/22/98 GJ at 156, 158.

1054 Currie 5/7/98 GJ at 99–100.
1055 Telephone Calls, Table 47, Call 11. See also Currie 7/22/98 GJ at 161–62.
1056 See Telephone Calls, Table 48. At 7:02 a.m. she paged Ms. Lewinsky, leaving the message:

‘‘Please call Kay at home at 8:00 this morning.’’ At 8:08 a.m., Ms. Currie paged Ms. Lewinsky
again. After calling Ms. Lewinsky’s home number at 8:29 a.m., Ms. Currie paged Ms. Lewinsky
again at 8:33 a.m. Four minutes later, Ms. Currie paged yet again, leaving the message: ‘‘Please
call Kay at home. It’s a social call. Thank you.’’ (Ms. Currie testified that these calls were, in
fact, not of a social nature. Currie 7/22/98 GJ at 161). Receiving no response, Ms. Currie paged
Ms. Lewinsky again at 8:41 a.m. She then placed a one-minute call to the President. Currie
5/7/98 GJ at 104–05; 7/22/98 GJ at 160–62.

1057 Currie 7/22/98 GJ at 162–63. This time, Ms. Currie left a more urgent message: ‘‘Please
call Kay re: family emergency.’’ 831–DC–00000009 (Ms. Lewinsky’s pager records). See Tele-
phone Calls, Table 48, Call 7.

1058 Currie 7/22/98 GJ at 157–59; 164–66.
1059 Jordan 6/9/98 GJ at 17. See also Telephone Calls, Table 48 (831–DC–00000009) (Ms.

Lewinsky’s pager records).
1060 Jordan 6/9/98 GJ at 38–39.
1061 Carter 6/18/98 GJ at 146.
1062 Jordan 6/9/98 GJ at 54–55.

in the Oval Office, she just had the door open to her office.
Then there was—the door was never completely closed to
the hall. So, I think there was—I’m not entirely sure what
I meant by that, but I could have meant that she generally
would be able to hear conversations, even if she couldn’t
see them. And I think that’s what I meant.1051

Finally, when asked about his statement to Ms. Currie that
‘‘Monica came on to me and I never touched her,’’ the President re-
fused to answer.1052

C. JANUARY 18–19: ATTEMPTS TO REACH MS. LEWINSKY

In the wake of her Sunday afternoon session, Ms. Currie paged
Ms. Lewinsky four times.1053 She testified that the President ‘‘may
have asked me to call [Ms. Lewinsky] to see what she knew or
where she was or what was happening.’’ 1054 Later that evening, at
11:02 p.m., the President called Ms. Currie to ask whether she had
spoken to Ms. Lewinsky.1055

Over a two-hour span the next morning, Monday, January 19,
1998, Ms. Currie made eight unsuccessful attempts to contact Ms.
Lewinsky, by either pager or telephone.1056 After speaking with the
President to let him know that she was unable to reach Ms.
Lewinsky, Ms. Currie again paged her.1057 The purpose of these
calls, according to Ms. Currie, was to tell Ms. Lewinsky that her
name had been mentioned in the President’s deposition.1058

Mr. Jordan also tried unsuccessfully to reach Ms. Lewinsky that
morning.1059 That afternoon, Mr. Jordan met with the President in
the Oval Office.1060 Later, Ms. Lewinsky’s attorney, Frank Carter,
called Mr. Jordan and told him that Ms. Lewinsky had obtained
new counsel, William Ginsburg and Nathaniel Speights.1061 Mr.
Jordan passed this information on to the President that evening in
a seven-minute phone conversation.1062
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1063 Schmidt, Baker, and Locy, ‘‘Clinton Accused of Urging Aide To Lie,’’ Wash. Post, Jan. 21,
1998, at A1.

1064 Podesta 6/23/98 GJ at 12.
1065 See Telephone Calls, Table 50.
1066 Mr. Bennett was apparently referring to Ms. Lewinsky’s affidavit.
1067 Clinton Accused at A1.
1068 Mr. Lindsey, on instructions from the President, see Lindsey 8/28/98 GJ at 23, has in-

voked the presidential communication privilege, the deliberative process privilege, the govern-
mental attorney-client privilege, and President Clinton’s personal attorney-client privilege with
regard to conversations with the President and has thus refused to disclose what the President
said to him on January 21. Lindsey 2/19/98 GJ at 42. Mr. Lindsey has testified, however, that
based on the President’s public statements and statements made to others in Lindsey’s presence,
the President misled him about the nature of his relationship with Ms. Lewinsky. Lindsey 8/
28/98 GJ at 93-96, 101.

1069 Currie 5/7/98 GJ at 112-14.
1070 Lindsey 8/28/98 GJ at 90. Mr. Lindsey, citing privileges, refused to testify about the sub-

stance of this conversation.
1071 1034–DC–00000111 (Mr. Jordan’s calendar). See also Jordan 3/5/98 GJ at 79 (St. Regis

Hotel), 160-61 (New York), 179 (the President’s phone call); Jordan 6/9/98 GJ at 76.
1072 See Telephone Calls, Table 50, Call 6. See also Lindsey 8/28/98 GJ at 90. Mr. Lindsey

asserted privileges over this conversation as well.

D. JANUARY 20-22: LEWINSKY STORY BREAKS

After the publication of an article alleging a sexual relationship
with Ms. Lewinsky, President Clinton conferred with his attorneys
and issued a number of denials to his aides and to the American
public.

1. ‘‘Clinton Accused’’
On Wednesday, January 21, 1998, the Washington Post pub-

lished a story entitled ‘‘Clinton Accused of Urging Aide to Lie;
Starr Probes Whether President Told Woman to Deny Alleged Af-
fair to Jones’s Lawyers.’’ 1063 The White House learned the essen-
tials of the Post story on the night of January 20, 1998. 1064

President Clinton placed a number of phone calls that night and
the following morning. 1065 From 12:08 a.m. to 12:39 a.m., he spoke
with his personal attorney, Robert Bennett. Mr. Bennett would be
quoted in the Post article as saying, ‘‘The President adamantly de-
nies he ever had a relationship with Ms. Lewinsky and she has
confirmed the truth of that.’’ 1066 He added: ‘‘This story seems ridic-
ulous and I frankly smell a rat.’’ 1067

Immediately after his call to Mr. Bennett, President Clinton
called Deputy White House Counsel Bruce Lindsey; they spoke for
about half an hour, until 1:10 a.m. 1068

At 1:16 a.m., the President called Ms. Currie at home and spoke
to her for 20 minutes. Ms. Currie testified that the President was
concerned that her name was mentioned in the Post article. 1069

Soon after this call, the President called Mr. Lindsey. 1070

A few hours later, at approximately 6:30 a.m., the President
called Mr. Jordan in New York City to tell him, according to Mr.
Jordan, that the Post story was untrue. 1071 From 7:14 a.m. to 7:22
a.m., the President spoke again with Mr. Lindsey. 1072

Responding to the Post story that day, the White House issued
a statement, personally approved by the President, declaring that
he was ‘‘outraged by these allegations’’ and that ‘‘he has never had
an improper relationship with this woman.’’ White House spokes-
person Mike McCurry said that the statement ‘‘was prepared by
the Counsel’s office, and I reviewed it with the President to make
sure that it reflected what he wanted me to say * * * He looked
at it, and he said fine. * * * It was prepared in consultation be-
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1073 White House Press Conference (Mike McCurry), Jan. 21, 1998.
1074 Lindsey 8/28/98 GJ at 11-12.
1075 Bowles 4/2/98 GJ at 84. See also Podesta 6/16/98 GJ at 85-86.
1076 Ickes 6/10/98 GJ at 73.
1077 Ms. Currie could not recall whether the President called her into the Oval Office to dis-

cuss Ms. Lewinsky on Tuesday, January 20, or Wednesday, January 21. Currie 1/27/98 GJ at
80-81.

1078 Currie 1/27/98 GJ at 80-81.
1079 Currie 1/27/98 GJ at 81.
1080 Currie 1/24/98 Int. at 8. The President did not specifically recall this second conversation

with Ms. Currie, but did not dispute that it took place: ‘‘I do not remember how many times
I talked to Betty Currie or when. I don’t. I can’t possibly remember that. I do remember when
I first heard about this story breaking, trying to ascertain what the facts were, trying to ascer-
tain what Betty’s perception was.’’ Clinton 8/17/98 GJ at 141-42.

1081 Blumenthal 2/26/98 GJ at 19.
1082 Blumenthal 6/4/98 GJ at 48-49. When later asked how he interpreted the President’s

statement, ‘‘I haven’t done anything wrong,’’ Mr. Blumenthal stated, ‘‘My understanding was
that the accusations against him which appeared in the press that day were false, that he had
not done anything wrong. . . . He had not had a sexual relationship with her, and had not
sought to obstruct justice or suborn perjury.’’ Blumenthal 6/25/98 GJ at 26.

1083 Blumenthal 6/4/98 GJ at 49. The President said, ‘‘I’ve gone down that road before, I’ve
caused pain for a lot of people and I’m not going to do that again.’’ Blumenthal 6/4/98 GJ at
49. Mr. Blumenthal ‘‘understood [this statement] to mean that he had had an adulterous rela-
tionship in the past, which is something he made very plain to the American people in his ‘‘60
Minutes’’ interview with the First Lady, which is how he introduced himself to the public . .
. . And it’s been very well known.’’ Blumenthal 6/25/98 GJ at 32.

tween the lawyers and the President. The Counsel’s Office gave it
to me. I wanted to, of course, verify that that’s exactly what the
President wanted me to say.’’ 1073

2. Denials to Aides
According to Mr. Lindsey, the remainder of the morning was

spent in a series of meetings about the Lewinsky matter, including
preparing the President for anticipated Lewinsky-related questions
in three previously scheduled media interviews. 1074 At these meet-
ings, President Clinton denied the allegations to several of his top
aides.

The President met with Chief of Staff Erskine Bowles, along with
his two deputies, John Podesta and Sylvia Matthews. According to
Mr. Bowles, the President told them, ‘‘I want you to know I did not
have sexual relationships with this woman, Monica Lewinsky. I did
not ask anybody to lie. And when the facts come out, you’ll under-
stand.’’ 1075 The President made a similar denial that morning to
Harold Ickes, his former Deputy Chief of Staff. 1076

The President also discussed the matter with Ms. Currie for a
second time. 1077 According to Ms. Currie, the President called her
into the Oval Office and gave a ‘‘sort of a recapitulation of what
we had talked about on Sunday—you know, ‘I was never alone with
her’—that sort of thing.’’ 1078 The President spoke with the same
tone and demeanor that he used during his previous session with
her. 1079 Ms. Currie testified that the President may have men-
tioned that she might be asked about Ms. Lewinsky. 1080

Later that day, the President summoned Sidney Blumenthal to
the Oval Office. They spoke for about 30 minutes. 1081 The Presi-
dent said to Mr. Blumenthal, ‘‘I haven’t done anything wrong.’’ 1082

Mr. Blumenthal testified that the President told him, ‘‘Monica
Lewinsky came on to me and made a sexual demand on me.’’ The
President said that he ‘‘rebuffed her.’’ 1083 The President also told
Mr. Blumenthal that Ms. Lewinsky had ‘‘threatened him. She said
that she would tell people they’d had an affair, that she was known
as the stalker among her peers, and that she hated it and if she
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1084 Blumenthal 6/4/98 GJ at 49.
1085 Blumenthal 6/4/98 GJ at 50.
1086 Blumenthal 6/4/98 GJ at 49-50; Blumenthal 6/25/98 GJ at 15, 51.
1087 Podesta 6/16/98 GJ at 92.
1088 Podesta 6/16/98 GJ at 92. The President made another misleading statement about his

relationship with Ms. Lewinsky to Mr. Podesta a few weeks later. According to Mr. Podesta,
‘‘[h]e said to me that after she [Ms. Lewinsky] left [the White House], that when she had come
by, she came by to see Betty, and that he—when she was there either Betty was with them—
either that she was with Betty when he saw her or that he saw her in the Oval Office with
the door open and Betty was around—and Betty was out at her desk.’’ Podesta 6/16/98 GJ at
88.

1089 Clinton 8/17/98 GJ at 101-09.
1090 Clinton 8/17/98/ GJ at 101, 106. The President was asked specifically whether he denied

telling Mr. Podesta that he did not have any kind of sex whatsoever, including oral sex, with
Ms. Lewinsky. The President responded: ‘‘I’m not saying that anybody who had a contrary mem-
ory is wrong. I do not remember.’’ Clinton 8/17/98 GJ at 105.

had an affair or said she had an affair then she wouldn’t be the
stalker any more.’’ 1084 Mr. Blumenthal then asked the President
whether he and Ms. Lewinsky were alone when she threatened
him. The President responded, ‘‘Well, I was within eyesight or ear-
shot of someone.’’ 1085

According to Mr. Blumenthal, the President complained: ‘‘I feel
like a character in a novel. I feel like somebody who is surrounded
by an oppressive force that is creating a lie about me and I can’t
get the truth out. I feel like the character in the novel Darkness
at Noon.’’ 1086

Soon thereafter, in the course of a meeting about the progress of
the President’s State of the Union address, the President made a
second denial of the allegations to Mr. Podesta. 1087 Mr. Podesta
testified:

[H]e said to me that he had never had sex with her, and
that—and that he never asked—you know, he repeated the
denial, but he was extremely explicit in saying he never
had sex with her * * * Well, I think he said—he said
that—there was some spate of, you know, what sex acts
were counted, and he said that he had never had sex with
her in any way whatsoever—that they had not had oral
sex. 1088

The President was asked during his grand jury appearance
whether he recalled denying a sexual relationship with Ms.
Lewinsky to his senior aides and advisors, including Mr. Bowles,
Mr. Podesta, Mr. Blumenthal, Mr. Ickes, and Mr. Jordan. 1089 The
President did not recall specific details but did remember the fol-
lowing:

I met with certain people, and [to] a few of them I said
I didn’t have sex with Monica Lewinsky, or I didn’t have
an affair with her or something like that. I had a very
careful thing I said, and I tried not to say anything else
* * * I remember that I issued a number of denials to peo-
ple that I thought needed to hear them, but I tried to be
careful and to be accurate.

* * * * * * *
And I believe, sir, that—you’ll have to ask them what

they thought. But I was using those terms in the normal
way people use them. 1090
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1091 In claiming that this statement was true, the President was apparently relying on the
same tense-based distinction he made during the Jones deposition. See Clinton 8/17/98 GJ at
59–61 (‘‘It depends on what the meaning of the word ‘is’ is. If the—if he—if ‘is’ means is and
never has been, that is not—that is one thing. If it means there is none, that was a completely
true statement. * * * Now, if someone had asked me on that day, are you having any kind of
sexual relations with Ms. Lewinsky, that is, asked me a question in the present tense, I would
have said no. And it would have been completely true.’’)

1092 Clinton 8/17/98 GJ at 107.
1093 Clinton 8/17/98 GJ at 107.
1094 Broadcast on ‘‘All Things Considered’’ on National Public Radio, 5:07 p.m., Wednesday,

January 21, 1998.
1095 ‘‘The News Hour with Jim Lehrer,’’ PBS, interview with President Bill Clinton by Jim

Lehrer, Wednesday, January 21, 1998. As evidenced by his grand jury testimony, the President
is attentive to matters of verb tense. Clinton 8/17/98 GJ at 59.

1096 Televised Remarks by President Clinton at Photo Opportunity at the White House with
Palestinian Authority Chairman Yasser Arafat, January 22, 1998, 10:22 a.m.

The President testified that he had said ‘‘things that were true
about this relationship. That I used—in the language I used, I said,
there’s nothing going on between us. That was true. 1091 I said I did
not have sex with her as I defined it. That was true.’’ 1092 The
President qualified this answer, however: ‘‘I said things that were
true. They may have been misleading, and if they were I have to
take responsibility for it, and I’m sorry.’’ 1093

3. Initial Denials to the American Public
On the afternoon of January 21, the President made his first of

a series of previously scheduled media appearances. In an inter-
view on National Public Radio’s ‘‘All Things Considered,’’ the fol-
lowing colloquy took place:

Q: Mr. President, * * * [m]any Americans woke up to
the news today that the Whitewater independent counsel
is investigating an allegation that you * * * encouraged a
young woman to lie to lawyers in the Paula Jones civil
suit. Is there any truth to that allegation?

WJC: No, sir, there’s not. It’s just not true.
Q: Is there any truth to the allegation of an affair be-

tween you and the young woman?
WJC: No. That’s not true either. * * * The charges are

not true. And I haven’t asked anybody to lie. 1094

That evening, the President appeared on the PBS program ‘‘The
News Hour with Jim Lehrer.’’ He was asked again whether the al-
legation of an affair with a White House intern was true. The
President replied, ‘‘That is not true. That is not true. I did not ask
anyone to tell anything other than the truth. There is no improper
relationship. And I intend to cooperate with this inquiry. But that
is not true.’’ When asked to define what he meant by the term ‘‘im-
proper relationship,’’ the President answered, ‘‘Well, I think you
know what it means. It means that there is not a sexual relation-
ship, an improper sexual relationship, or any other kind of im-
proper relationship.’’ 1095

The following morning, on January 22, 1998, the President again
denied he had done anything improper. Speaking at a televised
White House photo opportunity with Palestinian Authority Chair-
man Yasser Arafat, the President stated: ‘‘[T]he allegations are
false, and I would never ask anybody to do anything other than tell
the truth. That is false.’’ 1096
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1097 Roll Call, Inc., January 22, 1998; transcript of press conference.
1098 ‘‘All Things Considered,’’ January 21, 1998.
1099 ‘‘The News Hour,’’ January 21, 1998.
1100 Televised Remarks By President Clinton at Photo Opportunity at the White House with

Palestinian Authority Chairman Yasser Arafat, January 22, 1998, 10:22 a.m.
1101 Roll Call, Inc., January 22, 1998. President Clinton was extended invitations to appear

before the grand jury and give his testimony on: January 28, 1998; February 4, 1998; February
9, 1998; February 21, 1998; March 2, 1998; and March 13, 1998. He declined all of these invita-
tions. On July 16, 1998, the grand jury issued the President a subpoena. The President prompt-
ly moved for a postponement of two weeks in which to respond. At a hearing on the President’s
motion, Chief Judge Norma Holloway Johnson stated, ‘‘What we need to do is to move forward
and move forward expeditiously * * *. [A]pparently the grand jury has determined that [they]
need to hear from the [President].’’ In re Grand Jury Proceedings, Misc. No. 98–267, July 28,
1998, at pp. 27–28. Before Judge Johnson ruled, the President’s attorneys negotiated the terms
of the President’s appearance.

1102 Morris 8/18/98 GJ at 6, 10, 12. Mr. Morris was questioned after the President’s grand
jury appearance on August 17, 1998; accordingly, the OIC never had an opportunity to question
the President about this conversation.

1103 Morris 8/18/98 GJ at 14.

The President also gave an interview to Roll Call that day. He
stated: ‘‘[T]he relationship was not improper, and I think that’s im-
portant enough to say * * *. But let me answer—it is not an im-
proper relationship and I know what the word means * * *. The
relationship was not sexual. And I know what you mean, and the
answer is no.’’ 1097

At each of these interviews, the President pledged he would co-
operate fully with the investigation. On NPR, the President stated:
‘‘I have told people that I would cooperate in the investigation, and
I expect to cooperate with it. I don’t know any more about it, really,
than you do. But I will cooperate * * *. I’m doing my best to co-
operate with the investigation.’’ 1098 To Mr. Lehrer, he said: ‘‘[W]e
are doing the best to cooperate here, but we don’t know much yet
* * *. I think it’s important that we cooperate, I will cooperate, but
I want to focus on the work at hand.’’ 1099

In his photo opportunity with Mr. Arafat, the President stated:
[T]he American people have a right to get answers. We

are working very hard to comply, get all the requests for
information up here. And we will give you as many an-
swers as we can, as soon as we can, at the appropriate
time, consistent with our obligation to also cooperate with
the investigations. And that’s not a dodge; that’s really
what I’ve—I’ve talked with our people. I want to do that.
I’d like for you to have more rather than less, sooner rath-
er than later. So we will work through it as quickly as we
can and get all those questions out there to you.’’ 1100

Finally, in his Roll Call interview, the President vowed: ‘‘I’m
going to cooperate with this investigation * * *. And I’ll cooper-
ate.’’ 1101

4. ‘‘We Just Have To Win’’
Amidst the flurry of press activity on January 21, 1998, the

President’s former political consultant, Dick Morris, read the Post
story and called the President. 1102 According to Mr. Morris, he told
the President, ‘‘You poor son of a bitch. I’ve just read what’s going
on.’’ 1103 The President responded, Mr. Morris recalled, ‘‘Oh, God.
This is just awful * * *. I didn’t do what they said I did, but I did
do something. I mean, with this girl, I didn’t do what they said, but
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1104 Mr. Morris testified that he interpreted the ‘‘something’’ to be sexual in nature. Morris
8/18/98 GJ at 94.

1105 Morris 8/18/98 GJ at 14.
1106 Morris 8/18/98 GJ at 15.
1107 Morris 8/18/98 GJ at 15-16.
1108 Morris 8/18/98 GJ at 17.
1109 Morris 8/18/98 GJ at 28.
1110 Morris 8/18/98 GJ at 30.
1111 Morris 8/18/98 GJ at 34. Mr. Morris believed that Ms. Lewinsky’s credibility was in ques-

tion based on a claim by a USA Today reporter that there was an occasion when the President
and Mr. Morris spoke on the telephone while they each were involved in a sexual encounter.
The President was reportedly ‘‘having sex’’ with Ms. Lewinsky while Mr. Morris was allegedly
involved with a prostitute at the Jefferson Hotel. Morris 8/18/98 GJ at 32, 34.

1112 Morris 8/18/98 GJ at 35.
1113 Thomason 8/11/98 GJ at 6.
1114 Although Mr. Thomason originally offered to stay with the President for a ‘‘couple of days,’’

he stayed at the White House Residence for 34 days. Thomason 8/11/98 GJ at 6, 10. Mr.
Thomason testified that while ‘‘not particularly an expert in media matters * * * my wife and
I seem to have a feel of what the rest of America is thinking * * * .’’ Thomason 8/11/98 GJ
at 24.

1115 Thomason 8/11/98 GJ at 15–16. Mr. Thomason said he ‘‘went on the assumption that [the
allegations] were not true,’’ but he never asked the President because he talked to his attorney,
Robert Bennett (also the President’s personal attorney), who advised him ‘‘to make sure you

Continued

I did . . . do something 1104 * * * And I may have done enough so
that I don’t know if I can prove my innocence * * *. There may
be gifts. I gave her gifts, * * * [a]nd there may be messages on her
phone answering machine.’’ 1105

Mr. Morris assured the President, ‘‘[t]here’s a great capacity for
forgiveness in this country and you should consider tapping into
it.’’ 1106 The President said, ‘‘But what about the legal thing? You
know, the legal thing? You know, Starr and perjury and all * * *.
You know, ever since the election, I’ve tried to shut myself down.
I’ve tried to shut my body down, sexually, I mean * * *. But some-
times I slipped up and with this girl I just slipped up.’’ 1107

Mr. Morris suggested that he take a poll on the voters’ willing-
ness to forgive confessed adultery. The President agreed. 1108

Mr. Morris telephoned the President later that evening with the
poll results, which showed that the voters were ‘‘willing to forgive
[the President] for adultery, but not for perjury or obstruction of
justice[.]’’ 1109 When Mr. Morris explained that the poll results sug-
gested that the President should not go public with a confession or
explanation, he replied, ‘‘Well, we just have to win, then.’’ 1110

The President had a follow-up conversation with Mr. Morris dur-
ing the evening of January 22, 1998, when Mr. Morris was consid-
ering holding a press conference to ‘‘blast Monica Lewinsky ‘out of
the water.’ ’’ 1111 The President told Mr. Morris to ‘‘be careful.’’ Ac-
cording to Mr. Morris, the President warned him not to ‘‘be too
hard on [Ms. Lewinsky] because there’s some slight chance that
she may not be cooperating with Starr and we don’t want to alien-
ate her by anything we’re going to put out.’’ 1112

Meanwhile, in California, the President’s good friend and Holly-
wood producer, Harry Thomason, had seen the President’s inter-
view with Jim Lehrer on televison. 1113 Mr. Thomason, who had oc-
casionally advised the President on matters relating to the media,
traveled to Washington, D.C., and met with him the next day. 1114

Mr. Thomason told the President that ‘‘the press seemed to be say-
ing that [the President’s comments were] weak’’ and that he, Mr.
Thomason, ‘‘thought his response wasn’t as strong as it could have
been.’’ 1115 Mr. Thomason recommended that the President ‘‘should
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don’t ask questions that will get you subpoenaed.’’ Id. at 22, 27. Mr. Thomason also testified
he did not ask the President whether the denial was true because ‘‘I wanted it to be true and
I felt it not to be true.’’ Id. at 32–33.

1116 Thomason 8/11/98 GJ at 15.
1117 Thomason 8/11/98 GJ at 27.
1118 Schmidt and Baker, ‘‘Ex-Intern Rejected Immunity Offer in Probe,’’ Wash. Post, Jan. 24,

1998, at A1.
1119 Schmidt and Baker, ‘‘Ex-Intern Rejected Immunity Offer,’’ at A1.
1120 Larry King Weekend, Jan. 24, 1998, Transcript No. 98012400V42.
1121 In fact, the President did draw a distinction between ‘‘is’’ and ‘‘was.’’ See Clinton 8/17/98

GJ at 59.
1122 Larry King Weekend, Jan. 24, 1998, Transcript No. 98012400V42.
1123 Televised Remarks by President Clinton at the White House Education News Conference,

Monday, January 26, 1998, 10:00 a.m. See Chi. Tribune, Jan. 27, 1998, at 1 (‘‘A defiant Presi-
dent Clinton wagged his finger at the cameras and thumped the lectern Monday as he insisted
he did not have sex with a young White House intern or ask her to deny it under oath.’’).

explain it so there’s no doubt in anybody’s mind that nothing hap-
pened.’’ 1116 The President agreed: ‘‘You know, you’re right. I should
be more forceful than that.’’ 1117

In the ensuing days, the President, through his Cabinet, issued
a number of firm denials. On January 23, 1998, the President
started a Cabinet meeting by saying the allegations were un-
true. 1118 Afterward, several Cabinet members appeared outside the
White House. Madeline Albright, Secretary of State, said: ‘‘I believe
that the allegations are completely untrue.’’ The others agreed. ‘‘I’ll
second that, definitely,’’ Commerce Secretary William Daley said.
Secretary of Education Richard Riley and Secretary of Health and
Human Services Donna Shalala concurred. 1119

The next day, Ann Lewis, White House Communications Direc-
tor, publicly announced that ‘‘those of us who have wanted to go
out and speak on behalf of the president’’ had been given the green
light by the President’s legal team. 1120 She reported that the Presi-
dent answered the allegations ‘‘directly’’ by denying any improper
relationship. She believed that, in issuing his public denials, the
President was not ‘‘splitting hairs, defining what is a sexual rela-
tionship, talking about ‘is’ rather than was. 1121 You know, I always
thought, perhaps I was naive, since I’ve come to Washington, when
you said a sexual relationship, everybody knew what that meant.’’
Ms. Lewis expressly said that the term includes ‘‘oral sex.’’ 1122

On Monday, January 26, 1998, in remarks in the Roosevelt Room
in the White House, President Clinton gave his last public state-
ment for several months on the Lewinsky matter. At an event pro-
moting after-school health care, the President denied the allega-
tions in the strongest terms: ‘‘I want to say one thing to the Amer-
ican people. I want you to listen to me. I’m going to say this again:
I did not have sexual relations with that woman, Miss Lewinsky.
I never told anybody to lie, not a single time. Never. These allega-
tions are false.’’ 1123
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THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON COMMITTED ACTS THAT MAY CONSTITUTE
GROUNDS FOR AN IMPEACHMENT

INTRODUCTION

Pursuant to Section 595(c) of Title 28, the Office of Independent
Counsel (OIC) hereby submits substantial and credible information
that President Clinton obstructed justice during the Jones v. Clin-
ton sexual harassment lawsuit by lying under oath and concealing
evidence of his relationship with a young White House intern and
federal employee, Monica Lewinsky. After a federal criminal inves-
tigation of the President’s actions began in January 1998, the
President lied under oath to the grand jury and obstructed justice
during the grand jury investigation. There also is substantial and
credible information that the President’s actions with respect to
Monica Lewinsky constitute an abuse of authority inconsistent
with the President’s constitutional duty to faithfully execute the
laws.

There is substantial and credible information supporting the fol-
lowing eleven possible grounds for impeachment:

1. President Clinton lied under oath in his civil case when he de-
nied a sexual affair, a sexual relationship, or sexual relations with
Monica Lewinsky.

2. President Clinton lied under oath to the grand jury about his
sexual relationship with Ms. Lewinsky.

3. In his civil deposition, to support his false statement about the
sexual relationship, President Clinton also lied under oath about
being alone with Ms. Lewinsky and about the many gifts ex-
changed between Ms. Lewinsky and him.

4. President Clinton lied under oath in his civil deposition about
his discussions with Ms. Lewinsky concerning her involvement in
the Jones case.

5. During the Jones case, the President obstructed justice and
had an understanding with Ms. Lewinsky to jointly conceal the
truth about their relationship by concealing gifts subpoenaed by
Ms. Jones’s attorneys.

6. During the Jones case, the President obstructed justice and
had an understanding with Ms. Lewinsky to jointly conceal the
truth of their relationship from the judicial process by a scheme
that included the following means: (i) Both the President and Ms.
Lewinsky understood that they would lie under oath in the Jones
case about their sexual relationship; (ii) the President suggested to
Ms. Lewinsky that she prepare an affidavit that, for the President’s
purposes, would memorialize her testimony under oath and could
be used to prevent questioning of both of them about their relation-
ship; (iii) Ms. Lewinsky signed and filed the false affidavit; (iv) the
President used Ms. Lewinsky’s false affidavit at his deposition in
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an attempt to head off questions about Ms. Lewinsky; and (v) when
that failed, the President lied under oath at his civil deposition
about the relationship with Ms. Lewinsky.

7. President Clinton endeavored to obstruct justice by helping
Ms. Lewinsky obtain a job in New York at a time when she would
have been a witness harmful to him were she to tell the truth in
the Jones case.

8. President Clinton lied under oath in his civil deposition about
his discussions with Vernon Jordan concerning Ms. Lewinsky’s in-
volvement in the Jones case.

9. The President improperly tampered with a potential witness
by attempting to corruptly influence the testimony of his personal
secretary, Betty Currie, in the days after his civil deposition.

10. President Clinton endeavored to obstruct justice during the
grand jury investigation by refusing to testify for seven months
and lying to senior White House aides with knowledge that they
would relay the President’s false statements to the grand jury—and
did thereby deceive, obstruct, and impede the grand jury.

11. President Clinton abused his constitutional authority by (i)
lying to the public and the Congress in January 1998 about his re-
lationship with Ms. Lewinsky; (ii) promising at that time to cooper-
ate fully with the grand jury investigation; (iii) later refusing six
invitations to testify voluntarily to the grand jury; (iv) invoking Ex-
ecutive Privilege; (v) lying to the grand jury in August 1998; and
(vi) lying again to the public and Congress on August 17, 1998—
all as part of an effort to hinder, impede, and deflect possible in-
quiry by the Congress of the United States.

The first two possible grounds for impeachment concern the
President’s lying under oath about the nature of his relationship
with Ms. Lewinsky. The details associated with those grounds are,
by their nature, explicit. The President’s testimony unfortunately
has rendered the details essential with respect to those two
grounds, as will be explained in those grounds.
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1 The pseudonym Jane Doe was used during discovery to refer to certain women whose identi-
ties were protected from the public.

2 For a discussion of the procedural background to the Jones case, see Appendix, Tab C.

I. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON LIED UNDER OATH AS A DEFENDANT IN JONES V.
CLINTON REGARDING HIS SEXUAL RELATIONSHIP WITH MONICA
LEWINSKY.

(1) He denied that he had a ‘‘sexual relationship’’ with
Monica Lewinsky.

(2) He denied that he had a ‘‘sexual affair’’ with Monica
Lewinsky.

(3) He denied that he had ‘‘sexual relations’’ with Monica
Lewinsky.

(4) He denied that he engaged in or caused contact with the
genitalia of ‘‘any person’’ with an intent to arouse or gratify
(oral sex performed on him by Ms. Lewinsky).

(5) He denied that he made contact with Monica Lewinsky’s
breasts or genitalia with an intent to arouse or gratify.

On May 6, 1994, former Arkansas state employee Paula Corbin
Jones filed a federal civil rights lawsuit against President Clinton
claiming that he had sexually harassed her on May 8, 1991, by re-
questing her to perform oral sex on him in a suite at the Excelsior
Hotel in Little Rock. Throughout the pretrial discovery process in
Jones v. Clinton, United States District Judge Susan Webber
Wright ruled, over the President’s objections, that Ms. Jones’s law-
yers could seek various categories of information, including infor-
mation about women who had worked as government employees
under Governor or President Clinton and allegedly had sexual ac-
tivity with him. Judge Wright’s rulings followed the prevailing law
in sexual harassment cases: The defendant’s sexual relationships
with others in the workplace, including consensual relationships,
are a standard subject of inquiry during the discovery process.
Judge Wright recognized the commonplace nature of her discovery
rulings and stated that she was following a ‘‘meticulous standard
of materiality’’ in allowing such questioning.

At a hearing on January 12, 1998, Judge Wright required Ms.
Jones to list potential trial witnesses. Ms. Jones’s list included sev-
eral ‘‘Jane Does.’’ 1 Ms. Jones’s attorneys said they intended to call
a Jane Doe named Monica Lewinsky as a witness to support Ms.
Jones’s claims. Under Ms. Jones’s legal theory, women who had
sexual relationships with the President received job benefits be-
cause of the sexual relationship, but women who resisted the Presi-
dent’s sexual advances were denied such benefits.2

On January 17, 1998, Ms. Jones’s lawyers deposed President
Clinton under oath with Judge Wright present and presiding over
the deposition. Federal law requires a witness testifying under oath
to provide truthful answers. The intentional failure to provide
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3 Sections 1621 and 1623 of Title 18 (perjury) carry a penalty of imprisonment of not more
than five years for knowingly making a false, material statement under oath, including in any
ancillary court proceeding. An ‘‘ancillary proceeding’’ includes a deposition in a civil case. United
States v. McAfee, 8 F.3d 1010, 1013 (5th Cir. 1993); United States v. Scott, 682 F.2d 695, 698
(8th Cir. 1982). The perjury statutes apply to statements made during civil proceedings. As one
United States Court of Appeals recently stated, ‘‘we categorically reject any suggestion, implicit
or otherwise, that perjury is somehow less serious when made in a civil proceeding. Perjury,
regardless of the setting, is a serious offense that results in incalculable harm to the functioning
and integrity of the legal system as well as to private individuals.’’ United States v. Holland,
22 F.3d 1040, 1047 (11th Cir. 1994); see also United States v. Wilkinson, 137 F.3d 214, 225 (4th
Cir. 1998).

4 Clinton 1/17/98 Depo.; see also Clinton 1/17/98 Depo. at 18.
5 Clinton 1/17/98 Depo. at 19.
6 Written interrogatories are a common discovery device in federal civil cases by which a party

serves written questions on the opposing party. The rules require that they be answered under
oath and therefore under penalty of perjury. See Fed. R. Civ. P. 33.

7 V002–DC–00000016–32 (Plaintiff’s Second Set of Interrogatories, see Interrogatory no. 10).
The interrogatory in the text reflects Judge Wright’s order, dated December 11, 1997, limiting
the scope of the question to cover only women who were state or federal employees at the rel-
evant times.

8 V002–DC–00000052–55 (President Clinton’s Supplemental Responses to Plaintiff’s Second
Set of Interrogatories, see Response to Interrogatory no. 10).

truthful answers is a crime punishable by imprisonment and fine.3
At the outset of his deposition, the President took an oath adminis-
tered by Judge Wright: ‘‘Do you swear or affirm * * * that the tes-
timony you are about to give in the matter before the court is the
truth, the whole truth, and nothing but the truth, so help you
God?’’ The President replied: ‘‘I do.’’ 4 At the beginning of their
questioning, Ms. Jones’s attorneys asked the President: ‘‘And your
testimony is subject to the penalty of perjury; do you understand
that, sir?’’ The President responded, ‘‘I do.’’ 5

Based on the witness list received in December 1997 (which in-
cluded Ms. Lewinsky) and the January 12, 1998, hearing, the
President and his attorneys were aware that Ms. Jones’s attorneys
likely would question the President at his deposition about Ms.
Lewinsky and the other ‘‘Jane Does.’’ In fact, the attorneys for Ms.
Jones did ask numerous questions about ‘‘Jane Does,’’ including
Ms. Lewinsky.

There is substantial and credible information that President
Clinton lied under oath in answering those questions.

A. EVIDENCE THAT PRESIDENT CLINTON LIED UNDER OATH DURING
THE CIVIL CASE

1. President Clinton’s Statements Under Oath About Monica
Lewinsky

During pretrial discovery, Paula Jones’s attorneys served the
President with written interrogatories.6 One stated in relevant
part:

Please state the name, address, and telephone number
of each and every [federal employee] with whom you had
sexual relations when you [were] * * * President of the
United States.7

The interrogatory did not define the term ‘‘sexual relations.’’ Judge
Wright ordered the President to answer the interrogatory, and on
December 23, 1997, under penalty of perjury, President Clinton an-
swered ‘‘None.’’ 8

At the January 17, 1998, deposition of the President, Ms. Jones’s
attorneys asked the President specific questions about possible sex-
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9 Clinton 1/17/98 Depo., Exh. 1.
10 Robert S. Bennett, counsel for President Clinton.
11 Clinton 1/17/98 Depo. at 78 (emphasis added).
12 Id. at 204 (emphasis added). The full text of Ms. Lewinsky’s affidavit is set forth in the Doc.

Supp. B, Tab 7.

ual activity with Monica Lewinsky. The attorneys used various
terms in their questions, including ‘‘sexual affair,’’ ‘‘sexual relation-
ship,’’ and ‘‘sexual relations.’’ The terms ‘‘sexual affair’’ and ‘‘sexual
relationship’’ were not specially defined by Ms. Jones’s attorneys.
The term ‘‘sexual relations’’ was defined:

For the purposes of this deposition, a person engages in ‘‘sex-
ual relations’’ when the person knowingly engages in or causes
* * * contact with the genitalia, anus, groin, breast, inner
thigh, or buttocks of any person with an intent to arouse or
gratify the sexual desire of any person. * * * ‘‘Contact’’ means
intentional touching, either directly or through clothing.9

President Clinton answered a series of questions about Ms.
Lewinsky, including:

Q: Did you have an extramarital sexual affair with Monica
Lewinsky?

WJC: No.
Q: If she told someone that she had a sexual affair with you

beginning in November of 1995, would that be a lie?
WJC: It’s certainly not the truth. It would not be the truth.
Q: I think I used the term ‘‘sexual affair.’’ And so the record

is completely clear, have you ever had sexual relations with
Monica Lewinsky, as that term is defined in Deposition Exhibit
1, as modified by the Court?

Mr. Bennett: 10

I object because I don’t know that he can remember—
Judge Wright:

Well, it’s real short. He can—I will permit the question and
you may show the witness definition number one.

WJC: I have never had sexual relations with Monica
Lewinsky. I’ve never had an affair with her.11

President Clinton reiterated his denial under questioning by his
own attorney:

Q: In paragraph eight of [Ms. Lewinsky’s] affidavit, she says
this, ‘‘I have never had a sexual relationship with the Presi-
dent, he did not propose that we have a sexual relationship, he
did not offer me employment or other benefits in exchange for
a sexual relationship, he did not deny me employment or other
benefits for rejecting a sexual relationship.’’ Is that a true and
accurate statement as far as you know it?

WJC: That is absolutely true.12

2. Monica Lewinsky’s Testimony
Monica Lewinsky testified under oath before the grand jury that,

beginning in November 1995, when she was a 22-year-old White
House intern, she had a lengthy relationship with the President
that included substantial sexual activity. She testified in detail
about the times, dates, and nature of ten sexual encounters that
involved some form of genital contact. As explained in the Nar-
rative section of this Referral, White House records corroborate Ms.
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13 White House records reflecting entry and exit are incomplete. For Ms. Lewinsky, there are
no records for January 7, 1996, and January 21, 1996.

14 The President’s false statements to the grand jury are discussed in Ground II.
15 Lewinsky 8/26/98 Depo. at 6–7.
16 Id. at 7.
17 Id. at 8. Ms. Lewinsky stated that the hallway outside the Oval Office study was more suit-

able for their encounters than the Oval Office because the hallway had no windows. Lewinsky
8/6/98 GJ at 34–35.

18 Lewinsky 8/26/98 Depo. at 8.
19 Id. at 8, 21. Ms. Lewinsky testified that she had an orgasm. Id. at 8.

Lewinsky’s testimony in that the President was in the Oval Office
area during the encounters. The records of White House entry and
exit are incomplete for employees, but they do show her presence
in the White House on eight of those occasions.13

The ten incidents are recounted here because they are necessary
to assess whether the President lied under oath, both in his civil
deposition, where he denied any sexual relationship at all, and in
his grand jury testimony, where he acknowledged an ‘‘inappropri-
ate intimate contact’’ but denied any sexual contact with Ms.
Lewinsky’s breasts or genitalia. When reading the following de-
scriptions, the President’s denials under oath should be kept in
mind.

Unfortunately, the nature of the President’s denials requires that
the contrary evidence be set forth in detail. If the President, in his
grand jury appearance, had admitted the sexual activity recounted
by Ms. Lewinsky and conceded that he had lied under oath in his
civil deposition, these particular descriptions would be superfluous.
Indeed, we refrained from questioning Ms. Lewinsky under oath
about particular details until after the President’s August 17 testi-
mony made that questioning necessary. But in view of (i) the Presi-
dent’s denials, (ii) his continued contention that his civil deposition
testimony was legally accurate under the terms and definitions em-
ployed, and (iii) his refusal to answer related questions, the detail
is critical. The detail provides credibility and corroboration to Ms.
Lewinsky’s testimony. It also demonstrates with clarity that the
President lied under oath both in his civil deposition and to the
federal grand jury.14 There is substantial and credible information
that the President’s lies about his relationship with Ms. Lewinsky
were abundant and calculating.

(i) Wednesday, November 15, 1995
Ms. Lewinsky testified that she had her first sexual contact with

the President on the evening of Wednesday, November 15, 1995,
while she was an intern at the White House. Two times that
evening, the President invited Ms. Lewinsky to meet him near the
Oval Office.15 On the first occasion, the President took Ms.
Lewinsky back into the Oval Office study, and they kissed.16 On
the second, she performed oral sex on the President in the hallway
outside the Oval Office study.17 During this encounter, the Presi-
dent directly touched and kissed Ms. Lewinsky’s bare breasts.18 In
addition, the President put his hand down Ms. Lewinsky’s pants
and directly stimulated her genitalia (acts clearly within the defini-
tion of ‘‘sexual relations’’ used at the Jones deposition).19
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20 Id. at 11–12.
21 Id. at 12–13.
22 Id. at 14.
23 Id. at 12–13.
24 Id. at 15–16.
25 Id. at 17. After the sexual encounter, she saw the President masturbate in the bathroom

near the sink. Id. at 18.
26 Id. at 18.
27 Id. at 18.
28 Id. at 19. They engaged in oral-anal contact as well. See Lewinsky 8/26/98 Depo. at 18–20.
29 Id. at 21–22. This was shortly after their first phone sex encounter, which occurred on Janu-

ary 16, 1996. Id. at 22; Lewinsky 7/30/98 Int. at 9. Phone sex occurs when one or both parties
masturbate while one or both parties talk in a sexually explicit manner on the telephone.

30 Lewinsky 8/26/98 Depo. at 25.
31 Id. at 26. As Ms. Lewinsky departed, she observed the President ‘‘manually stimulating’’

himself in Ms. Hernreich’s office. Id. at 27.

(ii) Friday, November 17, 1995
Ms. Lewinsky testified that she met with the President again

two days later, on Friday, November 17, 1995.20 During that en-
counter, Ms. Lewinsky stated, she performed oral sex on the Presi-
dent in the private bathroom outside the Oval Office study.21 The
President initiated the oral sex by unzipping his pants and expos-
ing his genitals. Ms. Lewinsky understood the President’s actions
to be a sign that he wanted her to perform oral sex on him.22 Dur-
ing this encounter, the President also fondled Ms. Lewinsky’s bare
breasts with his hands and kissed her breasts.23

(iii) Sunday, December 31, 1995
Ms. Lewinsky testified that she met with the President on New

Year’s Eve, Sunday, December 31, 1995, after the President invited
her to the Oval Office.24 Once there, the President lifted Ms.
Lewinsky’s sweater, fondled her bare breasts with his hands, and
kissed her breasts. She stated that she performed oral sex on the
President in the hallway outside the Oval Office study.25

(iv) Sunday, January 7, 1996
Monica Lewinsky testified that she performed oral sex on the

President in the bathroom outside the Oval Office study during the
late afternoon on Sunday, January 7, 1996.26 The President ar-
ranged this encounter by calling Ms. Lewinsky at home and invit-
ing her to visit.27 On that occasion, the President and Ms.
Lewinsky went into the bathroom, where he fondled her bare
breasts with his hands and mouth. During this encounter, the
President stated that he wanted to perform oral sex on Ms.
Lewinsky, but she stopped him for a physical reason.28

(v) Sunday, January 21, 1996
Ms. Lewinsky testified that she and the President had a sexual

encounter on the afternoon of Sunday, January 21, 1996, after he
invited her to the Oval Office.29 The President lifted Ms.
Lewinsky’s top and fondled her bare breasts.30 The President un-
zipped his pants and exposed his genitals, and she performed oral
sex on him in the hallway outside the Oval Office study.31

(vi) Sunday, February 4, 1996
Ms. Lewinsky testified that she and the President had sexual

contact in the Oval Office study and in the adjacent hallway on the
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32 Id. at 28–32.
33 Id. at 28.
34 Id. at 30–31. Ms. Lewinsky testified that she had an orgasm. Id.
35 Id. at 30–32. They engaged in oral-anal contact as well. See Lewinsky 8/26/98 Depo. at 29–

33.
36 Id. at 34–38.
37 Id. at 37–38. The President then put the cigar in his mouth and said to Ms. Lewinsky:

‘‘it tastes good.’’ Lewinsky 7/30/98 Int. at 12–13; see also Lewinsky Depo. at 38.
38 Lewinsky 8/6/98 GJ at 91, 94–97; Lewinsky 8/26/98 Depo. at 40–42.
39 Lewinsky 8/26/98 Depo. at 40–43.
40 Id. at 45–49. They had engaged in phone sex a number of times in the interim, according

to Ms. Lewinsky. Lewinsky 7/30/98 Int. at 14–15.
41 Lewinsky 8/26/98 Depo. at 47. On this occasion, the President ejaculated. Id.
42 FBI Lab Report, Lab Nos. 980730002SBO and 980803100SBO, 8/17/98.

afternoon of Sunday, February 4, 1996. 32 That day, the President
had called Ms. Lewinsky. 33 During their encounter, the President
partially removed Ms. Lewinsky’s dress and bra and touched her
bare breasts with his mouth and hands. He also directly touched
her genitalia. 34 Ms. Lewinsky performed oral sex on the Presi-
dent. 35

(vii) Sunday, March 31, 1996
Ms. Lewinsky testified that she and the President had sexual

contact in the hallway outside the Oval Office study during the late
afternoon of Sunday, March 31, 1996. 36 The President arranged
this encounter by calling Ms. Lewinsky and inviting her to the
Oval Office. During this encounter, Ms. Lewinsky did not perform
oral sex on the President. The President fondled Ms. Lewinsky’s
bare breasts with his hands and mouth and fondled her genitalia
directly by pulling her underwear out of the way. In addition, the
President inserted a cigar into Ms. Lewinsky’s vagina. 37

(viii) Sunday, April 7, 1996
Ms. Lewinsky testified that she and the President had sexual

contact on Easter Sunday, April 7, 1996, in the hallway outside the
Oval Office study and in the study itself. 38 On that occasion, the
President touched Ms. Lewinsky’s breasts, both through her cloth-
ing and directly. After the President unzipped his pants, Ms.
Lewinsky also performed oral sex on him. 39

This was their last in-person sexual encounter for over nine
months.

(ix) Friday, February 28, 1997
Ms. Lewinsky testified that her next sexual encounter with the

President occurred on Friday, February 28, 1997, in the early
evening. 40 The President initiated this encounter by having his sec-
retary Betty Currie call Ms. Lewinsky to invite her to the White
House for a radio address. After the address, Ms. Lewinsky and the
President kissed by the bathroom. The President unbuttoned her
dress and fondled her breasts, first with her bra on and then di-
rectly. He touched her genitalia through her clothes, but not di-
rectly, on this occasion. Ms. Lewinsky performed oral sex on him. 41

On this day, Ms. Lewinsky was wearing a blue dress that forensic
tests have conclusively shown was stained with the President’s
semen. 42
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43 Lewinsky 8/26/98 Depo. at 49–51.
44 Ms. Lewinsky testified that she had multiple orgasms. Id. at 50.
45 Id. at 50–51; Lewinsky 8/6/98 GJ at 21. On this occasion, the President ejaculated.

Lewinsky 8/26/98 Depo. at 50–51.
46 Lewinsky 8/26/98 Depo. at 51–53.
47 Id. at 53. See also Lewinsky 8/6/98 GJ at 35–36.
48 Lewinsky 7/30/98 Int. at 11–16; Lewinsky 8/6/98 GJ at 24. The summary chart of contacts

between the President and Ms. Lewinsky, GJ Exhibit ML–7, which is based on information pro-
vided by Ms. Lewinsky, lists 17 separate phone sex calls. Id. at 27–28. Ms. Lewinsky also gave
the President Vox, a novel about phone sex. Id.

While phone sex may not itself constitute a ‘‘sexual relationship,’’ it adds detail to Ms.
Lewinsky’s testimony and underscores the sexual and intimate nature of the relationship be-
tween the President and Ms. Lewinsky.

Ms. Lewinsky also said that the President left a few messages on her home answering ma-
chine (although he told her he did not like to leave messages). Ms. Lewinsky provided four
microcassettes of four messages to the OIC on July 29, 1998. FBI Receipt for Property Received,
dated 7/29/98.

49 FBI Lab Report, Lab No. 9800730002SB0, 8/3/98.
50 FBI Observation Report (White House), 8/3/98.

(x) Saturday, March 29, 1997
Ms. Lewinsky testified that she and the President had sexual

contact on the afternoon of March 29, 1997, in the Oval Office
study. 43 On that occasion, the President unbuttoned Ms.
Lewinsky’s blouse and touched her breasts through her bra, but
not directly. He also put his hands inside Ms. Lewinsky’s pants and
stimulated her genitalia. 44 Ms. Lewinsky performed oral sex on
him, and they also had brief, direct genital-to-genital contact. 45

(xi) Two Subsequent Meetings
Ms. Lewinsky testified that she met with President Clinton in

the Oval Office study on the morning of Saturday, August 16, 1997.
They kissed, and Ms. Lewinsky touched the President’s genitals
through his clothing, but he rebuffed her efforts to perform oral
sex. No other sexual acts occurred during this encounter. 46

On Sunday, December 28, 1997, three weeks before the Presi-
dent’s civil deposition in the Jones case, the President and Ms.
Lewinsky met in the Oval Office. In addition to discussing a num-
ber of issues that are analyzed below, they engaged in ‘‘passionate’’
kissing—she said, ‘‘I don’t call it a brief kiss.’’ No other sexual con-
tact occurred. 47

3. Phone Sex
Ms. Lewinsky testified that she and the President engaged in

‘‘phone sex’’ approximately fifteen times. The President initiated
each phone sex encounter by telephoning Ms. Lewinsky. 48

4. Physical Evidence
Ms. Lewinsky produced to OIC investigators a dress she wore

during the encounter on February 28, 1997, which she believed
might be stained with the President’s semen. At the request of the
OIC, the FBI Laboratory examined the dress and found semen
stains.49 At that point, the OIC requested a DNA sample from the
President. On August 3, 1998, two weeks before the President’s
grand jury testimony, a White House physician drew blood from
the President in the presence of a senior OIC attorney and a FBI
special agent.50 Through the most sensitive DNA testing, RFLP
testing, the FBI Laboratory determined conclusively that the



138

51 FBI Lab Report, Lab No. 980730002SBO and 980803100SBO, 8/17/98.
52 Id.
53 Catherine Davis 3/17/98 GJ at 9–10. Ms. Catherine Davis talked to Ms. Lewinsky by tele-

phone an average of once a week until April 1997 when Ms. Davis moved to Tokyo; thereafter
she and Ms. Lewinsky remained in touch through e-mail. Id. at 14, 27.

54 Id. at 19–20.
55 Id. at 20.
56 Id. at 169.
57 Id. at 37.
58 Erbland 2/12/98 GJ at 9-10. Ms. Erbland testified that she spoke on the phone with Ms.

Lewinsky at least once a month. Id. at 18-19.
59 Id. at 24, 30, 31.
60 Id. at 27.
61 Id. at 26 (‘‘She told me that she had given him [oral sex] and that she had had all of her

clothes off, but that he only had his shirt off and that she had given him oral sex and they
kissed and fondled each other and that they didn’t have sex. That was kind of a little bit of
a letdown for her.’’); id. at 29 (‘‘He put his face in her chest. And, you know, just oral sex on
her part, you know, to him.’’).

62 Id. at 29.
63 Id. at 45.
64 Id. at 39 (‘‘They were like phone sex conversations. They would, you know, talk about what

they wanted to do to each other sexually.’’).

semen on Ms. Lewinsky’s dress was, in fact, the President’s.51 The
chance that the semen is not the President’s is one in 7.87 tril-
lion.52

5. Testimony of Ms. Lewinsky’s Friends, Family Members, and
Counselors

During her relationship with the President, Monica Lewinsky
spoke contemporaneously to several friends, family members, and
counselors about the relationship. Their testimony corroborates
many of the details of the sexual activity provided by Ms. Lewinsky
to the OIC.

(i) Catherine Allday Davis
Catherine Allday Davis, a college friend of Monica Lewinsky’s,53

testified that Ms. Lewinsky told her in late 1995 or early 1996
about Ms. Lewinsky’s sexual relationship with the President.54 Ac-
cording to Ms. Davis, Ms. Lewinsky told her that the relationship
included mutual kissing and hugging, as well as oral sex performed
by Ms. Lewinsky on the President. She also stated that the Presi-
dent touched Monica ‘‘on her breasts and on her vagina.’’55 Ms.
Davis also described the cigar incident discussed above.56 Ms.
Davis added that Monica said that she had ‘‘phone sex’’ with the
President five to ten times in 1996 or 1997.57

(ii) Neysa Erbland
Neysa Erbland, a high school friend of Ms. Lewinsky’s,58 testified

that Ms. Lewinsky told her in 1995 that she was having an affair
with President Clinton.59 According to Ms. Erbland, Ms. Lewinsky
said that the sexual relationship began when Ms. Lewinsky was an
intern.60 Ms. Lewinsky told Ms. Erbland that the sexual contact in-
cluded oral sex, kissing, and fondling.61 On occasion, as Ms.
Erbland described it, the President put his face in Ms. Lewinsky’s
bare chest.62 Ms. Erbland also said that Ms. Lewinsky described
the cigar incident discussed above.63 Ms. Erbland also understood
from Ms. Lewinsky that she and the President engaged in phone
sex, normally after midnight.64



139

65 Ms. Ungvari spoke with Monica Lewinsky on the telephone an average of once a week, and
visited her in Washington in October 1995 and March 1996. Ungvari 3/19/98 GJ at 9-11, 14-
15.

66 Id. at 18.
67 Id. at 23-24.
68 Id. at 81.
69 Raines 1/29/98 GJ at 11. Ms. Raines and Monica Lewinsky have become ‘‘close friend[s]’’

since Ms. Lewinsky left the White House. Id. at 19.
70 Id. at 35-36, 38.
71 Id. at 30, 43, 48.
72 Id. at 51.
73 Andrew Bleiler 1/28/98 Int. at 3.
74 Id. at 3.
75 Ms. Lewinsky gave this Office permission to interview Dr. Kassorla.
76 Kassorla 8/28/98 Int. at 2.

(iii) Natalie Rose Ungvari
Ms. Lewinsky told another high school friend, Natalie Rose

Ungvari,65 of her sexual relationship with the President. Ms.
Lewinsky first informed Ms. Ungvari of the sexual relationship on
November 23, 1995. Ms. Ungvari specifically remembers the date
because it was her birthday.66 Ms. Ungvari recalled that Ms.
Lewinsky said that she performed oral sex on the President and
that he fondled her breasts.67 Ms. Lewinsky told Ms. Ungvari that
the President sometimes telephoned Ms. Lewinsky late at night
and would ask her to engage in phone sex.68

(iv) Ashley Raines
Ashley Raines, a friend of Ms. Lewinsky who worked in the

White House Office of Policy Development Operations,69 testified
that Ms. Lewinsky described the sexual relationship with the
President. Ms. Raines testified that Ms. Lewinsky told her that the
relationship began around the time of the government furlough in
late 1995.70 Ms. Raines understood that the President and Ms.
Lewinsky engaged in kissing and oral sex, usually in the Presi-
dent’s study.71 Ms. Lewinsky also told Ms. Raines that she and the
President had engaged in phone sex on several occasions.72

(v) Andrew Bleiler
In late 1995, Monica Lewinsky told Andrew Bleiler, a former boy-

friend, that she was having an affair with a high official at the
White House.73 According to Mr. Bleiler, Ms. Lewinsky said that
the relationship did not include sexual intercourse, but did include
oral sex. She also told Mr. Bleiler about the cigar incident dis-
cussed above, and sexual activity in which the man touched Ms.
Lewinsky’s genitals and caused her to have an orgasm.74

(vi) Dr. Irene Kassorla
Dr. Irene Kassorla counseled Ms. Lewinsky from 1992 through

1997.75 Ms. Lewinsky told her of the sexual relationship with the
President. Ms. Lewinsky said she performed oral sex on the Presi-
dent in a room adjacent to the Oval Office, that the President
touched Ms. Lewinsky causing her to have orgasms, and that they
engaged in fondling and touching of one another.76 The President
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77 Id. at 2-3. Dr. Kassorla advised Ms. Lewinsky against the relationship, stating that she was
an employee having an office romance with a superior and that the relationship would cost Ms.
Lewinsky her job. Id. at 2.

78 Tripp 7/2/98 GJ at 104.
79 Id. at 97-105.
80 Finerman 3/18/98 Depo. at 29-33.
81 She testified that the encounter concluded with the President masturbating into a bathroom

sink. Id. at 30-31. Ms. Finerman indicated that ‘‘it was something I didn’t want to talk about,’’
and Ms. Lewinsky ‘‘sort of clammed up’’ thereafter. Id. at 35. See also Lewinsky 8/26/98 Depo.
at 18.

82 Finerman 3/18/98 Depo. at 33-35.
83 Young 6/23/98 GJ at 37-38.
84 Estep 8/23/98 Int. at 1. Ms. Estep is a licensed certified social worker; Ms. Lewinsky gave

this Office permission to interview her.
85 Id. at 1, 4.
86 Id. at 3. Ms. Estep also thought that Ms. Lewinsky had her ‘‘feet in reality.’’ Id.
87 Id. at 2.
88 Id.

was in charge of scheduling their sexual encounters and ‘‘became
Lewinsky’s life.’’ 77

(vii) Linda Tripp
When she worked at the Pentagon, Ms. Lewinsky told a co-work-

er, Linda Tripp, that she had a sexual relationship with President
Clinton.78 Ms. Tripp stated that Ms. Lewinsky first told her about
the relationship in September or October 1996. Ms. Lewinsky told
Ms. Tripp that the first sexual encounter with the President had
occurred on November 15, 1995, when Ms. Lewinsky performed
oral sex on him. Ms. Lewinsky told Ms. Tripp that, during the
course of this sexual relationship, she performed oral sex on the
President, the President fondled Ms. Lewinsky’s breasts, the Presi-
dent touched Ms. Lewinsky’s genitalia, and they engaged in phone
sex.79

(viii) Debra Finerman
Ms. Lewinsky’s aunt, Debra Finerman, testified that Monica told

her about her sexual relationship with President Clinton.80 Ms.
Finerman testified that Ms. Lewinsky described a particular sexual
encounter with the President.81 Ms. Finerman otherwise did not
ask and was not told the specifics of the sexual activity between
the President and Ms. Lewinsky.82

(ix) Dale Young
Dale Young, a family friend, testified that Ms. Lewinsky told her

that she had engaged in oral sex with President Clinton.83

(x) Kathleen Estep
Kathleen Estep, a counselor for Ms. Lewinsky,84 met with Ms.

Lewinsky on three occasions in November 1996.85 Based on her
limited interaction with Ms. Lewinsky, Ms. Estep stated that she
considered Ms. Lewinsky to be credible.86 During their second ses-
sion, Ms. Lewinsky told Ms. Estep about her sexual relationship
with President Clinton.87 Ms. Lewinsky told Ms. Estep that the
physical part of the relationship involved kissing, Ms. Lewinsky
performing oral sex on the President, and the President fondling
her breasts.88
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89 The President and Ms. Lewinsky had ten sexual encounters that included direct contact
with the genitalia of at least one party, and two other encounters that included kissing. On nine
of the ten occasions, Ms. Lewinsky performed oral sex on the President. On nine occasions, the
President touched and kissed Ms. Lewinsky’s bare breasts. On four occasions, the President also
touched her genitalia. On one occasion, the President inserted a cigar into her vagina to stimu-
late her. The President and Ms. Lewinsky also had phone sex on at least fifteen occasions.

90 This denial encompassed touching of Ms. Lewinsky’s breasts or genitalia.
91 He provided his responses during his August 17, 1998 grand jury appearance; those re-

sponses are separately analyzed in Ground II.

6. Summary
The detailed testimony of Ms. Lewinsky, her corroborating prior

consistent statements to her friends, family members, and coun-
selors, and the evidence of the President’s semen on Ms.
Lewinsky’s dress establish that Ms. Lewinsky and the President
engaged in substantial sexual activity between November 15, 1995,
and December 28, 1997.89

The President, however, testified under oath in the civil case—
both in his deposition and in a written answer to an interrog-
atory—that he did not have a ‘‘sexual relationship’’ or a ‘‘sexual af-
fair’’ or ‘‘sexual relations’’ with Ms. Lewinsky. In addition, he de-
nied engaging in activity covered by a more specific definition of
‘‘sexual relations’’ used at the deposition.90

In his civil case, the President made five different false state-
ments related to the sexual relationship. For four of the five state-
ments, the President asserts a semantic defense: The President ar-
gues that the terms used in the Jones deposition to cover sexual
activity did not cover the sexual activity in which he engaged with
Ms. Lewinsky. For his other false statements, the President’s re-
sponse is factual—namely, he disputes Ms. Lewinsky’s account that
he ever touched her breasts or genitalia during sexual activity.91

The President’s denials—semantic and factual—do not withstand
scrutiny.

First, in his civil deposition, the President denied a ‘‘sexual af-
fair’’ with Ms. Lewinsky (the term was not defined). The Presi-
dent’s response to lying under oath on this point rests on his defini-
tion of ‘‘sexual affair’’—namely, that it requires sexual intercourse,
no matter how extensive the sexual activities might otherwise be.
According to the President, a man could regularly engage in oral
sex and fondling of breasts and genitals with a woman and yet not
have a ‘‘sexual affair’’ with her.

Second, in his civil deposition, the President also denied a ‘‘sex-
ual relationship’’ with Ms. Lewinsky (the term was not defined).
The President’s response to lying under oath on this point similarly
rests on his definition of ‘‘sexual relationship’’—namely, that it re-
quires sexual intercourse. Once again, under the President’s the-
ory, a man could regularly engage in oral sex and fondling of
breasts and genitals with a woman, yet not have a ‘‘sexual relation-
ship’’ with her.

The President’s claim as to his interpretation of ‘‘sexual relation-
ship’’ is belied by the fact that the President’s own lawyer—earlier
at that same deposition—equated the term ‘‘sexual relationship’’
with ‘‘sex of any kind in any manner, shape or form.’’ The Presi-
dent’s lawyer offered that interpretation when requesting Judge
Wright to limit the questioning to prevent further inquiries with
respect to Monica Lewinsky. As the videotape of the deposition re-
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92 Chief Judge Norma Holloway Johnson, United States District Court for the District of Co-
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93 Clinton 1/17/98 Depo., Exh. 1.
94 Clinton 8/17/98 GJ at 151.
95 Clinton 8/17/98 GJ at 151 (emphasis added).
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‘‘cause[d] contact’’ with the genitalia or anus of ‘‘any person.’’ When he testified to the grand
jury, the President said that this aspect of the definition still does not cover his receiving oral
sex. The President said that the word ‘‘cause’’ implies ‘‘forcing to me’’ and ‘‘forcible abusive be-
havior.’’ Clinton 8/17/98 GJ at 17. And thus the President said that he did not lie under oath
in denying that he ‘‘caused’’ contact with the genitalia of any person because his activity with
Ms. Lewinsky did not include any nonconsensual behavior. Id. at 18.

veals, the President was present and apparently looking in the di-
rection of his attorney when his attorney offered that statement.92

The President gave no indication that he disagreed with his attor-
ney’s straightforward interpretation that the term ‘‘sexual relation-
ship’’ means ‘‘sex of any kind in any manner, shape, or form.’’ Nor
did the President thereafter take any steps to correct the attorney’s
statement.

Third, in an answer to an interrogatory submitted before his
deposition, the President denied having ‘‘sexual relations’’ with Ms.
Lewinsky (the term was not defined). Yet again, the President’s ap-
parent rejoinder to lying under oath on this point rests on his defi-
nition of ‘‘sexual relations’’—that it, too, requires sexual inter-
course. According to President Clinton, oral sex does not constitute
sexual relations.

Fourth, in his civil deposition, the President denied committing
any acts that fell within the specific definition of ‘‘sexual relations’’
that was in effect for purposes of that deposition. Under that spe-
cific definition, sexual relations occurs ‘‘when the person knowingly
engages in or causes contact with the genitalia, anus, groin, breast,
inner thigh, or buttocks of any person with an intent to arouse or
gratify the sexual desire of any person.’’93 Thus, the President de-
nied engaging in or causing contact with the genitalia, breasts, or
anus of ‘‘any person’’ with an intent to arouse or gratify the sexual
desire of ‘‘any person.’’

Concerning oral sex, the President’s sole answer to the charge
that he lied under oath at the deposition focused on his interpreta-
tion of ‘‘any person’’ in the definition. Ms. Lewinsky testified that
she performed oral sex on the President on nine occasions. The
President said that by receiving oral sex, he would not ‘‘engage in’’
or ‘‘cause’’ 94 contact with the genitalia, anus, groin, breast, inner
thigh, or buttocks of ‘‘any person’’ because ‘‘any person’’ really
means ‘‘any other person.’’ The President further testified before
the grand jury: ‘‘[I]f the deponent is the person who has oral sex
performed on him, then the contact is with—not with anything on
that list, but with the lips of another person.’’ 95

The President’s linguistic parsing is unreasonable. Under the
President’s interpretation (which he says he followed at his deposi-
tion), in an oral sex encounter, one person is engaged in sexual re-
lations, but the other person is not engaged in sexual relations.96

Even assuming that the definitional language can be manipu-
lated to exclude the deponent’s receipt of oral sex, the President is
still left with the difficulty that reasonable persons would not have
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97 She testified that she had orgasms on three of the four occasions. We note that fact because
(i) the definition referred to direct contact with the genitalia with the ‘‘intent to arouse or grat-
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sion, the President put his hand over her mouth during a sexual encounter to keep her quiet.
Lewinsky 7/31/98 Int. at 3.

98 MSL–55–DC–0094; MSL–55–DC–0124.
99 Lewinsky 8/20/98 GJ at 54.

understood it that way. And in context, the President’s semantics
become even weaker: The Jones suit rested on the allegation that
the President sought to have Ms. Jones perform oral sex on him.
Yet the President now claims that the expansive definition devised
for deposition questioning should be interpreted to exclude that
very act.

Fifth, by denying at his civil deposition that he had engaged in
any acts falling within the specific definition of ‘‘sexual relations,’’
the President denied engaging in or causing contact with the
breasts or genitalia of Ms. Lewinsky with an intent to arouse or
gratify one’s sexual desire. In contrast to his explanations of the
four preceding false statements under oath, the President’s defense
to lying under oath in this instance is purely factual.

As discussed above, Ms. Lewinsky testified credibly that the
President touched and kissed her bare breasts on nine occasions,
and that he stimulated her genitals on four occasions.97 She also
testified about a cigar incident, which is discussed above. In addi-
tion, a deleted computer file from Ms. Lewinsky’s home computer
contained an apparent draft letter to the President that explicitly
referred to an incident in which the President’s ‘‘mouth [was] on
[her] breast’’ and implicitly referred to direct contact with her geni-
talia.98 This draft letter further corroborates Ms. Lewinsky’s testi-
mony.

Ms. Lewinsky’s prior consistent statements to various friends,
family members, and counselors—made when the relationship was
ongoing—likewise corroborate her testimony on the nature of the
President’s touching of her body. Ms. Lewinsky had no apparent
motive to lie to her friends, family members, and counselors. Ms.
Lewinsky especially had no reason to lie to Dr. Kassorla and Ms.
Estep, to whom she related the facts in the course of a professional
relationship. And Ms. Lewinsky’s statements to some that she did
not have intercourse with the President, even though she wanted
to do so, enhances the credibility of her statements. Moreover, the
precise nature of the sexual activity only became relevant after the
President interposed his semantic defense regarding oral sex on
August 17, 1998.

By contrast, the President’s testimony strains credulity. His ap-
parent ‘‘hands-off’’ scenario—in which he would have received oral
sex on nine occasions from Ms. Lewinsky but never made direct
contact with Ms. Lewinsky’s breasts or genitalia—is not credible.
The President’s claim seems to be that he maintained a hands-off
policy in ongoing sexual encounters with Ms. Lewinsky, which coin-
cidentally happened to permit him to truthfully deny ‘‘sexual rela-
tions’’ with her at a deposition occurring a few years in the future.
As Ms. Lewinsky noted, it suggests some kind of ‘‘service con-
tract—that all I did was perform oral sex on him and that that’s
all this relationship was.’’ 99
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101 Clinton 8/17/98 GJ at 107.
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stated sua sponte in an order issued on September 1, 1998: ‘‘Although the Court has concerns
about the nature of the President’s January 17, 1998 deposition testimony given his recent pub-
lic statements, the Court makes no findings at this time regarding whether the President may
be in contempt.’’ Jones v. Clinton, No. LR–C–94–290 (September 1, 1998), Unpublished Order
at 7 n.5.

The President also had strong personal, political, and legal mo-
tives to lie in the Jones deposition: He did not want to admit that
he had committed extramarital sex acts with a young intern in the
Oval Office area of the White House. Such an admission could sup-
port Ms. Jones’s theory of liability and would embarrass him. In-
deed, the President admitted that during the relationship he did
what he could to keep the relationship secret, including ‘‘mislead-
ing’’ members of his family and Cabinet.100 The President testified,
moreover, that he ‘‘hoped that this relationship would never be-
come public.’’ 101

At the time of his civil deposition, the President also could have
presumed that he could lie under oath without risk because—as he
knew—Ms. Lewinsky had already filed a false affidavit denying a
sexual relationship with the President. Indeed, they had an under-
standing that each would lie under oath (explained more fully in
Ground VI below). So the President might have expected that he
could lie without consequence on the belief that no one could ever
successfully challenge his denial of a sexual relationship with her.

In sum, based on all of the evidence and considering the Presi-
dent’s various responses, there is substantial and credible informa-
tion that the President lied under oath in his civil deposition and
his interrogatory answer in denying a sexual relationship, a sexual
affair, or sexual relations with Ms. Lewinsky.102
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II. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON LIED UNDER OATH TO THE GRAND JURY ABOUT HIS
SEXUAL RELATIONSHIP WITH MONICA LEWINSKY.

A. BACKGROUND

In January 1998, upon application of the Attorney General, the
Special Division of the United States Court of Appeals for the Dis-
trict of Columbia Circuit expanded the OIC’s jurisdiction to inves-
tigate, among other matters, whether Monica Lewinsky and the
President obstructed justice in the Jones case. The criminal inves-
tigation was triggered by specific and credible evidence that Monica
Lewinsky denied her relationship with President Clinton in a false
affidavit in the Jones case, that she had spoken to the President
and Vernon Jordan about her testimony, and that she may have
been influenced to lie by the President through the assistance of
Vernon Jordan and others in finding her a job. After the President,
in his January 17 deposition, denied any sexual relationship with
Monica Lewinsky and otherwise minimized his overall relationship
with her, the President’s testimony became an additional subject of
the OIC investigation.

The threshold factual question was whether the President and
Monica Lewinsky in fact had a sexual relationship. If they did, the
President would have committed perjury in his civil deposition and
interrogatory answer: The President, as noted in Ground I above,
had denied a sexual affair, sexual relationship, or sexual relations
with Monica Lewinsky, including any direct contact with her
breasts or genitalia. The answer to the preliminary factual ques-
tion also could alter the interpretation of several possibly obstruc-
tionist acts by the President—the employment assistance for Ms.
Lewinsky, the concealment of gifts he had given to Ms. Lewinsky,
the discussion between the President and Ms. Lewinsky of her tes-
timony or affidavit, the President’s post-deposition communications
with Betty Currie, and the President’s emphatic denials of a rela-
tionship to his aides who later testified before the grand jury.

During the investigation, the OIC gathered a substantial body of
information that established that the President and Monica
Lewinsky did, in fact, have a sexual relationship. That information
is outlined in Ground I above. In particular, the information in-
cludes: (i) the detailed and credible testimony of Ms. Lewinsky re-
garding the 10 sexual encounters; (ii) the President’s semen stain
on Ms. Lewinsky’s dress; and (iii) the testimony of friends, family
members, and counselors to whom she made near-contemporaneous
statements about the relationship. All of this evidence pointed to
a single conclusion—that she and the President did have a sexual
relationship.
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People, 8/17/98, reprinted in The Washington Post, at A5 (8/18/98) (‘‘In a deposition in January,
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105 Clinton 8/17/98 GJ at 23–24.

B. THE PRESIDENT’S GRAND JURY TESTIMONY

The President was largely aware of that extensive body of evi-
dence before he testified to the grand jury on August 17, 1998. Not
only did the President know that Ms. Lewinsky had reached an im-
munity agreement with this Office in exchange for her truthful tes-
timony, but the President knew from public reports and his own
knowledge that his semen might be on one of Ms. Lewinsky’s
dresses. The OIC had asked him for a blood sample on August 3,
1998 (two weeks before his grand jury testimony) and assured his
counsel that there was a substantial predicate for the request,
which reasonably implied that there was semen on the dress.

As a result, the President had three apparent choices in his testi-
mony to the grand jury. First, the President could adhere to his
previous testimony in his civil case, as well as in his public state-
ments, and deny any sexual relationship. But he knew (or at least,
had reason to know) that the contrary evidence was overwhelming,
particularly if his semen were in fact on Ms. Lewinsky’s dress. Sec-
ond, the President could admit a sexual relationship, which would
cause him also to simultaneously admit that he lied under oath in
the Jones case. Third, the President could invoke his Fifth Amend-
ment privilege against compelled self-incrimination.

Confronting those three options, the President attempted to
avoid them altogether. The President admitted to an ‘‘inappropriate
intimate’’ relationship, but he maintained that he had not commit-
ted perjury in the Jones case when he denied having a sexual rela-
tionship, sexual affair, or sexual relations with her. 103 The Presi-
dent contended that he had believed his various statements in the
Jones case to be legally accurate. 104 He also testified that the inap-
propriate relationship began not in November 1995 when Ms.
Lewinsky was an intern, as Ms. Lewinsky and other witnesses
have testified, but in 1996.

During his grand jury testimony, the President was asked wheth-
er Monica Lewinsky performed oral sex on him and, if so, whether
he had committed perjury in his civil deposition by denying a sex-
ual relationship, sexual affair, or sexual relations with her. The
President refused to say whether he had oral sex. Instead, the
President said (i) that the undefined terms ‘‘sexual affair,’’ ‘‘sexual
relationship,’’ and ‘‘sexual relations’’ necessarily require sexual
intercourse, (ii) that he had not engaged in intercourse with Ms.
Lewinsky, and (iii) that he therefore had not committed perjury in
denying a sexual relationship, sexual affair, or sexual relations. 105

A more specific definition of ‘‘sexual relations’’ had also been
used at the civil deposition. As to that definition, the President said
to the grand jury that he does not and did not believe oral sex was
covered.

Q: [I]s oral sex performed on you within that definition as
you understood it, the definition in the Jones——
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A: As I understood it, it was not; no.106

The President thus contended that he had not committed perjury
on that question in the Jones deposition—even assuming that
Monica Lewinsky performed oral sex on him.

There still was the question of his contact with Ms. Lewinsky’s
breasts and genitalia, which the President conceded would fall
within the Jones definition of sexual relations. The President de-
nied that he had engaged in such activity and said, in effect, that
Monica Lewinsky was lying:

Q: The question is, if Monica Lewinsky says that while you
were in the Oval Office area you touched her breasts would she
by lying?

A: That is not my recollection. My recollection is that I did
not have sexual relations with Ms. Lewinsky and I’m staying
on my former statement about that. * * * My, my statement
is that I did not have sexual relations as defined by that.

Q: If she says that you kissed her breasts, would she be
lying?

A: I’m going to revert to my former statement [that is, the
prepared statement denying ‘‘sexual relations’’].

Q: Okay. If Monica Lewinsky says that while you were in the
Oval Office area you touched her genitalia, would she be lying?
And that calls for a yes, no, or reverting to your former state-
ment.

A: I will revert to my former statement on that.107

The President elaborated that he considered kissing or touching
breasts or genitalia during sexual activity to be covered by the
Jones definition, but he denied that he had ever engaged in such
conduct with Ms. Lewinsky:

Q: So touching, in your view then and now—the person being
deposed touching or kissing the breast of another person would
fall within the definition?

A: That’s correct, sir.
Q: And you testified that you didn’t have sexual relations

with Monica Lewinsky in the Jones deposition, under that defi-
nition, correct?

A: That’s correct, sir.
Q: If the person being deposed touched the genitalia of an-

other person, would that be—and with the intent to arouse the
sexual desire, arouse or gratify, as defined in definition (1),
would that be, under your understanding then and now——

A: Yes, sir.
Q: ——sexual relations.
A: Yes, sir.
Q: Yes it would?
A: Yes it would. If you had a direct contact with any of these

places in the body, if you had direct contact with intent to
arouse or gratify, that would fall within the definition.

Q: So you didn’t do any of those three things——
A: You——
Q: ——with Monica Lewinsky.
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A: You are free to infer that my testimony is that I did not
have sexual relations, as I understood this term to be defined.

Q: Including touching her breast, kissing her breast, touching
her genitalia?

A: That’s correct.108

C. SUMMARY

In the foregoing testimony to the grand jury, the President lied
under oath three times.

1. The President testified that he believed oral sex was not cov-
ered by any of the terms and definitions for sexual activity used at
the Jones deposition. That testimony is not credible: At the Jones
deposition, the President could not have believed that he was tell-
ing ‘‘the truth, the whole truth, and nothing but the truth’’ in deny-
ing a sexual relationship, sexual relations, or a sexual affair with
Monica Lewinsky.

2. In all events, even putting aside his definitional defense, the
President made a second false statement to the grand jury. The
President’s grand jury testimony contradicts Ms. Lewinsky’s grand
jury testimony on the question whether the President touched Ms.
Lewinsky’s breasts or genitalia during their sexual activity. There
can be no contention that one of them has a lack of memory or is
mistaken. On this issue, either Monica Lewinsky lied to the grand
jury, or President Clinton lied to the grand jury. Under any ration-
al view of the evidence, the President lied to the grand jury.

First, Ms. Lewinsky’s testimony about these encounters is de-
tailed and specific. She described with precision nine incidents of
sexual activity in which the President touched and kissed her
breasts and four incidents involving contacts with her genitalia.

Second, Ms. Lewinsky has stated repeatedly that she does not
want to hurt the President by her testimony.109 Thus, if she had
exaggerated in her many prior statements, she presumably would
have said as much, rather than adhering to those statements. She
has confirmed those details, however, even though it clearly has
been painful for her to testify to the details of her relationship with
the President.

Third, the testimony of many of her friends, family members,
and counselors corroborate her testimony in important detail.
Many testified that Ms. Lewinsky had told them that the President
had touched her breasts and genitalia during sexual activity. These
statements were made well before the President’s grand jury testi-
mony rendered these precise details important. Ms. Lewinsky had
no motive to lie to these individuals (and obviously not to coun-
selors). Indeed, she pointed out to many of them that she was upset
that sexual intercourse had not occurred, an unlikely admission if
she were exaggerating the sexual aspects of their relationship.

Fourth, a computer file obtained from Ms. Lewinsky’s home com-
puter contained a draft letter that referred in one place to their
sexual relationship. The draft explicitly refers to ‘‘watching your
mouth on my breast’’ and implicitly refers to direct contact with
Ms. Lewinsky’s genitalia.110 This draft letter further corroborates
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Ms. Lewinsky’s testimony and indicates that the President’s grand
jury testimony is false.

Fifth, as noted above, the President’s ‘‘hands-off ’’ scenario—in
which he would have received oral sex on nine occasions from Ms.
Lewinsky but never made direct contact with Ms. Lewinsky’s
breasts or genitalia—is implausible. As Ms. Lewinsky herself testi-
fied, it suggests that she and the President had some kind of ‘‘serv-
ice contract—that all I did was perform oral sex on him and that
that’s all this relationship was.’’ 111 But as the above descriptions
and the Narrative explain, the nature of the relationship, including
the sexual relationship, was far more than that.

Sixth, in the grand jury, the President had a motive to lie by de-
nying he had fondled Ms. Lewinsky in intimate ways. The Presi-
dent clearly sought to deny any acts that would show that he com-
mitted perjury in his civil case (implying that the President under-
stood how seriously the public and the courts would view perjury
in a civil case). To do that, the President had to deny touching Ms.
Lewinsky’s breasts or genitalia—no matter how implausible his
testimony to that effect might be.

Seventh, the President refused to answer specific questions be-
fore the grand jury about what activity he did engage in (as op-
posed to what activity he did not engage in)—even though at the
Jones deposition only seven months before, his attorney stated that
he was willing to answer specific questions when there was a suffi-
cient factual predicate.112 The President’s failure in the grand jury
to answer specific follow-up questions suggests that he could not
supply responses in a consistent or credible manner.

3. Finally, the President made a third false statement to the
grand jury about his sexual relationship with Monica Lewinsky. He
contended that the intimate contact did not begin until 1996. Ms.
Lewinsky has testified that it began November 15, 1995, during
the government shutdown—testimony corroborated by statements
she made to friends at the time.113 A White House photograph of
the evening shows the President and Ms. Lewinsky eating pizza.114

White House records show that Ms. Lewinsky did not depart the
White House until 12:18 a.m. and show that the President was in
the Oval Office area until 12:35 a.m.115

Ms. Lewinsky was still an intern when she says the President
began receiving oral sex from her, whereas she was a full-time em-
ployee by the time that the President admits they began an ‘‘inap-
propriate intimate’’ relationship. The motive for the President to
make a false statement about the date on which the sexual rela-
tionship started appears to have been that the President was un-
willing to admit sexual activity with a young 22-year-old White
House intern in the Oval Office area. Indeed, Ms. Lewinsky testi-
fied that, at that first encounter, the President tugged at her intern
pass. He said that ‘‘this’’ may be a problem; Ms. Lewinsky inter-
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whereas she says that there were two. The motive for making a false statement on that issue
is less clear, except that perhaps the President wanted to portray the 1997 relationship as an
isolated incident.

preted that statement to reflect his awareness that there would be
a problem with her obtaining access to the West Wing.116

For all these reasons, there is substantial and credible informa-
tion that the President lied to the grand jury about his sexual rela-
tionship with Monica Lewinsky.117
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118 Ms. Jones’s attorneys had earlier served President Clinton with a document request that
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III. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON LIED UNDER OATH DURING HIS CIVIL DEPOSITION
WHEN HE STATED THAT HE COULD NOT RECALL BEING ALONE WITH
MONICA LEWINSKY AND WHEN HE MINIMIZED THE NUMBER OF
GIFTS THEY HAD EXCHANGED.

The President testified to the grand jury and stated to the Na-
tion on August 17 that his testimony in his civil deposition had
been ‘‘legally accurate.’’ Even apart from his answers about the sex-
ual relationship, the President’s deposition testimony was inac-
curate on several other points.

During President Clinton’s deposition in the Jones case, Ms.
Jones’s attorneys asked the President many detailed questions
about the nature of his relationship with Ms. Lewinsky, apart from
whether the relationship was sexual. The questions included: (i)
whether the President had been alone with Ms. Lewinsky in the
White House and, if so, how many times; and (ii) whether he and
Ms. Lewinsky exchanged gifts. 118 Both issues were important in
determining the nature of the relationship. 119

There is substantial and credible information that the President
lied under oath about those subjects.
A. There is substantial and credible information that President

Clinton lied under oath when he testified that he could not
specifically recall instances in which he was alone with Monica
Lewinsky.

1. The President’s Civil Deposition Testimony
President Clinton was asked at his deposition whether he had

ever been alone with Ms. Lewinsky. He testified as follows:
Q: * * * At any time were you and Monica Lewinsky to-

gether alone in the Oval Office?
[videotape shows approximately five-second pause before
answer]

WJC: I don’t recall, but as I said, when she worked at
the legislative affairs office, they always had somebody
there on the weekends. I typically worked some on the
weekends. Sometimes they’d bring me things on the week-
ends. She—it seems to me she brought things to me once
or twice on the weekends. In that case, whatever time she
would be in there, drop it off, exchange a few words and
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go, she was there. I don’t have any specific recollections of
what the issues were, what was going on, but when the
Congress is there, we’re working all the time, and typically
I would do some work on one of the days of the weekends
in the afternoon.

Q: So I understand, your testimony is that it was pos-
sible, then, that you were alone with her, but you have no
specific recollection of that ever happening?

WJC: Yes, that’s correct. It’s possible that she, in, while
she was working there, brought something to me and that
at the time she brought it to me, she was the only person
there. That’s possible. 120

The President also was asked whether he had ever been alone
with Ms. Lewinsky in the hallway that runs from the Oval Office,
past the study, to the dining room and kitchen area.121

Q: At any time were you and Monica Lewinsky alone in
the hallway between the Oval Office and this kitchen
area?

WJC: I don’t believe so, unless we were walking back to
the back dining room with the pizza. 122 I just, I don’t re-
member. I don’t believe we were alone in the hallway, no.123

The President was then asked about any times he may have been
alone in any room with Ms. Lewinsky:

Q: At any time have you and Monica Lewinsky ever
been alone together in any room of the White House?

WJC: I think I testified to that earlier. I think that there
is a, it is—I have no specific recollection, but it seems to
me that she was on duty on a couple of occasions working
for the legislative affairs office and brought me some
things to sign, something on the weekend. That’s—I have a
general memory of that.124

2. Evidence That Contradicts the President’s Testimony
In the seven months preceding the President’s grand jury testi-

mony on August 17, the OIC gathered substantial and credible in-
formation that the President lied under oath in his deposition
statements about being alone with Monica Lewinsky.

First, Monica Lewinsky testified before the grand jury that she
was alone with the President on numerous occasions 125 and in nu-
merous areas, including the Oval Office, 126 Nancy Hernreich’s of-
fice,127 the President’s private study,128 the private bathroom across
from the study,129 and the hallway that leads from the Oval Office
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139 Garabito 7/30/98 GJ at 25–32.
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to the private dining room.130 Ms. Lewinsky confirmed that she and
the President were alone during sexual activity.131

Second, Betty Currie testified that President Clinton and Ms.
Lewinsky were alone together in the Oval Office area a number of
times.132 She specifically remembered three occasions when the
President and Ms. Lewinsky were alone together: February 28,
1997,133 early December 1997,134 and December 28, 1997.135

Third, six current or former members of the Secret Service testi-
fied that the President and Ms. Lewinsky were alone in the Oval
Office area—Robert Ferguson,136 Lewis Fox,137 William Bordley,138

Nelson Garabito,139 Gary Byrne,140 and John Muskett.141

Fourth, White House steward Glen Maes testified that on some
weekend day after Christmas 1997,142 the President came out of
the Oval Office, saw Ms. Lewinsky with a gift, and escorted her
into the Oval Office. Mr. Maes testified that the President and Ms.
Lewinsky were alone together for approximately eight minutes, and
then Ms. Lewinsky left.143

3. The President’s Grand Jury Testimony
On August 17, 1998, the President testified to the grand jury and

began his testimony by reading a statement admitting that he had
been alone with Ms. Lewinsky:

When I was alone with Ms. Lewinsky on certain occa-
sions in early 1996 and once in early 1997, I engaged in
conduct that was wrong.144

The President acknowledged being alone with Ms. Lewinsky on
multiple occasions, although he could not pinpoint the precise num-
ber.145 Perhaps most important, the President admitted that he
was alone with Ms. Lewinsky on December 28, 1997,146 less than
three weeks before his deposition in the Jones case. Indeed, he ac-
knowledged that he would have to have been an ‘‘exhibitionist’’ for
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him not to have been alone with Ms. Lewinsky when they were
having sexual encounters.147

4. Summary
Substantial and credible information demonstrates that the

President made three false statements under oath in his civil depo-
sition regarding whether he had been alone with Ms. Lewinsky.

First, the President lied when he said ‘‘I don’t recall’’ in response
to the question whether he had ever been alone with Ms. Lewinsky.
The President admitted to the grand jury that he had been alone
with Ms. Lewinsky. It is not credible that he actually had no mem-
ory of this fact six months earlier, particularly given that they were
obviously alone when engaging in sexual activity.

Second, when asked whether he had been alone with Ms.
Lewinsky in the hallway in the Oval Office, the President an-
swered, ‘‘I don’t believe so, unless we were walking back to the
back dining room with the pizza.’’ 148 That statement, too, was
false: Most of the sexual encounters between the President and Ms.
Lewinsky occurred in that hallway (and on other occasions, they
walked through the hallway to the dining room or study), and it
is not credible that the President would have forgotten this fact.

Third, the President suggested at his civil deposition that he had
no specific recollection of being alone with Ms. Lewinsky in the
Oval Office, but had a general recollection that Ms. Lewinsky may
have brought him ‘‘papers to sign’’ on certain occasions when she
worked at the Legislative Affairs Office.149 This statement was
false. Ms. Lewinsky did not bring him papers for official purposes.
To the contrary, ‘‘bringing papers’’ was one of the sham ‘‘cover sto-
ries’’ that the President and Ms. Lewinsky had originally crafted to
conceal their sexual relationship.150 The fact that the President re-
sorted to a previously designed cover story when testifying under
oath at the Jones deposition confirms that he made these false de-
nials in a calculated manner with the intent and knowledge that
they were false.

The President had an obvious motive to lie in this respect. He
knew that it would appear odd for a President to have been alone
with a female intern or low-level staffer on so many occasions.
Such an admission might persuade Judge Wright to deny any mo-
tion by Ms. Lewinsky to quash her deposition subpoena. It also
might prompt Ms. Jones’s attorneys to oppose efforts by Ms.
Lewinsky not to be deposed and to ask specific questions of Ms.
Lewinsky about the times she was alone with the President. It also
might raise questions publicly if and when the President’s deposi-
tion became public; at least parts of the deposition were likely to
become public at trial, if not at the summary judgment stage.

Because lying about their sexual relationship was insufficient to
avoid raising further questions, the President also lied about being
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alone with Ms. Lewinsky—or at least feigned lack of memory as to
specific occurrences.151

B. There is substantial and credible information that the President
lied under oath in his civil deposition about gifts he exchanged
with Monica Lewinsky.

During his civil deposition, the President also was asked several
questions about gifts he and Monica Lewinsky had exchanged. The
evidence demonstrates that he answered the questions falsely. As
with the questions about being alone, truthful answers to these
questions would have raised questions about the nature of the rela-
tionship. Such answers also would have been inconsistent with the
understanding of the President and Ms. Lewinsky that, in response
to her subpoena, Ms. Lewinsky would not produce all of the gifts
she had received from the President (an issue discussed more fully
in Ground V).

1. The President’s Civil Deposition Testimony About His Gifts to
Monica Lewinsky

During the President’s deposition in the Jones case, Ms. Jones’s
attorneys asked several questions about whether he had given gifts
to Monica Lewinsky.

Q: Well, have you ever given any gifts to Monica
Lewinsky?

WJC: I don’t recall. Do you know what they were?
Q: A hat pin?
WJC: I don’t, I don’t remember. But I certainly, I could

have.
Q: A book about Walt Whitman?
WJC: I give—let me just say, I give people a lot of gifts,

and when people are around I give a lot of things I have
at the White House away, so I could have given her a gift,
but I don’t remember a specific gift.

Q: Do you remember giving her a gold broach?
WJC: No.152

2. Evidence that Contradicts the President’s Civil Deposition Testi-
mony

(i) Just three weeks before the President’s deposition, on Decem-
ber 28, 1997, President Clinton gave Ms. Lewinsky a number of
gifts, the largest number he had ever given her.153 They included
a large Rockettes blanket, a pin of the New York skyline, a marble-
like bear’s head from Vancouver, a pair of sunglasses, a small box
of cherry chocolates, a canvas bag from the Black Dog, and a
stuffed animal wearing a T-shirt from the Black Dog.154 Ms.
Lewinsky produced the Rockettes blanket, the bear’s head, the
Black Dog canvas bag, the Black Dog stuffed animal, and the sun-
glasses to the OIC on July 29, 1998.155
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(ii) The evidence also demonstrates that the President gave Ms.
Lewinsky a hat pin as a belated Christmas gift on February 28,
1997.156 The President and Ms. Lewinsky discussed the hatpin on
December 28, 1997, after Ms. Lewinsky received a subpoena calling
for her to produce all gifts from the President, including any hat
pins.157 In her meeting with the President on December 28, 1997,
according to Ms. Lewinsky, ‘‘I mentioned that I had been concerned
about the hat pin being on the subpoena and he said that that had
sort of concerned him also and asked me if I had told anyone that
he had given me this hat pin and I said no.’’ 158 The President’s sec-
retary Betty Currie also testified that she had previously discussed
the hat pin with the President.159

(iii) Ms. Lewinsky testified that the President gave her additional
gifts over the course of their relationship, such as a brooch,160 the
book Leaves of Grass by Walt Whitman,161 an Annie Lennox com-
pact disk,162 and a cigar.163

3. President’s Civil Deposition Testimony About Gifts from Monica
Lewinsky to the President

When asked at his civil deposition in the Jones case whether
Monica Lewinsky had ever given him gifts, President Clinton testi-
fied as follows:

Q: Has Monica Lewinsky ever given you any gifts?
WJC: Once or twice. I think she’s given me a book or

two.
Q: Did she give you a silver cigar box?
WJC: No.
Q: Did she give you a tie?
WJC: Yes, she has given me a tie before. I believe that’s

right. Now, as I said, let me remind you, normally when
I get these ties, I get ties, you know, together, and then
they’re given to me later, but I believe that she has given
me a tie.164
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4. Evidence that Contradicts the President’s Testimony

(i) Monica Lewinsky’s Testimony
The evidence reveals that Ms. Lewinsky gave the President ap-

proximately 38 gifts; she says she almost always brought a gift or
two when she visited.165

a. Ms. Lewinsky testified before the grand jury that she gave the
President six neckties.166

b. Ms. Lewinsky testified that she gave the President a pair of
sunglasses on approximately October 22, 1997.167 The President’s
attorney, David E. Kendall, stated in a letter on March 16, 1998:
‘‘We believe that Ms. Lewinsky might have given the President a
few additional items, such as ties and a pair of sunglasses, but we
have not been able to locate these items.’’ 168

c. On November 13, 1997, Ms. Lewinsky gave the President an
antique paperweight that depicted the White House.169 Ms.
Lewinsky testified that on December 6, 1997, and possibly again on
December 28, 1997, she saw this paperweight in the dining room,
where the President keeps many items of political memorabilia.170

The President turned over the paperweight to the OIC in response
to a second subpoena calling for it.171

d. Ms. Lewinsky gave the President at least seven books:
• The Presidents of the United States, on January 4, 1998; 172

• Our Patriotic President: His Life in Pictures, Anecdotes,
Sayings, Principles and Biography,173 on December 6, 1997; 174

• an antique book on Peter the Great, on August 16, 1997; 175

• The Notebook, on August 16, 1997; 176

• Oy Vey, in early 1997; 177

• a small golf book, in early 1997; 178 and
• her personal copy of Vox, a novel about phone sex, on March

29, 1997.179
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confused him and that he thought that the questioner was asking whether he could list specific
gifts he had given her rather than whether he had ever given Ms. Lewinsky a gift. Clinton 8/
17/98 GJ at 51–52. Even if that explanation were credited, the President’s answer to the hat
pin question is inaccurate, particularly because he had discussed it with Ms. Lewinsky on De-
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e. Ms. Lewinsky gave the President an antique cigar holder on
December 6, 1997.180

f. Ms. Lewinsky testified that she gave the President a number
of additional gifts.181

5. Grand Jury Testimony of the President and Ms. Currie
When he testified to the grand jury, President Clinton acknowl-

edged giving Monica Lewinsky several gifts, stating that ‘‘it was a
right thing to do to give her gifts back.’’ 182 He acknowledged giving
her gifts on December 28, 1997,183 just three weeks before the civil
deposition.

During the criminal investigation, the President has produced
seven gifts that Ms. Lewinsky gave him. He testified to the grand
jury that Ms. Lewinsky had given him ‘‘a tie, a coffee cup, a num-
ber of other things I had.’’ 184 In addition, the President acknowl-
edged that ‘‘there were some things that had been in my possession
that I no longer had, I believe.’’ 185

Betty Currie testified that Ms. Lewinsky sent a number of pack-
ages for the President—six or eight, she estimated.186 Ms.
Lewinsky also sometimes dropped parcels off or had family mem-
bers do so.187 When the packages came to the White House, Ms.
Currie would leave the packages from Ms. Lewinsky in the Presi-
dent’s box outside the Oval Office, and ‘‘[h]e would pick [them]
up.’’ 188 To the best of her knowledge, such parcels always reached
the President: ‘‘The President got everything anyone sent him.’’ 189

Ms. Currie testified that to her knowledge, no one delivered pack-
ages or something as many times as Ms. Lewinsky did.190

6. Summary
The President stated in his civil deposition that he could not re-

call whether he had ever given any gifts to Ms. Lewinsky; 191 that
he could not remember whether he had given her a hat pin al-
though ‘‘certainly, I could have’’; and that he had received a gift
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from Ms. Lewinsky only ‘‘once or twice.’’ 192 In fact, the evidence
demonstrates that they exchanged numerous gifts of various kinds
at many points over a lengthy period of time. Indeed, on December
28, only three weeks before the deposition, they had discussed the
hat pin. Also on December 28, the President had given Ms.
Lewinsky a number of gifts, more than he had ever given her be-
fore.

A truthful answer to the questions about gifts at the Jones depo-
sition would have raised further questions about the President’s re-
lationship with Monica Lewinsky. The number itself would raise
questions about the relationship and prompt further questions
about specific gifts; some of the specific gifts (such as Vox and
Leaves of Grass) would raise questions whether the relationship
was sexual and whether the President had lied in denying that
their relationship was sexual. Ms. Lewinsky explained the point:
Had they admitted the gifts, it would ‘‘at least prompt [the Jones
attorneys] to want to question me about what kind of friendship I
had with the President and they would want to speculate and
they’d leak it and my name would be trashed and he [the Presi-
dent] would be in trouble.’’ 193

A truthful answer about the gifts to Ms. Lewinsky also would
have raised the question of where they were. Ms. Lewinsky had
been subpoenaed for gifts, as the President knew. The President
knew also from his conversation with Ms. Lewinsky on December
28, 1997 (an issue discussed more fully in Ground V) that Ms.
Lewinsky would not produce all of the gifts she had received from
the President.

For those reasons, the President had a clear motive when testify-
ing under oath to lie about the gifts.
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IV. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT THE
PRESIDENT LIED UNDER OATH DURING HIS CIVIL DEPOSITION CON-
CERNING CONVERSATIONS HE HAD WITH MONICA LEWINSKY ABOUT
HER INVOLVEMENT IN THE JONES CASE.

President Clinton was asked during his civil deposition whether
he had discussed with Ms. Lewinsky the possibility of her testify-
ing in the Jones case. He also was asked whether he knew that she
had been subpoenaed at the time he last had spoken to her.

There is substantial and credible information that the President
lied under oath in answering these questions. A false statement
about these conversations was necessary in order to avoid raising
questions whether the President had tampered with a prospective
witness in the civil lawsuit against him.

A. CONVERSATIONS WITH MS. LEWINSKY REGARDING THE POSSIBILITY
OF HER TESTIFYING IN THE JONES CASE

1. President Clinton’s Testimony in His Deposition
In the President’s civil deposition, he was asked about any dis-

cussions he might have had with Monica Lewinsky about the Jones
case:

Q: Have you ever talked to Monica Lewinsky about the pos-
sibility that she might be asked to testify in this lawsuit?

[videotape indicates an approximately 14-second pause be-
fore answer]

WJC: I’m not sure, and let me tell you why I’m not sure. It
seems to me the, the, the—I want to be as accurate as I can
here. Seems to me the last time she was there to see Betty be-
fore Christmas we were joking about how you-all [Ms. Jones’s
attorneys], with the help of the Rutherford Institute, were
going to call every woman I’d ever talked to * * * and ask
them that, and so I said you [Ms. Lewinsky] would qualify, or
something like that. I don’t, I don’t think we ever had more of
a conversation than that about it, but I might have mentioned
something to her about it, because when I saw how long the
witness list was, or I heard about it, before I saw, but actually
by the time I saw it her name was on it, but I think that was
after all this had happened. I might have said something like
that, so I don’t want to say for sure I didn’t, because I might
have said something like that.

* * * * * * *
Q: What, if anything, did Monica Lewinsky say in response?
WJC: Nothing that I remember. Whatever she said, I don’t

remember. Probably just some predictable thing.194



161

195 Lewinsky 8/6/98 GJ at 123; Lewinsky 8/26/98 Depo. at 57–58; Lewinsky 2/1/98 Statement
at 4.

196 Lewinsky 8/6/98 GJ at 123–24; Lewinsky 2/1/98 Statement at 4 (‘‘When asked what to do
if she was subpoenaed, the Pres. suggested she could sign an affidavit to try to satisfy their
inquiry and not be deposed.’’).

197 Lewinsky 8/6/98 GJ at 123 (emphasis added); Lewinsky 2/1/98 Statement at 4 (‘‘In general,
Ms. L. should say she visited the WH to see Ms. Currie and, on occasion when working at the
WH, she brought him letters when no one else was around.’’).

198 Lewinsky 8/6/98 GJ at 123–24.
199 Jordan 5/5/98 GJ at 136, 142, 144–45; Lewinsky 8/6/98 GJ at 133, 135.
200 Lewinsky 8/6/98 GJ at 151–52; Lewinsky 8/20/98 GJ at 65–66; Lewinsky 2/1/98 Statement

at 6.
201 Lewinsky 8/6/98 GJ at 152; Lewinsky 8/20/98 GJ at 66.
202 Lewinsky 8/6/98 GJ at 152; Lewinsky 8/20/98 GJ at 66. See also Lewinsky 8/1/98 Int. at

11 (noting that the President said something like ‘‘I don’t know’’ or ‘‘I’ll think about it’’).
203 Lewinsky 8/6/98 GJ at 154–59. See also Lewinsky 8/1/98 Int. at 11–12.

2. Evidence that Contradicts the President’s Civil Deposition Testi-
mony

(i) Ms. Lewinsky’s Testimony
Ms. Lewinsky testified that she spoke three times to President

Clinton about the prospect of testifying in the Jones lawsuit—once
(December 17, 1997) after she was on the witness list and twice
more (December 28, 1997, and January 5, 1998) after she had been
subpoenaed.

a. December 17, 1997, Call. Ms. Lewinsky testified that President
Clinton called her at about 2:00 a.m. on December 17, 1997. First,
he told her that Ms. Currie’s brother had died; then he told Ms.
Lewinsky that she was on the witness list in the Jones case. Ac-
cording to Ms. Lewinsky, ‘‘[h]e told me that it didn’t necessarily
mean that I would be subpoenaed, but that that was a possibility,
and if I were to be subpoenaed, that I should contact Betty and let
Betty know that I had received the subpoena.’’ 195 Ms. Lewinsky
said that the President told her that she might be able to sign an
affidavit to avoid being deposed.196 According to Ms. Lewinsky, the
President also told her, ‘‘You know, you can always say you were
coming to see Betty or that you were bringing me letters.’’ 197 Ms.
Lewinsky took that statement to be a reminder of the false ‘‘cover
stories’’ that they had used earlier in the relationship.198

b. December 28, 1997, Visit. Ms. Lewinsky was subpoenaed on
December 19. At her request, Vernon Jordan told the President
that Ms. Lewinsky had been subpoenaed.199 She then met with
President Clinton nine days later on December 28, less than three
weeks before the President was deposed.

According to Ms. Lewinsky, she and the President discussed the
Jones lawsuit and how the Jones lawyers might have learned about
her. Ms. Lewinsky said they also discussed the subpoena’s require-
ment that she produce gifts she had received from the President,
including specifically a ‘‘hat pin.’’ 200

Because of their mutual concern about the subpoena, Ms.
Lewinsky testified that she asked the President if she should put
the gifts away somewhere.201 The President responded ‘‘I don’t
know’’ or ‘‘Hmm’’ or ‘‘Let me think about it.’’ 202 Later that day, ac-
cording to Ms. Lewinsky, Ms. Currie called to pick up the gifts,
which she then stored under her bed in her home in Virginia.203

(This issue will be discussed more fully in Ground V below.)
c. January 5, 1998, Call. Ms. Lewinsky also testified that she

spoke to the President by telephone on January 5, 1998, and they
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continued to discuss her role in the Jones case. Ms. Lewinsky ex-
pressed concern that, if she were deposed, she might have a dif-
ficult time explaining the circumstances of her transfer from the
White House to the Pentagon. According to Ms. Lewinsky, the
President suggested that she answer by explaining that people in
the White House Legislative Affairs office had helped her get the
Pentagon job—which Ms. Lewinsky understood to be a misleading
answer because she in fact had been transferred as a result of her
being around the Oval Office too much.204

(ii) The President’s Grand Jury Testimony
When the President testified to the grand jury, the President ad-

mitted that Ms. Lewinsky visited him on December 28, 1997,205

and that during that visit, they discussed her involvement in the
Jones case:

WJC: * * * I remember a conversation about the possibility
of her testifying. I believe it must have occurred on the 28th.

She mentioned to me that she did not want to testify.
So, that’s how it came up. Not in the context of, I heard
you have a subpoena, let’s talk about it.

She raised the issue with me in the context of her desire
to avoid testifying, which I certainly understood; not only
because there were some embarrassing facts about our re-
lationship that were inappropriate, but also because a
whole lot of innocent people were being traumatized and
dragged through the mud by these Jones lawyers with
their dragnet strategy * * *.206

* * * * * * *
Q: * * * Do you agree that she was upset about being sub-

poenaed?
WJC: Oh, yes, sir, she was upset. She—well, she—we—she

didn’t—we didn’t talk about a subpoena. But she was upset.
She said, I don’t want to testify; I know nothing about this; I
certainly know nothing about sexual harassment; why do they
want me to testify. And I explained to her why they were doing
this, and why all these women were on these lists, people that
they knew good and well had nothing to do with any sexual
harassment.207

3. Summary
There is substantial and credible information that President

Clinton lied under oath in his civil deposition in answering ‘‘I’m not
sure’’ when asked whether he had talked to Ms. Lewinsky about
the prospect of her testifying. In fact, he had talked to Ms.
Lewinsky about it on three occasions in the month preceding his
civil deposition, as Ms. Lewinsky’s testimony makes clear.

The President’s motive to lie in his civil deposition on this point
is evident. Had he admitted talking to Ms. Lewinsky about the pos-
sibility that she might be asked to testify, that would have raised
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the specter of witness tampering. Such an admission likely would
have led Ms. Jones’s attorneys to inquire further into that subject
with both the President and Ms. Lewinsky. Furthermore, had the
President admitted talking to Ms. Lewinsky about her testifying,
that conversation would have attracted public inquiry into the con-
versation and the general relationship between the President and
Ms. Lewinsky.
B. There is substantial and credible information that President

Clinton lied under oath in his civil deposition when he denied
knowing that Ms. Lewinsky had received her subpoena at the
time he had last talked to her.

1. Evidence
In his civil deposition, President Clinton testified that the last

time he had spoken to Ms. Lewinsky was in December 1997 (the
month before the deposition), ‘‘[p]robably sometime before Christ-
mas.’’ 208 The President was asked:

Q: Did [Ms. Lewinsky] tell you she had been served with
a subpoena in this case?

WJC: No. I don’t know if she had been. 209

Vernon Jordan testified that he had told the President about the
subpoena on December 19, 1997, after he had talked to Ms.
Lewinsky. Ms. Lewinsky confirmed that Mr. Jordan had told her
on December 22, 1997, that he (Mr. Jordan) had told the President
of her subpoena. 210

When he testified to the grand jury, the President stated that in
his conversation with Ms. Lewinsky on December 28, 1997, ‘‘my
recollection is I knew by then, of course, that she had gotten a sub-
poena. And I knew that she was, therefore * * * slated to tes-
tify.’’ 211

Ms. Lewinsky testified that she and the President had two con-
versations after she was subpoenaed: the December 28, 1997, meet-
ing and a January 5, 1998, phone conversation. 212

2. Summary
There is substantial and credible information that the President

lied under oath in his civil deposition by answering ‘‘I don’t know
if she had been’’ subpoenaed when describing his last conversation
with Ms. Lewinsky. In fact, he knew that she had been subpoe-
naed. Given that the conversation with Ms. Lewinsky occurred in
the few weeks immediately before the President’s civil deposition,
he could not have forgotten the conversation. As a result, there is
no plausible conclusion except that the President intentionally lied
in this answer.

During the civil deposition, the President also falsely dated his
last conversation with Ms. Lewinsky as ‘‘probably sometime before
Christmas,’’ which implied that it might have been before the De-
cember 19 subpoena. Because Ms. Lewinsky had been subpoenaed
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on December 19, that false statement about the date of the con-
versation was a corollary to his other false statement (that he did
not know she had been subpoenaed at the time of their last con-
versation).

The President’s motive to lie in his civil deposition on the sub-
poena issue is evident. Had he admitted talking to Ms. Lewinsky
after her subpoena, that would have raised the specter of witness
tampering, which could have triggered legal and public scrutiny of
the President.
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V. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON ENDEAVORED TO OBSTRUCT JUSTICE BY ENGAGING
IN A PATTERN OF ACTIVITY TO CONCEAL EVIDENCE REGARDING HIS
RELATIONSHIP WITH MONICA LEWINSKY FROM THE JUDICIAL PROC-
ESS IN THE JONES CASE. THE PATTERN INCLUDED:

(i) concealment of gifts that the President had given Ms.
Lewinsky and that were subpoenaed from Ms. Lewinsky in the
Jones case; and

(ii) concealment of a note sent by Ms. Lewinsky to the Presi-
dent on January 5, 1998.

From the beginning, President Clinton and Monica Lewinsky
hoped and expected that their relationship would remain secret.
They took active steps, when necessary, to conceal the relationship.
The President testified that ‘‘I hoped that this relationship would
never become public.’’ 213

Once the discovery process in the Jones case became an issue
(particularly after the Supreme Court’s unanimous decision on May
27, 1997, that ordered the case to go forward), their continuing ef-
forts to conceal the relationship took on added legal significance.
The risks to the President of disclosure of the relationship dramati-
cally increased.

An effort to obstruct justice by withholding the truth from the
legal process—whether by lying under oath, concealing documents,
or improperly influencing a witness’s testimony—is a federal
crime.214 There is substantial and credible information that Presi-
dent Clinton engaged in such efforts to prevent the truth of his re-
lationship with Monica Lewinsky from being revealed in the Jones
case.

A. CONCEALMENT OF GIFTS

1. Evidence Regarding Gifts
Ms. Lewinsky testified that in the early morning of December 17,

at roughly 2:00 or 2:30 a.m., she received a call from the Presi-
dent.215 Among other subjects, the President mentioned that he
had Christmas presents for her.216

On December 19, 1997, Monica Lewinsky was served with a sub-
poena in connection with the Jones v. Clinton litigation. The sub-
poena required her to testify at a deposition on January 23,
1998.217 The subpoena also required Ms. Lewinsky to produce ‘‘each
and every gift including, but not limited to, any and all dresses, ac-
cessories, and jewelry, and/or hat pins given to you by, or on behalf
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of, Defendant Clinton.’’ 218 After being served with the subpoena,
Ms. Lewinsky became concerned because the list of gifts included
the hat pin, which ‘‘screamed out at me because that was the first
gift that the President had given me.’’ 219

Later that same day, December 19, 1997, Ms. Lewinsky met with
Vernon Jordan and told him of her concern about the gifts, includ-
ing the hat pin.220 During that meeting, Ms. Lewinsky asked Mr.
Jordan to inform the President that she had been subpoenaed.221

Mr. Jordan acknowledged that Ms. Lewinsky ‘‘was concerned about
the subpoena and I think for her the subpoena ipso facto meant
trouble.’’ 222

Shortly after Christmas, Ms. Lewinsky called Ms. Currie and
said that the President had mentioned that he had presents for
her.223 Ms. Currie called back and told her to come to the White
House at 8:30 a.m. on Sunday, December 28, 1997.224 On December
28, Ms. Lewinsky and the President met in the Oval Office. Accord-
ing to her testimony, Ms. Lewinsky ‘‘mentioned that [she] had been
concerned about the hat pin being on the subpoena and he said
that that had sort of concerned him also and asked [her] if [she]
had told anyone that he had given [her] this hat pin and [she] said
no.’’ 225 According to Ms. Lewinsky, she and the President discussed
the possibility of moving some of the gifts out of her possession:

[A]t some point I said to him, ‘‘Well, you know, should
I—maybe I should put the gifts away outside my house
somewhere or give them to someone, maybe Betty.’’ And he
sort of said—I think he responded, ‘‘I don’t know’’ or ‘‘Let
me think about that.’’ And [we] left that topic.226

Ms. Lewinsky testified that she was never under the impression
from anything the President said that she should turn over to Ms.
Jones’s attorneys all the gifts that he had given her.227

On the 28th, the President also gave Ms. Lewinsky several
Christmas gifts. When asked why the President gave her more gifts
on December 28 when he understood she was under an obligation
to produce gifts in response to the subpoena, Ms. Lewinsky stated:

You know, I can’t answer what [the President] was
thinking, but to me, it was—there was never a question in
my mind and I—from everything he said to me, I never
questioned him, that we were never going to do anything
but keep this private, so that meant deny it and that
meant do—take whatever appropriate steps needed to be
taken, you know, for that to happen * * * . So by turning
over all these gifts, it would at least prompt [the Jones at-
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torneys] to want to question me about what kind of friend-
ship I had with the President and they would want to
speculate and they’d leak it and my name would be
trashed and he [the President] would be in trouble.228

Ms. Lewinsky testified that a few hours after their meeting on
December 28, 1997, Ms. Currie called her.229 According to Ms.
Lewinsky, Ms. Currie said: ‘‘ ‘I understand you have something to
give me.’ Or, ‘The President said you have something to give me’—
[Something] [a]long those lines.’’ 230 In her February 1 handwritten
statement to the OIC, which Ms. Lewinsky has testified was truth-
ful, she stated: ‘‘Ms. Currie called Ms. L later that afternoon a[nd]
said that the Pres. had told her [that] Ms. L wanted her to hold
onto something for her. Ms. L boxed up most of the gifts she had
received and gave them to Ms. Currie.’’ 231

Ms. Lewinsky testified that she understood that Ms. Currie was
referring to gifts from the President when she mentioned ‘‘some-
thing for me.’’ 232 Ms. Lewinsky testified that she was not surprised
to receive the call, given her earlier discussion with the Presi-
dent.233

Ms. Currie testified that Ms. Lewinsky, not Ms. Currie, placed
the call and raised the subject of transferring the gifts. In Ms. Cur-
rie’s account, Ms. Lewinsky said that she (Ms. Lewinsky) was un-
comfortable retaining the gifts herself because ‘‘people were asking
questions about the stuff she had gotten.’’ 234 Ms. Currie also testi-
fied that she did not remember the President telling her that Ms.
Lewinsky wanted her to hold some items, and she did not remem-
ber later telling the President that she was holding the gifts for
Ms. Lewinsky.235 When asked if a contrary statement by Ms.
Lewinsky—indicating that Ms. Currie had in fact spoken to the
President about the gift transfer—would be false, Ms. Currie re-
plied: ‘‘Then she may remember better than I. I don’t remember.’’ 236

According to both Ms. Currie and Ms. Lewinsky, Ms. Currie
drove to Ms. Lewinsky’s home later on December 28 for only the
second time in her life.237 Ms. Lewinsky gave her a sealed box that
contained several gifts Ms. Lewinsky had received from the Presi-
dent, including the hat pin and one of the gifts he had given her
that very morning.238 Ms. Lewinsky wrote ‘‘Please do not throw
away’’ on the box.239 Ms. Currie then took the box and placed it in
her home under her bed. Ms. Currie understood that the box con-
tained gifts from the President, although she did not know the spe-
cific contents.240 Ms. Lewinsky said that Ms. Currie did not seem
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at all confused when Ms. Lewinsky handed over the box of gifts 241

and never asked about the contents.242

When Ms. Currie later produced the box to the OIC in response
to a subpoena, the box contained a hat pin, two brooches, an in-
scribed official copy of the 1996 State of the Union Address, a pho-
tograph of the President in the Oval Office, an inscribed photo-
graph of the President and Ms. Lewinsky, a sun dress, two t-shirts,
and a baseball cap with a Black Dog logo.243

2. The President’s Grand Jury Testimony
President Clinton testified that he had spoken to Ms. Lewinsky

about gifts he had given her, but said the conversation may have
occurred before she received the subpoena on December 19. He tes-
tified:

I did have a conversation with Ms. Lewinsky at some
time about gifts, the gifts I’d given her. I do not know
whether it occurred on the 28th, or whether it occurred
earlier. I do not know whether it occurred in person or
whether it occurred on the telephone. I have searched my
memory for this, because I know it’s an important issue.
* * * The reason I’m not sure it happened on the 28th is
that my recollection is that Ms. Lewinsky said something
to me like, what if they ask me about the gifts you’ve given
me. That’s the memory I have. That’s why I question
whether it happened on the 28th, because she had a sub-
poena with her, request for production. And I told her that
if they asked her for gifts, she’d have to give them whatever
she had, that that’s what the law was.244

The President denied that he had asked Betty Currie to pick up
a box of gifts from Ms. Lewinsky:

Q: After you gave her the gifts on December 28th [1997], did
you speak with your secretary, Ms. Currie, and ask her to pick
up a box of gifts that were some compilation of gifts that Ms.
Lewinsky would have——

WJC: No, sir, I didn’t do that.
Q: ——to give to Ms. Currie?
WJC: I did not do that.245

* * * * * * *
Q: [D]id you ever have a conversation with Betty Currie

about gifts, or picking something up from Monica Lewinsky?
WJC: I don’t believe I did, sir. No.
Q: You never told her anything to this effect, that Monica

has something to give you?
WJC: No, sir.246
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3. Summary of Gifts
The uncontroverted evidence demonstrates that the President

had given gifts to Ms. Lewinsky before December 28, 1997; that the
President told Ms. Lewinsky on the phone on December 17, 1997,
that he had more gifts for her; that Ms. Lewinsky met with the
President at the White House on December 28; that on the 28th,
Ms. Lewinsky was concerned about retaining possession of the gifts
the President had previously given her because they were under
subpoena; that on the 28th, the President gave several Christmas
gifts to Ms. Lewinsky; and that after that meeting, Ms. Lewinsky
transferred some gifts (including one of the new gifts) to the Presi-
dent’s personal secretary, Ms. Currie, who stored them under her
bed in her home.

Ms. Lewinsky testified that she spoke to the President on Decem-
ber 28 about the gifts called for by the subpoena—in particular, the
hat pin. The President agreed that they talked about gifts, but sug-
gested that the conversation might have taken place before Ms.
Lewinsky was subpoenaed on December 19. The President said,
however, that his memory is unclear on the timing.247

The testimony conflicts as to what happened when Ms. Lewinsky
raised the subject of gifts with the President and what happened
later that day. The President testified that he told Ms. Lewinsky
that ‘‘you have to give them whatever you have.’’ 248 According to
Ms. Lewinsky, she raised the possibility of hiding the gifts, and the
President offered a somewhat neutral response.

Ms. Lewinsky testified that Betty Currie called her to retrieve
the gifts soon after Ms. Lewinsky’s conversation with the Presi-
dent. Ms. Currie says that she believes that Ms. Lewinsky called
her about the gifts, but she says she has a dim memory of the
events.249

The central factual question is whether the President orches-
trated or approved the concealment of the gifts. The reasonable in-
ference from the evidence is that he did.

1. The witnesses disagree about whether Ms. Currie called Ms.
Lewinsky or Ms. Lewinsky called Ms. Currie. That issue is relevant
because Ms. Currie would not have called Ms. Lewinsky about the
gifts unless the President directed her to do so. Indeed, because she
did not know of the gifts issue, there is no other way that Ms.
Currie could have known to make such a call unless the President
told her to do so.

Ms. Lewinsky’s testimony on the issue is consistent and un-
equivocal. In her February 1, 1998, handwritten statement, she
wrote: ‘‘Ms. Currie called Ms. L later that afternoon a[nd] said that
the Pres. had told her Ms. L wanted her to hold onto something for
her.’’ 250 In her grand jury testimony, Ms. Lewinsky said that sev-
eral hours after she left the White House, Ms. Currie called and
said something along the lines of ‘‘The President said you have
something to give me.’’ 251
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Ms. Currie’s testimony is contrary but less clear. Ms. Currie has
stated that Ms. Lewinsky called her, but her memory of the con-
versation, in contrast to Ms. Lewinsky’s, generally has been hazy
and uncertain. As to whether she had talked to the President about
the gifts, for example, Ms. Currie initially said she had not, but
then said that Ms. Lewinsky (who said that Ms. Currie had talked
to the President) ‘‘may remember better than I. I don’t remem-
ber.’’ 252

Ms. Lewinsky’s testimony makes more sense than Ms. Currie’s
testimony. First, Ms. Lewinsky stated that if Ms. Currie had not
called, Ms. Lewinsky simply would have kept the gifts (and per-
haps thrown them away). 253 She would not have produced the gifts
to Ms. Jones’s attorneys. And she would not have given them to a
friend or mother because she did not want to get anyone else in-
volved. 254 She was not looking for someone else to take them. 255

Also, Ms. Currie drove to Ms. Lewinsky’s house to pick up the
gifts. That was only the second time that Ms. Currie had ever gone
there. 256 More generally, the person making the extra effort (in
this case, Ms. Currie) is ordinarily the person requesting the favor.

2. Even if Ms. Lewinsky is mistaken and she did call Ms. Currie
first, the evidence still leads clearly to the conclusion that the
President orchestrated this transfer.

First, it is unlikely that Ms. Lewinsky would have involved Ms.
Currie in this matter unless the President had indicated his assent
when Ms. Lewinsky raised the issue with him earlier in the day.
Indeed, there is a logical flaw in the President’s story: If the Presi-
dent had truly suggested that Ms. Lewinsky produce the gifts to
Ms. Jones’s attorneys, Ms. Lewinsky obviously would not have
turned around and called the President’s personal secretary to give
the gifts to her, in direct contravention of the President’s instruc-
tion.

Second, it also is unlikely that Ms. Currie would have driven to
Ms. Lewinsky’s home, retrieved the gifts from Ms. Lewinsky, and
stored them under her bed at home without being asked to do so
by the President—at least, without checking with him. It would
have been out of character for Ms. Currie to have taken such an
action without the President’s approval. For example, when helping
Ms. Lewinsky in her job search, Ms. Currie said that she told the
President of her plans and agreed that she ‘‘would not have tried
to get Ms. Lewinsky a job if * * * [I] thought the President didn’t
want [me] to.’’ 257

3. Even if the President did not orchestrate the transfer to Ms.
Currie, there is still substantial evidence that he encouraged the
concealment and non-production of the gifts by Ms. Lewinsky. The
President ‘‘hoped that this relationship would never become pub-



171

258 Clinton 8/17/98 GJ at 106.
259 Clinton 1/17/98 Depo. at 75.
260 Lewinsky 8/20/98 GJ at 5 (Ms. Lewinsky could not visit the President unless Ms. Currie

cleared her in); see also Lewinsky 7/31/98 Int. at 4–5 (Currie was ‘‘in the loop’’ when it came
to keeping Lewinsky’s relationship with the President discreet); Currie GJ 5/6/98 at 14–15, 57–
58, 97–98.

lic.’’ 258 The President gave Ms. Lewinsky new gifts on December
28, 1997. Given his desire to conceal the relationship, it makes no
sense that the President would have given Ms. Lewinsky more gifts
on the 28th unless he and Ms. Lewinsky understood that she would
not produce all of her gifts in response to her subpoena.

4. The President had a motive to orchestrate the concealment of
gifts, whether accomplished through Ms. Currie indirectly or
through Ms. Lewinsky directly. The President knew that Ms.
Lewinsky was concerned about the subpoena. Both of them were
concerned that the gifts might raise questions about the relation-
ship. By confirming that the gifts would not be produced, the Presi-
dent ensured that these questions would not arise.

The concealment of the gifts also ensured that the President
could provide false and misleading statements about the gifts
under oath at his deposition (as he did) without being concerned
that Ms. Lewinsky might have produced gifts that the President
was denying (or minimizing the number of). If Ms. Lewinsky had
produced to Ms. Jones’s attorneys all of the gifts that she had given
to Ms. Currie, then the President could not plausibly have said ‘‘I
don’t recall’’ in response to the question, ‘‘[H]ave you ever given
any gifts to Monica Lewinsky?’’ He could not have said, ‘‘I don’t re-
member a specific gift.’’ 259 Indeed, unless the President knew that
Ms. Lewinsky had not complied with the subpoena, it is unlikely
he would have risked lying about the number and nature of the
gifts he had given her.

In analyzing the evidence on this issue, it also bears mention
that President Clinton likely operated no differently with respect to
the gifts than he did with respect to testimony. It is clear that he
lied under oath and that Ms. Lewinsky filed a false affidavit after
the President suggested she file an affidavit. So there is little rea-
son that he would not have attempted to ensure (whether directly
or subtly) that Ms. Lewinsky conceal the gifts as a corollary to
their mutual lies under oath. (Also, it was the President’s pattern
to use Ms. Currie as an intermediary in dealing with Ms.
Lewinsky.260)

The President’s apparent response to all of this is that Ms.
Lewinsky on her own contacted Ms. Currie and involved her in this
endeavor to hide subpoenaed evidence, and that Ms. Currie com-
plied without checking with the President. Based on the testimony
and behavior of both Ms. Currie and Ms. Lewinsky, those infer-
ences fall outside the range of reasonable possibility.

There is substantial and credible information, therefore, that the
President endeavored to obstruct justice by participating in the
concealment of subpoenaed evidence.



172

261 Lewinsky 8/6/98 GJ at 189–91, 197–98.
262 Id. at 189, 198.
263 Lewinsky 9/3/98 Int. at 2.
264 Lewinsky 8/6/98 GJ at 198.
265 Id.
266 V0002–DC–0000093–116.
267 Clinton 8/17/98 GJ at 127.
268 Id. at 49–50.
269 President Clinton also committed perjury before the grand jury if he was involved in the

concealment of the gifts.

B. JANUARY 5, 1998, NOTE TO THE PRESIDENT

1. Evidence Regarding the January 5, 1998 Note
On December 16, 1997, the President was served by Ms. Jones’s

attorneys with a request for production of documents, including
documents relating to ‘‘Monica Lewisky’’ [sic]. The request placed
upon the President a continuing obligation to preserve and produce
responsive documents. Notes and letters from Ms. Lewinsky were
responsive and relevant.

On January 4, 1998, Ms. Lewinsky left a book for the President
with Ms. Currie.261 Ms. Lewinsky had enclosed in the book a ro-
mantic note that she had written, inspired by a recent viewing of
the movie Titanic.262 In the note, Ms. Lewinsky told the President
that she wanted to have sexual intercourse with him, at least
once.263

On January 5, in the course of discussing her affidavit and pos-
sible testimony in a phone conversation with the President, Ms.
Lewinsky says she told the President, ‘‘I shouldn’t have written
some of those things in the note.’’ 264 According to Ms. Lewinsky,
the President said that he agreed and that she should not write
those kinds of things on paper.265

On January 15, President Clinton served responses to Ms.
Jones’s second set of document requests, which again asked for doc-
uments that related to ‘‘Monica Lewisky.’’ The President stated
that he had ‘‘no documents’’ responsive to this request.266

2. President Clinton’s Testimony
The President remembered the book Ms. Lewinsky had given

him about the Presidents and testified that he ‘‘did like it a lot.’’ 267

President Clinton testified that he did not recall a romantic note
enclosed in the book or when he had received it.268

3. Summary on January 5, 1998, Note
The request for production of documents that the President re-

ceived from Ms. Jones’s attorneys called for all documents reflect-
ing communications between him and Ms. Lewinsky. The note
given to him by Ms. Lewinsky on January 5, 1998, fell within that
category and would have been revealing about the relationship. In-
deed, had the note been produced, the President might have been
foreclosed from denying a sexual relationship at his deposition.
Based on Ms. Lewinsky’s testimony, there is substantial and credi-
ble information that the President concealed or destroyed this note
at a time when such documents were called for by the request for
production of documents.269
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VI. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT

(i) President Clinton and Ms. Lewinsky had an understanding that
they would lie under oath in the Jones case about their rela-
tionship; and

(ii) President Clinton endeavored to obstruct justice by suggesting
that Ms. Lewinsky file an affidavit so that she would not be
deposed, she would not contradict his testimony, and he could
attempt to avoid questions about Ms. Lewinsky at his deposi-
tion.

Based on their conversations and their past practice, both the
President and Ms. Lewinsky understood that they would lie under
oath in the Jones case about their sexual relationship, as part of
a scheme to obstruct justice in the Jones case. In pursuing this ef-
fort:

• the President suggested that Monica Lewinsky file an affi-
davit, which he knew would be false;

• the President had an interest in Ms. Lewinsky’s false affi-
davit because it would ‘‘lock in’’ her testimony, allowing the
President to deny the sexual relationship under oath without
fear of contradiction;

• Ms. Lewinsky signed and, on January 16, sent to the
Court the false affidavit denying a sexual relationship with the
President as part of a motion to quash her deposition sub-
poena;

• the President’s attorney used the affidavit to object to
questions about Ms. Lewinsky at his January 17 deposition;
and

• when that failed, the President also lied under oath about
the relationship with Ms. Lewinsky at his civil deposition, in-
cluding by the use of ‘‘cover stories’’ that he and Ms. Lewinsky
had devised.

A. EVIDENCE REGARDING AFFIDAVIT AND USE OF AFFIDAVIT

Monica Lewinsky testified that President Clinton called her at
around 2:00 or 2:30 a.m. on December 17, 1997,270 and told her
that her name was on the Jones case witness list.271 As noted in
her February 1 handwritten statement: ‘‘When asked what to do if
she was subpoenaed, the Pres. suggested she could sign an affida-
vit.* * *’’ 272 Ms. Lewinsky said she is ‘‘100% sure’’ that the Presi-
dent suggested that she might want to sign an affidavit.273

Ms. Lewinsky understood the President’s advice to mean that
she might be able to execute an affidavit that would not disclose
the true nature of their relationship. In order ‘‘to prevent me from
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being deposed,’’ she said she would need an affidavit that ‘‘could
range from anywhere between maybe just somehow mentioning,
you know, innocuous things or going as far as maybe having to
deny any kind of relationship.’’ 274

Ms. Lewinsky has stated that the President never explicitly told
her to lie. Instead, as she explained, they both understood from
their conversations that they would continue their pattern of cover-
ing up and lying about the relationship. In that regard, the Presi-
dent never said they must now tell the truth under oath; to the
contrary, as Ms. Lewinsky stated:

[I]t wasn’t as if the President called me and said, ‘‘You
know, Monica, you’re on the witness list, this is going to
be really hard for us, we’re going to have to tell the truth
and be humiliated in front of the entire world about what
we’ve done,’’ which I would have fought him on probably.
That was different. And by him not calling me and saying
that, you know, I knew what that meant.275

Ms. Jones’s lawyers served Ms. Lewinsky with a subpoena on De-
cember 19, 1997. Ms. Lewinsky contacted Vernon Jordan, who in
turn put her in contact with attorney Frank Carter.276 Based on
the information that Ms. Lewinsky provided, Mr. Carter prepared
an affidavit which stated: ‘‘I have never had a sexual relationship
with the President.’’ 277

After Mr. Carter drafted the affidavit, Ms. Lewinsky spoke to the
President by phone on January 5th.278 She asked the President if
he wanted to see the draft affidavit. According to Ms. Lewinsky,
the President replied that he did not need to see it because he had
already ‘‘seen 15 others.’’ 279

Mr. Jordan confirmed that President Clinton knew that Ms.
Lewinsky planned to execute an affidavit denying a sexual rela-
tionship.280 Mr. Jordan further testified that he informed President
Clinton when Ms. Lewinsky signed the affidavit.281 Ms. Lewinsky’s
affidavit was sent to the federal court in Arkansas on January 16,
1998—the day before the President’s deposition—as part of her mo-
tion to quash the deposition subpoena.

Two days before the President’s deposition, his lawyer, Robert
Bennett, obtained a copy of Ms. Lewinsky’s affidavit from Mr.
Carter.282 At the President’s deposition, Ms. Jones’s counsel asked
questions about the President’s relationship with Ms. Lewinsky.
Mr. Bennett objected to the ‘‘innuendo’’ of the questions, noting
that Ms. Lewinsky had signed an affidavit denying a sexual rela-
tionship, which according to Mr. Bennett, indicated that ‘‘there is
absolutely no sex of any kind in any manner, shape or form.’’ 283 Mr.
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Bennett said that the President was ‘‘fully aware of Ms. Lewinsky’s
affidavit.’’ 284 Mr. Bennett affirmatively used the affidavit in an ef-
fort to cut off questioning. The President said nothing—even
though, as he knew, the affidavit was false. Judge Wright over-
ruled the objection and allowed the questioning to continue.

Later, Mr. Bennett read Ms. Lewinsky’s affidavit denying a ‘‘sex-
ual relationship’’ to the President and asked him: ‘‘Is that a true
and accurate statement as far as you know it?’’ The President an-
swered: ‘‘That is absolutely true.’’ 285

B. SUMMARY OF PRESIDENT’S GRAND JURY TESTIMONY

The President told the grand jury: ‘‘[D]id I hope [Ms. Lewinsky
would] be able to get out of testifying on an affidavit? Absolutely.
Did I want her to execute a false affidavit? No, I did not.’’ 286 The
President did not explain how a full and truthful affidavit—for ex-
ample, an affidavit admitting that they engaged in oral sex and
that Vernon Jordan had been involved, at the President’s request,
in late 1997 and early 1998 in obtaining Ms. Lewinsky a job—
would have helped her avoid a deposition.

When questioned about his phone conversation with Ms.
Lewinsky on December 17, 1997—during which the President sug-
gested filing an affidavit—the President testified that he did not re-
member exactly what he had said.287 The President also main-
tained that Ms. Lewinsky’s affidavit, as it ultimately was filed de-
nying a ‘‘sexual relationship,’’ was not necessarily inaccurate. He
testified that, depending on Ms. Lewinsky’s state of mind, her
statement denying a sexual relationship could have been true.

I believe at the time that she filled out this affidavit, if
she believed that the definition of sexual relationship was
two people having intercourse, then this is accurate. And I
believe that is the definition that most ordinary Americans
would give it.288

At his grand jury appearance, the President also was asked
about his counsel’s statement to Judge Wright that Ms. Lewinsky’s
affidavit denying a ‘‘sexual relationship’’ was equivalent to saying
‘‘there is absolutely no sex of any kind in any manner, shape or
form’’ with President Clinton. Given the President’s interpretation
of the term ‘‘sexual relationship’’ to require sexual intercourse, the
President was asked how he lawfully could have sat silent while
his attorney—in the President’s presence and on his behalf—made
a false statement to a United States District Judge in an effort to
forestall further questioning. The President offered several re-
sponses.

First, the President maintained that he was not paying ‘‘much
attention’’ when Mr. Bennett said that there is ‘‘absolutely no sex
of any kind’’ between the President and Ms. Lewinsky.’’ 289 The
President further stated: ‘‘That moment, that whole argument just
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passed me by. I was a witness.’’ 290 The President’s explanation is
difficult to reconcile with the videotape of the deposition, which
shows that the President was looking in Mr. Bennett’s direction
when his counsel made this statement.

Alternatively, the President contended that when Mr. Bennett
said that ‘‘there is absolutely no sex of any kind,’’ Mr. Bennett was
speaking only in the present tense and thus was making a com-
pletely true statement. The President further stated: ‘‘It depends on
what the meaning of the word ‘is’ is,’’ 291 and that ‘‘actually, in the
present tense that is an accurate statement.’’ 292 Before the grand
jury, counsel for the OIC then asked the President: ‘‘Do you mean
today that because you were not engaging in sexual activity with
Ms. Lewinsky during the deposition that the statement of Mr. Ben-
nett might be literally true?’’ 293 The President responded: ‘‘No, sir.
I mean that at the time of the deposition, it had been—that was
well beyond any point of improper contact between me and Ms.
Lewinsky.’’ 294 The President’s suggestion that he might have en-
gaged in such a detailed parsing of the words at his deposition is
at odds with his assertion that the ‘‘whole argument passed me by.’’

Finally, the President took issue with the notion that he had any
duty to prevent his attorney from making a false statement to
Judge Wright: ‘‘Mr. Bennett was representing me. I wasn’t rep-
resenting him.’’ 295 That is a truism. Yet when a witness is know-
ingly responsible for a misstatement of fact to a federal judge that
misleads the Court and attempts to prevent questioning on a rel-
evant subject, that conduct rises to the level of an obstruction of
justice.

C. EVIDENCE REGARDING COVER STORIES

The affidavit was not the only part of the scheme in which both
the President and Ms. Lewinsky would lie under oath. Ms.
Lewinsky testified that, as part of their mutual concealment ef-
forts, she and President Clinton formulated ‘‘cover stories’’ to ex-
plain Ms. Lewinsky’s presence in the West Wing and Oval Office.
When Ms. Lewinsky worked at the White House, she and the
President agreed that Ms. Lewinsky would tell people that she was
coming to the Oval Office to deliver papers or to have papers
signed, when in truth she was going to the Oval Office to have a
sexual encounter with the President.296

While employed at the White House, Ms. Lewinsky used this
cover story on several occasions.297 It worked: Several Secret Serv-
ice officers testified that they understood that Ms. Lewinsky was
at the Oval Office to deliver or to pick up papers.298 In fact, how-
ever, Ms. Lewinsky stated that her White House job never required
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her to deliver papers or obtain the President’s signature, although
she carried papers as a prop.299

After she was transferred to the Pentagon, Ms. Lewinsky testi-
fied that she and the President formulated a second ‘‘cover story’’:
that Ms. Lewinsky was going to the White House to visit Betty
Currie rather than the President. Ms. Lewinsky testified that she
and the President discussed how ‘‘Betty always needed to be the
one to clear me in so that, you know, I could always say I was com-
ing to see Betty.’’ 300 Ms. Lewinsky testified that she met with the
President privately on ten occasions after she left her job at the
White House.301 Ms. Currie signed her in for each of those private
visits.302

Ms. Lewinsky has stated that her true purpose in visiting the
White House on these occasions was to see President Clinton, not
Ms. Currie.303 President Clinton agreed that ‘‘just about every
time’’ that Ms. Lewinsky came to see Ms. Currie when he was
there, Ms. Lewinsky saw him as well.304

Ms. Lewinsky testified that President Clinton encouraged her to
continue to use the cover stories to conceal their relationship after
her name appeared on the witness list in the Jones case. In her
early-morning phone conversation with President Clinton on De-
cember 17, 1997—the same conversation in which the President
told her that her name was on the witness list and suggested that
she file an affidavit if subpoenaed 305—Ms. Lewinsky discussed
cover stories with the President:

ML: At some point in the conversation, and I don’t know if
it was before or after the subject of the affidavit came up, he
sort of said, ‘‘You know, you can always say you were coming
to see Betty or that you were bringing me letters.’’ Which I un-
derstood was really a reminder of things that we had discussed
before.

Q: So when you say things you had discussed, sort of ruses
that you had developed.

ML: Right. I mean, this was—this was something that—that
was instantly familiar to me.

Q: Right.
ML: And I knew exactly what he meant.
Q: Had you talked with him earlier about these false expla-

nations about what you were doing visiting him on several oc-
casions?

ML: Several occasions throughout the entire relationship.
Yes. It was the pattern of the relationship, to sort of conceal
it.306

President Clinton used those same deceptive cover stories during
his deposition in the Jones case. In the civil deposition, when asked
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if he had met with Ms. Lewinsky ‘‘several times’’ while she worked
at the White House, the President responded that he had seen her
on two or three occasions during the government shutdown, ‘‘and
then when she worked at the White House, I think there was one
or two other times when she brought some documents to me.’’ 307

When asked if he was ever alone with Ms. Lewinsky in the Oval
Office, the President stated:

[W]hen she worked at the legislative affairs office, they
always had somebody there on the weekends. * * * Some-
times they’d bring me things on the weekends. In that case,
whatever time she would be in there, drop it off, exchange
a few words and go, she was there. * * * It’s possible that
she, in, while she was working there, brought something
to me and that at the time she brought it to me, she was
the only person there, That’s possible.308

The pattern of devising cover stories in an effort to forestall an
inquiry into the relationship continued even after Ms. Lewinsky
was subpoenaed to testify. On January 5, 1998, she met with her
attorney, Frank Carter, and discussed questions that she might be
asked at a deposition. One of the questions was how she had ob-
tained her Pentagon job. Ms. Lewinsky worried that if the Jones
lawyers checked with the White House about the transfer, some at
the White House would say unflattering things about why she had
been terminated.309 Ms. Lewinsky spoke to President Clinton on
the phone that evening and asked for advice on how to answer the
question. Ms. Lewinsky testified that the President responded,
‘‘[Y]ou could always say that the people in Legislative Affairs got
it for you or helped you get it’’—a story that Ms. Lewinsky stated
was misleading because Ms. Lewinsky in fact had been transferred
because she was around the Oval Office too much.310 President
Clinton knew the truth.

D. THE PRESIDENT’S GRAND JURY TESTIMONY ON COVER STORIES

The President testified that before he knew that Ms. Lewinsky
was a witness in the Jones case, he ‘‘might well’’ have told Ms.
Lewinsky that she could offer the cover stories if questioned about
her presence in the West Wing and Oval Office:

Q: Did you ever say anything like that, you can always say
that you were coming to see Betty or bringing me letters? Was
that part of any kind of a, anything you said to her or a cover
story, before you had any idea she was going to be part of
Paula Jones?

WJC: I might well have said that.
Q: Okay.
WJC: Because I certainly didn’t want this to come out, if I

could help it. And I was concerned about that. I was embar-
rassed about it. I knew it was wrong.311

However, no doubt aware of the significance of the question, the
President testified that he did not remember whether he had dis-
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cussed the cover stories with Ms. Lewinsky during the December
17, 1997, conversation,312 or at any time after Ms. Lewinsky’s name
appeared on the Jones witness list:

Q: Did you tell [Ms. Lewinsky] anytime in December some-
thing to that effect: You know, you can always say that you
were coming to see Betty or you were bringing me letters? Did
you say that, or anything like that, in December ’97 or January
’98, to Monica Lewinsky?

WJC: Well, that’s a very broad question. I do not recall say-
ing anything like that in connection with her testimony. I could
tell you what I do remember saying, if you want to know. But
I don’t—we might have talked about what to do in a nonlegal
context at some point in the past, but I have no specific mem-
ory of that conversation.

I do remember what I said to her about the possible testi-
mony.

* * * * * * *
Q: Did you say anything like [the cover stories] once you

knew or thought she might be a witness in the Jones case? Did
you repeat the statement, or something like it to her?

WJC: Well, again, I don’t recall, and I don’t recall whether
I might have done something like that, for example, if somebody
says, what if the reporters ask me this, that or the other thing.
I can tell you this: In the context of whether she could be a
witness, I have a recollection that she asked me, well, what do
I do if I get called as a witness, and I said, you have to get
a lawyer. And that’s all I said. And I never asked her to lie.

Q: Did you tell her to tell the truth?
WJC: Well, I think the implication was she would tell the

truth.313

E. SUMMARY

There is substantial and credible information that the President
and Ms. Lewinsky reached an understanding that both of them
would lie under oath when asked whether they had a sexual rela-
tionship (a conspiracy to obstruct justice or to commit perjury, in
criminal law terms). Indeed, a tacit or express agreement to make
false statements would have been an essential part of their Decem-
ber and January discussions, lest one of the two testify truthfully
in the Jones case and thereby incriminate the other as a perjurer.

There also is substantial and credible information that President
Clinton endeavored to obstruct justice by suggesting that Ms.
Lewinsky file an affidavit to avoid her deposition, which would
‘‘lock in’’ her testimony under oath, and to attempt to avoid ques-
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tions at his own deposition—all to impede the gathering of discov-
erable evidence in the Jones v. Clinton litigation.314

During the course of their relationship, the President and Ms.
Lewinsky also discussed and used cover stories to justify her pres-
ence in and around the Oval Office area. The evidence indicates—
given Ms. Lewinsky’s unambiguous testimony and the President’s
lack of memory, as well as the fact that they both planned to lie
under oath—that the President suggested the continued use of the
cover stories even after Ms. Lewinsky was named as a potential
witness in the Jones litigation. At no time did the President tell
Ms. Lewinsky to abandon these stories and to tell the truth about
her visits, nor did he ever indicate to her that she should tell the
truth under oath about the relationship. While the President testi-
fied that he could not remember such conversations about the cover
stories, he had repeated the substance of the cover stories in his
Jones deposition. The President’s use of false cover stories in testi-
mony under oath in his Jones deposition strongly corroborates Ms.
Lewinsky’s testimony that he suggested them to her on December
17 as a means of avoiding disclosure of the truth of their relation-
ship.
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VII. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT
PRESIDENT CLINTON ENDEAVORED TO OBSTRUCT JUSTICE BY HELP-
ING MS. LEWINSKY OBTAIN A JOB IN NEW YORK AT A TIME WHEN
SHE WOULD HAVE BEEN A WITNESS AGAINST HIM WERE SHE TO
TELL THE TRUTH DURING THE JONES CASE.

The President had an incentive to keep Ms. Lewinsky from jeop-
ardizing the secrecy of the relationship. That incentive grew once
the Supreme Court unanimously decided in May 1997 that the case
and discovery process were to go forward.

At various times during the Jones discovery process, the Presi-
dent and those working on his behalf devoted substantial time and
attention to help Ms. Lewinsky obtain a job in the private sector.

A. EVIDENCE

The entire saga of Ms. Lewinsky’s job search and the President’s
assistance in that search is discussed in detail in the Narrative sec-
tion of this Referral. We summarize and analyze the key events
and dates here.

Ms. Lewinsky first mentioned her desire to move to New York
in a letter to the President on July 3, 1997. The letter recounted
her frustration that she had not received an offer to return to work
at the White House.315

On October 1, the President was served with interrogatories ask-
ing about his sexual relationships with women other than Mrs.
Clinton.316 On October 7, 1997, Ms. Lewinsky couriered a letter ex-
pressing dissatisfaction with her job search to the President.317 In
response, Ms. Lewinsky said she received a late-night call from
President Clinton on October 9, 1997. She said that the President
told her he would start helping her find a job in New York.318

The following Saturday, October 11, 1997, Ms. Lewinsky met
with President Clinton alone in the Oval Office dining room from
9:36 a.m. until about 10:54 a.m. In that meeting, she furnished the
President a list of New York jobs in which she was interested.319

Ms. Lewinsky mentioned to the President that she would need a
reference from someone in the White House; the President said he
would take care of it.320 Ms. Lewinsky also suggested to the Presi-
dent that Vernon Jordan might be able to help her, and President
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in which she expressed anxiety about meeting with the Ambassador. Ms. Lewinsky said that
the President told her to call Betty Currie after the interview so he would know how the inter-
view went. Id. at 13.

328 Lewinsky 7/31/98 Int. at 14.
329 Lewinsky 8/26/98 Depo. at 67; Lewinsky 7/31/98 Int. at 14.
330 Lewinsky 7/31/98 Int. at 14.
331 Id. at 15. Ms. Lewinsky related this incident to her friend, Catherine Allday Davis, in a

near-contemporaneous email. 1037–DC–00000017. See also Catherine Davis 3/17/98 GJ at 124.
332 Lewinsky 7/31/98 Int. at 14–15.
333 V004–DC–00000135 (Akin Gump phone records); Jordan 5/5/98 GJ at 52–55.
334 Lewinsky 8/6/98 GJ at 26–27 and GJ Exhibit ML–7. Ms. Lewinsky stated that just before

Thanksgiving, 1997, she called Betty Currie and asked her to contact Vernon Jordan and prod
him along in the job search. Lewinsky 8/4/98 Int. at 8. It was Ms. Lewinsky’s understanding
that Jordan was helping her at the request of the President and Ms. Currie. Id.

335 See Clinton 8/17/98 GJ at 84–85. Under the federal witness tampering statutes, it is a
crime to corruptly persuade a witness to alter his testimony. See 18 U.S.C. §§ 1503, 1512.

Clinton agreed.321 Immediately after the meeting, President Clin-
ton spoke with Mr. Jordan by telephone.322

According to White House Chief of Staff Erskine Bowles, at some
time in the summer or fall of 1997, President Clinton raised the
subject of Monica Lewinsky and stated that ‘‘she was unhappy
where she was working and wanted to come back and work at the
OEOB [Old Executive Office Building]; and could we take a
look.’’ 323 Mr. Bowles referred the matter to Deputy Chief of Staff
John Podesta.324

Mr. Podesta said he asked Betty Currie to have Ms. Lewinsky
call him, but heard nothing until about October 1997, when Ms.
Currie told him that Ms. Lewinsky was looking for opportunities in
New York.325 The Ambassador to the United Nations, Bill Richard-
son, said that Mr. Podesta told him that Ms. Currie had a friend
looking for a position in New York.326

According to Ms. Lewinsky, Ambassador Richardson called her
on October 21, 1997,327 and interviewed her soon thereafter. She
was then offered a position at the UN.328 Ms. Lewinsky was
unenthusiastic.329 During the latter part of October 1997, the
President and Ms. Lewinsky discussed enlisting Vernon Jordan to
aid in pursuing private-sector possibilities.330

On November 5, 1997, Ms. Lewinsky met Mr. Jordan in his law
office. Mr. Jordan told Ms. Lewinsky that she came ‘‘highly rec-
ommended.’’ 331 Ms. Lewinsky explained that she hoped to move to
New York, and went over her list of possible employers.332 Mr. Jor-
dan telephoned President Clinton shortly after the meeting.333

Ms. Lewinsky had no contact with the President or Mr. Jordan
for another month.334 On December 5, 1997, however, the parties
in the Jones case exchanged witness lists. Ms. Jones’s attorneys
listed Ms. Lewinsky as a potential witness. The President testified
that he learned that Ms. Lewinsky was on the list late in the day
on December 6.335

The effort to obtain a job for Ms. Lewinsky then intensified. On
December 7, President Clinton met with Mr. Jordan at the White
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336 1178–DC–00000026 (WAVES records).
337 Lewinsky 8/4/98 Int. at 2.
338 Jordan 3/3/98 GJ at 48–49.
339 Id. at 65.
340 921–DC–000000459–66.
341 Lewinsky 8/6/98 GJ at 121–23.
342 Id. at 121; Lewinsky 8/1/98 Int. at 6, 10.
343 Lewinsky 8/6/98 GJ at 127–28.
344 Id. at 138–41; Lewinsky 2/1/98 Statement at 6; cf. Jordan 3/3/98 GJ at 182–90 (recalls dis-

cussion of job search only).
345 V002–DC–000000052 (President Clinton’s Supplemental Responses to Plaintiff’s Second Set

of Interrogatories).
346 Lewinsky 8/6/98 GJ at 149.
347 Lewinsky 8/6/98 GJ at 151–52; Lewinsky 7/27/98 Int. at 7. This was the same meeting

where the President and Ms. Lewinsky discussed their concerns over the Lewinsky subpoena
and its demand for the production of gifts.

348 Sutphen 5/27/98 Depo. at 39; Lewinsky 7/27/98 Int. at 5.

House.336 Ms. Lewinsky met with Mr. Jordan on December 11 to
discuss specific job contacts in New York. Mr. Jordan gave her the
names of some of his business contacts.337 He then made calls to
contacts at MacAndrews & Forbes (the parent corporation of
Revlon), American Express, and Young & Rubicam.338

Mr. Jordan also telephoned President Clinton to keep him in-
formed of the efforts to help Ms. Lewinsky. Mr. Jordan testified
that President Clinton was aware that people were trying to get
jobs for her, that Mr. Podesta was trying to help her, that Bill
Richardson was trying to help her, but that she wanted to work in
the private sector.339

On the same day of Ms. Lewinsky’s meeting with Mr. Jordan,
December 11, Judge Wright ordered President Clinton, over his ob-
jection, to answer certain written interrogatories as part of the dis-
covery process in Jones. Those interrogatories required, among
other things, the President to identify any government employees
since 1986 with whom he had engaged in sexual relations (a term
undefined for purposes of the interrogatory).340 On December 16,
the President’s attorneys received a request for production of docu-
ments that mentioned Monica Lewinsky by name.

On December 17, 1997, according to Ms. Lewinsky, President
Clinton called her in the early morning and told her that she was
on the witness list, and they discussed their cover stories.341 On
December 18 and December 23, she interviewed for jobs with New
York-based companies that had been contacted by Mr. Jordan.342

On December 19, Ms. Lewinsky was served with a deposition sub-
poena by Ms. Jones’s lawyers.343 On December 22, 1997, Mr. Jor-
dan took her to her new attorney; she and Mr. Jordan discussed
the subpoena, the Jones case, and her job search during the course
of the ride.344

The President answered the ‘‘other women’’ interrogatory on De-
cember 23, 1997, by declaring under oath: ‘‘None.’’ 345

On Sunday, December 28, 1997, Monica Lewinsky and the Presi-
dent met in the Oval Office.346 During that meeting, the President
and Ms. Lewinsky discussed both her move to New York and her
involvement in the Jones suit.347

On January 5, 1998, Ms. Lewinsky declined the United Nations
offer.348 On January 7, 1998, Ms. Lewinsky signed the affidavit de-
nying the relationship with President Clinton (she had talked on
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the phone to the President on January 5 about it).349 Mr. Jordan
informed the President of her action.350

The next day, on January 8, 1998, Ms. Lewinsky interviewed in
New York with MacAndrews & Forbes, a company recommended
by Vernon Jordan. The interview went poorly. Mr. Jordan then
called Ronald Perelman, the Chairman of the Board at
MacAndrews & Forbes. Mr. Perelman said Ms. Lewinsky should
not worry, and that someone would call her back for another inter-
view. Mr. Jordan relayed this message to Ms. Lewinsky, and some-
one called back that day.351

Ms. Lewinsky interviewed again the next morning, and a few
hours later received an informal offer for a position.352 She told Mr.
Jordan of the offer, and Mr. Jordan then notified President Clinton
with the news: ‘‘Mission accomplished.’’ 353

On January 12, 1998, Ms. Jones’s attorneys informed Judge
Wright that they might call Monica Lewinsky as a trial witness.354

Judge Wright stated that she would allow witnesses with whom
the President had worked, such as Ms. Lewinsky, to be trial wit-
nesses.355

In a call on January 13, 1998, a Revlon employee formalized the
job offer, and asked Ms. Lewinsky to provide references.356 Either
that day or the next, President Clinton told Erskine Bowles that
Ms. Lewinsky ‘‘had found a job in the * * * private sector, and she
had listed John Hilley as a reference, and could we see if he could
recommend her, if asked.’’ 357 Thereafter, Mr. Bowles took the
President’s request to Deputy Chief of Staff John Podesta, who in
turn spoke to Mr. Hilley about writing a letter of recommendation.
After speaking with Mr. Podesta, Mr. Hilley agreed to write such
a letter, but cautioned it would be a ‘‘generic’’ one.358 On January
14, at approximately 11:17 a.m., Ms. Lewinsky faxed her letter of
acceptance to Revlon and listed Mr. Hilley as a reference.359

On January 15, the President responded to the December 15 re-
quest for production of documents relating to Monica Lewinsky by
answering ‘‘none.’’ On January 16, Ms. Lewinsky’s attorney sent to
the District Court in the Jones case her affidavit denying a ‘‘sexual
relationship’’ with the President.360 The next day, on January 17,
the President was deposed and his attorney used her affidavit as
the President similarly denied a ‘‘sexual relationship.’’
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361 The arrangement may not be explicitly spelled out. In this case, for example, there is no
evidence that Ms. Lewinsky received an explicit proposal where someone said, ‘‘I’ll give you a
job if you lie under oath.’’

362 In a recorded conversation, Ms. Lewinsky discussed the job assistance various individuals,
including Vernon Jordan, gave Webster Hubbell, and she expressed her concern that someone
could similarly consider the assistance she was provided as improper in some manner: ‘‘I think
somebody could construe, okay? Somebody could construe or say, ‘Well, they gave her a job to
shut her up. They made her happy.’ ’’ T2 at 11.

B. SUMMARY

When a party in a lawsuit (or investigation) provides job or fi-
nancial assistance to a witness, a question arises as to possible wit-
ness tampering. The critical question centers on the intent of the
party providing the assistance. Direct evidence of that intent often
is unavailable. Indeed, in some cases, the witness receiving the job
assistance may not even know that the party providing the assist-
ance was motivated by a desire to stay on good terms with the wit-
ness during the pending legal proceeding.361 Similarly, others who
are enlisted in the party’s effort to influence the witness’s testi-
mony by providing job assistance may not be aware of the party’s
motivation and intent.

One can draw inferences about the party’s intent from cir-
cumstantial evidence. In this case, the President assisted Ms.
Lewinsky in her job search in late 1997, at a time when she would
have become a witness harmful to him in the Jones case were she
to testify truthfully. The President did not act half-heartedly. His
assistance led to the involvement of the Ambassador to the United
Nations, one of the country’s leading business figures (Mr.
Perelman), and one of the country’s leading attorneys (Vernon Jor-
dan).

The question, therefore, is whether the President’s efforts in ob-
taining a job for Ms. Lewinsky were to influence her testimony 362

or simply to help an ex-intimate without concern for her testimony.
Three key facts are essential in analyzing his actions: (i) the chro-
nology of events, (ii) the fact that the President and Ms. Lewinsky
both intended to lie under oath about the relationship, and (iii) the
fact that it was critical for the President that Ms. Lewinsky lie
under oath.

There is substantial and credible information that the President
assisted Ms. Lewinsky in her job search motivated at least in part
by his desire to keep her ‘‘on the team’’ in the Jones litigation.
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363 Clinton 1/17/98 Depo. at 68–69 (emphasis added).
364 Id. at 72 (emphasis added). See also id. at 73 (‘‘[m]y understanding was . . . that she was

going to move to New York and that she was looking for some advice [from Jordan] about what
she should do when she got there’’).

VIII. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT THE
PRESIDENT LIED UNDER OATH IN DESCRIBING HIS CONVERSATIONS
WITH VERNON JORDAN ABOUT MS. LEWINSKY.

President Clinton was asked during his civil deposition whether
he had talked to Mr. Jordan about Ms. Lewinsky’s involvement in
the Jones case. The President stated that he knew Mr. Jordan had
talked to Ms. Lewinsky about her move to New York, but stated
that he did not recall whether Mr. Jordan had talked to Ms.
Lewinsky about her involvement in the Jones case. The testimony
was false. A lie under oath about these conversations was nec-
essary to avoid inquiry into whether Ms. Lewinsky’s job and her
testimony were improperly related.

A. PRESIDENT’S TESTIMONY IN THE JONES CASE

The President was questioned in his civil deposition about his
conversations with Vernon Jordan regarding Ms. Lewinsky and her
role in the Jones case. Beforehand, the President was asked a gen-
eral question:

Q: Did anyone other than your attorneys ever tell you that
Monica Lewinsky had been served with a subpoena in this
case?

WJC: I don’t think so.363

The President later testified in more detail about conversations he
may have had with Mr. Jordan concerning Ms. Lewinsky’s role in
the case:

Q: Excluding conversations that you may have had with Mr.
Bennett or any of your attorneys in this case, within the past
two weeks has anyone reported to you that they had had a con-
versation with Monica Lewinsky concerning this lawsuit?

WJC: I don’t believe so. I’m sorry, I just don’t believe so.

* * * * * * *
Q. Has it ever been reported to you that [Vernon Jordan]

met with Monica Lewinsky and talked about this case?
WJC: I knew that he met with her. I think Betty suggested

that he meet with her. Anyway, he met with her. I, I thought
that he talked to her about something else. I didn’t know that—
I thought he had given her some advice about her move to New
York. Seems like that’s what Betty said.364
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368 Jordan 5/5/98 GJ at 142–43.
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to arrive at 8:00 p.m., and actually arrived at 8:15 p.m. See 1178–DC–00000026 (WAVES
record). Mr. Jordan testified, however, that he is certain that he did not arrive at the White
House until after 10 p.m. Jordan 5/5/98 GJ at 164.

373 Jordan 3/3/98 GJ at 169.
374 Id. at 172.
375 Jordan 5/5/98 GJ at 221–22.
376 Jordan 3/5/98 GJ at 24–25, 33; Jordan 5/5/98 GJ at 223–26; V004–DC–00000159 (Akin

Gump phone records).

B. EVIDENCE THAT CONTRADICTS THE PRESIDENT’S CIVIL DEPOSITION
TESTIMONY

Vernon Jordan testified that his conversations with the President
about Ms. Lewinsky’s subpoena were, in fact, ‘‘a continuing dia-
logue.’’ 365 When asked if he had kept the President informed about
Ms. Lewinsky’s status in the Jones case in addition to her job
search, Mr. Jordan responded: ‘‘The two—absolutely.’’ 366

On December 19, Ms. Lewinsky phoned Mr. Jordan and told him
that she had been subpoenaed in the Jones case.367 Following that
call, Mr. Jordan telephoned the President to inform him ‘‘that
Monica Lewinsky was coming to see me, and that she had a sub-
poena’’ 368—but the President was unavailable. 369 Later that day,
at 5:01 p.m., Mr. Jordan had a seven-minute telephone conversa-
tion with the President: 370

I said to the President, ‘‘Monica Lewinsky called me up.
She’s upset. She’s gotten a subpoena. She is coming to see
me about this subpoena. I’m confident that she needs a
lawyer, and I will try to get her a lawyer.’’ 371

Later on December 19, after meeting with Ms. Lewinsky, Mr.
Jordan went to the White House and met with the President alone
in the Residence.372 Mr. Jordan testified: ‘‘I told him that Monica
Lewinsky had been subpoenaed, came to me with a subpoena.’’ 373

According to Mr. Jordan, the President ‘‘thanked me for my efforts
to get her a job and thanked me for getting her a lawyer.’’ 374

According to Mr. Jordan, on January 7, 1998, Ms. Lewinsky
showed him a copy of her signed affidavit denying any sexual rela-
tionship with the President.375 He testified that he told the Presi-
dent about the affidavit, probably in one of his two logged calls to
the White House that day:376

Q: [W]alk us through what exactly you would have said on
the portion of the conversation that related to Ms. Lewinsky
and the affidavit.

VJ: Monica Lewinsky signed the affidavit.

* * * * * * *
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377 The affidavit is dated January 7, 1998, so the conversation informing the President that
it had been signed could not have occurred any earlier than this date.

378 Jordan 5/5/98 GJ at 224–26.
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381 Id. at 125.
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Q: [L]et’s say if it was January 7th, or whenever it was that
you informed him that she signed the affidavit,377 is it accurate
that based on the conversations you had with him already, you
didn’t have to explain to him what the affidavit was?

VJ: I think that’s a reasonable assumption.
Q: So that it would have made sense that you would have

just said, ‘‘She signed the affidavit,’’ because both you and he
knew what the affidavit was?

VJ: I think that’s a reasonable assumption.
Q: All right. When you indicated to the President that she

had signed the affidavit, what, if anything, did he tell you?
VJ: I think he—his judgment was consistent with mine that

that was—the signing of the affidavit was consistent with the
truth.378

Mr. Jordan testified that ‘‘I knew that the President was con-
cerned about the affidavit and whether or not it was signed. He
was, obviously.’’ 379 When asked why he believed the President was
concerned, Mr. Jordan testified:

Here is a friend of his who is being called as a witness
in another case and with whom I had gotten a lawyer, I
told him about that, and told him I was looking for a job
for her. He knew about all of that. And it was just a mat-
ter of course that he would be concerned as to whether or
not she had signed an affidavit foreswearing what I told
you the other day, that there was no sexual relationship.380

Mr. Jordan summarized his contacts with the President about
Monica Lewinsky and her involvement in the Jones litigation as
follows:

I made arrangements for a lawyer and I told the Presi-
dent that. When she signed the affidavit, I told the Presi-
dent that the affidavit had been signed and when Frank
Carter told me that he had filed a motion to quash, as I
did in the course of everything else, I said to the President
that I saw Frank Carter and he had informed me that he
was filing a motion to quash. It was as a simple informa-
tion flow, absent a substantive discussion about her de-
fense, about which I was not involved.381

The President himself testified in the grand jury that he talked
to Mr. Jordan about Ms. Lewinsky’s involvement in the case. De-
spite his earlier statements at the deposition, the President testi-
fied to the grand jury that he had no reason to doubt that he had
talked to Mr. Jordan about Ms. Lewinsky’s subpoena, her lawyer,
and her affidavit.382
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383 Id. at 75–77.
384 That matter is still under criminal investigation by this Office.

C. SUMMARY

In his civil deposition, the President stated that he had talked
to Vernon Jordan about Ms. Lewinsky’s job. But as the testimony
of Mr. Jordan reveals, and as the President as much as conceded
in his subsequent grand jury appearance,383 the President did talk
to Mr. Jordan about Ms. Lewinsky’s involvement in the Jones
case—including that she had been subpoenaed, that Mr. Jordan
had helped her obtain a lawyer, and that she had signed an affida-
vit denying a sexual relationship with the President. Given their
several communications in the weeks before the deposition, it is not
credible that the President forgot the subject of their conversations
during his civil deposition. His statements ‘‘seems like that’s what
Betty said’’ and ‘‘I didn’t know that’’ were more than mere omis-
sions; they were affirmative misstatements.

The President’s motive for making false and misleading state-
ments about this subject in his civil deposition was straight-
forward. If the President admitted that he had talked with Vernon
Jordan both about Monica Lewinsky’s involvement in the Jones
case and about her job, questions would inevitably arise about
whether Ms. Lewinsky’s testimony and her future job were con-
nected. Such an admission by the President in his civil deposition
likely would have prompted Ms. Jones’s attorneys to inquire fur-
ther into the subject. And such an admission in his deposition
would have triggered public scrutiny when the deposition became
public.

At the time of his deposition, moreover, the President was aware
of the potential problems in admitting any possible link between
those two subjects. A criminal investigation and substantial public
attention had focused in 1997 on job assistance and payments
made to Webster Hubbell in 1994. The jobs and money paid to Mr.
Hubbell by friends and contributors to the President had raised se-
rious questions about whether such assistance was designed to in-
fluence Mr. Hubbell’s testimony about Madison-related matters.384

Some of Mr. Hubbell’s jobs, moreover, had been arranged by Ver-
non Jordan, which was likely a further deterrent to the President
raising both Ms. Lewinsky’s job and her affidavit in connection
with Vernon Jordan.
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385 Under the federal witness tampering and obstruction of justice statutes, it is a crime to
attempt to corruptly persuade another person with intent to influence the person’s testimony
in an official proceeding. See 18 U.S.C. §§1503, 1512.

386 Clinton 1/17/98 Depo. at 68.
387 Id. at 70–71.
388 Id. at 72–73, 79.
389 Id. at 80–82.
390 Id. at 212–213.

IX. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON ENDEAVORED TO OBSTRUCT JUSTICE BY ATTEMPT-
ING TO INFLUENCE THE TESTIMONY OF BETTY CURRIE.

In a meeting with Betty Currie on the day after his deposition
and in a separate conversation a few days later, President Clinton
made statements to her that he knew were false. The contents of
the statements and the context in which they were made indicate
that President Clinton was attempting to influence the testimony
that Ms. Currie might have been required to give in the Jones case
or in a grand jury investigation. 385

A. EVIDENCE

1. Saturday, January 17, 1998, Deposition
President Clinton’s deposition in Jones v. Clinton occurred on

Saturday, January 17, 1998. In that deposition, the President testi-
fied that he could not recall being alone with Monica Lewinsky and
that he had not had sexual relations, a sexual affair, or a sexual
relationship with her. During his testimony, the President referred
several times to Betty Currie and to her relationship with Ms.
Lewinsky. He stated, for example, that the last time he had seen
Ms. Lewinsky was when she had come to the White House to see
Ms. Currie; 386 that Ms. Currie was present when the President had
made a joking reference about the Jones case to Ms. Lewinsky; 387

that Ms. Currie was his source of information about Vernon Jor-
dan’s assistance to Ms. Lewinsky; 388 and that Ms. Currie had
helped set up the meetings between Ms. Lewinsky and Mr. Jordan
regarding her move to New York. 389

At the deposition, Judge Wright imposed a protective order that
prevented the parties from discussing their testimony with anyone
else. ‘‘Before he leaves, I want to remind him, as the witness in
this matter, * * * that this case is subject to a Protective Order
regarding all discovery, * * * [A]ll parties present, including * * *
the witness are not to say anything whatsoever about the questions
they were asked, the substance of the deposition, * * *, any de-
tails. * * *’’ 390

2. Sunday, January 18, 1998, Meeting with Ms. Currie
Because the President referred so often to Ms. Currie, it was

foreseeable that she might become a witness in the Jones matter,
particularly if specific allegations of the President’s relationship
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391 Jones v. Clinton, Order of Judge Susan Webber Wright, January 29, 1998, at 2.
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The President returned to the White House from the deposition at 4:26 p.m. 1248–DC–
00000288 (Kearney’s logs).

394 Currie 1/27/98 GJ at 65–66. The President confirmed that he called Betty Currie shortly
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98 GJ at 148–49.

The next day at 1:11 p.m., the President again called Ms. Currie at home. Currie 5/7/98 GJ
at 85. GJ Exhibit BC 3–11, 1248–DC–00000311 (Presidential Call Log, Jan. 18, 1998). Ms.
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395 Currie 5/7/98 GJ at 91. See also Clinton 8/17/98 GJ at 149 (acknowledging that Ms. Currie
normally would not be in the White House on Sunday).

396 Currie 1/27/98 GJ at 70.
397 Currie 1/24/98 Int. at 6.
398 Currie 1/27/98 GJ at 71, 73–74. At different points in the grand jury testimony, there are

minor variations in the wording used or agreed to by Ms. Currie in recounting the President’s
statements. Compare id. at 71 (‘‘You were always there when Monica was there.’’ (Currie state-
ment)) with id. at 74 (Q: ‘‘ ‘You were always there when she was there, right?’ Is that the way
you remember the President stating it to you?’’ BC: ‘‘That’s how I remember him stating it to
me.’’).

399 Id. at 72.
400 Id. at 72. See also Currie 1/24/98 Int. at 6.
401 Ms. Currie interpreted this last comment as simply a statement, not necessarily one for

which the President was seeking her agreement. Currie 1/27/98 GJ at 72–73.
402 Currie 1/27/98 GJ at 71 (Q: ‘‘Okay. And then you told us that the President began to ask

you a series of questions that were more like statements than questions.’’ BC: ‘‘Right.’’).

with Ms. Lewinsky came to light. 391 Indeed, according to Ms.
Currie, President Clinton at some point may have told her that she
might be asked about Monica Lewinsky. 392

Shortly after 7:00 p.m. on Saturday, January 17, 1998, two and
a half hours after he returned from the deposition, President Clin-
ton called Ms. Currie at home 393 and asked her to come to the
White House the next day. 394 Ms. Currie testified that ‘‘[i]t’s rare
for [President Clinton] to ask me to come in on Sunday.’’ 395

At about 5:00 p.m. on Sunday, January 18, Ms. Currie went to
meet with President Clinton at the White House. She told the
grand jury:

He said that he had had his deposition yesterday, and
they had asked several questions about Monica Lewinsky.
And I was a little shocked by that or—(shrugging). And he
said—I don’t know if he said—I think he may have said,
‘‘There are several things you may want to know,’’ or
‘‘There are things—’’ He asked me some questions.396

According to Ms. Currie, the President then said to her in succes-
sion: 397

• ‘‘You were always there when she was there, right? We
were never really alone.’’ 398

• ‘‘You could see and hear everything.’’ 399

• ‘‘Monica came on to me, and I never touched her,
right?’’ 400

• ‘‘She wanted to have sex with me, and I can’t do that.’’ 401

Ms. Currie indicated that these remarks were ‘‘more like state-
ments than questions.’’ 402 Ms. Currie concluded that the President
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wanted her to agree with him.403 She based that conclusion on the
way he made most of the statements and on his demeanor.404 Ms.
Currie also said that she felt the President made these remarks to
see her reaction.405

Ms. Currie said that she indicated her agreement with each of
the President’s statements,406 although she knew that the Presi-
dent and Ms. Lewinsky had in fact been alone in the Oval Office
and in the President’s study.407 Ms. Currie also knew that she
could not or did not in fact hear or see the President and Ms.
Lewinsky while they were alone.408

In the context of this conversation, President Clinton appeared
to be ‘‘concerned,’’ according to Ms. Currie.409

The President’s concern over the questions asked at the civil dep-
osition about Ms. Lewinsky also manifested itself in substantial ef-
forts to contact Monica Lewinsky over the next two days. Shortly
after her meeting with the President, Ms. Currie made several at-
tempts to contact Ms. Lewinsky. Ms. Currie testified it was ‘‘pos-
sible’’ she did so at the President’s suggestion, and said ‘‘he may
have asked me to call [Ms. Lewinsky] to see what she knew or
where she was or what was happening.’’ 410 Later that same night,
at 11:01 p.m., the President again called Ms. Currie at home.411

Ms. Currie could not recall the substance but suggested that the
President had called to ask whether she had spoken to Ms.
Lewinsky.412 The next day, January 19, 1998, which was a holiday,
Ms. Currie made seven unsuccessful attempts to contact Monica
Lewinsky, by pager, between 7:00 a.m. and 9:00 a.m.413 The Presi-
dent called Ms. Currie at home twice, and Ms. Currie called the
President at the White House once that day.414

3. Conversation Between the President and Ms. Currie on Tuesday,
January 20, 1998, or Wednesday, January 21, 1998

On either Tuesday, January 20 or Wednesday, January 21 of
that week, the President again met with Ms. Currie and discussed
the Monica Lewinsky matter. Ms. Currie testified as follows:

BC: It was Tuesday or Wednesday. I don’t remember which
one this was, either. But the best I remember, when he called
me in the Oval Office, it was sort of a recap[it]ulation of what
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we had talked about on Sunday—you know, ‘‘I was never alone
with her’’—that sort of thing.

Q: Did he pretty much list the same——
BC: To my recollection, sir, yes.
Q: And did he say it in sort of the same tone and demeanor

that he used the first time he told you on Sunday?
BC: The best I remember, sir, yes.

* * * * * * *
Q: And the President called you into the Oval Office specifi-

cally to list these things?
BC: I don’t know if that’s specifically what he called me in

for, but once I got inside, that’s what he——
Q: That’s what he told you?
BC: Uh-huh.415

B. THE PRESIDENT’S GRAND JURY TESTIMONY

The President was asked why he might have said to Ms. Currie
in their meeting on Sunday, January 18, 1998, ‘‘we were never
alone together, right?’’ and ‘‘you could see and hear everything.’’
The President testified:

[W]hat I was trying to determine was whether my recol-
lection was right and that she was always in the office
complex when Monica was there, and whether she thought
she could hear any conversations we had, or did she hear
any.

* * * * * * *
I was trying to—I knew * * * to a reasonable certainty

that I was going to be asked more questions about this. I
didn’t really expect you to be in the Jones case at the time.
I thought what would happen is that it would break in the
press, and I was trying to get the facts down. I was trying
to understand what the facts were.416

Later, the President stated that he was referring to a larger area
than simply the room where he and Ms. Lewinsky were located. He
also testified that his statements to Ms. Currie were intended to
cover a limited range of dates:

WJC: * * * [W]hen I said, we were never alone, right, I
think I also asked her a number of other questions, because
there were several times, as I’m sure she would acknowledge,
when I either asked her to be around. I remember once in par-
ticular when I was talking with Ms. Lewinsky when I asked
Betty to be in the, actually, in the next room in the dining
room, and, as I testified earlier, once in her own office.

But I meant that she was always in the Oval Office complex,
in that complex, while Monica was there. And I believe that
this was part of a series of questions I asked her to try to quick-
ly refresh my memory. So, I wasn’t trying to get her to say
something that wasn’t so. And, in fact, I think she would recall
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that I told her to just relax, go in the grand jury and tell the
truth when she had been called as a witness.

Q: So, when you said to Mrs. Currie that, I was never alone
with her, right, you just meant that you and Ms. Lewinsky
would be somewhere perhaps in the Oval Office or many times
in your back study, is that correct?

WJC: That’s right. We were in the back study.
Q: And then——
WJC: Keep in mind, sir, I just want to make it—I was talk-

ing about 1997. I was never, ever trying to get Betty Currie to
claim that on the occasions when Monica Lewinsky was there
when she wasn’t anywhere around, that she was. I would
never have done that to her, and I don’t think she thought
about that. I don’t think she thought I was referring to that.

Q: Did you put a date restriction? Did you make it clear to
Mrs. Currie that you were only asking her whether you were
never alone with her after 1997?

WJC: Well, I don’t recall whether I did or not, but I as-
sumed—if I didn’t, I assumed she knew what I was talking
about, because it was the point at which Ms. Lewinsky was out
of the White House and had to have someone WAVE her in,
in order to get in the White House. And I do not believe to this
day that I was—in 1997, that she was ever there and that I
ever saw her unless Betty Currie was there. I don’t believe she
was.417

With respect to the word ‘‘alone,’’ the President also stated that ‘‘it
depends on how you define alone’’ and ‘‘there were a lot of times
when we were alone, but I never really thought we were.’’ 418

The President was also asked about his specific statement to
Betty Currie that ‘‘you could see and hear everything.’’ He testified
that he was uncertain what he intended by that comment:

Q: When you said to Mrs. Currie, you could see and hear ev-
erything, that wasn’t true either, was it, as far as you knew.
You’ve already—* * *

WJC: * * * My memory of that was that, that she had the
ability to hear what was going on if she came in the Oval Of-
fice from her office. And a lot of times, you know, when I was
in the Oval Office, she just had the door open to her office.
Then there was—the door was never completely closed to the
hall. So I think there was—I’m not entirely sure what I meant
by that, but I could have meant that she generally would be
able to hear conversations, even if she couldn’t see them. And
I think that’s what I meant.419

The President then testified that when he made the comment to
Ms. Currie about her being able to hear everything, he again was
referring to only a limited period of time:

Q: * * * you would not have engaged in those physically in-
timate acts if you knew that Mrs. Currie could see or hear
that, is that correct?

WJC: That’s correct. But keep in mind, sir, I was talking
about 1997. That occurred, to the—and I believe that occurred
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only once in February of 1997. I stopped it. I never should have
started it, and I certainly shouldn’t have started it back after
I resolved not to in 1996. And I was referring to 1997.

And I—what—as I say, I do not know—her memory and
mine may be somewhat different. I do not know whether I was
asking her about a particular time when Monica was upset and
I asked her to stand, stay back in the dining area. Or whether
I was, had reference to the fact that if she kept the door open
to the Oval Office, because it was always—the door to the hall-
way was always somewhat open, that she would always be able
to hear something if anything went on that was, you know, too
loud, or whatever.

I do not know what I meant. I’m just trying to reconcile the
two statements as best I can, without being sure.420

The President was also asked about his comment to Ms. Currie
that Ms. Lewinsky had ‘‘come on’’ to him, but that he had ‘‘never
touched her’’:

Q: * * * [I]f [Ms. Currie] testified that you told her, Monica
came on to me and I never touched her, you did, in fact, of
course, touch Ms. Lewinsky, isn’t that right, in a physically in-
timate way?

WJC: Now, I’ve testified about that. And that’s one of those
questions that I believe is answered by the statement that I
made.421

Q: What was your purpose in making these statements to
Mrs. Currie, if it weren’t for the purpose to try to suggest to
her what she should say if ever asked?

WJC: Now, Mr. Bittman, I told you, the only thing I remem-
ber is when all this stuff blew up, I was trying to figure out
what the facts were. I was trying to remember. I was trying to
remember every time I had seen Ms. Lewinsky.

* * * I knew this was all going to come out * * * . I did not
know [at the time] that the Office of Independent Counsel was
involved. And I was trying to get the facts and try to think of
the best defense we could construct in the face of what I thought
was going to be a media onslaught.422

Finally, the President was asked why he would have called Ms.
Currie into his office a few days after the Sunday meeting and re-
peated the statements about Ms. Lewinsky to her. The President
testified that although he would not dispute Ms. Currie’s testimony
to the contrary, he did not remember having a second conversation
with her along these lines.423

C. SUMMARY

The President referred to Ms. Currie on multiple occasions in his
civil deposition when describing his relationship with Ms.
Lewinsky. As he himself recognized, a large number of questions
about Ms. Lewinsky were likely to be asked in the very near fu-
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ture. The President thus could foresee that Ms. Currie either might
be deposed or questioned or might need to prepare an affidavit.

The President called her shortly after the deposition and met
with Ms. Currie the next day. The President appeared ‘‘concerned,’’
according to Ms. Currie. He then informed Ms. Currie that ques-
tions about Ms. Lewinsky had been asked at the deposition.

The statements the President made to her on January 18 and
again on January 20 or 21—that he was never alone with Ms.
Lewinsky, that Ms. Currie could always hear or see them, and that
he never touched Ms. Lewinsky—were false, but consistent with
the testimony that the President provided under oath at his deposi-
tion. The President knew that the statements were false at the
time he made them to Ms. Currie. The President’s suggestion that
he was simply trying to refresh his memory when talking to Ms.
Currie conflicts with common sense: Ms. Currie’s confirmation of
false statements could not in any way remind the President of the
facts. Thus, it is not plausible that he was trying to refresh his
recollection.

The President’s grand jury testimony reinforces that conclusion.
He testified that in asking questions of Ms. Currie such as ‘‘We
were never alone, right’’ and ‘‘Monica came on to me, and I never
touched her, right,’’ he intended a date restriction on the questions.
But he did not articulate a date restriction in his conversations
with Ms. Currie. Moreover, with respect to some aspects of this in-
cident, the President was unable to devise any innocent expla-
nation, testifying that he did not know why he had asked Ms.
Currie some questions and admitting that he was ‘‘just trying to
reconcile the two statements as best [he could].’’ On the other
hand, if the most reasonable inference from the President’s conduct
is drawn—that he was attempting to enlist a witness to back up
his false testimony from the day before—his behavior with Ms.
Currie makes complete sense.

The content of the President’s statements and the context in
which those statements were made provide substantial and credi-
ble information that President Clinton sought improperly to influ-
ence Ms. Currie’s testimony. Such actions constitute an obstruction
of justice and improper influence on a witness.
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X. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON ENDEAVORED TO OBSTRUCT JUSTICE DURING THE
FEDERAL GRAND JURY INVESTIGATION. WHILE REFUSING TO TES-
TIFY FOR SEVEN MONTHS, HE SIMULTANEOUSLY LIED TO POTENTIAL
GRAND JURY WITNESSES KNOWING THAT THEY WOULD RELAY THE
FALSEHOODS TO THE GRAND JURY.

The President’s grand jury testimony followed seven months of
investigation in which he had refused six invitations to testify be-
fore the grand jury. During this period, there was no indication
that the President would admit any sexual relationship with Ms.
Lewinsky. To the contrary, the President vehemently denied the al-
legations.

Rather than lie to the grand jury himself, the President lied
about his relationship with Ms. Lewinsky to senior aides, and those
aides then conveyed the President’s false story to the grand jury.424

In this case, the President lied to, among others, three current
senior aides—John Podesta, Erskine Bowles, and Sidney
Blumenthal—and one former senior aide, Harold Ickes. The Presi-
dent denied any kind of sexual relationship with Monica Lewinsky;
said that Ms. Lewinsky had made a sexual demand on him; and
denied multiple telephone conversations with Monica Lewinsky.
The President, by his own later admission, was aware that his
aides were likely to convey the President’s version of events to the
grand jury.

The President’s aides took the President at his word when he
made these statements. Each aide then testified to the nature of
the relationship between Monica Lewinsky and the President based
on those statements—without knowing that they were calculated
falsehoods by the President designed to perpetuate the false state-
ments that the President made during his deposition in the Jones
case.

The aides’ testimony provided the grand jury a false account of
the relationship between the President and Ms. Lewinsky. Their
testimony thus had the potential to affect the investigation—in-
cluding decisions by the OIC and grand jury about how to conduct
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the investigation (for example, whether to subpoena Secret Service
agents) and whether to indict particular individuals.

A. THE TESTIMONY OF CURRENT AND FORMER AIDES

1. John Podesta
John Podesta, Deputy Chief of Staff,425 testified that on several

occasions shortly after the media first began reporting the
Lewinsky allegations, the President either denied having a rela-
tionship with Ms. Lewinsky or otherwise minimized his involve-
ment with her.

Mr. Podesta described a meeting with the President, Chief of
Staff Erskine Bowles, and Deputy Chief of Staff Sylvia Matthews,
in the morning of January 21, 1998.426 During that meeting, the
President stated: ‘‘Erskine, I want you to know that this story is
not true.’’ 427 Mr. Podesta further recalled that the President said
‘‘that he had not had a sexual relationship with her, and that he
never asked anybody to lie.’’ 428

Several days later, on January 23, 1998, the President more ada-
mantly told Mr. Podesta that he had not engaged in sex of any
‘‘kind, shape or manner’’ with Ms. Lewinsky. Mr. Podesta recalled:

JP: [H]e said to me that he had never had sex with her, and
that—and that he never asked—you know, he repeated the de-
nial, but he was extremely explicit in saying he never had sex
with her.

Q: How do you mean?
JP: Just what I said.
Q: Okay. Not explicit, in the sense that he got more specific

than sex, than the word ‘‘sex.’’
JP: Yes, he was more specific than that.
Q: Okay. Share that with us.
JP: Well, I think he said—he said that—there was some spate

of, you know, what sex acts were counted, and he said that he
had never had sex with her in any way whatsoever——

Q: Okay.
JP: ——that they had not had oral sex.429

Later, possibly that same day,430 the President made a further
statement to Mr. Podesta regarding his relationship with Ms.
Lewinsky. Mr. Podesta testified that the President ‘‘said to me that
after [Monica] left [her job at the White House], that when she had
come by, she came by to see Betty, and that he—when she was
there, either Betty was with them—either that she was with Betty
when he saw her or that he saw her in the Oval Office with the
door open and Betty was around—and Betty was out at her
desk.’’ 431 The President relayed to Mr. Podesta one of the false
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‘‘cover stories’’ that the President and Ms. Lewinsky had agreed to
use.

Both the President and Mr. Podesta knew that Mr. Podesta was
likely to be a witness in the ongoing grand jury criminal investiga-
tion.432 Nonetheless, Mr. Podesta recalled that the President ‘‘vol-
unteered’’ to provide information about Ms. Lewinsky to him 433

even though Mr. Podesta had not asked for these details.434

Mr. Podesta ‘‘believe[d]’’ the President, and testified that it was
important to him that the President denied the affair.435 Mr. Pode-
sta repeated to the grand jury the false and misleading statements
that the President told him.

2. Erskine Bowles
Mr. Bowles, the White House Chief of Staff,436 confirmed Mr.

Podesta’s account of the President’s January 21, 1998, statement in
which the President denied having a sexual relationship with Ms.
Lewinsky. Mr. Bowles testified:

EB: And this was the day this huge story breaks. And the
three of us walked in together—Sylvia Matthews, John Pode-
sta, and me—into the Oval Office, and the President was
standing behind his desk.

Q: About what time of day is this?
EB: This is approximately 9:00 in the morning, or some-

thing—you know, in that area. And he looked up at us and he
said the same thing he said to the American people. He said,
‘‘I want you to know I did not have sexual relationships [sic]
with this woman Monica Lewinsky. I did not ask anybody to
lie. And when the facts come out, you’ll understand.’’ 437

Mr. Bowles testified that he took the President’s statements seri-
ously: ‘‘All I can tell you is: This guy who I’ve worked for looked
me in the eye and said he did not have sexual relationships with
her. And if I didn’t believe him, I couldn’t stay. So I believe
him.’’ 438 Mr. Bowles repeated the President’s false and misleading
statement to the grand jury.

3. Sidney Blumenthal
Sidney Blumenthal, an Assistant to the President,439 similarly

testified that the President made statements to him denying the
Lewinsky allegations shortly after the first media report.

Mr. Blumenthal stated that he spoke to Mrs. Clinton on the
afternoon of January 21, 1998, and to the President early that
evening. During those conversations, both the President and Mrs.
Clinton offered an explanation for the President’s meetings with
Ms. Lewinsky, and President Clinton offered an explanation for
Ms. Lewinsky’s allegations of a sexual relationship.440
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Testifying before the grand jury, Mr. Blumenthal related his dis-
cussion with President Clinton:

I said to the President, ‘‘What have you done wrong?’’
And he said, ‘‘Nothing. I haven’t done anything wrong.’’
* * * And it was at that point that he gave his account
of what had happened to me and he said that Monica—and
it came very fast. He said, ‘‘Monica Lewinsky came at me
and made a sexual demand on me.’’ He rebuffed her. He
said, ‘‘I’ve gone down that road before, I’ve caused pain for
a lot of people and I’m not going to do that again.’’

She threatened him. She said that she would tell people
they’d had an affair, that she was known as the stalker
among her peers, and that she hated it and if she had an
affair or said she had an affair then she wouldn’t be the
stalker any more.441

Mr. Blumenthal testified that the President appeared ‘‘upset’’ dur-
ing this conversation.442

Finally, Mr. Blumenthal asked the President to explain alleged
answering machine messages (a detail mentioned in press reports).

He said that he remembered calling her when Betty
Currie’s brother died and that he left a message on her
voice machine that Betty’s brother had died and he said
she was close to Betty and had been very kind to Betty.
And that’s what he recalled.443

According to Mr. Blumenthal, the President said that the call he
made to Ms. Lewinsky relating to Betty’s brother was the ‘‘only one
he could remember.’’ 444 That was false: The President and Ms.
Lewinsky talked often on the phone, and the subject matter of the
calls was memorable.

A grand juror asked Mr. Blumenthal whether the President had
said that his relationship with Ms. Lewinsky included any kind of
sexual activity. Mr. Blumenthal testified that the President’s re-
sponse was ‘‘the opposite. He told me that she came on to him and
that he had told her he couldn’t have sexual relations with her and
that she threatened him. That is what he told me.’’ 445

Mr. Blumenthal testified that after the President relayed this in-
formation to him, he ‘‘certainly believed his story. It was a very
heartfelt story, he was pouring out his heart, and I believed
him.’’ 446 Mr. Blumenthal repeated to the grand jury the false state-
ments that the President made to him.

4. Harold Ickes
Mr. Ickes, a former Deputy Chief of Staff,447 also related to the

grand jury a conversation that he had with the President on the
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morning of January 26, 1998,448 during which the President denied
the Lewinsky allegations.

Regarding that conversation, Mr. Ickes testified: ‘‘The two things
that I recall, the two things that he again repeated in public—had
already said publicly and repeated in public that same Monday
morning was that he had not had—he did not have a—or he had
not had a sexual relationship with Ms. Lewinsky and that he had
done nothing—now I’m paraphrasing—had done nothing to ask
anybody to change their story or suborn perjury or obstruct jus-
tice.’’ 449

Mr. Ickes recalled that the President probably volunteered this
information.450 Mr. Ickes repeated the President’s false statements
to the grand jury.

B. THE PRESIDENT’S GRAND JURY TESTIMONY

The President admitted to the grand jury that, after the allega-
tions were publicly reported, he made ‘‘misleading’’ statements to
particular aides whom he knew would likely be called to testify be-
fore the grand jury. The President testified as follows:

Q: Do you recall denying any sexual relationship with
Monica Lewinsky to the following people: Harry Thomasson,
Erskine Bowles, Harold Ickes, Mr. Podesta, Mr. Blumenthal,
Mr. Jordan, Ms. Betty Currie? Do you recall denying any sex-
ual relationship with Monica Lewinsky to those individuals?

WJC: I recall telling a number of those people that I didn’t
have, either I didn’t have an affair with Monica Lewinsky or
didn’t have sex with her. And I believe, sir, that—you’ll have
to ask them what they thought. But I was using those terms
in the normal way people use them. You’ll have to ask them
what they thought I was saying.

Q: If they testified that you denied sexual relationship with
Monica Lewinsky, or if they told us that you denied that, do
you have any reason to doubt them, in the days after the story
broke; do you have any reason to doubt them?

WJC: No.
The President then was specifically asked whether he knew that

his aides were likely to be called before the grand jury.
Q: It may have been misleading, sir, and you knew though,

after January 21st when the Post article broke and said that
Judge Starr was looking into this, you knew that they might
be witnesses. You knew that they might be called into a grand
jury, didn’t you?

WJC: That’s right. I think I was quite careful what I said
after that. I may have said something to all these people to
that effect, but I’ll also—whenever anybody asked me any de-
tails, I said, look, I don’t want you to be a witness or I turn
you into a witness or give you information that would get you
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in trouble. I just wouldn’t talk. I, by and large, didn’t talk to
people about this.

Q: If all of these people—let’s leave out Mrs. Currie for a
minute. Vernon Jordan, Sid Blumenthal, John Podesta, Harold
Ickes, Erskine Bowles, Harry Thomasson, after the story
broke, after Judge Starr’s involvement was known on January
21st, have said that you denied a sexual relationship with
them. Are you denying that?

WJC: No.
Q: And you’ve told us that you——
WJC: I’m just telling you what I meant by it. I told you what

I meant by it when they started this deposition.
Q: You’ve told us now that you were being careful, but that

it might have been misleading. Is that correct?
WJC: It might have been. * * * So, what I was trying to do

was to give them something they could—that would be true,
even if misleading in the context of this deposition, and keep
them out of trouble, and let’s deal—and deal with what I
thought was the almost ludicrous suggestion that I had urged
someone to lie or tried to suborn perjury, in other words.451

C. SUMMARY

The President made the following misleading statements to his
aides:

• The President told Mr. Podesta that he had not engaged
in sex ‘‘in any way whatsoever’’ with Ms. Lewinsky, ‘‘including
oral sex’’.

• The President told Mr. Podesta, Mr. Bowles, and Mr. Ickes
that he did not have a ‘‘sexual relationship’’ with Ms.
Lewinsky.

• The President told Mr. Podesta that ‘‘when [Ms. Lewinsky]
came by, she came by to see Betty [Currie].’’

• The President told Mr. Blumenthal that Ms. Lewinsky
‘‘came on to him and that he had told her he couldn’t have sex-
ual relations with her and that she threatened him.’’

• The President told Mr. Blumenthal that he couldn’t re-
member making any calls to Ms. Lewinsky other than once
when he left a message on her answering machine.

During the President’s grand jury testimony, the President ad-
mitted that his statements to aides denying a sexual relationship
with Ms. Lewinsky ‘‘may have been misleading.’’ 452 The President
also knew his aides likely would be called to testify regarding any
communications with him about Ms. Lewinsky. And he presumably
expected his aides to repeat his statements regarding Ms.
Lewinsky to all questioners, including to the grand jury. Finally,
he himself refused to testify for many months. The combination of
the President’s silence and his deception of his aides had the effect
of presenting a false view of events to the grand jury.

The President says that at the time he spoke to his aides, he
chose his words with great care so that, in his view, his statements
would be literally true because he was referring only to intercourse.
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That explanation is undermined by the President’s testimony be-
fore the grand jury that his denials ‘‘may have been misleading’’
and by the contradictory testimony by the aides themselves—par-
ticularly John Podesta, who says that the President specifically de-
nied oral sex with Ms. Lewinsky. Moreover, on January 24, 1998,
the White House issued talking points for its staff, and those talk-
ing points refute the President’s literal truth argument: The talk-
ing points state as the President’s view the belief that a relation-
ship that includes oral sex is ‘‘of course’’ a ‘‘sexual relationship.’’ 453

For all of these reasons, there is substantial and credible infor-
mation that the President improperly tampered with witnesses
during the grand jury investigation.
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XI. THERE IS SUBSTANTIAL AND CREDIBLE INFORMATION THAT PRESI-
DENT CLINTON’S ACTIONS SINCE JANUARY 17, 1998, REGARDING
HIS RELATIONSHIP WITH MONICA LEWINSKY HAVE BEEN INCONSIST-
ENT WITH THE PRESIDENT’S CONSTITUTIONAL DUTY TO FAITHFULLY
EXECUTE THE LAWS.

Before, during, and after his January 17, 1998, civil deposition,
the President attempted to conceal the truth about his relationship
with Ms. Lewinsky from the judicial process in the Jones case. Fur-
thermore, the President has since lied under oath to the grand jury
and facilitated the provision of false information to the grand jury
by others.

The President also misled the American people and the Congress
in his public statement of January 26, 1998, in which he denied
‘‘sexual relations’’ with Ms. Lewinsky. The President misled his
Cabinet and his senior aides by denying the relationship to them.
The Cabinet and senior aides in turn misled the American people
and the Congress by conveying the President’s denials and profess-
ing their belief in the credibility of those denials.

The President promised in January 1998 to cooperate fully with
the grand jury investigation and to provide ‘‘more rather than less,
sooner rather than later.’’ At that time, the OIC was conducting a
criminal investigation and was obligated to report to Congress any
substantial and credible information that may constitute grounds
for an impeachment.

The President’s conduct delayed the grand jury investigation
(and thereby delayed any potential congressional proceedings). He
asserted, appealed, withdrew, and reasserted Executive Privilege
(and asserted other governmental privileges never before applied in
federal criminal proceedings against the government). The Presi-
dent asserted these privileges concerning the investigation of fac-
tual questions about which the President already knew the an-
swers. The President refused six invitations to testify voluntarily
before the grand jury. At the same time, the President’s aides and
surrogates argued publicly that the entire matter was frivolous and
that any investigation of it should cease.

After being subpoenaed in July, the President made false state-
ments to the grand jury on August 17, 1998. That night, the Presi-
dent again made false statements to the American people and Con-
gress, contending that his answers in his civil deposition had been
‘‘legally accurate.’’ The President then made an implicit plea for
Congress to take no action: ‘‘Our country has been distracted by
this matter for too long.’’ 454

The President has pursued a strategy of (i) deceiving the Amer-
ican people and Congress in January 1998, (ii) delaying and imped-
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ing the criminal investigation for seven months, and (iii) deceiving
the American people and Congress again in August 1998.

A. BEGINNING ON JANUARY 21, 1998, THE PRESIDENT MISLED THE
AMERICAN PEOPLE AND CONGRESS REGARDING THE TRUTH OF HIS
RELATIONSHIP WITH MS. LEWINSKY.

On January 21, 1998, the day the Washington Post first reported
the Lewinsky matter, the President talked to his long-time advisor
Dick Morris. With the President’s approval, Mr. Morris commis-
sioned a poll that evening. The results indicated that voters were
willing to forgive the President for adultery but not for perjury or
obstruction of justice.455 When the President telephoned him that
evening, Mr. Morris explained that the President thus should not
go public with a confession or explanation.456 According to Mr. Mor-
ris, the President replied, ‘‘Well, we just have to win, then.’’ 457

The next evening, the President dissuaded Mr. Morris from any
plan to ‘‘blast[ ] Monica Lewinsky ‘out of the water.’ ’’ The President
indicated that ‘‘there’s some slight chance that she may not be co-
operating with Starr and we don’t want to alienate her.’’ 458

The President himself spoke publicly about the matter several
times in the initial days after the story broke. On January 26, the
President was definitive: ‘‘I want to say one thing to the American
people. I want you to listen to me. I’m going to say this again: I
did not have sexual relations with that woman, Miss Lewinsky. I
never told anybody to lie, not a single time. Never. These allega-
tions are false.’’ 459

The President’s emphatic denial to the American people was
false. And his statement was not an impromptu comment in the
heat of a press conference. To the contrary, it was an intentional
and calculated falsehood to deceive the Congress and the American
people.460
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stated later in the interview: ‘‘I’ll do my best to help them get to the bottom of it.’’

B. THE FIRST LADY, THE CABINET, THE PRESIDENT’S STAFF, AND THE
PRESIDENT’S ASSOCIATES RELIED ON AND PUBLICLY EMPHASIZED
THE PRESIDENT’S DENIAL.

After the President lied to the American people, the President’s
associates argued that the allegations against the President were
false and even scurrilous.

Mrs. Clinton forcefully denied the allegations on January 27,
1998, one day after the President’s public denial. She admitted that
the American people ‘‘should certainly be concerned’’ if a President
had an affair and lied to cover it up. She acknowledged that it
would be a ‘‘very serious offense.’’ But she emphasized that the al-
legations were false—a ‘‘pretty bad’’ smear. She noted that the
President ‘‘has denied these allegations on all counts, unequivo-
cally.’’ And Mrs. Clinton shifted the focus away from the President,
indicated that ‘‘this is a battle’’ and stated that ‘‘some folks are
going to have a lot to answer for’’ when the facts come out.461

The most senior officials in the Executive Branch served as addi-
tional (albeit unwitting) agents of the President’s deception. The
Cabinet and White House aides stated emphatically that the alle-
gations were false. For example, White House spokesperson Mi-
chael McCurry was asked whether the President’s denial covered
all forms of sexual contact, and Mr. McCurry stated that ‘‘I think
every American that heard him knows exactly what he meant.’’ 462

So, too, White House Communications Director Ann Lewis said on
January 26, 1998: ‘‘I can say with absolute assurance the President
of the United States did not have a sexual relationship because I
have heard the President of the United States say so. He has said
it, he could not be more clear. He could not have been more di-
rect.’’ 463 She added: ‘‘Sex is sex, even in Washington. I’ve been as-
sured.’’ 464

After a Cabinet meeting on January 23, 1998, in which the Presi-
dent offered denials, several members of the Cabinet appeared out-
side the White House. Secretary of State Albright stated: ‘‘I believe
that the allegations are completely untrue.’’ 465 Coupled with the
President’s firm denial, the united front of the President’s closest
advisors helped shape perception of the issue.

C. THE PRESIDENT REPEATEDLY AND UNLAWFULLY INVOKED THE EX-
ECUTIVE PRIVILEGE TO CONCEAL EVIDENCE OF HIS PERSONAL MIS-
CONDUCT FROM THE GRAND JURY.

When the allegations about Ms. Lewinsky first arose, the Presi-
dent informed the American people that he would cooperate fully.
He told Jim Lehrer that ‘‘we are doing our best to cooperate
here.’’ 466 He told National Public Radio that ‘‘I have told people
that I would cooperate in the investigation, and I expect to cooper-
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ate with it * * * . I’m going to do my best to cooperate with the
investigation.’’ 467 He told Roll Call ‘‘I’m going to cooperate with this
investigation * * * . And I’ll cooperate.’’ 468

Such cooperation did not occur. The White House’s approach to
the constitutionally based principle of Executive Privilege most
clearly exposed the non-cooperation. In 1994, White House Counsel
Lloyd Cutler issued an opinion that the Clinton Administration
would not invoke Executive Privilege for cases involving personal
wrongdoing by any government official.469 By 1998, however, the
President had blended the official and personal dimensions to the
degree that the President’s private counsel stated in a legal brief
filed in the U.S. Court of Appeals for the District of Columbia Cir-
cuit: ‘‘In a very real and significant way, the objectives of William
J. Clinton, the person, and his Administration (the Clinton White
House) are one and the same.’’ 470

After the Monica Lewinsky investigation began, the President in-
voked Executive Privilege for the testimony of five witnesses: Bruce
Lindsey, Cheryl Mills, Nancy Hernreich, Sidney Blumenthal, and
Lanny Breuer. These claims were patently groundless. Even for of-
ficial communications within the scope of the privilege, the Su-
preme Court ruled unanimously in 1974 in United States v.
Nixon 471 that the Executive Privilege gives way in the face of the
compelling need for evidence in criminal proceedings.

The President’s assertion of Executive Privilege for Ms.
Hernreich, an assistant who manages the secretarial work for the
Oval Office,472 was frivolous. At the time that the President was
asserting Executive Privilege for one assistant, the President’s
other assistant (Betty Currie) had already testified extensively.

Based on Nixon, the OIC filed a motion to compel the testimony
of Hernreich, Lindsey, and Blumenthal. The United States District
Court held a hearing on March 20. Just before the hearing, the
White House—without explanation—dropped its Executive Privi-
lege claim as to Ms. Hernreich.473

On May 4, 1998, Chief Judge Norma Holloway Johnson ruled
against the President on the Executive Privilege issue. 474 After the
White House filed a notice of appeal, the OIC filed an expedited pe-
tition for certiorari before judgment in the Supreme Court. The
President thereupon dropped his claim of Executive Privilege.

The tactics employed by the White House have not been confined
to the judicial process. On March 24, while the President was trav-
eling in Africa, he was asked about the assertion of Executive
Privilege. He responded, ‘‘You should ask someone who knows.’’ He
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also stated ‘‘I haven’t discussed that with the lawyers. I don’t
know.’’ 475

This was untrue. Unbeknownst to the public, in a declaration
filed in District Court on March 17 (seven days before the Presi-
dent’s public expression of ignorance), White House Counsel
Charles F.C. Ruff informed Chief Judge Johnson that he ‘‘ha[d] dis-
cussed’’ the matter with the President, who had directed the asser-
tion of Executive Privilege. 476

The deception has continued. Because the President withdrew
his Executive Privilege claim while the case was pending in the Su-
preme Court of the United States, it was assumed that the Presi-
dent would no longer assert Executive Privilege. But that assump-
tion proved incorrect. White House attorney Lanny Breuer ap-
peared before the grand jury on August 4, 1998, and invoked Exec-
utive Privilege. He would not answer, for example, whether the
President had told him about his relationship with Monica
Lewinsky and whether they had discussed the gifts he had given
to Monica Lewinsky. 477 On August 11, 1998, Chief Judge Johnson
denied the Executive Privilege claim as a basis for refusing to tes-
tify, and ordered Mr. Breuer to testify. 478

On August 11, 1998, Deputy White House Counsel Cheryl Mills
testified and repeatedly asserted Executive Privilege at the Presi-
dent’s direction. 479 The breadth of the claim was striking: The
privilege was asserted not only for Ms. Mills’s communications with
the President, senior staff, and staff members of the White House
Counsel’s Office—but also for Ms. Mills’s communications with pri-
vate lawyers for the President, private lawyers for grand jury wit-
nesses, and Betty Currie. 480

On August 17, the President testified before the grand jury. At
the request of a grand juror, the OIC asked the President about his
assertions of Executive Privilege and why he had withdrawn the
claim before the Supreme Court. The President replied that ‘‘I
didn’t really want to advance an executive privilege claim in this
case beyond having it litigated, so that we, we had not given up
on principal [sic] this matter, without having some judge rule on
it * * *. I strongly felt we should not appeal your victory on the ex-
ecutive privilege issue.’’ 481

Four days after this sworn statement, on August 21, 1998, the
President filed a notice of appeal with respect to the Executive
Privilege claim for Lanny Breuer that Chief Judge Johnson had de-
nied ten days earlier (and six days before the President’s testi-
mony). In addition, Bruce Lindsey appeared again before the grand
jury on August 28, 1998, and the President again asserted Execu-
tive Privilege with respect to his testimony—even though the Presi-
dent had dropped the claim of Executive Privilege for Mr. Lindsey
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while the case was pending before the Supreme Court of the
United States in June. 482

The Executive Privilege was not the only claim of privilege inter-
posed to prevent the grand jury from gathering relevant informa-
tion. The President also acquiesced in the Secret Service’s attempt
to have the Judiciary craft a new protective function privilege (re-
jecting requests by this Office that the President order the Secret
Service officers to testify). The District Court and the U.S. Court
of Appeals for the District of Columbia Circuit rejected the privi-
lege claim. The litigation was disruptive to the Secret Service and
to the grand jury. The frivolity of the claim is evidenced by the
Chief Justice’s decision to reject the Secret Service’s request for a
stay without even referring the matter to the full Court. All of that
litigation would have been unnecessary had the President testified
in February instead of August, or had he taken the position that
relevant facts should be fully available to the grand jury.

D. THE PRESIDENT REFUSED SIX INVITATIONS TO TESTIFY TO THE
GRAND JURY, THEREBY DELAYING EXPEDITIOUS RESOLUTION OF
THIS MATTER, AND THEN REFUSED TO ANSWER RELEVANT QUES-
TIONS BEFORE THE GRAND JURY WHEN HE TESTIFIED IN AUGUST
1998.

This Office extended six separate invitations to the President to
testify before the grand jury. The first invitation was issued on
January 28, 1998. The OIC repeated the invitations on behalf of
the grand jury on February 4, February 9, February 21, March 2,
and March 13. The President declined each invitation. His refusals
substantially delayed this Office’s investigation.

Finally, in the face of the President’s actions, this Office asked
the grand jury to consider issuing a subpoena to the President. The
grand jury deliberated and approved the issuance of a subpoena.
On July 17, 1998, the OIC served the subpoena, in accordance with
the grand jury’s action, on the President’s private counsel. The sub-
poena required the President to appear on July 28.

The President sought to delay his testimony. 483 Shortly after a
hearing before the District Court on the President’s motion for a
continuance, the President and the OIC reached an agreement by
which the President would testify on August 17 via live video feed
to the grand jury. In a Rose Garden ceremony on July 31, 1998,
the President stated to the country: ‘‘I’m looking forward to the op-
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portunity * * * of testifying. I will do so completely and truth-
fully.’’ 484

At the outset of his grand jury appearance, the President simi-
larly stated: ‘‘I will answer each question as accurately and fully
as I can.’’ 485 The President then read a prepared statement in
which he admitted ‘‘inappropriate intimate contact’’ with Ms.
Lewinsky. 486 Despite his statement that he would answer each
question, the President refused to answer specific questions about
that contact (other than to indicate that it was not intercourse and
did not involve the direct touching of Ms. Lewinsky’s breasts or
genitals). 487

E. THE PRESIDENT MISLED THE AMERICAN PEOPLE AND THE CON-
GRESS IN HIS PUBLIC STATEMENT ON AUGUST 17, 1998, WHEN HE
STATED THAT HIS ANSWERS AT HIS CIVIL DEPOSITION IN JANUARY
HAD BEEN ‘‘LEGALLY ACCURATE.’’

The President addressed the Nation on the evening of August 17,
1998, after his grand jury appearance. The President did not tell
the truth. He stated: ‘‘As you know, in a deposition in January, I
was asked questions about my relationship with Monica Lewinsky.
While my answers were legally accurate, I did not volunteer infor-
mation.’’ 488 As this Referral has demonstrated, the President’s
statements in his civil deposition were not ‘‘legally accurate,’’ and
he could not reasonably have thought they were. They were delib-
erate falsehoods designed to conceal the truth of the President’s
sexual relationship with Monica Lewinsky.

The President’s claim that his testimony during the civil deposi-
tion was legally accurate—which he made to the grand jury and to
the American people on August 17—perpetuates the deception and
concealment that has accompanied his relationship with Monica
Lewinsky since his first sexual encounter with her on November
15, 1995.

F. SUMMARY

In this case, the President made and caused to be made false
statements to the American people about his relationship with Ms.
Lewinsky. He also made false statements about whether he had
lied under oath or otherwise obstructed justice in his civil case. By
publicly and emphatically stating in January 1998 that ‘‘I did not
have sexual relations with that woman’’ and these ‘‘allegations are
false,’’ the President also effectively delayed a possible congres-
sional inquiry, and then he further delayed it by asserting Execu-
tive Privilege and refusing to testify for six months during the
Independent Counsel investigation. This represents substantial and
credible information that may constitute grounds for an impeach-
ment.
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CONCLUSION

This Referral is respectfully submitted on the Ninth day of Sep-
tember, 1998.

KENNETH STARR,
Independent Counsel.
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