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MEMORANDUM 

TO:  Hon. David G. Campbell, Chair 
  Committee on Rules of Practice and Procedure 
 
FROM: Hon. Michael A. Chagares, Chair 
  Advisory Committee on Appellate Rules 
 
RE:  Report of the Advisory Committee on Appellate Rules 
 
DATE: May 22, 2018 
______________________________________________________________________________ 

I. Introduction 

The Advisory Committee on the Appellate Rules met on Friday, April 6, 2018, in 
Philadelphia, Pennsylvania.  It approved proposed amendments falling into four categories.  

First, it approved proposed amendments previously published for comment for which it 
seeks final approval.  These proposed amendments, discussed in Part II of this report, relate to 
(1) electronic service (Rules 3 and 13) and (2) disclosure statements (Rules 26.1, 28, and 32). 

Second, it approved a proposed amendment that had previously been submitted to the 
Supreme Court but withdrawn for revision and for which it now seeks final approval.  This 
proposed amendment, discussed in Part III of this report, relates to proof of service (Rule 25(d)). 

Third, it approved proposed amendments, not previously published for comment, that it 
views as conforming and technical amendments for which it seeks final approval.  These 
proposed amendments, discussed in Part IV of this report, relate to proof of service (Rules 5, 21, 
26, 32, and 39). 

Committee on Rules of Practice & Procedure | June 12, 2018 Page 75 of 502



Report to the Standing Committee 
Advisory Committee on Appellate Rules 
May 22, 2018  Page 2 

 
 

Fourth, it approved proposed amendments for which it seeks approval for publication.  
These proposed amendments, discussed in Part V of this report, relate to length limits applicable 
to responses to petitions for rehearing (Rules 35 and 40). 

The Committee also considered several other items, removing three of them from its 
agenda. These items are discussed in Part VI of this report.  

II. Action Item for Final Approval After Public Comment 

The Committee seeks final approval for proposed amendments to Rules 3, 13, 26.1, 28, 
and 32.  These amendments were published for public comment in August 2017. 

The proposed amendments to Rules 3 and 13—both of which deal with the notice of 
appeal—are designed to reflect the move to electronic service.  Rule 3 currently requires the 
district court clerk to serve notice of the filing of the notice of appeal by mail to counsel in all 
cases, and by mail or personal service on a criminal defendant.  The proposed amendment 
changes the words “mailing” and “mails” to “sending” and “sends,” and deletes language 
requiring certain forms of service.  Rule 13 currently requires that a notice of appeal from the 
Tax Court be filed at the clerk’s office or mailed to the clerk.  The proposed amendment allows 
the appellant to send a notice of appeal by means other than mail. 

There were no public comments on the proposed amendments to Rules 3 and 13, and the 
Committee seeks final approval for them as published.  

Rule 3.  Appeal as of Right—How Taken 
* * * * * 

(d) Serving the Notice of Appeal. 
(1) The district clerk must serve notice of the filing of a notice 

of appeal by mailingsending a copy to each party’s counsel of record—
excluding the appellant’s—or, if a party is proceeding pro se, to the 
party’s last known address.  When a defendant in a criminal case appeals, 
the clerk must also serve a copy of the notice of appeal on the defendant, 
either by personal service or by mail addressed to the defendant.  The 
clerk must promptly send a copy of the notice of appeal and of the docket 
entries—and any later docket entries—to the clerk of the court of appeals 
named in the notice.  The district clerk must note, on each copy, the date 
when the notice of appeal was filed. 

(2) If an inmate confined in an institution files a notice of 
appeal in the manner provided by Rule 4(c), the district clerk must also 
note the date when the clerk docketed the notice. 

(3) The district clerk’s failure to serve notice does not affect 
the validity of the appeal.  The clerk must note on the docket the names of 
the parties to whom the clerk mailssends copies, with the date of 
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mailingsending.  Service is sufficient despite the death of a party or the 
party’s counsel. 

* * * * * 
 

Rule 13.  Appeals From the Tax Court  
(a) Appeal as of Right. 

* * * * * 
(2) Notice of Appeal; How Filed.  The notice of appeal may 

be filed either at the Tax Court clerk’s office in the District of Columbia or 
by mail addressedsending it to the clerk.  If sent by mail the notice is 
considered filed on the postmark date, subject to § 7502 of the Internal 
Revenue Code, as amended, and the applicable regulations. 

* * * * * 
 

The proposed amendment to Rule 26.1 would change the disclosure requirements 
designed to help judges decide if they must recuse themselves.  The proposed amendments to 
Rules 28 and 32 would change the term “corporate disclosure statement” to “disclosure 
statement.”  

There were no public comments on the proposed amendments to Rules 28 and 32.  The 
Committee seeks final approval for Rule 28 as published and Rule 32 in a slightly-modified form 
discussed in Part IV, infra. 

Rule 28.   Briefs 

(a) Appellant’s Brief.  The appellant’s brief must contain, under 
appropriate headings and in the order indicated: 
 (1) a corporate disclosure statement if required by Rule 26.1; 

* * * * * 
 

Rule 32. Form of Briefs, Appendices, and Other Papers 
* * * * * 

(f) Items Excluded from Length.  In computing any length limit, 
headings, footnotes, and quotations count toward the limit but the 
following items do not: 

• the cover page; 
• a corporate disclosure statement; 
• a table of contents; 
• a table of citations; 
• a statement regarding oral argument; 
• an addendum containing statutes, rules, or regulations; 
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• certificates of counsel; 
• the signature block; 
• the proof of service; and 
• any item specifically excluded by these rules or by local 

rule. 
* * * * * 

There were four comments, however, regarding the proposed amendment to Rule 26.1. 
First, the National Association of Criminal Defense Lawyers (NACDL) suggested that language 
be added to the Committee Note to help deter overuse of the government exception in the 
proposed subsection (b) dealing with organizational victims in criminal cases.  Second, Charles 
Ivey suggested that language be added to Rule 26.1(c) to reference involuntary bankruptcy 
proceedings and that petitioning creditors be identified in disclosure statements.  Professor 
Elizabeth Gibson, the reporter to the Bankruptcy Rules Committee, was consulted in response to 
this comment.  Third, journalist John Hawkinson objected that the meaning of the proposed 
26.1(d) was not clear from its text, and that reading the Committee Note was required to 
understand it.  Finally, Aderant CompLaw suggested language changes to eliminate any 
ambiguity about who must file a disclosure statement. 

The Committee revised the proposed amendment to Rule 26.1 and accompanying 
Committee Note, in response to these comments.  

The Committee Note was revised to follow more closely the Committee Note for 
Criminal Rule 12.4 and account for the NACDL comment.   

Professor Gibson suggested that no change was needed in response to the Ivey comment, 
but did suggest that Rule 26.1(c) be revised to address a potential gap in the proposed 
amendment, and the Committee agreed. In particular, the published proposal required that certain 
parties “must file a statement that identifies each debtor not named in the caption.  If the debtor 
is a corporation, the statement must” provide particular information.  That language was changed 
to require that certain parties “must file a statement that (1) identifies each debtor not named in 
the caption and (2) for each debtor in the bankruptcy case that is a corporation, discloses the 
information required by Rule 26.1(a).”  

In an effort to clarify the proposed amendment in response to the Hawkinson and Aderant 
CompuLaw comments, the Committee took what in the published version had been a separate 
subparagraph 26.1(d) dealing with intervenors and folded it into a new last sentence of 26.1(a).  
In addition, the phrase “wants to intervene” was changed to “seeks to intervene” in recognition 
of proposed intervenors who may seek intervention because of a need to protect their interests, 
but not truly “want” to intervene. Other stylistic changes were made as well.  

The Committee seeks final approval for Rule 26.1 as revised.  
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Rule 26.1   Corporate Disclosure Statement 

(a) Who Must FileNongovernmental Corporations and 
Intervenors. Any nongovernmental corporate corporation that is a party 
to a proceeding in a court of appeals must file a statement that identifies 
any parent corporation and any publicly held corporation that owns 10% 
or more of its stock or states that there is no such corporation. The same 
requirement applies to a nongovernmental corporation that seeks to 
intervene. 
(b) Organizational Victim in a Criminal Case.  In a criminal case, 
unless the government shows good cause, it must file a statement that 
identifies any organizational victim of the alleged criminal activity.  If the 
organizational victim is a corporation, the statement must also disclose the 
information required by Rule 26.1(a) to the extent it can be obtained 
through due diligence. 
(c)  Bankruptcy Cases.  In a bankruptcy case, the debtor, the trustee, 
or, if neither is a party, the appellant must file a statement that (1) 
identifies each debtor not named in the caption and (2) for each debtor in 
the bankruptcy case that is a corporation, discloses the information 
required by Rule 26.1(a). 
 (b)(d)Time for Filing; Supplemental Filing.  A party must file theThe 
Rule 26.1(a) statement must: 

(1) be filed with the principal brief or upon filing a motion, response, 
petition, or answer in the court of appeals, whichever occurs first, unless a 
local rule requires earlier filing.;   

(2) Even if the statement has already been filed, the party’s principal 
brief must include the statement be included before the table of contents. 
in the principal brief; and 

(3)  A party must supplement its statement be supplemented 
whenever the information that must be disclosed required under Rule 
26.1(a) changes. 
(c)(e)Number of Copies.  If the Rule 26.1(a) statement is filed before the 
principal brief, or if a supplemental statement is filed, the party must file 
an original and 3 copies must be filed unless the court requires a different 
number by local rule or by order in a particular case. 
 

Committee Note 
 

These amendments are designed to help judges determine whether they 
must recuse themselves because of an “interest that could be affected 
substantially by the outcome of the proceeding.” Code of Judicial 
Conduct, Canon 3(C)(1)(c) (2009). 
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Subdivision (a) is amended to encompass nongovernmental 
corporations that seek to intervene on appeal.  
 

New subdivision (b) corresponds to the disclosure requirement in 
Criminal Rule 12.4(a)(2). Like Criminal Rule 12.4(a)(2), subdivision (b) 
requires the government to identify organizational victims to help judges 
comply with their obligations under the Code of Judicial Conduct. In some 
cases, there are many organizational victims, but the effect of the crime on 
each one is relatively small.  In such cases, the amendment allows the 
government to show good cause to be relieved of making the disclosure 
statements because the organizations’ interests could not be “affected 
substantially by the outcome of the proceedings.”  
 

New subdivision (c) requires disclosure of the names of all the 
debtors in bankruptcy cases, because the names of the debtors are not 
always included in the caption in appeals. Subdivision (c) also imposes 
disclosure requirements concerning the ownership of corporate debtors. 
 

Subdivisions (d) and (e) (formerly subdivisions (b) and (c)) apply 
to all the disclosure requirements in Rule 26.1. 

Attachment B1 to this report contains the text of the proposed amendments to Rules 3, 
13, 26.1, 28, and 32. 

III. Action Item for Final Approval After Withdrawal and Revision  

The Committee seeks final approval for a proposed amendment to Rule 25(d).  This 
proposed amendment had previously been approved by the Standing Committee and submitted to 
the Supreme Court, but after discussion at the January 2018 meeting was withdrawn for revision 
with the expectation that a revised version would be presented at the June 2018 meeting. 

This proposed amendment to Rule 25(d) is designed to eliminate unnecessary proofs of 
service in light of electronic filing.  A prior version was withdrawn in order to take account of 
the possibility that a document might be filed electronically but still need to be served other than 
through the court’s electronic filing system on a party (e.g., a pro se litigant) who does not 
participate in electronic filing.  The prior version provided, “A paper presented for filing other 
than through the court’s electronic-filing system must contain either of the following: * * * ” As 
revised, the proposed amendment provides, “A paper presented for filing must contain either of 
the following if it was served other than through the court’s electronic filing system: * * * ”  
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Rule 25.   Filing and Service 
* * * * * 

(d) Proof of Service. 
(1) A paper presented for filing must contain either of the 

following if it was served other than through the court’s electronic filing 
system:  

(A) an acknowledgment of service by the person served; 
or 

(B) proof of service consisting of a statement by the 
person who made service certifying: 

 (i) the date and manner of service; 
 (ii) the names of the persons served; and 
 (iii) their mail or electronic addresses, facsimile 

numbers, or the addresses of the places of delivery, as appropriate for the 
manner of service. 

(2) When a brief or appendix is filed by mailing or dispatch in 
accordance with [Rule 25(a)(2)(A)(ii)]1, the proof of service must also 
state the date and manner by which the document was mailed or 
dispatched to the clerk. 

(3) Proof of service may appear on or be affixed to the papers 
filed. 

* * * * * 

Attachment B2 to this report contains the text of the proposed amendment to Rule 25(d). 

IV. Action Item for Final Approval Without Public Comment  

Rules 5 (appeals by permission), 21 (extraordinary writs), 26 (computing time), Rule 32 
(form of papers), and 39 (costs), all currently contain references to “proof of service.”  If the 
proposed amendment to Rule 25(d) is approved, proofs of service will frequently be 
unnecessary.  Accordingly, the Committee seeks final approval of what it views as technical and 
conforming amendments to these Rules. Some stylistic changes are proposed as well. 

These amendments were also discussed at the January 2018 meeting of the Standing 
Committee, and comments were provided by the style consultants at that meeting, with the 
expectation that revised versions would be presented at the June 2018 meeting. 

Rule 5 would no longer require that a petition for permission to appeal “be filed with the 
circuit clerk with proof of service.”  Instead, it would provide that “a party must file a petition 
with the circuit clerk and serve it on all other parties ***.” 

                                                           
 1  An amendment to include this corrected citation has been approved by the Supreme Court. 
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Rule 5.   Appeal by Permission 

(a) Petition for Permission to Appeal. 
(1) To request permission to appeal when an appeal is within 

the court of appeals’ discretion, a party must file a petition for permission 
to appeal.  The petition must be filed with the circuit clerk with proof of 
service and serve it on all other parties to the district-court action. 

* * * * * 

Similarly, the phrase “proof of service” in Rule 21(a) and (c) would be deleted and 
replaced with the phrase “serve it on” and “serving it.”  

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary 
Writs 

(a) Mandamus or Prohibition to a Court: Petition, Filing, Service, and 
Docketing. 
(1) A party petitioning for a writ of mandamus or prohibition directed 

to a court must file a the petition with the circuit clerk with proof of service on 
and serve it on all parties to the proceeding in the trial court.  The party must 
also provide a copy to the trial-court judge.  All parties to the proceeding in the 
trial court other than the petitioner are respondents for all purposes. 

* * * * * 
(c) Other Extraordinary Writs.  An application for an extraordinary writ 
other than one provided for in Rule 21(a) must be made by filing a petition with 
the circuit clerk with proof of service and serving it on the respondents.  
Proceedings on the application must conform, so far as is practicable, to the 
procedures prescribed in Rule 21(a) and (b). 

* * * * * 

The term “proof of service” would also be deleted from Rule 26(c). Stylistically, the expression 
of the current rules for when three days are added would be simplified: “When a party may or 
must act within a specified time after being served, and the paper is not served electronically on 
the party or delivered to the party on the date stated in the proof of service, 3 days are added after 
the period would otherwise expire under Rule 26(a).”  

Rule 26.   Computing and Extending Time  
* * * * * 

(c) Additional Time aAfter Certain Kinds of Service.  When a party may 
or must act within a specified time after being served, and the paper is not 
served electronically on the party or delivered to the party on the date 
stated in the proof of service, 3 days are added after the period would 
otherwise expire under Rule 26(a), unless the paper is delivered on the 
date of service stated in the proof of service.  For purposes of this 
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Rule 26(c), a paper that is served electronically is treated as delivered on 
the date of service stated in the proof of service. 

* * * * * 

Rule 32(f) lists the items that are excluded when computing any length limit.  One such 
item is “the proof of service.”  To take account of the frequent occasions in which there would be 
no such proof of service, the article “the” is proposed to be deleted.  And given that change, the 
Committee agreed that it made sense to delete all of the articles in the list of items.  If both this 
proposed amendment and the other proposed amendment to Rule 32 (discussed in Part II above) 
are approved, the two sets of changes should be merged.  

Rule 32.   Form of Briefs, Appendices, and Other Papers 
* * * * * 

(f) Items Excluded from Length.  In computing any length limit, 
headings, footnotes, and quotations count toward the limit but the 
following items do not: 

• the cover page; 
• a [corporate]2 disclosure statement;  
• a table of contents; 
• a table of citations; 
• a statement regarding oral argument; 
• an addendum containing statutes, rules, or regulations; 
• certificates of counsel; 
• the signature block; 
• the proof of service; and 
• any item specifically excluded by these rules or by local 

rule. 
* * * * * 

The phrase “with proof of service” would also be deleted from Rule 39 and replaced with 
the phrase “and serve ***.” 

Rule 39.   Costs 
* * * * * 

(d) Bill of Costs: Objections; Insertion in Mandate. 
 (1) A party who wants costs taxed must—within 14 days after 

entry of judgment—file with the circuit clerk, with proof of service, 
and serve an itemized and verified bill of costs. 

* * * * * 

                                                           
 2  The word “corporate” is proposed to be deleted in another amendment submitted concurrently 
to the Standing Committee. 
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Attachment B3 to this report contains the text of the proposed amendments to Rules 5, 
21, 26, 32, and 39. 

V. Action Item for Approval for Publication  

The Committee seeks approval for publication of proposed amendments to Rules 35 and 
40.  These amendments would create length limits applicable to responses to petitions for 
rehearing.  Under the existing rules, there are length limits applicable to petitions for rehearing, 
but none stated for responses to those petitions.  While some courts of appeals routinely include 
a length limit in the order permitting the filing, and experienced practitioners understand that in 
the absence of such an order the length limits for the petitions themselves apply, the Committee 
believes that it would be good to have the length limit stated in the rules themselves. 

The Committee also observed that Rule 35 (which deals with en banc determinations) 
uses the term “response,” while Rule 40 (which deals with panel rehearing) uses the term 
“answer.” The proposed amendment would change Rule 40 to make it consistent with Rule 35, 
with both using the term “response.” 

Rule 35.   En Banc Determination 
* * * * * 

(b) Petition for Hearing or Rehearing En Banc.  A party may 
petition for a hearing or rehearing en banc. 

* * * * * 
 (2) Except by the court’s permission: 
  (A) a petition for an en banc hearing or rehearing produced 
using a computer must not exceed 3,900 words; and 
  (B) a handwritten or typewritten petition for an en banc 
hearing or rehearing must not exceed 15 pages. 

* * * * * 
(e) Response.  No response may be filed to a petition for an en banc 
consideration unless the court orders a response. The length limits in 
Rule 35(b)(2) apply to a response. 

* * * * * 

 

Rule 40.   Petition for Panel Rehearing 
* * * * * 

(a) Time to File; Contents; Answer Response; Action by the Court 
if Granted 

* * * * * 
 (3) Answer Response.  Unless the court requests, no answer 
response to a petition for panel rehearing is permitted.  But o Ordinarily, 
rehearing will not be granted in the absence of such a request.  If a 
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response is requested, the requirements of Rule 40(b) apply to the 
response. 

* * * * * 
(b) Form of Petition; Length.  The petition must comply in form with 
Rule 32.  Copies must be served and filed as Rule 31 prescribes.  Except 
by the court’s permission: 
 (1) a petition for panel rehearing produced using a computer 
must not exceed 3,900 words; and 
 (2) a handwritten or typewritten petition for panel rehearing 
must not exceed 15 pages. 

* * * * * 

Attachment B4 to this report contains the text of the proposed amendments and the 
proposed Committee Notes to Rules 35 and 40. 

VI. Information Items 

The Committee’s consideration of length limits for responses to petitions for rehearing 
led it to consider a more comprehensive review of Rules 35 and 40, perhaps drawing on the 
different structure of Rule 21.  An appropriate subcommittee has been formed. 

A subcommittee has also been formed to consider whether any amendments are 
appropriate in light of the Supreme Court’s decision in Hamer v. Neighborhood Hous. Servs. of 
Chicago, 138 S. Ct. 13 (2017), which distinguished between the statutory time for appeal (which 
is jurisdictional) and more stringent time limits in the Federal Rules of Appellate Procedure 
(which are not jurisdictional).  The subcommittee will consider whether it would be appropriate 
to align the Rule with the statute, correcting for divergence that had occurred over time. 

 A subcommittee continues to work on Rule 3(c)(1)(B) and the merger rule, focusing on a 
line of cases in the Eighth Circuit holding that if a notice of appeal specifically mentions some 
interlocutory orders, in addition to the final judgment, review is limited to the specified orders.  
Ordinarily, under the merger doctrine, an appeal from a final judgment brings up interlocutory 
orders supporting that judgment.  But under a line of cases in the Eighth Circuit, if a notice of 
appeal specifically mentions some interlocutory orders, in addition to the final judgment, a 
negative inference is drawn that other, unmentioned, orders are not being appealed. 

A subcommittee also continues to examine Rule 42(b), which provides that a circuit clerk 
“may” dismiss an appeal on the filing of a stipulation signed by all parties.  Some cases, relying 
on the word “may,” hold that the court has discretion to deny the dismissal, particularly if the 
court fears strategic behavior. The discretion found in Rule 42(b) can make settlement difficult, 
because the client lacks certainty, and may result in a court improperly issuing an advisory 
opinion.  On the other hand, there may be situations in which judicial approval of settlements is 
required.  

The Committee decided to remove three items from its agenda.  
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First, a subcommittee had been formed to look into the problem of appendices being too 
long and including much irrelevant information.  But changes in technology, especially with 
briefs that cite to the electronic record of the district court, will transform how appendices are 
done and may solve the problem.  Therefore, the Committee decided to remove this matter from 
the agenda, but revisit it in three years. 

Second, the Committee considered a proposal, modelled on the Supreme Court rules, to 
amend Rule 29 to allow parties to file blanket consent to amicus briefs.  In light of how few 
cases in the courts of appeals involve amicus briefs, and the very different amicus practice in the 
Supreme Court, the Committee decided to take this matter off the agenda. 

Third, the Committee had been considering issues involving costs on appeal, and 
previously asked the Civil Rules Committee for feedback.  The Civil Rules Committee asked this 
Committee to wait to see how the proposed amendment to Fed. R. Civ. P. 23(e)(5) works. 
Accordingly, the Committee decided to remove the matter from its agenda. 

Finally, the Committee considered the recent Supreme Court decision in Hall v. Hall, 138 
S. Ct. 1118 (2018), which held that cases consolidated under Fed. R. Civ. P. 42(a) retain their 
separate identities at least to the extent that final decision in one is immediately appealable.  
While this decision might raise efficiency concerns in the courts of appeals, by permitting 
separate appeals that deal with the same underlying controversy, and might raise trap-for-the-
unwary concerns for parties in consolidated cases who do not appeal when there is a final 
judgment in one of consolidated cases but instead wait until all of the consolidated cases are 
resolved, the Committee decided that this matter is appropriately handled by the Civil Rules 
Committee.  The Committee expects to keep an eye on the trap-for-the-unwary concern and may 
consider whether provisions of the Appellate Rules regarding consolidation of appeals present 
any similar issues. 

A draft of the minutes from the Committee’s April 6, 2018 meeting is included at 
Attachment C. 
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Attachment 1  

 

Proposed Amendments Previously Published for 
Public Comment 

 and  

Submitted to the Standing Committee for Final 
Approval 

(Rules 3, 13, 26.1, 28, and 32)
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE1 

Rule 3.  Appeal as of Right—How Taken 

* * * * * 

(d) Serving the Notice of Appeal. 

(1) The district clerk must serve notice of the filing 

of a notice of appeal by mailingsending a copy to 

each party’s counsel of record—excluding the 

appellant’s—or, if a party is proceeding pro se, 

to the party’s last known address.  When a 

defendant in a criminal case appeals, the clerk 

must also serve a copy of the notice of appeal on 

the defendant, either by personal service or by 

mail addressed to the defendant.  The clerk must 

promptly send a copy of the notice of appeal and 

of the docket entries—and any later docket 

entries—to the clerk of the court of appeals 

                                                           
1  New material is underlined in red; matter to be omitted is 

lined through.  
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named in the notice.  The district clerk must 

note, on each copy, the date when the notice of 

appeal was filed. 

(2) If an inmate confined in an institution files a 

notice of appeal in the manner provided by 

Rule 4(c), the district clerk must also note the 

date when the clerk docketed the notice. 

(3) The district clerk’s failure to serve notice does 

not affect the validity of the appeal.  The clerk 

must note on the docket the names of the parties 

to whom the clerk mailssends copies, with the 

date of mailingsending.  Service is sufficient 

despite the death of a party or the party’s 

counsel. 

* * * * * 
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Committee Note 

Amendments to Subdivision (d) change the words 
“mailing” and “mails” to “sending” and “sends,” and delete 
language requiring certain forms of service, to allow 
electronic service.  Other rules determine when a party or 
the clerk may or must send a notice electronically or non-
electronically. 
________________________________________________ 

  
Changes Made After Publication and Comment 
  

No changes were made after publication and 
comment. 

  
Summary of Public Comment 

  
No comments were submitted.  
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Rule 13.  Appeals From the Tax Court  

(a) Appeal as of Right. 

* * * * * 

(2) Notice of Appeal; How Filed.  The notice of 

appeal may be filed either at the Tax Court 

clerk’s office in the District of Columbia or by 

mail addressedsending it to the clerk.  If sent by 

mail the notice is considered filed on the 

postmark date, subject to § 7502 of the Internal 

Revenue Code, as amended, and the applicable 

regulations. 

* * * * * 

Committee Note 

 The amendment to subdivision (a)(2) will allow an 
appellant to send a notice of appeal to the Tax Court clerk 
by means other than mail.  Other rules determine when a 
party must send a notice electronically or non-
electronically.  
________________________________________________ 

 
Changes Made After Publication and Comment 
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No changes were made after publication and 

comment.  
Summary of Public Comments  

No comments were submitted.   
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Rule 26.1   Corporate Disclosure Statement 1 

(a) Who Must FileNongovernmental Corporations and 2 

Intervenors. Any nongovernmental corporate 3 

corporation that is a party to a proceeding in a court of 4 

appeals must file a statement that identifies any parent 5 

corporation and any publicly held corporation that 6 

owns 10% or more of its stock or states that there is 7 

no such corporation.  The same requirement applies to 8 

a nongovernmental corporation that seeks to 9 

intervene. 10 

(b) Organizational Victim in a Criminal Case.  In a 11 

criminal case, unless the government shows good 12 

cause, it must file a statement that identifies any 13 

organizational victim of the alleged criminal activity.  14 

If the organizational victim is a corporation, the 15 

statement must also disclose the information required 16 
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by Rule 26.1(a) to the extent it can be obtained 17 

through due diligence. 18 

(c)  Bankruptcy Cases.  In a bankruptcy case, the debtor, 19 

the trustee, or, if neither is a party, the appellant must 20 

file a statement that (1) identifies each debtor not 21 

named in the caption and (2) for each debtor in the 22 

bankruptcy case that is a corporation, discloses the 23 

information required by Rule 26.1(a). 24 

(b)(d)Time for Filing; Supplemental Filing.  A party 25 

must file theThe Rule 26.1(a) statement must: 26 

(1) be filed with the principal brief or upon filing a 27 

motion, response, petition, or answer in the court 28 

of appeals, whichever occurs first, unless a local 29 

rule requires earlier filing.;   30 

(2) Even if the statement has already been filed, the 31 

party’s principal brief must include the statement 32 
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be included before the table of contents. in the 33 

principal brief; and 34 

(3) A party must supplement its statementbe 35 

supplemented whenever the information that 36 

must be disclosedrequired under Rule 26.1(a) 37 

changes. 38 

(c)(e)Number of Copies.  If the Rule 26.1(a) statement is 39 

filed before the principal brief, or if a supplemental 40 

statement is filed, the party must filean original and 3 41 

copies must be filed unless the court requires a 42 

different number by local rule or by order in a 43 

particular case.44 

Committee Note 

 These amendments are designed to help judges 
determine whether they must recuse themselves because of 
an “interest that could be affected substantially by the 
outcome of the proceeding.”  Code of Judicial Conduct, 
Canon 3(C)(1)(c) (2009). 
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Subdivision (a) is amended to encompass 
nongovernmental corporations that seek to intervene on 
appeal.  

 
New subdivision (b) corresponds to the disclosure 

requirement in Criminal Rule 12.4(a)(2).  Like Criminal 
Rule 12.4(a)(2), subdivision (b) requires the government to 
identify organizational victims to help judges comply with 
their obligations under the Code of Judicial Conduct.  In 
some cases, there are many organizational victims, but the 
effect of the crime on each one is relatively small.  In such 
cases, the amendment allows the government to show good 
cause to be relieved of making the disclosure statements 
because the organizations’ interests could not be “affected 
substantially by the outcome of the proceedings.”  

 
New subdivision (c) requires disclosure of the names 

of all the debtors in bankruptcy cases, because the names of 
the debtors are not always included in the caption in 
appeals.  Subdivision (c) also imposes disclosure 
requirements concerning the ownership of corporate 
debtors. 

 
Subdivisions (d) and (e) (formerly subdivisions (b) 

and (c)) apply to all the disclosure requirements in Rule 
26.1.  
________________________________________________  

 
Changes Made After Publication and Comment  

· Instead of adding a separate subsection (d) to deal with 
intervenors, a sentence dealing with intervenors is 
added to the end of subsection (a) stating that the 
requirement of subsection (a) applies to a 
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nongovernmental corporation that seeks to intervene.  
The title of subsection (a) is changed accordingly, and 
“corporate party” is changed to “corporation that is a 
party.”  The phrase “wants to intervene” is changed to 
“seeks to intervene.” 

· The term “bankruptcy proceeding” is changed to 
“bankruptcy case” in subsection (c).  The requirements 
of identifying debtors not named in the caption and 
providing information about corporate debtors are 
separately numbered.  A cross-reference to the 
information required by subsection (a) is added, and 
the material that repeated the information required in 
subsection (a) is deleted.  

· The timing requirements for filing the disclosure 
statement are broken out into separately-numbered 
subsections and the language simplified. 

· The Committee Note is reorganized to reflect that the 
provision dealing with intervenors is no longer in a 
separate subsection, to include an overview paragraph, 
and to align with the Committee Note to the proposed 
2018 amendment to Criminal Rule 12.4(a)(2).  

Summary of Public Comment 

Peter Goldberger, National Association of Criminal 
Defense Lawyers (AP-2017-0002-0007)—Language be 
added to the Committee Note to help deter overuse of the 
“good cause” exception regarding identification of 
organizational victims. 
 
Charles Ivey (AP-2017-0002-0005)—Language should be 
added to Rule 26.1(c) to reference involuntary bankruptcy 
proceedings under 11 U.S.C. § 303 and petitioning 
creditors be identified. 
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John Hawkinson, freelance journalist (AP-2017-0002-
0008)—The requirements imposed on an intervenor should 
be clear from the text of the rule itself without having to 
read the Committee Notes. 
 
Ellie Bertwell, Aderant CompuLaw (AP-2017-0002-
0006)— Language should be added to eliminate any 
ambiguity about who must file a disclosure statement. 
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Rule 28.   Briefs 1 

(a) Appellant’s Brief.  The appellant’s brief must 2 

contain, under appropriate headings and in the order 3 

indicated: 4 

(1) a corporatedisclosure statement if required by 5 

Rule 26.1; 6 

* * * * *7 

Committee Note 

 The phrase “corporate disclosure statement” is 
changed to “disclosure statement” to reflect the revision of 
Rule 26.1. 
________________________________________________ 

 
Changes Made After Publication and Comment 
  

No changes were made after publication and 
comment. 

  
Summary of Public Comment 

  
No comments were submitted.   
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Rule 32.  Form of Briefs, Appendices, and Other Papers 1 

* * * * * 2 

(f) Items Excluded from Length.  In computing any 3 

length limit, headings, footnotes, and quotations count 4 

toward the limit but the following items do not: 5 

• the cover page; 6 

• a corporatedisclosure statement; 7 

• a table of contents; 8 

• a table of citations; 9 

• a statement regarding oral argument; 10 

• an addendum containing statutes, rules, or 11 

regulations; 12 

• certificates of counsel; 13 

• the signature block; 14 

• the proof of service; and 15 

• any item specifically excluded by these rules or 16 

by local rule. 17 
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* * * * *18 

Committee Note 

 The phrase “corporate disclosure statement” is 
changed to “disclosure statement” to reflect the revision of 
Rule 26.1.  

________________________________________________ 

Changes Made After Publication and Comment 
  

No changes were made after publication and 
comment. 

  
Summary of Public Comment 

  
No comments were submitted.  
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Attachment 2  

 

Proposed Amendment Previously Submitted  

to the 

 Supreme Court but Withdrawn for Revision  

and  

Submitted After Revision  

to the  

Standing Committee For Final Approval 

(Rule 25(d)*) 

 

                                                           
*  This amendment proposed to Rule 25(d) is drafted on the 

assumption that the proposed amendment to Rule 25(d) 
promulgated by the Supreme Court in April of 2018, which 
corrects a citation in Rule 25(d)(2), is not rejected by Congress. 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE* 

Rule 25.   Filing and Service 1 

* * * * * 2 

(d) Proof of Service. 3 

(1) A paper presented for filing must contain either 4 

of the following if it was served other than 5 

through the court’s electronic filing system:  6 

(A) an acknowledgment of service by the 7 

person served; or 8 

(B) proof of service consisting of a statement 9 

by the person who made service certifying: 10 

(i) the date and manner of service; 11 

(ii) the names of the persons served; and 12 

(iii) their mail or electronic addresses, 13 

facsimile numbers, or the addresses of 14 

                                                           
*  New material is underlined in red; matter to be omitted is 

lined through. 
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the places of delivery, as appropriate 15 

for the manner of service. 16 

(2) When a brief or appendix is filed by mailing or 17 

dispatch in accordance with 18 

[Rule 25(a)(2)(A)(ii)]*, the proof of service must 19 

also state the date and manner by which the 20 

document was mailed or dispatched to the clerk. 21 

(3) Proof of service may appear on or be affixed to 22 

the papers filed. 23 

* * * * * 24 

Committee Note 

The amendment conforms Rule 25 to other federal 
rules regarding proof of service.  As amended, subdivision 
(d) eliminates the requirement of proof of service or 
acknowledgment of service when filing and service is made 
through a court’s electronic-filing system.  The notice of 
electronic filing generated by the court’s system serves that 
purpose.

                                                           
*  An amendment to include this corrected citation has been 

approved by the Supreme Court. 
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Attachment 3  

 

Proposed Conforming and Technical Amendments 

 Not Previously Published for Public Comment 

and 

Submitted to the Standing Committee for 

Final Approval 

(Rules 5, 21, 26, 32*, and 39)

                                                           
*  This amendment proposed to Rule 32 is drafted on the 

assumption that the other proposed amendment to Rule 32, 
concurrently being submitted to the Standing Committee, is 
adopted.  
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PROPOSED AMENDMENTS TO THE 

FEDERAL RULES OF APPELLATE PROCEDURE1 

Rule 5.   Appeal by Permission 1 

(a) Petition for Permission to Appeal. 2 

(1) To request permission to appeal when an appeal 3 

is within the court of appeals’ discretion, a party 4 

must file a petition for permission to appeal.  The 5 

petition must be filed with the circuit clerk with 6 

proof of serviceand serve it on all other parties to 7 

the district-court action. 8 

* * * * * 9 

Committee Note 

Subdivision (a)(1) is amended to delete the reference 
to “proof of service” to reflect amendments to Rule 25(d) 
that eliminate the requirement of a proof of service when 
filing and service are completed using a court’s electronic 
filing system.   

                                                           
1  New material is underlined in red; matter to be omitted is 

lined through. 
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Rule 21. Writs of Mandamus and Prohibition, and 1 
Other Extraordinary Writs 2 

(a) Mandamus or Prohibition to a Court: Petition, 3 
Filing, Service, and Docketing. 4 

(1) A party petitioning for a writ of mandamus or 5 

prohibition directed to a court must file athe 6 

petition with the circuit clerk with proof of 7 

service onand serve it on all parties to the 8 

proceeding in the trial court.  The party must also 9 

provide a copy to the trial-court judge.  All 10 

parties to the proceeding in the trial court other 11 

than the petitioner are respondents for all 12 

purposes. 13 

* * * * * 14 

(c) Other Extraordinary Writs.  An application for an 15 

extraordinary writ other than one provided for in 16 

Rule 21(a) must be made by filing a petition with the 17 

circuit clerk with proof of serviceand serving it on the 18 
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respondents.  Proceedings on the application must 19 

conform, so far as is practicable, to the procedures 20 

prescribed in Rule 21(a) and (b). 21 

* * * * * 22 

Committee Note 
 

The term “proof of service” in subdivisions (a)(1) and 
(c) is deleted to reflect amendments to Rule 25(d) that 
eliminate the requirement of a proof of service when filing 
and service are completed using a court’s electronic filing 
system.   
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Rule 26.   Computing and Extending Time  1 

* * * * * 2 

(c) Additional Time aAfter Certain Kinds of Service.  3 

When a party may or must act within a specified time 4 

after being served, and the paper is not served 5 

electronically on the party or delivered to the party on 6 

the date stated in the proof of service, 3 days are 7 

added after the period would otherwise expire under 8 

Rule 26(a), unless the paper is delivered on the date of 9 

service stated in the proof of service.  For purposes of 10 

this Rule 26(c), a paper that is served electronically is 11 

treated as delivered on the date of service stated in the 12 

proof of service. 13 

* * * * * 

Committee Note 

The amendment in subdivision (c) simplifies the 
expression of the current rules for when three days are 
added.  In addition, the amendment revises the subdivision 
to conform to the amendments to Rule 25(d).   
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Rule 32. Form of Briefs, Appendices, and Other 1 
Papers  2 

* * * * * 3 

(f) Items Excluded from Length.  In computing any 4 

length limit, headings, footnotes, and quotations count 5 

toward the limit but the following items do not: 6 

• the cover page; 7 

• a [corporate]* disclosure statement;  8 

• a table of contents; 9 

• a table of citations; 10 

• a statement regarding oral argument; 11 

• an addendum containing statutes, rules, or 12 

regulations; 13 

• certificates of counsel; 14 

• the signature block; 15 

• the proof of service; and 16 

                                                           
*  The word “corporate” is proposed to be deleted in 

another amendment submitted concurrently to the Standing 
Committee. 
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• any item specifically excluded by these rules or 17 

by local rule. 18 

* * * * * 

Committee Note 
 

The amendment to subdivision (f) does not change 
the substance of the current rule, but removes the articles 
before each item because a document will not always 
include these items. 
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Rule 39.   Costs 1 

* * * * * 2 

(d) Bill of Costs: Objections; Insertion in Mandate. 3 

(1) A party who wants costs taxed must—within 14 4 

days after entry of judgment—file with the 5 

circuit clerk, with proof of service, and serve an 6 

itemized and verified bill of costs. 7 

* * * * * 8 

Committee Note 9 

In subdivision (d)(1) the words “with proof of 
service” are deleted and replaced with “and serve” to 
conform with amendments to Rule 25(d) regarding when 
proof of service or acknowledgement of service is required 
for filed papers. 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE1 

Rule 35.  En Banc Determination 1 

* * * * * 2 

(b) Petition for Hearing or Rehearing En Banc.  A 3 

party may petition for a hearing or rehearing en banc. 4 

* * * * * 5 

(2) Except by the court’s permission: 6 

(A) a petition for an en banc hearing or 7 

rehearing produced using a computer must 8 

not exceed 3,900 words; and 9 

(B) a handwritten or typewritten petition for an 10 

en banc hearing or rehearing must not 11 

exceed 15 pages. 12 

* * * * * 13 

                                                           
1  New material is underlined in red; matter to be omitted is 

lined through. 
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(e) Response.  No response may be filed to a petition 14 

for an en banc consideration unless the court orders a 15 

response.  The length limits in Rule 35(b)(2) apply to a 16 

response. 17 

* * * * * 18 

Committee Note 

 The amendment to Rule 35(e) clarifies that the 
length limits applicable to a petition for hearing or 
rehearing en banc also apply to a response to such a 
petition, if a court orders one.
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Rule 40.  Petition for Panel Rehearing 

* * * * * 

(a) Time to File; Contents; AnswerResponse; Action 

by the Court if Granted 

* * * * * 

(3) AnswerResponse.  Unless the court requests, no 

answerresponse to a petition for panel rehearing 

is permitted.  But oOrdinarily, rehearing will not 

be granted in the absence of such a request.  If a 

response is requested, the requirements of 

Rule 40(b) apply to the response. 

* * * * * 

(b) Form of Petition; Length.  The petition must comply 

in form with Rule 32.  Copies must be served and 

filed as Rule 31 prescribes.  Except by the court’s 

permission: 
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(1)  a petition for panel rehearing produced using a 

computer must not exceed 3,900 words; and 

(2)  a handwritten or typewritten petition for panel 

rehearing must not exceed 15 pages. 

* * * * * 

Committee Note 

 The amendment to Rule 40(a)(3) clarifies that the 
provisions of Rule 40(b) regarding a petition for panel 
rehearing also apply to a response to such a petition, if a 
court orders a response.  The amendment also changes the 
language to refer to a “response,” rather than an “answer,” 
to make the terminology consistent with Rule 35; this 
change is intended to be stylistic only. 
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 MEMORANDUM

TO: Hon. David G. Campbell, Chair

Committee on Rules of Practice and Procedure

FROM: Hon. Michael A. Chagares, Chair

Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on the Appellate Rules

DATE: December 6, 2017

I.  Introduction

The Advisory Committee on the Appellate Rules met on November 8, 2017, in

Washington, D.C.  At this meeting, the Advisory Committee considered five items.  In part II of

this memorandum, the Advisory Committee presents one of these items—a proposal to amend

Rules 5(a)(1), 21(a)(1) and (c), 26(c), 32(f), and 39(d)(1) to address references to "proof of

service"—for discussion by the Standing Committee.  In part III of this memorandum, the

Advisory Committee presents the other four items for the Standing Committee's information. 

The Advisory Committee also encloses with this memorandum the draft minutes from its

meeting and an updated table of agenda items.

II. Discussion Item: Proposal to Amend Rules 5(a)(1), 21(a)(1) & (c), 26(c), 32(f), and

39(d)(1) to Address References to "Proof of Service"

The recently proposed amendments to Appellate Rule 25(d)—which are now before the

Supreme Court—will eliminate the requirement of proof of service when a party files a paper
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1  The pending proposed amendment to Rule 25(d) is as follows:

Rule 251

* * * * *2

(d) Proof of Service.3

(1) A paper presented for filing other than through the court’s4

electronic-filing system must contain either of the following:5

(A) an acknowledgment of service by the person served; or6

(B) proof of service consisting of a statement by the person7

who made service certifying:8

(i) the date and manner of service;9

(ii) the names of the persons served; and10

(iii) their mail or electronic addresses, facsimile11

numbers, or the addresses of the places of delivery, as12

appropriate for the manner of service.13

(2) When a brief or appendix is filed by mailing or dispatch14

in accordance with Rule 25(a)(2)(B)(A)(ii), the proof of service15

must also state the date and manner by which the document was16

mailed or dispatched to the clerk.17

(3) Proof of service may appear on or be affixed to the papers filed.18

* * * * *19

The Advisory Committee proposed this amendment to Rule 25(d) to match a comparable

amendment to Civil Rule 5(d)(1)(B), which if approved will say:  "No certificate of service is

required when a paper is served by filing it with the court’s electronic-filing system."

2

using the court's electronic filing system.1  The elimination of this requirement is potentially

problematic for Appellate Rules 5(a)(1), 21(a)(1) and (c), 26(c), and 39(d)(1) because they all

refer to "proof of service."  The Advisory Committee accordingly proposed changes to each of

these rules.  At the meeting, Judge Campbell observed that the proposals might be properly seen

as technical corrections made in light of the recently proposed amendments to Rule 25.  He

therefore suggested that it might not be necessary to publish them for additional comments.  The

Advisory Committee recommends this approach to the Standing Committee.

A. Rule 5(a)(1)

Rule 5(a)(1) requires a party requesting permission to appeal to file a petition "with proof

of service on all other parties."  This requirement of proof of service is problematic for two

reasons.  First, Rule 5(a)(1) contains no exception for petitions filed electronically.  Second,

addressing proof of service in Rule 5(a)(1) is unnecessary because Rule 25(d) separately specifies

when proof of service is required.  A solution to both of these problems is to delete the reference
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3

to proof of service in Rule 5(a)(1), leaving the requirement of proof of service to Rule 25(d). 

The Advisory Committee proposes the following amendment:

Rule 5. Appeal by Permission1

(a) Petition for Permission to Appeal.2

(1) To request permission to appeal when an appeal is within the court of3

appeals’ discretion, a party must file a petition for permission to appeal. The4

petition must be filed with the circuit clerk with proof of service and served on5

all other parties to the district-court action.6

* * * * *7

Committee Note8

The words "with proof of service" in subdivision (a)(1) are deleted because9

Rule 25(d) specifies when proof of service is required for filed papers.  Under10

Rule 25(d), proof of service is not required when a party files papers using the11

court's electronic filing system.12

B. Rule 21(a)(1) and (c)

Rule 21 concerns writs of mandamus, writs of prohibition, and other extraordinary writs. 

Subdivisions (a)(1) and (c) require the party petitioning for one of these writs to file the petition

with "proof of service."  These requirements are problematic for the same reason that the

requirement in Rule 5(d)(1) is problematic.  They make no exception for petitions filed using the

court's electronic filing system, and they are unnecessary because Rule 25(d) specifies when

proof of service is required.  A solution is to delete the reference to proof of service.  The

Advisory Committee proposes the following changes:

Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary1

Writs2

(a) Mandamus or Prohibition to a Court: Petition, Filing, Service, and3

Docketing.4

(1) A party petitioning for a writ of mandamus or prohibition directed to a5

court must file a the petition with the circuit clerk with proof of service on and6

serve it on all parties to the proceeding in the trial court.7
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* * * * *8

(c) Other Extraordinary Writs. An application for an extraordinary writ9

other than one provided for in Rule 21(a) must be made by filing a petition with10

the circuit clerk with proof of service on and serving it on the respondents. 11

Proceedings on the application must conform, so far as is practicable, to the12

procedures prescribed in Rule 21(a) and (b).13

Committee Note14

The words "with proof of service" in subdivision (a)(1) and (c) are deleted15

because Rule 25(d) specifies when proof of service is required for filed papers. 16

Under Rule 25(d), proof of service is not required when a party files papers using17

the court's electronic filing system.18

C. Rule 26(c)

Rule 26(c) affords a person who has been served with a paper three additional days to act

beyond the otherwise applicable time limit, unless the paper "was delivered on the date of service

stated in the proof of service."  The rule further provides that a paper served electronically is to

be treated as being delivered on the date of service stated in the proof of service.  The references

to proof of service are problematic because, under the proposed revision to Rule 25(d), proof of

service is not required when a party files papers using the court's electronic filing system.  As

described in the attached minutes, the Advisory Committee considered several approaches for

amending Rule 26(c) to address this issue.  The Advisory Committee decided that the best

approach was to rewrite the rule to say expressly that three days are added unless the paper is

served electronically or unless the paper is delivered on the date stated in the proof of service. 

The Advisory Committee proposes the following amendment: 

Rule 26. Computing and Extending Time1

* * * * *2

(c) Additional Time after Certain Kinds of Service. When a party may3

or must act within a specified time after being served with a paper, and the paper4

is not served electronically on the party or delivered to the party on the date stated5

in the proof of service, 3 days are added after the period would otherwise expire6

under Rule 26(a) unless the paper is delivered on the date of service stated in the7
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proof of service. For purposes of this Rule 26(c), a paper that is served8

electronically is treated as delivered on the date of service stated in the proof of9

service.10

The Advisory Committee did not approve a Committee Note for the amendment proposed

above.  An appropriate note, however, might explain the purpose and function of the proposed

amendment as follows:  "The amendment in subdivision (c) simplifies the expression of the

current rules for when three days are added.  In addition, the amendment revises the subdivision

so that it can apply even when there is no proof of service."

D. Rule 32(f) 

Rule 32 addresses the forms of briefs, appendices, and other papers.  The Advisory

Committee first determined that the phrase "the proof of service" in Rule 32(f) should be

changed to "a proof of service" because there will not always be a proof of service.  Further

consideration led the Committee to conclude that two other uses of the word "the" should also be

changed to "a" for the same reason.  The Advisory Committee proposes the following

amendments:

Rule 32. Form of Briefs, Appendices, and Other Papers1

* * * * *2

(f) Items Excluded from Length. In computing any length limit, headings,3

footnotes, and quotations count toward the limit but the following items do not:4

• the a cover page;5

• a corporate disclosure statement;26

• a table of contents;7

• a table of citations;8

• a statement regarding oral argument;9

• an addendum containing statutes, rules, or regulations;10

• certificates of counsel;11

• the a signature block;12
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• the a proof of service; and13

• any item specifically excluded by these rules or by local rule.14

The Advisory Committee did not approve a Committee Note for the amendment proposed

above.  An appropriate Committee Note might explain:  "The amendment to subdivision (f) does

not change the substance of the current rule.  It changes the references to 'the cover page,' 'the

signature block,' and 'the proof of service' to 'a cover page,' 'a signature block,' and 'a proof of

service' because a paper will not always include these three items."

E. Rule 39(d)

Rule 39 addresses costs.  Subdivision (d) requires a party who wants costs to be taxed to

file a bill of costs "with proof of service."  Addressing proof of service in this subdivision is

unnecessary because Rule 25(d) specifies when a proof of service is required and does not

require a proof of service when a party uses the court's electronic filing system.  A solution to

this problem would be to delete the words "with proof of service."  The Advisory Committee

proposes the following amendment:

Rule 39. Costs1

(d) Bill of Costs: Objections; Insertion in Mandate.2

(1) A party who wants costs taxed must—within 14 days after3

entry of judgment—file with the circuit clerk, with proof of service, an4

itemized and verified bill of costs.5

Committee Note6

In subdivisions (d)(1) the words "with proof of service" are deleted7

because Rule 25(d) specifies when proof of service is required for filed papers.8

III.  Information Items: Other Matters Discussed at the November 8, 2017 Meeting

The Advisory Committee discussed four additional items at its November 8, 2017

meeting.  The Advisory Committee describes these items here for the information of the Standing

Committee but does not propose any amendments at this time.  The enclosed minutes summarize

other matters considered at the Advisory Committee's meeting.
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A. Item No. 09-AP-B:  Revisiting Proposals to Amend Rule 29 to Allow Indian Tribes

and Cities to File Amicus Briefs Without Leave of the Court or Consent of the

Parties

Rule 29(a) allows the federal and state governments to file amicus briefs without leave of

the court or consent of the parties.  In 2009, the Committee received proposals to amend Rule

29(a) to extend this privilege to federally recognized Indian tribes and to cities.  The Committee

discussed this matter at several meetings and solicited input from the Courts of Appeals.  At its

April 2012 meeting, however, the Advisory Committee decided to postpone action on the item. 

Judge Jeffrey Sutton, who was then the chair of the Advisory Committee, wrote a letter to the

chief judges of each of the Courts of Appeals explaining that the Committee would revisit the

item in five years.  As five years have now passed, the Advisory Committee resumed its

consideration of the item at its November 2017 meeting.  Following a discussion recounted in the

attached draft minutes, the Committee decided to remove the item from its Agenda.  The sense of

the Committee was that the proposed amendments likely would have little practical effect.

B. Item No. 16-AP-D: Rule 3(c)(1)(B) and the Merger Rule

The Advisory Committee received a proposal to revise Appellate Rule 3(c)(1)(B) to

eliminate a potential trap for the unwary.  Rule 3(c)(1)(B) requires a notice of appeal to

“designate the judgment, order, or part thereof being appealed.”  In the Eighth Circuit, a notice of

appeal that designates an order in addition to the final judgment excludes by implication any

other order on which the final judgment rests.  The proposal suggests that such a forfeiture is not

justified by the policies underlying Rule 3(c)(1)(B).  The Advisory Committee has formed a

subcommittee to study this issue.

C. Suggestion Regarding Possible Amendments to Rules 10, 11, and 12 to Address

Electronic Records

The Advisory Committee received a suggestion from within the Department of Justice

that Appellate Rules 10, 11, and 12 may require amendment in light of increased electronic

filing.  These Rules concern the content, forwarding, and filing of the record on appeals from a

district court in non-bankruptcy cases.  At its November meeting, the Advisory Committee

considered proposing amendments to these Rules so that they would not require the District

Court to "send" the record to the Court of Appeals.  In the future, the District Court might simply

make the record available on its computer system without actually "sending" it.  But the sense of

the Advisory Committee was that no changes were necessary at this time and that the Committee

should wait for further developments before proposing changes to these rules.

Committee on Rules of Practice and Procedure | January 4, 2018 Page 439 of 482



8

D. Discussion of a Circuit Split on Whether Attorney’s Fees Are “Costs On Appeal”

Under Rule 7

Appellate Rule 7 provides:  "In a civil case, the district court may require an appellant to

file a bond or provide other security in any form and amount necessary to ensure payment of

costs on appeal.  Rule 8(b) applies to a surety on a bond given under this rule."  A circuit split

has arisen on the question of whether attorney’s fees may be included in the amount of a bond. 

The Advisory Committee has formed a subcommittee to investigate this issue.  The

subcommittee intends to consult with the Civil Rules Advisory Committee because proposed

changes may affect practice in the District Courts.

Enclosures:

1.  Draft Minutes from the November 8, 2017 Meeting of the Appellate Rules Committee

2.  Agenda Table for the Appellate Rules Committee
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Advisory Committee on Appellate Rules

Table of Agenda Items —December 2017

FRAP Item Proposal Source Current Status

08-AP-A Amend FRAP 3(d) concerning service of notices of

appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Draft approved for submission to Standing Committee 05/17

Draft approved for publication by Standing Committee 06/17

Draft published for public comment 08/17

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)

and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Discussed and retained on agenda 10/16

Draft approved for submission to Standing Committee 05/17

Draft approved for publication by Standing Committee 06/17

Draft published for public comment 08/17

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Discussed and retained on agenda 04/13

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Discussed and retained on agenda 10/16

Draft approved for submission to Standing Committee 05/17

Draft approved for publication by Standing Committee 06/17

Draft published for public comment 08/17
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FRAP Item Proposal Source Current Status

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17

12-AP-B Consider amending FRAP Form 4's directive concerning

institutional-account statements for IFP applicants

Peter Goldberger, Esq., on

behalf of the National

Association of Criminal

Defense Lawyers (NACDL)

Discussed and retained on agenda 09/12

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to

   the Supreme Court 09/17

12-AP-D Consider the treatment of appeal bonds under Civil Rule

62 and Appellate Rule 8

Kevin C. Newsom, Esq. Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17
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FRAP Item Proposal Source Current Status

13-AP-H Consider possible amendments to FRAP 41 in light of

Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.

Schad, 133 S. Ct. 2548 (2013)

Hon. Steven M. Colloton Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Draft approved 10/15 for submission to Standing Committee

Approved for publication by Standing Committee 01/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17

14-AP-D Consider possible changes to Rule 29's authorization of

amicus filings based on party consent 

Standing Committee Draft approved 10/15 for submission to Standing Committee

Discussed by Standing Committee 1/16 but not approved

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17

15-AP-A Consider adopting rule presumptively permitting pro se

litigants to use CM/ECF

Robert M. Miller, Ph.D. Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17

15-AP-C Consider amendment to Rule 31(a)(1)’s deadline for

reply briefs

Appellate Rules Committee Draft approved 10/15 for submission to Standing Committee

Approved for publication by Standing Committee 01/16

Draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17
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FRAP Item Proposal Source Current Status

15-AP-D Amend FRAP 3(a)(1) (copies of notice of appeal) and

3(d)(1) (service of notice of appeal)

Paul Ramshaw, Esq. Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Draft approved 05/17 for submission to Standing Committee

Draft approved for submission to Standing Committee 05/17

Draft approved for publication by Standing Committee 06/17

Draft published for public comment 08/17

15-AP-E Amend the FRAP (and other sets of rules) to address

concerns relating to social security numbers; sealing of

affidavits on motions under 28 U.S.C. § 1915 or 18

U.S.C. § 3006A; provision of authorities to pro se

litigants; and electronic filing by pro se litigants

Sai Discussed and retained on agenda 10/15

Partially removed from Agenda and draft approved for

submission to Standing Committee  4/16

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

Revised draft approved by the Standing Committee 06/17

Draft approved by the Judicial Conference and submitted to the

    Supreme Court 09/17

16-AP-D Amend Rule 3(c)(1)(B) to address the Merger Rule Neal Katyal, Esq.

Sean Marotta, Esq.

Discussed and retained on agenda 11/17

17-AP-F Amend Rule 29(a)(2) to address blanket letters of

consent

Prof. Stephen E. Sachs Awaiting initial discussion
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 DRAFT Minutes of the Fall 2017 Meeting of the

Advisory Committee on the Appellate Rules

November 8, 2017

Washington, D.C.

Judge Michael A. Chagares, Chair, Advisory Committee on the pellate s, called

the meeting of the Advisory Committee on the Appellate Rules to order on Thursday, vember

8, 2017, at 9:00 a.m., at the Thurgood Marshall Federal Judicial B lding in Washington, C.

In addition to Judge Chagares, the following memb  of the Advisory Committee on th

Appellate Rules were present: Judge Jay S. Bybee, Just  Judith L. Fren  Judge Brett M.

Kavanaugh, Christopher Landau, Esq., Judge Stephen J h Murphy , Professor Stephen E.

Sachs, and Danielle Spinelli, Esq.  Solicitor General Noel F is  was represented by Douglas

Letter, Esq. and H. Thomas Byron III, Esq.

Also present were: Judge David  Ca ll  Chair, Standing mmittee on the Rules of

Practice and Procedure; Professor Daniel  Coquill  eporter, Stand g Committee on the

Rules of Practice and Procedure; Ms. Shelly Cox, Admin  Specialist, Rules Committee

Support Office of the Administrative Office  he U  Courts (RC O); Ms. Lauren Gailey,

former Rules Law Clerk  R  Judge Frank  Hull, Member, Standing Committee on the

Rules of Practice and P cedure d Liaison Me ber, Advisory Committee on the Appellate

Rules; Bridget M. H aly, Esq., At ney Advisor, CSO; Marie Leary, Esq., Research Associate,

Advisory Comm ee on the App te Rules; Profe or Gregory E. Maggs, Reporter, Advisory

Committee on  Appellate R   Pamela P pper, Member, Advisory Committee on the

Bankruptcy Rules d Liais  Member, Adv y Committee on the Appellate Rules; Patrick

Tighe, Rules Law Cl  CSO; Marcia M. Waldron, Clerk of Court Representative, Advisory

Com   the Appel  Rules; and Rebecca A. Womeldorf, Esq., Secretary, Standing

mmittee on  Rules of tice and Procedure and Rules Committee Officer.

Professor Ca rine T. Struve, Associate Reporter, Standing Committee on the Rules of

Practice and Procedu  participated by telephone.

I. roduction

J  agares opened the meeting and greeted everyone.  Judge Chagares welcomed

Judge Jay Bybee, Chris Landau, Esq., and Danielle Spinell, Esq., as new members of the

Committee, and Judge Frank Hull, as a new liaison member from the Standing Committee.  He

noted that Clerk of Court Marcy Waldron will be completing her service for the Advisory

Committee, and thanked her for her contributions.

DRAFT
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Judge Chagares noted that the President had appointed or nominated several members of

the Committee to judicial offices.  Former Advisory Committee Chair Neil Gorsuch was elevated

to the Supreme Court, former Committee member Kevin Newsom was appointed to the U.S.

Court of Appeals for the Eighth Circuit, former Committee member Amy Coney Ba tt is a

nominee for a judgeship on the U.S. Court of Appeals for the Seventh Circuit, fo r Committee

member Alison Eid is a nominee for a judgeship on the U.S. Court of Appeal  r the Tenth

Circuit, former Committee member Gregory Katsas is a nominee for a jud hip  the U.S.

Court of Appeals for the D.C. Circuit, and Committee reporter Gregory aggs is a minee for a

judgeship on the U.S. Court of Appeals for the Armed Forces.

II. Approval of the Minutes

An error in the spelling of Acting Solicitor Gen l Jeffrey B. W  name in the draft

minutes of the May 2017 meeting of the Advisory Comm ee was no  and corrected.  A

motion to approve the draft minutes was then made, second  and proved.

III. Report on June 2017 Meeting of th  Standing Committee

The reporter presented a report of  action  by the Standin  Committee at its June

2017 meeting.  As described in the Advisor  Committee g  Book at 31, the Advisory

Committee recommended that the Standing C mmitt  (1) send pr posed amendments to

Appellate Rules 8, 11, 25   8 1, 29, 31, 39   1, and Forms 4 and 7 to the Judicial

Conference of the Uni  States  (2) publish oposed amendments to Appellate Rules 3, 13,

26.1, 28, and 32 fo  ublic comme  The Standin  Committee approved these recommendations

at its June 2017 eting with the nor changes n d in the Agenda Book.

IV. Discussion It

A  09-AP-B: P osal to Amend Rule 29 to Allow Indian Tribes and Cities to File

Amicu  iefs with  Leave of Court or Consent of Parties

Judge Chaga  presented discussion Item 09-AP-B, which concerns a proposal to allow

Indian tribes and citie  o file amicus briefs under Rule 29 without leave of the court or the

sent of the parties   ee Agenda Book at 131.  Judge Chagares noted that the Committee had

las  nsidered the i ue in 2012.  At that time, the Committee took no action and recommended

revisi  the iss  n 2017.  Judge Chagares suggested that the question for the Committee now

was whe  t  matter should be pursued or removed from the Committee's agenda.

Mr. Letter recounted some of the history of the matter.  He said that some judges were

concerned that Indian tribes should be accorded the same dignity as other sovereigns under Rule
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29.  He informed the Committee that the Solicitor General saw no need for amending Rule 29 but

would not oppose the amendment if the judges supported it.

An attorney member said that she wondered why Indian tribes were not treat  the same

as states and the United States.  If the policy is to allow sovereigns to file, then it uld be

consistent to add Indian Tribes.  Cities, however, would not need to be includ  because they are

subdivisions of states.

Mr. Coquillette recounted that Judge Sutton had spent a lot of time checking w  judges

and Indian tribes about the matter and had concluded that this wa  more of an academic i e

than a practical one.  Mr. Coquillette recalled that research co  not locate any instance in h

an Indian tribe was denied leave to file an amicus brief.  B  Mr. Coquillette said that allowing

cities to file amicus briefs without leave of the court or ty consent mi  cause problems.

A judge member observed that Indian tribes, unlike t s s and the United States,

typically hire law firms to represent them.  Accordingly, there  be more recusal issues arising

out of amicus briefs filed by Indian tribes han amicus briefs filed  tates or the United States. 

Mr. Letter noted that foreign natio  are sove  nd are not pe itted to file amicus

briefs without leave of the court or consent  the parties     noted that the United States

generally does not oppose amicus briefs.

An attorney m ber ask  or clarificati  on the rules on when counsel for an amicus

would require recu   Judge Cha es and Judg  all said that their Courts of Appeals

generally treat a cus briefs the s me as other brie   The attorney member also asked what

percentage of m ons to file a  i  b i f are denied.  The clerk representative said that they

were seldom deni  nless y caused a re  or were not in conformity with the rules.  The

attorney member also  how the word "state" in Rule 29 is defined.  Mr. Letter said that Rule

1(b)  he term "st  to include territories, Puerto Rico, and D.C.

Judge Cam ell discus  the recently proposed amendments to Rule 29.  The

amendments would ow a court to strike or deny leave to file an amicus brief if the brief would

cause a recusal.  But se amendments do not apply to amicus briefs filed by states or the United

tes.  They therefor  would also not apply to Indian tribes if the rule were amended to treat

In  tribes like th  ates and the United States. 

A d  member moved that the Committee not act on the proposal given the general

tenor of the omments.  The motion was seconded and then passed.  Judge Chagares said that the

matter could be brought up again in the future if the Committee desired.DRAFT
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B. Potential Amendments to Rules 5(a)(1), 21(a)(1) and (c), 26(c), 32(f), and 39(d)(1)

Regarding Proof of Service

The reporter introduced a new matter concerning potential amendments to R s 5(a)(1),

21(a)(1) and (c), 26(c), 32(f), and 39(d)(1) regarding proof of service.  See Agend  ook at 131. 

He explained that proposed changes to Rule 25(d) will eliminate the requirem  of a proof of

service when a paper is presented for filing other than through the court's tr  filing system. 

Accordingly, slight changes to other rules that address proof of service ght be n sary.

The Committee first discussed the proposed amendments  Rule 25(d).  The cler

representative was concerned that the proposed amendment m ht not address situations in h

some parties were served electronically and some parties w e served non-electronically.  The

Committee noted the potential issue.  But the sense of t  Committee wa   take no action at

this time because the proposed amendment to Rule 25(d) tches the oposed amendment to

Civil Rule 5(d)(1)(B), and both proposals are currently bef  he preme Court.  The

Committee may wish to revisit the issue if actual problems aris   the future.

The Committee considered and a ro  he proposed chang  o Rule 5(a)(1). 

See Agenda Book at 180-81.

The Committee considered the propo  chan  to Rule 2  see Agenda Book at 181-82,

and approved the changes  htly modified   style consultants.  The approved version of

the proposal reads as f ows:

Rule 21  rits of Manda us and Prohib on, and Other Extraordinary1

Writs2

(a) Mand u  r Prohibition to a Court: Petition, Filing, Service, and3

ting.4

(   party pe ning for a writ of mandamus or prohibition directed to a5

court mu  file a the petition with the circuit clerk with proof of service on and6

serve it on  parties to the proceeding in the trial court.7

* * * * *8

(c) O r Extraordinary Writs. An application for an extraordinary writ9

oth  an one provided for in Rule 21(a) must be made by filing a petition with10

the circuit clerk with proof of service on and serving it on the respondents. 11 DRAFT
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1  The style c sultants' fir  proposed re on of Rule 26(c) would read as follows:

When  rty may or mu  act within a spec  period after being served, 3 days
are adde  er the pe    expire under Rule 26(a).  But three
days are no  ded  he paper:

(1) is d red on the date of service stated in the service;
(2) is serv  lectronically without using the court's electronic-filing

system  which e  it is treated as delivered on the date of service stated in
the service  

(3) is rved electronically by using the court's electronic-filing system—in
which event i   treated as delivered on the date of filing.

T  tyle consultants  ternative revision of Rule 26(c) would read as follows:

s Rul  6(c) applies only when a paper is not served electronically.  When a
pa  ay or must act within a specified time after being served, 3 days are added
after the period would otherwise expire under Rule 26(a), unless the paper is
delivered on the date of service stated in the proof of service. 

5

Proceedings on the application must conform, so far as is practicable, to the12

procedures prescribed in Rule 21(a) and (b).13

Committee Note14

The words "with proof of service" in subdivision (a)(1) and (c) are del d15

because Rule 25(d) specifies when proof of service is required for fil  pers. 16

Under Rule 25(d), proof of service is not required when a party f  paper  ing17

the court's electronic filing system.18

The Committee next addressed the proposed change   Rule 26(c).  See Agenda Book 

183-84.  The reporter noted that the style consultants had commended two versions of more

extensive revisions for Rule 26(c), which had previous  een circulat  y email to the

Committee members.1  Discussion of the issue revealed d tisfact  with both the original

proposal and the style consultants' proposed revisions becaus   were too complicated.  An

attorney member said that lawyers look at this rule whenever they le a brief, and the rule must

be easier to understand.

DRAFT

Committee on Rules of Practice and Procedure | January 4, 2018 Page 453 of 482



2 The Standing Committee has published for public comment a proposal that will change

"corporate disclosure statement" to "disclosure statement."

6

The Committee then took a brief recess.  During the recess, an alternative was drafted,

printed, and circulated to the Committee.  The Committee approved this alternative proposal

subject to minor adjustments.  As approved, the proposal reads as follows:

Rule 26.  Computing and Extending Time1

* * * * * 2

(c) Additional Time after Certain Kinds of Service. When  party m  or3

must act within a specified time after being served with a paper, and the paper 4

not served electronically on the party or delivered to the rty on the date stated in5

the proof of service, 3 days are added after the peri  would otherwise expire6

under Rule 26(a) unless the paper is delivered  he date of serv  stated in the7

proof of service. For purposes of this Rule 26(c), a per tha   served8

electronically is treated as delivered on the date of serv  tated in the proof of9

service.10

The Committee did not approve a revised C mmittee No  g the meeting.

The Committee considered an amendm t t  Rule 32(f).  See Agenda Book at 184-85. 

The Committee first de ine  t the phrase e proof of service" should be changed to "a

proof of service" be se there wi  ot always b   proof of service.  Further consideration led

the Committee to nclude that tw  other uses of  word "the" should also be changed to "a"

for the same r n.  As approv  by the Committe  the proposed change to Rule 32 reads as

follows:

R l  32. Form  Briefs, Appendices, and Other Papers1

(f) s Exclud  from Length. In computing any length limit, headings,2

footnotes, a  quotations ount toward the limit but the following items do not:3

• the a co  page;4

• a corpor  disclosure statement;25

• a tabl  f contents;6 DRAFT
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• a table of citations;7

• a statement regarding oral argument;8

• an addendum containing statutes, rules, or regulations;9

• certificates of counsel;10

• the a signature block;11

• the a proof of service; and12

• any item specifically excluded by these rules or by local rule.13

The Committee discussed and approved the propose  hange to Rule 39.  See Agenda

Book at 185.

After the Committee considered and proposed all  e cha s above, Judge Campbell

observed that they might be properly seen as technical correc   the Rules to conform to the

amendments to Rule 25(d).  As a result, he did not see the need  ublish them for additional

comments.  The sense of the Committee   recommend this app ch to the Standing

Committee.

C. Item No. 16-AP-D: Appellate Rule c)(1)(B) nd the er Rule

Judge Chagares  p ted a new pr sal, prepared by former Committee member

Neal Katyal, regardi  Rule 3(c)( B) and the M ger Rule.  See Agenda Book at 189.

Mr. By  expressed cau on in taking actio  o address the interpretation of Rule

3(c)(1)(B).  He w  oncerne  at th     the Eighth Circuit, upon closer examination,

might not be so clea  di gent from the decisions of other Courts of Appeals.  He explained

that the  is often some ertainty as to whether a particular order is a final order.  He also said

th  here w  her cases ere it would be appropriate to inquire into the party’s intent.  Judge

hagares agreed  d said tha  vising the rule would be a really complex matter.

An attorney m mber said that the issue is often very fact-specific.  He explained:  "If you

y I am appealing or  A and order B, then it is clear that you are not appealing order C."  An

a mic member sa  that it should be clearer what is a final order.  Mr. Letter said that lawyers

often ke a belt-a suspenders approach, and say that they are appealing the final judgment and

specific ders

Following the discussion, Judge Chagares asked for the views of the Committee.  An

academic member proposed further study.  Mr. Letter suggested that the main point should be to
DRAFT
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make the rules clearer.  The Chair formed a subcommittee to consider the matter further.  The

members of the subcommittee are Mr. Letter, Mr. Byron, and Mr. Landau.

D. New Discussion Item Regarding Possible Amendments to Rules 10, 11, a d 12

Mr. Byron led the discussion of a new suggestion for amending Rules  11, and 12 to

address electronic records.  See Agenda Book at 197.  He explained that th  R s were mostly

directed to clerks of court.  Accordingly, the initial question is whether ctronic r rds

currently present a problem for the clerks.

The clerk representative informed the Committee that  had spoken to clerks of co

from other Courts of Appeals.  The other clerks did not ha  any objection to changing the wor

“send” to “make available” in Rules 10, 11, and 12 as p posed.  But sh  rther noted that

various Courts of Appeals follow different approaches o  hether th  strict Courts or the

Courts of Appeals do relevant tasks with respect to records   e s gested that, in the future,

records might be kept in a central repository and might not be mitted from District Courts to

Courts of Appeals.  Accordingly, by the ti e the proposed amend t works it way through the

system, it might be obsolete.  She also n d  here are still many er records, especially in

state habeas corpus cases.

Judge Chagares asked whether there  a risk f upsetting hat is now a stable system. 

A liaison member was con d that if the Di i  Court did not send the record, but merely

made it available, the ord mig  be incomple   Judge Chagares said that it was not clear that

a problem needs to  fixed and th  any amendm t might soon be obsolete.

The sen  of the comm    take the matter off the agenda.

E. New Discuss  m Regarding a Circuit Split on Whether Attorney’s Fees Are

 on Appe  Under Rule 7

Judge Cha es presen   matter concerning a circuit split on whether attorney’s fees

are “costs on appeal  nder Rule 7.  See Agenda Book at 223.  He thanked Ms. Gailey, the

former Rules clerk, fo  er research into the matter.  He noted that the Committee previously had

sidered the issue, d thanked Ms. Struve for finding memoranda on the subject that the

Co ittee previou  considered.  Summarizing the research, he explained that the U.S. Court

of App ls for th  hird Circuit appears to be an outlier, but has taken a position only in a non-

preceden  nion.

Ms. Struve said that the question was a perennial issue.  An attorney member asked why

the question was addressed in the Appellate Rules instead of the Civil Rules.  He suggested that
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Civil Rule 62 should address the question.  A judge member agreed with this point.  The clerk

representative said that few cases involve bonds. 

An academic member said that it was unclear to him how the issue comes up   The Rule

refers to costs, not fees, and usually the law distinguishes between costs and fees   e said that

maybe the solution would be to remove the word "costs" and specify more cle y what should

and what should not be covered.

Judge Campbell said that the rule formerly provided for an automatic $250 bo   He said

that there now may be strategic use of the rule to require a large b d to prevent the othe  rty

from appealing.  He also said that many of the cases citing th  les deal with class action

objectors.  He suggested asking Mr. Edward Cooper, the r rter for the Civil Rules Advisory

Committee, for his opinion.

The sense of the Committee was to keep this matter  the genda and ask the Civil

Rules Committee for its opinion.

V.  New Matters

Judge Chagares led a discussion of p sible new  hat the Committee might want

to take up.  He said that he recently had spok  to the merican Ac demy of Appellate Lawyers

(AAAL) and that they wer  erned with thr  tters.  First, the AAAL wants to clarify when

a cross-appeal is neces y.  The AL believe  at cross-appeals often are filed just to avoid

the risk that one mi  be needed.  econd, the A L was concerned about judges considering

facts that are no   the record.  Th  AAAL though  at the court should provide some sort of

notice to the pa s before doi  i    j dge member pointed out that there was the possibility

of seeking reheari   Third  e AAAL was erned about courts' sua sponte consideration of

legal issues.  The AA  inks parties should receive notice and opportunity to be heard.  Judge

Cha  d that the A L had not yet submitted any proposals to the Committee.

Judge Cha es next su sted that the Committee might review the rules regarding the

appendix.  In his exp ence, much of what is in the appendix is unnecessary.  He suggested that

it might be best to req e the appendix to be filed seven days after the last brief.  An attorney

mber said that the e as written is often not followed.  He believed that it is better to have a

de d appendix th  only contains what is cited in the brief (including some context).  But Mr.

Letter d that a ential problem with a deferred appendix is that the parties then have to file a

revised b  t  cites the appendix.  The clerk representative agreed that this is a problem,

especially w en trying to docket briefs.  She said that in the future, briefs will contain hyperlinks

to the actual record, and appendices therefore might be unnecessary.DRAFT
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An attorney member said that every Court of Appeals now has its own rules on

appendices.  Mr. Byron predicted that most Courts of Appeals would be unlikely to want to

change their local rules. The attorney member responded that it might still be better to have an

improved default rule.  The Chair formed a subcommittee to study the issue.  The m bers of the

subcommittee are Mr. Letter, Mr. Byron, Ms. Spinelli, and Judge Bybee.

Judge Chagares asked whether members of the Committee had ide  o  proving the

efficiency of appellate litigation.  An attorney member raised the issue  how mu  iscretion

clerks have under Rule 42(b) in not allowing parties to dismiss a case after they have led.  A

liaison member said that a request to dismiss is often “subject to lement agreements b g

executed.”  Ms. Struve said that there are very few cases that y leave to dismiss.  Mr. Le

said that sometimes judges say something like "the govern nt should not be settling on these

terms."  An academic member said that there are some uations in whi  ettlements must be

reviewed and others when they should not be reviewed.   Byron a d whether it is necessary

to have both parties sign the request for dismissal.  A judge mb  sked whether the matter

should be addressed in the Civil Rules.  The chair formed a su mmittee to study the issue.  The

members of the subcommittee are Mr. Landau, Judge Kavanaugh, d Mr. Letter.

VI.  Information About the Activities of e Othe  mittees

Judge Campbell reported that the Civ  Rules visory Committee is looking at

multi-district litigation, int tory appeals, r arty funding of litigation, and pilot

programs aimed at imp ving di very and ma g litigation quicker.

Judge C pbell reported t the Evidence les Advisory Committee is looking at

issues under R  404(b), 702  d   He noted hat one recommendation is to refine the

analysis with resp  o spe c kinds of evi e like fingerprints, bite marks, etc.

 Campbell rted that the Criminal Rules Advisory Committee is looking for

b ter ways to p ect coope rs in criminal cases.  He said that there were hundreds of

instances in which operators e threatened or killed based on information included in court

records.

Judge Campb  also observed that the House has passed bills that could affect appeals. 

HR 5 could mak  ery class certification appealable as of right and would limit the kinds of

classe  at could  certified.  The other legislation would address current rules requiring

complete ty, which are often manipulated.  Another bill would alter Rule 11 standards.

VII.  AdjournmentDRAFT
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Judge Chagares thanked Ms. Womeldorf and her staff for organizing the dinner and

meeting.  He also thanked Ms. Waldron for all of her contributions to the Committee.  He

announced that the next meeting will be held on April 6, 2018 in Philadelphia.

The Committee adjourned at 12:15 pm.
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Advisory Committee on Procedures Meeting December 2017

Judge Kavanaugh opened the meeting by endorsing the view that there be some

certainty in the allocation of rebuttal time during oral arguments.  Currently, it is often

the case that the main arguments cut into the rebuttal time reserved by the arguing

attorney.  Rebuttal time then depends on the grace of the presiding judge.

Federal Public Defender, A.J. Kramer, who was unable to attend, sent word that he

would like the court to consider revealing the identity of the oral argument panels earlier

than the current 30 days before the argument date.  No reason or time frame was

suggested.

The group discussed briefing in multi-party - usually regulatory agency - cases. 

Mandatory joint briefs are very challenging for practitioners and in the view of some of

the attendees, the quality of briefing sometimes suffers because parties must make

compromises on the content of the brief that affects the clarity of the briefing.  One

suggestion was that the Court consider allowing separate briefs for petitioners but set

an overall word limit for the parties to allocate by negotiation and agreement.

A government attorney asked that the Court remember to give parity for the answering

brief in multi-party cases and noted that the government ordinarily favors mandatory

joint briefing  as, in the government’s view, it forces petitioners to refine their challenges

and arguments.

The Clerk noted that the Court tends to look more favorably on parties who present

detailed briefing format proposals with specific explanations and justification for

separate briefs and additional word allocations.

Some members suggested that something more be added to the Handbook of Internal

Practices and Procedures to assist in preparing briefing format proposals.

1



[Note: This may be a good idea, the Handbook gives very general guidance in this

area.  I note, however, the boilerplate in the order we use to solicit formats gives more

specific instructions. The boiler plate in the order says:

“The parties are strongly urged to submit a joint proposal and are reminded that

the court looks with extreme disfavor on repetitious submissions and will, where

appropriate, require a joint brief of aligned parties with total words not to exceed

the standard allotment for a single brief.  Whether the parties are aligned or have

disparate interests, they must provide detailed justifications for any request to

file separate briefs or to exceed in the aggregate the standard word allotment. 

Requests to exceed the standard word allotment must specify the word allotment

necessary for each issue.”]

One member who had served as court-appointed amicus raised the question of waiver

and forfeiture in the context of briefing an appeal where the Special Panel had granted

summary affirmance in part and sent the rest of the case on for full briefing and

argument.  She noted that the partial summary affirmance could complicate the briefing

by the amicus and consideration by the merits panel.

A government attorney noted their continuing concerns about allowing pro se briefs in

criminal appeals where appellants had appointed counsel.

A number of members discussed scheduling of cases for oral argument.  In some

circuits the Clerk’s Office gives notice of cases tentatively scheduled for argument

during a certain time period and allow parties give notice of unavailability for that time

period.  In this Circuit, the Court encourages counsel to notify the Clerk’s Office of their

unavailabilties when a briefing schedule is issued.

While some attendees found this Court’s practice sufficient, others found it

burdensome.

2



[Note: Advance notice of tentative scheduling could be problematic in this Circuit.  I

think scheduling “Court weeks” could make this easier in other circuits - Court weeks

are set far in advance and counsel can plan accordingly even before “tentative notice.”

This court sits throughout the month nine months of the year.  Secondly, this Court’s

smaller caseload makes a difference.  When we recently put together the February

sitting calendar, we had only four eligible cases that were not assigned.  Since then

we’ve had to use two of those cases to substitute for postponed cases.  It could be

difficult to fill the calendar if we allowed counsel to opt out of a tentative calendar at will.

Finally, sending out tentative scheduling notices until the argument calendar was filled

each month would probably increase the workload of our small Clerk’s Office staff.]

Their was some discussion concerning preparation of, and citation to, appendices and

joint appendices and filing in paper as opposed to electronic versions.  Judge

Kavanaugh noted the Judicial Conference Appellate Rules Committee is considering

issues relating to appendices.

A member asked whether the court could reconsider its prohibition on reading and

reviewing notes in the Courtroom. 

[Note: Pursuant to your conversation with the Chief Judge, this prohibition has been

lifted, staff have been briefed, and the USMS have been notified so that the CSOs can

be briefed. Staff will remind the CSOs going forward.]

Some attendees asked that the Court give longer advance notice when a case

scheduled for argument is to be removed from the calendar and considered on the brief

pursuant to Rule 34(j).

A member urged the Court to routinely vacate agency rules or regulation when the

Court rules against the agency.  Judge Kavanaugh noted that an across the board rule

would be difficult to craft because such dispositions were often fact specific.

3



The meeting ended with a discussion of amici briefs.  One member suggested the

Court might be too lenient in allowing amici briefs generally and another suggested the

court might be more lenient in allowing amici to file in response to or in support of

petitions for rehearing en banc.

Mark Langer, December 29, 2017
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 DRAFT Minutes of the Fall 2017 Meeting of the

Advisory Committee on the Appellate Rules

November 8, 2017

Washington, D.C.

Judge Michael A. Chagares, Chair, Advisory Committee on the Appellate Rules, called

the meeting of the Advisory Committee on the Appellate Rules to order on Thursday, November

8, 2017, at 9:00 a.m., at the Thurgood Marshall Federal Judicial Building in Washington, D.C.

In addition to Judge Chagares, the following members of the Advisory Committee on the

Appellate Rules were present: Judge Jay S. Bybee, Justice Judith L. French, Judge Brett M.

Kavanaugh, Christopher Landau, Esq., Judge Stephen Joseph Murphy III, Professor Stephen E.

Sachs, and Danielle Spinelli, Esq.  Solicitor General Noel Francisco was represented by Douglas

Letter, Esq. and H. Thomas Byron III, Esq.

Also present were: Judge David G. Campbell, Chair, Standing Committee on the Rules of

Practice and Procedure; Professor Daniel R. Coquillette, Reporter, Standing Committee on the

Rules of Practice and Procedure; Ms. Shelly Cox, Administrative Specialist, Rules Committee

Support Office of the Administrative Office of the U.S. Courts (RCSO); Ms. Lauren Gailey,

former Rules Law Clerk, RCSO; Judge Frank Mays Hull, Member, Standing Committee on the

Rules of Practice and Procedure and Liaison Member, Advisory Committee on the Appellate

Rules; Bridget M. Healy, Esq., Attorney Advisor, RCSO; Marie Leary, Esq., Research

Associate, Advisory Committee on the Appellate Rules; Professor Gregory E. Maggs, Reporter,

Advisory Committee on the Appellate Rules; Judge Pamela Pepper, Member, Advisory

Committee on the Bankruptcy Rules and Liaison Member, Advisory Committee on the Appellate

Rules; Patrick Tighe, Rules Law Clerk, RCSO; Marcia M. Waldron, Clerk of Court

Representative, Advisory Committee on the Appellate Rules; and Rebecca A. Womeldorf, Esq.,

Secretary, Standing Committee on the Rules of Practice and Procedure and Rules Committee

Officer.

Professor Catherine T. Struve, Associate Reporter, Standing Committee on the Rules of

Practice and Procedure, participated by telephone.

I. Introduction

Judge Chagares opened the meeting and greeted everyone.  Judge Chagares welcomed

Judge Jay Bybee, Chris Landau, Esq., and Danielle Spinell, Esq., as new members of the

Committee, and Judge Frank Hull, as a new liaison member from the Standing Committee.  He

noted that Clerk of Court Marcy Waldron will be completing her service for the Advisory

Committee, and thanked her for her contributions.
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Judge Chagares noted that the President had appointed or nominated several members of

the Committee to judicial offices.  Former Advisory Committee Chair Neil Gorsuch was

elevated to the Supreme Court, former Committee member Kevin Newsom was appointed to the

U.S. Court of Appeals for the Eighth Circuit, former Committee member Amy Coney Barrett is a

nominee for a judgeship on the U.S. Court of Appeals for the Seventh Circuit, former Committee

member Alison Eid is a nominee for a judgeship on the U.S. Court of Appeals for the Tenth

Circuit, former Committee member Gregory Katsas is a nominee for a judgeship on the U.S.

Court of Appeals for the D.C. Circuit, and Committee reporter Gregory Maggs is a nominee for a

judgeship on the U.S. Court of Appeals for the Armed Forces.

II. Approval of the Minutes

An error in the spelling of Acting Solicitor General Jeffrey B. Wall's name in the draft

minutes of the May 2017 meeting of the Advisory Committee was noted and corrected.  A

motion to approve the draft minutes was then made, seconded, and approved.

III. Report on June 2017 Meeting of the Standing Committee

The reporter presented a report of the action taken by the Standing Committee at its June

2017 meeting.  As described in the Advisory Committee Agenda Book at 31, the Advisory

Committee recommended that the Standing Committee (1) send proposed amendments to

Appellate Rules 8, 11, 25, 26, 28.1, 29, 31, 39, and 41, and Forms 4 and 7 to the Judicial

Conference of the United States and (2) publish proposed amendments to Appellate Rules 3, 13,

26.1, 28, and 32 for public comment. The Standing Committee approved these recommendations

at its June 2017 meeting with the minor changes noted in the Agenda Book.

IV. Discussion Items

A. Item 09-AP-B: Proposal to Amend Rule 29 to Allow Indian Tribes and Cities to File

Amicus Briefs without Leave of Court or Consent of Parties

Judge Chagares presented discussion Item 09-AP-B, which concerns a proposal to allow

Indian tribes and cities to file amicus briefs under Rule 29 without leave of the court or the

consent of the parties.  See Agenda Book at 131.  Judge Chagares noted that the Committee had

last considered the issue in 2012.  At that time, the Committee took no action and recommended

revisiting the issue in 2017.  Judge Chagares suggested that the question for the Committee now

was whether the matter should be pursued or removed from the Committee's agenda.

Mr. Letter recounted some of the history of the matter.  He said that some judges thought

that Indian tribes should be accorded the same dignity as other sovereigns under Rule 29.  He
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informed the Committee that the Solicitor General saw no need for amending Rule 29 but would

not oppose the amendment if the judges supported it.

An attorney member said that she wondered why Indian tribes were not treated the same

as states and the United States.  If the policy is to allow sovereigns to file, then it would be

consistent to add Indian Tribes.  Cities, however, would not need to be included because they are

subdivisions of states.

Mr. Coquillette recounted that Judge Sutton had spent a lot of time checking with judges

and Indian tribes about the matter and had concluded that this was more of an academic issue

than a practical one.  Mr. Coquillette recalled that research could not locate any instance in

which an Indian tribe was denied leave to file an amicus brief.  But Mr. Coquillette said that

allowing cities to file amicus briefs without leave of the court or party consent might cause

problems.

A judge member observed that Indian tribes, unlike most states and the United States,

typically hire law firms to represent them.  Accordingly, there may be more recusal issues

arising out of amicus briefs filed by Indian tribes than amicus briefs filed by states or the United

States. 

Mr. Letter noted that foreign nations are sovereign and are not permitted to file amicus

briefs without leave of the court or consent of the parties.  He also noted that the United States

generally does not oppose amicus briefs.

An attorney member asked for clarification on the rules on when counsel for an amicus

would require recusal.  Judge Chagares and Judge Hall said that their Courts of Appeals

generally treat amicus briefs the same as other briefs.  The attorney member also asked what

percentage of motions to file an amicus brief are denied.  The clerk representative said that they

were seldom denied unless they caused a recusal or were not in conformity with the rules.  The

attorney member also asked how the word "state" in Rule 29 is defined.  Mr. Letter said that

Rule 1(b) defines the term "state" to include territories, Puerto Rico, and D.C.

Judge Campbell discussed the recently proposed amendments to Rule 29.  The

amendments would allow a court to strike or deny leave to file an amicus brief if the brief would

cause a recusal.  But these amendments do not apply to amicus briefs filed by states or the

United States.  They therefore would also not apply to Indian tribes if the rule were amended to

treat Indian tribes like the states and the United States. 

3
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A judge member moved that the Committee not act on the proposal given the general

tenor of the comments.  The motion was seconded and then passed.  Judge Chagares said that the

matter could be brought up again in the future if the Committee desired.

B. Potential Amendments to Rules 5(a)(1), 21(a)(1) and (c), 26(c), 32(f), and 39(d)(1)

Regarding Proof of Service

The reporter introduced a new matter concerning potential amendments to Rules 5(a)(1),

21(a)(1) and (c), 26(c), 32(f), and 39(d)(1) regarding proof of service.  See Agenda Book at 131. 

He explained that proposed changes to Rule 25(d) will eliminate the requirement of a proof of

service when a paper is presented for filing through the court's electronic filing system. 

Accordingly, slight changes to other rules that address proof of service might be necessary.

The Committee first discussed the proposed amendments to Rule 25(d).  The clerk

representative was concerned that the proposed amendment might not address situations in

which some parties were served electronically and some parties were served non-electronically. 

The Committee noted the potential issue.  But the sense of the Committee was to take no action

at this time because the proposed amendment to Rule 25(d) matches the proposed amendment to

Civil Rule 5(d)(1)(B), and both proposals are currently before the Supreme Court.  The

Committee may wish to revisit the issue if actual problems arise in the future.

The Committee considered and approved the proposed changes to Rule 5(a)(1). 

See Agenda Book at 180-81.

The Committee considered the proposed changes to Rule 21, see Agenda Book at 181-82,

and approved the changes as slightly modified by the style consultants.  The approved version of

the proposal reads as follows:

1 Rule 21. Writs of Mandamus and Prohibition, and Other Extraordinary

2 Writs

3 (a) Mandamus or Prohibition to a Court: Petition, Filing, Service, and

4 Docketing.

5 (1) A party petitioning for a writ of mandamus or prohibition directed to a

court must file a the petition with the circuit clerk with proof of service on and6

serve it on7  all parties to the proceeding in the trial court.

8 * * * * *
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9 (c) Other Extraordinary Writs. An application for an extraordinary writ

10 other than one provided for in Rule 21(a) must be made by filing a petition with

the circuit clerk with proof of service on and serving it on11  the respondents. 

12 Proceedings on the application must conform, so far as is practicable, to the

13 procedures prescribed in Rule 21(a) and (b).

14 Committee Note

15 The words "with proof of service" in subdivision (a)(1) and (c) are deleted

16 because Rule 25(d) specifies when proof of service is required for filed papers. 

17 Under Rule 25(d), proof of service is not required when a party files papers using

18 the court's electronic filing system.

The Committee next addressed the proposed changes to Rule 26(c).  See Agenda Book at

183-84.  The reporter noted that the style consultants had recommended two versions of more

extensive revisions for Rule 26(c), which had previously been circulated by email to the

Committee members.   Discussion of the issue revealed dissatisfaction with both the original1

proposal and the style consultants' proposed revisions because they were too complicated.  An

attorney member said that lawyers look at this rule whenever they file a brief, and the rule must

be easier to understand.

  The style consultants' first proposed revision of Rule 26(c) would read as follows:1

When a party may or must act within a specific period after being served, 3 days
are added after the period would otherwise expire under Rule 26(a).  But three
days are not added if the paper:

(1) is delivered on the date of service stated in the service;
(2) is served electronically without using the court's electronic-filing

system in which event it is treated as delivered on the date of service stated in
the service; or

(3) is served electronically by using the court's electronic-filing
system in which event it is treated as delivered on the date of filing.

The style consultants' alternative revision of Rule 26(c) would read as follows:

This Rule 26(c) applies only when a paper is not served electronically.  When a
party may or must act within a specified time after being served, 3 days are added
after the period would otherwise expire under Rule 26(a), unless the paper is
delivered on the date of service stated in the proof of service. 

5
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The Committee then took a brief recess.  During the recess, an alternative was drafted,

printed, and circulated to the Committee.  The Committee approved this alternative proposal

subject to minor adjustments.  As approved, the proposal reads as follows:

1 Rule 26.  Computing and Extending Time

2 * * * * *

3 (c) Additional Time after Certain Kinds of Service. When a party may or

must act within a specified time after being served with a paper, and the paper is4

not served electronically on the party or delivered to the party on the date stated5

in the proof of service,6  3 days are added after the period would otherwise expire

7 under Rule 26(a) unless the paper is delivered on the date of service stated in the

8 proof of service. For purposes of this Rule 26(c), a paper that is served

9 electronically is treated as delivered on the date of service stated in the proof of

10 service.

The Committee did not approve a revised Committee Note during the meeting.

The Committee considered an amendment to Rule 32(f).  See Agenda Book at 184-85. 

The Committee first determined that the phrase "the proof of service" should be changed to "a

proof of service" because there will not always be a proof of service.  Further consideration led

the Committee to conclude that two other uses of the word "the" should also be changed to "a"

for the same reason.  As approved by the Committee, the proposed change to Rule 32 reads as

follows:

1 Rule 32. Form of Briefs, Appendices, and Other Papers

2 (f) Items Excluded from Length. In computing any length limit, headings,

3 footnotes, and quotations count toward the limit but the following items do not:

• the a4  cover page;

5 • a corporate disclosure statement;2

6 • a table of contents;

7 • a table of citations;

 The Standing Committee has published for public comment a proposal that will change2

"corporate disclosure statement" to "disclosure statement."

6
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8 • a statement regarding oral argument;

9 • an addendum containing statutes, rules, or regulations;

10 • certificates of counsel;

• the a11  signature block;

• the a12  proof of service; and

13 • any item specifically excluded by these rules or by local rule.

The Committee discussed and approved the proposed change to Rule 39.  See Agenda

Book at 185.

After the Committee considered and proposed all of the changes above, Judge Campbell

observed that they might be properly seen as technical correction to the Rules to conform to the

amendments to Rule 25(d).  As a result, he did not see the need to publish them for additional

comments.  The sense of the Committee was to recommend this approach to the Standing

Committee.

C. Item No. 16-AP-D: Appellate Rule 3(c)(1)(B) and the Merger Rule

Judge Chagares next presented a new proposal, prepared by former Committee member

Neal Katyal, regarding Rule 3(c)(1)(B) and the Merger Rule.  See Agenda Book at 189.

Mr. Byron expressed caution in taking action to address the interpretation of Rule

3(c)(1)(B).  He was concerned that the case law in the Eighth Circuit, upon closer examination,

might not be so clearly divergent from the decisions of other Courts of Appeals.  He explained

that there is often some uncertainty as to whether a particular order is a final order.  He also said

that there were other cases where it would be appropriate to inquire into the party’s intent.  Judge

Chagares agreed, and said that revising the rule would be a really complex matter.

An attorney member said that the issue is often very fact-specific.  He explained:  "If you

say I am appealing order A and order B, then it is clear that you are not appealing order C."  An

academic member said that it should be clearer what is a final order.  Mr. Letter said that lawyers

often take a belt-and-suspenders approach, and say that they are appealing the final judgment

and specific orders.

Following the discussion, Judge Chagares asked for the views of the Committee.  An

academic member proposed further study.  Mr. Letter suggested that the main point should be to

make the rules clearer.  The Chair formed a subcommittee to consider the matter further.  The

members of the subcommittee are Mr. Letter, Mr. Byron, Mr. Landau, and Prof. Sachs.

7
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D. New Discussion Item Regarding Possible Amendments to Rules 10, 11, and 12

Mr. Byron led the discussion of a new suggestion for amending Rules 10, 11, and 12 to

address electronic records.  See Agenda Book at 197.  He explained that these Rules were mostly

directed to clerks of court.  Accordingly, the initial question is whether electronic records

currently present a problem for the clerks.

The clerk representative informed the Committee that she had spoken to clerks of court

from other Courts of Appeals.  The other clerks did not have any objection to changing the word

“send” to “make available” in Rules 10, 11, and 12 as proposed.  But she further noted that

various Courts of Appeals follow different approaches on whether the District Courts or the

Courts of Appeals do relevant tasks with respect to records.  She suggested that, in the future,

records might be kept in a central repository and might not be transmitted from District Courts to

Courts of Appeals.  Accordingly, by the time the proposed amendment works it way through the

system, it might be obsolete.  She also noted that there are still many paper records, especially in

state habeas corpus cases.

Judge Chagares asked whether there was a risk of upsetting what is now a stable system. 

A liaison member was concerned that if the District Court did not send the record, but merely

made it available, the record might be incomplete.  Judge Chagares said that it was not clear that

a problem needs to be fixed and that any amendment might soon be obsolete.

The sense of the committee was to take the matter off the agenda.

E. New Discussion Item Regarding a Circuit Split on Whether Attorney’s Fees Are

“Costs on Appeal” Under Rule 7

Judge Chagares presented a matter concerning a circuit split on whether attorney’s fees

are “costs on appeal” under Rule 7.  See Agenda Book at 223.  He thanked Ms. Gailey, the

former Rules clerk, for her research into the matter.  He noted that the Committee previously had

considered the issue, and thanked Ms. Struve for finding memoranda on the subject that the

Committee previously considered.  Summarizing the research, he explained that the U.S. Court

of Appeals for the Third Circuit appears to be an outlier, but has taken a position only in a non-

precedential opinion.

Ms. Struve said that the question was a perennial issue.  An attorney member asked why

the question was addressed in the Appellate Rules instead of the Civil Rules.  He suggested that

Civil Rule 62 should address the question.  A judge member agreed with this point.  The clerk

representative said that few cases involve bonds. 

8
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An academic member said that it was unclear to him how the issue comes up.  The Rule

refers to costs, not fees, and usually the law distinguishes between costs and fees.  He said that

maybe the solution would be to remove the word "costs" and specify more clearly what should

and what should not be covered.

Judge Campbell said that the rule formerly provided for an automatic $250 bond.  He

said that there now may be strategic use of the rule to require a large bond to prevent the other

party from appealing.  He also said that many of the cases citing the rules deal with class action

objectors.  He suggested asking Mr. Edward Cooper, the reporter for the Civil Rules Advisory

Committee, for his opinion.

The sense of the Committee was to keep this matter on the Agenda and ask the Civil

Rules Committee for its opinion.

V. New Matters

Judge Chagares led a discussion of possible new matters that the Committee might want

to take up.  He said that he recently had spoken to the American Academy of Appellate Lawyers

(AAAL) and that they were concerned with three matters.  First, the AAAL wants to clarify

when a cross-appeal is necessary.  The AAAL believes that cross-appeals often are filed just to

avoid the risk that one might be needed.  Second, the AAAL was concerned about judges

considering facts that are not in the record.  The AAAL thought that the court should provide

some sort of notice to the parties before doing this.  A judge member pointed out that there was

the possibility of seeking rehearing.  Third, the AAAL was concerned about courts' sua sponte

consideration of legal issues.  The AAAL thinks parties should receive notice and opportunity to

be heard.  Judge Chagares said that the AAAL had not yet submitted any proposals to the

Committee.

Judge Chagares next suggested that the Committee might review the rules regarding the

appendix.  In his experience, much of what is in the appendix is unnecessary.  He suggested that

it might be best to require the appendix to be filed seven days after the last brief.  An attorney

member said that the rule as written is often not followed.  He believed that it is better to have a

deferred appendix that only contains what is cited in the brief (including some context).  But Mr.

Letter said that a potential problem with a deferred appendix is that the parties then have to file a

revised brief that cites the appendix.  The clerk representative agreed that this is a problem,

especially when trying to docket briefs.  She said that in the future, briefs will contain hyperlinks

to the actual record, and appendices therefore might be unnecessary.

An attorney member said that every Court of Appeals now has its own rules on

appendices.  Mr. Byron predicted that most Courts of Appeals would be unlikely to want to

9
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change their local rules. The attorney member responded that it might still be better to have an

improved default rule.  The Chair formed a subcommittee to study the issue.  The members of

the subcommittee are Mr. Letter, Mr. Byron, Ms. Spinelli, and Judge Bybee.

Judge Chagares asked whether members of the Committee had ideas for improving the

efficiency of appellate litigation.  An attorney member raised the issue of how much discretion

clerks have under Rule 42(b) in not allowing parties to dismiss a case after they have settled.  A

liaison member said that a request to dismiss is often “subject to settlement agreements being

executed.”  Ms. Struve said that there are very few cases that deny leave to dismiss.  Mr. Letter

said that sometimes judges say something like "the government should not be settling on these

terms."  An academic member said that there are some situations in which settlements must be

reviewed and others when they should not be reviewed.  Mr. Byron asked whether it is necessary

to have both parties sign the request for dismissal.  A judge member asked whether the matter

should be addressed in the Civil Rules.  The chair formed a subcommittee to study the issue. 

The members of the subcommittee are Mr. Landau, Judge Kavanaugh, and Mr. Letter.

VI. Information About the Activities of the Other Committees

Judge Campbell reported that the Civil Rules Advisory Committee is looking at

multi-district litigation, interlocutory appeals, third-party funding of litigation, and pilot

programs aimed at improving discovery and making litigation quicker.

Judge Campbell reported that the Evidence Rules Advisory Committee is looking at

issues under Rules 404(b), 702, and 609.  He noted that one recommendation is to refine the

analysis with respect to specific kinds of evidence like fingerprints, bite marks, etc.

Judge Campbell reported that the Criminal Rules Advisory Committee is looking for

better ways to protect cooperators in criminal cases.  He said that there were hundreds of

instances in which cooperators were threatened or killed based on information included in court

records.

Judge Campbell also observed that the House has passed bills that could affect appeals. 

HR 985 could make every class certification appealable as of right and would limit the kinds of

classes that could be certified.  The other legislation would address current rules requiring

complete diversity, which are often manipulated.  Another bill would alter Rule 11 standards.

VII. Adjournment

10
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Judge Chagares thanked Ms. Womeldorf and her staff for organizing the dinner and

meeting.  He also thanked Ms. Waldron for all of her contributions to the Committee.  He

announced that the next meeting will be held on April 6, 2018 in Philadelphia.

The Committee adjourned at 12:15 pm.

11
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MEMORANDUM

TO: Hon. David G. Campbell, Chair

Committee on Rules of Practice and Procedure

FROM: Hon. Michael A. Chagares, Chair

Advisory Committee on Appellate Rules

RE: Addendum to the Report of the Advisory Committee on Appellate Rules

DATE: June 11, 2017

I.  Introduction

Following publication of the Agenda Book for the June 12 meeting of the Standing

Committee, the Advisory Committee on Appellate Rules decided to recommend minor revisions

to the text of the proposed amendments for final approval to Appellate Rule 25 and 41.  This

memorandum describes and explains those revisions.  The complete revised text of the proposed

amendments for final approval of these rules are attached to this memorandum.

Also attached to this memorandum is the text of proposed amendments for final approval

to Rules 28.1 and 31.  Although the Advisory Committee's Report presents and describes these

proposed amendments, separate copies of their texts were not included in the Agenda Book.

II.  Revisions to Appellate Rule 25

The Advisory Committee recommends revising three subdivision headings in Appellate

Rule 25 so that they match the corresponding headings in Civil Rule 5 (see Agenda Book at 423). 

The recommended revisions are as follows:

< The header for subdivision (a)(2)(B)(i), as shown in the Agenda Book at 121, lines 70-71,

should be changed from "By a Represented Person—Required; Exceptions" to "By a

Represented Person—Generally Required; Exceptions."

< The header for subdivision (a)(2)(B)(ii), as shown in the Agenda Book at 121, lines 78-79,

should be changed from "Unrepresented Person—When Allowed or Required" to "By an

Unrepresented Person—When Allowed or Required."
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< The header for subdivision (a)(2)(B)(iv), as shown in the Agenda Book at 122, line 95,

should be changed from "Same as Written Paper" to "Same as a Written Paper."

The Advisory Committee also recommends revising the subdivision of Rule 25

addressing electronic signatures to match the corresponding provision in Bankruptcy Rule

5005(a)(2)(C).  Rule 25(a)(2)(B)(iii), as shown in the Agenda Book at 122, lines 89-94, provides:

An authorized filing made through a person's electronic-filing account, together

with the person’s name on a signature block, constitutes the person’s signature.

The recommended revision is to delete the word "authorized" so that the subdivision would

provide:

An authorized filing made through a person's electronic-filing account, together

with the person’s name on a signature block, constitutes the person’s signature.

 II. Revision to Rule 41(b)

The Advisory Committee also recommends minor revisions to the version of Rule 41(d)

shown in the Agenda Book at 139-141.  Based on comments from the Style Consultants and

further reflection by the Committee, the Advisory Committee recommends adding headings to

subdivisions (d)(1), (d)(2), (d)(3), and (d)(4) and rewriting subdivision (d)(2).  The changes

would not alter the substance of the proposal.  As revised, the recommended final text of Rule 41

is as follows:

1 Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

2 *  * * * *

(d) Staying the Mandate Pending a Petition for Certiorari3 .

4 (1) On Petition for Rehearing or Motion. The timely

5 filing of a petition for panel rehearing, petition for rehearing en

6 banc, or motion for stay of mandate, stays the mandate until

7 disposition of the petition or motion, unless the court orders

8 otherwise.

9 (2) Pending Petition for Certiorari. 

(A) (1) Motion to Stay. 10 A party may move to stay the

11 mandate pending the filing of a petition for a writ of certiorari in

2
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12 the Supreme Court. The motion must be served on all parties and

13 must show that the certiorari petition would present a substantial

14 question and that there is good cause for a stay.

(B) (2)  Duration of Stay; Extensions.15  The stay must not

exceed 90 days, unless:16  

(A) the period is extended for good cause;17  or

(B)18  unless the party who obtained the stay files a

19 petition for the writ and so notifies the circuit clerk in

writing within the period of the stay:20  

(i) that the time for filing a petition for a writ21

of certiorari in the Supreme Court has been22

extended, in which case the stay continues for the23

extended period; or24  

(ii) that the petition has been filed25 . In that

26 case, in which case the stay continues until the

27 Supreme Court's final disposition.

(C) (3) Security. 28 The court may require a bond or other

29 security as a condition to granting or continuing a stay of the

30 mandate.

(D) (4) Issuance of Mandate.31   The court of appeals must

issue the mandate immediately on receiving32  when a copy of a

33 Supreme Court order denying the petition for writ of certiorari is

filed, unless extraordinary circumstances exist34 .

Attachments

1.  Revised Text of Proposed Amendments to Rule 25 and 41 for Final Approval (Including

Summaries of Public Comment).

2.  Text of Proposed Amendments to Rule 28.1 and 31 for Final Approval (Including Summaries

of Public Comment)

3
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Rule 25.   Filing and Service 1 

(a) Filing. 2 

(1) Filing with the Clerk. A paper required or 3 

permitted to be filed in a court of appeals must 4 

be filed with the clerk. 5 

(2) Filing: Method and Timeliness. 6 

(A) Nonelectronic Filing. 7 

(A)(i) In general.  FilingFor a paper 8 

not filed electronically, filing 9 

may be accomplished by mail 10 

addressed to the clerk, but filing 11 

is not timely unless the clerk 12 

receives the papers within the 13 

time fixed for filing. 14 

(B)(ii) A brief or appendix.  A brief or 15 

appendix not filed electronically 16 

is timely filed, however, if on or 17 

before the last day for filing, it is: 18 
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(i)• mailed to the clerk by First19 

Class Mailfirst-class mail, 20 

or other class of mail that is 21 

at least as expeditious, 22 

postage prepaid; or 23 

(ii)• dispatched to a third-party 24 

commercial carrier for 25 

delivery to the clerk within 26 

3 days. 27 

(C)(iii) Inmate filing.  If an institution 28 

has a system designed for legal 29 

mail, an inmate confined there 30 

must use that system to receive 31 

the benefit of this 32 

Rule 25(a)(2)(C)(A)(iii).  A 33 

paper filednot filed electronically 34 

by an inmate is timely if it is 35 

deposited in the institution’s 36 
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internal mail system on or before 37 

the last day for filing and: 38 

(i)• it is accompanied by: • a 39 

declaration in compliance 40 

with 28 U.S.C. § 1746—or 41 

a notarized statement—42 

setting out the date of 43 

deposit and stating that 44 

first-class postage is being 45 

prepaid; or • evidence (such 46 

as a postmark or date 47 

stamp) showing that the 48 

paper was so deposited and 49 

that postage was prepaid; or 50 

(ii)• the court of appeals 51 

exercises its discretion to 52 

permit the later filing of a 53 

declaration or notarized 54 
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statement that satisfies 55 

Rule 25(a)(2)(C)(i)(A)(iii). 56 

(D) Electronic filing. A court of appeals may 57 

by local rule permit or require papers to be 58 

filed, signed, or verified by electronic 59 

means that are consistent with technical 60 

standards, if any, that the Judicial 61 

Conference of the United States establishes. 62 

A local rule may require filing by electronic 63 

means only if reasonable exceptions are 64 

allowed. A paper filed by electronic means 65 

in compliance with a local rule constitutes a 66 

written paper for the purpose of applying 67 

these rules. 68 

(B) Electronic Filing and Signing. 69 

(i) By a Represented Person—70 

Generally Required; 71 

Exceptions.  A person 72 
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represented by an. attorney must 73 

file electronically, unless 74 

nonelectronic filing is allowed by 75 

the court for good cause or is 76 

allowed or required by local rule. 77 

(ii) By an Unrepresented Person—78 

When Allowed or Required.  A 79 

person not represented by an 80 

attorney: 81 

• may file electronically only if 82 

allowed by court order or by 83 

local rule; and 84 

• may be required to file 85 

electronically only by court 86 

order, or by a local rule that 87 

includes reasonable 88 

exceptions. 89 
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(iii) Signing. A filing made through a 90 

person’s electronic-filing 91 

account, together with the 92 

person’s name on a signature 93 

block, constitutes the person’s 94 

signature. 95 

(iv) Same as a Written Paper.  A 96 

paper filed electronically is a 97 

written paper for purposes of 98 

these rules. 99 

(3) Filing a Motion with a Judge.  If a motion 100 

requests relief that may be granted by a single 101 

judge, the judge may permit the motion to be 102 

filed with the judge; the judge must note the 103 

filing date on the motion and give it to the clerk. 104 

(4) Clerk’s Refusal of Documents.  The clerk must 105 

not refuse to accept for filing any paper 106 

presented for that purpose solely because it is not 107 
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presented in proper form as required by these 108 

rules or by any local rule or practice. 109 

(5) Privacy Protection.  An appeal in a case whose 110 

privacy protection was governed by Federal Rule 111 

of Bankruptcy Procedure 9037, Federal Rule of 112 

Civil Procedure 5.2, or Federal Rule of Criminal 113 

Procedure 49.1 is governed by the same rule on 114 

appeal.  In all other proceedings, privacy 115 

protection is governed by Federal Rule of Civil 116 

Procedure 5.2, except that Federal Rule of 117 

Criminal Procedure 49.1 governs when an 118 

extraordinary writ is sought in a criminal case. 119 

(b) Service of All Papers Required.  Unless a rule 120 

requires service by the clerk, a party must, at or before 121 

the time of filing a paper, serve a copy on the other 122 

parties to the appeal or review.  Service on a party 123 

represented by counsel must be made on the party’s 124 

counsel. 125 
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(c) Manner of Service. 126 

(1) ServiceNonelectronic service may be any of the 127 

following: 128 

(A) personal, including delivery to a 129 

responsible person at the office of counsel; 130 

(B) by mail; or 131 

(C) by third-party commercial carrier for 132 

delivery within 3 days; or. 133 

(D) by electronic means, if the party being 134 

served consents in writing. 135 

(2) If authorized by local rule, a party may use the 136 

court’s transmission equipment to make 137 

electronic service under Rule 138 

25(c)(1)(D) Electronic service of a paper may be 139 

made (A) by sending it to a registered user by 140 

filing it with the court’s electronic-filing system 141 

or (B) by sending it by other electronic means 142 
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that the person to be served consented to in 143 

writing. 144 

(3) When reasonable considering such factors as the 145 

immediacy of the relief sought, distance, and 146 

cost, service on a party must be by a manner at 147 

least as expeditious as the manner used to file the 148 

paper with the court. 149 

(4) Service by mail or by commercial carrier is 150 

complete on mailing or delivery to the carrier. 151 

Service by electronic means is complete 152 

on transmissionfiling, unless the party making 153 

service is notified that the paper was not received 154 

by the party served. 155 

(d) Proof of Service. 156 

(1) A paper presented for filing other than through 157 

the court’s electronic-filing system must contain 158 

either of the following: 159 
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(A) an acknowledgment of service by the 160 

person served; or 161 

(B) proof of service consisting of a statement 162 

by the person who made service certifying: 163 

(i) the date and manner of service; 164 

(ii) the names of the persons served; and 165 

(iii) their mail or electronic addresses, 166 

facsimile numbers, or the addresses of 167 

the places of delivery, as appropriate 168 

for the manner of service. 169 

(2) When a brief or appendix is filed by mailing or 170 

dispatch in accordance with 171 

Rule 25(a)(2)(B)(2)(A)(ii), the proof of service 172 

must also state the date and manner by which the 173 

document was mailed or dispatched to the clerk. 174 

(3) Proof of service may appear on or be affixed to 175 

the papers filed. 176 
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(e) Number of Copies.  When these rules require the 177 

filing or furnishing of a number of copies, a court may 178 

require a different number by local rule or by order in 179 

a particular case.180 

Committee Note 
 

The amendments conform Rule 25 to the amendments 
to Federal Rule of Civil Procedure 5 on electronic filing, 
signature, service, and proof of service.  They establish, in 
Rule 25(a)(2)(B), a new national rule that generally makes 
electronic filing mandatory.  The rule recognizes 
exceptions for persons proceeding without an attorney, 
exceptions for good cause, and variations established by 
local rule.  The amendments establish national rules 
regarding the methods of signing and serving electronic 
documents in Rule 25(a)(2)(B)(iii) and 25(c)(2).  The 
amendments dispense with the requirement of proof of 
service for electronic filings in Rule 25(d)(1). 
 
 

Changes Made After Publication and Comment 
 

• In subdivision (a)(2)(C), the location of the proposed 
additional words “not filed electronically” are moved 
because of amendments to this subdivision that became 
effective in December 2016. 

• Subdivision (a)(2)(B)(iii) is rewritten to change the 
standard for what constitutes a signature. 

• Subdivision 25(c)(2) is rephrased for clarity. 
• The headings of subdivisions (a)(2)(B)(i),(ii), and (iv) 

are revised. 
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Summary of Public Comments 

 
Judge Jon O. Newman, U.S. Court of Appeals for the 
Second Circuit (AP-2016-0002-0006)—In proposed rule 
25(c)(2), a comma is needed after “user”; a comma is 
needed after “system”; and the word “served” should be 
inserted after “person.” 
 
Ms. Cheryl L. Siler, Aderant CompuLaw (AP-2016-
0002-0009)—Subdivision 25(c)(2) should be revised to be 
uniform with proposed Civil Rule (5)(b)(2). 
 
Mr. Michael Rosman (AP-2016-0002-0010)—
Subdivision 25(a)(2)(B)(iii) does not define “user name” or 
“password.” A person filing a paper might not yet be an 
attorney of record.  The subdivision does not address in a 
clear manner the requirements for documents (like 
agreements) that should be signed by both parties. 
 
Heather Dixon, Esq. (AP-2016-0002-0014)—The 
signature provision should be revised to make it clear that 
the attorney’s user name and password are not to be 
included in the signature block. 
 
New York City Bar Association (AP-2016-0002-0017)— 
Rule 25(a)(2)(B)(iii) could be read to mean that the 
attorney’s user name and password should be included on 
any paper that is electronically filed. 
 
Sai (AP-2016-0002-0018)—The amendments should (1) 
remove the presumptive prohibition on pro se use of 
electronic filing and instead grant presumptive access; (2) 
treat pro se status as a rebuttably presumed good cause for 
nonelectronic filing; (3) require courts to allow pro se 
access on par with attorney filers; (4) permit individualized 
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prohibitions for good cause, e.g,. for vexatious litigants; (5) 
change and conform the “signature” paragraph with Federal 
Rule of Civil Procedure 5. 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The elimination of the requirement of a 
certificate of service for electronically served documents 
should be made.  The proposed rule on filing by 
unrepresented parties is satisfactory. The proposed 
amendment overlooks an important change applicable to 
filings by non-parties. Rule 25(b) has not been, but should 
be, amended in the same manner as the concurrently 
proposed amendment to Criminal Rule 45, so as to require 
service on all parties of papers filed not only by parties but 
also by non-parties. 
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Rule 41. Mandate: Contents; Issuance and Effective 
Date; Stay 

(a) Contents.  Unless the court directs that a formal 

mandate issue, the mandate consists of a certified 

copy of the judgment, a copy of the court’s opinion, if 

any, and any direction about costs. 

(b) When Issued.  The court’s mandate must issue 7 days 

after the time to file a petition for rehearing expires, or 

7 days after entry of an order denying a timely petition 

for panel rehearing, petition for rehearing en banc, or 

motion for stay of mandate, whichever is later.  The 

court may shorten or extend the time by order. 

(c) Effective Date.  The mandate is effective when 

issued. 

(d) Staying the Mandate Pending a Petition for 

Certiorari. 

 (1) On Petition for Rehearing or Motion. The 

timely filing of a petition for panel rehearing, 

petition for rehearing en banc, or motion for stay 
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of mandate, stays the mandate until disposition 

of the petition or motion, unless the court orders 

otherwise. 

(2) Pending Petition for Certiorari.  

(A) (1) Motion to Stay. A party may move to stay the 

mandate pending the filing of a petition for a writ 

of certiorari in the Supreme Court.  The motion 

must be served on all parties and must show that 

the certiorari petition would present a substantial 

question and that there is good cause for a stay. 

(B) (2) Duration of Stay; Extensions. The stay must 

not exceed 90 days, unless: 

(A) the period is extended for good cause; or 

(B) unless the party who obtained the stay files 

a petition for the writ and so notifies the 

circuit clerk in writing within the period of 

the stay: 
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(i) that the time for filing a petition for 

writ of certiorari in the Supreme Court 

has been extended, in which case the 

stay continues for the extended period; 

or 

(ii)  that the petition has been filed. In that 

case, in which case the stay continues 

until the Supreme Court’s final 

disposition. 

(C) (3)  Security. The court may require a bond or other 

security as a condition to granting or continuing 

a stay of the mandate. 

(D) (4) Issuance of Mandate. The court of appeals must 

issue the mandate immediately whenon receiving 

a copy of a Supreme Court order denying the 

petition for writ of certiorari is filed, unless 

extraordinary circumstances exist. 
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Committee Note 
 

Subdivision (b).  Subdivision (b) is revised to clarify 
that an order is required for a stay of the mandate and to 
specify the standard for such stays. 

  
Before 1998, the Rule referred to a court’s ability to 

shorten or enlarge the time for the mandate’s issuance “by 
order.”  The phrase “by order” was deleted as part of the 
1998 restyling of the Rule.  Though the change appears to 
have been intended as merely stylistic, it has caused 
uncertainty concerning whether a court of appeals can stay 
its mandate through mere inaction or whether such a stay 
requires an order.  There are good reasons to require an 
affirmative act by the court.  Litigants—particularly those 
not well versed in appellate procedure—may overlook the 
need to check that the court of appeals has issued its 
mandate in due course after handing down a decision. And, 
in Bell v. Thompson, 545 U.S. 794, 804 (2005), the lack of 
notice of a stay was one of the factors that contributed to 
the Court’s holding that staying the mandate was an abuse 
of discretion.  Requiring stays of the mandate to be 
accomplished by court order will provide notice to litigants 
and can also facilitate review of the stay. 

 
Subdivision (d).  Three changes are made in 

subdivision (d). 
 
Subdivision (d)(1)—which formerly addressed stays 

of the mandate upon the timely filing of a motion to stay 
the mandate or a petition for panel or en banc rehearing— 
has been deleted and the rest of subdivision (d) has been 
renumbered accordingly.  In instances where such a 
petition or motion is timely filed, subdivision (b) sets the 
presumptive date for issuance of the mandate at 7 days after 
entry of an order denying the petition or motion.  Thus, it 
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seems redundant to state (as subdivision (d)(1) did) that 
timely filing of such a petition or motion stays the mandate 
until disposition of the petition or motion.  The deletion of 
subdivision (d)(1) is intended to streamline the Rule; no 
substantive change is intended. 

 
 Under the new subdivision (d)(2)(B)(i), if the court 
of appeals issues a stay of the mandate for a party to file a 
petition for certiorari, and a Justice of the Supreme Court 
subsequently extends the time for filing the petition, the 
stay automatically continues for the extended period. 

 
Subdivision (d)(4)—i.e., former subdivision (d)(2)(D) 

—is amended to specify that a mandate stayed pending a 
petition for certiorari must issue immediately once the court 
of appeals receives a copy of the Supreme Court’s order 
denying certiorari, unless the court of appeals finds that 
extraordinary circumstances justify a further stay.  Without 
deciding whether the prior version of Rule 41 provided 
authority for a further stay of the mandate after denial of 
certiorari, the Supreme Court ruled that any such authority 
could be exercised only in “extraordinary circumstances.”  
Ryan v. Schad, 133 S. Ct. 2548, 2551 (2013) (per curiam).  
The amendment to subdivision (d)(4) makes explicit that 
the court may stay the mandate after the denial of certiorari, 
and also makes explicit that such a stay is permissible only 
in extraordinary circumstances.  Such a stay cannot occur 
through mere inaction but rather requires an order. 
  
 The reference in prior subdivision (d)(2)(D) to the 
filing of a copy of the Supreme Court’s order is replaced by 
a reference to the court of appeals’ receipt of a copy of the 
Supreme Court’s order.  The filing of the copy and its 
receipt by the court of appeals amount to the same thing (cf. 
Rule 25(a)(2), setting a general rule that “filing is not 
timely unless the clerk receives the papers within the time 

Committee on Rules of Practice and Procedure | June 12–13, 2017 Supplement to Tab 2 - Page 21



fixed for filing”), but “upon receiving a copy” is more 
specific and, hence, clearer. 
 
 
 

Changes Made After Publication and Comment 
 

• In subdivision (b), the proposed additional sentence is 
deleted. The proposed sentence would have provided 
that a court may extend the time when the mandate 
must issue only in extraordinary circumstances. 

• A new clause is added to subdivision (d)(2) that extends 
a stay automatically if the time for filing a certiorari 
petition is extended. 

 
Summary of Public Comments 

 
Judge Jon O. Newman, U.S. Court of Appeals for the 
Second Circuit (AP-2016-0002-0006)—A court of appeals 
might wish to extend the mandate even if extraordinary 
circumstances do not exist.  For example, when a party has 
not filed a petition for panel rehearing or a petition for 
rehearing en banc, a court of appeals sometimes delays 
issuance of the mandate because one or more members of 
the court of appeals are considering whether to request a 
poll of active judges to consider a rehearing in banc or 
because the court has ordered a rehearing en banc on its 
own motion and is considering the disposition of such a 
rehearing.  Neither of these circumstances would qualify as 
“extraordinary circumstances.” 
 
Catherine O'Hagan Wolfe, United States Court of 
Appeals for the Second Circuit (AP-2016-0002-0006)—
All the active judges of the U.S. Court of Appeals for the 
Second Circuit and all the senior judges who have had the 
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opportunity to review Judge Newman’s comment endorse 
his call for reconsideration of Rule 41(b). 
 
Zachary Shemtob, New York City Bar Association (AP-
2016-0002-0006)—We agree with the comments submitted 
by Judge Newman and recommend that the Committee 
delete the proposed last sentence to Rule 41(b). 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The “extraordinary circumstances” 
standard for withholding issuance of a mandate is too 
restrictive and too strong in its wording to cover all the 
unanticipated circumstances that might arise, particularly in 
capital cases. 
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Rule 28.1.  Cross-Appeals 1 

* * * * * 2 

(f) Time to Serve and File a Brief.  Briefs must be 3 

served and filed as follows: 4 

(1) the appellant’s principal brief, within 40 days 5 

after the record is filed; 6 

(2) the appellee’s principal and response brief, 7 

within 30 days after the appellant’s principal 8 

brief is served; 9 

(3) the appellant’s response and reply brief, within 10 

30 days after the appellee’s principal and 11 

response brief is served; and 12 

(4) the appellee’s reply brief, within 1421 days after 13 

the appellant’s response and reply brief is served, 14 

but at least 7 days before argument unless the 15 

court, for good cause, allows a later filing.16 
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Committee Note 

 Subdivision (f)(4) is amended to extend the period 
for filing a reply brief from 14 days to 21 days. Before the 
elimination of the “three-day rule” in Rule 26(c), attorneys 
were accustomed to a period of 17 days within which to file 
a reply brief, and the committee concluded that shortening 
the period from 17 days to 14 days could adversely affect 
the preparation of useful reply briefs. Because time periods 
are best measured in increments of 7 days, the period is 
extended to 21 days. 

 
 

Changes Made After Publication and Comment 
 

 None. 
 

Summary of Public Comments 
 

• The Pennsylvania Bar Association (AP-2016-0002-
0012)—The amendments are reasonable in light of the 
December 1, 2016 amendment to Rule 26(c). 

 
• National Association of Criminal Defense Counsel 

(AP-2016-0002-0019)—The additional days for filing 
reply briefs will enhance the ability of practitioners to 
manage their workloads and improve the quality of 
reply briefing. 
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Rule 31. Serving and Filing Briefs 1 

(a) Time to Serve and File a Brief. 2 

(1) The appellant must serve and file a brief within 3 

40 days after the record is filed. The appellee 4 

must serve and file a brief within 30 days after 5 

the appellant’s brief is served. The appellant may 6 

serve and file a reply brief within 1421 days after 7 

service of the appellee’s brief but a reply brief 8 

must be filed at least 7 days before argument, 9 

unless the court, for good cause, allows a later 10 

filing. 11 

* * * * *12 

Committee Note 

 Subdivision (a)(1) is revised to extend the period for 
filing a reply brief from 14 days to 21 days.  Before the 
elimination of the “three-day rule” in Rule 26(c), attorneys 
were accustomed to a period of 17 days within which to file 
a reply brief, and the committee concluded that shortening 
the period from 17 days to 14 days could adversely affect 
the preparation of useful reply briefs.  Because time periods 
are best measured in increments of 7 days, the period is 
extended to 21 days. 
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________________________________________________ 
 

Changes Made After Publication and Comment 
 
 None. 
 

Summary of Public Comments 
 

• The Pennsylvania Bar Association (AP-2016-0002-
0012)—The amendments are reasonable in light of the 
December 1, 2016 amendment to Rule 26(c). 

 
• National Association of Criminal Defense Counsel 

(AP-2016-0002-0019)—The additional days for filing 
reply briefs will enhance the ability of practitioners to 
manage their workloads and improve the quality of 
reply briefing. 
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Proposed change to Criminal Rule 49 Committee Note, p. 
676 Agenda Book 

 

replaced in new subsection (b)(1) by language drawn from 
Civil Rule 5(d)(1).  That provision used to state “Any paper 
. . . that is required to be served—together with a certificate 
of service—must be filed within a reasonable time after 
service.” A contemporaneous amendment to Civil 
Rule 5(d)(1) has subdivided this provision into two parts, 
one of which addresses the Certificate of Service.  
Although the Criminal Rules version is not subdivided in 
the same way, it parallels the Civil Rules provision from 
which it was drawn. Because “within” might be read as 
barring filing before the paper is served, “no later than” is 
substituted to ensure that it is proper to file a paper before it 
is served. 

The second sentence of subsection (b)(1), which states 
that no certificate of service is required when service is 
made using the court’s electronic filing system, mirrors the 
contemporaneous amendment to Civil Rule 5.  When 
service is not made by filing with the court’s electronic-
filing system, a certificate of service must be filed. 

Rule 49(b)(2).  New subsection (b)(2) lists the three 
ways papers can be filed.  (A) provides for electronic filing 
using the court’s electronic-filing system and includes a 
provision, drawn from the Civil Rule, stating that the user 
name and password of an attorney of record serves as the 
attorney’s a filing made through a person’s electronic-filing 
account, together with the person’s name on a signature 
block, serves as the person’s signature.  The last sentence 
of subsection (b)(2)(A) contains the language of former 
Rule 49(d), providing that e-filed papers are “written or in 
writing,” deleting the words “in compliance with a local 
rule” as no longer necessary. 

Subsection (b)(2)(B) carries over from the Civil Rule 
two nonelectronic methods of filing a paper: delivery to the 
court clerk and delivery to a judge who agrees to accept it 
for filing.  
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TO: Hon. David G. Campbell, Chair

Committee on Rules of Practice and Procedure

FROM: Hon. Michael A. Chagares, Chair

Advisory Committee on Appellate Rules

RE: Report of the Advisory Committee on Appellate Rules

DATE: May 22, 2017

______________________________________________________________________________

I. Introduction

The Advisory Committee on the Appellate Rules met on May 2, 2017, in Washington, D.C. 

At this meeting, the Advisory Committee considered six sets of proposed amendments that the

Standing Committee published for public comment in August 2016, decided to propose two new sets

of amendments for publication, and considered several additional items on its agenda.

Part II of this memorandum concerns the six sets of proposed amendments published for

public comment.  These proposed amendments would:

   (A) extend the time for filing reply briefs to 21 days under Appellate Rules 28.1 and 31;

   (B) delete a question in Appellate Form 4 that asks a movant seeking to proceed in forma

pauperis to provide the last four digits of his or her social security number;
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   (C) conform Appellate Rules 8(a) & (b), 11(g), and 39(e) to the proposed revision of Civil

Rule 62(b) by altering clauses that use the term “supersedeas bond”;

   (D) allow a court to prohibit or strike the filing of an amicus brief based on party consent under

Appellate Rule 29(a) when filing the brief might cause a judge’s disqualification;

   (E) revise Appellate Rule 25 to address electronic filing, signatures, service, and proof of service

in a manner conforming to the proposed revision of Civil Rule 5; and

   (F) address stays of the mandate under Appellate Rule 41.

As described below, in light of public comments, the Advisory Committee recommends no changes

to the first two of these published proposals and recommends minor revisions of the other proposals.

Part III of this memorandum concerns the two new proposed sets of amendments that the

Advisory Committee recommends publishing for public comment.  These new amendments would:

   (A) change the terms “mail” and “mailing” to “send” and “sending” in Appellate Rules 3(d) and

13(c); and

   (B) require additional disclosures to aid judges in deciding whether to recuse themselves under

Appellate Rule 26.1.

Part IV of this memorandum presents information about other matters the Advisory

Committee is considering.  The attached table of agenda items and draft minutes of the April meeting

provide additional details of the Advisory Committee’s activities.  The Advisory Committee will

hold its next meeting in October or November 2017.

II. Action Items: Amendments Previously Published for Public Comment

In August 2016, the Standing Committee published six sets of proposed amendments for

public comment.  Based on the comments received, the Advisory Committee now makes the

following recommendations for amendments to the Appellate Rules.
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A.  Rules 31(a)(1) & 28.1(f)(4)—Extension of time to file reply briefs

In August 2016, the Standing Committee published proposed amendments to Appellate

Rules 31(a)(1) and 28.1(f)(4).  These rules currently provide only 14 days after service of the

response to file a reply brief in appeals and cross-appeals.  Previously, parties effectively had 17 days

because Rule 26(c) formerly gave them three additional days in addition to the 14 days in

Rules 31(a)(1) and 28.1(f)(4).  The Advisory Committee concluded that effectively shortening the

period for filing from 17 days to 14 days could adversely affect the preparation of useful reply briefs. 

Because time periods are best measured in increments of 7 days, the Committee concluded the period

should be extended to 21 days.

The Advisory Committee received comments on the published proposal from the

Pennsylvania Bar Association and the National Association of Criminal Defense Lawyers.  These

comments both supported the proposal.  The Advisory Committee therefore recommends no changes

to the proposed amendments.  The proposed amendments (with changes shown in lines 9 and 25)

are as follows:

1 Rule 28.1. Cross-Appeals

2 * * * * *

3 (f) Time to Serve and File a Brief. Briefs must be served and filed as follows:

4 (1) the appellant’s principal brief, within 40 days after the record is filed;

5 (2) the appellee’s principal and response brief, within 30 days after the

6 appellant’s principal brief is served;

7 (3) the appellant’s response and reply brief, within 30 days after the appellee’s

8 principal and response brief is served; and

(4) the appellee’s reply brief, within 14219  days after the appellant’s response

10 and reply brief is served, but at least 7 days before argument unless the court, for

11 good cause, allows a later filing.

12 Committee Note

13 Subdivision (f)(4) is amended to extend the period for filing a reply brief from 14

14 days to 21 days. Before the elimination of the “three-day rule” in Rule 26(c),

15 attorneys were accustomed to a period of 17 days within which to file a reply brief,
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16 and the committee concluded that shortening the period from 17 days to 14 days

17 could adversely affect the preparation of useful reply briefs. Because time periods are

18 best measured in increments of 7 days, the period is extended to 21 days.

19 ————————

20 Rule 31. Serving and Filing Briefs

21 (a) Time to Serve and File a Brief.

22 (1) The appellant must serve and file a brief within 40 days after the record is

23 filed. The appellee must serve and file a brief within 30 days after the appellant’s

brief is served. The appellant may serve and file a reply brief within 142124  days

25 after service of the appellee’s brief but a reply brief must be filed at least 7 days

26 before argument, unless the court, for good cause, allows a later filing.

27 * * * * *

28 Committee Note

29 Subdivision (a)(1) is revised to extend the period for filing a reply brief from 14

30 days to 21 days. Before the elimination of the “three-day rule” in Rule 26(c),

31 attorneys were accustomed to a period of 17 days within which to file a reply brief,

32 and the committee concluded that shortening the period from 17 days to 14 days

33 could adversely affect the preparation of useful reply briefs. Because time periods are

34 best measured in increments of 7 days, the period is extended to 21 days.

B.  Form 4—Removal of request for Social Security number digits

In August 2016, the Standing Committee published for public comment a proposed
amendment to Appellate Form 4.  Litigants seeking permission to proceed in forma pauperis must
complete this Form.  Question 12 of the Form currently asks litigants to provide the last four digits
of their social security numbers.  The clerk representative to the Advisory Committee investigated
the matter and reported that the general consensus of the clerks of court is that the last four digits of
a social security number are not needed for any purpose and that the question can be eliminated. 
Given the potential security and privacy concerns associated with social security numbers, and the
lack of need for obtaining the last four digits of social security numbers, the Advisory Committee
recommended deleting this question.
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Following publication of the proposal, the Advisory Committee received comments on the
proposal from The World Privacy Forum and the National Association of Criminal Defense Lawyers. 
Both comments supported the proposal.  The Advisory Committee therefore recommends no changes
to the proposed amendment.  The proposed amendment is as follows:

1 Form 4. Affidavit Accompanying Motion for Permission to Appeal In Forma

2 Pauperis

3 * * * * *

4 12.  State the city and state of your legal residence.

5 Your daytime phone number: (___) ____________

6 Your age: _______ Your years of schooling: ______

7 Last four digits of your social-security number: _____

C.  Rules 8(a) & (b), 11(g), & 39(e)—References to Supersedeas Bonds
 

In August 2016, the Standing Committee published for public comment proposed
amendments to Rules 8(a) & (b), 11(g), and 39(e).  These amendments conform the Appellate Rules
to a proposed change to Civil Rule 62(b).  Civil Rule 62(b) currently provides: “If an appeal is taken,
the appellant may obtain a stay by supersedeas bond . . . .”  The proposed amendments will eliminate
the antiquated term “supersedeas” and allow an appellant to provide “a bond or other security.”

The Pennsylvania Bar Association submitted the only public comment on the proposal.  It
supported the proposed amendments without change “because they bring the [Appellate] rules into
conformity with current practice.”

The Advisory Committee recommends no changes to the proposals to amend Rules 8(a),
11(g), and 39(e), but recommends revising the proposed amendments to Rule 8(b) in two ways. 
First, to make Rule 8(b) conform to proposed amendments with Civil Rule 65.1, the Advisory
Committee recommends rephrasing the heading and the first sentence to refer only to “security” and
“security provider” (and not mention specific types of security, such as a bond, stipulation, or other
undertaking).  The Advisory Committee agrees with the Civil Rules Advisory Committee that this
phrasing is simpler and less limiting.  Second, the Advisory Committee recommends revising the
third sentence of Rule 8(b) by changing the word “mail” to “send.”  This change will conform
Rule 8(b) to the proposed amendments to Rule 25 that permit electronic filing and service.  In
addition, the Advisory Committee recommends modifying the Committee Note to explain these two
revisions. 
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The proposed amendments (with revisions indicated by footnotes) are as follows:

1 Rule 8. Stay or Injunction Pending Appeal

2 (a) Motion for Stay.

3 (1) Initial Motion in the District Court. A party must ordinarily move first

4 in the district court for the following relief:

5 * * * * *

(B) approval of a supersedeas bond or other security provided to obtain a6

stay of judgment7 ; or

8 * * * * *

9 (2) Motion in the Court of Appeals; Conditions on Relief. A motion for the

10 relief mentioned in Rule 8(a)(1) may be made to the court of appeals or to one of

11 its judges.

12 * * * * *

13 (E) The court may condition relief on a party’s filing a bond or other

14 appropriate security in the district court.

(b) Proceeding Against a Surety Security Provider15 . If a party gives security in

16 the form of a bond, a stipulation, or other undertaking with one or more sureties

security providers, each surety provider17  submits to the jurisdiction of the district

court and irrevocably appoints the district clerk as the surety’s its18  agent on whom any

papers affecting the surety’s its liability on the security19  bond or undertaking may be

served.  On motion, a surety’s 1 security provider’s20  liability may be enforced in the

 In the proposed amendments published for public comment, the first sentence of Rule 8(b)1

said: “If a party gives security in the form of a bond, a stipulation, an undertaking, or other security,
a stipulation, or other undertaking with one or more sureties or other security providers, each surety
provider submits to the jurisdiction of the district court and irrevocably appoints the district clerk
as the surety’s its agent on whom any papers affecting the surety’s its liability on the security bond
or undertaking may be served.”
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21 district court without the necessity of an independent action. The motion and any

22 notice that the district court prescribes may be served on the district clerk, who must

promptly mail send  a copy to each surety 2 security provider23  whose address is known.

24 Committee Note3

25 The amendments to subdivisions (a)(1)(B) and (b) conform this rule with the

26 amendment of Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party

27 to provide a “supersedeas bond” to obtain a stay of the judgment and proceedings to

28 enforce the judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by

29 providing a “bond or other security.”  The term “security” in the amended

30 subdivision (b) includes but is not limited to the examples of security (i.e., “a bond,

31 a stipulation, or other undertaking”) formerly listed in subdivision (b).  The word

32 “mail” is changed to “send” to avoid restricting the method of serving security

33 providers. Other Rules specify the permissible manners of service.

34 ————————

35 Rule 11. Forwarding the Record

36 * * * * *

37 (g) Record for a Preliminary Motion in the Court of Appeals. If, before the

38 record is forwarded, a party makes any of the following motions in the court of

39 appeals:

40 • for dismissal;

41 • for release;

42 • for a stay pending appeal;

• for additional security on the bond on appeal or on a supersedeas bond or43

other security provided to obtain a stay of judgment44 ; or

 The proposed amendment published for public comment did not change the word “mail.” 2

 The Committee Note published for public comment included only the first two sentences. 3

The last two sentences are new.
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45 • for any other intermediate order—

46 the district clerk must send the court of appeals any parts of the record designated by

47 any party.

48 Committee Note

49 The amendment of subdivision (g) conforms this rule with the amendment of

50 Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party to provide a

51 “supersedeas bond” to obtain a stay of the judgment and proceedings to enforce the

52 judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by providing

a “bond or other security.”53

54 ————————

55 Rule 39. Costs

56 * * * * *

57 (e) Costs on Appeal Taxable in the District Court. The following costs on

58 appeal are taxable in the district court for the benefit of the party entitled to costs

59 under this rule:

60 (1) the preparation and transmission of the record;

61 (2) the reporter’s transcript, if needed to determine the appeal;

(3) premiums paid for a supersedeas bond or other bond security62  to preserve

63 rights pending appeal; and

64 (4) the fee for filing the notice of appeal.

65 Committee Note

66 The amendment of subdivisions (e)(3) conforms this rule with the amendment of

67 Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party to provide a

68 “supersedeas bond” to obtain a stay of the judgment and proceedings to enforce the

69 judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by providing

70 a “bond or other security.”
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D.  Rule 29(a)—Limitations on Amicus Briefs filed by Party Consent

In August 2016, the Standing Committee published for public comment proposed
amendments to Appellate Rule 29(a).  Rule 29(a) specifies that an amicus curiae may file a brief with
leave of the court or without leave of the court “if the brief states that all parties have consented to
its filing.”  Several courts of appeals, however, have adopted local rules that forbid the filing of a
brief by an amicus curiae when the filing could cause the recusal of one or more judges.  These local
rules conflict with Rule 29(a) because Rule 29(a) imposes no limit on the filing of a brief with party
consent.  The Advisory Committee decided that Rule 29(a) should be amended to allow courts to
prohibit or strike the filing of an amicus brief.  The proposed amendment accomplishes this result
by adding an exception providing “that a court of appeals may strike or prohibit the filing of an
amicus brief that would result in a judge’s disqualification.”

At its May 2017 meeting, the Advisory Committee decided to revise its proposed amendment
to Rule 29 for two reasons.  First, other amendments to Rule 29 took effect in December 2016. 
These other amendments renumbered Rule 29’s subdivisions and provided new rules for amicus
briefs during consideration of whether to grant rehearing.  As a result, the Advisory Committee now
recommends moving the exception from the former subdivision (a) to the new subdivision (a)(2) and
copying this exception into the new subdivision (b)(2).  These changes do not alter the meaning or
function of the exception.  Second, the Advisory Committee recommends rephrasing the exception
to improve its clarity.  As revised, the exception would authorize a court of appeals to “prohibit the
filing of or strike” an amicus brief (rather than “strike or prohibit the filing of” the brief).  The new
word order makes the exception more chronological without changing the meaning or function of
the proposed amendment.  The revised proposal is as follows:

1 Rule 29. Brief of an Amicus Curiae

2 (a) During Initial Consideration of a Case on the Merits.

3 (1) Applicability. This Rule 29(a) governs amicus filings during a court’s

4 initial consideration of a case on the merits.

5 (2) When Permitted. The United States or its officer or agency or a state may

6 file an amicus-curiae brief without the consent of the parties or leave of court. Any

7 other amicus curiae may file a brief only by leave of court or if the brief states that

all parties have consented to its filing, except that a court of appeals may prohibit8
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the filing of or strike an amicus brief that would result in a judge’s9

disqualification10 .4

11 * * * * *

12 (b) During Consideration of Whether to Grant Rehearing.

13 (1) Applicability. This Rule 29(b) governs amicus filings during a court’s

14 consideration of whether to grant panel rehearing or rehearing en banc, unless a

15 local rule or order in a case provides otherwise.

16 (2) When Permitted. The United States or its officer or agency or a state may

17 file an amicus-curiae brief without the consent of the parties or leave of court. Any

other amicus curiae may file a brief only by leave of court, except that a court of18

appeals may prohibit the filing of or strike an amicus brief that would result in a19

judge’s disqualification20 .5

21 * * * * *

22 Committee Note

23 The amendment authorizes orders or local rules, such as those previously adopted

24 in some circuits, that prohibit the filing of an amicus brief if the brief would result

25 in a judge’s disqualification. The amendment does not alter or address the standards

26 for when an amicus brief requires a judge’s disqualification.

 The Advisory Committee received six comments on the proposed amendment.  Five of these
comments oppose creating an exception that would allow a court of appeals to prohibit the filing of
or strike an amicus brief filed by party consent.  Associate Dean Alan B. Morrison of the George
Washington University Law School, the Pennsylvania Bar Association, the Federal Bar Council, and
Heather Dixon, Esq., assert in their comments that the proposed amendment is unnecessary because
amicus briefs that require the recusal of a judge are rare. They further assert that the exception could

 The proposed amendment published for public comment said “strike or prohibit the filing4

of” instead of “prohibit the filing of or strike.”

 The proposal published for public comment did not include the amendments to this5

subdivision because the subdivision did not go into effect until December 2016.
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be wasteful.  An amicus curiae may pay an attorney to write a brief and a court then might strike the
brief.  The amicus curiae likely would not know the identity of the judges on the appellate panel
when filing the brief and would have no options once the court strikes the brief.  The Advisory
Committee understands these considerations but has concluded that the exception is necessary given
the existence of local rules that currently contradict Rule 29.  The Committee has no information
suggesting the local rules actually have caused any problems.  

Second, Judge Jon O. Newman of the U.S. Court of Appeals for the Second Circuit
comments that the proposed amendment should not change “amicus-curiae brief” to “amicus brief.” 
He explains: “It’s a ‘friend of the court brief,’ not a ‘friend brief.’”  The Committee understands the
criticism but recommends the change for consistency.  Rule 29, as revised in December 2016, now
uses the term “amicus-curiae brief” in two instances and the term “amicus brief” in six instances. 
The Committee believes that changing the two instances of “amicus-curiae brief” to “amicus brief”
is the most straightforward solution to this problem.

E. Rule 25—Electronic Filing, Signatures, Service, and Proof of Service

In August 2016, the Standing Committee published proposed amendments to Appellate
Rule 25.  The proposed amendment to subdivision (a)(2)(B)(i) addresses electronic filing by
generally requiring a person represented by counsel to file papers electronically.  This provision,
however, allows everyone else to file papers non-electronically and also provides for exceptions for
good cause and by local rule.  The proposed amendment to subdivision (a)(2)(B)(iii) addresses
electronic signatures.  The proposed amendment to subdivision (c)(2) addresses electronic service
through the court’s electronic-filing system or by using other electronic means that the person to be
served consented to in writing.  The proposed amendment to subdivision (d)(1) requires proof of
service of process only for papers that are not served electronically.

After receiving public comments and conferring with the other Advisory Committees, the
Appellate Rules Advisory Committee recommends minor revisions of the proposed amendments for
three reasons.  First, amendments that became effective in December 2016 altered the text of
subdivision (a)(2)(C), which addresses inmate filings.  This change requires a slight relocation of
the proposed amendment as shown below.

Second, public comments criticized the signature provision in the proposed new subdivision
(a)(2)(B)(iii).  Reporter Ed Cooper of the Civil Rules Advisory Committee has summarized the three
primary concerns as follows:

First, [the provision] might be misread to require that the user name and password
appear on the signature block. . . . Second, the ever-changing world of security for
electronic communications may mean that courts will move toward means of
authentication more advanced than user names and logins. . . . Third, concerns were
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expressed about the means of becoming an attorney of record before, or with, filing
the initial complaint.

The Advisory Committee recommends replacing the language published for public comment with
a new provision drafted jointly with the other Advisory Committees.  This new provision would
provide: “An authorized filing made through a person’s electronic-filing account, together with the
person’s name on a signature block, constitutes the person’s signature.”

Third, a comment regarding punctuation revealed an ambiguity in the clause-structure of the
proposed Appellate Rule 25(c)(2).  The intent was to indicate two methods of serving a paper, not
three or four.  But the language is ambiguous because the proposals use the word “by” four times. 
The Advisory Committee recommends addressing this ambiguity by separating the two methods of
service using  “(A)” and “(B).”  The revised provision would provide: “Electronic service of a paper
may be made (A) by sending it to a registered user by filing it with the court’s electronic-filing
system or (B) by sending it by other electronic means that the person to be served consented to in
writing.

As revised in these three ways, the proposal to amend Rule 25 is now as follows:

1 Appellate Rule 25. Filing and Service

2 (a) Filing.

3 (1) Filing with the Clerk. A paper required or permitted to be filed in a

4 court of appeals must be filed with the clerk.

5 (2) Filing: Method and Timeliness.

(A) Nonelectronic Filing.6

(A)(i) In general. FilingFor a paper not filed electronically, filing7

8 may be accomplished by mail addressed to the clerk, but such filing is not

9 timely unless the clerk receives the papers within the time fixed for filing.

(B)(ii) A brief or appendix. A brief or appendix not filed10

electronically11  is timely filed, however, if on or before the last day for filing,

12 it is:

(i)• mailed to the clerk by First-Class Mailfirst-class mail13 , or other

14 class of mail that is at least as expeditious, postage prepaid; or
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(ii)•15  dispatched to a third-party commercial carrier for delivery to

16 the clerk within 3 days.

(C)(iii)17  Inmate Filing.  If an institution has a system designed for legal6

18 mail, an inmate confined there must use that system to receive the benefit

of this Rule 25(a)(2)(C)(A)(iii). A paper filednot filed electronically19  by an

20 inmate is timely if it is deposited in the institution’s internal mail system on

21 or before the last day for filing and:

(i)•22  it is accompanied by: • a declaration in compliance with 28

23 U.S.C. § 1746—or a notarized statement—setting out the date of

24 deposit and stating that first-class postage is being prepaid; or •

25 evidence (such as a postmark or date stamp) showing that the

26 paper was so deposited and that postage was prepaid; or

(ii)•27  the court of appeals exercises its discretion to permit the later

28 filing of a declaration or notarized statement that satisfies Rule

25(a)(2)(C)(i)(A)(iii)29 .

30 (D) Electronic filing. A court of appeals may by local rule permit or

31 require papers to be filed, signed, or verified by electronic means that are

32 consistent with technical standards, if any, that the Judicial Conference of

33 the United States establishes. A local rule may require filing by electronic

34 means only if reasonable exceptions are allowed. A paper filed by electronic

 The amendment to subdivision (a)(2)(C) as proposed for public comment said: “A paper6

filed not filed electronically by an inmate confined in an institution is timely if deposited in the
institution’s internal mailing system on or before the last day for filing. If an institution has a system
designed for legal mail, the inmate must use that system to receive the benefit of this rule. Timely
filing may be shown by a declaration in compliance with 28 U.S.C. § 1746 or by a notarized
statement, either of which must set forth the date of deposit and state that first-class postage has been
prepaid.”  The revision reflects the amendment to subdivision (a)(2)(C) that became effective in
December 2016.
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35 means in compliance with a local rule constitutes a written paper for the

36 purpose of applying these rules.

(B) Electronic Filing and Signing.37

(i) By a Represented Person—Required; Exceptions.  A person38

represented by an attorney must file electronically, unless nonelectronic39

filing is allowed by the court for good cause or is allowed or required by40

local rule.41

(ii) Unrepresented Person—When Allowed or Required. A person42

not represented by an attorney:43

• may file electronically only if allowed by court order or by local44

rule; and45

• may be required to file electronically only by court order, or by46

a local rule that includes reasonable exceptions.47

(iii) Signing. An authorized filing made through a person’s48

electronic-filing account, together with the person’s name on a signature49

block, constitutes the person’s signature.50 7

(iv) Same as Written Paper. A paper filed electronically is a written51

paper for purposes of these rules.52

53 (3) Filing a Motion with a Judge. If a motion requests relief that may be

54 granted by a single judge, the judge may permit the motion to be filed with the

55 judge; the judge must note the filing date on the motion and give it to the clerk.

56 (4) Clerk’s Refusal of Documents. The clerk must not refuse to accept for

57 filing any paper presented for that purpose solely because it is not presented in

58 proper form as required by these rules or by any local rule or practice.

 The proposed amendment published for public comment said: “7 The user name and
password of an attorney of record, together with the attorney’s name on a signature block, serves as
the attorney’s signature.”
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59 (5) Privacy Protection. An appeal in a case whose privacy protection was

60 governed by Federal Rule of Bankruptcy Procedure 9037, Federal Rule of Civil

61 Procedure 5.2, or Federal Rule of Criminal Procedure 49.1 is governed by the

62 same rule on appeal. In all other proceedings, privacy protection is governed

63 by Federal Rule of Civil Procedure 5.2, except that Federal Rule of Criminal

64 Procedure 49.1 governs when an extraordinary writ is sought in a criminal

65 case.

66 (b) Service of All Papers Required. Unless a rule requires service by the

67 clerk, a party must, at or before the time of filing a paper, serve a copy on the

68 other parties to the appeal or review. Service on a party represented by counsel

69 must be made on the party’s counsel.

70 (c) Manner of Service.

(1) Service Nonelectronic service71  may be any of the following:

72 (A) personal, including delivery to a responsible person at the office of

73 counsel;

(B) by mail; or74

(C) by third-party commercial carrier for delivery within 3 days; or.75

76 (D) by electronic means, if the party being served consents in writing.

77 (2) If authorized by local rule, a party may use the court’s transmission

equipment to make electronic service under Rule 25(c)(1)(D) Electronic78

service of a paper may be made (A) by sending it to a registered user by filing79

it with the court’s electronic-filing system or (B) by sending it by other80

electronic means that the person to be served consented to in writing.81 8

 The proposed amendment published for public comment said: “8 Electronic service may be
made by sending a paper to a registered user by filing it with the court’s electronic-filing system or
by using other electronic means that the person consented to in writing.”
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82 (3) When reasonable considering such factors as the immediacy of the relief

sought, distance, and cost, service on a partyperson83  must be by a manner at

84 least as expeditious as the manner used to file the paper with the court.

85 (4) Service by mail or by commercial carrier is complete on mailing or

86 delivery to the carrier. Service by electronic means is complete on transmission

filing or sending, unless the partyperson87  making service is notified that the

paper was not received by the partyperson88  served.

89 (d) Proof of Service.

(1) A paper presented for filing must contain either of the following if it was90

served other than through the court’s electronic-filing system91 :

92 (A) an acknowledgment of service by the person served; or

93 (B) proof of service consisting of a statement by the person who made

94 service certifying:

95 (i) the date and manner of service;

96 (ii) the names of the persons served; and

97 (iii) their mail or electronic addresses, facsimile numbers, or the

98 addresses of the places of delivery, as appropriate for the manner of

99 service.

100 (2) When a brief or appendix is filed by mailing or dispatch in accordance

with Rule 25(a)(2)(B)(2)(A)(ii)101 , the proof of service must also state the date

102 and manner by which the document was mailed or dispatched to the clerk.

103 (3) Proof of service may appear on or be affixed to the papers filed.

104 (e) Number of Copies. When these rules require the filing or furnishing of a

105 number of copies, a court may require a different number by local rule or by order

106 in a particular case.
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107 Committee Note

108 The amendments conform Rule 25 to the amendments to Federal Rule of Civil

109 Procedure 5 on electronic filing, signature, service, and proof of service.  They

110 establish, in Rule 25(a)(2)(B), a new national rule that generally makes electronic

111 filing mandatory.  The rule recognizes exceptions for persons proceeding without an

112 attorney, exceptions for good cause, and variations established by local rule.  The

113 amendments establish national rules regarding the methods of signing and serving

114 electronic documents in Rule 25(a)(2)(B)(iii) and 25(c)(2).  The amendments

115 dispense with the requirement of proof of service for electronic filings in

116 Rule 25(d)(1).

The Advisory Committee received public comments that criticized the published
version of Rule 25(a)(2)(B)(ii), which concerns filing by unrepresented parties.  These
comments argued that unrepresented parties generally should have the right to file
electronically, which is much less expensive than filing non-electronically.  The Advisory
Committee considered these arguments at its October 2016 and Spring 2017 meetings but
decided not to change the proposed amendment.  The Advisory Committee remains
concerned about possible difficulties that unrepresented parties might have in using
electronic filing and about the difficulty of holding them accountable for abusing the filing
system.

One public comment recommended adding a provision to Rule 25 that is similar to
Criminal Rule 49(d), which addresses filings by non-parties.  The Advisory Committee
decided that this proposal went beyond the scope of the amendments to Rule 25 published
for public comment.  The Committee will study the proposal as a new matter.

F. Rule 41—Stays of the mandate

In August 2016, the Standing Committee published proposed amendments to
Appellate Rule 41, which concerns the content, issuance, effective date, and stays of the
mandate.  The Standing Committee received five public comments about the proposed
amendments to Rule 41.  In light of these comments, the Advisory Committee recommends
two revisions.

First, the Advisory Committee recommends revising subdivision (b) by deleting the
previously proposed sentence: “The court may extend the time only in extraordinary
circumstances or under Rule 41(d).”  Comments submitted by Judge Jon O. Newman and
Chief Judge Robert A. Katzmann of the U.S. Court of Appeals for the Second Circuit argue
that the sentence is problematic because courts might wish to extend the time for good cause
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even if exceptional circumstances do not exist.  For example, a court might wish to poll
members about rehearing a case en banc.  The Advisory Committee agrees with these
comments.  The Advisory Committee believes that the new requirement that a court can
extend a stay only “by order” provides sufficient protection against improper extensions.

Second, the Advisory Committee recommends revising subdivision (d)(2)(B), which
will become subdivision (d)(2) under the proposed amendment.  The National Association
of Criminal Defense Lawyers (NACDL) has argued that the proposed amendments do not
address a gap in the current rules.  The comment explains: “Where a Justice [of the Supreme
Court] has deemed an extension of the certiorari period to be appropriate, it should not be
necessary also to move the Court of Appeals for an extension of the stay of mandate.  Rather,
the stay should automatically continue for the same period for which the time to file a timely
cert. petition has been extended.”  The Advisory Committee agrees with this suggestion and
has added new clause in subdivision (d)(2) that will extend a stay automatically if a Justice
of the Supreme Court extends the time for filing a petition for certiorari.

As revised in these two ways, the proposal to amend Rule 41 is now as follows: 

1 Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

2 (a) Contents. Unless the court directs that a formal mandate issue, the mandate

3 consists of a certified copy of the judgment, a copy of the court’s opinion, if any, and

4 any direction about costs.

5 (b) When Issued. The court’s mandate must issue 7 days after the time to file a

6 petition for rehearing expires, or 7 days after entry of an order denying a timely

7 petition for panel rehearing, petition for rehearing en banc, or motion for stay of

mandate, whichever is later. The court may shorten or extend the time by order8 .9

9 (c) Effective Date. The mandate is effective when issued.

(d) Staying the Mandate Pending a Petition for Certiorari10 .

11 (1) On Petition for Rehearing or Motion. The timely filing of a petition

12 for panel rehearing, petition for rehearing en banc, or motion for stay of

 The amendment published for public comment contained this additional sentence: “9 The
court may extend the time only in extraordinary circumstances or under Rule 41(d).”
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13 mandate, stays the mandate until disposition of the petition or motion, unless

14 the court orders otherwise.

15 (2) Pending Petition for Certiorari. 

(A) (1) 16 A party may move to stay the mandate pending the filing of a

17 petition for a writ of certiorari in the Supreme Court. The motion must be

18 served on all parties and must show that the certiorari petition would present

19 a substantial question and that there is good cause for a stay.

(B) (2)20  The stay must not exceed 90 days, unless 

(i)21  the period is extended for good cause;

(ii) the period for filing a timely petition is extended, in which case the22

stay will continue for the extended period;23  or10

(iii)24  unless the party who obtained the stay files a petition for the writ

25 and so notifies the circuit clerk in writing within the period of the stay. In

that case, in which case26  the stay continues until the Supreme Court’s final

27 disposition.

(C) (3) 28 The court may require a bond or other security as a condition to

29 granting or continuing a stay of the mandate.

(D) (4) The court of appeals must issue the mandate immediately on30

receiving31  when a copy of a Supreme Court order denying the petition for writ

of certiorari is filed, unless extraordinary circumstances exist32 .

 This clause is new.  It was not part of the proposed amendments published for public10

comment. 
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33 Committee Note

34 Subdivision (b).   Subdivision (b) is revised to clarify that an order is required11

35 for a stay of the mandate and to specify the standard for such stays.  

36 Before 1998, the Rule referred to a court’s ability to shorten or enlarge the time

37 for the mandate’s issuance “by order.”  The phrase “by order” was deleted as part of

38 the 1998 restyling of the Rule.  Though the change appears to have been intended as

39 merely stylistic, it has caused uncertainty concerning whether a court of appeals can

40 stay its mandate through mere inaction or whether such a stay requires an order. 

41 There are good reasons to require an affirmative act by the court.  Litigants—

42 particularly those not well versed in appellate procedure—may overlook the need to

43 check that the court of appeals has issued its mandate in due course after handing

44 down a decision. And, in Bell v. Thompson, 545 U.S. 794, 804 (2005), the lack of

45 notice of a stay was one of the factors that contributed to the Court’s holding that

46 staying the mandate was an abuse of discretion.  Requiring stays of the mandate to

47 be accomplished by court order will provide notice to litigants and can also facilitate

48 review of the stay.

49 Subdivision (d).  Two changes are made in subdivision (d).

50 Subdivision (d)(1)—which formerly addressed stays of the mandate upon the

51 timely filing of a motion to stay the mandate or a petition for panel or en banc

52 rehearing—has been deleted and the rest of subdivision (d) has been renumbered

53 accordingly.  In instances where such a petition or motion is timely filed, subdivision

54 (b) sets the presumptive date for issuance of the mandate at 7 days after entry of an

55 order denying the petition or motion.  Thus, it seems redundant to state (as

 This portion of the Committee Note has been revised to remove discussion of the formerly11

proposed sentence allowing a court to delay issuance of the mandate only in exceptional
circumstances.

20
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56 subdivision (d)(1) did) that timely filing of such a petition or motion stays the

57 mandate until disposition of the petition or motion.  The deletion of subdivision

58 (d)(1) is intended to streamline the Rule; no substantive change is intended.

59 Subdivision (d)(4)—i.e., former subdivision (d)(2)(D)—is amended to specify that

60 a mandate stayed pending a petition for certiorari must issue immediately once the

61 court of appeals receives a copy of the Supreme Court’s order denying certiorari,

62 unless the court of appeals finds that extraordinary circumstances justify a further

63 stay.  Without deciding whether the prior version of Rule 41 provided authority for

64 a further stay of the mandate after denial of certiorari, the Supreme Court ruled that

65 any such authority could be exercised only in “extraordinary circumstances.”  Ryan

66 v. Schad, 133 S. Ct. 2548, 2551 (2013) (per curiam).  The amendment to subdivision

67 (d)(4) makes explicit that the court may stay the mandate after the denial of certiorari,

68 and also makes explicit that such a stay is permissible only in extraordinary

69 circumstances.  Such a stay cannot occur through mere inaction but rather requires

70 an order.

71 The reference in prior subdivision (d)(2)(D) to the filing of a copy of the Supreme

72 Court’s order is replaced by a reference to the court of appeals’ receipt of a copy of

73 the Supreme Court’s order.  The filing of the copy and its receipt by the court of

74 appeals amount to the same thing (cf. Rule 25(a)(2), setting a general rule that “filing

75 is not timely unless the clerk receives the papers within the time fixed for filing”), but

76 “upon receiving a copy” is more specific and, hence, clearer.

77 Under subdivision (d)(2)(ii), if the court of appeals issues a stay of the mandate

78 for a party to file a petition for certiorari, and a Justice of the Supreme Court

79 subsequently extends the time for filing the petition, the stay automatically continues

80 for the extended period.12

 This sentence is new.  It was not included Committee Note published for public comments12

in August 2016.
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III.  Action Items: New Amendments Proposed for Publication 

The Advisory Committee recommends that the Standing Committee publish two new sets
of proposed amendments for public comment.  The amendments concern the use of the word “mail”
in Rules 3(d) and 13(c) and corporate disclosures under Rule 26.1.

A. Rules 3(d) & 13(c)—Changing “Mail” to “Send”

In August 2016, the Standing Committee published proposed changes to Appellate Rule 25
to address the electronic filing and service of documents.   In light of the proposed changes to13

Rule 25, the Advisory Committee subsequently considered whether other Rules that require parties
to “mail” documents also should be amended.  Following its study of all the rules that use the word
“mail,” the Advisory Committee recommends changes to Rules 3(d) and 13(c).

Rule 3(d) concerns the clerk’s service of the notice of appeal.  The Advisory Committee
concluded that subdivisions (d)(1) and (3) need two changes.  The proposed changes are shown
below.  First, in lines 5 and 18, the words “mailing” and “mails” should be replaced with “sending”
and “sends” to make electronic filing and service possible.  Second, as indicated in lines 8-9, the
portion of subdivision (d)(1) providing that the clerk must serve the defendant in a criminal case
“either by personal service or by mail addressed to the defendant” should be deleted.  These changes
will eliminate any requirement of mailing.  The clerk will determine whether to serve a notice of
appeal electronically or non-electronically based on the principles in revised Rule 25.

1 Rule 3. Appeal as of Right—How Taken

2 * * * * *

3 (d) Serving the Notice of Appeal.

4 (1) The district clerk must serve notice of the filing of a notice of appeal by

mailing sending5  a copy to each party’s counsel of record—excluding the

6 appellant’s—or, if a party is proceeding pro se, to the party’s last known address.

7 When a defendant in a criminal case appeals, the clerk must also serve a copy of the

8 notice of appeal on the defendant, either by personal service or by mail addressed to

 See Committee on Rules of Practice and Procedure of the Judicial Conference of the United13

States, Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate, Bankruptcy,
Civil, and Criminal Procedure 27 (August 2016) (proposed revision of Appellate Rule 25),
http://www.uscourts.gov/file/20163/download.
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9 the defendant. The clerk must promptly send a copy of the notice of appeal and of the

10 docket entries—and any later docket entries—to the clerk of the court of appeals

11 named in the notice. The district clerk must note, on each copy, the date when the

12 notice of appeal was filed.

13 (2) If an inmate confined in an institution files a notice of appeal in the manner

14 provided by Rule 4(c), the district clerk must also note the date when the clerk

15 docketed the notice.

16 (3) The district clerk’s failure to serve notice does not affect the validity of the

17 appeal. The clerk must note on the docket the names of the parties to whom the clerk

mails sends copies, with the date of mailing sending18 .  Service is sufficient despite the

19 death of a party or the party’s counsel.

20 Committee Note

21 Amendments to Subdivision (d) change the words “mailing” and “mails” to

22 “sending” and “sends” to make electronic service possible.  Other rules determine

23 when a party or the clerk may or must send a notice electronically or non-

24 electronically.

Rule 13 concerns appeals from the Tax Court.  This rule uses the word “mail” in both its first

and second sentences.  Changing the reference in the first sentence as shown in the discussion draft

below would allow an appellant to send a notice of appeal to the Tax Court clerk by means other

than mail.  The second sentence expresses a rule that applies when a notice is sent by mail, which

is still a possibility.  Accordingly, the Advisory Committee does not recommend a change to the

second sentence.

1 Rule 13. Appeals From the Tax Court

2 (a) Appeal as of Right.

3 * * * * *

4 (2) Notice of Appeal; How Filed. The notice of appeal may be filed either at

5 the Tax Court clerk’s office in the District of Columbia or by mail addressed
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sending it6  to the clerk. If sent by mail the notice is considered filed on the

7 postmark date, subject to § 7502 of the Internal Revenue Code, as amended, and

8 the applicable regulations.

9 * * * * *

10 ADVISORY COMMITTEE NOTE

11 The amendment to subdivison (a)(2) will allow an appellant to send a notice of

12 appeal to the Tax Court clerk by means other than mail. Other rules determine when

13 a party must send a notice electronically or non-electronically.

Four other Rules also use the term “mail.”  Rules 8 and 25 are addressed in Part II.C. and
II.D. of this memorandum above.  Rule 4(c) concerns appeals by inmates confined in an institution. 
As amended in December 2016, Rule 4(c) provides in part: “If an institution has a system designed
for legal mail, an inmate confined there must use that system to receive the benefit of this Rule
4(c)(1).”  Rule 4(c)(1) specifies the rules for when mail deposited by inmates is timely.  Rule 4(c)
does not appear to require any changes.  The Rule does not require filing by mail but instead
establishes principles that apply when inmates use an institution’s system for legal mail (which they
may continue to do notwithstanding the changes to Rule 25).  Rule 26, as amended in 2016, specifies
rules for computing and extending time.  Subdivision (a)(4)(C) defines the term “last day” as
follows: 

Unless a different time is set by a statute, local rule, or court order, the last day ends:
. . . (C) for filing under Rules 4(c)(1), 25(a)(2)(B), and 25(a)(2)(C)—and filing by
mail under Rule 13(a)(2)—at the latest time for the method chosen for delivery to the
post office, third-party commercial carrier, or prison mailing system . . . .

Although this provision uses the words “mail” and “mailing,” it does not require revision.  The Rule
specifies the method for calculating time when mail is used.  It does not specify when mail may or
may not be used.

B. Disclosure Requirements under Rule 26.1

Since 2008, the Advisory Committee has carried on its agenda a matter concerning disclosure
requirements under Appellate Rules 26.1 and 29(c).  These rules currently require corporate parties
and amici curiae to file corporate disclosure statements.  The purpose of these disclosure
requirements, as explained in a 1998 Advisory Committee note, is to assist judges in making a
determination of whether they have any interests in any of a party’s related corporate entities that
would disqualify them from hearing an appeal.
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In recent meetings, the Committee has considered whether to amend Rules 26.1 and 29(c)
to require additional disclosures.  The primary impetus for the discussion is a collection of local rules
that require litigants to make disclosures that go beyond what Appellate Rules 26.1 and 29(c)
require.

At its October 2016 meeting, the Advisory Committee tabled consideration of proposed
amendments to Rule 26.1(a) and 29(c), which would have required disclosures concerning publicly
held entities other than corporations and concerning judges and witnesses in prior proceedings.  The
Committee determined that the burdens imposed by those additional disclosure requirements
outweighed the benefits.

The Advisory Committee, however, proposes adding a new subdivision (b) requiring
disclosure of organizational victims in criminal cases.  This new subdivision (b) conforms Rule 26.1
to the amended version of Criminal Rule 12.4(a)(2) that was published for public comment in
August 2016.  The only differences are the introductory words “In a criminal case” and the reference
to “Rule 26.1(a)” instead of Criminal Rule 12.4(a)(1).

The Advisory Committee proposes adding a new subdivision (c) requiring disclosure of the
name of the debtor or debtors in bankruptcy cases when they are not included in the caption.  The
caption might not include the name of the debtor in appeals from adversary proceedings, such as a
dispute between two of the debtor’s creditors.  See, e.g., Meyers Law Grp., P.C. v. Diversified Realty
Servs., Inc., 647 F. App’x 736, 738 (9th Cir. 2016) (adversary proceeding in bankruptcy of Greg
James Ventures LLC).

The Advisory Committee considered requiring additional disclosures in bankruptcy cases,
including disclosure of (a) each committee of creditors, (b) the parties to any adversary proceeding,
and (c) any active participants in a contested matter.  But in consultation with representatives of the
Bankruptcy Rules Advisory Committee, the Advisory Committee decided not to require these
disclosures.  Requiring disclosure of each committee of creditors would be over-inclusive because
the members of a committee of creditors would not necessarily have any interest in a particular
appeal.  Disclosure of parties to any adversary proceeding and active participants in a contested
matter is unnecessary because appellate judges do not need the names of other adversaries and other
participants in contested matters if those matters are not before the court.

Current subdivision (b) addresses supplemental filings.  The Advisory Committee considered
amending this subdivision to make it conform to proposed amendments to Criminal Rule 12.4(b)
published for public comment in August 2016.  The Criminal Rules Advisory Committee, however,
has informed the Advisory Committee that it intends to scale back its proposed revision of Criminal
Rule 12.4(b) and recommends no changes to the Appellate Rules.
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The Advisory Committee recommends moving current subdivisions (b) and (c) to the end
of Rule 26.1 by designated them as subdivisions (e) and (f).  These provisions address supplemental
filings and the number of copies that must be filed.  Moving the subdivisions will make it clear that
they apply to all of the disclosure requirements.

The proposed amendments to Rule 26.1 are as follows:

1 Rule 26.1 Corporate Disclosure Statement

(a) Who Must FileNongovernmental Corporate Party2 . Any nongovernmental

3 corporate party to a proceeding in a court of appeals must file a statement that

4 identifies any parent corporation and any publicly held corporation that owns 10%

5 or more of its stock or states that there is no such corporation.

(b) Organizational Victim in a Criminal Case.  In a criminal case, unless the6

government shows good cause, it must file a statement identifying any organizational7

victim of the alleged criminal activity.  If the organizational victim is a corporation,8

the statement must also disclose the information required by Rule 26.1(a) to the9

extent it can be obtained through due diligence.10

(c) Bankruptcy Proceedings. In a bankruptcy proceeding, the debtor, the trustee,11

or, if neither is a party, the appellant must file a statement that identifies each debtor12

not named in the caption. If the debtor is a corporation, the statement must also13

identify any parent corporation and any publicly held corporation that holds 1014

percent or more of its stock, or must state that there is no such corporation.15

(d) Intervenors. A person who wants to intervene must file a statement that16

discloses the information required by Rule 26.1.17

(b)(e)18  Time for Filing; Supplemental Filing. A party must file the Rule 26.1(a)

19 statement with the principal brief or upon filing a motion, response, petition, or

20 answer in the court of appeals, whichever occurs first, unless a local rule requires

21 earlier filing. Even if the statement has already been filed, the party’s principal brief

22 must include the statement before the table of contents. A party must supplement its
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23 statement whenever the information that must be disclosed under Rule 26.1(a) changes.

(c)(f)24  Number of Copies. If the Rule 26.1(a) statement is filed before the

25 principal brief, or if a supplemental statement is filed, the party must file an original

26 and 3 copies unless the court requires a different number by local rule or by order in

27 a particular case.

28 COMMITTEE NOTE

29 The new subdivision (b) follows amendments to Criminal Rule 12.4(a)(2).  It

30 requires disclosure of organizational victims in criminal cases because a judge might

31 have an interest in one of the victims.  But the disclosure requirement is relaxed in

32 situations in which disclosure would be overly burdensome to the government.  For

33 example, thousands of corporations might be the victims of a criminal antitrust

34 violation, and the government may have great difficulty identifying all of them.  The

35 new subdivision (c) requires disclosure of the name of all of the debtors in

36 bankruptcy proceedings.  The names of the debtors are not always included in the

37 caption in appeals of adversary proceedings.  The new subdivision (d) requires

38 intervenors to make the same disclosures as parties.  Subdivisions (e) and (f) now

39 apply to all of the disclosure requirements.

Changing Rule 26.1’s heading from “Corporate Disclosure Statement” to “Disclosure
Statement” will require conforming amendments to Rules 28(a)(1) and 32(f).  References to
“corporate disclosure statement” must be changed to “disclosure statement.”  The following
proposed drafts show the required changes in lines 4 and 16. 

1 Rule 28. Briefs

2 (a) Appellant’s Brief. The appellant’s brief must contain, under appropriate

3 headings and in the order indicated:

4 (1) a corporate disclosure statement if required by Rule 26.1;

5 * * * * *
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6 Committee Note

7 The phrase “corporate disclosure statement” is changed to “disclosure statement”

8 to reflect the revision of the title of Rule 26.1.

9 —————————

10 Rule 32. Form of Briefs, Appendices, and Other Papers

11 * * * * *

12 (f) Items Excluded from Length. In computing any length limit, headings,

13 footnotes, and quotations count toward the limit but the following items do not:

14 • the cover page;

15 • a corporate disclosure statement;

16 • a table of contents;

17 • a table of citations;

18 • a statement regarding oral argument;

19 • an addendum containing statutes, rules, or regulations;

20 • certificates of counsel;

21 • the signature block;

22 • the proof of service; and

23 • any item specifically excluded by these rules or by local rule.

24 * * * * *

25 Committee Note

26 The phrase “corporate disclosure statement” is changed to “disclosure statement”

27 to reflect the revision of the title of Rule 26.1.

For the reasons explained above, the Advisory Committee recommends that
the Standing Committee publish for public comment the proposed amendments to
Rules 26.1 and the conforming changes to Rules 27, 28, and 32.
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IV. Information Items

At its May 2017 meeting, the Advisory Committee considered four additional items. Item
16-AP-C concerned a proposal to amend Rules 32.1 and 35 to require courts to designate orders
granting or denying rehearing as “published” decisions.  The Advisory Committee determined that
the proposed revisions were unnecessary because these orders are already available on Pacer and in
commercial databases.  Item 16-AP-D concerned a new proposal to amend the Civil Rules to include
a provision similar to Appellate Rule 28(j).  The Advisory Committee removed this item from its
agenda because the Civil Rules Advisory Committee had decided not to pursue the proposal.  Item
17-AP-A concerned a proposal to amend Rules 4 and 27 to address certain types of subpoenas.  The
Advisory Committee removed this item from its agenda because the proposed amendments appeared
to rest on a misunderstanding of the cited Rules.  Item 17-AP-B concerned a new proposal for
amending Rule 28 to specify the manner of stating the question presented in appellate briefs.  The
Advisory Committee discussed the matter at length but decided against pursuing it.  Members of the
Advisory Committee expressed concern about adding more technical rules that attorneys might have
difficulty following and about directing counsel on matters of advocacy.

The Advisory Committee continues to study possible ways to reduce the cost and increase
the speed of federal appellate litigation.  At the spring 2017 meeting, the Advisory Committee
discussed the collateral order doctrine, a list of suggestions submitted by the American Academy of
Appellate Lawyers (AAAL), and a proposal to provide properly formatted word-processing templates
of briefs and other documents.  Although the Advisory Committee did not develop any specific
proposals at the May 2017 meeting, the Advisory Committee’s work on the subject of increasing the
speed and efficiency of appellate litigation will continue.

Enclosures:

1. Draft Minutes from the May 2, 2017 Meeting of Appellate Rules Committee
2. Agenda Table for the Appellate Rules Committee
3. Revised Text of Proposed Amendments Published in August 2016
4. Text of New Items Proposed for Publication
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE1 

Rule 8.   Stay or Injunction Pending Appeal 1 

(a) Motion for Stay. 2 

(1) Initial Motion in the District Court.  A party 3 

must ordinarily move first in the district court for 4 

the following relief: 5 

* * * * * 6 

(B) approval of a supersedeasbond or other 7 

security provided to obtain a stay of 8 

judgment; or  9 

* * * * * 10 

(2) Motion in the Court of Appeals; Conditions 11 

on Relief.  A motion for the relief mentioned in 12 

Rule 8(a)(1) may be made to the court of appeals 13 

or to one of its judges. 14 

                                                 
1  New material is underlined; matter to be omitted is lined 
through. 
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* * * * * 15 

(E) The court may condition relief on a party’s 16 

filing a bond or other appropriatesecurity in 17 

the district court. 18 

(b) Proceeding Against a SuretySecurity Provider.  If a 19 

party gives security in the form of a bond, a 20 

stipulation, or other undertaking with one or more 21 

suretiessecurity providers, each suretyprovider 22 

submits to the jurisdiction of the district court and 23 

irrevocably appoints the district clerk as the surety’s 24 

its agent on whom any papers affecting the surety’sits 25 

liability on the securitybond or undertaking may be 26 

served.  On motion, a surety’ssecurity provider’s 27 

liability may be enforced in the district court without 28 

the necessity of an independent action.  The motion 29 

and any notice that the district court prescribes may be 30 

served on the district clerk, who must promptly mail 31 
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send a copy to each suretysecurity 32 

provider whose address is known.33 

* * * * * 

Committee Note 
 

The amendments to subdivisions (a)(1)(B) and (b) 
conform this rule with the amendment of Federal Rule of 
Civil Procedure 62.  Rule 62 formerly required a party to 
provide a “supersedeas bond” to obtain a stay of the 
judgment and proceedings to enforce the judgment.  As 
amended, Rule 62(b)(2) allows a party to obtain a stay by 
providing a “bond or other security.” The word “mail” is 
changed to “send” to avoid restricting the method of 
serving security providers.  Other Rules specify the 
permissible manners of service. 
 
 

Changes Made After Publication and Comment 
 

• The heading and first sentence of subdivision (b) 
are changed to refer only to “security” and “security 
provider” and do not mention specific types of 
security (such as a bond, stipulation, or other 
undertaking) or specific types of security providers 
(such as a surety). 

• In the third sentence of subdivision (b), the word 
“mail” is changed to “send.” 
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Summary of Public Comments  

The Pennsylvania Bar Association (AP-2016-0002-
0012)—The proposed amendments bring Rule 8 into 
conformity with current practice. 
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Rule 11.   Forwarding the Record 1 

* * * * * 2 

(g) Record for a Preliminary Motion in the Court of 3 

Appeals.  If, before the record is forwarded, a party 4 

makes any of the following motions in the court of 5 

appeals: 6 

• for dismissal; 7 

• for release; 8 

• for a stay pending appeal; 9 

• for additional security on the bond on appeal or 10 

on a supersedeasbond or other security provided 11 

to obtain a stay of judgment; or 12 

• for any other intermediate order— 13 

the district clerk must send the court of appeals any 14 

parts of the record designated by any party.15 
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Committee Note 

The amendment of subdivision (g) conforms this rule 
with the amendment of Federal Rule of Civil Procedure 62.  
Rule 62 formerly required a party to provide a “supersedeas 
bond” to obtain a stay of the judgment and proceedings to 
enforce the judgment.  As amended, Rule 62(b)(2) allows a 
party to obtain a stay by providing a “bond or other 
security.” 
 
 

Changes Made After Publication and Comment 
 

None. 
 

Summary of Public Comments 
 

The Pennsylvania Bar Association (AP-2016-0002-
0012)—The proposed amendments bring Rule 11 into 
conformity with current practice. 
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Rule 25.   Filing and Service 1 

(a) Filing. 2 

(1) Filing with the Clerk. A paper required or 3 

permitted to be filed in a court of appeals must 4 

be filed with the clerk. 5 

(2) Filing: Method and Timeliness. 6 

(A) Nonelectronic Filing. 7 

(A)(i) In general.  FilingFor a paper 8 

not filed electronically, filing 9 

may be accomplished by mail 10 

addressed to the clerk, but filing 11 

is not timely unless the clerk 12 

receives the papers within the 13 

time fixed for filing. 14 

(B)(ii) A brief or appendix.  A brief or 15 

appendix not filed electronically 16 
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is timely filed, however, if on or 17 

before the last day for filing, it is: 18 

(i)• mailed to the clerk by First19 

Class Mailfirst-class mail, 20 

or other class of mail that is 21 

at least as expeditious, 22 

postage prepaid; or 23 

(ii)• dispatched to a third-party 24 

commercial carrier for 25 

delivery to the clerk within 26 

3 days. 27 

(C)(iii) Inmate filing.  If an institution 28 

has a system designed for legal 29 

mail, an inmate confined there 30 

must use that system to receive 31 

the benefit of this 32 

Rule 25(a)(2)(C)(A)(iii).  A 33 
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paper filednot filed electronically 34 

by an inmate is timely if it is 35 

deposited in the institution’s 36 

internal mail system on or before 37 

the last day for filing and: 38 

(i)• it is accompanied by: • a 39 

declaration in compliance 40 

with 28 U.S.C. § 1746—or 41 

a notarized statement—42 

setting out the date of 43 

deposit and stating that 44 

first-class postage is being 45 

prepaid; or • evidence (such 46 

as a postmark or date 47 

stamp) showing that the 48 

paper was so deposited and 49 

that postage was prepaid; or 50 
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(ii)• the court of appeals 51 

exercises its discretion to 52 

permit the later filing of a 53 

declaration or notarized 54 

statement that satisfies 55 

Rule 25(a)(2)(C)(i)(A)(iii). 56 

(D) Electronic filing. A court of appeals may 57 

by local rule permit or require papers to be 58 

filed, signed, or verified by electronic 59 

means that are consistent with technical 60 

standards, if any, that the Judicial 61 

Conference of the United States establishes. 62 

A local rule may require filing by electronic 63 

means only if reasonable exceptions are 64 

allowed. A paper filed by electronic means 65 

in compliance with a local rule constitutes a 66 
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written paper for the purpose of applying 67 

these rules. 68 

(B) Electronic Filing and Signing. 69 

(i) By a Represented Person—70 

Required; Exceptions.  A 71 

person represented by an. 72 

attorney must file electronically, 73 

unless nonelectronic filing is 74 

allowed by the court for good 75 

cause or is allowed or required 76 

by local rule. 77 

(ii) Unrepresented Person—When 78 

Allowed or Required.  A person 79 

not represented by an attorney: 80 

• may file electronically only if 81 

allowed by court order or by 82 

local rule; and 83 

Committee on Rules of Practice and Procedure | June 12–13, 2017 Page 121 of 791



12 FEDERAL RULES OF APPELLATE PROCEDURE 

• may be required to file 84 

electronically only by court 85 

order, or by a local rule that 86 

includes reasonable 87 

exceptions. 88 

(iii) Signing. An authorized filing 89 

made through a person’s 90 

electronic-filing account, 91 

together with the person’s name 92 

on a signature block, constitutes 93 

the person’s signature. 94 

(iv) Same as Written Paper.  A 95 

paper filed electronically is a 96 

written paper for purposes of 97 

these rules. 98 

(3) Filing a Motion with a Judge.  If a motion 99 

requests relief that may be granted by a single 100 
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judge, the judge may permit the motion to be 101 

filed with the judge; the judge must note the 102 

filing date on the motion and give it to the clerk. 103 

(4) Clerk’s Refusal of Documents.  The clerk must 104 

not refuse to accept for filing any paper 105 

presented for that purpose solely because it is not 106 

presented in proper form as required by these 107 

rules or by any local rule or practice. 108 

(5) Privacy Protection.  An appeal in a case whose 109 

privacy protection was governed by Federal Rule 110 

of Bankruptcy Procedure 9037, Federal Rule of 111 

Civil Procedure 5.2, or Federal Rule of Criminal 112 

Procedure 49.1 is governed by the same rule on 113 

appeal.  In all other proceedings, privacy 114 

protection is governed by Federal Rule of Civil 115 

Procedure 5.2, except that Federal Rule of 116 
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Criminal Procedure 49.1 governs when an 117 

extraordinary writ is sought in a criminal case. 118 

(b) Service of All Papers Required.  Unless a rule 119 

requires service by the clerk, a party must, at or before 120 

the time of filing a paper, serve a copy on the other 121 

parties to the appeal or review.  Service on a party 122 

represented by counsel must be made on the party’s 123 

counsel. 124 

(c) Manner of Service. 125 

(1) ServiceNonelectronic service may be any of the 126 

following: 127 

(A) personal, including delivery to a 128 

responsible person at the office of counsel; 129 

(B) by mail; or 130 

(C) by third-party commercial carrier for 131 

delivery within 3 days; or. 132 
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(D) by electronic means, if the party being 133 

served consents in writing. 134 

(2) If authorized by local rule, a party may use the 135 

court’s transmission equipment to make 136 

electronic service under Rule 25(c)(1)(D) 137 

Electronic service of a paper may be made (A) 138 

by sending it to a registered user by filing it with 139 

the court’s electronic-filing system or (B) by 140 

sending it by other electronic means that the 141 

person to be served consented to in writing. 142 

(3) When reasonable considering such factors as the 143 

immediacy of the relief sought, distance, and 144 

cost, service on a party must be by a manner at 145 

least as expeditious as the manner used to file the 146 

paper with the court. 147 

(4) Service by mail or by commercial carrier is 148 

complete on mailing or delivery to the carrier. 149 
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Service by electronic means is complete on 150 

transmissionfiling, unless the party making 151 

service is notified that the paper was not received 152 

by the party served. 153 

(d) Proof of Service. 154 

(1) A paper presented for filing other than through 155 

the court’s electronic-filing system must contain 156 

either of the following: 157 

(A) an acknowledgment of service by the 158 

person served; or 159 

(B) proof of service consisting of a statement 160 

by the person who made service certifying: 161 

(i) the date and manner of service; 162 

(ii) the names of the persons served; and 163 

(iii) their mail or electronic addresses, 164 

facsimile numbers, or the addresses of 165 
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the places of delivery, as appropriate 166 

for the manner of service. 167 

(2) When a brief or appendix is filed by mailing or 168 

dispatch in accordance with 169 

Rule 25(a)(2)(B)(2)(A)(ii), the proof of service 170 

must also state the date and manner by which the 171 

document was mailed or dispatched to the clerk. 172 

(3) Proof of service may appear on or be affixed to 173 

the papers filed. 174 

(e) Number of Copies.  When these rules require the 175 

filing or furnishing of a number of copies, a court may 176 

require a different number by local rule or by order in 177 

a particular case.178 

Committee Note 
 

The amendments conform Rule 25 to the amendments 
to Federal Rule of Civil Procedure 5 on electronic filing, 
signature, service, and proof of service.  They establish, in 
Rule 25(a)(2)(B), a new national rule that generally makes 
electronic filing mandatory.  The rule recognizes 
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exceptions for persons proceeding without an attorney, 
exceptions for good cause, and variations established by 
local rule.  The amendments establish national rules 
regarding the methods of signing and serving electronic 
documents in Rule 25(a)(2)(B)(iii) and 25(c)(2).  The 
amendments dispense with the requirement of proof of 
service for electronic filings in Rule 25(d)(1). 
 
 

Changes Made After Publication and Comment 
 

• In subdivision (a)(2)(C), the location of the 
proposed additional words “not filed electronically” 
are moved because of amendments to this 
subdivision that became effective in December 
2016. 

• Subdivision (a)(2)(B)(iii) is rewritten to change the 
standard for what constitutes a signature. 

• Subdivision 25(c)(2) is rephrased for clarity. 
 

Summary of Public Comments 
 

Judge Jon O. Newman, U.S. Court of Appeals for the 
Second Circuit (AP-2016-0002-0006)—In proposed rule 
25(c)(2), a comma is needed after “user”; a comma is 
needed after “system”; and the word “served” should be 
inserted after “person.” 
 
Ms. Cheryl L. Siler, Aderant CompuLaw (AP-2016-
0002-0009)—Subdivision 25(c)(2) should be revised to be 
uniform with proposed Civil Rule (5)(b)(2). 
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Mr. Michael Rosman (AP-2016-0002-0010)—
Subdivision 25(a)(2)(B)(iii) does not define “user name” or 
“password.” A person filing a paper might not yet be an 
attorney of record.  The subdivision does not address in a 
clear manner the requirements for documents (like 
agreements) that should be signed by both parties. 
 
Heather Dixon, Esq. (AP-2016-0002-0014)—The 
signature provision should be revised to make it clear that 
the attorney’s user name and password are not to be 
included in the signature block. 
 
New York City Bar Association (AP-2016-0002-0017)— 
Rule 25(a)(2)(B)(iii) could be read to mean that the 
attorney’s user name and password should be included on 
any paper that is electronically filed. 
 
Sai (AP-2016-0002-0018)—The amendments should (1) 
remove the presumptive prohibition on pro se use of 
electronic filing and instead grant presumptive access; (2) 
treat pro se status as a rebuttably presumed good cause for 
nonelectronic filing; (3) require courts to allow pro se 
access on par with attorney filers; (4) permit individualized 
prohibitions for good cause, e.g,. for vexatious litigants; (5) 
change and conform the “signature” paragraph with Federal 
Rule of Civil Procedure 5. 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The elimination of the requirement of a 
certificate of service for electronically served documents 
should be made.  The proposed rule on filing by 
unrepresented parties is satisfactory. The proposed 
amendment overlooks an important change applicable to 
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filings by non-parties. Rule 25(b) has not been, but should 
be, amended in the same manner as the concurrently 
proposed amendment to Criminal Rule 45, so as to require 
service on all parties of papers filed not only by parties but 
also by non-parties. 
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Rule 29.   Brief of an Amicus Curiae 

(a) During Initial Consideration of a Case on the 

Merits. 

(1) Applicability. This Rule 29(a) governs amicus 

filings during a court’s initial consideration of a 

case on the merits. 

(2) When Permitted. The United States or its 

officer or agency or a state may file an amicus

curiae brief without the consent of the parties or 

leave of court.  Any other amicus curiae may file 

a brief only by leave of court or if the brief states 

that all parties have consented to its filing, except 

that a court of appeals may prohibit the filing of 

or strike an amicus brief that would result in a 

judge’s disqualification. 

* * * * * 
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(b) During Consideration of Whether to Grant 

Rehearing. 

(1) Applicability.  This Rule 29(b) governs amicus 

filings during a court’s consideration of whether 

to grant panel rehearing or rehearing en banc, 

unless a local rule or order in a case provides 

otherwise. 

 (2) When Permitted.  The United States or its 

officer or agency or a state may file an amicus

curiae brief without the consent of the parties or 

leave of court. Any other amicus curiae may file 

a brief only by leave of court, except that a court 

of appeals may prohibit the filing of or strike an 

amicus brief that would result in a judge’s 

disqualification. 

* * * * * 
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Committee Note 

 The amendment authorizes orders or local rules, such 
as those previously adopted in some circuits, that prohibit 
the filing of an amicus brief if the brief would result in a 
judge’s disqualification.  The amendment does not alter or 
address the standards for when an amicus brief requires a 
judge’s disqualification. 
 
 

Changes Made After Publication and Comment 
 

• The word order of the proposed exception allowing 
a court to “prohibit the filing of or strike” an amicus 
brief was changed for stylistic purposes. 

• The placement of the proposed exception was 
moved from subdivision (a) to subdivision (a)(2) 
because of amendments that took effect in 
December 2016. 

• The proposed exception in subdivision (a)(2) was 
also added to the new subdivision (b)(2) created by 
amendments that took effect in December 2016. 

• The phrase “amicus-curiae brief” is shortened to 
“amicus brief” in subdivision (b)(2) for consistency 
with other subdivisions. 

 
Summary of Public Comments 

 
Judge Jon O. Newman, U.S. Court of Appeals for the 
Second Circuit (AP-2016-0002-0006)—The word 
“curiae” should not be deleted. It’s a “friend of the court 
brief,” not a “friend brief.” 
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Associate Dean Alan B. Morrison (AP-2016-0002-
0003)—The likelihood of a strategic attempt to file an 
amicus brief that would cause the recusal of a judge is very 
small.  The parties typically do not know the identity of the 
judges on the panel until shortly before the deadline for 
filing, and they also typically do not know the judge's 
recusal policies.  The possible benefits of the rule do not 
outweigh its costs.  Preventing the recusal of a judge might 
require all the money and effort put into an amicus brief to 
be wasted. 
 
The Pennsylvania Bar Association (AP-2016-0002-
0012)—Neither the amicus nor its counsel have any idea 
whether the filing of the brief would trigger recusal of a 
judge who ultimately would be assigned to the case.  It 
seems unreasonable under such circumstances to prohibit 
or strike the amicus brief, instead of simply allowing the 
judge to recuse. 
 
Federal Bar Council (AP-2016-0002-0013)—The changes 
may be unnecessary.  Several of the local rules only 
address amicus briefs filed at the stage of rehearing or 
rehearing en banc.  The new subdivision (b) of Rule 29 
now addresses such filings.  The Advisory Committee 
should wait until the courts of appeals have had sufficient 
experience with the new Appellate Rule 29(b) to assess 
whether it adequately addresses the problem of amicus 
briefs that might cause recusals. 
 
Heather Dixon, Esq. (AP-2016-0002-0014)—The 
subdivision should be rewritten to say that once a panel of 
judges has been assigned to a case, amicus curiae briefing 
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that would result in recusal of an assigned judge will only 
be permitted where the amicus curiae brief would (a) 
provide the court with substantial assistance in 
understanding the issues presented by the parties, or (b) 
would shed light on a matter of broad public concern that 
(i) is reasonably expected to be directly impacted by the 
court’s decision and (ii) has not been made known to the 
court by the parties’ briefing. 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The amendment should be rewritten to 
emphasize that the only reasons for striking brief are 
interests in case-processing or a substantiated concern 
about judge-shopping. 
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Rule 39.   Costs 1 

* * * * * 2 

(e) Costs on Appeal Taxable in the District Court.  The 3 

following costs on appeal are taxable in the district 4 

court for the benefit of the party entitled to costs under 5 

this rule: 6 

(1) the preparation and transmission of the record; 7 

(2) the reporter’s transcript, if needed to determine 8 

the appeal; 9 

(3) premiums paid for a supersedeasbond or other 10 

bondsecurity to preserve rights pending appeal; 11 

and 12 

(4) the fee for filing the notice of appeal.13 

Committee Note 
 

 The amendment of subdivisions (e)(3) conforms this 
rule with the amendment of Federal Rule of Civil 
Procedure 62.  Rule 62 formerly required a party to provide 
a “supersedeas bond” to obtain a stay of the judgment and 
proceedings to enforce the judgment.  As amended, 
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Rule 62(b)(2) allows a party to obtain a stay by providing a 
“bond or other security.” 
 
 

Changes Made After Publication and Comment 
 

None. 
 

Summary of Public Comments 
 

The Pennsylvania Bar Association (AP-2016-0002-
0012)—The proposed amendments to Rule 39 bring the 
rules into conformity with current practice. 
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Rule 41. Mandate: Contents; Issuance and Effective 1 
Date; Stay 2 

(a) Contents.  Unless the court directs that a formal 3 

mandate issue, the mandate consists of a certified 4 

copy of the judgment, a copy of the court’s opinion, if 5 

any, and any direction about costs. 6 

(b) When Issued.  The court’s mandate must issue 7 days 7 

after the time to file a petition for rehearing expires, or 8 

7 days after entry of an order denying a timely petition 9 

for panel rehearing, petition for rehearing en banc, or 10 

motion for stay of mandate, whichever is later.  The 11 

court may shorten or extend the time by order. 12 

(c) Effective Date.  The mandate is effective when 13 

issued. 14 

(d) Staying the Mandate Pending a Petition for 15 

Certiorari. 16 
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 (1) On Petition for Rehearing or Motion. The 1 

timely filing of a petition for panel rehearing, 2 

petition for rehearing en banc, or motion for stay 3 

of mandate, stays the mandate until disposition 4 

of the petition or motion, unless the court orders 5 

otherwise. 6 

(2) Pending Petition for Certiorari.  7 

(A) (1) A party may move to stay the mandate pending 8 

the filing of a petition for a writ of certiorari in 9 

the Supreme Court.  The motion must be served 10 

on all parties and must show that the certiorari 11 

petition would present a substantial question and 12 

that there is good cause for a stay. 13 

(B) (2) The stay must not exceed 90 days, unless 14 

(i) the period is extended for good cause; 15 
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(ii) the period for filing a timely petition is 1 

extended, in which case the stay will 2 

continue for the extended period; or 3 

(iii) unless the party who obtained the stay files 4 

a petition for the writ and so notifies the 5 

circuit clerk in writing within the period of 6 

the stay.  In that case, the stay continues 7 

until the Supreme Court’s final disposition. 8 

(C) (3)  The court may require a bond or other security 9 

as a condition to granting or continuing a stay of 10 

the mandate. 11 

(D) (4) The court of appeals must issue the mandate 12 

immediately whenon receiving a copy of a 13 

Supreme Court order denying the petition for 14 

writ of certiorari is filed, unless extraordinary 15 

circumstances exist. 16 
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Committee Note 
 

Subdivision (b).  Subdivision (b) is revised to clarify 
that an order is required for a stay of the mandate and to 
specify the standard for such stays. 

  
Before 1998, the Rule referred to a court’s ability to 

shorten or enlarge the time for the mandate’s issuance “by 
order.”  The phrase “by order” was deleted as part of the 
1998 restyling of the Rule.  Though the change appears to 
have been intended as merely stylistic, it has caused 
uncertainty concerning whether a court of appeals can stay 
its mandate through mere inaction or whether such a stay 
requires an order.  There are good reasons to require an 
affirmative act by the court. Litigants—particularly those 
not well versed in appellate procedure—may overlook the 
need to check that the court of appeals has issued its 
mandate in due course after handing down a decision. And, 
in Bell v. Thompson, 545 U.S. 794, 804 (2005), the lack of 
notice of a stay was one of the factors that contributed to 
the Court’s holding that staying the mandate was an abuse 
of discretion.  Requiring stays of the mandate to be 
accomplished by court order will provide notice to litigants 
and can also facilitate review of the stay. 

 
Subdivision (d).  Two changes are made in 

subdivision (d). 
 
Subdivision (d)(1)—which formerly addressed stays 

of the mandate upon the timely filing of a motion to stay 
the mandate or a petition for panel or en banc rehearing— 
has been deleted and the rest of subdivision (d) has been 
renumbered accordingly.  In instances where such a 
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petition or motion is timely filed, subdivision (b) sets the 
presumptive date for issuance of the mandate at 7 days after 
entry of an order denying the petition or motion.  Thus, it 
seems redundant to state (as subdivision (d)(1) did) that 
timely filing of such a petition or motion stays the mandate 
until disposition of the petition or motion.  The deletion of 
subdivision (d)(1) is intended to streamline the Rule; no 
substantive change is intended. 

 
Subdivision (d)(4)—i.e., former subdivision (d)(2)(D) 

—is amended to specify that a mandate stayed pending a 
petition for certiorari must issue immediately once the court 
of appeals receives a copy of the Supreme Court’s order 
denying certiorari, unless the court of appeals finds that 
extraordinary circumstances justify a further stay.  Without 
deciding whether the prior version of Rule 41 provided 
authority for a further stay of the mandate after denial of 
certiorari, the Supreme Court ruled that any such authority 
could be exercised only in “extraordinary circumstances.”  
Ryan v. Schad, 133 S. Ct. 2548, 2551 (2013) (per curiam).  
The amendment to subdivision (d)(4) makes explicit that 
the court may stay the mandate after the denial of certiorari, 
and also makes explicit that such a stay is permissible only 
in extraordinary circumstances.  Such a stay cannot occur 
through mere inaction but rather requires an order. 

 
 The reference in prior subdivision (d)(2)(D) to the 
filing of a copy of the Supreme Court’s order is replaced by 
a reference to the court of appeals’ receipt of a copy of the 
Supreme Court’s order.  The filing of the copy and its 
receipt by the court of appeals amount to the same thing (cf. 
Rule 25(a)(2), setting a general rule that “filing is not 
timely unless the clerk receives the papers within the time 
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fixed for filing”), but “upon receiving a copy” is more 
specific and, hence, clearer. 
 
 Under subdivision (d)(2)(ii), if the court of appeals 
issues a stay of the mandate for a party to file a petition for 
certiorari, and a Justice of the Supreme Court subsequently 
extends the time for filing the petition, the stay 
automatically continues for the extended period. 
 
 

Changes Made After Publication and Comment 
 

• In subdivision (b), the proposed additional sentence 
is deleted. The proposed sentence would have 
provided that a court may extend the time when the 
mandate must issue only in extraordinary 
circumstances. 

• A new clause is added to subdivision (d)(2) that 
extends a stay automatically if the time for filing a 
certiorari petition is extended. None. 

 
Summary of Public Comments 

 
Judge Jon O. Newman, U.S. Court of Appeals for the 
Second Circuit (AP-2016-0002-0006)—A court of appeals 
might wish to extend the mandate even if extraordinary 
circumstances do not exist.  For example, when a party has 
not filed a petition for panel rehearing or a petition for 
rehearing en banc, a court of appeals sometimes delays 
issuance of the mandate because one or more members of 
the court of appeals are considering whether to request a 
poll of active judges to consider a rehearing in banc or 
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because the court has ordered a rehearing en banc on its 
own motion and is considering the disposition of such a 
rehearing.  Neither of these circumstances would qualify as 
“extraordinary circumstances.” 
 
Catherine O'Hagan Wolfe, United States Court of 
Appeals for the Second Circuit (AP-2016-0002-0006)—
All the active judges of the U.S. Court of Appeals for the 
Second Circuit and all the senior judges who have had the 
opportunity to review Judge Newman’s comment endorse 
his call for reconsideration of Rule 41(b). 
 
Zachary Shemtob, New York City Bar Association (AP-
2016-0002-0006)—We agree with the comments submitted 
by Judge Newman and recommend that the Committee 
delete the proposed last sentence to Rule 41(b). 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The “extraordinary circumstances” 
standard for withholding issuance of a mandate is too 
restrictive and too strong in its wording to cover all the 
unanticipated circumstances that might arise, particularly in 
capital cases. 
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Form 4. Affidavit Accompanying Motion for 1 

Permission to Appeal in Forma Pauperis 2 

* * * * * 3 

12. State the city and state of your legal residence. 4 

Your daytime phone number: (___) ____________ 5 

Your age: _______ Your years of schooling: ______ 6 

Last four digits of your social security number: _____ 7 

 
 

Changes Made After Publication and Comment 
 

None. 
 

Summary of Public Comments 
 

Pam Dixon, World Privacy Forum (AP-2016-0002-
0008)—The proposed amendment should be made.  
Collection and maintenance of any personally identifiable 
information (such as a SSN, whether whole or partial) 
creates a concern about personal privacy.  A social security 
number does a poor job of identification and authentication.  
The consensus of clerks of court is that the last four digits 
of a SSN serve no purpose and could be eliminated. 
 
National Association of Criminal Defense Counsel (AP-
2016-0002-0019)—The amendment should be made. 
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE* 

Rule 3.  Appeal as of Right—How Taken 1 

* * * * * 2 

(d) Serving the Notice of Appeal. 3 

(1) The district clerk must serve notice of the filing 4 

of a notice of appeal by mailingsending a copy to 5 

each party’s counsel of record—excluding the 6 

appellant's—or, if a party is proceeding pro se, to 7 

the party's last known address.  When a 8 

defendant in a criminal case appeals, the clerk 9 

must also serve a copy of the notice of appeal on 10 

the defendant, either by personal service or by 11 

mail addressed to the defendant.  The clerk must 12 

promptly send a copy of the notice of appeal and 13 

of the docket entries—and any later docket 14 

entries—to the clerk of the court of appeals 15 

                                                 
* New material is underlined in red; matter to be omitted is 
lined through. 
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named in the notice.  The district clerk must 16 

note, on each copy, the date when the notice of 17 

appeal was filed. 18 

(2)  If an inmate confined in an institution files a 19 

notice of appeal in the manner provided by 20 

Rule 4(c), the district clerk must also note the 21 

date when the clerk docketed the notice. 22 

(3) The district clerk's failure to serve notice does 23 

not affect the validity of the appeal.  The clerk 24 

must note on the docket the names of the parties 25 

to whom the clerk mailssends copies, with the 26 

date of mailingsending.  Service is sufficient 27 

despite the death of a party or the party’s 28 

counsel. 29 

* * * * * 30 
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Committee Note 

 Amendments to Subdivision (d) change the words 
“mailing” and “mails” to “sending” and “sends” to make 
electronic service possible.  Other rules determine when a 
party or the clerk may or must send a notice electronically 
or non-electronically. 
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Rule 13.  Appeals From the Tax Court  1 

(a) Appeal as of Right. 2 

* * * * * 3 

(2) Notice of Appeal; How Filed.  The notice of 4 

appeal may be filed either at the Tax Court 5 

clerk's office in the District of Columbia or by 6 

mail addressedsending it to the clerk.  If sent by 7 

mail the notice is considered filed on the 8 

postmark date, subject to § 7502 of the Internal 9 

Revenue Code, as amended, and the applicable 10 

regulations. 11 

* * * * * 12 

Committee Note 

 The amendment to subdivision (a)(2) will allow an 
appellant to send a notice of appeal to the Tax Court clerk 
by means other than mail. Other rules determine when a 
party must send a notice electronically or non-
electronically.

1 
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Rule 26.1   Corporate Disclosure Statement 1 

(a) Who Must FileNongovernmental Corporate Party.  2 

Any nongovernmental corporate party to a proceeding 3 

in a court of appeals must file a statement that 4 

identifies any parent corporation and any publicly 5 

held corporation that owns 10% or more of its stock or 6 

states that there is no such corporation. 7 

(b) Organizational Victim in a Criminal Case.  In a 8 

criminal case, unless the government shows good 9 

cause, it must file a statement identifying any 10 

organizational victim of the alleged criminal activity.  11 

If the organizational victim is a corporation, the 12 

statement must also disclose the information required 13 

by Rule 26.1(a) to the extent it can be obtained 14 

through due diligence. 15 

(c)  Bankruptcy Proceedings.  In a bankruptcy 16 

proceeding, the debtor, the trustee, or, if neither is a 17 
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party, the appellant must file a statement that 18 

identifies each debtor not named in the caption.  If the 19 

debtor is a corporation, the statement must also 20 

identify any parent corporation and any publicly held 21 

corporation that holds 10 percent or more of its stock, 22 

or must state that there is no such corporation. 23 

(d) Intervenors.  A person who wants to intervene must 24 

file a statement that discloses the information required 25 

by Rule 26.1. 26 

(b)(e) Time for Filing; Supplemental Filing.  A party 27 

must file the Rule 26.1(a) statement with the principal 28 

brief or upon filing a motion, response, petition, or 29 

answer in the court of appeals, whichever occurs first, 30 

unless a local rule requires earlier filing.  Even if the 31 

statement has already been filed, the party's principal 32 

brief must include the statement before the table of 33 

contents.  A party must supplement its statement 34 
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whenever the information that must be disclosed 35 

under Rule 26.1(a) changes. 36 

(c)(f) Number of Copies.  If the Rule 26.1(a) statement is 37 

filed before the principal brief, or if a supplemental 38 

statement is filed, the party must file an original and 3 39 

copies unless the court requires a different number by 40 

local rule or by order in a particular case. 41 

Committee Note 

 The new subdivision (b) follows amendments to 
Criminal Rule 12.4(a)(2).  It requires disclosure of 
organizational victims in criminal cases because a judge 
might have an interest in one of the victims.  But the 
disclosure requirement is relaxed in situations in which 
disclosure would be overly burdensome to the government.  
For example, thousands of corporations might be the 
victims of a criminal antitrust violation, and the 
government may have great difficulty identifying all of 
them.  The new subdivision (c) requires disclosure of the 
name of all of the debtors in bankruptcy proceedings.  The 
names of the debtors are not always included in the caption 
in appeals of adversary proceedings.  The new subdivision 
(d) requires intervenors to make the same disclosures as 
parties.  Subdivisions (e) and (f) now apply to all of the 
disclosure requirements.  
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Rule 28. Briefs 1 

(a) Appellant’s Brief. The appellant’s brief must contain, 2 

under appropriate headings and in the order indicated: 3 

(1)  a corporate disclosure statement if required by 4 

Rule 26.1; 5 

* * * * * 6 

Committee Note 

 The phrase “corporate disclosure statement” is 
changed to “disclosure statement” to reflect the revision of 
the title of Rule 26.1.
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Rule 32. Form of Briefs, Appendices, and Other Papers 1 

(f) Items Excluded from Length.  In computing any 2 

length limit, headings, footnotes, and quotations count 3 

toward the limit but the following items do not: 4 

• the cover page; 5 

• a corporate disclosure statement;  6 

• a table of contents; 7 

• a table of citations; 8 

• a statement regarding oral argument; 9 

• an addendum containing statutes, rules, or 10 

regulations; 11 

• certificates of counsel; 12 

• the signature block; 13 

• the proof of service; and 14 

• any item specifically excluded by these 15 

rules or by local rule. 16 

* * * * * 17 
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Committee Note 
 

 The phrase “corporate disclosure statement” is 
changed to “disclosure statement” to reflect the revision of 
the title of Rule 26.1. 
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Advisory Committee on Appellate Rules

Table of Agenda Items —May 2017

FRAP Item Proposal Source Current Status

08-AP-A Amend FRAP 3(d) concerning service of notices of

appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Draft approved 06/17 for submission to Standing Committee

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)

and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Discussed and retained on agenda 10/16

Draft approved 05/17 for submission to Standing Committee

09-AP-B Amend FRAP 1(b) to include federally recognized

Indian tribes within the definition of “state”

Daniel I.S.J. Rey-Bear, Esq. Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 10/10

Discussed and retained on agenda 10/11

Discussed and retained on agenda 04/12; 

       Committee will revisit in 2017

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Discussed and retained on agenda 04/13

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Discussed and retained on agenda 10/16

Draft approved 05/17 for submission to Standing Committee
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FRAP Item Proposal Source Current Status

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

12-AP-B Consider amending FRAP Form 4's directive concerning

institutional-account statements for IFP applicants

Peter Goldberger, Esq., on

behalf of the National

Association of Criminal

Defense Lawyers (NACDL)

Discussed and retained on agenda 09/12

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Draft approved 05/17 for resubmission to Standing

   Committee following public comments

12-AP-D Consider the treatment of appeal bonds under Civil Rule

62 and Appellate Rule 8

Kevin C. Newsom, Esq. Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

13-AP-H Consider possible amendments to FRAP 41 in light of

Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.

Schad, 133 S. Ct. 2548 (2013)

Hon. Steven M. Colloton Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Draft approved 10/15 for submission to Standing Committee

Approved for publication by Standing Committee 01/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments
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FRAP Item Proposal Source Current Status

14-AP-D Consider possible changes to Rule 29's authorization of

amicus filings based on party consent 

Standing Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

Discussed by Standing Committee 1/16 but not approved

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

15-AP-A Consider adopting rule presumptively permitting pro se

litigants to use CM/ECF

Robert M. Miller, Ph.D. Awaiting initial discussion

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments

15-AP-C Consider amendment to Rule 31(a)(1)’s deadline for

reply briefs

Appellate Rules Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

Approved for publication by Standing Committee 01/16

Draft approved 05/17 for resubmission to Standing

   Committee following public comments

15-AP-D Amend FRAP 3(a)(1) (copies of notice of appeal) and

3(d)(1) (service of notice of appeal)

Paul Ramshaw, Esq. Awaiting initial discussion

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

Draft approved 05/17 for submission to Standing Committee

15-AP-E Amend the FRAP (and other sets of rules) to address

concerns relating to social security numbers; sealing of

affidavits on motions under 28 U.S.C. § 1915 or 18

U.S.C. § 3006A; provision of authorities to pro se

litigants; and electronic filing by pro se litigants

Sai Awaiting initial discussion

Discussed and retained on agenda 10/15

Partially removed from Agenda and draft approved for

submission to Standing Committee  4/16

Approved for publication by Standing Committee 06/16

Revised draft approved 05/17 for resubmission to Standing

   Committee following public comments
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 DRAFT Minutes of the Spring 2017 Meeting of the

Advisory Committee on the Appellate Rules

May 2, 2017

Washington, D.C.

Judge Michael A. Chagares, Chair, Advisory Committee on Appellate Rules, called the

meeting of the Advisory Committee on the Appellate Rules to order on Tuesday, May 2, 2017, at

9:30 a.m., at the Thurgood Marshall Federal Judicial Building in Washington, D.C.

In addition to Judge Chagares, the following members of the Advisory Committee on the

Appellate Rules were present: Judge Brett M. Kavanaugh, Judge Stephen Joseph Murphy III, and

Professor Stephen E. Sachs.  Acting Solicitor General Jeffrey B. Hall was represented by

Douglas Letter, Esq., and H. Thomas Byron III, Esq.  Justice Judith L. French and Neal Katyal,

Esq., participated by telephone.  Kevin C. Newsom, Esq., was absent.

Also present were: Ms. Shelly Cox, Administrative Specialist, Rules Committee Support

Office of the Administrative Office of the U.S. Courts (RCSO); Ms. Lauren Gailey, Rules Law

Clerk, RCSO; Gregory G. Garre, Esq., Member, Standing Committee on the Rules of Practice

and Procedure and Liaison Member, Advisory Committee on the Appellate Rules; Bridget M.

Healy, Esq., Attorney Advisor, RCSO; Professor Gregory E. Maggs, Reporter, Advisory

Committee on the Appellate Rules; and Rebecca A. Womeldorf, Esq., Secretary, Standing

Committee on the Rules of Practice and Procedure and Rules Committee Officer.

Judge David G. Campbell, Chair, Standing Committee on the Rules of Practice and

Procedure, participated by video conference.  The following persons participated by telephone:

Judge Pamela Pepper, Member, Advisory Committee on the Bankruptcy Rules and Liaison

Member, Advisory Committee on the Appellate Rules; Elisabeth A. Shumaker, former Clerk of

Court Representative, Advisory Committee on the Appellate Rules; and Marcia M. Waldron,

Clerk of Court Representative, Advisory Committee on the Appellate Rules.

I. Introduction

Judge Chagares opened the meeting and greeted everyone. He expressed congratulations

to Justice Neal Gorsuch, the past chair of the Advisory Committee, on his appointment to the

Supreme Court, and thanked him for his leadership, his wisdom, and all of his contributions as

chair.  He thanked Rebecca Womeldorf and her staff for organizing the meeting.  He also

thanked former attorney member Gregory Katsas and former clerk representative Betsy

Shumaker, who have completed their service on the Committee.  He also noted that this would

be the final meeting for attorney members Neal Katyal and Kevin Newsom and liaison member
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Gregory Garre, whose terms of service are expiring, and expressed his gratitude for their many

contributions to the Committee.

II. Approval of Minutes

A motion to approve the draft minutes of the October 2016 meeting of the Advisory

Committee was made, seconded, and approved.

III.  Action Items

A.  Item 12-AP-D (Rules 8, 11, and 39)

Mr. Byron presented Item 12-AP-D , which concerns the proposed amendments to

Appellate Rules 8, 11, and 39 that were published for public comment in August 2016.  The

amendments eliminate references to "supersedeas bonds" so that the Appellate Rules will

conform to a proposed amendment to Civil Rule 62(a).  Materials concerning the item begin at

page 82 of the Agenda Book.

The reporter reminded the Advisory Committee that Rule 8(b) corresponds to Civil Rule

65.1.  He then informed the Advisory Committee that the Civil Rules Advisory Committee has

approved a version of Civil Rule 65.1 that uses only the generic terms "security" and "security

provider," and does not mention examples of specific types of security (e.g., bonds) or security

providers (e.g., sureties).  The Advisory Committee then discussed and approved a revised

version of Rule 8(b), shown on page 84 of the Agenda Book, that follows the same approach as

Civil Rule 65.1.

Mr. Byron suggested amending the Committee Note to make clear that the term "security"

in the draft of Rule 8(b) includes but is not limited to the types of security previously listed

expressly in Rule 8(b), namely, bonds, stipulations, and undertakings.  The Committee approved

this suggestion.  The Committee also approved changing the word “mail” to “send” in line 11 of

the draft on page 84.

The Advisory Committee decided to recommend that the Standing Committee approve

(1) the amended version of Rule 8, (2) the amended Committee Note, and (3) the versions of

Rules 11 and 39 that were published in August 2016.

B. Item 11-AP-D (Rule 25)

The reporter presented Item 11-AP-D, which concerns the proposed amendments to

Appellate Rule 25 that were published for public comment in August 2016.  The amendments

2
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address electronic filing, service, and signatures.  Materials concerning the item begin at page

112 of the Agenda Book.  The Advisory Committee then discussed issues concerning three

subdivisions:

Rule 25(a)(2)(B)(iii). The reporter explained how public comments had criticized the

published version of Rule 25(a)(2)(B)(iii) and its counterparts in the Civil, Criminal, and

Bankruptcy Rules.  The Advisory Committee then approved the revised version of Rule

25(a)(2)(B)(iii) that appears on page 113 of the Agenda Book, which accords with revisions

recommended by the other Advisory Committees.

Rule 25(c)(2).  The reporter explained that a public comment had revealed that the

published version of Rule 25(c)(2) was difficult to understand.  The Committee then approved

the proposed revision that appears on page 115 of the Agenda Book.  The reporter agreed to

coordinate this change with the Bankruptcy Rules Advisory Committee, which is considering a

very similar rule.

Rule 25(a)(2)(B)(ii).  The reporter explained how public comments had criticized the

published version of Rule 25(a)(2)(B)(ii), which concerns filing by unrepresented parties.  The

Advisory Committee previously had considered but rejected these objections at its October 2016

meeting.  The Advisory Committee decided not to recommend changes to the published version

of this subdivision.

The reporter explained that one public comment recommended adding a provision to Rule

25 that is similar to Criminal Rule 49(d), which concerns filings by non-parties.  The Advisory

Committee decided that this proposal went beyond the scope of the amendments to Rule 25 that

were published for public comment. The reporter and Mr. Letter agreed to study the proposal as a

new matter and report back to the Committee at its next meeting.

The Advisory Committee decided to recommend that the Standing Committee approve

the proposed amendments to Rule 25, with the revisions discussed above.

C. Item 15-AP-C (Rules 28.1 and 31)

Judge Chagares presented Item 15-AP-C, which concerns the proposed amendments to

Appellate Rules 28.1 and 31 that were published for public comment in August 2016.  The

amendments would extend the time for filing reply briefs to 21 days.  Materials concerning the

item begin at page 214 of the Agenda Book.

3
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The reporter explained that all public comments had supported the proposal.  The

Advisory Committee decided to recommend that the Standing Committee approved the proposed

amendments as published.

D. Item 14-AP-D (Rule 29)

Judge Chagares presented Item 14-AP-D, which concerns the proposed amendments to

Appellate Rule 29 that were published for public comment in August 2016.  The amendments

would authorize courts by order or rule to strike or prohibit the filing of amicus briefs that would

disqualify a judge.  Materials concerning the item begin at page 224 of the Agenda Book.

Judge Chagares began by explaining that Rule 29 had been revised and renumbered for

other reasons in December 2016.  As a result, the changes proposed for public comment will now

have to be made to the new subdivision (a)(2), instead of the old subdivision (a).  The discussion

draft on page 224 shows the change.

Judge Chagares then identified three issues for consideration: (1) whether the Advisory

Committee should approved the proposed changes to subdivision (a)(2); (2) whether subdivision

(a)(2) should be reworded; and (3) whether subdivision (b)(2) should also be amended.

A judge member said that the proposed change to subdivision (a)(2) is well grounded and

well thought out.  He asserted that the changes proposed to subdivision (a)(2) should also apply

to the new subdivision (b)(2), which concerns amicus briefs on rehearing.  He further suggested

that the phrase "may strike of prohibit the filing of" should be reworded to say "may prohibit the

filing of or strike" because putting the words in that order was more chronological.  The

Advisory Committee agreed.

A judge member asked whether it was necessary to allow a court to strike a brief filed

during the rehearing stage because a brief can be filed only with leave.  

Mr. Letter supported the published amendment but noted that it authorized non-uniform

rules.  An academic member discussed the Federal Bar Council's argument that existing local

rules on the subject might not be inconsistent with the current Rule 29(a)(2).  A judge member,

however, said that the Advisory Committee needed to act because some local rules are now

inconsistent.

An attorney member asked whether local rules might allow a court to prohibit a

government amicus brief.  A judge member said that he did not think that local rules could

authorize a court to strike a government brief.  No one knew of a situation in which a local rule

had been applied to the government.

4
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The Advisory Committee considered Judge Newman's comment arguing that "amicus-

curiae brief" should not be changed to "amicus brief"in subdivision (a)(2).  While the Committee

sees the argument for this position, it observed that the December 2016 amendments had already

changed "amicus-curiae brief" to "amicus brief" in other subdivisions of  Rule 29.   The proposed

change was therefore necessary for consistency. 

Following this discussion, the Advisory Committee approved the following four changes

to the amendments published in August 2016.  First, in light of the December 2016 revision of

Rule 29, the amendments originally proposed for former subdivision (a) will be made to

subdivision (a)(2).  Second, the word order of the amendment in subdivision (a)(2) will be

changed to "except that a court of appeals may prohibit the filing of or strike an amicus brief that

would result in a judge’s disqualification." Third, the same "except" clause will be added to the

end of subdivision (b)(2).  Fourth, in subdivision (b)(2), the term "amicus-curiae brief" will be

changed to "amicus brief."

E. Item 13-AP-H (Rule 41)

Judge Kavanaugh presented Item 13-AP-H, which concerns the proposed amendments to

the Appellate Rule 41 that were published for public comment in August 2016.  The amendments

address stays of the mandate.  Materials concerning the item begin at page 268 of the Agenda

Book.

Judge Kavanaugh first discussed the comments of Judge Newman and the comments on

behalf of the Second Circuit.  These comments opposed the proposal to add a sentence to Rule

41(b) saying:  "The court may extend the time only in extraordinary circumstances or under Rule

41(d)."   The comments asserted that courts might wish to extend the time for good cause even if

exceptional circumstances do not exist.  For example, a court might wish to poll members about

rehearing a case en banc.

Two judge members of the Advisory Committee expressed agreement with Judge

Newman's comments.  An academic member asked whether the standard in Rule 41(b) should be

changed to "good cause."  A judge member responded that a court would be unlikely to extend

issuance of the mandate absent good cause.  A judge member said that the original proposal to

require exceptional circumstances arose from a concern that judges were delaying the mandate

because they did not like the result of a case.  Mr. Letter agreed that this was the original

concern.  A judge member said that adding the proposed words "by order" in the previous

sentence of proposed Rule 41(b) would discourage extending the mandate for improper purposes. 

Another judge member agreed.  Following this discussion, the Advisory Committee decided to

recommend that the Standing Committee remove the proposed last sentence of Rule 41(b).

5
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Judge Kavanaugh then discussed the National Association of Criminal Defense Lawyers

(NACDL)'s proposal for modifying Rule 41(d).  The proposal, as shown on page 271 of the

Agenda Book, would not allow a stay to exceed 90 days when a Justice of the U.S. Supreme

Court extends the time for filing a petition for writ of certiorari.

A judge member commented that the proposal addresses a situation that sometimes

arises.  Mr. Letter thought it was a good idea and that there would be no downside to adding the

language.  An attorney member also thought that it would be a good idea.

A judge member asked whether the wording was appropriate. Another judge member said

that the language does not fully address the problem.  He explained that the stay should be

entered automatically if a circuit justice has extended the time for filing a petition.  He said that

the Advisory Committee ought to make the rule self-executing.  The Advisory Committee agreed

with this position.  It will consider by email an amended proposal to achieve the desired result.

F. Item 15-AP-E (Form 4)

Judge Chagares presented Item 15-AP-E, which concerns a proposed amendment to Form

4 that was published for public comment in August 2016.  The amendment would delete a

question that asks applicants for leave to proceed in forma pauperis to provide the last four digits

of their social security numbers.  Materials concerning the item begin at page 330 of the Agenda

Book.  Judge Chagares explained that all public comments supported the proposal.  The

Advisory Committee decided to recommend that the Standing Committee approve the proposal

as previously published.

G. Items 08-AP-A, 11-AP-C, and 15-AP-D (Rule 3, et al.)

The reporter presented Items 08-AP-A, 11-AP-C, and 15-AP-D, which concern new

proposals for amending Rules 3(d), 8(b), and 13(c) to change the words "mail" and "mailing" to

"send" and "sending."  Materials concerning these items begin at page 352 of the Agenda Book.

The reporter reminded the Advisory Committee that it had approved changes to Rule 3(d) at its

Fall 2016 meeting, but decided to search the rules for other instances of the word "mail" and

"mailing" before making a recommendation to the Standing Committee.  Following brief

discussion, the Advisory Committee agreed to recommend that the Standing Committee publish

for public comment the proposed changes to Rule 3(d) and Rule 13(c) as shown on 353-356 of

the Agenda Book.  The amendment to Rule 8(b) should be made in connection with Item 12-AP-

D (discussed above).

H.  Item 08-AP-R (Rule 26.1)

6
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Judge Chagares presented Item 08-AP-R which concerns the disclosures required by Rule

26.1.  Materials concerning the item begin at page 360 of the Agenda Book.  The reporter

reviewed the previous decisions by the Advisory Committee and then raised the pending issues 

identified in his memorandum.

The Advisory Committee agreed to change the title of Rule 26.1 from "Corporate

Disclosure Statement" to "Disclosure Statement" as shown in the discussion draft on page 362 of

the Agenda Book.  An attorney member recommended searching the Appellate Rules for cross-

references to Rule 26.1 that might need to be changed.

The Advisory Committee next considered the proposed amendments to Rule 26.1(b). 

The reporter reminded the Advisory Committee that these amendments were designed to

conform to proposed amendments to Criminal Rule 12.4(b).  The reporter told the Advisory

Committee that the reporter for the Criminal Rules Advisory Committee had informed him the

Criminal Rules Advisory Committee had trimmed back the published version of  Rule 12.4 so

that it would simply track the current Civil Rule.  Because of this change of direction, the

reporter for the Criminal Rules Advisory Committee has recommended that no changes are

needed in the Appellate Rules or other rules.  The Advisory Committee therefore decided not to

amend the title of Rule 26.1(b) or the text of Rule 26.1(b)'s last sentence.

A judge member suggested that Rule 26.1(b) should be moved to the end of Rule 26.1 so

that it would clearly apply to all of the disclosure requirements in Rule 26.1, and not just to Rule

26.1(a).  This proposal would also require revising the lettering of the subdivision and changing

the reference to "Rule 26.1(a)" to "this Rule." The Advisory Committee agreed with this

suggestion and the reporter agreed to prepare a draft.

The reporter next asked the Advisory Committee members if they wished to discuss the

proposals for creating new subdivisions (d) and (f) to address organizational victims and

intervenors.  The Advisory Committee approved the drafts of these provisions on page 363 of the

Agenda Book at its October 2016 meeting.  A judge member said that he saw no reason not to

adopt the changes.  The Advisory Committee agreed.

The Advisory Committee then discussed the revised proposal to create a new subdivision

(e) to address disclosures in bankruptcy cases.  The reporter and Judge Chagares described their

conversations about the issue with representatives from the Bankruptcy Rules Advisory

Committee.  Judge Campbell suggested changing line 2 to say ". . . if neither the debtor nor the

trustee is a party . . . ." The Advisory Committee approved the proposal to create subdivision (d)

and asked the reporter to confer with the Style Consultants.

III. Discussion Items

7
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A. Item 16-AP-C (Rules 32.1 and 35)

The reporter presented Item 16-AP-C, a new proposal to require courts to designate

orders granting or denying rehearing as "published" decisions so that they would be easier to

locate.  Materials concerning the proposal begin at page 398 of the Agenda Book. The Advisory

Committee decided to remove the item from its agenda based on considerations identified in the

reporter's memorandum.

B. Item 16-AP-D (Rule 28(j))

Judge Chagares presented Item 16-AP-D, a new proposal to amend the Civil Rules to

include a provision similar to Appellate Rule 28(j).  Materials concerning the proposal begin at

page 408 of the Agenda Book.  The reporter informed the Advisory Committee that the Civil

Rules Advisory Committee had decided to remove the item from its agenda.  The Appellate

Rules Advisory Committee therefore also agreed to remove this item from its agenda.

C. Item 17-AP-A (Rules 4 and 27)

The reporter presented Item 17-AP-A, a new proposal that concerns subpoenas.  Materials

concerning the proposal begin at page 414 of the Agenda Book.  The Advisory Committee

decided to remove the item from its agenda based on considerations identified in the reporter's

memorandum.

D. Item 17-AP-B (Rule 28)

Judge Chagares introduced Item 17-AP-B, a new proposal for amending Rule 28 to

specify the manner of stating the question presented in appellate briefs.  Materials concerning the

proposal begin at page 420 of the Agenda Book.  The proponent of the proposal, Style Consultant

Bryan Garner, spoke to the Advisory Committee by telephone.

Mr. Garner explained that the precise question to be decided on appeal is the most

important matter for an appellate court, but the wording of the question presented is often poorly

phrased.  He said that the manner of stating a question is not just a matter of presentation.  On the

contrary, it is a subject that directly affects the administration of justice.  Mr. Garner asserted that

the question presented should be moved to the front of the brief.  He said that the fact that judges

often don't pay attention is evidence that questions are not presented well.  He said it was

important to include examples of how to state the question presented in the Appellate Rules.  He

also said that the Rule could be made precatory rather than mandatory by including the words

"preferably" or "preferably should," in proposed subdivisions (a)(1) and (a)(1)(D) on page 425 of

the Agenda Book.

8
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A judge member asked Mr. Garner if he thought that questions should never start with

"whether."  Mr. Garner said yes, explaining that the single sentence fragment necessarily

precludes any discussion of the facts.

A judge member expressed concern that lawyers have difficulty complying with technical

rules.  He also said that a party could use the proposed technique of stating the question

presented under the current Rules.  He felt that it was a question of advocacy.  He did not think it

was possible to make lawyers better advocates by changing the Appellate Rules.

Another judge thought that it would make sense to move the statement of the question

presented up to the front of the brief.  He also thought Mr. Garner was correct in asserting that

many issue statements are poor and could be improved.

Mr. Letter said that if judges found the proposal useful, then he would support it.  An

attorney member agreed that the Rules should impose a word limit on the statement of the

question presented.  

A judge member identified a different problem in many briefs.  He said that it is often

difficult to determine which issues have to be decided if others are decided (e.g., "If we agree on

issue #1, do we have to reach issue #2?").

An attorney member agreed that the statement of the questions presented are often a

problem.  But he did not think that the proposed codification would help.

Two judge members thought that moving the statement of the question presented to the

front of the brief would not be beneficial. 

Following this discussion, the consensus was that the Advisory Committee should not go

forward with the proposal.  The Committee will remove it from the Table of Agenda Items.

IV.  Improving Efficiency in Federal Appellate Litigation

The Committee next considered suggestions for improving efficiency in federal appellate

litigation.

A.  Collateral Order Doctrine

Professor Stephen E. Sachs presented his extensively researched memorandum on the

Collateral Order Doctrine, which starts on page 432 of the Agenda Book.  He first discussed the

difficulty that appellate courts have in balancing factors to determine whether an order is

9

Committee on Rules of Practice and Procedure | June 12–13, 2017 Page 181 of 791



DRAFT

appealable.  He suggested that to improve the situation, it might be possible to come up with a

list of orders that are automatically appealable.  But before going forward, he said that it might be

valuable to obtain empirical evidence about these orders.

A judge member was concerned that the empirical study would be a very large

undertaking.  Mr. Letter said that he and a former Advisory Committee member, Mr. Katsas,

previously investigated a similar proposal.  They found that coming up with an improved rule

was too difficult because the circumstances varied so much.  But he said that their lack of success

was not a good reason not to look into the matter. 

Two judge members agreed that Rule 23(f) is not popular.  Professor Sachs elaborated

further on how it might be possible to list some orders that are definitely appealable and some

that are not, but otherwise leave the multi-factor test in place.  Mr. Byron was worried that this

might be difficult.

Two judge members expressed doubt about whether more resources should be devoted to

this project.  Another judge said that he did not think that changing the rule would make the

appellate system more efficient.  He further observed that proposed federal legislation may

address this topic.

Following this discussion, the Advisory Committee decided not to include the matter on

its agenda.

B.  Suggestions of the American Academy of Appellate Lawyers

Judge Chagares presented the suggestions of the American Academy of Appellate

Lawyers (AAAL), which appear in a memorandum beginning on page 474 of the Agenda Book.

After summarizing the memorandum, Judge Chagares asked the Advisory Committee

about the proposal regarding pre-argument focus letters.  A judge member said that such letters

are often a good idea, but the proposal is not a good topic for a Rule.  A judge member said that

increased use of focus letters might be suggested to appellate judges as a good practice without

changing the Appellate Rules.

An academic member next discussed the proposal concerning judicial notice.  He said

that there was already a rule on judicial notice, and perhaps judges were just misapplying the

rules.  An attorney member agreed with the AAAL that some bad practices existed, but did not

think that the Appellate Rules needed to address them.

10
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A judge member said that reply briefs are abused.  But he did not think a satisfactory rule

could be proposed.

Following the discussion, the Advisory Committee decided not to add any of the AALS's

suggestions to its agenda at this time.

C.  Suggestion Regarding Appellate Rule 47

Professor Sachs finally discussed the possibility of a rule requiring Circuit Courts to post

on their website templates of briefs that comply with local rules.  He suggested that litigants

could download the templates and add the content of the brief.  The templates would have all the

proper word-processing formatting.  The former clerk representative said that the Tenth Circuit

does not have templates but they send litigants a checklist.  She also said that they make one

sample brief available.  The current clerk representative said that the Third Circuit's practice is

the same.  She also worried about the inflexibility of templates.  She was also concerned about

phone calls from people complaining that the template might not work.

Professor Sachs said that if there was an error in the template, there would be a safe

harbor rule.  So if there was a problem, the lawyer would be safe.  But Professor Sachs said that

the proposal only makes sense if clerks often reject briefs.  Mr. Letter said that many briefs filed

in federal circuits are bounced for not being compliant.

VI.  Concluding Remarks

The Administrative Office law clerk reported that she is working on a memorandum

regarding Rule 7.  Mr. Letter and Mr. Katyal reported that they are working on a memorandum

regarding a problem that may arise when a party makes an interlocutory appeal of only one issue

in a case that involved multiple appellate issues.  Professor Sachs and the reporter said that they

would investigate new language from Rule 41(d).

Judge Chagares thanked all of the members of the Advisory Committee and the staff of

the Administrative Office.  He noted the Committee will miss Mr. Katyal, Mr. Garre, and others

who are completing their service.

The meeting of the Advisorty Committee adjourned at 12:30 p.m.

11
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 Minutes of the Spring 2017 Meeting of the

Advisory Committee on the Appellate Rules

May 2, 2017

Washington, D.C.

Judge Michael A. Chagares, Chair, Advisory Committee on Appellate Rules, called the

meeting of the Advisory Committee on the Appellate Rules to order on Tuesday, May 2, 2017, at

9:30 a.m., at the Thurgood Marshall Federal Judicial Building in Washington, D.C.

In addition to Judge Chagares, the following members of the Advisory Committee on the

Appellate Rules were present: Judge Brett M. Kavanaugh, Judge Stephen Joseph Murphy III,

and Professor Stephen E. Sachs.  Acting Solicitor General Jeffrey B. Wall was represented by

Douglas Letter, Esq., and H. Thomas Byron III, Esq.  Justice Judith L. French and Neal Katyal,

Esq., participated by telephone.  Kevin C. Newsom, Esq., was absent.

Also present were: Ms. Shelly Cox, Administrative Specialist, Rules Committee Support

Office of the Administrative Office of the U.S. Courts (RCSO); Ms. Lauren Gailey, Rules Law

Clerk, RCSO; Gregory G. Garre, Esq., Member, Standing Committee on the Rules of Practice

and Procedure and Liaison Member, Advisory Committee on the Appellate Rules; Bridget M.

Healy, Esq., Attorney Advisor, RCSO; Professor Gregory E. Maggs, Reporter, Advisory

Committee on the Appellate Rules; and Rebecca A. Womeldorf, Esq., Secretary, Standing

Committee on the Rules of Practice and Procedure and Rules Committee Officer.

Judge David G. Campbell, Chair, Standing Committee on the Rules of Practice and

Procedure, participated by video conference.  The following persons participated by telephone:

Judge Pamela Pepper, Member, Advisory Committee on the Bankruptcy Rules and Liaison

Member, Advisory Committee on the Appellate Rules; Elisabeth A. Shumaker, former Clerk of

Court Representative, Advisory Committee on the Appellate Rules; and Marcia M. Waldron,

Clerk of Court Representative, Advisory Committee on the Appellate Rules.

I. Introduction

Judge Chagares opened the meeting and greeted everyone. He expressed congratulations

to Justice Neil Gorsuch, the past chair of the Advisory Committee, on his appointment to the

Supreme Court, and thanked him for his leadership, his wisdom, and all of his contributions as

chair.  He thanked Rebecca Womeldorf and her staff for organizing the meeting.  He also

thanked former attorney member Gregory Katsas and former clerk representative Betsy

Shumaker, who have completed their service on the Committee.  He also noted that this would

be the final meeting for attorney members Neal Katyal and Kevin Newsom and liaison member

Gregory Garre, whose terms of service are expiring, and expressed his gratitude for their many

contributions to the Committee.



II. Approval of Minutes

A motion to approve the draft minutes of the October 2016 meeting of the Advisory

Committee was made, seconded, and approved.

III.  Action Items

A.  Item 12-AP-D (Rules 8, 11, and 39)

Mr. Byron presented Item 12-AP-D, which concerns the proposed amendments to

Appellate Rules 8, 11, and 39 that were published for public comment in August 2016.  The

amendments eliminate references to "supersedeas bonds" so that the Appellate Rules will

conform to a proposed amendment to Civil Rule 62(a).  Materials concerning the item begin at

page 82 of the Agenda Book.

The reporter reminded the Advisory Committee that Rule 8(b) corresponds to Civil Rule

65.1.  He then informed the Advisory Committee that the Civil Rules Advisory Committee has

approved a version of Civil Rule 65.1 that uses only the generic terms "security" and "security

provider," and does not mention examples of specific types of security (e.g., bonds) or security

providers (e.g., sureties).  The Advisory Committee then discussed and approved a revised

version of Rule 8(b), shown on page 84 of the Agenda Book, that follows the same approach as

Civil Rule 65.1.

Mr. Byron suggested amending the Committee Note to make clear that the term

"security" in the draft of Rule 8(b) includes but is not limited to the types of security previously

listed expressly in Rule 8(b), namely, bonds, stipulations, and undertakings.  The Committee

approved this suggestion.  The Committee also approved changing the word “mail” to “send” in

line 11 of the draft on page 84.

The Advisory Committee decided to recommend that the Standing Committee approve

(1) the amended version of Rule 8, (2) the amended Committee Note, and (3) the versions of

Rules 11 and 39 that were published in August 2016.

B. Item 11-AP-D (Rule 25)

The reporter presented Item 11-AP-D, which concerns the proposed amendments to

Appellate Rule 25 that were published for public comment in August 2016.  The amendments

address electronic filing, service, and signatures.  Materials concerning the item begin at page

112 of the Agenda Book.  The Advisory Committee then discussed issues concerning three

subdivisions:
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Rule 25(a)(2)(B)(iii). The reporter explained how public comments had criticized the

published version of Rule 25(a)(2)(B)(iii) and its counterparts in the Civil, Criminal, and

Bankruptcy Rules.  The Advisory Committee then approved the revised version of Rule

25(a)(2)(B)(iii) that appears on page 113 of the Agenda Book, which accords with revisions

recommended by the other Advisory Committees.

Rule 25(c)(2).  The reporter explained that a public comment had revealed that the

published version of Rule 25(c)(2) was difficult to understand.  The Committee then approved

the proposed revision that appears on page 115 of the Agenda Book.  The reporter agreed to

coordinate this change with the Bankruptcy Rules Advisory Committee, which is considering a

very similar rule.

Rule 25(a)(2)(B)(ii).  The reporter explained how public comments had criticized the

published version of Rule 25(a)(2)(B)(ii), which concerns filing by unrepresented parties.  The

Advisory Committee previously had considered but rejected these objections at its October 2016

meeting.  The Advisory Committee decided not to recommend changes to the published version

of this subdivision.

The reporter explained that one public comment recommended adding a provision to

Rule 25 that is similar to Criminal Rule 49(d), which concerns filings by non-parties.  The

Advisory Committee decided that this proposal went beyond the scope of the amendments to

Rule 25 that were published for public comment. The reporter and Mr. Letter agreed to study the

proposal as a new matter and report back to the Committee at its next meeting.

The Advisory Committee decided to recommend that the Standing Committee approve

the proposed amendments to Rule 25, with the revisions discussed above.

C. Item 15-AP-C (Rules 28.1 and 31)

Judge Chagares presented Item 15-AP-C, which concerns the proposed amendments to

Appellate Rules 28.1 and 31 that were published for public comment in August 2016.  The

amendments would extend the time for filing reply briefs to 21 days.  Materials concerning the

item begin at page 214 of the Agenda Book.

The reporter explained that all public comments had supported the proposal.  The

Advisory Committee decided to recommend that the Standing Committee approved the proposed

amendments as published.

D. Item 14-AP-D (Rule 29)
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Judge Chagares presented Item 14-AP-D, which concerns the proposed amendments to

Appellate Rule 29 that were published for public comment in August 2016.  The amendments

would authorize courts by order or rule to strike or prohibit the filing of amicus briefs that would

disqualify a judge.  Materials concerning the item begin at page 224 of the Agenda Book.

Judge Chagares began by explaining that Rule 29 had been revised and renumbered for

other reasons in December 2016.  As a result, the changes proposed for public comment will

now have to be made to the new subdivision (a)(2), instead of the old subdivision (a).  The

discussion draft on page 224 shows the change.

Judge Chagares then identified three issues for consideration: (1) whether the Advisory

Committee should approved the proposed changes to subdivision (a)(2); (2) whether subdivision

(a)(2) should be reworded; and (3) whether subdivision (b)(2) should also be amended.

A judge member said that the proposed change to subdivision (a)(2) is well grounded and

well thought out.  He asserted that the changes proposed to subdivision (a)(2) should also apply

to the new subdivision (b)(2), which concerns amicus briefs on rehearing.  He further suggested

that the phrase "may strike or prohibit the filing of" should be reworded to say "may prohibit the

filing of or strike" because putting the words in that order was more chronological.  The

Advisory Committee agreed.

A judge member asked whether it was necessary to allow a court to strike a brief filed

during the rehearing stage because a brief can be filed only with leave.  

Mr. Letter supported the published amendment but noted that it authorized non-uniform

rules.  An academic member discussed the Federal Bar Council's argument that existing local

rules on the subject might not be inconsistent with the current Rule 29(a)(2).  A judge member,

however, said that the Advisory Committee needed to act because some local rules are now

inconsistent.

An attorney member asked whether local rules might allow a court to prohibit a

government amicus brief.  A judge member said that he did not think that local rules could

authorize a court to strike a government brief.  No one knew of a situation in which a local rule

had been applied to the government.

The Advisory Committee considered Judge Newman's comment arguing that "amicus-

curiae brief" should not be changed to "amicus brief"in subdivision (a)(2).  While the Committee

sees the argument for this position, it observed that the December 2016 amendments had already

changed "amicus-curiae brief" to "amicus brief" in other subdivisions of  Rule 29.   The

proposed change was therefore necessary for consistency. 
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Following this discussion, the Advisory Committee approved the following four changes

to the amendments published in August 2016.  First, in light of the December 2016 revision of

Rule 29, the amendments originally proposed for former subdivision (a) will be made to

subdivision (a)(2).  Second, the word order of the amendment in subdivision (a)(2) will be

changed to "except that a court of appeals may prohibit the filing of or strike an amicus brief that

would result in a judge’s disqualification." Third, the same "except" clause will be added to the

end of subdivision (b)(2).  Fourth, in subdivision (b)(2), the term "amicus-curiae brief" will be

changed to "amicus brief."

E. Item 13-AP-H (Rule 41)

Judge Kavanaugh presented Item 13-AP-H, which concerns the proposed amendments to

the Appellate Rule 41 that were published for public comment in August 2016.  The

amendments address stays of the mandate.  Materials concerning the item begin at page 268 of

the Agenda Book.

Judge Kavanaugh first discussed the comments of Judge Newman and the comments on

behalf of the Second Circuit.  These comments opposed the proposal to add a sentence to Rule

41(b) saying:  "The court may extend the time only in extraordinary circumstances or under Rule

41(d)."   The comments asserted that courts might wish to extend the time for good cause even if

exceptional circumstances do not exist.  For example, a court might wish to poll members about

rehearing a case en banc.

Two judge members of the Advisory Committee expressed agreement with Judge

Newman's comments.  An academic member asked whether the standard in Rule 41(b) should be

changed to "good cause."  A judge member responded that a court would be unlikely to extend

issuance of the mandate absent good cause.  A judge member said that the original proposal to

require exceptional circumstances arose from a concern that judges were delaying the mandate

because they did not like the result of a case.  Mr. Letter agreed that this was the original

concern.  A judge member said that adding the proposed words "by order" in the previous

sentence of proposed Rule 41(b) would discourage extending the mandate for improper

purposes.  Another judge member agreed.  Following this discussion, the Advisory Committee

decided to recommend that the Standing Committee remove the proposed last sentence of Rule

41(b).

Judge Kavanaugh then discussed the National Association of Criminal Defense Lawyers

(NACDL)'s proposal for modifying Rule 41(d).  The proposal, as shown on page 271 of the

Agenda Book, would allow a stay to exceed 90 days when a Justice of the U.S. Supreme Court

extends the time for filing a petition for writ of certiorari.
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A judge member commented that the proposal addresses a situation that sometimes

arises.  Mr. Letter thought it was a good idea and that there would be no downside to adding the

language.  An attorney member also thought that it would be a good idea.

A judge member asked whether the wording was appropriate. Another judge member

said that the language does not fully address the problem.  He explained that the stay should be

entered automatically if a circuit justice has extended the time for filing a petition.  He said that

the Advisory Committee ought to make the rule self-executing.  The Advisory Committee agreed

with this position.  It will consider by email an amended proposal to achieve the desired result.

F. Item 15-AP-E (Form 4)

Judge Chagares presented Item 15-AP-E, which concerns a proposed amendment to Form

4 that was published for public comment in August 2016.  The amendment would delete a

question that asks applicants for leave to proceed in forma pauperis to provide the last four digits

of their social security numbers.  Materials concerning the item begin at page 330 of the Agenda

Book.  Judge Chagares explained that all public comments supported the proposal.  The

Advisory Committee decided to recommend that the Standing Committee approve the proposal

as previously published.

G. Items 08-AP-A, 11-AP-C, and 15-AP-D (Rule 3, et al.)

The reporter presented Items 08-AP-A, 11-AP-C, and 15-AP-D, which concern new

proposals for amending Rules 3(d), 8(b), and 13(c) to change the words "mail" and "mailing" to

"send" and "sending."  Materials concerning these items begin at page 352 of the Agenda Book.

The reporter reminded the Advisory Committee that it had approved changes to Rule 3(d) at its

Fall 2016 meeting, but decided to search the rules for other instances of the word "mail" and

"mailing" before making a recommendation to the Standing Committee.  Following a brief

discussion, the Advisory Committee agreed to recommend that the Standing Committee publish

for public comment the proposed changes to Rule 3(d) and Rule 13(c) as shown on pages 353-56

of the Agenda Book.  The amendment to Rule 8(b) should be made in connection with Item 12-

AP-D (discussed above).

H.  Item 08-AP-R (Rule 26.1)

Judge Chagares presented Item 08-AP-R, which concerns the disclosures required by

Rule 26.1.  Materials concerning the item begin at page 360 of the Agenda Book.  The reporter

reviewed the previous decisions by the Advisory Committee and then raised the pending issues 

identified in his memorandum.
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The Advisory Committee agreed to change the title of Rule 26.1 from "Corporate

Disclosure Statement" to "Disclosure Statement" as shown in the discussion draft on page 362 of

the Agenda Book.  An attorney member recommended searching the Appellate Rules for cross-

references to Rule 26.1 that might need to be changed.

The Advisory Committee next considered the proposed amendments to Rule 26.1(b). 

The reporter reminded the Advisory Committee that these amendments were designed to

conform to proposed amendments to Criminal Rule 12.4(b).  The reporter told the Advisory

Committee that the reporter for the Criminal Rules Advisory Committee had informed him the

Criminal Rules Advisory Committee had trimmed back the published version of  Rule 12.4 so

that it would simply track the current Civil Rule.  Because of this change of direction, the

reporter for the Criminal Rules Advisory Committee has recommended that no changes are

needed in the Appellate Rules or other rules.  The Advisory Committee therefore decided not to

amend the title of Rule 26.1(b) or the text of Rule 26.1(b)'s last sentence.

A judge member suggested that Rule 26.1(b) should be moved to the end of Rule 26.1 so

that it would clearly apply to all of the disclosure requirements in Rule 26.1, and not just to Rule

26.1(a).  This proposal would also require revising the lettering of the subdivision and changing

the reference to "Rule 26.1(a)" to "this Rule." The Advisory Committee agreed with this

suggestion and the reporter agreed to prepare a draft.

The reporter next asked the Advisory Committee members if they wished to discuss the

proposals for creating new subdivisions (d) and (f) to address organizational victims and

intervenors.  The Advisory Committee approved the drafts of these provisions on page 363 of the

Agenda Book at its October 2016 meeting.  A judge member said that he saw no reason not to

adopt the changes.  The Advisory Committee agreed.

The Advisory Committee then discussed the revised proposal to create a new subdivision

(e) to address disclosures in bankruptcy cases.  The reporter and Judge Chagares described their

conversations about the issue with representatives from the Bankruptcy Rules Advisory

Committee.  Judge Campbell suggested changing line 2 to say ". . . if neither the debtor nor the

trustee is a party . . . ." The Advisory Committee approved the proposal to create subdivision (d)

and asked the reporter to confer with the Style Consultants.

III. Discussion Items

A. Item 16-AP-C (Rules 32.1 and 35)

The reporter presented Item 16-AP-C, a new proposal to require courts to designate

orders granting or denying rehearing as "published" decisions so that they would be easier to
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locate.  Materials concerning the proposal begin at page 398 of the Agenda Book. The Advisory

Committee decided to remove the item from its agenda based on considerations identified in the

reporter's memorandum.

B. Item 16-AP-D (Rule 28(j))

Judge Chagares presented Item 16-AP-D, a new proposal to amend the Civil Rules to

include a provision similar to Appellate Rule 28(j).  Materials concerning the proposal begin at

page 408 of the Agenda Book.  The reporter informed the Advisory Committee that the Civil

Rules Advisory Committee had decided to remove the item from its agenda.  The Appellate

Rules Advisory Committee therefore also agreed to remove this item from its agenda.

C. Item 17-AP-A (Rules 4 and 27)

The reporter presented Item 17-AP-A, a new proposal that concerns subpoenas. 

Materials concerning the proposal begin at page 414 of the Agenda Book.  The Advisory

Committee decided to remove the item from its agenda based on considerations identified in the

reporter's memorandum.

D. Item 17-AP-B (Rule 28)

Judge Chagares introduced Item 17-AP-B, a new proposal for amending Rule 28 to

specify the manner of stating the question presented in appellate briefs.  Materials concerning the

proposal begin at page 420 of the Agenda Book.  The proponent of the proposal, Style

Consultant Bryan Garner, spoke to the Advisory Committee by telephone.

Mr. Garner explained that the precise question to be decided on appeal is the most

important matter for an appellate court, but the wording of the question presented is often poorly

phrased.  He said that the manner of stating a question is not just a matter of presentation.  On

the contrary, it is a subject that directly affects the administration of justice.  Mr. Garner asserted

that the question presented should be moved to the front of the brief.  He said that the fact that

judges often don't pay attention is evidence that questions are not presented well.  He said it was

important to include examples of how to state the question presented in the Appellate Rules.  He

also said that the Rule could be made precatory rather than mandatory by including the words

"preferably" or "preferably should," in proposed subdivisions (a)(1) and (a)(1)(D) on page 425 of

the Agenda Book.

A judge member asked Mr. Garner if he thought that questions should never start with

"whether."  Mr. Garner said yes, explaining that the single sentence fragment necessarily

precludes any discussion of the facts.
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A judge member expressed concern that lawyers have difficulty complying with technical

rules.  He also said that a party could use the proposed technique of stating the question

presented under the current Rules.  He felt that it was a question of advocacy.  He did not think it

was possible to make lawyers better advocates by changing the Appellate Rules.

Another judge thought that it would make sense to move the statement of the question

presented up to the front of the brief.  He also thought Mr. Garner was correct in asserting that

many issue statements are poor and could be improved.

Mr. Letter said that if judges found the proposal useful, then he would support it.  An

attorney member agreed that the Rules should impose a word limit on the statement of the

question presented.  

A judge member identified a different problem in many briefs.  He said that it is often

difficult to determine which issues have to be decided if others are decided (e.g., "If we agree on

issue #1, do we have to reach issue #2?").

An attorney member agreed that the statement of the questions presented are often a

problem.  But he did not think that the proposed codification would help.

Two judge members thought that moving the statement of the question presented to the

front of the brief would not be beneficial. 

Following this discussion, the consensus was that the Advisory Committee should not go

forward with the proposal.  The Committee will remove it from the Table of Agenda Items.

IV.  Improving Efficiency in Federal Appellate Litigation

The Committee next considered suggestions for improving efficiency in federal appellate

litigation.

A.  Collateral Order Doctrine

Professor Stephen E. Sachs presented his extensively researched memorandum on the

Collateral Order Doctrine, which starts on page 432 of the Agenda Book.  He first discussed the

difficulty that appellate courts have in balancing factors to determine whether an order is

appealable.  He suggested that to improve the situation, it might be possible to come up with a

list of orders that are automatically appealable.  But before going forward, he said that it might

be valuable to obtain empirical evidence about these orders.
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A judge member was concerned that the empirical study would be a very large

undertaking.  Mr. Letter said that he and a former Advisory Committee member, Mr. Katsas,

previously investigated a similar proposal.  They found that coming up with an improved rule

was too difficult because the circumstances varied so much.  But he said that their lack of

success was not a good reason not to look into the matter. 

Two judge members agreed that Rule 23(f) is not popular.  Professor Sachs elaborated

further on how it might be possible to list some orders that are definitely appealable and some

that are not, but otherwise leave the multi-factor test in place.  Mr. Byron was worried that this

might be difficult.

Two judge members expressed doubt about whether more resources should be devoted to

this project.  Another judge said that he did not think that changing the rule would make the

appellate system more efficient.  He further observed that proposed federal legislation may

address this topic.

Following this discussion, the Advisory Committee decided not to include the matter on

its agenda.

B.  Suggestions of the American Academy of Appellate Lawyers

Judge Chagares presented the suggestions of the American Academy of Appellate

Lawyers (AAAL), which appear in a memorandum beginning on page 474 of the Agenda Book.

After summarizing the memorandum, Judge Chagares asked the Advisory Committee

about the proposal regarding pre-argument focus letters.  A judge member said that such letters

are often a good idea, but the proposal is not a good topic for a Rule.  A judge member said that

increased use of focus letters might be suggested to appellate judges as a good practice without

changing the Appellate Rules.

An academic member next discussed the proposal concerning judicial notice.  He said

that there was already a rule on judicial notice, and perhaps judges were just misapplying the

rules.  An attorney member agreed with the AAAL that some bad practices existed, but did not

think that the Appellate Rules needed to address them.

A judge member said that reply briefs are abused.  But he did not think a satisfactory rule

could be proposed.

Following the discussion, the Advisory Committee decided not to add any of the AALS's

suggestions to its agenda at this time.
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C.  Suggestion Regarding Appellate Rule 47

Professor Sachs finally discussed the possibility of a rule requiring Circuit Courts to post

on their website templates of briefs that comply with local rules.  He suggested that litigants

could download the templates and add the content of the brief.  The templates would have all the

proper word-processing formatting.  The former clerk representative said that the Tenth Circuit

does not have templates but they send litigants a checklist.  She also said that they make one

sample brief available.  The current clerk representative said that the Third Circuit's practice is

the same.  She also worried about the inflexibility of templates.  She was also concerned about

phone calls from people complaining that the template might not work.

Professor Sachs said that if there was an error in the template, there would be a safe

harbor rule.  So if there was a problem, the lawyer would be safe.  But Professor Sachs said that

the proposal only makes sense if clerks often reject briefs.  Mr. Letter said that many briefs filed

in federal circuits are bounced for not being compliant.

VI.  Concluding Remarks

The Administrative Office law clerk reported that she is working on a memorandum

regarding Rule 7.  Mr. Letter and Mr. Katyal reported that they are working on a memorandum

regarding a problem that may arise when a party makes an interlocutory appeal of only one issue

in a case that involved multiple appellate issues.  Professor Sachs and the reporter said that they

would investigate new language from Rule 41(d).

Judge Chagares thanked all of the members of the Advisory Committee and the staff of

the Administrative Office.  He noted the Committee will miss Mr. Katyal, Mr. Garre, and others

who are completing their service.

The meeting of the Advisorty Committee adjourned at 12:30 p.m.
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RE: Report of Advisory Committee on Appellate Rules

DATE: December 7, 2016

I.  Introduction

The Advisory Committee on Appellate Rules met on October 18, 2016, in Washington, D.C. 

At this meeting, the Advisory Committee considered one action item and six discussion items.  The

action item concerned a proposed amendment to Appellate Rule 3 that would eliminate a

requirement of "mailing" a notice of appeal.  The discussion items concerned security provided on

appeal, corporate disclosures, class action settlement objectors, electronic filing by pro se litigants,

circuit splits over the meaning of several Appellate Rules, and initiatives to improve the efficiency

of federal appellate litigation.

The Advisory Committee now presents five information items to the Standing Committee

and no action items.  Although the Advisory Committee agreed with a proposed amendment to Rule

3, the Advisory Committee decided not to present the proposal to the Standing Committee at this

time.  Instead, the Advisory Committee plans to study all of the references to "mail" and "mailing"

in the Appellate Rules and then present a more complete proposal to the Standing Committee.
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Detailed information about the Advisory Committee’s activities can be found in the attached

draft of the minutes of the October 18, 2016 meeting and in the attached agenda.  The Advisory

Committee has scheduled its next meeting for May 3, 2017, in San Diego, California.

II.  Information Items 

A. Items 08-AP-A, 11-AP-C, and 15-AP-D (Electronic Filing and Service of a

Notice of Appeal)

In August 2016, the Standing Committee published proposed changes to Appellate Rule  25

to address the electronic filing and service of documents.1  In light of the proposed changes to Rule

25, the Advisory Committee subsequently considered whether Rules 3(a) and (d) should also be

amended.  Rule 3(a) addresses the filing of a notice of appeal.  Rule 3(d) concerns the clerk's service

of the notice of appeal.

The Advisory Committee concluded that subdivision (a) requires no amendment, but that

subdivisions (d)(1) and (3) need two changes.  The proposed changes are shown in the discussion

draft below.  First, in lines 10 and 22, the words "mailing" and "mails" should be replaced with

"sending" and "sends" to make electronic filing and service possible.  Second, as indicated in lines

13-14, the portion of subdivision (d)(1) saying that the clerk must serve the defendant in a criminal

case "either by personal service or by mail addressed to the defendant" should be deleted.  These

changes will eliminate any requirement of mailing.  The clerk will determine whether to serve a

notice of appeal electronically or non-electronically based on the principles in revised Rule 25.

Rule 3. Appeal as of Right—How Taken1

(a) Filing the Notice of Appeal.2

(1) An appeal permitted by law as of right from a district court to a court of3

appeals may be taken only by filing a notice of appeal with the district clerk within4

the time allowed by Rule 4. At the time of filing, the appellant must furnish the clerk5

with enough copies of the notice to enable the clerk to comply with Rule 3(d).6

* * *7

(d) Serving the Notice of Appeal.8

1 See Committee on Rules of Practice and Procedure of the Judicial Conference of the

United States, Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate,

Bankruptcy, Civil, and Criminal Procedure 27 (August 2016) (proposed revision of Appellate

Rule 25), http://www.uscourts.gov/file/20163/download.

2
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(1) The district clerk must serve notice of the filing of a notice of appeal by9

mailing sending a copy to each party's counsel of record—excluding the10

appellant's—or, if a party is proceeding pro se, to the party's last known address.11

When a defendant in a criminal case appeals, the clerk must also serve a copy of the12

notice of appeal on the defendant, either by personal service or by mail addressed to13

the defendant. The clerk must promptly send a copy of the notice of appeal and of the14

docket entries—and any later docket entries—to the clerk of the court of appeals15

named in the notice. The district clerk must note, on each copy, the date when the16

notice of appeal was filed.17

(2) If an inmate confined in an institution files a notice of appeal in the18

manner provided by Rule 4(c), the district clerk must also note the date when the19

clerk docketed the notice.20

(3) The district clerk's failure to serve notice does not affect the validity of the21

appeal. The clerk must note on the docket the names of the parties to whom the clerk22

mails sends copies, with the date of mailing sending.  Service is sufficient despite the23

death of a party or the party's counsel.24

The Advisory Committee discussed and tentatively approved these suggested changes to Rule

3(d), but decided to postpone sending any proposal to the Standing Committee.  Instead, the

Advisory Committee has decided to study all references to "mail" in the Appellate Rules and then

make a comprehensive recommendation to the Standing Committee.

B. Item No. 12-AP-D (Civil Rule 62 / Appeal Bonds)

In August 2016, the Standing Committee also published proposed changes to Appellate Rule

8(b), which concerns proceedings to enforce the liability of a surety or other security provider who

provides security for a stay or injunction pending appeal.2  The Advisory Committee subsequently

learned of a problem in the published draft.  The first clause of the first sentence of the proposed

revision of Rule 8(b) mentions four forms of security (i.e., "a bond, other security, a stipulation, or

other undertaking"), but the second clause mentions only two (i.e., "a  bond or undertaking").   The

Advisory Committee discussed the problem at its October 2016 meeting and tentatively decided that

2 See id. at 21 (proposed revision of Appellate Rule 8).

3
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it should be corrected by rephrasing the first sentence of the recently published proposed version of

Rule 8(b) as indicated in the discussion draft below: 

Rule 8.  Stay or Injunction Pending Appeal1

* * *2

(b) Proceeding Against a Surety or Other Security  Provider. If a party gives3

security in the form of a bond, a stipulation, an undertaking, or other security, a4

stipulation, or other undertaking with one or more sureties or other security5

providers, each provider submits to the jurisdiction of the district court and6

irrevocably appoints the district clerk as its agent on whom any papers affecting7

its liability on the security bond or undertaking may be served. On motion, a8

security provider’s liability may be enforced in the district court without the9

necessity of an independent action. The motion and any notice that the district10

court prescribes may be served on the district clerk, who must promptly mail a11

copy to each security provider whose address is known. 12

The indicated revision lists the possible forms of security in a more logical order in the

first clause and then refers to them generically as "the security" in the second clause.  Although

the Advisory Committee believes that these corrections will address the problem, the Committee

has decided to postpone acting on the proposed changes until it receives all public comments on

the published version of Rule 8(b).

C. Item No. 08-AP-R (Disclosure Statements)

In August 2016, the Standing Committee published proposed changes to Criminal Rule

12.4, which concerns disclosure statements.3  At its October 2016 meeting, the Advisory

Committee tentatively decided to recommend conforming amendments to Appellate Rule 26.1. 

As shown in the discussion draft below, the changes would modify subdivision (b) and add a new

subdivision (d).

Rule 26.1. Corporate Disclosure Statement1

* * *2

3
 See id. at 251 (proposed revision of Criminal Rule 12.4).

4
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(b) Time for to Fileing; Supplemental Later Filing. A party must file3

the Rule 26.1(a) statement with the principal brief or upon filing a motion,4

response, petition, or answer in the court of appeals, whichever occurs first, unless5

a local rule requires earlier filing. Even if the statement has already been filed, the6

party’s principal brief must include the statement before the table of contents. A7

party must supplement file a statement at a later time promptly if the party learns8

of any additional required information or any changes in required information9

upon its statement whenever the information that must be disclosed under Rule10

26.1(a) changes.11

* * *12

(d) Organizational Victim in a Criminal Case. In a criminal case, unless13

the government shows good cause, it must file a statement identifying any14

organizational victim of the alleged criminal activity.  If the organizational victim15

is a corporation, the statement must also disclose the information required by Rule16

26.1(a) to the extent it can be obtained through due diligence.17

In this discussion draft, the heading and third sentence of subdivision (b) match the

proposed revision of Criminal Rule 12.4(b)(2).  Subdivision (d) matches the proposed revision of

Criminal Rule 12.4(a)(2), with only minor differences necessary for adapting the provision to the

Appellate Rules.  The words "in a criminal case" are added to the heading and the first sentence,

and the subdivision refers to "the information required by Rule 26.1(a)" instead of Criminal Rule

12.4(a)(1).  The Advisory Committee decided to wait before proposing these conforming

amendments to Rule 26.1 to the Standing Committee until receipt of all public comments on the

proposed revision of Criminal Rule 12.4.

In addition to these changes, the Advisory Committee previously had contemplated

making changes to the basic disclosure requirement in Rule 26.1(a) and adding a new section

specifically addressing disclosures in bankruptcy cases.  The Advisory Committee tabled those

proposals at its October 2016 meeting.  The Advisory Committee determined that the burdens

imposed by the proposed additional disclosure requirements in Rule 26.1(a) would outweigh the

likely benefits.  The Advisory Committee remains open to a more targeted approach to amending

Rule 26.1(a), but does not currently plan to pursue one.  The Advisory Committee further

decided not to create special disclosure rules for bankruptcy cases absent a recommendation from

the Advisory Committee on Bankruptcy Rules.

5
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The Advisory Committee tentatively approved a proposal that would expressly impose a

disclosure requirement on persons who want to intervene.  The proposal would add the following

new subdivision to Rule 26.1:

(f) Intervenors. A person who wants to intervene must file a statement1

that discloses the information required by Rule 26.1.2

Although intervention at the appellate level is rare, three circuits have a local rule imposing

disclosure requirements on intervenors that are the same as if they had been a party initially.  The

phrase "a person who wants to intervene" comes from Rule 15.1(d).  Separately, the Advisory

Committee is considering proposals regarding disclosures for persons filing amicus briefs.

D.  Item No. 12-AP-F (Class Action Settlement Objectors)

In August 2016, the Standing Committee published a proposed revision of Civil Rule 23

to address objections to class action settlements.4  At its October 2016 meeting, the Advisory

Committee considered whether the proposed changes to Rule 23 would require conforming

amendments to the Appellate Rules.  The sense of the Committee was that no amendments are

necessary.  The Advisory Committee therefore has removed this item from its Agenda.

E. Item Nos. 15-AP-A, 15-AP-E, 15-AP-H (Electronic Filing by Pro Se Litigants)

As mentioned above, in August 2016, the Standing Committee published a proposed

revision of Appellate Rule 25 to address electronic service and filing.5  Proposed subdivision

(a)(2)(B)(ii) will leave in place the current requirement that unrepresented parties may file papers

electronically only if allowed by court order or local rule.  At its October 2016 meeting, the

Advisory Committee considered whether to reopen this question for further consideration in light

of several suggestions submitted by members of the public.  The sense of the Advisory

Committee was not to recommend any additional changes.  The Committee, however, will not

take any action with respect to the published revised version of Rule 25 until it receives all public

comments.

III. Other Matters

4
 See id. at 211 (proposed revision of Civil Rule 23).

5 See id. at 27 (proposed revision of Appellate Rule 25).

6
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At its October 2016 meeting, the Advisory Committee studied two additional matters for

possible future inclusion on its agenda.  First, the Committee looked at several circuit splits

under the Appellate Rules.  These splits are about: (1) whether delay by prison authorities in

delivering the order from which an inmate wishes to appeal can be used in computing the time

for appeal under Rule 4(c); (2) whether the costs for which a bond may be required under Rule 7

can include attorney's fees; and (3) whether an appellate court in awarding costs under Rule

39(a)(4) must specify the specific costs to be taxed.  The Committee decided to investigate the

first two circuit splits further but concluded that amending Rule 39(a)(4) would not be an

appropriate way to address the third circuit split.  Second, the Committee discussed several law

review articles proposing ways to make appellate litigation faster and less expensive.  As

recounted in the minutes, the Committee decided to seek additional information before taking

action and will address the matter again at future meetings.

Enclosures:

1.  Draft Minutes from the October 18, 2016 Meeting of Appellate Rules Committee

2.  Agenda Table for the Appellate Rules Committee 

7
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Advisory Committee on Appellate Rules

Table of Agenda Items —December 2016

FRAP Item Proposal Source Current Status

07-AP-E Consider possible FRAP amendments in response to

Bowles v. Russell (2007).

Mark Levy, Esq. Discussed and retained on agenda 11/07

Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 04/11

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15

07-AP-I Consider amending FRAP 4(c)(1) to clarify the effect of

failure to prepay first-class postage.

Hon. Diane Wood Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15

08-AP-A Amend FRAP 3(d) concerning service of notices of

appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16
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FRAP Item Proposal Source Current Status

08-AP-C Abolish FRAP 26(c)’s three-day rule. Hon. Frank H. Easterbrook Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)

and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16

09-AP-B Amend FRAP 1(b) to include federally recognized

Indian tribes within the definition of “state”

Daniel I.S.J. Rey-Bear, Esq. Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 10/10

Discussed and retained on agenda 10/11

Discussed and retained on agenda 04/12; 

       Committee will revisit in 2017

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Discussed and retained on agenda 04/13

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16
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FRAP Item Proposal Source Current Status

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

12-AP-B Consider amending FRAP Form 4's directive concerning

institutional-account statements for IFP applicants

Peter Goldberger, Esq., on

behalf of the National

Association of Criminal

Defense Lawyers (NACDL)

Discussed and retained on agenda 09/12

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

12-AP-D Consider the treatment of appeal bonds under Civil Rule

62 and Appellate Rule 8

Kevin C. Newsom, Esq. Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

12-AP-E Consider treatment of length limits, including matters

now governed by page limits

Professor Neal K. Katyal Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15
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FRAP Item Proposal Source Current Status

13-AP-B Amend FRAP to address permissible length and timing

of an amicus brief in support of a petition for rehearing

and/or rehearing en banc

Roy T. Englert, Jr., Esq. Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15

13-AP-H Consider possible amendments to FRAP 41 in light of

Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.

Schad, 133 S. Ct. 2548 (2013)

Hon. Steven M. Colloton Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Draft approved 10/15 for submission to Standing Committee

Approved by Standing Committee 01/16

14-AP-D Consider possible changes to Rule 29's authorization of

amicus filings based on party consent 

Standing Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

Discussed by Standing Committee 1/16 but not approved

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

15-AP-A Consider adopting rule presumptively permitting pro se

litigants to use CM/ECF

Robert M. Miller, Ph.D. Awaiting initial discussion

Discussed and retained on agenda 10/15

Draft approved 04/16 for submission to Standing Committee

Approved for publication by Standing Committee 06/16

15-AP-B Technical amendment – update cross-reference to Rule

13 in Rule 26(a)(4)(C)

Reporter Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

Approved by Judicial Conference 09/15

Transmitted to the Supreme Court 10/15

15-AP-C Consider amendment to Rule 31(a)(1)’s deadline for

reply briefs

Appellate Rules Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

Approved by Standing Committee 01/16

15-AP-D Amend FRAP 3(a)(1) (copies of notice of appeal) and

3(d)(1) (service of notice of appeal)

Paul Ramshaw, Esq. Awaiting initial discussion

Discussed and retained on agenda 10/15

Discussed and retained on agenda 04/16

Discussed and retained on agenda 10/16
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FRAP Item Proposal Source Current Status

15-AP-E Amend the FRAP (and other sets of rules) to address

concerns relating to social security numbers; sealing of

affidavits on motions under 28 U.S.C. § 1915 or 18

U.S.C. § 3006A; provision of authorities to pro se

litigants; and electronic filing by pro se litigants

Sai Awaiting initial discussion

Discussed and retained on agenda 10/15

Partially removed from Agenda and draft approved for

submission to Standing Committee  4/16

Approved for publication by Standing Committee 06/14

16-AP-C Suggestion to amend Federal Rules of Appellate

Procedure 32.1 and 35 to require publication of orders

granting rehearing en banc, etc.

Eric Bravo, Esq. Awaiting initial discussion

16-AP-D Suggestion to amend Federal Rule of Appellate

Procedure 28 to address how supplemental authority is to

be filed, whether a response is permitted, whether a reply

is permitted, etc.     

John Vail, Esq. Awaiting initial discussion
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 DRAFT Minutes of the Fall 2016 Meeting of the

Advisory Committee on Appellate Rules

October 18, 2016

Washington, D.C.

Judge Neil M. Gorsuch, Chair, Advisory Committee on Appellate Rule  alled the meeting

of the Advisory Committee on Appellate Rules to order on Tuesday, Octobe  8, 2016, at 9:00 a.m.,

at the Thurgood Marshall Federal Judicial Building in Washington, D C

In addition to Judge Gorsuch, the following members of the Advisory Committee on

Appellate Rules were present: Judge Michael A. Chagares, J ice Judith L. Frenc  Gregory G.

Katsas, Esq., Neal K. Katyal, Esq., Judge Brett M. Kavana h, Judge Stephen Joseph M phy III,

Kevin C. Newsom, Esq., Judge Brett M. Kavanaugh  d Professor Stephen E. Sachs.  Acting

Solicitor General Ian Heath Gershengorn was represent  by Dougl  Letter, Esq., and H. Thomas

Byron III, Esq.

Also present were: Judge David G  C mpbell, Chair, S ding Committee on Rules of

Practice and Procedure; Professor Daniel R  Coqu te  Reporter, S nding Committee on Rules

of Practice and Procedure; Ms. Shelly Cox, dministra  ecialist, Rules Committee Support

Office of the Administrative Office of the U  Cou  (RCSO); Ms. Lauren Gailey, Rules Law

Clerk, RCSO; Gregory G. Gar  q., Member  nding Committee on the Rules of Practice and

Procedure and Liaison Me ber, Ad ory Comm ee on Appellate Rules; Bridget M. Healy, Esq.,

Attorney Advisor, RCS ; Marie Lea  Esq., Resea h Associate, Advisory Committee on Appellate

Rules; Professor G ory E. Mag  Reporter, Ad isory Committee on Appellate Rules; Scott

Myers, Esq., Attorney dvisor  CSO; E h A. Shumaker, Clerk of Court Representative,

Advisory Committee on A late Rules; and Rebecca A. Womeldorf, Esq., Secretary, Committee

on Rules   & Proce re and Rules Committee Officer.  Judge Pamela Pepper, Member,

Advis y Committee  Bankrup y Rules and Liaison Member, Advisory Committee on Appellate

Rul , participated by te phone.

I. Intr uctions

Judge orsuc  began the meeting by welcoming Judge Campbell, Justice French, Judge

Pepper, Professo  achs, and Ms. Shumaker to their first meeting of the Advisory Committee.  He

thanked Ms. Cox and Ms. Womeldorf for organizing the meeting and setting up a dinner that took

place the evening before.

Judge Campbell greeted the Committee Members and said it was a privilege to be involved

in the process.  Ms. Womeldorf then introduced the staff of the Administrative Office.  Every person

present at the meeting then introduced himself or herself.  Judge Gorsuch then expressed his
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gratitude to Judge Colloton, the former chair of the Advisory Committee, for clearing much of the

Committee's agenda before his term expired.  Judge Gorsuch further thanked Judge Jeffrey Sutton,

the former chair of the Standing Committee, for his assistance with the Advisory Committee's work.

II. Public Comment on Proposed Amendments to Rule 29

In August 2016, the Standing Committee published a proposed amend nt to Rule 29(a).1 

The change would authorize a court of appeals to "strike or prohibit the filin  f an amicus brief that

would result in a judge’s disqualification."  The Advisory Committe  d comments on this

proposed change from Associate Dean Alan Morrison of the Georg  ashing n University Law

School, who also filed written comments prior to the meeting.2  Dean Morrison a rted that there

was no need for the amendment, that the amendment would not lve the problem tha   is intended

to solve, that the amendment might deprive the courts of in mation, and that the amen ent will

deny amici the opportunity to be heard.

A judge member mentioned that the proposed am dm nt was largely a codification of

existing local rules.  Dean Morrison responded that he had nev  seen a recusal based on an amicus

brief.  He asserted that most attorneys file icus briefs well bef  knowing who the judges are. 

Accordingly, a client might hire a lawyer  write  ief and then ve the brief stricken.  Dean

Morrison asserted that there would be nothin  that the a y could do about the possibility that

the amicus brief might be stricken either before r afte  ling it. D an Morrison also pointed out that

the Supreme Court receives m  micus briefs  the appellate courts, that all of its Justices are

known at the time of filing  nd that cusal base  n amicus briefs has never been a problem even

though the Supreme C rt does not ve a rule lik  he one proposed.

Dean Morrison knowl ged that   causing a recusal could possibly be a problem

when a case is reheard en  and said that his written comments address this issue.  He also said

that a brief g   filed at t  panel stage and then stricken when the case is reheard en banc.  An

attorn  member ask  whether,  the time an amicus brief is stricken, it would be too late to file

a s titute brief.  Dean Morrison s id that it would be too late.  The attorney member also noted

wh  there is more than o  amicus or more than one lawyer on the amicus brief, it might be unclear

1 See C mi e on Rules of Practice and Procedure of the Judicial Conference of the United

States, Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate, Bankruptcy,

Civil, and Criminal Procedure 41 (August 2016) [hereinafter August 2016 Proposed Amendments]

(proposed revision of Appellate Rule 29), http://www.uscourts.gov/file/20163/download.

2 See Comment from Alan Morrison,

https://www.regulations.gov/document?D=USC-RULES-AP-2016-0002-0003.

2
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who caused the recusal.  An academic member asked how often judges recuse themselves.  Dean

Morrison did not have the statistics.  The Advisory Committee took Dean Morrison's comments

under advisement and will decide what action to take after the public comment period on Rule 29

ends on February 15, 2017.

III. Approval of Minutes of Spring 2016 Meeting and Report on June 2016 Meeting of the

Standing Committee

The Committee approved the Minutes of the April 5, 2016 Mee g f the Advisory

Committee, with the correction of one typographical error on page 7 3  he rep er mentioned that

Judge Colloton had communicated with the chief judges of the various circuits ab t Item No. 15-

AP-F (Appellate Rule 39(e) and Recovery of Appellate Fees)  the April 2016 Min s indicated

he would.  Judge Gorsuch recounted items of interest from e June 2016 meeting of th  tanding

Committee.

IV. Action Item—Item 11-AP-C (Amendments to Rule  (a) nd (d))

Judge Gorsuch introduced this mat  which concerns am dments to Rules 3(a) and 3(d)

to eliminate references to "mailing."4  The A visory mmittee first ussed the proposed change

to Rule 3(a).   The clerk representative sugge d elimina  he proposed word "nonelectronic" in

line 6 of the discussion draft because it might c use co usion.  A  attorney member suggested that

"hard copy" might be a better w   A judge me r then asked whether attorneys reading the rule

might think that hard copie  would a ays be need d.  Judge Campbell asked whether the confusion

might lead to extra pap  being filed i  he court.  T  clerk representative said that she did not think

so.  Judge Campbell so asked wh her the second entence of Rule 3(a) was needed at all, given

that clerks can provid  e nece ary copi    clerk representative said it probably would not

make a difference.  A jud  ember worried about imposing additional burdens on the clerks of

court.  Th  y Commi e then discussed the proposed changes to Rule 3(d).  The reporter

explai d the purpos  f the am dments.  The clerk representative expressed agreement with the

pro sal.

llowing the di ssion, the Advisory Committee voted to recommend the proposed

changes t  ule 3(d) bu  ot to recommend any changes to Rule 3(a).  But rather than sending the

3 See Advisory Committee on Rules of Appellate Procedure, Fall 2016 Meeting 

at 33 [hereinafter Fall 2016 Agenda Book] (draft minutes of the April 2016 meeting of the Advisory

Committee), www.uscourts.gov/file/20243/download.

4  See id. at 51 (memorandum on Item 11-AP-C).

3
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proposal to the Standing Committee, the Advisory Committee decided to hold the matter until the

spring.  In the meantime, the Advisory Committee asked the reported to study all references to "mail"

in the appellate rules and to prepare a memorandum suggesting revisions.  At the Spring 2017

meeting, the Advisory Committee will determine whether to change other rules along with Rule 3(d). 

It was also the sense of the Advisory Committee that district court judges should be consulted about

whether any alternative changes to Rule 3(a) should be considered.

V.  Discussion Items

A. Item No. 12-AP-D (Civil Rule 62 / appeal bonds)

The Reporter introduced Item No. 12-AP-D, which co rns the treatment of peal bonds

under Civil Rule 62 and Appellate Rule 8.5  As explained in e memorandum addressing is issue,

there is a discrepancy between the first and second claus  f the first sentence of the version of Rule

8(d) recently published for public comment.6  The memo dum sug sted four possible options for

addressing the discrepancy.

An attorney member said that he f rred the third op  because it would correct all

problems addressed in the memorandum.  I  respo  o a question f  a judge member about the

term "security" in line 27, the attorney mem er said th   word "security" in line 27 refers to

"security" in line 21.  Another attorney memb  expla ed the his ory of the rule.  Judge Campbell

asked whether Rule 8(d) sho  atch Civil l  62.1 by saying "bond, undertaking, or other

security" (but not "stipulat n").  An torney me ber expressed concern about limiting Rule 8(d)

in this way.  The Com ttee then co idered addi nal proposals for redrafting the first sentence

of Rule 8(d) so that  orms of secu ty were listed in he first clause and then referred to generically

in the second clause as he sec ty.

Fol  f rther dis sion, the sense of the Committee was to change the first clause of

Rule 8 ) to say "If  rty give  ecurity in the form of a bond, a stipulation, an undertaking, or

oth  security, a stipula , or othe  undertaking with . . ." and to change the second clause to say

"af ting its liability on e security bond or undertaking may be served . . . ."  The Advisory

Comm e decided to po one submitting the proposed changes to the Standing Committee until

it receives l public comments on the recently published version of Rule 8.

5  See id. at 73 (memorandum on Item No. 12-AP-D).

6  See August 2016 Proposed Amendments, supra note 1, at 21-23 (proposed revision of Rule

8).

4
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B. Item No. 08-AP-R (disclosure requirements)

This item concerns proposed revisions to Appellate Rules 26.1 and 29(c), which require

parties and amici curiae to make certain disclosures.7  The Advisory Committee first considered the

proposed changes to Rule 26.1(a).8  A judge member expressed the view that the current rule should

not be changed.  An attorney member said that the coverage of the phrase "related matter" in (a)(2)-

(4) "could be immense."  Another attorney member said that D.C. Circuit loc  ules use the term

"entity" because that term appears in the financial disclosure form.  A j ge member said that

requiring the disclosure of the names of lawyers, witnesses, and judges  be very burdensome

in bankruptcy cases because there could be ten related matters in a ma r chapt  11 reorganization. 

Another judge member said that deciding what is a "related matter" would be very fficult without

more guidance.  He then expressed doubt that the Committee uld go forward with e proposal. 

Another judge member explained that the guiding thought as that judges don't want to ig into a

case and then find out that there was a problem; he said e term "relat d state matter" was drafted

with habeas cases in mind.  He thought more disclosur  ould be h pful.  Judge Campbell asked

why Professor Daniel Capra had written the original mem and m about this item.  An attorney

member explained that there were complaints by judges that th  did not have enough disclosure up

front.  The clerk representative said that th  ersion of Rule 26 ) in the Agenda Book would

generate many questions to clerks of court bout  is a "related tter."  An attorney member

said that the costs appeared to be larger than e benefit    clerk member also said that there is

already a "certificate of interested parties" that  filed d that is u d for recusal purposes.  Another

attorney suggested that unless th  dges see a st  need for additional disclosure, then the lawyers

7 See Fall 20  Agenda B   note 3, at 89 (memorandum on Item No. 08-AP-R). 

8 The discussion d f  f Rule 26.1(a) under consideration read as follows:

 Rule 26.1. C orate D losure Statement

(a) Who Must File; What Must Be Disclosed. Any nongovernmental  corporate

party to a proceed g in a court of appeals must file a statement that lists:

(1) ny parent corporation, and any publicly held corporation entity, that owns

10% or m re of its stock that has a 10% or greater ownership interest in the party or

tates at there is no such corporation or entity; 

(2) the names of all judges in the matter and in any related [state] matter;

(3) the names of all lawyers and legal organizations that have appeared or are

expected to appear for the party in the matter [and any related matter]; and

(4) the names of all witnesses who have testified on behalf of the party in the

matter [and any related matter].

5
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would rather not have it.  A judge member said that there could be a benefit to judges and taxpayers,

but recognized that it was burdensome.  Following discussion, the Advisory Committee approved

a motion to table further consideration of amendments to Rule 26.1(a).  The Advisory Committee

determined that the burdens imposed by the proposed additional disclosure requirements in Rule

26.1(a) would outweigh the likely benefits. The Advisory Committee remains open to a more

targeted approach to amending Rule 26.1(a), but does not currently plan to pursue one.

The Advisory Committee next considered the proposed changes  Rule 26.1(d).  The

reporter explained that the language of the current discussion draft is d from the recently

published proposed revision of Criminal Rule 12.4(a)(2).9  The Co mittee cussed the matter

briefly and then approved the proposed amendment.

The Advisory Committee then considered the discu on draft of Rule 26.1(b).  T  reporter

explained that the proposed changes in this discussion ft would par ially conform Rule 26.1(b)

to the recently published proposed revision of Criminal ule 12.4(b   A judge member spoke in

favor of the proposed changes to both the title and the text o  e r e.  Following further discussion,

the Advisory Committee voted in favor of the proposed amen ent.

The Advisory Committee next co idere   discussion ft of Rule 26.1(e), which

concerns disclosures in bankruptcy cases.  A udge mem  id that the Advisory Committee on

Appellate Rules might not want to take the lead n this atter.  An cademic member suggested that

the bankruptcy courts might n  d a rule bec  they would already know the information.  A

judge member responded t at a ban ptcy cour  ould know the names of debtors at the time the

case was filed but wou  not know a ditional info ation until it was developed later in the case. 

A judge member sai  hat the propo l had been prompted by an ethics opinion.  Judge Chagares and

Judge Pepper voluntee d to di ss the m  rther with members of the Advisory Committee

on Bankruptcy Rules.  Th  e of the Committee was to table consideration of Rule 26.1(e) until

the Advis  ittee on B kruptcy Rules provides a recommendation. 

The Advisory Co mittee ne t considered the discussion draft of Rule 26.1(f), which would

imp e disclosure require nts on persons who want to intervene.  The reporter explained the draft. 

Follow g a brief discussi n, the Advisory Committee voted in favor of the proposed amendment.

9 See August 2016 Proposed Amendments, supra note 1, at 251-253 (proposed revision of

Criminal Rule 12.4).

10 See id. 

6
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The Advisory Committee then considered the discussion draft of Rule 26.1(g), which would

prevent local rules from increasing or decreasing the disclosure requirements of Rule 26.1(a). 

Following discussion, the Committee decided to remove section (g) because the section would only

make sense if section (a) would be amended.

The Advisory Committee next considered the discussion draft of Rule 29(c)(1).11  This

provision would require persons who file amicus briefs to make the same disclo es required under

the discussion draft of Rule 26.1(a).  The Committee concluded that the ame ment was not needed

because the proposal to amend Rule 26.1(a) had been tabled.  The Commi  herefore also decided

to table the proposal to amend Rule 29(c)(1).

Finally, the Advisory Committee considered the discus n draft of Rule 29(c) (D), which

would require a statement about whether a lawyer or legal ganization authored the bri  n whole

or in part, and, if so, identifies each such lawyer or legal ganization   Following brief discussion,

the Advisory Committee rejected the change because th  did not s m to be a huge need for it and

because party briefs do not require this.

C. Item No. 12-AP-F (class actio  tlement objectors

The Advisory Committee next cons ered Item 12 AP-F, which concerns a possible

problem with some objections to class action s tleme s.12  Follo ing a brief discussion, the sense

of the Advisory Committee w  hat this item uld be removed from the agenda because the

Advisory Committee on th  Civil R les has ful  addressed the matter in the recently published

provision to Rule 23.13  he Advisor  Committee c ncluded that no conforming amendment to the

Appellate Rules wa  ecessary.

D. Item Nos. 15-A , 15-AP-E, 15-AP-H (electronic filing by pro se litigants)

he Advisory ommitte  ext considered Item Nos. 15-AP-A, 15-AP-E, and 15-AP-H.14 

Th  three items conc  proposa  to modify the Appellate Rules so that they generally would

11  Fall 2016 genda Book, supra note 3, at 93.

12 See F  2 16 Agenda Book, supra note 3, at 133 (memorandum on Item No. 12-AP-F). 

13 See August 2016 Proposed Amendments, supra note 1, at 211 (proposed revision of Civil

Rule 23).

14 See Fall 2016 Agenda Book, supra note 3, at 145 (memorandum on Items Nos. 15-AP-A,

15-AP-E, 15-AP-H).  
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allow pro se litigants to file documents electronically.  The Committee considered but did not

approve these proposals when addressing the recent changes to Appellate Rule 25.  The published

proposed revision of Rule 25 retains the current rule that unrepresented parties may file papers

electronically only if allowed by court order or local rule.15  One judge member thought the

Committee should resume consideration of this matter, but the sense of the Committee was to

remove the item from the agenda.  Representatives from the Administrative Office said that they

would continue to look at the subject of pro se filing and report back to the Co mittee.

The Committee then took a break for lunch.

E. Circuit Splits over the Meaning of Appellate Rules 4(c), 7, and 39( (4)

When the meeting resumed, the Committee discuss  three circuit split on the int retation

of the Appellate Rules and considered whether to add th m to its Age da.16  The Committee first

considered a circuit split under Rule 4(c). Judge Gorsu  introduc  the issue and explained that

appellate courts disagree about whether the period for filin   n ce of appeal may be extended if

prison officials delay in notifying an inmate of the entry of a j ment or appealable decision.  Mr.

Byron said that the Bureau of Prisons had fl d two issues.  Firs   would be difficult to track and

provide evidence of when an inmate actually eceiv  tice of the dis t court's entry of judgment. 

Second, a prisoner's assertion of a delay coul  e burden  o prison staff.  A judge member said

that the Third Circuit's decision was made bef e Bow s v. Russ ll, 551 U.S. 205 (2007), and the

relevant arguments might not h  been raised   ge Campbell said that it would be rare for this

issue to arise in a criminal ase.  N  ecision w  made about including this issue on the agenda. 

For the spring meeting  he reporter ll determine ow often this issue arises in civil cases.

The Committe  en dis sed a cir  it under Rule 7 about whether the costs for which

a bond may be required u  Rule 7 can include attorney's fees.  Some circuits take the position

that, wher     fee shift  statute, the bond on appeal can cover the fees.  The D.C. and Third

Circui  disagree, rea ing that quiring a bond to cover attorney's fees might deter non-frivolous

app ls.  A judge memb  noted tha  the Third Circuit opinion was not published.  Judge Campbell

ask  how often district urts award fees before the appeal.  The clerk representative said that

attorne  fees cases usual  come to the appellate courts independently.  Mr. Byron also wondered

how often ese cases a e.  No decision was made about including this issue on the agenda.  For

the spring m ing, th  reporter will determine how often this issue arises.

15  See August 2016 Proposed Amendments, supra note 1, at 271 (proposed revision of

Appellate Rule 25).

16  See Fall 2016 Agenda Book, supra note 3, at 163 (memorandum on circuit splits). 
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The Committee then considered a circuit split about whether an appellate court in awarding

costs under Rule 39(a)(4) must specify the specific costs to be taxed.  An academic member asked

what the objection would be to giving the district court discretion to decide. Judge Campbell asked

whether the word "court" refers to the appellate court or to the district court.  A member suggested

that the historical sections in Moore's Federal Practice and Wright & Miller might have some history

on this topic.  Following discussion, the Committee decided not to put this issue on the agenda.

F. Initiatives to Improve the Efficiency of Federal Appeals

The Advisory Committee next considered the subject of how mendm s to the Appellate

Rules might lower costs and make appeals faster and more efficient.17  Judge Go ch introduced

the subject and referred to the law review cited in the reporter'  memorandum on th  bject.  Mr.

Letter said the Committee already had looked into the interl utory appeals issue.  A Judg  Member

said that some of Martin Siegel's suggestions might be id s to send to Chief Judges of each circuit. 

Professor Coquillete said that the Civil Rules Committ  had dropp d a number of forms because

they were difficult to update.  But he said that forms ma g l gation more efficient might be

beneficial.  Judge Campbell said that he would inquire about w ther any of the proposed steps had

been taken.

A judge member suggested the rules ould requ   introduction and summary together

in the brief and not separately.  Another judge m mber ked whet r there might be ways to address

interlocutory appeals.  An atto  member said l rules on contents of briefs are a problem.   As

examples, he mentioned th  the cir its have di rent rules on parallel citations and ways to cite

the record or trial.  Prof sor Sachs v unteered to s dy interlocutory appeals and report back to the

Advisory Committ   Judge Kav augh voluntee d to work with the representatives from the

Department of Justice  the is s of sect   briefs and citations.

VI.  New B

Judge Gorsuch vited me bers of the Advisory Committee to propose possible new

bus ss for the Committ  to consider.

M  Katyal said hat the Eighth Circuit has a trap for the unwary.  If a party seeks an

interlocutory peal o  one issue, the party then cannot later appeal other issues.  Other circuits have

a different rule.  ge Gorsuch said that the topic will be on the agenda for the spring meeting and

that the spring agenda book will include a memorandum on the subject prepared by Mr. Katyal. 

17  See Fall 2016 Agenda Book, supra note 3, at 163 (memorandum on circuit splits).
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Prof. Coquillette said that it would be better for a committee to resolve this issue than to wait for the

Supreme Court to resolve it through litigation.

Mr. Katyal separately discussed variations in the circuits on Appellate Rule 30 concerning

joint appendices.  He cited the example of whether supplemental joint appendices are allowed by

motion or by right.  Another issue is whether the joint appendix can be deferred until after all the

briefs come in.  Mr. Letter and Prof. Coquillette both supported the suggestion at the Committee

should consider this issue.  Ms. Shumaker agreed.  Judge Chagares and Judge avanaugh, and others

thought the Committee should consider the matter.  Judge Campbell aske  ther electronic filing

would affect joint appendices.  Ms. Shumaker said that hyperlinkin  etwee  lectronically filed

briefs and the record will be possible in the future, and said that the Second and th Circuit are

already experimenting with a system.  Judge Chagares said that re should not be a r  prohibiting

all paper.  Judge Murphy said that this is one of the most co plicated things appellate la rs have

to deal with.  He saw the benefit of a national rule but th ght that such a rule might affect lawyers

who know only the local practice.  Judge Gorsuch ask  Mr. Lett  and Mr. Katyal to prepare a

memorandum for the spring meeting.

Mr. Byron suggested another item  ew business.  He d that Rule 45 and Rule 40(b) 

provide lengths for rehearing en banc petiti s but  for responses   he clerk representative said

that the responding party just follows the peti ner's limi    said that although it seems like there

is a gap, the issue has not been a problem.  Gi n tha  he rule w  just amended and there was no

confusion, the sense of the C ittee was tha  h  proposed item should not be included on the

agenda.

Judge Gorsu  announced at the Commit e had received a request to make a rule that

courts publish orders g ting e  anc hea   he worry is that a lawyer (or another court) will

rely on a panel decision w  knowing that rehearing en banc had been granted.  A judge member

believed th     sensible quest.  Mr.  Byron said that a rule requiring publication might raise

contro rsy and that ublicatio  is an unusual term given that most documents are available on

Pa .  Judge Gorsuch a ed the cle k representative for guidance.  She said that Westlaw decides

wh  rder to publish, no  he court.  Mr. Letter said that maybe this is an issue for which a letter

should  written.  Mr. B on asked whether there was a problem requiring publication.  A judge

member s d that a 7th ircuit local rule says that it must be published in the Federal Reporter. 

These orders  app  on Pacer.  Mr. Byron and Mr. Letter said they will work with others in

investigating thi  ue.

10
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Finally, the Advisory Committee considered Ms. Shumaker's memorandum in the Agenda

Book.18  The memorandum explains that Rules 10, 11, 27, and 30 do not account (or do not account

fully) for electronic records.  She said that the current situation is difficult to address.  Judge

Campbell said that the Civil Rules contained too many references to paper to correct but they did not

cause many problems.  The clerk representative said that on appeal the problems are greater.  The

sense of the Committee was that this is a topic to look into; there should be an inventory of what has

to be changed.  The clerk representative and reporter will make a list of all pl s where the rules

have to be changed to bring them into conformity with current practice with t trying to change the

practice.

VII. Adjournment

The meeting adjourned at 2:10 p.m.

18 See id. at 183 (memorandum on Potential Fed. R. App. P. Updates).
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  Minutes of the Fall 2016 Meeting of the 
Advisory Committee on Appellate Rules

October 18, 2016

Washington, D.C.

Judge Neil M. Gorsuch, Chair, Advisory Committee on Appellate Rules, called the meeting

of the Advisory Committee on Appellate Rules to order on Tuesday, October 18, 2016, at 9:00 a.m.,

at the Thurgood Marshall Federal Judicial Building in Washington, D.C.

In addition to Judge Gorsuch, the following members of the Advisory Committee on

Appellate Rules were present: Judge Michael A. Chagares, Justice Judith L. French, Gregory G.

Katsas, Esq., Neal K. Katyal, Esq., Judge Brett M. Kavanaugh, Judge Stephen Joseph Murphy III,

Kevin C. Newsom, Esq., and Professor Stephen E. Sachs.  Acting Solicitor General Ian Heath

Gershengorn was represented by Douglas Letter, Esq. and H. Thomas Byron III, Esq.

Also present were: Judge David G. Campbell, Chair, Standing Committee on Rules of

Practice and Procedure; Professor Daniel R. Coquillette, Reporter, Standing Committee on Rules

of Practice and Procedure; Ms. Shelly Cox, Administrative Specialist, Rules Committee Support

Office of the Administrative Office of the U.S. Courts (RCSO); Ms. Lauren Gailey, Rules Law

Clerk, RCSO; Gregory G. Garre, Esq., Member, Standing Committee on the Rules of Practice and

Procedure and Liaison Member, Advisory Committee on Appellate Rules; Bridget M. Healy, Esq.,

Attorney Advisor, RCSO; Marie Leary, Esq., Research Associate, Advisory Committee on Appellate

Rules; Professor Gregory E. Maggs, Reporter, Advisory Committee on Appellate Rules; Scott

Myers, Esq., Attorney Advisor, RCSO; Elisabeth A. Shumaker, Clerk of Court Representative,

Advisory Committee on Appellate Rules; and Rebecca A. Womeldorf, Esq., Secretary, Committee

on Rules of Practice & Procedure and Rules Committee Officer.  Judge Pamela Pepper, Member,

Advisory Committee on Bankruptcy Rules and Liaison Member, Advisory Committee on Appellate

Rules, participated by telephone.

I. Introductions

Judge Gorsuch began the meeting by welcoming Judge Campbell, Justice French, Judge

Pepper, Professor Sachs, and Ms. Shumaker to their first meeting of the Advisory Committee.  He

thanked Ms. Cox and Ms. Womeldorf for organizing the meeting and setting up a dinner that took

place the evening before.

Judge Campbell greeted the Committee Members and said it was a privilege to be involved

in the process.  Ms. Womeldorf then introduced the staff of the Administrative Office.  Every person

present at the meeting then introduced himself or herself.  Judge Gorsuch then expressed his

gratitude to Judge Colloton, the former chair of the Advisory Committee, for clearing much of the



1 See Committee on Rules of Practice and Procedure of the Judicial Conference of the United

States, Preliminary Draft of Proposed Amendments to the Federal Rules of Appellate, Bankruptcy,

Civil, and Criminal Procedure 41 (August 2016) [hereinafter August 2016 Proposed Amendments]

(proposed revision of Appellate Rule 29), http://www.uscourts.gov/file/20163/download.

2 See Comment from Alan Morrison,

https://www.regulations.gov/document?D=USC-RULES-AP-2016-0002-0003.
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Committee's agenda before his term expired.  Judge Gorsuch further thanked Judge Jeffrey Sutton,

the former chair of the Standing Committee, for his assistance with the Advisory Committee's work.

II. Public Comment on Proposed Amendments to Rule 29

In August 2016, the Standing Committee published a proposed amendment to Rule 29(a).1

The change would authorize a court of appeals to "strike or prohibit the filing of an amicus brief that

would result in a judge’s disqualification."  The Advisory Committee heard comments on this

proposed change from Associate Dean Alan Morrison of the George Washington University Law

School, who also filed written comments prior to the meeting.2  Dean Morrison asserted that there

was no need for the amendment, that the amendment would not solve the problem that it is intended

to solve, that the amendment might deprive the courts of information, and that the amendment will

deny amici the opportunity to be heard.

A judge member mentioned that the proposed amendment was largely a codification of

existing local rules.  Dean Morrison responded that he had never seen a recusal based on an amicus

brief.  He asserted that most attorneys file amicus briefs well before knowing who the judges are.

Accordingly, a client might hire a lawyer to write a brief and then have the brief stricken.  Dean

Morrison asserted that there would be nothing that the attorney could do about the possibility that

the amicus brief might be stricken either before or after filing it.  Dean Morrison also pointed out that

the Supreme Court receives more amicus briefs than the appellate courts, that all of its Justices are

known at the time of filing, and that recusal based on amicus briefs has never been a problem even

though the Supreme Court does not have a rule like the one proposed.

Dean Morrison acknowledged that a brief causing a recusal could possibly be a problem

when a case is reheard en banc and said that his written comments address this issue.  He also said

that a brief might be filed at the panel stage and then stricken when the case is reheard en banc.  An

attorney member asked whether, at the time an amicus brief is stricken, it would be too late to file

a substitute brief.  Dean Morrison said that it would be too late.  The attorney member also noted

when there is more than one amicus or more than one lawyer on the amicus brief, it might be unclear

who caused the recusal.  An academic member asked how often judges recuse themselves.  Dean



3 See Advisory Committee on Rules of Appellate Procedure, Fall 2016 Meeting 

at 33 [hereinafter Fall 2016 Agenda Book] (draft minutes of the April 2016 meeting of the Advisory

Committee), www.uscourts.gov/file/20243/download.

4 See id. at 51 (memorandum on Item 11-AP-C).
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Morrison did not have the statistics.  The Advisory Committee took Dean Morrison's comments

under advisement and will decide what action to take after the public comment period on Rule 29

ends on February 15, 2017.

III. Approval of Minutes of Spring 2016 Meeting and Report on June 2016 Meeting of the

Standing Committee

The Committee approved the Minutes of the April 5, 2016 Meeting of the Advisory

Committee, with the correction of one typographical error on page 7.3  The reporter mentioned that

Judge Colloton had communicated with the chief judges of the various circuits about Item No. 15-

AP-F (Appellate Rule 39(e) and Recovery of Appellate Fees) as the April 2016 Minutes indicated

he would.  Judge Gorsuch recounted items of interest from the June 2016 meeting of the Standing

Committee.

IV. Action Item—Item 11-AP-C (Amendments to Rules 3(a) and (d))

Judge Gorsuch introduced this matter, which concerns amendments to Rules 3(a) and 3(d)

to eliminate references to "mailing."4  The Advisory Committee first discussed the proposed change

to Rule 3(a).   The clerk representative suggested eliminating the proposed word "nonelectronic" in

line 6 of the discussion draft because it might cause confusion.  An attorney member suggested that

"hard copy" might be a better word.  A judge member then asked whether attorneys reading the rule

might think that hard copies would always be needed.  Judge Campbell asked whether the confusion

might lead to extra paper being filed in the court.  The clerk representative said that she did not think

so.  Judge Campbell also asked whether the second sentence of Rule 3(a) was needed at all, given

that clerks can provide the necessary copies.  The clerk representative said it probably would not

make a difference.  A judge member worried about imposing additional burdens on the clerks of

court.  The Advisory Committee then discussed the proposed changes to Rule 3(d).  The reporter

explained the purpose of the amendments.  The clerk representative expressed agreement with the

proposal.

Following the discussion, the Advisory Committee voted to recommend the proposed

changes to Rule 3(d) but not to recommend any changes to Rule 3(a).  But rather than sending the

proposal to the Standing Committee, the Advisory Committee decided to hold the matter until the



5  See id. at 73 (memorandum on Item No. 12-AP-D).

6  See August 2016 Proposed Amendments, supra note 1, at 21-23 (proposed revision of Rule

8).
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spring.  In the meantime, the Advisory Committee asked the reporter to study all references to "mail"

in the appellate rules and to prepare a memorandum suggesting revisions.  At the Spring 2017

meeting, the Advisory Committee will determine whether to change other rules along with Rule 3(d).

It was also the sense of the Advisory Committee that district court judges should be consulted about

whether any alternative changes to Rule 3(a) should be considered.

V.  Discussion Items

A. Item No. 12-AP-D (Civil Rule 62 / appeal bonds)

The Reporter introduced Item No. 12-AP-D, which concerns the treatment of appeal bonds

under Civil Rule 62 and Appellate Rule 8.5  As explained in the memorandum addressing this issue,

there is a discrepancy between the first and second clauses of the first sentence of the version of Rule

8(d) recently published for public comment.6  The memorandum suggested four possible options for

addressing the discrepancy.

An attorney member said that he preferred the third option because it would correct all

problems addressed in the memorandum.  In response to a question from a judge member about the

term "security" in line 27, the attorney member said that the word "security" in line 27 refers to

"security" in line 21.  Another attorney member explained the history of the rule.  Judge Campbell

asked whether Rule 8(d) should match Civil Rule 65.1.  An attorney member expressed concern

about limiting Rule 8(d) in this way.  The Committee then considered additional proposals for

redrafting the first sentence of Rule 8(d) so that all forms of security were listed in the first clause

and then referred to generically in the second clause as "the security."

Following further discussion, the sense of the Committee was to change the first clause of

Rule 8(b) to say "If a party gives security in the form of a bond, a stipulation, an undertaking, or

other security, a stipulation, or other undertaking with . . ." and to change the second clause to say

"affecting its liability on the security bond or undertaking may be served . . . ."  The Advisory

Committee decided to postpone submitting the proposed changes to the Standing Committee until

it receives all public comments on the recently published version of Rule 8.



7 See Fall 2016 Agenda Book, supra note 3, at 89 (memorandum on Item No. 08-AP-R). 

8 The discussion draft of Rule 26.1(a) under consideration read as follows:

 Rule 26.1. Corporate Disclosure Statement

(a) Who Must File; What Must Be Disclosed. Any nongovernmental  corporate

party to a proceeding in a court of appeals must file a statement that lists:

(1) any parent corporation, and any publicly held corporation entity, that owns

10% or more of its stock that has a 10% or greater ownership interest in the party or

states that there is no such corporation or entity; 

(2) the names of all judges in the matter and in any related [state] matter;

(3) the names of all lawyers and legal organizations that have appeared or are

expected to appear for the party in the matter [and any related matter]; and

(4) the names of all witnesses who have testified on behalf of the party in the

matter [and any related matter].
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B. Item No. 08-AP-R (disclosure requirements)

This item concerns proposed revisions to Appellate Rules 26.1 and 29(c), which require

parties and amici curiae to make certain disclosures.7  The Advisory Committee first considered the

proposed changes to Rule 26.1(a).8  A judge member expressed the view that the current rule should

not be changed.  An attorney member said that the coverage of the phrase "related matter" in (a)(2)-

(4) "could be immense."  Another attorney member said that D.C. Circuit local rules use the term

"entity" because that term appears in the financial disclosure form.  A judge member said that

requiring the disclosure of the names of lawyers, witnesses, and judges could be very burdensome

in bankruptcy cases because there could be ten related matters in a major chapter 11 reorganization.

Another judge member said that deciding what is a "related matter" would be very difficult without

more guidance.  He then expressed doubt that the Committee should go forward with the proposal.

Another judge member explained that the guiding thought was that judges don't want to dig into a

case and then find out that there was a problem; he said the term "related state matter" was drafted

with habeas cases in mind.  He thought more disclosure could be helpful.  Judge Campbell asked

why Professor Daniel Capra had written the original memorandum about this item.  An attorney

member explained that there were complaints by judges that they did not have enough disclosure up

front.  The clerk representative said that the version of Rule 26.1(a) in the Agenda Book would

generate many questions to clerks of court about what is a "related matter."  An attorney member

said that the costs appeared to be larger than the benefits.  The clerk member also said that there is

already a "certificate of interested parties" that is filed and that is used for recusal purposes.  Another

attorney suggested that unless the judges see a strong need for additional disclosure, then the lawyers



9 See August 2016 Proposed Amendments, supra note 1, at 251-53 (proposed revision of

Criminal Rule 12.4).

10 See id. 
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would rather not have it.  A judge member said that there could be a benefit to judges and taxpayers,

but recognized that it was burdensome.  Following discussion, the Advisory Committee approved

a motion to table further consideration of amendments to Rule 26.1(a).  The Advisory Committee

determined that the burdens imposed by the proposed additional disclosure requirements in Rule

26.1(a) would outweigh the likely benefits. The Advisory Committee remains open to a more

targeted approach to amending Rule 26.1(a), but does not currently plan to pursue one.

The Advisory Committee next considered the proposed changes to Rule 26.1(d).  The

reporter explained that the language of the current discussion draft is copied from the recently

published proposed revision of Criminal Rule 12.4(a)(2).9  The Committee discussed the matter

briefly and then approved the proposed amendment.

The Advisory Committee then considered the discussion draft of Rule 26.1(b).  The reporter

explained that the proposed changes in this discussion draft would partially conform Rule 26.1(b)

to the recently published proposed revision of Criminal Rule 12.4(b).10  A judge member spoke in

favor of the proposed changes to both the title and the text of the rule.  Following further discussion,

the Advisory Committee voted in favor of the proposed amendment.

The Advisory Committee next considered the discussion draft of Rule 26.1(e), which

concerns disclosures in bankruptcy cases.  A judge member said that the Advisory Committee on

Appellate Rules might not want to take the lead on this matter.  An academic member suggested that

the bankruptcy courts might not need a rule because they would already know the information.  A

judge member responded that a bankruptcy court would know the names of debtors at the time the

case was filed but would not know additional information until it was developed later in the case.

A judge member said that the proposal had been prompted by an ethics opinion.  Judge Chagares and

Judge Pepper volunteered to discuss the matter further with members of the Advisory Committee

on Bankruptcy Rules.  The sense of the Committee was to table consideration of Rule 26.1(e) until

the Advisory Committee on Bankruptcy Rules provides a recommendation. 

The Advisory Committee next considered the discussion draft of Rule 26.1(f), which would

impose disclosure requirements on persons who want to intervene.  The reporter explained the draft.

Following a brief discussion, the Advisory Committee voted in favor of the proposed amendment.



11 See Fall 2016 Agenda Book, supra note 3, at 93.

12 See Fall 2016 Agenda Book, supra note 3, at 133 (memorandum on Item No. 12-AP-F).

13 See August 2016 Proposed Amendments, supra note 1, at 211 (proposed revision of Civil

Rule 23).

14 See Fall 2016 Agenda Book, supra note 3, at 145 (memorandum on Items Nos. 15-AP-A,

15-AP-E, 15-AP-H).  
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The Advisory Committee then considered the discussion draft of Rule 26.1(g), which would

prevent local rules from increasing or decreasing the disclosure requirements of Rule 26.1(a).

Following discussion, the Committee decided to remove section (g) because the section would only

make sense if section (a) would be amended.

The Advisory Committee next considered the discussion draft of Rule 29(c)(1).11  This

provision would require persons who file amicus briefs to make the same disclosures required under

the discussion draft of Rule 26.1(a).  The Committee concluded that the amendment was not needed

because the proposal to amend Rule 26.1(a) had been tabled.  The Committee therefore also decided

to table the proposal to amend Rule 29(c)(1).

Finally, the Advisory Committee considered the discussion draft of Rule 29(c)(5)(D), which

would require a statement about whether a lawyer or legal organization authored the brief in whole

or in part, and, if so, identifies each such lawyer or legal organization.  Following brief discussion,

the Advisory Committee rejected the change because there did not seem to be a huge need for it and

because party briefs do not require this.

C. Item No. 12-AP-F (class action settlement objectors)

The Advisory Committee next considered Item No.12-AP-F, which concerns a possible

problem with some objections to class action settlements.12  Following a brief discussion, the sense

of the Advisory Committee was that this item should be removed from the agenda because the

Advisory Committee on the Civil Rules has fully addressed the matter in the recently published

amendment to Rule 23.13  The Advisory Committee concluded that no conforming amendment to

the Appellate Rules was necessary.

D. Item Nos. 15-AP-A, 15-AP-E, 15-AP-H (electronic filing by pro se litigants)

The Advisory Committee next considered Item Nos. 15-AP-A, 15-AP-E, and 15-AP-H.14

These three items concern proposals to modify the Appellate Rules so that they generally would



15  See August 2016 Proposed Amendments, supra note 1, at 271 (proposed revision of

Appellate Rule 25).

16  See Fall 2016 Agenda Book, supra note 3, at 163 (memorandum on circuit splits). 
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allow pro se litigants to file documents electronically.  The Committee considered but did not

approve these proposals when addressing the recent changes to Appellate Rule 25.  The published

proposed revision of Rule 25 retains the current rule that unrepresented parties may file papers

electronically only if allowed by court order or local rule.15  One judge member thought the

Committee should resume consideration of this matter, but the sense of the Committee was to

remove the item from the agenda.  Representatives from the Administrative Office said that they

would continue to look at the subject of pro se filing and report back to the Committee.

The Committee then took a break for lunch.

E. Circuit Splits over the Meaning of Appellate Rules 4(c), 7, and 39(a)(4)

When the meeting resumed, the Committee discussed three circuit splits on the interpretation

of the Appellate Rules and considered whether to add them to its Agenda.16  The Committee first

considered a circuit split under Rule 4(c).  Judge Gorsuch introduced the issue and explained that

appellate courts disagree about whether the period for filing a notice of appeal may be extended if

prison officials delay in notifying an inmate of the entry of a judgment or appealable decision.  Mr.

Byron said that the Bureau of Prisons had flagged two issues.  First, it would be difficult to track and

provide evidence of when an inmate actually receives notice of the district court's entry of judgment.

Second, a prisoner's assertion of a delay could be burdensome to prison staff.  A judge member said

that the Third Circuit's decision was made before Bowles v. Russell, 551 U.S. 205 (2007), and the

relevant arguments might not have been raised.  Judge Campbell said that it would be rare for this

issue to arise in a criminal case.  No decision was made about including this issue on the agenda.

For the spring meeting, the reporter will determine how often this issue arises in civil cases.

The Committee then discussed a circuit split under Rule 7 about whether the costs for which

a bond may be required under Rule 7 can include attorney's fees.  Some circuits take the position

that, where there is a fee shifting statute, the bond on appeal can cover the fees.  The D.C. and Third

Circuits disagree, reasoning that requiring a bond to cover attorney's fees might deter non-frivolous

appeals.  A judge member noted that the Third Circuit opinion was not published.  Judge Campbell

asked how often district courts award fees before the appeal.  The clerk representative said that

attorney's fees cases usually come to the appellate courts independently.  Mr. Byron also wondered

how often these cases arise.  No decision was made about including this issue on the agenda.  For

the spring meeting, the reporter will determine how often this issue arises.



17  See Fall 2016 Agenda Book, supra note 3, at 163 (memorandum on circuit splits).
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The Committee then considered a circuit split about whether an appellate court in awarding

costs under Rule 39(a)(4) must specify the specific costs to be taxed.  An academic member asked

what the objection would be to giving the district court discretion to decide.  Judge Campbell asked

whether the word "court" refers to the appellate court or to the district court.  A member suggested

that the historical sections in Moore's Federal Practice and Wright & Miller might have some history

on this topic.  Following discussion, the Committee decided not to put this issue on the agenda.

F. Initiatives to Improve the Efficiency of Federal Appeals

The Advisory Committee next considered the subject of how amendments to the Appellate

Rules might lower costs and make appeals faster and more efficient.17  Judge Gorsuch introduced

the subject and referred to the law review cited in the reporter's memorandum on the subject.  Mr.

Letter said the Committee already had looked into the interlocutory appeals issue.  A judge member

said that some of Martin Siegel's suggestions might be ideas to send to the Chief Judge of each

circuit.  Professor Coquillette said that Rule 84 and the Rule 84 forms were abrogated.  But he said

that forms making litigation more efficient might be beneficial.  Judge Campbell said that he would

inquire about whether any of the proposed steps had been taken.

A judge member suggested the rules should require an introduction and summary together

in the brief and not separately.  Another judge member asked whether there might be ways to address

interlocutory appeals.  An attorney member said local rules on contents of briefs are a problem.   As

examples, he mentioned that the circuits have different rules on parallel citations and ways to cite

the record or trial.  Professor Sachs volunteered to study interlocutory appeals and report back to the

Advisory Committee.  Judge Kavanaugh volunteered to work with the representatives from the

Department of Justice on the issues of sections of briefs and citations.

VI.  New Business

Judge Gorsuch invited members of the Advisory Committee to propose possible new

business for the Committee to consider.

Mr. Katyal said that the Eighth Circuit has a trap for the unwary.  If a party seeks an

interlocutory appeal on one issue, the party then cannot later appeal other issues.  Other circuits have

a different rule.  Judge Gorsuch said that the topic will be on the agenda for the spring meeting and

that the spring agenda book will include a memorandum on the subject prepared by Mr. Katyal.

Prof. Coquillette said that it would be better for a committee to resolve this issue than to wait for the

Supreme Court to resolve it through litigation.



18 See id. at 183 (memorandum on Potential Fed. R. App. P. Updates).
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Mr. Katyal separately discussed variations in the circuits on Appellate Rule 30 concerning

joint appendices.  He cited the example of whether supplemental joint appendices are allowed by

motion or by right.  Another issue is whether the joint appendix can be deferred until after all the

briefs come in.  Mr. Letter and Prof. Coquillette both supported the suggestion that the Committee

should consider this issue.  Ms. Shumaker agreed.  Judge Chagares and Judge Kavanaugh, and others

thought the Committee should consider the matter.  Judge Campbell asked whether electronic filing

would affect joint appendices.  Ms. Shumaker said that hyperlinking between electronically filed

briefs and the record will be possible in the future, and said that the Second and Ninth Circuit are

already experimenting with a system.  Judge Chagares said that there should not be a rule prohibiting

all paper.  Judge Murphy said that this is one of the most complicated things appellate lawyers have

to deal with.  He saw the benefit of a national rule but thought that such a rule might affect lawyers

who know only the local practice.  Judge Gorsuch asked Mr. Letter and Mr. Katyal to prepare a

memorandum for the spring meeting.

Mr. Byron suggested another item of new business.  He said that Rule 45 and Rule 40(b)

provide lengths for rehearing en banc petitions but not for responses.  The clerk representative said

that the responding party just follows the petitioner's limit.  She said that although it seems like there

is a gap, the issue has not been a problem.  Given that the rule was just amended and there was no

confusion, the sense of the Committee was that this proposed item should not be included on the

agenda.

Judge Gorsuch announced that the Committee had received a request to make a rule that

courts publish orders granting en banc hearing.  The worry is that a lawyer (or another court) will

rely on a panel decision without knowing that rehearing en banc had been granted.  A judge member

believed that this is a sensible request.  Mr.  Byron said that a rule requiring publication might raise

controversy and that "publication" is an unusual term given that most documents are available on

Pacer.  Judge Gorsuch asked the clerk representative for guidance.  She said that Westlaw decides

what order to publish, not the court.  Mr. Letter said that maybe this is an issue for which a letter

should be written.  Mr. Byron asked whether there was a problem requiring publication.  A judge

member said that a 7th Circuit local rule says that it must be published in the Federal Reporter.

These orders do appear on Pacer.  Mr. Byron and Mr. Letter said they will work with others in

investigating this issue.

Finally, the Advisory Committee considered Ms. Shumaker's memorandum in the Agenda

Book.18  The memorandum explains that Rules 10, 11, 27, and 30 do not account (or do not account

fully) for electronic records.  She said that the current situation is difficult to address.  Judge

Campbell said that the Civil Rules contained too many references to paper to correct but they did not
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cause many problems.  The clerk representative said that on appeal the problems are greater.  The

sense of the Committee was that this is a topic to look into; there should be an inventory of what has

to be changed.  The clerk representative and reporter will make a list of all places where the rules

have to be changed to bring them into conformity with current practice without trying to change the

practice.

VII. Adjournment

The meeting adjourned at 2:10 p.m.
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FROM: Hon. Steven M. Colloton, Chair

Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on Appellate Rules

DATE: May 18, 2016

I.  Introduction

The Advisory Committee on Appellate Rules met on April 5, 2016 in Denver, Colorado.  At

this meeting and in subsequent email votes, the Committee decided to propose four sets of

amendments for publication.  As discussed in Part II below, these amendments would:

   (1) conform Appellate Rules 8(a)(1)(B), 8(a)(2)(E), 8(b), 11(g), and 39(e)(3) to the proposed

revision of Civil Rule 62 by altering clauses that use the term “supersedeas bond”;

   (2) allow a court to prohibit or strike the filing of an amicus brief based on party consent under

Appellate Rule 29(a) when filing the brief might cause a judge’s disqualification;

   (3) delete a question in Appellate Form 4 that asks a movant seeking to proceed in forma

pauperis to provide the last four digits of his or her social security number; and
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   (4) revise Appellate Rule 25 to address electronic filing, signatures, service, and proof of service

in a manner conforming to the proposed revision of Civil Rule 5.

Part III of this memorandum presents several information items.  One item concerns whether

Appellate Rules 26.1 and 29(c) should require litigants to make additional disclosures to aid judges

in deciding whether to recuse themselves.

Detailed information about the Committee’s activities can be found in the attached draft of

the minutes of the April meeting and in the attached agenda.  The Committee has scheduled its next

meeting for October 13-14, 2016, in Washington, D.C.  Judge Neil Gorsuch will preside as the new

chair of the Advisory Committee.

II. Action Items – for Publication

The Appellate Rules Committee presents the following four action items for publication.

  

   A. Rules 8(a)(1)(B), 8(a)(2)(E), 8(b), 11(g), 39(e)(3): Revising clauses that use the term

“supersedeas bond” to conform with the proposed revision of Civil Rule 62(b) [Item 12-

AP-D]

 

The Advisory Committee on Civil Rules is proposing amendments to Civil Rule 62, which

concerns stays of judgments and proceedings to enforce judgments.  Rule 62(b) currently says: “If

an appeal is taken, the appellant may obtain a stay by supersedeas bond . . . .”  The proposed

amendments will eliminate the antiquated term “supersedeas” and allow an appellant to provide “a

bond or other security.”  A letter of credit is one possible example of security other than a bond.

The Appellate Rules use the term “supersedeas bond” in Rules 8(a)(1)(B), 8(a)(2)(E), 8(b),

11(g), and 39(e)(3).   These rules must be amended to conform to the revision of Civil Rule 62(b). 

Most of the required amendments merely change the term “supersedeas bond” to “bond or other

security,” with slight variations depending on the context.  The proposed amendments to Rule 8(b)

are a little more complicated.  Rule 8(b) provides jurisdiction to enforce a supersedeas bond against

the “surety” who issued the supersedeas bond.   Because Rule 62(b) now authorizes both bonds and

other forms of security, the term “surety” is now too limiting.  For example, the issuer of a letter of

credit is not a surety.  The Committee proposes amending Rule 8(b) so that the terms encompass

sureties and other security providers.

The Committee intends to conform the Appellate Rules to proposed Civil Rule 62 and does

not intend any other change in meaning.  The Committee has spelled out this objective in the

Advisory Committee Notes.

2
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1 Rule 8. Stay or Injunction Pending Appeal

2 (a) Motion for Stay.

3 (1) Initial Motion in the District Court. A party must ordinarily move first

4 in the district court for the following relief:

5 * * *

6 (B) approval of a supersedeas bond or other security provided to obtain

7 a stay of judgment; * * *

8 * * *

9 (2) Motion in the Court of Appeals; Conditions on Relief. A motion for

10 the relief mentioned in Rule 8(a)(1) may be made to the court of appeals or to one

11 of its judges.

12 * * *

13 (E) The court may condition relief on a party’s filing a bond or other

14 appropriate security in the district court.

15 (b) Proceeding Against a Surety or Other Security Provider.  If a party gives

16 security in the form of a bond, other security, or stipulation, or other undertaking with

17 one or more sureties or other security providers, each surety provider submits to the

18 jurisdiction of the district court and irrevocably appoints the district clerk as the

19 surety’s its agent on whom any papers affecting the surety’s its liability on the bond

20 or undertaking may be served. On motion, a  surety’s security provider’s liability may

21 be enforced in the district court without the necessity of an independent action. The

22 motion and any notice that the district court prescribes may be served on the district

23 clerk, who must promptly mail a copy to each surety whose address is known.

24 Committee Note

25 The amendments to subdivisions (a)(1)(B) and (b) conform this rule with the

26 amendment of Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party

27 to provide a “supersedeas bond” to obtain a stay of the judgment and proceedings to

28 enforce the judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by

29 providing a “bond or other security.”

3
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30 Rule 11. Forwarding the Record

31 * * *

32 (g) Record for a Preliminary Motion in the Court of Appeals. If, before the

33 record is forwarded, a party makes any of the following motions in the court of

34 appeals:

35 • for dismissal;

36 • for release;

37 • for a stay pending appeal;

38 • for additional security on the bond on appeal or on a supersedeas bond or

39 other security provided to obtain a stay of judgment; or

40 • for any other intermediate order—

41 the district clerk must send the court of appeals any parts of the record designated by

42 any party.

43 Committee Note

44 The amendment of subdivision (g) conforms this rule with the amendment of

45 Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party to provide a

46 “supersedeas bond” to obtain a stay of the judgment and proceedings to enforce the

47 judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by providing

48 a “bond or other security.”

49 Rule 39. Costs

50 * * *

51 (e) Costs on Appeal Taxable in the District Court. The following costs on

52 appeal are taxable in the district court for the benefit of the party entitled to costs

53 under this rule:

54 (1) the preparation and transmission of the record;

55 (2) the reporter’s transcript, if needed to determine the appeal;

56 (3) premiums paid for a supersedeas bond or other bond security to preserve

57 rights pending appeal; and

4
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58 (4) the fee for filing the notice of appeal.

59 Committee Note

60 The amendment of subdivisions (e)(3) conforms this rule with the amendment of

61 Federal Rule of Civil Procedure 62.  Rule 62 formerly required a party to provide a

62 “supersedeas bond” to obtain a stay of the judgment and proceedings to enforce the

63 judgment.  As amended, Rule 62(b)(2) allows a party to obtain a stay by providing

64 a “bond or other security.”

   B. Rule 29(a): Limitations on the Filing of Amicus Briefs by Party Consent [Item 14-AP-

D]

Appellate Rule 29(a) specifies that an amicus curiae may file a brief with leave of the court

or without leave of the court “if the brief states that all parties have consented to its filing.”  Several

circuits have adopted local rules that forbid the filing of a brief by an amicus curiae when the filing

could cause the recusal of one or more judges.  For example, Second Circuit Local Rule 29.1(a) says:

“The court ordinarily will deny leave to file an amicus brief when, by reason of a relationship

between a judge assigned to hear the proceeding and the amicus curiae or its counsel, the filing of

the brief might cause the recusal of the judge.”  The D.C., Fifth, and Ninth Circuits have similar local

rules.  These rules are inconsistent with Rule 29(a) because they do not allow the filing of amicus

briefs based solely on consent of the parties.

The Advisory Committee presented a proposed amendment to Rule 29(a) in January 2016. 

Members of the Standing Committee made suggestions concerning the text and raised some policy

questions that warranted further discussion.  The Advisory Committee considered these matters at

its April 2016 meeting and now submits a revised proposal for publication. 

1.  Revised Proposal for Publication

The Advisory Committee submits the following revised proposal for publication. The

proposal differs from the January 2016 proposal in three ways.  First, the proposed amendment no

longer specifies that courts must act “by local rule.”  Courts may act by local rule, order, or any other

means.  Second, the revision modifies the text to clarify that local courts may both prohibit the filing

of a brief that would cause recusal and also strike a brief after it has been filed if the potential for

disqualification is discovered later in a screening process.  Third, the rule contains two minor

stylistic changes: deletion of a hyphen between “amicus curiae” and changing of the phrase

“disqualification of a judge” to “a judge’s disqualification.”

5
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1 Rule 29.  Brief of an Amicus Curiae

2 (a) When Permitted. The United States or its officer or agency or a state may file

3 an amicus- curiae1 brief without the consent of the parties or leave of court. Any

4 other amicus curiae may file a brief only by leave of court or if the brief states that

5 all parties have consented to its filing, except that a court of appeals may strike2 or

6 may prohibit3 the filing of an amicus brief that would result in a judge’s

7 disqualification.4

8 *  *  *

9 Committee Note

10 The amendment authorizes orders or local rules, such as those previously adopted

11 in some circuits, that prohibit the filing of an amicus brief by party consent if the

12 brief would result in a judge’s disqualification.  The amendment does not alter or

13 address the standards for when an amicus brief requires a judge’s disqualification.5

2.  Four Additional Issues Raised at the January 2016 Standing Committee

The Advisory Committee also considered four additional issues raised at the January 2016

Standing Committee meeting.   First, a member of the Standing Committee asked whether Rule 29(a)

1 The Style Consultants proposed removing the hyphen between the words “amicus-

curiae” in line 3.  The words “amicus curiae” without a hyphen appear in the title of the Rule and

in line 4.  For consistency, they should all be the same.

2 The word “strike” is new.  At the January 2016 meeting, a member of the Standing

Committee raised a question whether the power to “prohibit” a filing was sufficient if a court

does not realize that a brief creates a recusal problem until after the brief has already been filed. 

The revised language would allow the court to “strike” the brief.

3 The January 2016 version of this rule said “. . . may by local rule prohibit . . . .”  A

member of the Standing Committee proposed deleting the words “by local rule” in line 6 so that

judges could act either by order in an individual case or by creating a local rule.

4 The Style Consultants proposed replacing the words “disqualification of a judge” with

“a judge’s disqualification.”  Members of the Standing Committee supported this change.

5 The Advisory Committee revised this note at its April 2016 meeting. 

6
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should announce a national rule instead of leaving the matter to local rules or court orders.  The

Committee decided that this is a matter appropriately left to the discretion of local circuits.

Second, a member of the Standing Committee also asked whether Rule 29(a) should be

simplified so that it allows filing of an amicus brief only by leave of court.  The Committee believes

that the United States or a State should be permitted to file without leave of court and thus does not

favor adding a universal requirement to obtain leave of court.

Third, a consultant to the Standing Committee raised a policy objection to allowing a court

to prohibit the filing of an amicus brief that would cause a judge’s disqualification.  The objection

was that a court might block an amicus brief that raises an awkward but important issue about

disqualification that the parties themselves do not wish to raise.  In such situations, the parties may

consent to having an amicus curiae raise the issue.  The Advisory Committee considered this

potential objection  but concluded that local circuits should be permitted to conclude that the benefits

of avoiding recusals in a three-judge panel or an en banc court outweigh the potential benefits of an

amicus brief.

Fourth, the Style Consultants suggested a revision to the clause beginning with the word

“except” in line 5.  They proposed ending the second sentence with the word “filing” and creating

a new sentence beginning with the word “But.”  At its April 2016 meeting, the Committee discussed

the matter at length and rejected the proposed revision.  The Committee believed that the proposed

third sentence (beginning with “But”) contradicted the categorical grant of permission in the

proposed second sentence.  See Shady Grove  Orthopedic Assocs. v. Allstate Ins. Co., 559 U.S. 393,

398-99 (2010) (“The Federal Rules regularly use ‘may’ to confer categorical permission, as do

federal statutes that establish procedural entitlements.”) (citations omitted).  Another proposed

alternative of breaking the section into subdivisions would add unnecessary complexity.  The

Committee thus decided to approve the original a version with the “except” clause.  This formulation

is consistent with existing Appellate Rules, e.g., Fed. R. App. P. 25(a)(5), 28(b), 28.1(a), (c)(2),

(c)(3), (d), and other respected texts, e.g., U.S. Const. Art. I, § 6, cl.1, Art. III, § 3, cl. 2. 

   C. Form 4: Removal of Question Asking Petitioners Seeking to  Proceed in forma Pauperis

to Provide the Last Four Digits of their Social Security Numbers [Item 15-AP-E]

Litigants seeking permission to proceed in forma pauperis must complete Appellate Form

4.  Question 12 of Appellate Form 4 currently asks litigants to provide the last four digits of their

social security numbers.   The clerk representative to the Advisory Committee has investigated the

matter and reports that the general consensus of the clerks of court is that the last four digits of a

social security number are not needed for any purpose and that the question could be eliminated. 

Given the potential security and privacy concerns associated with social security numbers, and the

7
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lack of need for obtaining the last four-digits of social security numbers, the Committee proposes

to amend Form 4 by deleting this question.  The proposed deletion is as follows:

1 Form 4. Affidavit Accompanying Motion for Permission to Appeal In Forma

2 Pauperis

3 * * *

4 12.  State the city and state of your legal residence.

5 Your daytime phone number: (___) ____________

6 Your age: _______ Your years of schooling: ______

7 Last four digits of your social-security number: _____

   D. Revision of Appellate Rule 25 to address Electronic Filing, Signatures, Service, and

Proof of Service  [Items 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, 15-AP-D, 15-AP-H]

At its April 2016 meeting, the Appellate Rules Committee reviewed the Civil Rules

Committee’s progress on revising Civil Rule 5 to address electronic filing, signatures, service, and

proof of service.  The Committee then decided to propose revisions of Appellate Rule 25 that would

follow the proposed revisions of Civil Rule 5 as closely as possible while maintaining the current

structure of Appellate Rule 25. 

The proposed revision of Appellate Rule 25 has four key features.  First, proposed Rule

25(a)(2)(B)(i) addresses electronic filing by generally requiring a person represented by counsel to

file papers electronically.  This provision, however, allows everyone else to file papers

nonelectronically and also provides for exceptions for good cause and by local rule.  Second,

proposed Rule 25(a)(2)(B)(iii) addresses electronic signatures by specifying that when a paper is

filed electronically, the “user name and password of an attorney of record, together with the

attorney’s name on a signature block, serves as the attorney’s signature.”  Third, proposed Rule

25(c)(2) addresses electronic service by saying that such service “may be made by sending it to a

registered user by filing it with the court’s electronic-filing system or by using other electronic means

that the person consented to in writing.”  Fourth, proposed Rule 25(d)(1) is revised to make proof

of service of process required only for papers that are not served electronically.

1 Appellate Rule 25. Filing and Service

2 (a) Filing.

8
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3 (1) Filing with the Clerk. A paper6 required or permitted to

4 be filed in a court of appeals must be filed with the clerk.

5 (2) Filing: Method and Timeliness.7

6 (A) Nonelectronic Filing

7 (A)(i) In general. Filing For a paper not filed

8 electronically,8  filing may be accomplished by mail addressed

9 to the clerk, but such filing is not timely unless the clerk

10 receives the papers within the time fixed for filing.

11 (B)(ii) A brief or appendix. A brief or

12 appendix not filed electronically is timely filed, however, if

13 on or before the last day for filing, it is:

14 (i)• mailed to the clerk by First-Class

15 Mail, or other class of mail that is at least as

16 expeditious, postage prepaid; or

17 (ii)• dispatched to a third-party

18 commercial carrier for delivery to the clerk

19 within 3 days.

20 (C)(iii) Inmate filing. A paper not filed

21 electronically filed by an inmate confined in an

22 institution is timely if deposited in the institution’s

23 internal mailing system on or before the last day for

24 filing. If an institution has a system designed for legal

25 mail, the inmate must use that system to receive the

6 The term “paper” includes electronically filed documents under Appellate Rule

25(a)(2)(B)(iv).

7 Appellate Rules 25(a)(2)(A) & (B) follow the approach of proposed Civil Rule 5(d)(2)

and (3), addressing nonelectronic filing and electronic filing in separate sections.

8 This rule follows the approach of proposed Civil Rule 5(d)(2), which uses the term

“paper not filed electronically.” 

9
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26 benefit of this rule. Timely filing may be shown by a

27 declaration in compliance with 28 U.S.C. § 1746 or

28 by a notarized statement, either of which must set

29 forth the date of deposit and state that first-class

30 postage has been prepaid.

31 (D) Electronic filing. A court of appeals may by local

32 rule permit or require papers to be filed, signed, or verified by

33 electronic means that are consistent with technical standards,

34 if any, that the Judicial Conference of the United States

35 establishes. A local rule may require filing by electronic

36 means only if reasonable exceptions are allowed. A paper

37 filed by electronic means in compliance with a local rule

38 constitutes a written paper for the purpose of applying these

39 rules.9

40 (B) Electronic Filing and Signing.

41 (i) By a Represented Person — Required;

42 Exceptions.  A person represented by an attorney

43 must file electronically, unless nonelectronic filing is

44 allowed by the court for good cause or is allowed or

45 required by local rule.

46 (ii) Unrepresented Person — When Allowed

47 or Required. A person not represented by an

48 attorney:

49 • may file electronically only if

50 allowed by court order or by local rule; and

9 The subject of Appellate Rule 25(a)(2)(D) will be addressed in Appellate Rule

25(a)(2)(B).

10
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51 • may be required to file electronically

52 only by court order, or by a local rule that

53 includes reasonable exceptions.

54 (iii) Signing. The user name and password of

55 an attorney of record, together with the attorney’s

56 name on a signature block, serves as the attorney’s

57 signature.

58 (iv) Same as Written Paper. A paper filed

59 electronically is a written paper for purposes of these

60 rules.

61 (3) Filing a Motion with a Judge. If a motion requests relief

62 that may be granted by a single judge, the judge may permit the

63 motion to be filed with the judge; the judge must note the filing date

64 on the motion and give it to the clerk.

65 (4) Clerk’s Refusal of Documents. The clerk must not refuse

66 to accept for filing any paper presented for that purpose solely

67 because it is not presented in proper form as required by these rules

68 or by any local rule or practice.

69 (5) Privacy Protection. An appeal in a case whose privacy

70 protection was governed by Federal Rule of Bankruptcy Procedure

71 9037, Federal Rule of Civil Procedure 5.2, or Federal Rule of

72 Criminal Procedure 49.1 is governed by the same rule on appeal. In

73 all other proceedings, privacy protection is governed by Federal Rule

74 of Civil Procedure 5.2, except that Federal Rule of Criminal

75 Procedure 49.1 governs when an extraordinary writ is sought in a

76 criminal case.

77 (b) Service of All Papers Required. Unless a rule requires service

78 by the clerk, a party must, at or before the time of filing a paper, serve a copy

11
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79 on the other parties to the appeal or review. Service on a party represented by

80 counsel must be made on the party’s counsel.

81 (c) Manner of Service.

82 (1) Service Nonelectronic service10 may be any of the

83 following:

84 (A) personal, including delivery to a responsible

85 person at the office of counsel;

86 (B) by mail; or

87 (C) by third-party commercial carrier for delivery

88 within 3 days; or

89 (D) by electronic means, if the party being served

90 consents in writing.11

91 (2) If authorized by local rule, a party may use the court’s

92 transmission equipment to make electronic service under Rule

93 25(c)(1)(D)12 Electronic service may be made by sending it to a

94 registered user by filing it with the court’s electronic-filing system or

95 by using other electronic means that the person consented to in

96 writing.13

97 (3) When reasonable considering such factors as the

98 immediacy of the relief sought, distance, and cost, service on a party

10 Proposed Civil Rule 5(b)(2) addresses both electronic and non-electronic service.  To

retain the structure of the current Appellate Rule 25(c), the proposed revision addresses

nonelectronic service in Rule 25(c)(1) and electronic service in Rule 25(c)(2).

11 The proposed Appellate Rule 25(c)(2) makes the current Appellate Rule 25(c)(1)(D)

unnecessary. 

12 The deleted clause is similar to the deleted clause in Civil Rule 5(b)(3).

13 This sentence comes from proposed Civil Rule 5(b)(2)(E).

12

June 6-7, 2016 Page 194 of 772



99 must be by a manner at least as expeditious as the manner used to file

100 the paper with the court.

101 (4) Service by mail or by commercial carrier is complete on

102 mailing or delivery to the carrier. Service by electronic means is

103 complete on transmission filing, unless the party making service is

104 notified that the paper was not received by the party served.14

105 (d) Proof of Service.

106 (1) A paper presented for filing other than through the court’s

107 electronic filing system15 must contain either of the following:

108 (A) an acknowledgment of service by the person

109 served; or

110 (B) proof of service consisting of a statement by the

111 person who made service certifying:

112 (i) the date and manner of service;

113 (ii) the names of the persons served; and

114 (iii) their mail or electronic addresses,

115 facsimile numbers, or the addresses of the places of

116 delivery, as appropriate for the manner of service.

117 (2) When a brief or appendix is filed by mailing or dispatch

118 in accordance with Rule 25(a)(2)(B)(2)(A)(ii), the proof of service

119 must also state the date and manner by which the document was

120 mailed or dispatched to the clerk.

121 (3) Proof of service may appear on or be affixed to the papers

122 filed.

14 This provision is similar to the last clause of Civil Rule 5(b)(2)(E). 

15 A paper filed through the court’s electronic filing system does not need to include this

information because the electronic filing system will automatically provide it.

13
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123 (e) Number of Copies. When these rules require the filing or

124 furnishing of a number of copies, a court may require a different number by

125 local rule or by order in a particular case.

126 Committee Note

127 The amendments conform Rule 25 to the amendments to Federal Rule of

128 Civil Procedure 5 on electronic filing, signature, service, and proof of service.  They

129 establish, in Rule 25(a)(2)(B), a new national rule that generally makes electronic

130 filing mandatory.  The rule recognizes exceptions for persons proceeding without an

131 attorney, exceptions for good cause, and variations established by local rule.  The

132 amendments establish national rules regarding the methods of signing and serving

133 electronic documents in Rule 25(a)(2)(B)(iii) and 25(c)(2).  The amendments

134 dispense with the requirement of proof of service for electronic filings in Rule

135 25(d)(1).

III.  Information Items 

   A. Disclosure Requirements under Rules 26.1 & 29(c) [Item 08-AP-R]

Since 2008, the Advisory Committee has carried on its agenda a matter concerning

disclosure requirements under Appellate Rules 26.1 and 29(c).  These rules currently require

corporate parties and amici curiae to file corporate disclosure statements.  The purpose of

these disclosure requirements, as explained in a 1998 Advisory Committee note, is to assist

judges in making a determination of whether they have any interests in any of a party’s

related corporate entities that would disqualify them from hearing an appeal.

In recent meetings, the Committee has considered whether to amend Rules 26.1 and

29(c) to require additional disclosures.  The primary impetus for the discussion is a collection

of local rules that require litigants to make disclosures that go beyond what Appellate Rules

26.1 and 29(c) require.  If some circuits have concluded that more disclosure is necessary to

allow an informed decision on recusal or disqualification, then should the national rules

require disclosure of this information in every circuit?  In each instance, the Committee has

sought to assess both the benefits of additional requirements and the burden on litigants.

14
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The Committee has not developed a firm view on whether amendments are

warranted.  What follows are the Committee’s most recent discussion drafts of Rules 26.1

and 29(c).  The Committee welcomes any feedback from the Standing Committee on the

merit of requiring additional disclosures in the federal rules.

1 Rule 26.1. Corporate Disclosure Statement

2 (a) Who Must File; What Must Be Disclosed. Any nongovernmental 

3 corporate16 party to a proceeding in a court of appeals must file a statement that lists:

4 (1) any parent17 corporation, and any publicly held corporation entity,18 that

5 owns 10% or more of its stock that has a 10% or greater ownership interest in the

6 party or states that there is no such corporation or entity; 

7 (2) the names of all judges19 in the matter20 and in any related state matter;

8 (3) the names of all lawyers and legal organizations that have appeared or are

9 expected to appear for the party in the matter; and

10 * * *

16 At the April 2016 meeting, it was the sense of the Committee that this rule no longer

should apply only to corporations because the proposed new disclosure requirements now extend

to facts beyond corporate ownership.

17 The Committee considered but rejected a suggestion that litigants must disclose not

only parent corporations but also “affiliates.”  The Committee was unsure how to define affiliates

and worried about the burden of such a disclosure requirement.

18 The Committee is unsure whether Rule 26.1 should require litigants to identify publicly

held entities other than corporations (e.g., limited liability partnerships, etc.).  The Fourth Circuit

requires litigants to disclose whether “10% or more of the stock of a party/amicus [is] owned by

a publicly held corporation or other publicly held entity.”  U.S. Court of Appeals for the Fourth

Circuit, Disclosure of Corporate Affiliations Form, 

http://www.ca4.uscourts.gov/docs/pdfs/discl.pdf?sfvrsn=10 (emphasis added).

19 The October 2015 discussion draft said “trial judges.”

20 The Committee considered other possible words, such as “case” or “proceeding,” but

concluded that “matter” was best because it would cover appeals from matters before agencies.

15
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11 (d) Organizational Victim in a Criminal Case.  In a criminal case if an

12 organization is a victim of [the alleged] criminal activity, the government must file

13 a statement identifying the victim, unless the government shows good cause for not

14 complying with this requirement.21  If the organizational victim is a corporation or

15 publicly held entity, the statement must also disclose the information required by

16 Rule 26.1(a)(1) to the extent it can be obtained through due diligence.

17 (e) Bankruptcy Proceedings.  In a bankruptcy proceeding, the debtor or the

18 trustee of the bankruptcy estate—or the appellant if the debtor or trustee is not a

19 party—must file a statement that lists: 

20 (1) any debtor not named in the caption;

21 (2) the members of each committee of creditors;

22 (3) the parties to any adversary proceeding; and

23 (4) any active participants in a contested matter.

24 (f) Intervenors. A person who wants to intervene must file a statement that

25 discloses the information required by Rule 26.1.

26 Committee Note

27 ALTERNATIVE A:  Drawing on local rules, the amendment requires additional

28 disclosures that may inform a judge’s decision about whether recusal is warranted.

29 ALTERNATIVE B: Under federal law and ethical standards, judges must decide

30 whether to recuse themselves from participating in cases for various reasons.   Before

31 this amendment, Rule 26(a) required corporations to disclose only “any parent

32 corporation and any publicly held corporation that owns 10% or more of its stock.” 

33 Local rules of court have attempted to help judges determine whether recusal is

34 necessary by requiring the parties to make additional disclosures.  The amendment to

35 subdivision (a) follows the lead of these local rules by requiring the listed additional

21 The bracketed phrase is based on a recent discussion draft of a proposed amendment to

Criminal Rule 12.4.  In the Appellate Rules version, the “good cause” exception appears at the

end of the sentence rather than the start because of other words at the start of the sentence.  No

difference in meaning is intended.

16
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36 disclosures.  Subdivision (d) requires disclosure of organizational victims in criminal

37 cases because a judge might have an interest in one of the victims.  But the disclosure

38 requirement is relaxed in situations in which disclosure would be overly burdensome

39 to the government.  For example, thousands of corporations might be the victims of

40 a criminal antitrust violation, and the government may have great difficulty identifying

41 all of them.  Subdivision (e) is based on local rules and requires disclosures unique to

42 bankruptcy cases.  Subdivision (f) imposes disclosure requirements on a person who

43 wants to intervene so that judges may decide whether they are disqualified from ruling

44 on the intervention motion.

45 Rule 29. Brief of an Amicus Curiae

46 * * *

47 (c) Contents and Form. * * * An amicus brief need not comply with Rule

48 28, but must include the following:

49 (1) if the amicus curiae is a corporation,  a disclosure statement with the

50 information required of parties by Rule 26.1(a)(1), unless the amicus curaie

51 is an individual or governmental unit;

52 * * *

53 (5) unless the amicus curiae is one listed in the first sentence of Rule

54 29(a),  a statement that indicates whether:

55 (A) a party’s counsel authored the brief in whole or in part;

56 (B) a party or a party’s counsel contributed money that was intended

57 to fund preparing or submitting the brief;

58 (C) a person— other than the amicus curiae, its members, or its

59 counsel— contributed money that was intended to fund preparing or

60 submitting the brief and, if so, identifies each such person; and 

61 (D) a lawyer or legal organization authored the brief in whole or in

62 part, and, if so, identifies each such lawyer or legal organization.

63 Committee Note

17
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64 Subdivision (c)(1) conforms this rule with the amendment to Rule 26.1(a). 

65 Subdivision (c)(5)(D) expands the disclosure requirements to include disclosures

66 about the lawyers and legal organizations who participated in writing an amicus brief

67 because a judge also may need this information in order to decide whether recusal is

68 required.

B. Miscellaneous Items

The Committee discussed five other agenda items at its April 2016 meeting.  Item

No.12-AP-F concerned proposed amendments to Civil Rule 23 to address class action

settlement objectors.  The Civil Committee’s latest proposal would require a district court to

approve any payment offered to a class action objector for withdrawing an objection.  The

proposal would not require amendment of the Appellate Rules.  After considering the matter,

the sense of the Committee was that an Appellate Rule is not warranted, and that the matter

ultimately is a policy question for the Civil Rules Committee. 

Item No. 16-AP-A was a proposal to extend the period of filing a notice of appeal in

a criminal case from 14 days to 30 days.  The Committee previously considered and rejected

essentially the same proposal.   Item No. 11-AP-E concerned a suggestion that Appellate Rule

4(b) be amended to accord criminal defendants the same 30-day appeal period that applies to

government appeals in criminal cases.  The Committee discussed Item No.11-AP-E at its

Spring 2012 and Fall 2012 meetings and then voted to remove the item from the Agenda

without taking action.  After reviewing considerations on both sides, and the history of Item

No. 11-AP-E, the Committee decided to take no action and to remove Item No. 16-AP-A from

its agenda.

Item No. 12-AP-B concerned a proposal to add a parenthetical phrase to the

instructions that accompany Question 4 on Appellate Form 4.  The amended instruction would

read as follows:

1 If you are a prisoner seeking to appeal a judgment in a civil action or

2 proceeding (not including a decision in a habeas corpus proceeding or a

3 proceeding under 28 U.S.C. § 2255), you must attach a statement certified by

4 the appropriate institutional officer showing all receipts, expenditures, and

5 balances during the last six months in your institutional accounts.  If you have

18
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1 multiple accounts, perhaps because you have been in multiple institutions,

2 attach one certified statement of each account.

The proposed parenthetical phrase is consistent with case law and may prevent some

confusion.   But after discussing the matter, the Committee decided not to amend the form

because the current language already tracks the applicable statute on disclosure, 28 U.S.C.

§ 1915(a)(2),22 and the burden imposed by mistaken filing of unnecessary account statements

is not great.  The Committee agreed to remove this item from its agenda.

Item No. 15-AP-F concerned recovery of the $500 docketing fee as a cost.  Most

circuits have interpreted Rule 39(e)(4) as implicitly making the docketing fee a cost that is

taxable in the court of appeals.  At least three circuits, however, require appellants to recover

this fee in the district court.  The sense of the Committee was that no amendment to Appellate

Rule 39(e)(4) is necessary because the majority of courts are correctly interpreting the Rule. 

The Committee decided to remove this item from the agenda and asked the Chair to bring the

matter to the attention of the chief judges of the circuits.

The Committee also considered a memorandum prepared by Mr. Derek Webb, who

is a law clerk to Judge Sutton.  The memorandum listed a number of possible circuit splits on

issues arising under the Appellate Rules.  Mr. Webb suggested three issues that might warrant

inclusion on the Committee’s agenda in the future: (1) whether delay by prison authorities in

delivering the order from which a prisoner wishes to appeal should be counted in computing

time for appeal under Rule 4; (2) whether the costs for which a bond may be required under

Rule 7 include attorney’s fees; and (3) whether “the court” in Rule 39(a)(4) refers to the

appellate court or the district court.  The Committee thought the incoming Chair and the

Reporter could decide whether to include any of these matters on the discussion agenda for

the October 2016 meeting.

Enclosures:

1.  Draft Minutes from the April 5, 2016 Meeting of Appellate Rules Committee

2.  Agenda Table for the Appellate Rules Committee

3.  Text of Proposed Revisions for Publication

22 Section 1915(a)(2) says: “A prisoner seeking to . . . appeal a judgment in a civil action

or proceeding without prepayment of fees or security therefor . . . shall submit a certified copy of

the trust fund account statement (or institutional equivalent) for the prisoner for the 6-month

period immediately preceding the filing of the complaint or notice.”

19
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PROPOSED AMENDMENTS TO THE 
FEDERAL RULES OF APPELLATE PROCEDURE* 

Rule 8.   Stay or Injunction Pending Appeal 1 

(a) Motion for Stay. 2 

(1) Initial Motion in the District Court.  A party 3 

must ordinarily move first in the district court for 4 

the following relief: 5 

* * * * * 6 

(B) approval of a supersedeasbond or other 7 

security provided to obtain a stay of 8 

judgment; or  9 

* * * * * 10 

(2) Motion in the Court of Appeals; Conditions 11 

on Relief.  A motion for the relief mentioned in 12 

Rule 8(a)(1) may be made to the court of appeals 13 

or to one of its judges. 14 

* * * * * 15 

                                                 
* New material is underlined in red; matter to be omitted is 
lined through. 
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2 FEDERAL RULES OF APPELLATE PROCEDURE 

(E) The court may condition relief on a party’s 16 

filing a bond or other appropriatesecurity in 17 

the district court. 18 

(b) Proceeding Against a Surety or Other Security 19 

Provider.  If a party gives security in the form of a 20 

bond, other security, orstipulation, or other 21 

undertaking with one or more sureties or other 22 

security providers, each suretyprovider submits to the 23 

jurisdiction of the district court and irrevocably 24 

appoints the district clerk as the surety’sits agent on 25 

whom any papers affecting the surety’sits liability on 26 

the bond or undertaking may be served.  On motion, a 27 

surety’ssecurity provider’s liability may be enforced 28 

in the district court without the necessity of an 29 

independent action.  The motion and any notice that 30 

the district court prescribes may be served on the 31 
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 FEDERAL RULES OF APPELLATE PROCEDURE 3 

district clerk, who must promptly mail a copy to each 32 

surety whose address is known.33 

* * * * * 

Committee Note 
 

The amendments to subdivisions (a)(1)(B) and (b) 
conform this rule with the amendment of Federal Rule of 
Civil Procedure 62.  Rule 62 formerly required a party to 
provide a “supersedeas bond” to obtain a stay of the 
judgment and proceedings to enforce the judgment.  As 
amended, Rule 62(b)(2) allows a party to obtain a stay by 
providing a “bond or other security.”

 
  

June 6-7, 2016 Page 207 of 772



THIS PAGE INTENTIONALLY BLANK

June 6-7, 2016 Page 208 of 772



4 FEDERAL RULES OF APPELLATE PROCEDURE 

Rule 11.   Forwarding the Record 1 

* * * * * 2 

(g) Record for a Preliminary Motion in the Court of 3 

Appeals.  If, before the record is forwarded, a party 4 

makes any of the following motions in the court of 5 

appeals: 6 

• for dismissal; 7 

• for release; 8 

• for a stay pending appeal; 9 

• for additional security on the bond on appeal or 10 

on a supersedeasbond or other security provided 11 

to obtain a stay of judgment; or 12 

• for any other intermediate order— 13 

the district clerk must send the court of appeals any 14 

parts of the record designated by any party.15 
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Committee Note 

The amendment of subdivision (g) conforms this rule 
with the amendment of Federal Rule of Civil Procedure 62.  
Rule 62 formerly required a party to provide a “supersedeas 
bond” to obtain a stay of the judgment and proceedings to 
enforce the judgment.  As amended, Rule 62(b)(2) allows a 
party to obtain a stay by providing a “bond or other 
security.” 
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6 FEDERAL RULES OF APPELLATE PROCEDURE 

Rule 25.   Filing and Service 1 

(a) Filing. 2 

(1) Filing with the Clerk. A paper required or 3 

permitted to be filed in a court of appeals must 4 

be filed with the clerk. 5 

(2) Filing: Method and Timeliness. 6 

(A) Nonelectronic Filing 7 

(A)(i) In general.  FilingFor a paper 8 

not filed electronically, filing 9 

may be accomplished by mail 10 

addressed to the clerk, but filing 11 

is not timely unless the clerk 12 

receives the papers within the 13 

time fixed for filing. 14 

(B)(ii) A brief or appendix.  A brief or 15 

appendix not filed electronically 16 
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is timely filed, however, if on or 17 

before the last day for filing, it is: 18 

(i)• mailed to the clerk by First19 

Class Mailfirst-class mail, 20 

or other class of mail that is 21 

at least as expeditious, 22 

postage prepaid; or 23 

(ii)• dispatched to a third-party 24 

commercial carrier for 25 

delivery to the clerk within 26 

3 days. 27 

(C)(iii) Inmate filing.  A paper filednot 28 

filed electronically by an inmate 29 

confined in an institution is 30 

timely if deposited in the 31 

institution’s internal mailing 32 

system on or before the last day 33 
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8 FEDERAL RULES OF APPELLATE PROCEDURE 

for filing.  If an institution has a 34 

system designed for legal mail, 35 

the inmate must use that system 36 

to receive the benefit of this rule. 37 

Timely filing may be shown by a 38 

declaration in compliance with 39 

28 U.S.C. § 1746 or by a 40 

notarized statement, either of 41 

which must set forth the date of 42 

deposit and state that first-class 43 

postage has been prepaid. 44 

(D) Electronic filing. A court of appeals may 45 

by local rule permit or require papers to be 46 

filed, signed, or verified by electronic 47 

means that are consistent with technical 48 

standards, if any, that the Judicial 49 

Conference of the United States establishes. 50 
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A local rule may require filing by electronic 51 

means only if reasonable exceptions are 52 

allowed. A paper filed by electronic means 53 

in compliance with a local rule constitutes a 54 

written paper for the purpose of applying 55 

these rules. 56 

(B) Electronic Filing and Signing. 57 

(i) By a Represented Person—58 

Required; Exceptions.  A 59 

person represented by an. 60 

attorney must file electronically, 61 

unless nonelectronic filing is 62 

allowed by the court for good 63 

cause or is allowed or required 64 

by local rule. 65 
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10 FEDERAL RULES OF APPELLATE PROCEDURE 

(ii) Unrepresented Person—When 66 

Allowed or Required.  A person 67 

not represented by an attorney: 68 

• may file electronically only if 69 

allowed by court order or by 70 

local rule; and 71 

• may be required to file 72 

electronically only by court 73 

order, or by a local rule that 74 

includes reasonable 75 

exceptions. 76 

(iii) Signing.  The user name and 77 

password of an attorney of 78 

record, together with the 79 

attorney’s name on a signature 80 

block, serves as the attorney’s 81 

signature. 82 
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(iv) Same as Written Paper.  A 83 

paper filed electronically is a 84 

written paper for purposes of 85 

these rules. 86 

(3) Filing a Motion with a Judge.  If a motion 87 

requests relief that may be granted by a single 88 

judge, the judge may permit the motion to be 89 

filed with the judge; the judge must note the 90 

filing date on the motion and give it to the clerk. 91 

(4) Clerk’s Refusal of Documents.  The clerk must 92 

not refuse to accept for filing any paper 93 

presented for that purpose solely because it is not 94 

presented in proper form as required by these 95 

rules or by any local rule or practice. 96 

(5) Privacy Protection.  An appeal in a case whose 97 

privacy protection was governed by Federal Rule 98 

of Bankruptcy Procedure 9037, Federal Rule of 99 
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12 FEDERAL RULES OF APPELLATE PROCEDURE 

Civil Procedure 5.2, or Federal Rule of Criminal 100 

Procedure 49.1 is governed by the same rule on 101 

appeal.  In all other proceedings, privacy 102 

protection is governed by Federal Rule of Civil 103 

Procedure 5.2, except that Federal Rule of 104 

Criminal Procedure 49.1 governs when an 105 

extraordinary writ is sought in a criminal case. 106 

(b) Service of All Papers Required.  Unless a rule 107 

requires service by the clerk, a party must, at or before 108 

the time of filing a paper, serve a copy on the other 109 

parties to the appeal or review.  Service on a party 110 

represented by counsel must be made on the party’s 111 

counsel. 112 

(c) Manner of Service. 113 

(1) ServiceNonelectronic service may be any of the 114 

following: 115 
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(A) personal, including delivery to a 116 

responsible person at the office of counsel; 117 

(B) by mail; or 118 

(C) by third-party commercial carrier for 119 

delivery within 3 days; or. 120 

(D) by electronic means, if the party being 121 

served consents in writing. 122 

(2) If authorized by local rule, a party may use the 123 

court’s transmission equipment to make 124 

electronic service under Rule 25(c)(1)(D) 125 

Electronic service may be made by sending it to 126 

a registered user by filing it with the court’s 127 

electronic-filing system or by using other 128 

electronic means that the person consented to in 129 

writing. 130 

(3) When reasonable considering such factors as the 131 

immediacy of the relief sought, distance, and 132 
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14 FEDERAL RULES OF APPELLATE PROCEDURE 

cost, service on a party must be by a manner at 133 

least as expeditious as the manner used to file the 134 

paper with the court. 135 

(4) Service by mail or by commercial carrier is 136 

complete on mailing or delivery to the carrier. 137 

Service by electronic means is complete on 138 

transmissionfiling, unless the party making 139 

service is notified that the paper was not received 140 

by the party served. 141 

(d) Proof of Service. 142 

(1) A paper presented for filing other than through 143 

the court’s electronic filing system must contain 144 

either of the following: 145 

(A) an acknowledgment of service by the 146 

person served; or 147 

(B) proof of service consisting of a statement 148 

by the person who made service certifying: 149 
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(i) the date and manner of service; 150 

(ii) the names of the persons served; and 151 

(iii) their mail or electronic addresses, 152 

facsimile numbers, or the addresses of 153 

the places of delivery, as appropriate 154 

for the manner of service. 155 

(2) When a brief or appendix is filed by mailing or 156 

dispatch in accordance with 157 

Rule 25(a)(2)(B)(2)(A)(ii), the proof of service 158 

must also state the date and manner by which the 159 

document was mailed or dispatched to the clerk. 160 

(3) Proof of service may appear on or be affixed to 161 

the papers filed. 162 

(e) Number of Copies. When these rules require the 163 

filing or furnishing of a number of copies, a court may 164 

require a different number by local rule or by order in 165 

a particular case.166 
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Committee Note 
 

The amendments conform Rule 25 to the amendments 
to Federal Rule of Civil Procedure 5 on electronic filing, 
signature, service, and proof of service.  They establish, in 
Rule 25(a)(2)(B), a new national rule that generally makes 
electronic filing mandatory.  The rule recognizes 
exceptions for persons proceeding without an attorney, 
exceptions for good cause, and variations established by 
local rule.  The amendments establish national rules 
regarding the methods of signing and serving electronic 
documents in Rule 25(a)(2)(B)(iii) and 25(c)(2).  The 
amendments dispense with the requirement of proof of 
service for electronic filings in Rule 25(d)(1). 
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 FEDERAL RULES OF APPELLATE PROCEDURE 17 

Rule 29.   Brief of an Amicus Curiae 

(a) When Permitted.  The United States or its officer or 

agency or a state may file an amicus curiaeamicus 

curiae brief without the consent of the parties or leave 

of court. Any other amicus curiae may file a brief only 

by leave of court or if the brief states that all parties 

have consented to its filing, except that a court of 

appeals may strike or may prohibit the filing of an 

amicus brief that would result in a judge’s 

disqualification. 

* * * * * 

Committee Note 

 The amendment authorizes orders or local rules, such 
as those previously adopted in some circuits, that prohibit 
the filing of an amicus brief by party consent if the brief 
would result in a judge's disqualification.  The amendment 
does not alter or address the standards for when an amicus 
brief requires a judge's disqualification. 
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18 FEDERAL RULES OF APPELLATE PROCEDURE 

Rule 39.   Costs 1 

* * * * * 2 

(e) Costs on Appeal Taxable in the District Court.  The 3 

following costs on appeal are taxable in the district 4 

court for the benefit of the party entitled to costs under 5 

this rule: 6 

(1) the preparation and transmission of the record; 7 

(2) the reporter’s transcript, if needed to determine 8 

the appeal; 9 

(3) premiums paid for a supersedeasbond or other 10 

bondsecurity to preserve rights pending appeal; 11 

and 12 

(4) the fee for filing the notice of appeal.13 

Committee Note 
 

 The amendment of subdivisions (e)(3) conforms this 
rule with the amendment of Federal Rule of Civil 
Procedure 62.  Rule 62 formerly required a party to provide 
a "supersedeas bond" to obtain a stay of the judgment and 
proceedings to enforce the judgment.  As amended, 

June 6-7, 2016 Page 225 of 772



 FEDERAL RULES OF APPELLATE PROCEDURE 19 

Rule 62(b)(2) allows a party to obtain a stay by providing a 
“bond or other security.”
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Form 4. Affidavit Accompanying Motion for Permission 
to Appeal in Forma Pauperis 

 
* * * * * 

12. State the city and state of your legal residence. 

Your daytime phone number: (___) ____________ 

Your age: _______ Your years of schooling: ______ 

Last four digits of your social security number: _____ 
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Advisory Committee on Appellate Rules
Table of Agenda Items —April 2016

FRAP Item Proposal Source Current Status

07-AP-E Consider possible FRAP amendments in response to
Bowles v. Russell (2007).

Mark Levy, Esq. Discussed and retained on agenda 11/07
Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 04/11
Discussed and retained on agenda 04/13
Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14
Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15

07-AP-I Consider amending FRAP 4(c)(1) to clarify the effect of
failure to prepay first-class postage.

Hon. Diane Wood Discussed and retained on agenda 04/08
Discussed and retained on agenda 11/08
Discussed and retained on agenda 04/09
Discussed and retained on agenda 04/13
Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14
Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15

08-AP-A Amend FRAP 3(d) concerning service of notices of
appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08
Discussed and retained on agenda 10/15
Discussed and retained on agenda 04/16
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FRAP Item Proposal Source Current Status

08-AP-C Abolish FRAP 26(c)’s three-day rule. Hon. Frank H. Easterbrook Discussed and retained on agenda 11/08
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/13
Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14
Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)
and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/14
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15
Discussed and retained on agenda 04/16

09-AP-B Amend FRAP 1(b) to include federally recognized
Indian tribes within the definition of “state”

Daniel I.S.J. Rey-Bear, Esq. Discussed and retained on agenda 04/09
Discussed and retained on agenda 11/09
Discussed and retained on agenda 04/10
Discussed and retained on agenda 10/10
Discussed and retained on agenda 10/11
Discussed and retained on agenda 04/12; 
       Committee will revisit in 2017

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Discussed and retained on agenda 04/13
Discussed and retained on agenda 10/15
Discussed and retained on agenda 04/16

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11
Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/13
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/14
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15
Draft approved 04/16 for submission to Standing Committee
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FRAP Item Proposal Source Current Status

12-AP-B Consider amending FRAP Form 4's directive concerning
institutional-account statements for IFP applicants

Peter Goldberger, Esq., on
behalf of the National
Association of Criminal
Defense Lawyers (NACDL)

Discussed and retained on agenda 09/12
Discussed and retained on agenda 10/15
Draft approved 04/16 for submission to Standing Committee

12-AP-D Consider the treatment of appeal bonds under Civil Rule
62 and Appellate Rule 8

Kevin C. Newsom, Esq. Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/15
Discussed and retained on agenda 10/15
Draft approved 04/16 for submission to Standing Committee

12-AP-E Consider treatment of length limits, including matters
now governed by page limits

Professor Neal K. Katyal Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/13
Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14
Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15

12-AP-F Consider amending FRAP 42 to address class action
appeals

Professors Brian T.
Fitzpatrick and Brian
Wolfman and Dean Alan B.
Morrison

Discussed and retained on agenda 09/12
Discussed and retained on agenda 04/13
Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/15
Discussed and retained on agenda 04/16

13-AP-B Amend FRAP to address permissible length and timing
of an amicus brief in support of a petition for rehearing
and/or rehearing en banc

Roy T. Englert, Jr., Esq. Discussed and retained on agenda 04/13
Draft approved 04/14 for submission to Standing Committee
Approved for publication by Standing Committee 06/14
Published for comment 08/14
Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15
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FRAP Item Proposal Source Current Status

13-AP-H Consider possible amendments to FRAP 41 in light of
Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.
Schad, 133 S. Ct. 2548 (2013)

Hon. Steven M. Colloton Discussed and retained on agenda 04/14
Discussed and retained on agenda 10/14
Discussed and retained on agenda 04/15
Draft approved 10/15 for submission to Standing Committee
Approved by Standing Committee 01/16

14-AP-D Consider possible changes to Rule 29's authorization of
amicus filings based on party consent 

Standing Committee Awaiting initial discussion
Draft approved 10/15 for submission to Standing Committee
Discussed by Standing Committee 1/16 but not approved
Draft approved 04/16 for submission to Standing Committee

15-AP-A Consider adopting rule presumptively permitting pro se
litigants to use CM/ECF

Robert M. Miller, Ph.D. Awaiting initial discussion
Discussed and retained on agenda 10/15
Draft approved 04/16 for submission to Standing Committee

15-AP-B Technical amendment – update cross-reference to Rule
13 in Rule 26(a)(4)(C)

Reporter Draft approved 04/15 for submission to Standing Committee
Approved by Standing Committee 06/15
Approved by Judicial Conference 09/15
Transmitted to the Supreme Court 10/15

15-AP-C Consider amendment to Rule 31(a)(1)’s deadline for
reply briefs

Appellate Rules Committee Awaiting initial discussion
Draft approved 10/15 for submission to Standing Committee
Approved by Standing Committee 01/16

15-AP-D Amend FRAP 3(a)(1) (copies of notice of appeal) and
3(d)(1) (service of notice of appeal)

Paul Ramshaw, Esq. Awaiting initial discussion
Discussed and retained on agenda 10/15
Discussed and retained on agenda 04/16

15-AP-E Amend the FRAP (and other sets of rules) to address
concerns relating to social security numbers; sealing of
affidavits on motions under 28 U.S.C. § 1915 or 18
U.S.C. § 3006A; provision of authorities to pro se
litigants; and electronic filing by pro se litigants

Sai Awaiting initial discussion
Discussed and retained on agenda 10/15
Partially removed from Agenda and draft approved 10/16 for
submission to Standing Committee

15-AP-H Electronic filing by pro se litigants Robert M. Miller, Ph.D. Awaiting initial discussion
Discussed and retained on agenda 10/15
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DRAFT

DRAFT Minutes of the Spring 2016 Meeting of the

Advisory Committee on Appellate Rules

April 5, 2016

Denver, Colorado

Attendance and Introductions

The Chair, Judge Steven M. Colloton, called the meeting of the Advisory Committee on

Appellate Rules to order on Tuesday, at 9:00 a.m., at the Colorado Supreme Court in Denver,

Colorado.

In addition to Judge Colloton, the following Advisory Committee members were present: 

Professor Amy Coney Barrett, Judge Michael A. Chagares, Justice Allison H. Eid, Gregory G.

Katsas, Esq., Neal K. Katyal, Esq., Judge Brett M. Kavanaugh, Judge Stephen Joseph Murphy III,

and Kevin C. Newsom, Esq.  Gregory Garre, Esq.  participated by telephone.  Solicitor General

Donald Verrilli was represented by Mr. H. Thomas Byron III, Appeals Counsel of the Appellate Staff

of the Civil Division.

Reporter Gregory E. Maggs was present and kept these minutes.  Also present were Judge

Jeffrey S. Sutton, Chair of the Standing Committee on Rules of Practice and Procedure; Ms. Rebecca

A. Womeldorf, Secretary of the Standing Committee on Rules of Practice and Procedure and Rules

Committee Officer; Marie Leary, Esq., Research Associate, Appellate Rules Committee, Federal

Judicial Center; Mr. Michael Ellis Gans, Clerk of Court Representative to the Advisory Committee

on Appellate Rules; and Ms. Shelly Cox, Administrative Specialist in the Rules Committee Support

Office of the Administrative Office.  Mr. Derek Webb, law clerk to Judge Sutton, participated by

telephone.

Judge Colloton began the meeting by introducing Chief Justice Nancy E. Rice of the

Colorado Supreme Court.  Chief Justice  Rice welcomed the Committee to the courthouse and spoke

of the history of the building.  Judge Colloton also welcomed Judge Kavanaugh to his first meeting. 

Approval of the Minutes of the October 2015 Meeting

A spelling error on page 11 of the draft minutes of the October 2015 Meeting was identified

and corrected.  The draft minutes were then approved.
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Report on the January 2016 Meeting of the Standing Committee

Judge Colloton reported that the Standing Committee had approved two proposals from the

Appellate Rules Committee for publication and public comment.  One was Item 13-AP-H, which

concerned proposed amendments to Rule 41(b) and (d) regarding the stays of a mandate.  The other

was Item 15-AP-C, which concerned proposed amendments to Rule 31(a)(1) and Rule 28.1(f)(4) to

lengthen the time for filing a reply brief from 14 days to 21 days.

Judge Colloton said that a third proposal, Item No. 14-AP-D, which concerns amicus briefs

filed by party consent under Appellate Rule 29(a), prompted suggestions from the Style Consultants

and substantive comments from the Committee Members.  Judge Colloton therefore decided to bring

the item back for further discussion at today's Committee meeting.

Item No. 12-AP-D (Civil Rule 62: Bonds)

Mr. Newsom led the discussion of this item.  He began by reporting the status of proposed

revisions to Civil Rule 62 and addressed the discussion draft of this rule on page 70 of the Agenda

Book.  He explained that the revision to Rule 62 aims to accomplish three things: (1) to extend the

automatic stay to 30 days; (2) to allow a party to provide security other than a bond; and (3) to

require only one security for all stayed periods.  He also explained that the Advisory Committee Note

was edited to make it more concise.

Mr. Newsom then turned to the proposed conforming amendments to Appellate Rules 8, 11,

and 39, addressing the discussion drafts of these rules on pages 61-64 of the Agenda Book.  The

Committee agreed with the general approach of the drafts and the policy decision to make Rule 8(b)

apply to providers of security other than sureties.   The Committee decided to amend the discussion

draft in the following three ways:

   (1) Rule 8(a)(1)(B) [lines 6-7]:  The bracketed phrase "[provided to obtain the stay of a judgment

or order of a district court pending appeal]" should be included but edited to say "provided

to obtain the stay."

   (2) Rule 8(a)(2)(E) [line 15]: The word "appropriate" should be deleted.

   (3) Rule 8(b) [lines 16-20]: The wording of this section should be rephrased to say:  "If a party

gives security in any form, including a bond, other security, stipulation, or other undertaking,

with one or more sureties or other security providers, each security provider submits . . . ."

The subsequent references to "surety" in the provision should then be replaced with "security

provider."

2
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The Committee addressed the discussion draft of Rule 11(g) at length.  It considered various

possible amendments but ultimately did not alter the discussion draft. The Committee did not make

any amendments to the discussion draft of Rule 39(e).

Mr. Newsom moved to approve the discussion draft as amended and to send it to the

Standing Committee for publication.  The motion was seconded and approved.

Item No.12-AP-F (Civil Rule 23: Class Action Settlement Objectors)

Judge Colloton introduced this item, which concerns class action settlement objections. 

Class members sometimes object to settlements not because they have good faith objections but

instead because they want to receive payments to withdraw their objections so that the settlements

can go forward.  Judge Colloton explained that the Civil Rules Committee decided to address this

matter through what it calls "the simple approach."  Under this approach, Civil Rule 23(e)(5)(B)

would be amended to provide that "no payment or other consideration" can be given to an objector

in exchange for withdrawing an objection without the district court's approval.  The simple approach

would not require amending the Appellate Rules.

Judge Colloton asked the Committee to consider whether the proposed "simple approach"

was a good solution to the problem of class action objections.  He also asked the Committee to

consider whether requiring a district court to approve consideration paid to an objector

impermissibly interferes with an appellate court's jurisdiction.

Mr. Derek Webb spoke regarding his memorandum included in the Agenda Book at page

109.   He informed the Committee that the Civil and Appellate rules allow a district court to continue

to act in a variety of situations even though a notice of appeal has been filed.

Two judge members expressed agreement with the "simple approach" of the Civil Rules

Committee.  An attorney member expressed some concern about the policy behind the approach. 

He was not sure that the district court would always know the case better than the court of appeals. 

He offered the example of a case in which there was a proposed payment to withdraw an objection

after oral argument in the court of appeals.  He asked, "Should the district court really decide whether

the payment should be made?"  The attorney member, however, thought that such situations might

be rare.

Judge Sutton saw some potential for conflict between the district court and court of appeals. 

He noted that nothing in the proposed revision of Civil Rule 23 would require or prevent the

dismissal of an objection by a court of appeals.  He suggested that another, possibly better, approach

might have been to require a court of appeals to ask the district court for an indicative ruling under

Appellate Rule 12.1 before deciding whether to dismiss an objection.  He said that this option

3
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remains open to the courts of appeals and suggested that  the Advisory Committee Note could

address this point.

Following further discussion, Judge Colloton summarized the apparent views of the

Committee as follows:   The Appellate Rules Committee prefers not to address the issue of class

action objectors with an appellate rule, and whether the proposed revision of Civil Rule 23 is

desirable is ultimately a policy question for the Civil Rules Committee.

Item No. 16-AP-A (Appellate Rule 4(b)(1) and Criminal Case Notice of Appeals)

The Reporter introduced this item, which concerns a proposal to amend Appellate Rule

4(b)(1)(A) to increase the period for filing a notice of appeal in a criminal case from 14 days to 30

days.  The reporter explained that the Committee previously had considered and rejected essentially

the same proposal when it addressed Item 11-AP-E.  The Committee discussed Item 11-AP-E at its

Spring 2012 and Fall 2012 meetings and then voted to remove the item from the Agenda without

taking action.

A judge member said that limiting the period for filing a notice of appeal to 14 days was

necessary for having prompt appeals.  He also noted that the interests of lawyers may differ from

clients; lawyers may want more time but clients may want speedier action.  Expressing the view of

the Department of Justice, Mr. Byron said no real need has been shown for the amendment.  Other

speakers emphasized that the Committee had previously considered and decided the matter.

Judge Colloton asked whether there should be further study.  No member believed that

further study was required.  A motion to remove the item from the Committee’s agenda was

seconded and approved.

Item No. 14-AP-D (Appellate Rule 29(a) on Amicus Briefs Filed with Party Consent)

Judge Colloton introduced this item, which concerns amicus briefs filed by party consent. 

He reminded the Committee that it had proposed a modification of Appellate Rule 29(a) at its

October 2016 meeting.  He then explained that the Standing Committee was generally favorable to

the proposal but identified issues that may require further consideration.

Judge Colloton began by discussing the policy issue of whether a court should be able to

reject not only amicus briefs filed by party consent but also amicus briefs filed by the government. 

An attorney member said that the rules should continue to provide the government a right to file an

amicus brief.  Mr. Byron said that the Department of Justice's position was that the government

should have a right to file an amicus brief.

4
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Judge Colloton then addressed the discussion draft line-by-line.  The sense of the Committee

was to make the following revisions:

   (1) line 3: strike the hyphen in "amicus-curiae"

   (2) line 5: adopt the "except" clause rather than the separate "but" sentence proposed by the Style

Consultants   

   (3) line 6: strike "by local rule"

   (4) line 6: replace "prohibit" with "prohibit or strike"

At the suggestion of a judge member, the Committee also decided to replace the Advisory

Committee Note for the proposed amendment to Appellate Rule 29(a) on page 140 of the Agenda

Book with the following:   "The amendment authorizes orders or local rules, such as those previously

adopted in some circuits, that prohibit the filing of an amicus brief by party consent if the brief would

result in a judge's disqualification.  The amendment does not alter or address the standards for when

an amicus brief requires a judge's disqualification."

The Committee approved a motion to submit the revised version of the Rule to the Standing

Committee.

Item No. 08-AP-R (Appellate Rules 26.1 and 29(c) on Disclosures)

Judge Colloton introduced this item, which concerns Appellate Rules 26.1 and 29(c).  These

rules currently require corporate parties and amici curiae to file corporate disclosure statements.  The

purpose of these disclosure requirements is to assist judges in deciding whether they need to recuse

themselves.  Judge Colloton explained that some local rules go further. He explained that, in the

memorandum included at page 159 of the Agenda Book, Professor Daniel Capra had tried to pull

together suggestions for additional disclosure requirements without necessarily advocating for them. 

Judge Colloton said that the initial decisions for the Committee were (1) whether to include some

or all of the proposed disclosures; (2) whether to conduct more study; or (3) whether to drop the

matter.

A judge member asked the attorney members how burdensome they considered such

disclosure requirements.  An attorney members said that some disclosure requirements are very

burdensome.  The committee discussed the requirement of disclosing witnesses.  Several members

suggested that the cost was not worth the benefit.  An attorney member also said that disclosing

affiliates of corporations would be burdensome.  He said that such disclosures are sometimes

required in state courts.

5
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Judge Sutton asked whether the list of required disclosures would carry with it a presumption

that recusal was necessary when the listed information was disclosed.  An attorney member asked

whether the Advisory Committee Note could address this potential concern by saying that the

additional disclosure requirements do not change the recusal standards.

Another attorney member asked how strong the need was for changing the current rules.  Mr.

Byron, speaking for the Justice Department, agreed that additional disclosure requirements would

be burdensome and that it was not clear how beneficial they would be.

Judge Sutton said that the current rule requires disclosure of things that by statute

automatically require disclosure.  The proposed rule would go further.  He also said that the proposal

should not go to the Standing Committee for publication at this time because the Bankruptcy Rules

Committee was still working on its own disclosure requirements.

Judge Colloton questioned the need for requiring parties to disclose the identity of judges,

asking whether there were many judges who have to recuse themselves because of the identity of a 

judge during earlier proceedings in a case.

Several committee members expressed concern that disclosing the identity of all lawyers who

had worked on a matter could be very burdensome, especially if there had been an administrative

proceeding below.  But a countervailing consideration was that judges still may have to recuse

themselves based on the participation of a lawyer.

The Committee discussed the question whether clauses (a)(2), (a)(3), and (a)(4) should use

the term “proceeding” or “case” or some other term.  A judge member pointed out that some appeals

come directly from agencies.  Another judge member suggested that the word "matter" might be

better.  Another judge member suggested that perhaps local rules should address matters coming

directly to the court of appeals from administrative proceedings.

Judge Colloton asked whether the draft of Rule 26.1(e) corresponded to any similar provision

in the draft revision to the Bankruptcy Rules.  The Committee decided that the reporter should

coordinate with the Criminal Rules and Bankruptcy Rules Committees.

It was the sense of the committee that the following action should be taken with respect to

the discussion drafts of Rule 26.1 and Rule 29(c) beginning on page 150 of the Agenda Book.

   (1) The “except clause” in line 3 should be deleted so that Rule 26.1 applies to all parties.

   (2) The term “affiliated” in line 5 should be deleted.  A Fourth Circuit local rule requires

disclosure of affiliates.  But the term is complicated to define.
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   (3) The term “matter” rather than “case” or “proceeding” should be in lines 10, 12, and 14

   (4) The “good cause”exception in lines 17 and 18 should be included.  The formulation differs

from the formulation in the criminal law rules.  The exception has to be included at the end

of the sentence because of everything else at the start of the sentence.  The substance is the

same.

   (5) There was no objection to the proposed language in lines 31-32 regarding persons who want

to intervene.

   (6) The Advisory Committee note should make clear that the Committee is not trying to change

the recusal requirements.

   (7) The Committee had no objection to the proposed change to Rule 29(c)(5)(D).

The Committee determined that no amendment should be proposed at this time, and that the

matter should be carried over for further consideration.  The Chair may receive input from the

Standing Committee at its June 2016 meeting.

Item 12-AP-B (Appellate Rules Form 4 and Institutional Account Statement)

This Item concerns a proposal to add the parenthetical phrase "(not including a decision in

a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255)" to one of the questions in

Appellate Form 4.  The reporter introduced the time and summarized the arguments in Reporter

Struve's memorandum for and against the adding the parenthetical phrase.

After a brief discussion, the Committee decided to take no action for two reasons.  First, the

language of the Form already tracks the applicable statute.  Second, although the parenthetical phrase

might prevent the filing of institutional account statements unnecessarily, the consequence was not

very burdensome to either confinement institutions or prisoners.  A motion to remove this item from

the agenda was made, seconded, and approved.  

Item No. 15-AP-E (Appellate Rules Form 4 and Social Security Numbers)

The reporter introduced this item, which included five proposals.  The first proposal was to

amend Appellate Form 4 to remove the question asking litigants seeking leave to proceed in forma

pauperis to provide the last four digits of their social security numbers.  The reporter presented this

item.  As discussed in the memorandum on page 215 of the Agenda Book, the clerks of the courts

of appeals report that this information is no longer needed for any purpose.  The Committee
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discussed the matter briefly and decided that the question should be deleted.  The Committee will

send a proposal for publication to the Standing Committee.

The second proposal was to amend Appellate Rule 25(a)(5) to prohibit filings from

containing any part of a social security number.  The Committee decided to take no action on this

matter because Appellate Rule 25(a)(5) incorporates the privacy standards from the Civil Rules.  Any

change should come from the Civil Rules.

The third proposal was to amend Appellate Rule 24(a)(1) to add a presumption that an

affidavit filed in support of a motion for leave to proceed in forma pauperis would be sealed.  The

Committee previously had discussed this matter at its October 2015 meeting.  Following a brief

discussion, the sense of the Committee was that the proposal should be rejected.

The fourth proposal was that Appellate Rule 32.1(b) should be amended to require litigants

to provide pro se applicants with unpublished opinions that are not available without cost from a

publicly accessible database.  An attorney member suggested that this proposal raised a substantive

policy question about how much financial assistance should be given to pro se litigants and that this

question was better addressed by Congress than by a Rules Committee.  Another attorney member

pointed out that the proposal concerned all pro se litigants, not just those seeking leave to proceed

in forma pauperis.  Some pro se litigants might be able to afford access to commercial databases. 

Another member of the Committee asked whether a court might order a party to provide unpublished

opinions on an individual basis.  The sense of the Committee was that the proposal should be

rejected.

The fifth proposal was to amend Appellate Rule 25(d)(2)(D) to allow pro se litigants to file

or serve documents electronically.  A member suggested that the Committee should consider this

proposal as part of its general consideration of electronic filing issues.

A motion was made to present the first matter (concerning social security numbers)  to the

Standing Committee for publication, to remove the second, third, and fourth matters from the

agenda, and to fold the fifth matter into the rest of the other agenda items concerning electronic

filing.  The motion was seconded and approved.

Item No. 15-AP-F (Appellate Rule 39(e) and Recovery of Appellate Fees)

The reporter introduced this item, which the Committee discussed for the first time at the

October 2015 Meeting.  The item concerns the procedure by which an appellant who prevails on

appeal may recover the $5 fee for filing a notice of appeal and the $500 fee for docketing an appeal. 

Rule 39(e)(4) says that the fee for filing a notice of appeal is taxable as a cost in the district court. 

8
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In most circuits, the $500 docketing fee is seen as a cost taxable in the court of appeals, but at least

three circuits require appellants to recover this fee in the district court.

The Committee considered the question whether Rule 39 should be amended.  The clerk

representative said that the clerks in most circuits want to tax the whole thing in the court of appeals. 

Mr. Byron suggested the possibility of deleting (e)(4).  A judge member said that he thought that the

rule was correct as written.

Following further discussion the sense of the Committee was that the Chair should

communicate with the chief judges of the various circuits about the problem, with the goal of finding

a resolution without amending the rules.  The motion to remove the item from the agenda was made,

seconded, and approved.

Item Nos. 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, 15-AP-D, 15-AP-H (Electronic Filing and

Service)

These items concern electronic filing, signature, service, and proof of service.  The reporter

described the progress that the Civil Rules Committee had made on revising the Civil Rules to

address these subjects.  Several members of the Committee expressed agreement with the four major

characteristics of the reform: First, parties represented by counsel must file electronically absent an

exception, such as an exception for good cause.  Second, use of the court’s electronic filing system

constitutes a signature.  Third, parties will serve papers through the court’s electronic filing system. 

Fourth, no proof of service is required for papers served through the electronic filing system.

The Committee concluded that the reporter should prepare a discussion draft of Appellate

Rule 25 that would follow the most recent draft of Civil Rule 5.  The reporter would then circulate

the draft to the committee members by email.   The goal is to present a proposed revision of

Appellate Rule 25 to the Standing Committee in June.

The Committee also directed the reporter to determine whether other Appellate Rules would

also require amendment to address electronic filing. 

Memo on Circuit Splits

The Committee also considered a memorandum prepared by Mr. Webb.  The memorandum

listed a number of circuit splits on issues under the Appellate Rules.  The Committee decided to

study three of these issues for possible inclusion on its agenda in the future: (1) whether delay by

prison authorities in delivering the order from which the prisoner wishes to appeal can be used in

computing time for appeal under Rule 4(c); (2) whether the costs for which a bond may be required

under Rule 7 can include attorney’s fees; and (3) whether “the court” in Rule 39(a)(4) refers to the

9
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appellate court or the district court.  The Committee also agreed to study the other issues in the

memorandum further.

Adjournment

Judge Colloton thanked Justice Eid for her 6 years of service on the Committee and for

providing her input from the perspective of a state court.  Judge Colloton also thanked Prof. Barrett

for her service on the Committee and for hosting the meeting in Chicago.  Judge Colloton noted that

this was the last meeting for Judge Sutton at the Appellate Rules Committee.  He also noted that this

was the last meeting for Mr. Gans and himself.  He noted that Mr. Gans has served for in clerk's

office of the Eighth Circuit for 33 years.  Judge Colloton thanked him for his insight and polling of

his colleagues.

Judge Sutton announced that Judge Neil Gorsuch will be the new chair of this committee. 

Judge Sutton thanked Judge Colloton for his four years of service, care, and fair-mindedness.  Judge

Sutton also read comments from former reporter Cathie Struve who complimented and thanked

Judge Colloton for his service as chair of the Committee.

The meeting adjourned.

10
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MEMORANDUM

TO: Hon. Jeffrey S. Sutton, Chair

Committee on Rules of Practice and Procedure

FROM: Hon. Steven M. Colloton, Chair

Advisory Committee on Appellate Rules

RE: Report of Advisory Committee on Appellate Rules

DATE: December 14, 2015

I. Introduction

The Advisory Committee on Appellate Rules met on October 29, 2015 in Chicago, Illinois.

The Committee approved for publication three sets of proposed amendments.  These amendments

relate to (1) stays of the issuance of the mandate under Rule 41; (2) the authorization of local rules

that would prevent the filing of an amicus brief based on party consent under Rule 29(a) when filing

the brief would cause the disqualification of a judge; and (3) the extension of filing and serving a

reply brief in appeals and cross appeals from 14 days to 21 days under Rules 31(a)(1) and 28.1(f)(4).

The Committee also considered nine additional items and decided to remove three of them from its

agenda.  Since the October meeting, the Committee has received one additional new item to

consider.

    Part II of this report discusses the proposals for which the Committee seeks approval for

publication.  Part III covers the other matters under consideration.

The Committee has scheduled its next meeting for April 5-6, 2015.  Detailed information

about the Committee’s activities can be found in the Reporter’s draft of the minutes of the April

meeting and in the Committee’s study agenda, both of which are attached to this report.
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II. Action Items – for Publication

  

The Committee seeks approval for publication of three sets of proposed amendments as set

forth in the following subsections.

 A. Stays of the Issuance of the Mandate: Rule 41

 

Appellate Rule 41(b) provides that “[t]he court's mandate must issue 7 days after the time

to file a petition for rehearing expires, or 7 days after entry of an order denying a timely petition for

panel rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later,”

but also provides that “[t]he court may shorten or extend the time.”  Under Rule 41(d)(1), a timely

rehearing petition or stay motion presumptively “stays the mandate until disposition of the petition

or motion.” A party can seek a stay pending the filing of a certiorari petition; if the court grants such

a stay and the party who sought the stay files the certiorari petition, then Rule 41(d)(2)(B) provides

that “the stay continues until the Supreme Court’s final disposition.”  Rule 41(d)(2)(D) directs that

“[t]he court of appeals must issue the mandate immediately when a copy of the Supreme Court order

denying the petition for writ of certiorari is filed.”

In light of issues raised in Ryan v. Schad, 133 S. Ct. 2548 (2013) (per curiam), and Bell v.

Thompson, 545 U.S. 794 (2005), the Committee has studied whether Rule 41 should be amended

(1) to clarify that a court must enter an order if it wishes to stay the issuance of the mandate; (2) to

address the standard for stays of the mandate; and (3) to restructure the Rule to eliminate

redundancy.  The Committee now seeks approval to publish proposed amendments to accomplish

these changes.  The proposed amendments are set out in an enclosure to this report.

Before 1998, Rule 41 referred to a court’s ability to shorten or enlarge the time for the

mandate’s issuance “by order.”  The phrase “by order” was deleted as part of the 1998 restyling of

the Rule.  Though the change appears to have been intended as merely stylistic, it has caused

uncertainty concerning whether a court of appeals can stay its mandate through mere inaction or

whether such a stay requires an order.  The proposed amendments to Rule 41(b) would specify that

the mandate is stayed only "by order."  Requiring stays of the mandate to be accomplished by court

order will provide notice to litigants and facilitate review of the stay.   

The amendments to Rule 41(d) simplify and clarify the current rules pertaining to issuance

of a stay pending a petition for a writ of certiorari to the Supreme Court.  The deletion of subdivision

(d)(1) is intended to streamline the Rule by removing redundant language; no substantive change is

intended.   Subdivision (d)(4) – i.e., former subdivision (d)(2)(D) – is amended to specify that a

mandate stayed pending a petition for certiorari must issue immediately once the court of appeals

receives a copy of the Supreme Court’s order denying certiorari, unless the court of appeals finds that

extraordinary circumstances justify a further stay.  In Schad and Bell, without deciding whether the

current version of Rule 41 provides authority for a further stay of the mandate after denial of
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certiorari, the Supreme Court ruled that any such authority could be exercised only in “extraordinary

circumstances.”  Schad, 133 S. Ct. at 2551.  Because a court of appeals has inherent authority to

recall a mandate in extraordinary circumstances, Calderon v. Thompson, 523 U.S. 538, 550 (1998),

the Committee thought there was little point in considering whether to forbid extensions of time

altogether.  The amendment to subdivision (d)(4) makes explicit that the court may stay the mandate

after the denial of certiorari, and also makes explicit that such a stay is permissible only in

extraordinary circumstances.

Some have suggested that under the current rule, a court may extend the time after a denial

of certiorari without extraordinary circumstances under Rule 41(b).  The proposed amendment to

Rule 41(b) would establish that a court may extend the time only "in extraordinary circumstances"

or pending a petition for certiorari under the conditions set forth in Rule 41(d).  The "extraordinary

circumstances" requirement is based on the strong interest of litigants and the judicial system in

achieving finality.  The proposed amendment would apply the “extraordinary circumstances”

requirement both after a denial of certiorari and when no party petitions for a writ of certiorari,

because the strong interests in finality counsel against extensions unless a heightened standard is

met.

 B. Authorizing Local Rules on the Filing of Amicus Briefs: Rule 29(a)

Federal Rule of Appellate Procedure 29(a) specifies that an amicus curiae may file a brief

with leave of the court or without leave of the court "if the brief states that all parties have consented

to its filing."  A potential concern is that the parties might consent to the filing of a brief by an

amicus curiae, and that filing may cause the recusal of one or more judges either on the panel hearing

the case or voting on whether to rehear the case en banc.  Several Circuits have adopted local rules

to address this concern.  For example, D.C. Circuit Rule 29(b) states:  “Leave to participate as

amicus will not be granted and an amicus brief will not be accepted if the participation of amicus

would result in the recusal of a member of the panel that has been assigned to the case or a member

of the en banc court when participation is sought with respect to a petition for rehearing en banc.”

The Second, Fifth, and Ninth Circuits have similar local rules.

These local rules appear to be inconsistent with Rule 29(a) because they do not allow the

filing of amicus briefs based solely on consent of the parties in all instances.  The Committee seeks

approval to publish an amendment to authorize local rules limiting the filing of amicus briefs in

situations when they would disqualify a judge.  The proposed amendment is set out in an enclosure

to this report.  The Committee believed that the local rules should be authorized because they

reasonably conclude that the court’s interest in avoiding disqualification of one or more judges on

a hearing panel or in a rehearing vote outweighs the interest of a putative amicus curiae in filing a

brief.
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C. Extension of Time for Filing Reply Briefs: Rules 31(a)(1) and 28.1(f)(4)

Federal Rule of Appellate Procedure Rules 31(a)(1) and 28.1(f)(4) give parties 14 days after

service of the appellee's brief to file a reply brief in appeals and cross-appeals.  In addition, Rule

26(c) provides that "[w]hen a party may or must act within a specified time after service, 3 days are

added after the period would otherwise expire."  Accordingly, parties effectively have 17 days to file

a reply brief.  Pending amendments, however, soon will eliminate the “three-day rule” in Rule 26(c),

thus reducing the effective time for filing a reply brief from 17 days to 14 days.

The Committee considered whether Rules 31(a)(1) and 28.1(f)(4) should be amended to

extend the period for filing reply briefs in light of the elimination of the three-day rule.  The

Committee concluded that effectively shortening the period from 17 days to 14 days could adversely

affect the preparation of useful reply briefs.  Because time periods are best measured in increments

of 7 days, the Committee concluded the period should be extended to 21 days.  The Committee now

seeks approval to publish amendments to Rules 31(a)(1) and 28.1(f)(4) that would accomplish this

result.

The Committee did not believe that extending the period for filing a reply brief would delay

the completion of appellate litigation.  For the 12-month period ending September 30, 2014, the

median time from the filing of the appellee's "last brief" to oral argument or submission on the briefs

was 3.6 months nationally. The Administrative Office does not specifically measure the time from

filing of the "reply brief" to oral argument, perhaps because the reply brief is optional.  Given this

3.6-month median time period, however, a four-day increase over the 17 days allowed under the

current rules is not likely to have a discernible impact on the scheduling or submission of cases.  See

Administrative Office of the U.S. Courts, Table B-4A ("U.S. Courts of Appeals—Median Time

Intervals in Months for Civil and Criminal Appeals Terminated on the Merits, by Circuit, During the

12-Month Period Ending September 30, 2014").  The Committee’s clerk representative reported his

understanding that the circuits typically set cases for oral argument after receipt of the appellee’s

brief, and that a modest change in the deadline for a reply brief should not affect this scheduling.

III. Information Items

 The Committee is studying a proposal to expand the disclosure requirements in Rules 26.1

and 29(c) so judges can evaluate whether recusal is warranted.  Local rules in various circuits impose

disclosure requirements that go beyond those found in Rules 26.1 and 29(c), which call for corporate

parties and amici curiae to file corporate disclosure statements.  At its October 2015 meeting, the

Committee discussed six possible amendments to these Rules.  The Committee plans to study the

matter further, in coordination with other advisory committees and the Committee on Codes of

Conduct as warranted.
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The Committee is considering a proposal to address a potential problem involving class

action settlement objectors.  A member of a class may object to a settlement, file an appeal, and then

offer to drop the appeal in exchange for consideration from counsel representing the class.  A

concern is that such class members might not make their objections in good faith based on genuine

objections, but instead might simply be attempting to leverage their ability to delay the settlement

in order to extract payment.  Because the solution to this problem may involve changes to both the

Civil and Appellate Rules, the Committee is coordinating with the Civil Rules Committee on this

matter, and the Civil Rules Committee likely will report on this matter as well.

The Committee is studying possible amendments to Federal Rule Civil Procedure 62(a),

which concerns bonds that an appellant must post to stay the execution of a judgment during the

pendency of an appeal.  Although the possible amendments would address a Civil Rule, the matter

is of interest to the Appellate Rules Committee because appeal bonds are an appellate issue.  The

Appellate Rules Committee has conveyed its views to those working on the matter in the Civil Rules

Committee, and the Civil Rules Committee likely will report on this matter.

The Committee is considering a recent suggestion that would address several aspects of

appeals by litigants proceeding in forma pauperis.  The issues raised include whether to exclude any

part of a social security number in court filings, whether to seal motions to proceed in forma

pauperis, and whether to require opposing counsel to make certain types of authorities available to

pro se litigants.  The Committee is studying the desirability and feasibility of the suggested reforms.

The Committee is considering whether to amend the Appellate Rules to address whether the

$500 fee for docketing a case under 28 U.S.C. § 1913 is recoverable as costs in the district court or

in the court of appeals.  The Committee has been advised that there is a lack of uniformity in practice

among the circuits and is seeking additional information from clerks of court about current practices.

The Committee will continue to study the matter.
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PROPOSED AMENDMENTS TO THE FEDERAL 
RULES OF APPELLATE PROCEDURE1 

 
 

Rule 41. Mandate: Contents; Issuance and Effective 1 
Date; Stay 2 

(a) Contents.  Unless the court directs that a formal 3 

mandate issue, the mandate consists of a certified 4 

copy of the judgment, a copy of the court’s opinion, if 5 

any, and any direction about costs. 6 

(b) When Issued.  The court’s mandate must issue 7 days 7 

after the time to file a petition for rehearing expires, or 8 

7 days after entry of an order denying a timely petition 9 

for panel rehearing, petition for rehearing en banc, or 10 

motion for stay of mandate, whichever is later.  The 11 

court may shorten or extend the time by order.  The 12 

court may extend the time only in extraordinary 13 

circumstances or under Rule 41(d). 14 

(c) Effective Date.  The mandate is effective when 15 

issued. 16 

(d) Staying the Mandate Pending a Petition for 17 

Certiorari. 18 

                                                 
1  New material is underlined in red; matter to be omitted is 
lined through. 
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 (1) On Petition for Rehearing or Motion. The 19 

timely filing of a petition for panel rehearing, 20 

petition for rehearing en banc, or motion for stay 21 

of mandate, stays the mandate until disposition 22 

of the petition or motion, unless the court orders 23 

otherwise. 24 

(2) Pending Petition for Certiorari.  25 

(A) (1) A party may move to stay the mandate pending 26 

the filing of a petition for a writ of certiorari in 27 

the Supreme Court.  The motion must be served 28 

on all parties and must show that the certiorari 29 

petition would present a substantial question and 30 

that there is good cause for a stay. 31 

(B) (2) The stay must not exceed 90 days, unless the 32 

period is extended for good cause or unless the 33 

party who obtained the stay files a petition for 34 

the writ and so notifies the circuit clerk in 35 

writing within the period of the stay.  In that 36 

case, the stay continues until the Supreme 37 

Court’s final disposition. 38 
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(C) (3)  The court may require a bond or other security 39 

as a condition to granting or continuing a stay of 40 

the mandate. 41 

(D) (4) The court of appeals must issue the mandate 42 

immediately when on receiving a copy of a 43 

Supreme Court order denying the petition for 44 

writ of certiorari is filed, unless extraordinary 45 

circumstances exist. 46 

Committee Note 
 

Subdivision (b).  Subdivision (b) is revised to clarify 
that an order is required for a stay of the mandate and to 
specify the standard for such stays. 

  
Before 1998, the Rule referred to a court’s ability to 

shorten or enlarge the time for the mandate’s issuance “by 
order.”  The phrase “by order” was deleted as part of the 
1998 restyling of the Rule.  Though the change appears to 
have been intended as merely stylistic, it has caused 
uncertainty concerning whether a court of appeals can stay 
its mandate through mere inaction or whether such a stay 
requires an order.  There are good reasons to require an 
affirmative act by the court. Litigants—particularly those 
not well versed in appellate procedure—may overlook the 
need to check that the court of appeals has issued its 
mandate in due course after handing down a decision. And, 
in Bell v. Thompson, 545 U.S. 794, 804 (2005), the lack of 
notice of a stay was one of the factors that contributed to 
the Court’s holding that staying the mandate was an abuse 
of discretion.  Requiring stays of the mandate to be 
accomplished by court order will provide notice to litigants 
and can also facilitate review of the stay. 

 
A new sentence is added to the end of subdivision (b) 

to specify that the court may extend the time for the 
mandate’s issuance only in extraordinary circumstances or 
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pursuant to Rule 41(d) (concerning stays pending petitions 
for certiorari).  The extraordinary-circumstances 
requirement reflects the strong systemic and litigant 
interests in finality.  Rule 41(b)’s presumptive date for 
issuance of the mandate builds in an opportunity for a 
losing litigant to seek rehearing, and Rule 41(d) authorizes 
a litigant to seek a stay pending a petition for certiorari.  
Delays of the mandate’s issuance for other reasons should 
be ordered only in extraordinary circumstances.  

 
Subdivision (d).  Two changes are made in 

subdivision (d). 
 
Subdivision (d)(1)—which formerly addressed stays 

of the mandate upon the timely filing of a motion to stay 
the mandate or a petition for panel or en banc rehearing— 
has been deleted and the rest of subdivision (d) has been 
renumbered accordingly.  In instances where such a 
petition or motion is timely filed, subdivision (b) sets the 
presumptive date for issuance of the mandate at 7 days after 
entry of an order denying the petition or motion.  Thus, it 
seems redundant to state (as subdivision (d)(1) did) that 
timely filing of such a petition or motion stays the mandate 
until disposition of the petition or motion.  The deletion of 
subdivision (d)(1) is intended to streamline the Rule; no 
substantive change is intended. 

 
Subdivision (d)(4)—i.e., former subdivision (d)(2)(D) 

—is amended to specify that a mandate stayed pending a 
petition for certiorari must issue immediately once the court 
of appeals receives a copy of the Supreme Court’s order 
denying certiorari, unless the court of appeals finds that 
extraordinary circumstances justify a further stay.  Without 
deciding whether the prior version of Rule 41 provided 
authority for a further stay of the mandate after denial of 
certiorari, the Supreme Court ruled that any such authority 
could be exercised only in “extraordinary circumstances.”  
Ryan v. Schad, 133 S. Ct. 2548, 2551 (2013) (per curiam).  
The amendment to subdivision (d)(4) makes explicit that 
the court may stay the mandate after the denial of certiorari, 
and also makes explicit that such a stay is permissible only 
in extraordinary circumstances.  Such a stay cannot occur 
through mere inaction but rather requires an order. 
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The reference in prior subdivision (d)(2)(D) to the 
filing of a copy of the Supreme Court’s order is replaced by 
a reference to the court of appeals’ receipt of a copy of the 
Supreme Court’s order.  The filing of the copy and its 
receipt by the court of appeals amount to the same thing (cf. 
Rule 25(a)(2), setting a general rule that “filing is not 
timely unless the clerk receives the papers within the time 
fixed for filing”), but “upon receiving a copy” is more 
specific and, hence, clearer.  
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Rule 29.   Brief of an Amicus Curiae 1 

(a) When Permitted. The United States or its officer or 2 

agency or a state may file an amicus-curiae brief 3 

without the consent of the parties or leave of court. 4 

Any other amicus curiae may file a brief only by leave 5 

of court or if the brief states that all parties have 6 

consented to its filing, except that a court of appeals 7 

may by local rule prohibit the filing of an amicus brief 8 

that would result in the disqualification of a judge. 9 

*  *  * * * 10 

Committee Note 
 

Under current Rule 29(a), by the parties’ consent 
alone, an amicus curiae might file a brief that results in the 
disqualification of a judge who is assigned to the case or 
participating in a vote on a petition for rehearing.  The 
amendment authorizes local rules, such as those previously 
adopted in some circuits, that prohibit the filing of such a 
brief. 
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Rule 31.  Serving and Filing Briefs 1 

(a) Time to Serve and File a Brief. 2 

 (1) The appellant must serve and file a brief within 3 

40 days after the record is filed. The appellee 4 

must serve and file a brief within 30 days after 5 

the appellant’s brief is served.  The appellant 6 

may serve and file a reply brief within 14 21 7 

days after service of the appellee’s brief but a 8 

reply brief must be filed at least 7 days before 9 

argument, unless the court, for good cause, 10 

allows a later filing. 11 

*  *  * * * 12 

Committee Note 
 

Subdivision (a)(1) is revised to extend the period for 
filing a reply brief from 14 days to 21 days. Before the 
elimination of the “three-day rule” in Rule 26(c), attorneys 
were accustomed to a period of 17 days within which to file 
a reply brief, and the committee concluded that shortening 
the period from 17 days to 14 days could adversely affect 
the preparation of useful reply briefs.  Because time periods 
are best measured in increments of 7 days, the period is 
extended to 21 days. 
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Rule 28.1.  Cross-Appeals 1 
 

*  *  * * *  2 
 

(f) Time to Serve and File a Brief.  Briefs must be 3 

served and filed as follows: 4 

 (1) the appellant’s principal brief, within 40 days 5 

after the record is filed; 6 

 (2) the appellee’s principal and response brief, 7 

within 30 days after the appellant’s principal 8 

brief is served; 9 

 (3) the appellant’s response and reply brief, within 10 

30 days after the appellee’s principal and 11 

response brief is served; and 12 

 (4) the appellee’s reply brief, within 14 21 days after 13 

the appellant’s response and reply brief is served, 14 

but at least 7 days before argument unless the 15 

court, for good cause, allows a later filing. 16 

*  *  * * * 17 

Committee Note 
Subdivision (f)(4) is amended to extend the period for 

filing a reply brief from 14 days to 21 days.  Before the 
elimination of the “three-day rule” in Rule 26(c), attorneys 
were accustomed to a period of 17 days within which to file 
a reply brief, and the committee concluded that shortening 
the period from 17 days to 14 days could adversely affect 
the preparation of useful reply briefs.  Because time periods 
are best measured in increments of 7 days, the period is 
extended to 21 days. 
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Advisory Committee on Appellate Rules

Table of Agenda Items —December 2015

FRAP Item Proposal Source Current Status

07-AP-E Consider possible FRAP amendments in response to

Bowles v. Russell (2007).

Mark Levy, Esq. Discussed and retained on agenda 11/07

Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 04/11

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

07-AP-I Consider amending FRAP 4(c)(1) to clarify the effect of

failure to prepay first-class postage.

Hon. Diane Wood Discussed and retained on agenda 04/08

Discussed and retained on agenda 11/08

Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

08-AP-A Amend FRAP 3(d) concerning service of notices of

appeal.

Hon. Mark R. Kravitz Discussed and retained on agenda 11/08

Discussed and retained on agenda 10/15

08-AP-C Abolish FRAP 26(c)’s three-day rule. Hon. Frank H. Easterbrook Discussed and retained on agenda 11/08

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15
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FRAP Item Proposal Source Current Status

08-AP-R Consider amending FRAP 26.1 (corporate disclosure)

and the corresponding requirement in FRAP 29(c)

Hon. Frank H. Easterbrook Discussed and retained on agenda 04/09

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

09-AP-B Amend FRAP 1(b) to include federally recognized

Indian tribes within the definition of “state”

Daniel I.S.J. Rey-Bear, Esq. Discussed and retained on agenda 04/09

Discussed and retained on agenda 11/09

Discussed and retained on agenda 04/10

Discussed and retained on agenda 10/10

Discussed and retained on agenda 10/11

Discussed and retained on agenda 04/12; 

       Committee will revisit in 2017

11-AP-C Amend FRAP 3(d)(1) to take account of electronic filing Harvey D. Ellis, Jr., Esq. Discussed and retained on agenda 04/13

Discussed and retained on agenda 10/15

11-AP-D Consider changes to FRAP in light of CM/ECF Hon. Jeffrey S. Sutton Discussed and retained on agenda 10/11

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15

12-AP-B Consider amending FRAP Form 4's directive concerning

institutional-account statements for IFP applicants

Peter Goldberger, Esq., on

behalf of the National

Association of Criminal

Defense Lawyers (NACDL)

Discussed and retained on agenda 09/12

Discussed and retained on agenda 10/15

12-AP-D Consider the treatment of appeal bonds under Civil Rule

62 and Appellate Rule 8

Kevin C. Newsom, Esq. Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/15

Discussed and retained on agenda 10/15
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FRAP Item Proposal Source Current Status

12-AP-E Consider treatment of length limits, including matters

now governed by page limits

Professor Neal K. Katyal Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

12-AP-F Consider amending FRAP 42 to address class action

appeals

Professors Brian T.

Fitzpatrick and Brian

Wolfman and Dean Alan B.

Morrison

Discussed and retained on agenda 09/12

Discussed and retained on agenda 04/13

Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/15

13-AP-B Amend FRAP to address permissible length and timing

of an amicus brief in support of a petition for rehearing

and/or rehearing en banc

Roy T. Englert, Jr., Esq. Discussed and retained on agenda 04/13

Draft approved 04/14 for submission to Standing Committee

Approved for publication by Standing Committee 06/14

Published for comment 08/14

Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

13-AP-H Consider possible amendments to FRAP 41 in light of

Bell v. Thompson, 545 U.S. 794 (2005), and Ryan v.

Schad, 133 S. Ct. 2548 (2013)

Hon. Steven M. Colloton Discussed and retained on agenda 04/14

Discussed and retained on agenda 10/14

Discussed and retained on agenda 04/15

Draft approved 10/15 for submission to Standing Committee

14-AP-D Consider possible changes to Rule 29's authorization of

amicus filings based on party consent 

Standing Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

15-AP-A Consider adopting rule presumptively permitting pro se

litigants to use CM/ECF

Robert M. Miller, Ph.D. Awaiting initial discussion

Discussed and retained on agenda 10/15

15-AP-B Technical amendment – update cross-reference to Rule

13 in Rule 26(a)(4)(C)

Reporter Draft approved 04/15 for submission to Standing Committee

Approved by Standing Committee 06/15

15-AP-C Consider amendment to Rule 31(a)(1)’s deadline for

reply briefs

Appellate Rules Committee Awaiting initial discussion

Draft approved 10/15 for submission to Standing Committee

15-AP-D Amend FRAP 3(a)(1) (copies of notice of appeal) and

3(d)(1) (service of notice of appeal)

Paul Ramshaw, Esq. Awaiting initial discussion

Discussed and retained on agenda 10/15

January 7-8 2016 Page 143 of 706



4

FRAP Item Proposal Source Current Status

15-AP-E Amend the FRAP (and other sets of rules) to address

concerns relating to social security numbers; sealing of

affidavits on motions under 28 U.S.C. § 1915 or 18

U.S.C. § 3006A; provision of authorities to pro se

litigants; and electronic filing by pro se litigants

Sai Awaiting initial discussion

Discussed and retained on agenda 10/15

15-AP-F Recovery of appellate fees Prof. Gregory Sisk Awaiting initial discussion

Discussed and retained on agenda 10/15

15-AP-H Electronic filing by pro se litigants Robert M. Miller, Ph.D. Awaiting initial discussion
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DRAFT

Minutes of the Fall 2015 Meeting of the

Advisory Committee on Appellate Rules

October 29-30, 2015

Chicago, Illinois

I. Attendance and Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate Rules

to order on Thursday, October 29, 2015, at 9:00 a.m., at the Notre Dame Law Suite in Chicago,

Illinois.

In addition to Judge Colloton, the following Advisory Committee members were present:

Professor Amy Coney Barrett, Judge Michael A. Chagares, Justice Allison H. Eid, Mr. Gregory G.

Katsas, Mr. Neal K. Katyal, Judge Stephen Joseph Murphy III, and Mr. Kevin C. Newsom.  Solicitor

General Donald Verrilli was represented by Mr. Douglas Letter, Director of the Appellate Staff of the

Civil Division, U.S. Department of Justice, and by Mr. H. Thomas Byron III, Appeals Counsel of the

Appellate Staff of the Civil Division, both of whom were present.  Judge Brett M. Kavanaugh was

absent.

Reporter Gregory E. Maggs was present and kept these minutes.  Associate Reporter Catherine

Struve participated by telephone for all but brief portions of the meeting. 

Also present were Judge Jeffrey S. Sutton, Chair of the Standing Committee on Rules of

Practice and Procedure; Ms. Rebecca A. Womeldorf, Secretary of the Standing Committee on Rules

of Practice and Procedure and Rules Committee Officer; Mr. Michael Ellis Gans, Clerk of Court

Representative to the Advisory Committee on Appellate Rules; Professor Daniel R. Coquillette,

Reporter, Committee on Rules of Practice and Procedure; and Ms. Shelly Cox, Administrative

Specialist in the Rules Committee Support Office of the Administrative Office.

Judge Robert Michael Dow Jr., a member of the Advisory Committee on Civil Rules arrived

at 11:30 a.m. and left at 12:30 p.m.  Mr. Alex Dahl of Lawyers for Civil Justice also attended portions

of the meeting as an observer.

Judge Colloton called the meeting to order.  He thanked Professor Barrett for her efforts in

making the Notre Dame Law Suite available to the Committee for this meeting.  Judge Colloton

mentioned that Judge Peter T. Fay and Judge Richard G. Taranto had completed their service on the

Committee.  Judge Colloton welcomed Judge Murphy as a new member.  Judge Colloton also

explained that Judge Kavanaugh is a new member but was unable to attend.  Judge Colloton thanked

Professor Struve for her long and diligent service as the reporter and her great assistance during the

transition, and the Committee applauded.  Judge Colloton introduced Professor Maggs as the new
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reporter for the committee.  Judge Colloton also announced that Ms. Marie Leary, Research Associate

for the Appellate Rules Committee was unable to attend.

II. Approval of the Minutes of the April 2015 Meeting

Judge Colloton directed the Committee's attention to the approval of the minutes from the

April 2015 meeting.  An attorney member asked about the Committee's policy regarding the

identification of speakers in its meetings.  He observed that the minutes mostly did not identify

speakers by name but sometimes included identifying information.  Professor Coquillette said that

the tradition was not to identify members of the Committee when they speak because of concerns

about outside lobbying and about the ability of speakers to speak freely.

Two attorney members favored having the minutes identify speakers.  Another attorney

member spoke in favor of identifying speakers, noting that it was a public meeting.  A judge member

said that the practice of not identifying members had been in place for many years.  He believed that

the practice should be the same across committees.  But he further said that he did not think that

identifying members in the minutes would affect lobbying.  Mr. Letter said that representatives of the

Department of Justice should be identified as such, which has been the practice.  The Committee did

not vote on whether to change the traditional practice, leaving the matter open for further

consideration.

An attorney member called the Committee's attention to page 19 of the minutes [Agenda Book

at 39], and asked Judge Colloton whether a representative of the Committee had spoken to the Fifth

Circuit about its local rules on the length of briefs.  Judge Colloton said that no conversation had yet

occurred with the Fifth Circuit because it seemed premature.  The proposed amendment to the federal

rules is still pending, and if it is adopted, then the Fifth Circuit might opt out of the new length limits

or modify its local rule.

The minutes of the Spring 2015 meeting were approved by voice vote.

Judge Colloton mentioned that the minutes of the Standing Committee's May 2015 meeting

were not available in time for inclusion in the Agenda Book for this meeting.  He summarized the

meeting, noting that the Standing Committee had approved all of the amendments proposed by the

Appellate Committee.  The judicial Conference also has approved the proposed amendments, and

they have gone to the Supreme Court.  Judge Sutton said that the Standing Committee was grateful

to the Appellate Rules Committee for preparing the proposed amendments.

III.  Action and Discussion Items

A.  Item No. 13-AP-H (FRAP 41)

Judge Colloton introduced Item No. 13-AP-H, reminding the Committee that the item

concerns possible amendments to Rule 41 that would (1) clarify that a court of appeals must enter an
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1 The circulated electronic document contained the following text, which the Committee

approved:
 

Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

(a) Contents. Unless the court directs that a formal mandate issue, the mandate consists

of a certified copy of the judgment, a copy of the court's opinion, if any, and any direction about

costs.

(b) When Issued. The court's mandate must issue 7 days after the time to file a petition

for rehearing expires, or 7 days after entry of an order denying a timely petition for panel

rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later. The

court may shorten or extend the time by order.  The court may extend the time only in

extraordinary circumstances or under Rule 41(d).

(c) Effective Date. The mandate is effective when issued.

(d) Staying the Mandate Pending a Petition for Certiorari.

(1) On Petition for Rehearing or Motion. The timely filing of a

3

order if it wishes to stay the issuance of the mandate; (2) address the standard for stays of the

mandate; and (3) restructure the Rule to eliminate redundancy.

Judge Colloton recounted that at its April 2014 meeting, the consensus of the Committee was

that the words "by order" should be restored to Rule 41(b).  Thus, a court would have to enter an order

if it wished to stay the issuance of the mandate.

On the issue of the standard for ordering a stay, the Committee discussed whether to add an

"extraordinary circumstances" test to Rules 41(b) and 41(d)(4).  A judge member said that the

standard under Rule 41(d)(4) was in fact already extraordinary circumstances and that the proposed

amendment would be merely a codification of existing practice.  The judge member said that it is not

clear what the current standard is under Rule 41(b).

An attorney member asked whether judges should have to state their reasoning for an

extension.   Several members were opposed to adding such a requirement.

The consensus of the Committee was to add the "extraordinary circumstances" test to both

Rules 41(b) and 41(d)(4).  The Committee then discussed how to phrase the wording.   An academic

member suggested that Rule 41(b) and (d)(4) should be phrased consistently.   An attorney member

suggested that the phrase "unless extraordinary circumstances exist" for Rule 41(d).  The Committee

also agreed to this proposal by consensus.

The Committee then considered Professor Kimble's style suggestions as shown in the Agenda

Book.  The Committee approved the suggested changes, including his proposal to delete the word

"certiorari" in Rule 41(d)(1) and (d)(4). 

The Committee then set this item aside so that the Reporter could prepare a document

showing all of the changes proposed at the meeting.  The Committee resumed discussion of this item

at the end of the meeting.  The Reporter circulated electronically a document showing the changes.1
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petition for panel rehearing, petition for rehearing en banc, or motion for stay of

mandate, stays the mandate until disposition of the petition or motion, unless the

court orders otherwise.

(2) Pending Petition for Certiorari. 

(A) (1) A party may move to stay the mandate pending the filing of a

petition for a writ of certiorari in the Supreme Court. The motion must be served

on all parties and must show that the certiorari petition would present a

substantial question and that there is good cause for a stay.

(B) (2) The stay must not exceed 90 days, unless the period is extended

for good cause or unless the party who obtained the stay files a petition for the

writ and so notifies the circuit clerk in writing within the period of the stay. In

that case, the stay continues until the Supreme Court's final disposition.

(C) (3) The court may require a bond or other security as a condition to

granting or continuing a stay of the mandate.

(D) (4) The court of appeals must issue the mandate immediately on

receiving when a copy of a Supreme Court order denying the petition for writ of

certiorari is filed, unless extraordinary circumstances exist.

4

An attorney member of the Committee asserted that Rule 41(b) is warranted by the interest

in finality which warrants a high bar.  The member also asserted that Rule 41(d)(4) codifies the

Supreme Court's decisions.

After reviewing the changes, Committee approved the revised version of the rule by

consensus. A judge member moved to send the draft, as approved, to the standing committee.  An

academic member seconded the motion.  The Committee approved the motion by voice vote.

B.  Item No. 08-AP-H (Manufactured Finality)

Judge Colloton introduced Item No. 08-AP-H and recounted its history.  He explained that

this item concerns efforts of a would-be appellant to “manufacture” appellate jurisdiction after the

disposition of fewer than all the claims in an action by dismissing the remaining claims.  The

Committee first discussed this matter in November 2008 and then revisited it at seven subsequent

meetings. At the April 2015 meeting, by consensus, the Committee decided to take no action on the

topic of manufactured finality.  A judge member moved to remove the item from the agenda, and

another judge member seconded the motion.  Without further discussion, the Committee approved

the motion by voice vote.

C.  Item No. 08-AP-R (FRAP 26.1 & 29(c) disclosure requirements)

Judge Colloton introduced Item No. 08-AP-R.  He reminded the Committee that local rules

in various circuits impose disclosure requirements that go beyond those found in Rules 26.1 and

29(c), which call for corporate parties and amici curiae to file corporate disclosure statements.  Judge

Colloton said that the issue is whether additional disclosures should be required and, if so, which

additional disclosures.
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The Committee turned its attention to the discussion drafts of Rules 26.1 and 29 [Agenda

Book 117-119].

A judge member said that, as a general matter, judges would prefer more disclosure up front

so that they do not spend time on a case before a conflict is discovered.  An attorney member said that

an opposing consideration was that requiring more disclosure could be onerous to attorneys.

The committee then turned its attention to specific issues in the discussion draft.  The

summary of the Committee discussion in these minutes has been re-ordered to follow the structure

of the rules.

Rule 26.1(a)(1):  Members of the Committee discussed the draft proposal to add the words

"or affiliated."  Given the indefiniteness of this phrase, the Committee considered whether the words

should be omitted.

Rule 26.1(a)(2):  Members of the Committee were concerned that merely requiring a party to

list the "trial" judges in prior proceedings might be insufficient.  In a habeas case, for example, both

trial and appellate judges may have taken part in prior proceedings.  A judge member proposed that

the word "trial" should be removed. 

Rule 26.1 (a)(3):  An attorney member said the term "partners and associates" should be

changed to "attorneys" or "lawyers."  He also asked whether the term "law firms" was appropriate,

given that entities other than law firms, such as public interest organizations, might represent parties

in a lawsuit.  He suggested replacing "law firms" with "legal organizations."

Rule 26.1(d):  Mr. Letter observed that in antitrust cases, requiring the disclosure of an

organizational victim could be problematic because there could be thousands of victims. 

Rule 26.1(f):  The Committee considered whether the word "intervenor" should be replaced

with the term "putative intervenor."  The Committee also considered whether subsection (f) should

be deleted as unnecessary because, following intervention, intervenors would be parties and would

be covered by the rule.

Rule 29(c)(5)(D):  The discussion of this provision focused on two questions.  One question

was whether (D) should be deleted.  Two attorney members said that attorneys often do not list

everyone who worked on a brief.  One of the attorney members asked this hypothetical: "If a lawyer

read a brief and gave a few comments, would that have to be disclosed?"  A judge member asked this

hypothetical:  "If a judge's son or daughter wrote a brief, should that have to be disclosed or not?"

An academic member asked whether there were actual examples of past problems.  A judge member

thought that the rule was unrealistically strict.  The second question discussed was, if (D) is not

deleted, whether  the phrase "contributed to" was too broad.  A judge member suggested using the

word "authored" because it would not include those who merely reviewed a brief and made
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comments.  Mr. Letter asked whether the Supreme Court has experience with what the word

"authored" meant.

Following all of the discussion, the sense of the Committee appeared to be that the draft

should be revised, to delete "trial" in Rule 26.1(a)(2); to replace "partners and associates" with

"lawyers" and to replace "law firms" with "legal organizations" in Rule 26.1(a)(3);  and either to strike

Rule 29(c)(5)(D) or to replace the phrase "contributed to the preparation" with "authored in whole or

part."  The Committee did not make definite conclusions with respect to the other issues.  Judge

Colloton said that he did not think the item was ready to send to the Standing Committee.

D. Item No. 12-AP-F (FRAP 42 Class Action Appeals)

Judge Colloton introduced Item No. 12-AP-F, which concerns possible problems when

objectors to class action settlements ask for consideration to drop their appeals.  Judge Colloton then

turned the discussion over to Judge Dow, who discussed the work of the Civil Committee.  Judge

Dow began by saying that Prof. Catherine Struve's memorandum [Agenda Book at 145-171] was

directly on point.

Judge Dow explained that while it would be an error to say that all class action settlement

objectors are bad, some objectors may be causing delays with extortionate appeals.   He explained that

a class member may lay low while a class action settlement is negotiated, file a pro forma objection

to the settlement in the district court, and then surface by filing an appeal.  After filing the appeal, the

objector then may call counsel and ask for money to make the appeal go away.

Judge Dow said that the proposed changes have two parts.  First, objectors must state their

grounds for objection to a class action settlement under the proposed Federal Rule of Civil Procedure

23(e)(5)(A) [Agenda Book, at 203-204].  Second, a district court would have to approve any

withdrawal of an objection under the proposed Rule 23(e)(5)(C) [Agenda Book at 204].  This

requirement of approval would not only allow district judges to prohibit "a payoff" but also likely

would discourage extortionate objections.  Judge Dow said that the appellate and civil committees

need to work together to determine the implementation.

A judge member asked whether the proposed Rule 23(e)(5)(C) was a permissible Civil Rule

given that it effectively would limit what happens in the appellate courts.  The judge member also

asked how a payment would come to the attention of the court of appeals absent a rule that the

objector or class counsel must disclose the payment.  Another judge said that courts would not usually

become involved in the withdrawal of an appeal.  Judge Dow agreed that the Federal Rules of

Appellate Procedure also should address the issue.  Mr. Byron asked whether the sketch of Appellate

Rule 42(c) [Agenda Book at 141] would suffice.  Mr. Letter asked whether a payoff to a class action

objector would be less of a concern if the money was coming out of the class counsel's fees.  Judge

Sutton asked whether an "indicative rule" under proposed Rule 42(c) would work.  An attorney

member said that proposed Rule 42(c) was inconsistent with general practice because it would require

the court of appeals to refer a matter to the district court.  Mr. Byron did not think it was inconsistent,
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and Judge Sutton suggested that the procedure contemplated would be like sending a case back for

a determination of whether there is jurisdiction.  Mr. Letter also thought that if there was nothing in

the Appellate Rules about withdrawing appeals, litigants might not know to look at Civil Rule 23.

The clerk representative asked what the district court would do with the case when it was sent back.

Judge Dow suggested that perhaps Rule 42 should require disclosure and approval of a fee.  Judge

Sutton suggested that an alternative would be for class counsel to seek an expedited appeal to reduce

the pressure for class objectors.   Mr. Letter said that the procedure might be burdensome because

parties settle with appellants all the time.  Prof. Coquillette suggested that it is an attorney conduct

problem.

Judge Dow said that he would take this matter to back to Civil Rules Committee to discuss

the issues.   He emphasized that the sketch of proposed Rule 42(c) is a work in progress.

Mr. Dahl asked about the "indicative ruling" under Rule 23(e)(5):  If the district court does

approve the payment, could the objector appeal the indicative ruling?  Judge Colloton suggested that

it would remain in the Court of Appeals.

The Committee was in recess for lunch.

D. Item No. 15-AP-C (Deadline for Reply Briefs)

Judge Colloton introduced Item No. 15-AP-C.  He summarized past discussions, which had

recognized that most appellants now have effectively a total of 17 days to serve and file reply briefs

because of the 14 days provided by Rule 31(a)(1) and the 3 additional days provided by Rule 26(c).

The proposed revision of Rule 26(c) to eliminate the 3 additional days when appellants serve and file

documents electronically will effectively reduce the time for serving and filing a reply brief to 14

days.  Judge Colloton said that the questions for the Committee are whether to modify Rule 31(a) to

extend the period from 14 days and, if so, whether the extended period should be 17 days or 21 days.

 Judge Colloton noted that one question previously raised had been whether extending the time

for filing and serving a reply brief would reduce the time before oral argument.  On this point, he

noted that statistics suggest that the extension from 14 days to 21 days would be unlikely to have a

material effect because in federal courts of appeal the mean period from the filing of the last appellate

brief to oral argument is currently 3.6 months [see Agenda Book at 265].  In addition, the clerk

representative recalled that a study had shown that no courts had waited until a reply brief is filed

before scheduling oral argument.

An attorney member said that 14 days was too short for preparing and filing a reply brief.  He

further said that he would prefer 21 days to 17 days, explaining that the time for filing and serving

a reply brief was already shorter than the time for filing other briefs.  He believed that the benefit to

attorneys and clients would come at very little cost to the system.  Another attorney member said that

attorneys in practice had internalized the 17-day period.  He noted also that the period for filing a

reply brief starts when the response is actually filed, not when it is due, and the uncertainty of when
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the response will be filed also may make filing a reply in 14 days difficult.  He supported 21 days.

Professor Coquillette supported 21 days because 21 days is a multiple of 7 days, which helps keep

the reply brief due on a weekday.  The appellate clerk liaison agreed that multiples of 7 days are

slightly easier for the clerks office to work with.  An attorney member believed that additional time

will help lawyers produce better briefs.  An appellate judge member said that the Supreme Court of

Colorado has the same schedule as the current federal rule.  Another appellate judge emphasized that

there should be a replacement for the lost three days and that 21 days made more sense than 17 days.

The sense of the Committee was to modify the Rules to extend the period for filing and

serving reply briefs from 14 days to 21 days.  Judge Colloton suggested that the Committee's reporter

prepare a marked-up draft showing the exact changes to Rules 31(a)(1) and 28.1(f)(4).  The

Committee would then have an opportunity to vote on the proposed changes by email.

E. Item No. 14-AP-D (amicus briefs filed by consent of the parties)

Judge Colloton introduced Item No. 14-AP-D, which came to the advisory committee’s

attention through discussion at the June meeting of the Standing Committee.  He explained that some

circuits have created local rules that appear to conflict with Rule 29(a).  Although Rule 29(a) says that

an amicus may file a brief if all parties have consented to its filing, some local rules bar filing of

amicus briefs that would result in the recusal of a judge.  Judge Colloton said that questions for the

Committee are whether Rule 29(a) is optimal as written or whether Rule 29(a) should be revised to

permit what the local rules provide. 

An appellate judge member explained how allowing the filing of an amicus brief in some

cases might require a judge to recuse himself or herself.  Although this possibility might not happen

often in panel cases, he explained that it could happen when a court hears a case en banc.

An attorney member supported the position of the local rules.  He proposed adding this

sentence to the end of Rule 29(a): "The court may reject an amicus curiae brief, including one

submitted with all parties' consent, where it would result in the recusal of any member of the court."

An appellate judge member asked whether there was a way to reword the proposal because it seemed

odd to reject a brief after it had been filed. 

Mr. Byron suggested that Rule 29(a) could be amended to allow circuits to adopt local rules.

An attorney member responded that a broad authorization might be problematic because a circuit

might bar all amicus briefs.

After further discussion, it was the sense of the Committee that the local rules were reasonable

and that Rule 29(a) should be amended to allow the kinds of local rules that have been adopted by

the D.C., Second, Fifth, and Ninth Circuits.  Judge Colloton asked the Committee's reporter to draft

and circulate proposed language for revising Rule 29(a) to achieve the Committee's objective.  He

suggested that the Committee could vote on a proposed amendment by email.
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F. Item No. 12-AP-D (Civil Rule 62/Appeal Bonds)

Judge Colloton briefly recounted the history of this agenda item and thanked all those who

had worked on it.  Judge Colloton then invited Mr. Newsom to discuss the matter.  Mr. Newsom

began by asking the Committee to compare the current version of Federal Rule of Civil Procedure

62 to the proposed "September 2015 Draft" revision of Rule 62 [Agenda Book at 294].  Mr. Newsom

then identified four principal points for consideration: (1) Under the current rule, there is a gap

between the automatic 14-day stay of a judgment and the deadline for filing anything attacking the

judgment.  (2) Most appellants currently obtain a single bond (or other form of security) to cover both

the post-judgment period and the appeal period, but the current rule seems to anticipate two different

bonds.  (3) Although the current rule contemplates that appellants will give a bond as security,

sometimes appellants provide a letter of credit or other form of security.  (4) The current rule does

not specify an amount for the bond.

Mr. Newsom explained that the proposed Rule 62(a)(1) would extend the automatic stay from

14 to 30 days, unless the court orders otherwise.  This extension would address the current gap

between the 14-day stay of judgment and the deadline for filing an appeal or other attack on the

judgment.  Mr. Newsom explained that a court might "order otherwise" if the court is concerned about

the possibility that the losing party might try to hide assets during the period of the stay.   The

proposed revision of Rule 62(a)(2) authorizes a stay to be secured by a bond or by other form of

security, such as a letter of credit or an escrow account.  Mr. Newsom noted that the proposed rule

does not contemplate that the appellant would have to post more than one form of security.  The

proposed rule, like the current rule, does not specify an amount of the bond or other security.

Proposed Rule 62(a)(3) authorizes a court to grant a stay in its discretion.

An attorney member was concerned about what might happen if a judge did not grant a stay

to the appellant and the appellee lost on appeal.  Mr. Newsom explained that the proposed revision

of Rule 62(c) would allow a district court to impose terms if the district court denied a stay.

An attorney member was concerned that the proposed revision of Rule 62(b) would allow a

court to refuse a stay for good cause even though an appellant had provided security.  The attorney

member thought that this proposed rule was contrary to current practice.  The attorney member

asserted that practitioners currently assume that if a client who has lost at trial posts a sufficient bond,

the client is entitled to a stay.  An appellate judge member asked whether the proposed Rule 62(b)

should be rewritten to make clear that ordinarily a stay would be granted.  Another appellate judge

member asked whether this portion of the proposed Rule 62(b) should be eliminated.

Mr. Byron suggested that the appellee might have other options besides needing the denial of

a stay.

Mr. Letter reminded the Committee that in a case in which the government is involved there

is an automatic 60-day period in which to file an appeal.  See Fed. R. App. P. 4(a)(1)(B).  As a result,

even extending the automatic stay from 14 to 30 days will still lead to a gap.
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Judge Sutton said that the current version of Rule 62 is somewhat ambiguous.  He wondered

whether that ambiguity might not be beneficial because it affords discretion.

Judge Colloton reminded the Committee that the proposal concerned a Federal Rule of Civil

Procedure, rather than a Federal Rule of Appellate Procedure.  But he emphasized that the Committee

may want to provide feedback to the Civil Rules Committee because the issue affects appellate

lawyers.   He suggested communicating to the Civil Rules Committee that concerns were raised

among appellate lawyers that the current rule, in practice, has meant that there is a right to a stay if

the appellant posts a bond, and that the proposed Rule 62(b) appears to represent a shift in policy,

such that a stay upon posting security is not assured.

Summing up the discussion, Mr. Newsom asked whether the Committee thought it was

acceptable for proposed Rule 62(a)(2) to require only a single bond and to allow for alternative forms

of security other than bonds, and for proposed Rule 62(a)(1) to extend the period of the automatic stay

from 14 days to 30 days.  This was the sense of the Committee.

G.  Item No. 12-AP-D (FRAP Form 4 and institutional-account statements)

The reporter introduced Item No. 12-AP-D, which concerns Federal Rules of Appellate

Procedure Form 4.  Question 4 requires a prisoner "seeking to appeal a judgment in a civil action or

proceeding" to attach an institutional account statement.  The proposal is to add the phrase "(not

including a decision in a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255)" to

Question 4 so that prisoners would not have to attach such statements in habeas cases.  The reporter

noted that Form 4 was amended in 2013 but the word processing templates for Form 4 which are

available at the U.S. Courts website have not yet been updated and still contain the pre-2013

language.

The clerk representative said that institutional account statements are currently filed in many

cases in which they are not needed.  He further said that filed forms are not made public.

Mr.  Letter said that he would ask the Bureau of Prisons to determine whether preparing the

account statements is burdensome. The clerk representative said that he would inquire about whether

the form is burdensome for clerks of courts.

The reporter said that he would notify those responsible of the need to update the word

processing forms available on the U.S. Courts website.

The sense of the Committee was to leave the matter on the agenda until more information is

obtained and the word processing templates are corrected.

H.  Item No. 14-AP-C (Issues relating to Morris v. Atichity)

The reporter introduced Item No. 14-AP-C, which is a proposed rule that would require

January 7-8 2016 Page 156 of 706



11

courts to resolve issues raised by litigants.  The reporter reminded the Committee that the item was

included on the agenda for the April 2015 meeting, but the Committee did not have time to address

it.

Following a brief discussion of the points raised in Professor Daniel Capra's memorandum

[Agenda Book at 369-370], an attorney member moved that Committee take no action and  remove

the item from the agenda.  Another attorney member seconded the motion.  The Committee approved

the motion by voice vote.

I.  Item Nos. 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, and 15-AP-D

    (Possible amendments relating to electronic filing)

Judge Chagares introduced these items.  The Committee's discussion focused on three issues.

The first issue was whether pro se litigants should be permitted to file electronically.  Judge Chagares

said that a consensus appears to be emerging among the Advisory Committees that pro se litigants

should be barred from using electronic filing unless local rules allow.  Professor Coquillette cautioned

that it may be undesirable to allow the circuits to adopt their own approaches because of the benefits

of uniformity.

The clerk representative said that the Eighth Circuit allows pro se prisoners to file

electronically and the clerk's office then uses the filing to serve the parties electronically.  He said that

this approach has not been problematic to date, but he cautioned that a handful of pro se litigants

conceivably might abuse the system.

Judge Chagares said that the Advisory Committees have been discussing how to handle

signatures on electronically filed and served documents.  He suggested that the rules should specify

that logging in and sending constitutes signature.

Finally, Judge Chagares addressed the current rules requiringg a filing to contain a proof of

service.  He suggested that proof of service should not be required when there is electronic filing.

Judge Colloton explained that the Committee at this time did not need to reach any final

conclusion, but instead only to develop a sense of the issues.  He suggested that the Committee should

wait until the Advisory Committees on the Civil and Criminal Rules have considered the matters, and

that the advisory committees should coordinate their approaches.  This was the sense of the

Committee.

J.  Item No. 15-AP-E (FRAP amendments relating to social security numbers etc.)

The reporter introduced Item No. 15-AP-E, which concerns four proposals, namely: (1) that

filings do not include any part of a social security number; (2) that courts seal financial affidavits filed

in connection with motions to proceed in forma pauperis; (3) that opposing parties provide certain

types of cited authorities to pro se litigants; and (4) that courts do not prevent pro se litigants from
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filing or serving documents electronically.  The reporter noted that the Committee had just discussed

the fourth issue in connection with the previous item.

The social security number issue concerns Federal Rule of Civil Procedure 5.2(a)(1), which

allows filed documents to contain only the last four digits of a person's social security number.

Although this is a rule of civil procedure, the matter concerns this Committee because Federal Rule

of Appellate Procedure 25(a)(5) makes Rule 5.2 applicable to appeals.  In addition, Form 4

specifically asks movants seeking leave to proceed in forma pauperis to provide the last four digits

of their social security numbers.  The clerk representative believed that these last four digits are no

longer used for any purpose.  He noted that similar forms (i.e., AO 239/240, "Application to Proceed

in District Court Without Prepaying Fees or Costs") are used in the district courts.

After a brief discussion, based on the information available at the meeting, it was the sense

of the Committee that Form 4 should not ask movants for the last four digits of their social security

number.  It was also the sense of the Committee that motions for leave to proceed in forma pauperis

should not be sealed.  A judge member expressed the view that these petitions are court documents

and that the other party in a lawsuit should not be prevented from seeing them.  No votes, however,

were taken on either issue.

The proposal to require litigants to provide cited authorities to pro se litigants concerns local

district court rules, but Federal Rule of Appellate Procedure 32.1(b) already partly addresses the

concerns raised in the proposal.  An attorney member asked whether Rule 32.1(b) refers only to free

publicly accessible databases or would include databases like Westlaw and Lexis for which payment

is required.  Another Committee member responded that the Advisory Committee Note to Rule 32.1

says that publicly accessible databases could include "a commercial database maintained by a legal

research service or a database maintained by a court."

Judge Colloton suggested that the item be retained on the agenda for the spring meeting.  The

Appellate Committee will see what the Civil Committee recommends before taking action.

K.  Item No. 15-AP-F (Recovery of Appellate Docketing Fee after Reversal)

The reporter introduced this new item, which concerns the procedure by which an appellant

who prevails on appeal may recover the $500 docketing fee.  The majority of circuits allow recovery

of this fee as costs in the circuit court but a few courts require litigants to recover this fee in the

district court.  The proposal was to amend Rule 39 to require courts to follow what is now the

majority approach.

A judge member question whether an amended rule was necessary.  It may be that the circuits

that do not allow for the recovery of costs in the circuit courts are not following the current rule.  The

clerk representative said that the Eighth Circuit has not always been consistent in its approach.  He

further said that he would raise the issue with other clerks of court to determine their practice.
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The Committee took no action on the matter and left it on the agenda.

L.  Item No. 15-AP-G (discretionary appeals of interlocutory orders)

The reporter introduced Item No. 15-AP-G, explaining that its proponent requested a "general

rule authorizing discretionary appeals of interlocutory orders, leaving it to the court of appeals to sort

through those requests on a case by case basis."  The reporter briefly summarized the proponent's

argument as outlined in the memorandum on the item [Agenda Book at 491-494].

A judge member said that in Colorado all orders are appealable with leave of the Supreme

Court.  In her experience, the process often took a lot of time.  She said that the trial courts typically

will stay the litigation while the interlocutory appeal is pending.

A judge member and an attorney member spoke against the proposal, questioning both its

benefits and the authority to pass such a rule.

Following brief discussion, an attorney member moved that the Committee take no action on

Item No. 15-AP-G and remove the item from the agenda.  The motion was seconded.  After brief

discussion, the Committee voted by voice to remove the item.

IV.  Concluding matters

Judge Colloton explained that the reporter would circulate for vote by email the final proposed

language for two items.  For Item No. 14-AP-D, the reporter will circulate a revised version of Rule

29(a), as amended to authorize local rules that would prevent the filing of an amicus brief based on

party consent when filing the brief might cause the disqualification of a judge.  For Item 15-AP-C,

the reporter will circulate revised versions of Rules 31(a)(1) and 28.1(f)(4), amended to extend the

deadline for filing and serving a reply brief from 14 days to 21 days.

Judge Colloton said that proposed revisions of Rules 26.1 and 29(c) concerning disclosure

requirements were not ready for circulation.  The consensus among the Committee was that Item No.

08-AP-R should be held over until the spring.

The Committee adjourned at 5:00 pm.

January 7-8 2016 Page 159 of 706




