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DRAFT Minutes of the Spring 2016 Meeting of the
Advisory Committee on Appellate Rules

April 5, 2016
Denver, Colorado

Attendance and Introductions

The Chair, Judge Steven M. Colloton, called the meeting of the Advisory Committee on
Appellate Rules to order on Tuesday, at 9:00 a.m., at the Colorado Supreme Court in Denver,
Colorado.

In addition to Judge Colloton, the following Advisory Committee members were present:
Professor Amy Coney Barrett, Judge Michael A. Chagares, Justice Allison H. Eid, Gregory G.
Katsas, Esq., Neal K. Katyal, Esq., Judge Brett M. Kavanaugh, Judge Stephen Joseph Murphy III,
and Kevin C. Newsom, Esq. Gregory Garre, Esq. participated by telephone. Solicitor General
Donald Verrilli was represented by Mr. H. Thomas Byron III, Appeals Counsel of the Appellate Staff
of the Civil Division.

Reporter Gregory E. Maggs was present and kept these minutes. Also present were Judge
Jeffrey S. Sutton, Chair of the Standing Committee on Rules of Practice and Procedure; Ms. Rebecca
A. Womeldorf, Secretary of the Standing Committee on Rules of Practice and Procedure and Rules
Committee Officer; Marie Leary, Esq., Research Associate, Appellate Rules Committee, Federal
Judicial Center; Mr. Michael Ellis Gans, Clerk of Court Representative to the Advisory Committee
on Appellate Rules; and Ms. Shelly Cox, Administrative Specialist in the Rules Committee Support
Office of the Administrative Office. Mr. Derek Webb, law clerk to Judge Sutton, participated by
telephone.

Judge Colloton began the meeting by introducing Chief Justice Nancy E. Rice of the
Colorado Supreme Court. Chief Justice Rice welcomed the Committee to the courthouse and spoke
of the history of the building. Judge Colloton also welcomed Judge Kavanaugh to his first meeting.

Approval of the Minutes of the October 2015 Meeting

A spelling error on page 11 of the draft minutes of the October 2015 Meeting was identified
and corrected. The draft minutes were then approved.
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Report on the January 2016 Meeting of the Standing Committee

Judge Colloton reported that the Standing Committee had approved two proposals from the
Appellate Rules Committee for publication and public comment. One was Item 13-AP-H, which
concerned proposed amendments to Rule 41(b) and (d) regarding the stays of a mandate. The other
was Item 15-AP-C, which concerned proposed amendments to Rule 31(a)(1) and Rule 28.1(f)(4) to
lengthen the time for filing a reply brief from 14 days to 21 days.

Judge Colloton said that a third proposal, Item No. 14-AP-D, which concerns amicus briefs
filed by party consent under Appellate Rule 29(a), prompted suggestions from the Style Consultants
and substantive comments from the Committee Members. Judge Colloton therefore decided to bring
the item back for further discussion at today's Committee meeting.

Item No. 12-AP-D (Civil Rule 62: Bonds)

Mr. Newsom led the discussion of this item. He began by reporting the status of proposed
revisions to Civil Rule 62 and addressed the discussion draft of this rule on page 70 of the Agenda
Book. He explained that the revision to Rule 62 aims to accomplish three things: (1) to extend the
automatic stay to 30 days; (2) to allow a party to provide security other than a bond; and (3) to
require only one security for all stayed periods. He also explained that the Advisory Committee Note
was edited to make it more concise.

Mr. Newsom then turned to the proposed conforming amendments to Appellate Rules 8, 11,
and 39, addressing the discussion drafts of these rules on pages 61-64 of the Agenda Book. The
Committee agreed with the general approach of the drafts and the policy decision to make Rule 8(b)
apply to providers of security other than sureties. The Committee decided to amend the discussion
draft in the following three ways:

(1) Rule8(a)(1)(B) [lines 6-7]: The bracketed phrase "[provided to obtain the stay of a judgment
or order of a district court pending appeal]" should be included but edited to say "provided
to obtain the stay."

(2) Rule 8(a)(2)(E) [line 15]: The word "appropriate" should be deleted.

(3) Rule 8(b) [lines 16-20]: The wording of this section should be rephrased to say: "If a party
gives security in any form, including a bond, other security, stipulation, or other undertaking,
with one or more sureties or other security providers, each security provider submits . . . ."
The subsequent references to "surety" in the provision should then be replaced with "security
provider."
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The Committee addressed the discussion draft of Rule 11(g) at length. It considered various
possible amendments but ultimately did not alter the discussion draft. The Committee did not make
any amendments to the discussion draft of Rule 39(e).

Mr. Newsom moved to approve the discussion draft as amended and to send it to the
Standing Committee for publication. The motion was seconded and approved.

Item No.12-AP-F (Civil Rule 23: Class Action Settlement Objectors)

Judge Colloton introduced this item, which concerns class action settlement objections.
Class members sometimes object to settlements not because they have good faith objections but
instead because they want to receive payments to withdraw their objections so that the settlements
can go forward. Judge Colloton explained that the Civil Rules Committee decided to address this
matter through what it calls "the simple approach." Under this approach, Civil Rule 23(e)(5)(B)
would be amended to provide that "no payment or other consideration" can be given to an objector
in exchange for withdrawing an objection without the district court's approval. The simple approach
would not require amending the Appellate Rules.

Judge Colloton asked the Committee to consider whether the proposed "simple approach"
was a good solution to the problem of class action objections. He also asked the Committee to
consider whether requiring a district court to approve consideration paid to an objector
impermissibly interferes with an appellate court's jurisdiction.

Mr. Derek Webb spoke regarding his memorandum included in the Agenda Book at page
109. He informed the Committee that the Civil and Appellate rules allow a district court to continue
to act in a variety of situations even though a notice of appeal has been filed.

Two judge members expressed agreement with the "simple approach" of the Civil Rules
Committee. An attorney member expressed some concern about the policy behind the approach.
He was not sure that the district court would always know the case better than the court of appeals.
He offered the example of a case in which there was a proposed payment to withdraw an objection
after oral argument in the court of appeals. He asked, "Should the district court really decide whether
the payment should be made?" The attorney member, however, thought that such situations might
be rare.

Judge Sutton saw some potential for conflict between the district court and court of appeals.
He noted that nothing in the proposed revision of Civil Rule 23 would require or prevent the
dismissal of an objection by a court of appeals. He suggested that another, possibly better, approach
might have been to require a court of appeals to ask the district court for an indicative ruling under
Appellate Rule 12.1 before deciding whether to dismiss an objection. He said that this option
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remains open to the courts of appeals and suggested that the Advisory Committee Note could
address this point.

Following further discussion, Judge Colloton summarized the apparent views of the
Committee as follows: The Appellate Rules Committee prefers not to address the issue of class
action objectors with an appellate rule, and whether the proposed revision of Civil Rule 23 is
desirable is ultimately a policy question for the Civil Rules Committee.

Item No. 16-AP-A (Appellate Rule 4(b)(1) and Criminal Case Notice of Appeals)

The Reporter introduced this item, which concerns a proposal to amend Appellate Rule
4(b)(1)(A) to increase the period for filing a notice of appeal in a criminal case from 14 days to 30
days. The reporter explained that the Committee previously had considered and rejected essentially
the same proposal when it addressed Item 11-AP-E. The Committee discussed Item 11-AP-E at its
Spring 2012 and Fall 2012 meetings and then voted to remove the item from the Agenda without
taking action.

A judge member said that limiting the period for filing a notice of appeal to 14 days was
necessary for having prompt appeals. He also noted that the interests of lawyers may differ from
clients; lawyers may want more time but clients may want speedier action. Expressing the view of
the Department of Justice, Mr. Byron said no real need has been shown for the amendment. Other
speakers emphasized that the Committee had previously considered and decided the matter.

Judge Colloton asked whether there should be further study. No member believed that
further study was required. A motion to remove the item from the Committee’s agenda was
seconded and approved.

Item No. 14-AP-D (Appellate Rule 29(a) on Amicus Briefs Filed with Party Consent)

Judge Colloton introduced this item, which concerns amicus briefs filed by party consent.
He reminded the Committee that it had proposed a modification of Appellate Rule 29(a) at its
October 2016 meeting. He then explained that the Standing Committee was generally favorable to
the proposal but identified issues that may require further consideration.

Judge Colloton began by discussing the policy issue of whether a court should be able to
reject not only amicus briefs filed by party consent but also amicus briefs filed by the government.
An attorney member said that the rules should continue to provide the government a right to file an
amicus brief. Mr. Byron said that the Department of Justice's position was that the government
should have a right to file an amicus brief.
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Judge Colloton then addressed the discussion draft line-by-line. The sense of the Committee
was to make the following revisions:

(1) line 3: strike the hyphen in "amicus-curiae"

(2) line 5: adopt the "except" clause rather than the separate "but" sentence proposed by the Style
Consultants

(3) line 6: strike "by local rule"
(4) line 6: replace "prohibit" with "prohibit or strike"

At the suggestion of a judge member, the Committee also decided to replace the Advisory
Committee Note for the proposed amendment to Appellate Rule 29(a) on page 140 of the Agenda
Book with the following: "The amendment authorizes orders or local rules, such as those previously
adopted in some circuits, that prohibit the filing of an amicus brief by party consent if the brief would
result in a judge's disqualification. The amendment does not alter or address the standards for when
an amicus brief requires a judge's disqualification."

The Committee approved a motion to submit the revised version of the Rule to the Standing
Committee.

Item No. 08-AP-R (Appellate Rules 26.1 and 29(c) on Disclosures)

Judge Colloton introduced this item, which concerns Appellate Rules 26.1 and 29(c). These
rules currently require corporate parties and amici curiae to file corporate disclosure statements. The
purpose of these disclosure requirements is to assist judges in deciding whether they need to recuse
themselves. Judge Colloton explained that some local rules go further. He explained that, in the
memorandum included at page 159 of the Agenda Book, Professor Daniel Capra had tried to pull
together suggestions for additional disclosure requirements without necessarily advocating for them.
Judge Colloton said that the initial decisions for the Committee were (1) whether to include some
or all of the proposed disclosures; (2) whether to conduct more study; or (3) whether to drop the
matter.

A judge member asked the attorney members how burdensome they considered such
disclosure requirements. An attorney member said that some disclosure requirements are very
burdensome. The committee discussed the requirement of disclosing witnesses. Several members
suggested that the cost was not worth the benefit. An attorney member also said that disclosing
affiliates of corporations would be burdensome. He said that such disclosures are sometimes
required in state courts.
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Judge Sutton asked whether the list of required disclosures would carry with it a presumption
that recusal was necessary when the listed information was disclosed. An attorney member asked
whether the Advisory Committee Note could address this potential concern by saying that the
additional disclosure requirements do not change the recusal standards.

Another attorney member asked how strong the need was for changing the current rules. Mr.
Byron, speaking for the Justice Department, agreed that additional disclosure requirements would
be burdensome and that it was not clear how beneficial they would be.

Judge Sutton said that the current rule requires disclosure of things that by statute
automatically require disclosure. The proposed rule would go further. He also said that the proposal
should not go to the Standing Committee for publication at this time because the Bankruptcy Rules
Committee was still working on its own disclosure requirements.

Judge Colloton questioned the need for requiring parties to disclose the identity of judges,
asking whether there were many judges who have to recuse themselves because of the identity of a
judge during earlier proceedings in a case.

Several committee members expressed concern that disclosing the identity of all lawyers who
had worked on a matter could be very burdensome, especially if there had been an administrative
proceeding below. But a countervailing consideration was that judges still may have to recuse
themselves based on the participation of a lawyer.

The Committee discussed the question whether clauses (a)(2), (a)(3), and (a)(4) should use
the term “proceeding” or “case” or some other term. A judge member pointed out that some appeals
come directly from agencies. Another judge member suggested that the word "matter" might be
better. Another judge member suggested that perhaps local rules should address matters coming
directly to the court of appeals from administrative proceedings.

Judge Colloton asked whether the draft of Rule 26.1(e) corresponded to any similar provision
in the draft revision to the Bankruptcy Rules. The Committee decided that the reporter should

coordinate with the Criminal Rules and Bankruptcy Rules Committees.

It was the sense of the committee that the following action should be taken with respect to
the discussion drafts of Rule 26.1 and Rule 29(c) beginning on page 150 of the Agenda Book.

(1) The “except clause” in line 3 should be deleted so that Rule 26.1 applies to all parties.

(2) The term “affiliated” in line 5 should be deleted. A Fourth Circuit local rule requires
disclosure of affiliates. But the term is complicated to define.
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(3) The term “matter” rather than “case” or “proceeding” should be in lines 10, 12, and 14

(4) The “good cause” exception in lines 17 and 18 should be included. The formulation differs
from the formulation in the criminal law rules. The exception has to be included at the end
of the sentence because of everything else at the start of the sentence. The substance is the
same.

(5) There was no objection to the proposed language in lines 31-32 regarding persons who want
to intervene.

(6) The Advisory Committee note should make clear that the Committee is not trying to change
the recusal requirements.

(7) The Committee had no objection to the proposed change to Rule 29(c)(5)(D).

The Committee determined that no amendment should be proposed at this time, and that the
matter should be carried over for further consideration. The Chair may receive input from the
Standing Committee at its June 2016 meeting.

Item 12-AP-B (Appellate Rules Form 4 and Institutional Account Statement)

This Item concerns a proposal to add the parenthetical phrase "(not including a decision in
a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255)" to one of the questions in
Appellate Form 4. The reporter introduced the time and summarized the arguments in Reporter
Struve's memorandum for and against the adding the parenthetical phrase.

After a brief discussion, the Committee decided to take no action for two reasons. First, the
language of the Form already tracks the applicable statute. Second, although the parenthetical
phrase might prevent the filing of institutional account statements unnecessarily, the consequence
was not very burdensome to either confinement institutions or prisoners. A motion to remove this
item from the agenda was made, seconded, and approved.

Item No. 15-AP-E (Appellate Rules Form 4 and Social Security Numbers)

The reporter introduced this item, which included five proposals. The first proposal was to
amend Appellate Form 4 to remove the question asking litigants seeking leave to proceed in forma
pauperis to provide the last four digits of their social security numbers. The reporter presented this
item. As discussed in the memorandum on page 215 of the Agenda Book, the clerks of the courts
of appeals report that this information is no longer needed for any purpose. The Committee
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discussed the matter briefly and decided that the question should be deleted. The Committee will
send a proposal for publication to the Standing Committee.

The second proposal was to amend Appellate Rule 25(a)(5) to prohibit filings from
containing any part of a social security number. The Committee decided to take no action on this
matter because Appellate Rule 25(a)(5) incorporates the privacy standards from the Civil Rules. Any
change should come from the Civil Rules.

The third proposal was to amend Appellate Rule 24(a)(1) to add a presumption that an
affidavit filed in support of a motion for leave to proceed in forma pauperis would be sealed. The
Committee previously had discussed this matter at its October 2015 meeting. Following a brief
discussion, the sense of the Committee was that the proposal should be rejected.

The fourth proposal was that Appellate Rule 32.1(b) should be amended to require litigants
to provide pro se applicants with unpublished opinions that are not available without cost from a
publicly accessible database. An attorney member suggested that this proposal raised a substantive
policy question about how much financial assistance should be given to pro se litigants and that this
question was better addressed by Congress than by a Rules Committee. Another attorney member
pointed out that the proposal concerned all pro se litigants, not just those seeking leave to proceed
in forma pauperis. Some pro se litigants might be able to afford access to commercial databases.
Another member of the Committee asked whether a court might order a party to provide unpublished
opinions on an individual basis. The sense of the Committee was that the proposal should be
rejected.

The fifth proposal was to amend Appellate Rule 25(d)(2)(D) to allow pro se litigants to file
or serve documents electronically. A member suggested that the Committee should consider this
proposal as part of its general consideration of electronic filing issues.

A motion was made to present the first matter (concerning social security numbers) to the
Standing Committee for publication, to remove the second, third, and fourth matters from the
agenda, and to fold the fifth matter into the rest of the other agenda items concerning electronic
filing. The motion was seconded and approved.

Item No. 15-AP-F (Appellate Rule 39(e) and Recovery of Appellate Fees)
The reporter introduced this item, which the Committee discussed for the first time at the
October 2015 Meeting. The item concerns the procedure by which an appellant who prevails on

appeal may recover the $5 fee for filing a notice of appeal and the $500 fee for docketing an appeal.
Rule 39(e)(4) says that the fee for filing a notice of appeal is taxable as a cost in the district court.
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In most circuits, the $500 docketing fee is seen as a cost taxable in the court of appeals, but at least
three circuits require appellants to recover this fee in the district court.

The Committee considered the question whether Rule 39 should be amended. The clerk
representative said that the clerks in most circuits want to tax the whole thing in the court of appeals.
Mr. Byron suggested the possibility of deleting (e)(4). A judge member said that he thought that the
rule was correct as written.

Following further discussion the sense of the Committee was that the Chair should
communicate with the chief judges of the various circuits about the problem, with the goal of finding
aresolution without amending the rules. The motion to remove the item from the agenda was made,
seconded, and approved.

Item Nos. 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, 15-AP-D, 15-AP-H (Electronic Filing and
Service)

These items concern electronic filing, signature, service, and proof of service. The reporter
described the progress that the Civil Rules Committee had made on revising the Civil Rules to
address these subjects. Several members of the Committee expressed agreement with the four major
characteristics of the reform: First, parties represented by counsel must file electronically absent an
exception, such as an exception for good cause. Second, use of the court’s electronic filing system
constitutes a signature. Third, parties will serve papers through the court’s electronic filing system.
Fourth, no proof of service is required for papers served through the electronic filing system.

The Committee concluded that the reporter should prepare a discussion draft of Appellate
Rule 25 that would follow the most recent draft of Civil Rule 5. The reporter would then circulate
the draft to the committee members by email. The goal is to present a proposed revision of
Appellate Rule 25 to the Standing Committee in June.

The Committee also directed the reporter to determine whether other Appellate Rules would
also require amendment to address electronic filing.

Memo on Circuit Splits

The Committee also considered a memorandum prepared by Mr. Webb. The memorandum
listed a number of circuit splits on issues under the Appellate Rules. The Committee decided to
study three of these issues for possible inclusion on its agenda in the future: (1) whether delay by
prison authorities in delivering the order from which the prisoner wishes to appeal can be used in
computing time for appeal under Rule 4(c); (2) whether the costs for which a bond may be required
under Rule 7 can include attorney’s fees; and (3) whether “the court” in Rule 39(a)(4) refers to the
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appellate court or the district court. The Committee also agreed to study the other issues in the
memorandum further.

Adjournment

Judge Colloton thanked Justice Eid for her 6 years of service on the Committee and for
providing her input from the perspective of a state court. Judge Colloton also thanked Prof. Barrett
for her service on the Committee and for hosting the meeting in Chicago. Judge Colloton noted that
this was the last meeting for Judge Sutton at the Appellate Rules Committee. He also noted that this
was the last meeting for Mr. Gans and himself. He noted that Mr. Gans has served for in clerk's
office of the Eighth Circuit for 33 years. Judge Colloton thanked him for his insight and polling of
his colleagues.

Judge Sutton announced that Judge Neil Gorsuch will be the new chair of this committee.
Judge Sutton thanked Judge Colloton for his four years of service, care, and fair-mindedness. Judge
Sutton also read comments from former reporter Cathie Struve who complimented and thanked

Judge Colloton for his service as chair of the Committee.

The meeting adjourned.
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DRAFT

Minutes of the Fall 2015 Meeting of the
Advisory Committee on Appellate Rules
October 29-30, 2015

Chicago, Illinois

L. Attendance and Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, October 29, 2015, at 9:00 a.m., at the Notre Dame Law Suite in Chicago,
[linois.

In addition to Judge Colloton, the following Advisory Committee members were present:
Professor Amy Coney Barrett, Judge Michael A. Chagares, Justice Allison H. Eid, Mr. Gregory G.
Katsas, Mr. Neal K. Katyal, Judge Stephen Joseph Murphy III, and Mr. Kevin C. Newsom. Solicitor
General Donald Verrilli was represented by Mr. Douglas Letter, Director of the Appellate Staff of the
Civil Division, U.S. Department of Justice, and by Mr. H. Thomas Byron III, Appeals Counsel of the
Appellate Staff of the Civil Division, both of whom were present. Judge Brett M. Kavanaugh was
absent.

Reporter Gregory E. Maggs was present and kept these minutes. Associate Reporter Catherine
Struve participated by telephone for all but brief portions of the meeting.

Also present were Judge Jeffrey S. Sutton, Chair of the Standing Committee on Rules of
Practice and Procedure; Ms. Rebecca A. Womeldorf, Secretary of the Standing Committee on Rules
of Practice and Procedure and Rules Committee Officer; Mr. Michael Ellis Gans, Clerk of Court
Representative to the Advisory Committee on Appellate Rules; Professor Daniel R. Coquillette,
Reporter, Committee on Rules of Practice and Procedure; and Ms. Shelly Cox, Administrative
Specialist in the Rules Committee Support Office of the Administrative Office.

Judge Robert Michael Dow Jr., a member of the Advisory Committee on Civil Rules arrived
at 11:30 a.m. and left at 12:30 p.m. Mr. Alex Dahl of Lawyers for Civil Justice also attended portions
of the meeting as an observer.

Judge Colloton called the meeting to order. He thanked Professor Barrett for her efforts in
making the Notre Dame Law Suite available to the Committee for this meeting. Judge Colloton
mentioned that Judge Peter T. Fay and Judge Richard G. Taranto had completed their service on the
Committee. Judge Colloton welcomed Judge Murphy as a new member. Judge Colloton also
explained that Judge Kavanaugh is a new member but was unable to attend. Judge Colloton thanked
Professor Struve for her long and diligent service as the reporter and her great assistance during the
transition, and the Committee applauded. Judge Colloton introduced Professor Maggs as the new
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reporter for the committee. Judge Colloton also announced that Ms. Marie Leary, Research Associate
for the Appellate Rules Committee was unable to attend.

IL. Approval of the Minutes of the April 2015 Meeting

Judge Colloton directed the Committee's attention to the approval of the minutes from the
April 2015 meeting. An attorney member asked about the Committee's policy regarding the
identification of speakers in its meetings. He observed that the minutes mostly did not identify
speakers by name but sometimes included identifying information. Professor Coquillette said that
the tradition was not to identify members of the Committee when they speak because of concerns
about outside lobbying and about the ability of speakers to speak freely.

Two attorney members favored having the minutes identify speakers. Another attorney
member spoke in favor of identifying speakers, noting that it was a public meeting. A judge member
said that the practice of not identifying members had been in place for many years. He believed that
the practice should be the same across committees. But he further said that he did not think that
identifying members in the minutes would affect lobbying. Mr. Letter said that representatives of the
Department of Justice should be identified as such, which has been the practice. The Committee did
not vote on whether to change the traditional practice, leaving the matter open for further
consideration.

An attorney member called the Committee's attention to page 19 of the minutes [ Agenda Book
at 39], and asked Judge Colloton whether a representative of the Committee had spoken to the Fifth
Circuit about its local rules on the length of briefs. Judge Colloton said that no conversation had yet
occurred with the Fifth Circuit because it seemed premature. The proposed amendment to the federal
rules is still pending, and if it is adopted, then the Fifth Circuit might opt out of the new length limits
or modify its local rule.

The minutes of the Spring 2015 meeting were approved by voice vote.

Judge Colloton mentioned that the minutes of the Standing Committee's May 2015 meeting
were not available in time for inclusion in the Agenda Book for this meeting. He summarized the
meeting, noting that the Standing Committee had approved all of the amendments proposed by the
Appellate Committee. The Judicial Conference also has approved the proposed amendments, and

they have gone to the Supreme Court. Judge Sutton said that the Standing Committee was grateful
to the Appellate Rules Committee for preparing the proposed amendments.

II1I. Action and Discussion Items
A. Item No. 13-AP-H (FRAP 41)

Judge Colloton introduced Item No. 13-AP-H, reminding the Committee that the item
concerns possible amendments to Rule 41 that would (1) clarify that a court of appeals must enter an
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order if it wishes to stay the issuance of the mandate; (2) address the standard for stays of the
mandate; and (3) restructure the Rule to eliminate redundancy.

Judge Colloton recounted that at its April 2014 meeting, the consensus of the Committee was
that the words "by order" should be restored to Rule 41(b). Thus, a court would have to enter an order
if it wished to stay the issuance of the mandate.

On the issue of the standard for ordering a stay, the Committee discussed whether to add an
"extraordinary circumstances" test to Rules 41(b) and 41(d)(4). A judge member said that the
standard under Rule 41(d)(4) was in fact already extraordinary circumstances and that the proposed
amendment would be merely a codification of existing practice. The judge member said that it is not
clear what the current standard is under Rule 41(b).

An attorney member asked whether judges should have to state their reasoning for an
extension. Several members were opposed to adding such a requirement.

The consensus of the Committee was to add the "extraordinary circumstances" test to both
Rules 41(b) and 41(d)(4). The Committee then discussed how to phrase the wording. An academic
member suggested that Rule 41(b) and (d)(4) should be phrased consistently. An attorney member
suggested that the phrase "unless extraordinary circumstances exist" for Rule 41(d). The Committee
also agreed to this proposal by consensus.

The Committee then considered Professor Kimble's style suggestions as shown in the Agenda
Book. The Committee approved the suggested changes, including his proposal to delete the word
"certiorari" in Rule 41(d)(1) and (d)(4).

The Committee then set this item aside so that the Reporter could prepare a document
showing all of the changes proposed at the meeting. The Committee resumed discussion of this item
at the end of the meeting. The Reporter circulated electronically a document showing the changes.'

! The circulated electronic document contained the following text, which the Committee
approved:

Rule 41. Mandate: Contents; Issuance and Effective Date; Stay

(a) Contents. Unless the court directs that a formal mandate issue, the mandate consists
of a certified copy of the judgment, a copy of the court's opinion, if any, and any direction about
costs.

(b) When Issued. The court's mandate must issue 7 days after the time to file a petition
for rehearing expires, or 7 days after entry of an order denying a timely petition for panel
rehearing, petition for rehearing en banc, or motion for stay of mandate, whichever is later. The
court may shorten or extend the time by order. The court may extend the time only in
extraordinary circumstances or under Rule 41(d).

(c) Effective Date. The mandate is effective when issued.

(d) Staying the Mandate Pending a Petition for Certiorari.

Onp Sor-Rel Motion Fhe-timelfilineof
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An attorney member of the Committee asserted that Rule 41(b) is warranted by the interest
in finality which warrants a high bar. The member also asserted that Rule 41(d)(4) codifies the
Supreme Court's decisions.

After reviewing the changes, Committee approved the revised version of the rule by
consensus. A judge member moved to send the draft, as approved, to the standing committee. An
academic member seconded the motion. The Committee approved the motion by voice vote.

B. Item No. 08-AP-H (Manufactured Finality)

Judge Colloton introduced Item No. 08-AP-H and recounted its history. He explained that
this item concerns efforts of a would-be appellant to “manufacture” appellate jurisdiction after the
disposition of fewer than all the claims in an action by dismissing the remaining claims. The
Committee first discussed this matter in November 2008 and then revisited it at seven subsequent
meetings. At the April 2015 meeting, by consensus, the Committee decided to take no action on the
topic of manufactured finality. A judge member moved to remove the item from the agenda, and
another judge member seconded the motion. Without further discussion, the Committee approved
the motion by voice vote.

C. Item No. 08-AP-R (FRAP 26.1 & 29(c) disclosure requirements)

Judge Colloton introduced Item No. 08-AP-R. He reminded the Committee that local rules
in various circuits impose disclosure requirements that go beyond those found in Rules 26.1 and
29(c), which call for corporate parties and amici curiae to file corporate disclosure statements. Judge
Colloton said that the issue is whether additional disclosures should be required and, if so, which
additional disclosures.

A9 (1) A party may move to stay the mandate pending the filing of a
petition for a writ of certiorari in the Supreme Court. The motion must be served
on all parties and must show that the eertiorart petition would present a
substantial question and that there is good cause for a stay.

By (2) The stay must not exceed 90 days, unless the period is extended
for good cause or unless the party who obtained the stay files a petition for the
writ and so notifies the circuit clerk in writing within the period of the stay. In
that case, the stay continues until the Supreme Court's final disposition.

€€y (3) The court may require a bond or other security as a condition to
granting or continuing a stay of the mandate.

By (4) The court of appeals must issue the mandate immediately on
receiving when a copy of a Supreme Court order denying the petition for-writof
certtorartisfited, unless extraordinary circumstances exist.
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The Committee turned its attention to the discussion drafts of Rules 26.1 and 29 [Agenda
Book 117-119].

A judge member said that, as a general matter, judges would prefer more disclosure up front
so that they do not spend time on a case before a conflict is discovered. An attorney member said that
an opposing consideration was that requiring more disclosure could be onerous to attorneys.

The committee then turned its attention to specific issues in the discussion draft. The
summary of the Committee discussion in these minutes has been re-ordered to follow the structure
of the rules.

Rule 26.1(a)(1): Members of the Committee discussed the draft proposal to add the words
"or affiliated." Given the indefiniteness of this phrase, the Committee considered whether the words
should be omitted.

Rule 26.1(a)(2): Members of the Committee were concerned that merely requiring a party to
list the "trial" judges in prior proceedings might be insufficient. In a habeas case, for example, both
trial and appellate judges may have taken part in prior proceedings. A judge member proposed that
the word "trial" should be removed.

Rule 26.1 (a)(3): An attorney member said the term "partners and associates" should be
changed to "attorneys" or "lawyers." He also asked whether the term "law firms" was appropriate,
given that entities other than law firms, such as public interest organizations, might represent parties
in a lawsuit. He suggested replacing "law firms" with "legal organizations."

Rule 26.1(d): Mr. Letter observed that in antitrust cases, requiring the disclosure of an
organizational victim could be problematic because there could be thousands of victims.

Rule 26.1(f): The Committee considered whether the word "intervenor" should be replaced
with the term "putative intervenor." The Committee also considered whether subsection (f) should
be deleted as unnecessary because, following intervention, intervenors would be parties and would
be covered by the rule.

Rule 29(c)(5)(D): The discussion of this provision focused on two questions. One question
was whether (D) should be deleted. Two attorney members said that attorneys often do not list
everyone who worked on a brief. One of the attorney members asked this hypothetical: "If a lawyer
read a brief and gave a few comments, would that have to be disclosed?" A judge member asked this
hypothetical: "If a judge's son or daughter wrote a brief, should that have to be disclosed or not?"
An academic member asked whether there were actual examples of past problems. A judge member
thought that the rule was unrealistically strict. The second question discussed was, if (D) is not
deleted, whether the phrase "contributed to" was too broad. A judge member suggested using the
word "authored" because it would not include those who merely reviewed a brief and made
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comments. Mr. Letter asked whether the Supreme Court has experience with what the word
"authored" meant.

Following all of the discussion, the sense of the Committee appeared to be that the draft
should be revised, to delete "trial" in Rule 26.1(a)(2); to replace "partners and associates" with
"lawyers" and to replace "law firms" with "legal organizations" in Rule 26.1(a)(3); and either to strike
Rule 29(c)(5)(D) or to replace the phrase "contributed to the preparation” with "authored in whole or
part." The Committee did not make definite conclusions with respect to the other issues. Judge
Colloton said that he did not think the item was ready to send to the Standing Committee.

D. Item No. 12-AP-F (FRAP 42 Class Action Appeals)

Judge Colloton introduced Item No. 12-AP-F, which concerns possible problems when
objectors to class action settlements ask for consideration to drop their appeals. Judge Colloton then
turned the discussion over to Judge Dow, who discussed the work of the Civil Committee. Judge
Dow began by saying that Prof. Catherine Struve's memorandum [Agenda Book at 145-171] was
directly on point.

Judge Dow explained that while it would be an error to say that all class action settlement
objectors are bad, some objectors may be causing delays with extortionate appeals. He explained that
a class member may lay low while a class action settlement is negotiated, file a pro forma objection
to the settlement in the district court, and then surface by filing an appeal. After filing the appeal, the
objector then may call counsel and ask for money to make the appeal go away.

Judge Dow said that the proposed changes have two parts. First, objectors must state their
grounds for objection to a class action settlement under the proposed Federal Rule of Civil Procedure
23(e)(5)(A) [Agenda Book, at 203-204]. Second, a district court would have to approve any
withdrawal of an objection under the proposed Rule 23(e)(5)(C) [Agenda Book at 204]. This
requirement of approval would not only allow district judges to prohibit "a payoff" but also likely
would discourage extortionate objections. Judge Dow said that the appellate and civil committees
need to work together to determine the implementation.

A judge member asked whether the proposed Rule 23(e)(5)(C) was a permissible Civil Rule
given that it effectively would limit what happens in the appellate courts. The judge member also
asked how a payment would come to the attention of the court of appeals absent a rule that the
objector or class counsel must disclose the payment. Another judge said that courts would not usually
become involved in the withdrawal of an appeal. Judge Dow agreed that the Federal Rules of
Appellate Procedure also should address the issue. Mr. Byron asked whether the sketch of Appellate
Rule 42(c) [Agenda Book at 141] would suffice. Mr. Letter asked whether a payoff to a class action
objector would be less of a concern if the money was coming out of the class counsel's fees. Judge
Sutton asked whether an "indicative rule" under proposed Rule 42(c) would work. An attorney
member said that proposed Rule 42(c) was inconsistent with general practice because it would require
the court of appeals to refer a matter to the district court. Mr. Byron did not think it was inconsistent,
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and Judge Sutton suggested that the procedure contemplated would be like sending a case back for
a determination of whether there is jurisdiction. Mr. Letter also thought that if there was nothing in
the Appellate Rules about withdrawing appeals, litigants might not know to look at Civil Rule 23.

The clerk representative asked what the district court would do with the case when it was sent back.

Judge Dow suggested that perhaps Rule 42 should require disclosure and approval of a fee. Judge
Sutton suggested that an alternative would be for class counsel to seek an expedited appeal to reduce
the pressure for class objectors. Mr. Letter said that the procedure might be burdensome because
parties settle with appellants all the time. Prof. Coquillette suggested that it is an attorney conduct
problem.

Judge Dow said that he would take this matter to back to Civil Rules Committee to discuss
the issues. He emphasized that the sketch of proposed Rule 42(c) is a work in progress.

Mr. Dahl asked about the "indicative ruling" under Rule 23(e)(5): If the district court does
approve the payment, could the objector appeal the indicative ruling? Judge Colloton suggested that
it would remain in the Court of Appeals.

The Committee was in recess for lunch.
D. Item No. 15-AP-C (Deadline for Reply Briefs)

Judge Colloton introduced Item No. 15-AP-C. He summarized past discussions, which had
recognized that most appellants now have effectively a total of 17 days to serve and file reply briefs
because of the 14 days provided by Rule 31(a)(1) and the 3 additional days provided by Rule 26(c).
The proposed revision of Rule 26(c) to eliminate the 3 additional days when appellants serve and file
documents electronically will effectively reduce the time for serving and filing a reply brief to 14
days. Judge Colloton said that the questions for the Committee are whether to modify Rule 31(a) to
extend the period from 14 days and, if so, whether the extended period should be 17 days or 21 days.

Judge Colloton noted that one question previously raised had been whether extending the time
for filing and serving a reply brief would reduce the time before oral argument. On this point, he
noted that statistics suggest that the extension from 14 days to 21 days would be unlikely to have a
material effect because in federal courts of appeal the mean period from the filing of the last appellate
brief to oral argument is currently 3.6 months [see Agenda Book at 265]. In addition, the clerk
representative recalled that a study had shown that no courts had waited until a reply brief is filed
before scheduling oral argument.

An attorney member said that 14 days was too short for preparing and filing a reply brief. He
further said that he would prefer 21 days to 17 days, explaining that the time for filing and serving
a reply brief was already shorter than the time for filing other briefs. He believed that the benefit to
attorneys and clients would come at very little cost to the system. Another attorney member said that
attorneys in practice had internalized the 17-day period. He noted also that the period for filing a
reply brief starts when the response is actually filed, not when it is due, and the uncertainty of when
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the response will be filed also may make filing a reply in 14 days difficult. He supported 21 days.

Professor Coquillette supported 21 days because 21 days is a multiple of 7 days, which helps keep
the reply brief due on a weekday. The appellate clerk liaison agreed that multiples of 7 days are
slightly easier for the clerks office to work with. An attorney member believed that additional time
will help lawyers produce better briefs. An appellate judge member said that the Supreme Court of
Colorado has the same schedule as the current federal rule. Another appellate judge emphasized that
there should be a replacement for the lost three days and that 21 days made more sense than 17 days.

The sense of the Committee was to modify the Rules to extend the period for filing and
serving reply briefs from 14 days to 21 days. Judge Colloton suggested that the Committee's reporter
prepare a marked-up draft showing the exact changes to Rules 31(a)(1) and 28.1(f)(4). The
Committee would then have an opportunity to vote on the proposed changes by email.

E. Item No. 14-AP-D (amicus briefs filed by consent of the parties)

Judge Colloton introduced Item No. 14-AP-D, which came to the advisory committee’s
attention through discussion at the June meeting of the Standing Committee. He explained that some
circuits have created local rules that appear to conflict with Rule 29(a). Although Rule 29(a) says that
an amicus may file a brief if all parties have consented to its filing, some local rules bar filing of
amicus briefs that would result in the recusal of a judge. Judge Colloton said that questions for the
Committee are whether Rule 29(a) is optimal as written or whether Rule 29(a) should be revised to
permit what the local rules provide.

An appellate judge member explained how allowing the filing of an amicus brief in some
cases might require a judge to recuse himself or herself. Although this possibility might not happen
often in panel cases, he explained that it could happen when a court hears a case en banc.

An attorney member supported the position of the local rules. He proposed adding this
sentence to the end of Rule 29(a): "The court may reject an amicus curiae brief, including one
submitted with all parties' consent, where it would result in the recusal of any member of the court."
An appellate judge member asked whether there was a way to reword the proposal because it seemed
odd to reject a brief after it had been filed.

Mr. Byron suggested that Rule 29(a) could be amended to allow circuits to adopt local rules.
An attorney member responded that a broad authorization might be problematic because a circuit
might bar all amicus briefs.

After further discussion, it was the sense of the Committee that the local rules were reasonable
and that Rule 29(a) should be amended to allow the kinds of local rules that have been adopted by
the D.C., Second, Fifth, and Ninth Circuits. Judge Colloton asked the Committee's reporter to draft
and circulate proposed language for revising Rule 29(a) to achieve the Committee's objective. He
suggested that the Committee could vote on a proposed amendment by email.
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F. Item No. 12-AP-D (Civil Rule 62/Appeal Bonds)

Judge Colloton briefly recounted the history of this agenda item and thanked all those who
had worked on it. Judge Colloton then invited Mr. Newsom to discuss the matter. Mr. Newsom
began by asking the Committee to compare the current version of Federal Rule of Civil Procedure
62 to the proposed "September 2015 Draft" revision of Rule 62 [Agenda Book at 294]. Mr. Newsom
then identified four principal points for consideration: (1) Under the current rule, there is a gap
between the automatic 14-day stay of a judgment and the deadline for filing anything attacking the
judgment. (2) Most appellants currently obtain a single bond (or other form of security) to cover both
the post-judgment period and the appeal period, but the current rule seems to anticipate two different
bonds. (3) Although the current rule contemplates that appellants will give a bond as security,
sometimes appellants provide a letter of credit or other form of security. (4) The current rule does
not specify an amount for the bond.

Mr. Newsom explained that the proposed Rule 62(a)(1) would extend the automatic stay from
14 to 30 days, unless the court orders otherwise. This extension would address the current gap
between the 14-day stay of judgment and the deadline for filing an appeal or other attack on the
judgment. Mr. Newsom explained that a court might "order otherwise" if the court is concerned about
the possibility that the losing party might try to hide assets during the period of the stay. The
proposed revision of Rule 62(a)(2) authorizes a stay to be secured by a bond or by other form of
security, such as a letter of credit or an escrow account. Mr. Newsom noted that the proposed rule
does not contemplate that the appellant would have to post more than one form of security. The
proposed rule, like the current rule, does not specify an amount of the bond or other security.
Proposed Rule 62(a)(3) authorizes a court to grant a stay in its discretion.

An attorney member was concerned about what might happen if a judge did not grant a stay
to the appellant and the appellee lost on appeal. Mr. Newsom explained that the proposed revision
of Rule 62(c) would allow a district court to impose terms if the district court denied a stay.

An attorney member was concerned that the proposed revision of Rule 62(b) would allow a
court to refuse a stay for good cause even though an appellant had provided security. The attorney
member thought that this proposed rule was contrary to current practice. The attorney member
asserted that practitioners currently assume that if a client who has lost at trial posts a sufficient bond,
the client is entitled to a stay. An appellate judge member asked whether the proposed Rule 62(b)
should be rewritten to make clear that ordinarily a stay would be granted. Another appellate judge
member asked whether this portion of the proposed Rule 62(b) should be eliminated.

Mr. Byron suggested that the appellee might have other options besides needing the denial of
a stay.

Mr. Letter reminded the Committee that in a case in which the government is involved there

is an automatic 60-day period in which to file an appeal. See Fed. R. App. P. 4(a)(1)(B). As aresult,
even extending the automatic stay from 14 to 30 days will still lead to a gap.
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Judge Sutton said that the current version of Rule 62 is somewhat ambiguous. He wondered
whether that ambiguity might not be beneficial because it affords discretion.

Judge Colloton reminded the Committee that the proposal concerned a Federal Rule of Civil
Procedure, rather than a Federal Rule of Appellate Procedure. But he emphasized that the Committee
may want to provide feedback to the Civil Rules Committee because the issue affects appellate
lawyers. He suggested communicating to the Civil Rules Committee that concerns were raised
among appellate lawyers that the current rule, in practice, has meant that there is a right to a stay if
the appellant posts a bond, and that the proposed Rule 62(b) appears to represent a shift in policy,
such that a stay upon posting security is not assured.

Summing up the discussion, Mr. Newsom asked whether the Committee thought it was
acceptable for proposed Rule 62(a)(2) to require only a single bond and to allow for alternative forms
of security other than bonds, and for proposed Rule 62(a)(1) to extend the period of the automatic stay
from 14 days to 30 days. This was the sense of the Committee.

G. Item No. 12-AP-B (FRAP Form 4 and institutional-account statements)

The reporter introduced Item No. 12-AP-D, which concerns Federal Rules of Appellate
Procedure Form 4. Question 4 requires a prisoner "seeking to appeal a judgment in a civil action or
proceeding” to attach an institutional account statement. The proposal is to add the phrase "(not
including a decision in a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255)" to
Question 4 so that prisoners would not have to attach such statements in habeas cases. The reporter
noted that Form 4 was amended in 2013 but the word processing templates for Form 4 which are
available at the U.S. Courts website had not yet been updated and still contain the pre-2013 language.

The clerk representative said that institutional account statements are currently filed in many
cases in which they are not needed. He further said that filed forms are not made public.

Mr. Letter said that he would ask the Bureau of Prisons to determine whether preparing the
account statements is burdensome. The clerk representative said that he would inquire about whether

the form is burdensome for clerks of courts.

The reporter said that he would notify those responsible of the need to update the word
processing forms available on the U.S. Courts website.

The sense of the Committee was to leave the matter on the agenda until more information is
obtained and the word processing templates are corrected.

H. Item No. 14-AP-C (Issues relating to Morris v. Atichity)

The reporter introduced Item No. 14-AP-C, which is a proposed rule that would require

10
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courts to resolve issues raised by litigants. The reporter reminded the Committee that the item was
included on the agenda for the April 2015 meeting, but the Committee did not have time to address
it.

Following a brief discussion of the points raised in Professor Daniel Capra's memorandum
[Agenda Book at 369-370], an attorney member moved that Committee take no action and remove
the item from the agenda. Another attorney member seconded the motion. The Committee approved
the motion by voice vote.

I. Item Nos. 08-AP-A, 11-AP-C, 11-AP-D, 15-AP-A, and 15-AP-D
(Possible amendments relating to electronic filing)

Judge Chagares introduced these items. The Committee's discussion focused on three issues.
The first issue was whether pro se litigants should be permitted to file electronically. Judge Chagares
said that a consensus appears to be emerging among the Advisory Committees that pro se litigants
should be barred from using electronic filing unless local rules allow. Professor Coquillette cautioned
that it may be undesirable to allow the circuits to adopt their own approaches because of the benefits
of uniformity.

The clerk representative said that the Eighth Circuit allows pro se prisoners to file
electronically and the clerk's office then uses the filing to serve the parties electronically. He said that
this approach has not been problematic to date, but he cautioned that a handful of pro se litigants
conceivably might abuse the system.

Judge Chagares said that the Advisory Committees have been discussing how to handle
signatures on electronically filed and served documents. He suggested that the rules should specify
that logging in and sending constitutes signature.

Finally, Judge Chagares addressed the current rules requiringg a filing to contain a proof of
service. He suggested that proof of service should not be required when there is electronic filing.

Judge Colloton explained that the Committee at this time did not need to reach any final
conclusion, but instead only to develop a sense of the issues. He suggested that the Committee should
wait until the Advisory Committees on the Civil and Criminal Rules have considered the matters, and
that the advisory committees should coordinate their approaches. This was the sense of the
Committee.

J. Item No. 15-AP-E (FRAP amendments relating to social security numbers etc.)
The reporter introduced Item No. 15-AP-E, which concerns four proposals, namely: (1) that
filings do not include any part of a social security number; (2) that courts seal financial affidavits filed

in connection with motions to proceed in forma pauperis; (3) that opposing parties provide certain
types of cited authorities to pro se litigants; and (4) that courts do not prevent pro se litigants from

11

April 5-6, 2016 Page 37 of 264



filing or serving documents electronically. The reporter noted that the Committee had just discussed
the fourth issue in connection with the previous item.

The social security number issue concerns Federal Rule of Civil Procedure 5.2(a)(1), which
allows filed documents to contain only the last four digits of a person's social security number.
Although this is a rule of civil procedure, the matter concerns this Committee because Federal Rule
of Appellate Procedure 25(a)(5) makes Rule 5.2 applicable to appeals. In addition, Form 4
specifically asks movants seeking leave to proceed in forma pauperis to provide the last four digits
of their social security numbers. The clerk representative believed that these last four digits are no
longer used for any purpose. He noted that similar forms (i.e., AO 239/240, "Application to Proceed
in District Court Without Prepaying Fees or Costs") are used in the district courts.

After a brief discussion, based on the information available at the meeting, it was the sense
of the Committee that Form 4 should not ask movants for the last four digits of their social security
number. It was also the sense of the Committee that motions for leave to proceed in forma pauperis
should not be sealed. A judge member expressed the view that these petitions are court documents
and that the other party in a lawsuit should not be prevented from seeing them. No votes, however,
were taken on either issue.

The proposal to require litigants to provide cited authorities to pro se litigants concerns local
district court rules, but Federal Rule of Appellate Procedure 32.1(b) already partly addresses the
concerns raised in the proposal. An attorney member asked whether Rule 32.1(b) refers only to free
publicly accessible databases or would include databases like Westlaw and Lexis for which payment
is required. Another Committee member responded that the Advisory Committee Note to Rule 32.1
says that publicly accessible databases could include "a commercial database maintained by a legal
research service or a database maintained by a court."

Judge Colloton suggested that the item be retained on the agenda for the spring meeting. The
Appellate Committee will see what the Civil Committee recommends before taking action.

K. Item No. 15-AP-F (Recovery of Appellate Docketing Fee after Reversal)

The reporter introduced this new item, which concerns the procedure by which an appellant
who prevails on appeal may recover the $500 docketing fee. The majority of circuits allow recovery
of this fee as costs in the circuit court but a few courts require litigants to recover this fee in the
district court. The proposal was to amend Rule 39 to require courts to follow what is now the
majority approach.

A judge member question whether an amended rule was necessary. It may be that the circuits
that do not allow for the recovery of costs in the circuit courts are not following the current rule. The

clerk representative said that the Eighth Circuit has not always been consistent in its approach. He
further said that he would raise the issue with other clerks of court to determine their practice.

12
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The Committee took no action on the matter and left it on the agenda.
L. Item No. 15-AP-G (discretionary appeals of interlocutory orders)

The reporter introduced Item No. 15-AP-G, explaining that its proponent requested a "general
rule authorizing discretionary appeals of interlocutory orders, leaving it to the court of appeals to sort
through those requests on a case by case basis." The reporter briefly summarized the proponent's
argument as outlined in the memorandum on the item [Agenda Book at 491-494].

A judge member said that in Colorado all orders are appealable with leave of the Supreme
Court. In her experience, the process often took a lot of time. She said that the trial courts typically
will stay the litigation while the interlocutory appeal is pending.

A judge member and an attorney member spoke against the proposal, questioning both its
benefits and the authority to pass such a rule.

Following brief discussion, an attorney member moved that the Committee take no action on
Item No. 15-AP-G and remove the item from the agenda. The motion was seconded. After brief
discussion, the Committee voted by voice to remove the item.

IV. Concluding matters

Judge Colloton explained that the reporter would circulate for vote by email the final proposed
language for two items. For Item No. 14-AP-D, the reporter will circulate a revised version of Rule
29(a), as amended to authorize local rules that would prevent the filing of an amicus brief based on
party consent when filing the brief might cause the disqualification of a judge. For Item 15-AP-C,
the reporter will circulate revised versions of Rules 31(a)(1) and 28.1(f)(4), amended to extend the
deadline for filing and serving a reply brief from 14 days to 21 days.

Judge Colloton said that proposed revisions of Rules 26.1 and 29(c) concerning disclosure
requirements were not ready for circulation. The consensus among the Committee was that Item No.
08-AP-R should be held over until the spring.

The Committee adjourned at 5:00 pm.

13
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Minutes of Spring 2015 Meeting of
Advisory Committee on Appellate Rules
April 23-24, 2015
Philadelphia, PA

L. Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate
Rules to order on Thursday, April 23, 2015, at 9:00 a.m. at the James A. Byrne United States
Courthouse in Philadelphia, Pennsylvania. The following Advisory Committee members were
present: Judge Michael A. Chagares, Judge Peter T. Fay, Judge Richard G. Taranto, Professor
Amy Coney Barrett, Mr. Gregory G. Katsas, Professor Neal K. Katyal, and Mr. Kevin C.
Newsom. Justice Allison H. Eid participated by telephone for all but a brief portion of the
meeting during which no action items were discussed and no votes were taken. Mr. Douglas
Letter, Director of the Appellate Staff of the Civil Division, U.S. Department of Justice (“DOJ”),
and Mr. H. Thomas Byron III, also of the Civil Division, were present representing the Solicitor
General.! Judge Jeffrey S. Sutton, Chair of the Standing Committee; Ms. Rebecca A.
Womeldorf, the Standing Committee’s Secretary and Rules Committee officer; Mr. Gregory G.
Garre, liaison from the Standing Committee; Mr. Michael Ellis Gans, liaison from the appellate
clerks; and Ms. Frances F. Skillman, Paralegal Specialist in the Rules Committee Support Office
of the Administrative Office (“AQO”) were also present. Chief Judge Theodore A. McKee; Judge
Anthony J. Scirica; Professor Daniel J. Capra, associate reporter to the Committee; Ms. Marie
Leary from the Federal Judicial Center (“FJC”); Mr. Frederick Liu of Hogan Lovells; Mr. Robert
A. Zauzmer, Chief of Appeals, U.S. Attorney’s Office for the Eastern District of Pennsylvania;
Mr. Howard J. Bashman; and Ms. Saranac Hale Spencer of The Legal Intelligencer attended
portions of the meeting.

Judge Colloton welcomed Ms. Womeldorf as the new head of the Rules Office. Judge
Colloton noted Ms. Womeldorf’s impressive background, including her long experience as a
litigator in Washington, D.C. Judge Colloton also noted that the Committee was fortunate to
have, as its new associate reporter, Professor Daniel J. Capra, and he stated that Professor Capra
would be joining the meeting later that day. Professor Struve observed that Professor Capra had
taught her much of what she knew about serving as a reporter, and she expressed her appreciation
to Professor Capra for agreeing to join her as a fellow reporter to the Committee.

! Mr. Letter was unable to attend the second day of the meeting.
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On the afternoon of the first day of the meeting, Chief Judge McKee joined the meeting
for a time. Judge Colloton welcomed Chief Judge McKee and thanked him for extending the
Third Circuit’s hospitality to the Appellate Rules Committee. Judge Colloton also expressed
appreciation for the excellent logistical support provided by the Court’s staff. Chief Judge
McKee welcomed the Committee members to Philadelphia and encouraged their efforts.

I1. Approval of Minutes of October 2014 Meeting

A motion was made and seconded to approve the minutes of the Committee’s October
2014 meeting. The motion passed by voice vote without dissent.

III.  Report on January 2015 Meeting of Standing Committee

Judge Colloton noted that the Appellate Rules Committee had had no action items to
present to the Standing Committee at its January 2015 meeting. However, Judge Colloton had
described to the Standing Committee a number of the Appellate Rules Committee’s ongoing
projects, and he had obtained the Standing Committee’s input on those projects.

IVv. Other Information Items

Professor Struve reminded the Committee members that on December 1, 2014, the
amendments to Rule 6 (concerning bankruptcy appeals) had taken effect.

Later in the meeting, Professor Struve provided the Committee with updates on two
recent Supreme Court decisions, Jennings v. Stephens, 135 S. Ct. 793 (2015), and Gelboim v.
Bank of America Corp., 135 S. Ct. 897 (2015). Jennings concerned the operation of the cross-
appeal rule and the certificate-of-appealability requirement in habeas cases. Jennings, who had
been sentenced to death, sought federal habeas relief on three theories of ineffective assistance of
counsel. Two of those theories — based on a case called Wiggins — were accepted by the district
court as a basis for habeas relief. The third theory — based on a case called Spisak — was rejected
by the district court. The district court ordered the State to release Jennings unless, within a set
period, it gave him a new sentencing hearing or changed his sentence from death to
imprisonment. The State appealed the judgment. Jennings neither filed a cross-appeal nor
sought a certificate of appealability. On appeal, the Fifth Circuit rejected Jennings’ attempt to
use the Spisak theory in defense of the judgment below. The Supreme Court, over a dissent, held
that this was error, and that Jennings could argue the Spisak theory on appeal without either
cross-appealing or seeking a certificate of appealability. The Supreme Court relied on its
precedent stating that an appellee (without cross-appealing) can defend the judgment below on
any ground appearing in the record, even if the ground in question was rejected by the district
court. Here, the Court reasoned, upholding Jennings’ Spisak claim would yield the same relief
that he obtained by means of his Wiggins claims. Thus, neither a cross-appeal nor a certificate of
appealability was needed. In the course of its discussion the Court noted that it is unclear



whether the certificate-of-appealability requirement applies to a habeas petitioner who is the
cross-appellant (rather than the appellant).

In Gelboim, the Court addressed the question of a judgment’s finality in the context of
multidistrict litigation — a question that required the Court to discuss the interaction of 28 U.S.C.
§ 1291 (appeals from final decisions), 28 U.S.C. § 1407 (multidistrict litigation), and Civil Rule
54(b) (certification for immediate appeal of an order addressing fewer than all claims or parties).
In this case, the Court held, the petitioners’ complaint kept its independent status despite its
inclusion in the MDL. Accordingly, the petitioners could appeal the dismissal of their complaint
without awaiting the disposition of all the other cases involved in the MDL. The Court noted
that it was not addressing how finality would work in an instance where multiple cases are
consolidated for all purposes rather than (as here) for limited purposes.

V. Action Items — For Consideration After Publication
A. Item No. 07-AP-E (FRAP 4(a)(4) and “timely”’)

Judge Colloton invited Professor Struve to summarize the public comments on the
proposal to amend Rule 4(a)(4). The amendment addresses the circuit split concerning whether a
motion filed within a purported extension of a non-extendable deadline under Civil Rules 50, 52,
or 59 counts as “timely” under Rule 4(a)(4). A number of circuits have ruled that the Civil
Rules’ deadlines for post-judgment motions are nonjurisdictional claim-processing rules. In this
view, when a district court purports to extend the time for making such a motion, and no party
objects to that extension, the district court has authority to decide the motion on its merits. But
does the motion count as a “timely” one that, under Rule 4(a)(4), tolls the time to appeal? In the
Third, Seventh, Ninth, and Eleventh Circuits, the answer is no. However, the Sixth Circuit has
held to the contrary. The proposed amendment would implement the majority view.

Of the six commentators who submitted comments on this proposal, five supported it.
The sole opponent disagreed with the Committee’s decision to adopt the majority view; this
commentator argued that it is anomalous that the district court can decide an untimely motion on
its merits (absent an objection to the motion’s untimeliness) but that such an untimely,
unobjected-to motion does not extend the time to appeal under Rule 4(a)(4). This commentator
also argued that the proposed rule sets a trap for unwary litigants — i.e., that the rule does not
make clear to litigants the fact that such motions lack tolling effect. Professor Struve noted that
the Committee had previously discussed whether to include in the text of the Rule an explicit
statement that an untimely motion is not rendered timely (for purposes of Rule 4(a)(4)) by “a
court order that sets a due date that is later than permitted by the Federal Rules of Civil
Procedure, another party’s consent or failure to object, or the court's disposition of the motion.”
The Committee had decided, instead, to place that explanation in the Committee Note. The
commentator’s concern about the clarity of the published Rule, Professor Struve suggested,
might provide a reason to revisit that choice.



An appellate judge member responded that placing the explanatory language in the Rule
text would distend what is already a very long rule. On the other hand, this member noted, the
additional language is not that long compared to the existing rule. Another member asked
whether the Rule text, as published, would alert pro se litigants to the issue; there is no guarantee,
this member noted, that such litigants will read the Committee Note. An attorney member stated,
however, that the list of situations noted above (a court order erroneously extending a deadline, a
lack of party objection to untimeliness, or a court’s disposition of an untimely motion on its
merits) might not be a complete list of the situations that a litigant might think render an
untimely motion a timely one. If the list is incomplete, this member suggested, it may be
misleading to place it in the text of the Rule. Another appellate judge member expressed
agreement with the approach taken in the Rule as published.

A motion was made and seconded to approve the Rule and Committee Note as published.
The motion passed by voice vote without dissent.

B. Item No. 07-AP-1 (FRAP 4(c) / inmate filing)

Judge Colloton invited Professor Struve to summarize the public comments on the
proposed amendments to Rules 4(c)(1) and 25(a)(2)(C) and Forms 1 and 5, and new Form 7. As
published, the amendments would make clear that prepayment of postage is required for an
inmate to benefit from the inmate-filing provisions, but that the use of an institution’s legal mail
system is not. The amendments would clarify that a document is timely filed if it is accompanied
by a declaration, notarized statement, or other evidence showing that the document was deposited
by the due date and that postage was prepaid. Forms 1 and 5 would be revised to mention new
Form 7, which shows a declaration meeting the Rule’s requirements. The amendments would
also clarify that if sufficient evidence does not accompany the initial filing, then the court of
appeals has discretion to permit the later filing of the declaration or notarized statement.

The Committee commenced by discussing the aspect of the published Rule amendments
that would delete the requirement that the inmate use a “system designed for legal mail” if one is
available. Based on initial inquiries that disclosed no purpose for this requirement, the
Committee had thought that its deletion would streamline the Rule and avoid possible confusion
over what qualifies as a system designed for legal mail. One commentator expressed support for
the deletion of this requirement. Another commentator, however, opposed its deletion, and
pointed out that the State of Florida logs the date of legal mail but does not do the same with
non-legal mail. Date-logging, this commentator argued, provides important evidence of the date
of deposit in the institution’s mail system. To investigate whether other states make a similar
distinction in treatment of legal and non-legal mail, Professor Struve enlisted the assistance of
the Director and Chief Counsel of the National Association of Attorneys General Center for
Supreme Court Advocacy. The resulting inquiry generated responses from 21 states and the
District of Columbia, and disclosed that a number of other States take an approach similar to
Florida’s (i.e., they record the date of legal mail but not non-legal mail). Some other states to not



date-log any inmate mail, and still other states have systems in which the criteria for date-logging
inmate mail are more difficult to categorize.

Mr. Letter reported that in facilities run by the U.S. Bureau of Prisons, it is up to the
inmate whether to use the legal mail system or the regular mail system. Legal mail is always
date-logged, and regular mail is not. Asked whether this fact leads the DOJ to oppose the
deletion of the legal mail system requirement, Mr. Letter responded that, to the contrary, the DOJ
supports deletion of that requirement. Deletion of the requirement would permit the inmate to
choose which system to use, and would bring the Appellate Rules into closer parallel with
Supreme Court Rule 29.2, which does not include such a requirement. But, he added, the DOJ
does not feel strongly about this.

An appellate judge member observed that, before publishing the proposed amendments
for comment, the Committee did not see a purpose for the legal mail system requirement. The
comment period, he observed, had disclosed that the requirement actually does have a function.
Mr. Letter noted, as well, that there may be significant delays in processing mail in an
institution’s regular (non-legal) mail system.

Responding to the argument that date-logging can provide important evidence of the date
of deposit, an attorney member asked whether there is evidence concerning how often inmates
mis-state the date of deposit. Professor Struve responded that there is no such evidence, other
than an anecdotal account in the comment submitted by the opponent of the requirement’s
deletion.

Discussion turned to the question of how the Rule should describe the requirement if the
requirement were retained. Professor Struve observed that it might not always be obvious to an
inmate whether a particular system counts as a “system designed for legal mail.” Indeed,
Professor Struve noted, a few of the states who had responded to the survey had systems in which
the presence or absence of date-logging did not correlate neatly with a distinction between legal
and non-legal mail. Perhaps one could adopt, instead, a functional definition, referring, for
example, to “a mail system that will document the date of a mailing.” That formulation,
however, had generated style objections from Professor Kimble.

An appellate judge member asked whether, as a practical matter, an inmate can make sure
to use the legal mail system (where one exists) by simply writing “Legal Mail” on the outside of
the envelope. Mr. Gans confirmed that envelopes containing inmates’ filings often bear such a
legend. The appellate judge member noted that, if the reference to a system designed for legal
mail were to be retained, a state that wished to ensure that inmates use a special mail system
could clearly label that system a “Legal Mail System.”

Another member, though, suggested that a functional definition might be more accessible

for inmates, because an inmate who is unsure which system to use could ask a corrections officer
which system (if any) logs the date of inmate mail. An appellate judge member agreed that the
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functional definition would be preferable. This member emphasized that the requirement should
be retained because many states, including Colorado, rely upon the use of a system that will log
the date.

An appellate judge member suggested that one course of action would be to retain the
requirement as it stands in the existing Rule. Professor Struve asked whether the existing
language (referring to a system designed for legal mail) could be a source of confusion. She
noted a Tenth Circuit opinion in which the court had warned of possible confusion. In that
instance, though, the court was concerned that an inmate might think something counted as a
system designed for legal mail when it actually did not. (That particular type of confusion would
be problematic in circuits where certain requirements currently apply only if the inmate uses a
regular (non-legal) mail system.) The converse sort of confusion (thinking that a system is not
designed for legal mail when it really is) may be less likely to occur.

An appellate judge member asked what would happen if an inmate guessed wrong — i.e.,
if an inmate thought that there was no system designed for legal mail, but there actually was. Mr.
Letter stated that the DOJ did not think this was an issue. An attorney member stated that during
his three years as Alabama’s Solicitor General, the issue never arose. Another appellate judge
member observed that the inmate filing rules are designed for pro se inmate litigants, and he
argued that it is important to make those rules user-friendly, even if it takes some extra language.
Mr. Letter observed that the new Form 7 would be helpful to inmates.

An appellate judge participant observed that Chief Judge Diane Wood has commenced a
project focusing on inmate litigation. The appellate judge member who favored the functional
definition suggested that the rule might refer to a system that “documents the date of a mailing”
or might direct the inmate to “use the system that logs the date” of a mailing. Professor Struve
noted that she had had difficulty formulating a functional definition that would encompass the
existing variety of institutional practices. Different institutions may log the date at different
points in the process — for example, when the inmate hands the mailing to a corrections officer,
or when the mailing enters the institution’s mail room, or when the mailing leaves the mail room.
By consensus, the Committee determined that it should retain the requirement that an inmate use
a system designed for legal mail (where such a system exists). Professor Struve agreed to revise
the Rule text and Committee Notes for the Committee’s review later in the meeting.

Professor Struve next highlighted a commentator’s suggestion that the proposed Rules be
revised to authorize the inmate to file the declaration either contemporaneously with the
underlying filing or later. The commentator recognized that the published proposal gives the
court discretion to permit the declaration’s later filing, but argued that the timing of the
declaration’s submission should be up to the inmate, not the court. Inmates, this commentator
worried, may have trouble understanding and complying with procedural requirements. An
appellate judge member recalled that the Committee had considered this point, and had
structured the published proposal with the intention of giving inmates an incentive to file the
declaration contemporaneously with the underlying filing. Contemporaneous submission of the
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declaration helps to ensure its accuracy. By consensus, the Committee decided not to adopt the
commentator’s suggestion.

Professor Struve noted that two commentators had proposed authorizing courts to excuse
a failure to prepay postage. Committee members had previously concluded that, in an
appropriate case, an institution’s failure to provide postage to an indigent inmate could be
addressed by an as-applied constitutional challenge. As to the possibility of authorizing the court
to excuse nonpayment of postage for good cause, participants in the Committee’s prior
discussions were concerned that such a provision would encourage satellite litigation. By
consensus, the Committee decided not to adopt the commentators’ suggestions.

Professor Struve observed that the need to ensure that pro se inmate litigants understand
the inmate-filing rules — a need highlighted in one of the comments discussed above — helps to
underscore reasons to retain the extra verbiage in the provisions’ last phrase (“the court exercises
its discretion to permit the later filing ....”). As noted in the “style” document that Professor
Struve had circulated to Committee members prior to the meeting, Professor Kimble had
objected to the draft’s use of the phrase “exercises its discretion to permit,” on the ground that
the phrase was both unnecessary and inconsistent with the Committees’ style conventions.
(Professor Kimble feels that similar language in restyled Civil Rule 72(b)(1) is distinguishable.)
A member of the Standing Committee had expressed a similar view. Professor Struve asked
whether members felt that the rule should instead say simply “the court permits the later
filing ....” One reason for retaining the longer phrase, Professor Struve suggested, is that an
unskilled reader might read the shorter phrase as a declarative statement (i.e., as a statement that
the court does permit the later filing) rather than a conditional phrase (i.e., referring to situations
in which the court chooses to permit the later filing). As the commentator pointed out, Rules
4(c)(1) and 25(a)(2)(C) are distinctive in that their intended users are pro se litigants. Three
attorney members stated that the Committee should retain the longer phrase. Professor Struve
proposed that, as shown in the “style” document, language could be added to the Committee
Note to explain the choice of the longer phrase. By consensus, the Committee agreed to this
change.

The Committee next turned to the Rules’ references to notarized statements. Prior to
publication, a participant in the Standing Committee’s discussion of the proposed amendments
had asked whether those references should be deleted. Declarations, it was suggested, would be
more convenient for inmates and inmates might lack access to notaries. However, none of the
public comments had suggested deleting the references to notarized statements. Professor
Struve’s research had disclosed that notaries are available in at least some correctional
institutions. In addition, Professor Struve noted, the inmate-filing rules applicable to habeas and
Section 2255 proceedings and to filings in the U.S. Supreme Court all refer in the alternative to
declarations and notarized statements. By consensus, the Committee decided to retain the
references to notarized statements.



The Committee then discussed the proposed changes to Form 7 as shown in the “style”
document. The Committee approved the change to the present tense (‘“Today, [insert date], I am
depositing ....”). The Committee adopted Professor Kimble’s style changes with one exception:
In the inmate’s declaration (at the end of the form) “that the foregoing is true and correct,”
Professor Kimble had suggested substituting “this” for “the foregoing.” Mr. Byron expressed
concern that the re-styled sentence might be taken as a tautology — namely, it might be taken as a
mere declaration that the particular sentence itself (rather than the preceding text) was true and
correct. By consensus, the Committee decided not to change “the foregoing” to “this.” The
Committee decided not to adopt a commentator’s suggestion that, in the “notes to inmate filers”
that are added to Forms 1 and 5, an explanatory parenthetical should follow the citation to Rule
4(c)(1). Instead, a Committee member proposed (and the Committee later approved) the
insertion of the word “timing,” so that these notes would refer to the “timing benefit” of Rule

4(e)(1).

The Committee asked Professor Struve to revise the proposed Rule and Form
amendments and Committee Notes to implement the choices noted above. She prepared a new
draft overnight, and the Committee reviewed the draft the next morning.

Professor Struve pointed out that Professor Kimble had observed that the numbered
subdivisions of Appellate Rules 4(a) and 4(b) have headings, and he had suggested that the
numbered subdivisions in Rule 4(c) should too. He acknowledged that the Appellate Rules,
overall, follow no uniform practice in this regard, but he argued that any given Rule should be
internally consistent. Professor Struve predicted that it would be difficult to draft headings for
Rules 4(c)(1), (2), and (3) that were informative, accurate, and not misleading. An appellate
judge member stated that he saw no reason to add headings to those rules. An attorney member
pointed out that amended Rule 4(c)(1) would be only two sentences long; a two-sentence rule, he
suggested, did not require a heading. By consensus, the Committee decided not to add headings
to Rules 4(c)(1), (2), and (3).

Professor Struve highlighted certain features of the proposed Rule and Form amendments
as set out in the newly-circulated draft. The requirement that the inmate use the institution’s
legal mail system was reinstated. However, due to the structure of the amended rule, that
requirement was now stated in a new sentence at the start of the rule. Following style guidance
from Professor Kimble, the new first sentence referred to “an institution” and “an inmate
confined there”; in what would now become the second sentence, “an inmate confined in an
institution” became, simply, “an inmate.” Conforming amendments were made to the
Committee Note, and language was added to the Note to explain the Rule’s use of the phrase
“exercises its discretion to permit.” (The draft showed the changes to Rule 4(c)(1); the same
changes would be made to Rule 25(a)(2)(C).)

Professor Struve also pointed out the forms included in the newly-circulated draft. To

clarify references to Rule 4(c)(1) in the “Note to inmate filers” in Forms 1 and 5, references to
the “benefit” of that Rule had become references to its “timing benefit.” A new “Note to inmate
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filers” was added to Form 7 to point out the legal-mail-system requirement. Other changes
implemented the choices made by the Committee the previous day.

A motion was made to approve the amendments to Rules 4(c)(1) and 25(a)(2)(C) and
Forms 1 and 5, and new Form 7, as set out in the newly-circulated draft. The motion passed by
voice vote without dissent.

C. Item No. 08-AP-C (the “three-day rule’)

Judge Colloton invited Professor Struve to summarize the public comments and inter-
committee deliberations on this item, which concerns the proposal to eliminate electronic service
from the “three-day rules” in the Appellate, Civil, Criminal, and Bankruptcy Rules. Under
Appellate Rule 26(c), “[w]hen a party may or must act within a specified time after service, 3
days are added after the period would otherwise expire ... , unless the paper is delivered on the
date of service stated in the proof of service.” The Rule currently provides that the three
additional days apply not only to service by commercial carrier (when delivery is not same-day)
and service by mail, but also to electronic service. In light of the now-standard use and smooth
functioning of electronic service, the Advisory Committees (under the guidance of the Standing
Committee’s CM/ECF Subcommittee) decided that the time has come to eliminate the three extra
days in instances where service is made electronically.

The public comments on the proposal spanned a range of views. Some commentators
supported the proposal. Others, while acknowledging reasons for excluding electronic service
from the three-day rule, sought other changes to offset the effect of that amendment. And still
other commentators opposed the proposal entirely. Opponents worried that elimination of the
three-day rule for electronic service would leave litigants vulnerable to unfair behavior by
opponents (such as electronic service late at night before a holiday weekend). Motions for
extensions of time, they warned, may not provide an adequate remedy and, in any event, are
inefficient. Opponents stressed that reply briefs and motion papers may be complex and that the
loss of the three days will cause hardship in preparing those filings. Focusing in particular on
Rule 31(a)(1)’s deadline for reply briefs, a number of commentators stated that the prevalence of
electronic service has made the nominal 14-day deadline a “de facto” 17-day deadline. If
electronic service is to be excluded from the three-day rule, they argued, then Rule 31(a)(1)’s
deadline should become 17 days (or perhaps more than 17 days). Other commentators proposed
that one or two (instead of three) days be added for deadlines that are computed from the date of
electronic service. One commentator proposed that the Committee adopt a rule that would
address the computation of a time period when a party must act within a set time after service
and the document served is submitted with a motion for leave to file or is not accepted for filing.

The DOJ proposed that concerns over the hardships that might ensue from the deletion of
electronic service from the three-day rule should be addressed in a Committee Note recognizing
the need for extensions of time in appropriate cases. The other advisory committees had already
met and discussed this proposal. The Criminal Rules Committee strongly favored adding such
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language to the Committee Note, but the Bankruptcy and Civil Rules Committees favored not
adding the language.

An attorney member stated that the commentators voiced persuasive concerns about the
deadline for reply briefs. Fourteen days, this member reported, is a very short time frame. And it
can be difficult, as a practical matter, for a litigant to seek an extension of time. For instance, in
order to take advantage of the safe harbor in the Eleventh Circuit’s rule, the litigant must make
the motion at least 14 days in advance of the due date.” Another attorney member agreed with
this concern, but also noted that he would not wish to slow the progress of the Rule 26(c)
proposal. An appellate judge participant observed that the Committee could add to its agenda a
new item concerning a possible extension of Rule 31(a)(1)’s 14-day deadline for reply briefs.

An attorney member asked whether it would be possible to send the proposed amendment
forward along with the three-day-rule proposals for the other sets of rules, but to delay the
effective date of the amendment to Appellate Rule 26(c). Professor Struve observed that it
would, technically, be possible to do so: 28 U.S.C. § 2074 provides that a rule amendment
transmitted by the Court to Congress by May 1 of a given year “shall take effect no earlier than
December 1 of the year in which such rule is so transmitted unless otherwise provided by law.”
Mr. Letter, however, cautioned that it would be disruptive to have an interval during which the
three-day rule in the Appellate Rules worked differently from the three-day rules in the Civil,
Criminal, and Bankruptcy Rules.

An attorney member observed that the concern about the deadline for reply briefs may be
unique to the Appellate Rules; there may not be an analogously tight deadline (measured from an
opponent’s service of a document) in the rules that govern practice in the lower courts. An
appellate judge member observed, as well, that the effective decrease from 17 days to 14 days is
a proportionally large reduction.

The Committee members then discussed the possibility that these concerns could be
addressed by means of a letter that Judge Colloton would write to the Chief Judges of the courts
of appeals. The letter could highlight the issue in case the courts of appeals might wish to
consider adopting an interim local provision that could address such concerns pending
consideration of a possible national rule amendment on the deadline for reply briefs. An attorney
member asked whether such a letter would be made publicly available; litigants, he suggested,
might wish to be able to cite it to the court when making requests for extensions.

* Eleventh Circuit Rule 31-2(b) provides: “When a party’s first request for an extension
of time to file the brief or appendix is filed 14 or more days in advance of the due date for filing
the brief or appendix, and the requested extension of time is denied in full on a date that is seven
or fewer days before the due date, or is after the due date has passed, the time for filing the
party’s brief or appendix will be extended an additional seven days beyond the initial due date or
the date the court order is issued, whichever is later, unless the court orders otherwise.”
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Judge Colloton asked the judge members of the Committee for their reactions. An
appellate judge member stated that he was unsure whether a similar issue would be likely to
come up in connection with the Civil, Criminal, or Bankruptcy Rules. Another appellate judge
member stated that he had not been attuned to the issue. A third appellate judge member
expressed support for the idea of a letter to the Chief Judges. This member also suggested that a
21-day deadline for reply briefs would be desirable. Mr. Letter asked whether measures to
address concerns about the reply-brief deadline should also address concerns about deadlines for
motion papers. An attorney member responded that concerns over deadlines for motion papers
could be handled through extensions of time.

Professor Struve asked what the Committee wished to do about the DOJ’s proposal for
adding language to the Committee Note to recognize the need for extensions in appropriate cases.
An appellate judge participant observed that there are concerns about adding such language to the
Committee Note every time that the Committee amends a rule concerning a length or time limit.
Mr. Byron responded that the shift to electronic service, and the ensuing proposal to amend the
three-day rule, has raised a unique problem. An appellate judge member stated that he agreed
with the view — expressed by participants in the Civil Rules Committee’s discussions — that it is
undesirable to distend the Committee Notes with this kind of language. An attorney member,
though, noted that the reality is that, with the availability of electronic service, most briefs are
served between the hours of 6:00 p.m. and midnight.

A motion was made to approve the proposed amendment to Rule 26(c) as published,
without the DOJ’s proposed addition to the Committee Note. An attorney member expressed
doubt that any lawyers actually move for extensions of time. The Committee returned to the
topic of a letter that Judge Colloton could send to the Chief Judges of the courts of appeals. The
letter would focus on the issue of reply brief deadlines during the transitional period when the
amendment to the three-day rule has taken effect and a possible amendment to Rule 31(a)(1) is
under consideration. Judge Colloton will draft a letter to facilitate further discussion at the
Committee’s fall 2015 meeting. Amendments to the three-day rule would not take effect until
December 1, 2016.

Turning back to the motion, Judge Colloton asked whether the motion contemplated
giving him discretion to accede to the addition of the DOJ’s proposed Committee Note language
if warranted in light of later discussions among the advisory committees and the Standing
Committee. It was agreed that the motion did include that grant of discretion. An attorney
member asked how quickly an amendment to Rule 31(a)(1)’s reply brief deadline could take
effect. Professor Struve stated that — because such an amendment would be published for
comment, at the earliest, in summer 2016 — a Rule 31(a)(1) amendment would take effect at least
two years later than the pending amendments to Rule 26(c) and the other three-day rules. The
motion was seconded and passed by voice vote without dissent.

By consensus, the Committee added to its study agenda a new item concerning a possible
extension to Rule 31(a)(1)’s deadline for reply briefs.

-11-



D. Item No. 12-AP-E (length limits)

Judge Colloton introduced this item, which concerns amendments to the length limits for
briefs and other documents. The first issue for the Committee’s consideration, he suggested, is
whether to adopt word limits for documents other than briefs. Such a change seems to make
sense, but then the question becomes the page-to-word conversion ratio. Employing the 280
words per page conversion ratio that had been used in adopting the 1998 amendments to Rule 32
would effectively increase the length permitted under the existing page limits in Rules 5, 21, 27,
35, and 40. The 280 words per page conversion ratio, Judge Colloton noted, was derived from a
1990s study of commercially printed Supreme Court briefs. The Committee’s published
proposal instead employed a 250 words per page conversion ratio, which was supported by the
findings in a 1993 D.C. Circuit Advisory Committee study. During the comment period, one
commentator stated that briefs filed under the current Appellate Rules average 240 words per
page. A recent study by Mr. Gans of rehearing petitions filed in the Eighth Circuit suggested that
those filings average 255 words per page. Thus, it seems that something in the neighborhood of
the 250 words per page ratio used in formulating the published proposals was a good measure.

The second issue, Judge Colloton stated, is what to do about the length limits for briefs.
The published proposal would reduce the length limit for principal briefs from 14,000 words to
12,500 words. If the Committee instead used a conversion ratio of 260 words per page, that
would generate a 13,000-word limit. Rule 32(e), as amended, would make clear that any circuit
that wished to accept longer briefs could do so.

Underpinning the published proposal was a concern that the 280 words per page
conversion ratio was not the best measure of equivalence. Judge Easterbrook’s comment
explained that the ratio was derived from a study of the number of words in commercially printed
Supreme Court briefs. Other evidence, such as the 1993 D.C. Circuit Advisory Committee study
and Mr. Gans’s 2013 study of briefs filed in 1995-1998, indicated that briefs filed in the courts of
appeals were different in length from commercially printed Supreme Court briefs. And the mid-
1990s were a time when, as the Standing Committee observed, computer software enabled
lawyers to file briefs that were technically compliant with the existing page limit but were as
much as 40 percent longer than a normal brief. Judge Easterbrook’s comment also reported a
1990s study finding that law firm briefs produced without printing averaged about 13,000 words.

A substantial number of judges, Judge Colloton observed, believe that briefs are too long.
The judges of the D.C. Circuit unanimously favor the proposal. All of the active judges of the
Tenth Circuit likewise support the proposal. Judge Chagares has reported that a majority of
judges on the Third Circuit support it.

Judge Colloton turned next to the idea of adjusting the published length limit for principal
briefs from 12,500 to 13,000 words. 12,500 words may be the best estimate of the length of
traditional briefs filed in the courts of appeals, and that measure may best address judges’
concerns. Moreover, there is no evidence that there were problems with the rule in effect in the
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D.C. Circuit (prior to the 1998 amendments) that limited briefs to 12,500 words. On the other
hand, a 13,000-word limit may best approximate the length of briefs filed in the courts of appeals
just prior to the 1998 amendments. And revising the limit from the published 12,500 words to
13,000 words would accommodate to some extent the objections that appellate lawyers have
registered about the proposal while still recognizing the validity of the concerns that judges and
others have expressed about the current rule.

Alternatively, Judge Colloton noted, the Committee could decide to withdraw the
proposal, as urged by many distinguished appellate lawyers. The principal argument here is that
some complex cases require 14,000 words. No judge likely believes that there are no cases that
warrant 14,000 words, but the question is how many?

Judge Colloton pointed out that Mr. Gans’s most recent study had looked at data
concerning briefs recently filed in the Eighth and D.C. Circuits. The study found that
approximately 20% of briefs in Eighth Circuit argued cases contain between 12,500 and 14,000
words; in the D.C. Circuit, the number is closer to 25%. As the Solicitor General suggests, in the
small number of cases that are complex enough to warrant 14,000 words, the litigant can move
for permission to file an overlength brief. And an advisory committee note like that suggested by
DOJ could address this potential need.

Commentators have argued that the burden on courts of adjudicating such motions will
outweigh the work that courts will be spared by shortening the length limits; but that is a
question for the courts to decide. An advantage of the pending proposal is that it allows
individual circuits to choose whether to accept longer briefs than permitted by the national Rules.
By contrast, the framework put in place by the 1998 amendments forced circuits to accept
14,000-word briefs even if they preferred a shorter limit.

In considering whether to withdraw the proposal, Judge Colloton suggested, the
Committee should consider why the Rules should require circuits to accept 14,000-word briefs
that some courts say they do not need and do not want. The Committee could show deference to
the commentators who opposed the proposal by adjusting the proposed word limit upwards from
12,500 to a larger number of words. But Judge Colloton expressed confidence in the judges of
the circuits who say that 12,500 or 13,000 words is a sufficient length limit under which to
resolve cases. Judges want the information that they need in order to decide cases correctly. But
many judges in their collective experience are saying that briefs are too long, and that judgment
warrants some deference from the Committee.

Judge Colloton acknowledged that members of the Committee may have varying views
on the subject, and he recognized that each member would try to do what he or she believes is
best for the system. The chair then solicited views from the Committee about the pending
proposal.
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An attorney member stated that, as far as his own practice is concerned, he does not much
care whether the length limits are reduced. When he was clerking for Justice Souter, this
attorney recalled, the Justice required two-page bench memos, and the law clerks found a way to
comply with that requirement. This member stated that he was taken somewhat by surprise by
the bar’s near-uniform adverse reaction to the published proposal. Especially persuasive, in his
view, were commentators’ concerns about the shrinking opportunities for oral argument and
about the need for length in multi-party cases. Less compelling, he suggested, were the
arguments suggesting that there are many cases in which 14,000 words are truly necessary in
order to make the right arguments. Most of the commentators’ concerns would be equally
applicable to practice in the trial court. In district court, he noted, lawyers have less than 14,000
words in which to brief summary judgment motions. When the limit is 25 pages, this member
noted, he simply files the best 25-page brief that he can. The member expressed an expectation
that, where more length is needed, the courts of appeals would grant permission for additional
length. The member stated that he would strongly prefer a consensus judgment by the
Committee — for example, a decision to change the limit to 13,000 words and to include other
“softeners” to mitigate the impact of the change. He stated that he would prefer such a resolution
to either rejecting the views of top lawyers or abandoning the proposal. He would like to give
deference to the concerns of both judges and lawyers.

Another attorney member stated that, with trepidation, he opposed reducing the length
limits for briefs, whether to 12,500 words or to 13,000 words. There is, he stated, an
informational problem. Judges and lawyers have been talking past one another. Judges perceive
that briefs are too long. But it is hard for judges to know what they would be missing if briefs
were shorter. Lawyers do not know in advance which arguments will persuade the judges. In the
Hamdan case, for example, he and his colleagues did not predict that an argument concerning
Hamdan’s exclusion from the courtroom would prove dispositive;’ facing a shorter length limit,
he stated, they would have omitted that argument. Time and time again, he has been surprised by
the arguments that a judge seizes on. This member stated that he was not moved by arguments
about the history of the 1998 amendments. He was moved, however, by the practitioners’
reaction to the published proposal. He was concerned, as well, that the proposal would effect a
drastic reduction in the length of reply briefs. Judge Silberman’s comment, this member stated,
convinced him that judges face a problem from unduly long briefs. But the key is to find the
appropriate solution. Practitioners will be the ones who implement the solution. Briefing in the
district court, he argued, is different from briefing on appeal. District court decisions do not
create precedent. In the trial court, one is concerned with making a record and preserving issues
for appeal. The Committee, this member argued, should be Burkean in its approach.

? See Hamdan v. Rumsfeld, 548 U.S. 557, 614 (2006) (stating that the rights of the
accused under the order governing military commission procedure were “subject ... to one glaring
condition: The accused and his civilian counsel may be excluded from, and precluded from ever
learning what evidence was presented during, any part of the proceeding that either the
Appointing Authority or the presiding officer decides to ‘close’”).

-14-



An appellate judge member expressed great respect for those who had submitted
comments and those who had testified at the Committee’s April 1, 2015, hearing. The
Committee had before it the views of lawyers who are the cream of the crop and who argue
complex and serious cases. But those sorts of cases are not representative of the bulk of the
docket. The Eleventh Circuit has twelve authorized judgeships, and in some recent years three or
four of those judgeships have been vacant. Suppose that the Eleventh Circuit decides roughly
6,200 cases in a year, and suppose that 200 of those cases are complex. The other 6,000 are not.
Lawyers need not repeat an argument multiple times in a brief. The courts are inundated with
pages that lack meaning. A typical case has one or two issues and does not require a 14,000-
word brief. Shorter briefs would enable judges to do their jobs better. Five or six years ago, the
Eleventh Circuit shortened oral argument time from 20 minutes to 15 minutes. Lawyers opposed
that change, but they adjusted.

Mr. Letter stated that the DOJ deferred to the sense of the Committee concerning the
conversion of existing page limits to word limits. As for the selection of a word limit, that is a
judgment that circuit judges are best able to make. The comments submitted by the judges of the
Tenth Circuit and the D.C. Circuit support a decrease in the word limits for briefs. Informal
comments by judges also support such a decrease. The DOJ supports such a decrease, but with
the proviso stated in the DOJ’s comment. Some cases will require additional brief length. For
instance, when multiple criminal defendants are involved in an appeal, the Government often
must draft a single consolidated brief responding to the briefs filed by all the defendants. The
DOJ urged the addition, in either Rule text or Committee Note, of language recognizing the need
for extra length when appropriate.

An attorney participant expressed support for the reduction in brief length to either
12,500 words or 13,000 words. Based both on the data and on his own experience, this attorney
concluded that briefs had become longer as a result of the 1998 amendments. Prior to 1998,
there had been no outcry that the 50-page length limit was too short; this fact, the attorney stated,
provided an important benchmark. He greatly respected the commentators, and he acknowledged
that concerns could arise in marginal cases. However, he suggested, cases have not become more
complex since 1998. Lawyers would encounter difficulty deciding which arguments to cut even
if the limit were 16,000 words. Methods exist for shortening briefs. There is a gulf between the
views of lawyers and judges. Lawyers should give weight to judges’ views, including the
experiences that judges recount with run-of-the-mill cases that are not handled by the elite bar.
Rather than abandon the proposal, this participant suggested, the Committee could send it on to
the Standing Committee. The proposal would benefit from debate in the Standing Committee.

An attorney member stated that he opposed the proposal with trepidation. He had not
been particularly moved by the arguments concerning the history of the 1998 amendments.
However, based on his own experience, he felt that a limit of 12,500 words would harm his
ability to advocate for his client — not in every case, but in a not unusual number of cases. The
rules, this member argued, should account for those hard cases. Judges see only the final
product; they do not see the initial draft that contained every argument that the lawyer wanted to
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make. The member acknowledged the size of judges’ caseload and the volume of briefs that they
receive. He believed that a 14,000-word limit was better than a 13,000-word limit, which in turn
was preferable to a 12,500-word limit.

An appellate judge member stated that he understood where the lawyers were coming
from. The judges and the lawyers, he observed, share a common goal — namely, ensuring that
justice is served. He believed that the ends of justice could be served with shorter briefs, even
though additional length would be necessary in some cases. This member expressed support for
the DOJ’s proposed addition to the Committee Note. And he expressed an expectation that
courts would take seriously a lawyer’s request for additional length where additional length is
warranted. If a court wished to have more detail on a particular issue, it could request
supplemental briefing. The member suggested that the Committee consider adopting a word
limit of 13,000 for principal briefs and a conversion ratio of 260 words per page for documents
other than briefs.

Another appellate judge member expressed support for the proposal — with a word limit
of either 12,500 or 13,000 — so long as the proposal included confirmation that overlength briefs
can be permitted, including by local rule. He stated that he was not persuaded by arguments
about the history of the 1998 amendments. The choice of a word limit, he stated, is not precise;
it is a judgment call. Higher limits invite briefs containing more issues and more words. There
are pluses and minuses as to each. Higher limits permit raising of some valid issues that
otherwise may be omitted or waived through inadequate briefing, and different aspects of a
decision on review may necessarily raise different issues, which may implicate radically different
consequences. But higher limits invite less party/attorney sifting of good issues from bad. The
number of issues aside, higher limits permit more words, and sometimes additional words are
very important to judges — as when they are used to clarify the record or (more rarely) to clarify a
legal question. But other times more words are not helpful — for example, when they are used for
repetition of thematic-level information in multiple locations in the brief (introduction, statement
of facts, summary of argument, argument). A shorter limit would provide an incentive to present
each point crisply and once and would discourage repetition of thematic points. This member
stated that, although he had some doubts about the increased burden of considering motions to
file overlength briefs that would seem to follow from lowering the default length limits, the
process does not seem unmanageable. It was important, in this member’s view, that the proposal,
while decreasing the length limit, would allow a circuit to adopt a local rule providing for a
higher limit.

Responding to Mr. Letter’s expression of concern about multiple-defendant criminal
appeals, an appellate judge member reported that the Eleventh Circuit gets many such cases and
routinely gives the Government additional briefing length in those instances. Another appellate
judge member reported that the Eighth Circuit likewise accords extra length to the Government
when it must respond to briefing by multiple defendants. Mr. Letter stated, however, that a not
insignificant number of DOJ lawyers around the country strongly feared that their motions for
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extra length would be denied. These concerns, he noted, were founded on anecdotal reports by
highly experienced DOJ lawyers concerning the practices followed in some circuits.

An attorney member stated that the worries expressed by those experienced DOJ lawyers
validated the concerns of the private bar. He also predicted that repetition would continue to be a
problem in briefs no matter what the length limit was. Other approaches, he suggested, could
better address the judges’ concerns with poor briefing. Efforts could be undertaken to educate
the bar in methods of good writing, and courts could even require attorneys to revise and re-file
briefs that are unduly repetitive. As to the circuits’ ability to adopt local rules setting longer
limits, this member noted that such a measure would only provide a realistic safety valve if the
bar were represented on the committee that drafted a circuit’s local rules. Even within the
Committee, he stated, it is uncomfortable, as a practitioner, to voice the bar’s concerns. The
Committee should not assume that circuits will be willing to adopt local rules increasing the
length limits. And the Committee should not change the rules unless it is sure that the amended
rule would be better than the status quo.

Judge Sutton observed that the Committee had received input from expert members of the
appellate bar. But, he observed, it was hard to know the reaction of other segments of the bar.
Judges and lawyers tend to disagree on the issue of length limits. The Rules Committees, he
noted, are designed to incorporate differing perspectives. While the issue of brief length limits is
important, that issue paled in comparison to the significance of recent Civil Rules amendments.
And the latter amendments had been unanimously adopted by the Civil Rules Committee because
both sides had ceded ground. Whatever one’s views on whether the 1998 amendments had
changed the length of briefs, the pre-1998 50-page limit itself had resulted from an arbitrary
choice at a prior point in time. The DOJ’s proposed Committee Note language and the
availability of local rulemaking provided important ways to address commentators’ concerns. It
was, he suggested, worthwhile for the Committee members to try to work toward a consensus
and find common ground.

The attorney member who had spoken initially in support of a reduction to 13,000 words
raised a question about the length of reply briefs. Might the Committee wish, he asked, to set the
limit for principal briefs at 13,000 words but leave the limit for reply briefs at 7,000 words? An
appellate judge member, however, responded that reply briefs tend to be significantly longer than
necessary; two other appellate judge members agreed. Mr. Letter added that he would be
concerned about lowering the limit for principal briefs without a corresponding reduction in the
length of reply briefs. In criminal cases the Government is often the appellee. If anything, Mr.
Letter suggested, reply briefs should be one-third the length of principal briefs (rather than one-
half).

The Committee arrived at a consensus in favor of a 13,000-word limit for principal briefs.
Language would be added to the Committee Notes of Rules 28.1 and 32 to address the need for
additional length in appropriate cases. The language sketched at page 404 of the agenda book
would provide a working draft of the addition to those Notes. Rule 32(e) would be amended as
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shown on page 12 of the previously-circulated “style” document to make clear the ability of a
circuit, by local rule or order, to increase any of the length limits stated in the Appellate Rules. A
motion was made to adopt the 13,000-word limit for principal briefs; to add appropriate language
to the Committee Notes for Rules 28.1 and 32; and to amend Rule 32(e) as stated. The motion
was made subject to the Committee’s later approval of the Note language. The motion was
seconded and passed by voice vote without dissent. Judge Sutton promised the Committee that
he would make sure that the concerns of the private bar were aired in the Standing Committee’s
discussion of the proposal. An appellate judge member noted that the Committee would monitor
the effect of the changes.

A motion was made to adopt word limits for documents other than briefs, using a
conversion ratio of 260 words per page. The motion was seconded and passed by voice vote
without dissent. By consensus, the Committee members decided not to add the DOJ’s proposed
Committee Note language to the Committee Notes for Rules 5, 21, 27, 29, 35, or 40. Also, the
Committee agreed that the published proposal’s line limits for documents other than briefs
should be deleted.

Professor Struve drew the Committee’s attention to a commentator’s suggestion that
proposed Rule 32(f)’s list (of items than can be excluded when computing length) should be
augmented to include “any required statement of related cases in a brief.” Mr. Letter observed
that local rules set varying requirements. He queried whether Rule 32(f) should permit the
exclusion of any item that is required by local rule. (Rule 32(f) would incorporate by reference
any local rule that excluded a particular item from the length calculation, so the question was
whether Rule 32(f) should also exclude items that were required by local rule but that were not
excluded, by local rule, from the length calculation.) Professor Struve noted that some items
required by local rule may involve matters that go to the substance of the appeal. An appellate
judge member observed that it would be difficult to draft language, for Rule 32(f), that would
encompass only the items (required by local rule) that should be excluded from the length
calculation.

Professor Struve asked the Committee about the commentator’s suggestion that the
statement required by Rule 35(b) (concerning the reasons for granting en banc review) should be
excluded from the length limit for petitions for hearing or rehearing en banc. Professor Struve
recalled that the Committee had discussed this question at its spring 2014 meeting and had
decided that the statement should not be excluded. By consensus, the Committee decided to
adhere to that prior determination.

The Committee approved of deleting Rule 32(a)(7)(A)’s reference to Rule 32(a)(7)(C) in
the light of the proposed deletion of the latter provision. Professor Struve observed that a
commentator had noted that the Rules do not define “monospaced face,” and had
suggested that the term should be defined, “now that it will be used in several places.” Professor
Struve suggested that the Committee’s decision to delete the proposed line limits from
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Rules 5, 21, 27, 35, and 40 had removed the impetus for this suggestion. By consensus, the
Committee decided not to define “monospaced face.”

The Committee approved style suggestions by Professor Kimble that would change
“comply with Rule 32(g)” to “include a certificate under Rule 32(g)” and that would flip the
order in which Rules 5, 21, 27, 35, and 40 referred to word limits and page limits. The
Committee approved Professor Kimble’s style changes to Form 6 as shown in the “style”
document. The Committee adjourned at 3:53 p.m. on the 23rd, with the understanding that
Professor Struve would prepare a revised draft of the proposed length-limits amendments for the
Committee’s consideration the next day.

The Committee reconvened on the morning of Friday March 24th and commenced by
discussing the revised length-limits draft. Judge Colloton directed the Committee’s attention to
the revised Committee Notes. The Committee members focused on the second paragraph of the
proposed Committee Note to Rule 32 as shown on page 8 of the newly-circulated draft. That
paragraph contained a variant of the DOJ’s proposed language concerning the need for additional
length in some instances.

An attorney member highlighted a concern about Fifth Circuit Rule 32.4 (which was
reproduced at page 397 of the agenda book). Not only does that Rule require that a motion for
leave to file an overlength brief be submitted at least 10 days in advance of the brief’s due date,
but also the Rule requires that a draft of the brief accompany the motion. The attorney member
stated that it is hard to imagine anyone moving for extra length in a circuit that has such a rule.
Not only would it be difficult to comply with the Rule’s timing, but also it is hard to imagine a
lawyer being willing to share an advance copy of the brief with the other side. Although the
attorney member hesitated to say that the Committee should interfere with a circuit’s local rules,
it would make sense, he suggested, that there be a streamlined procedure for a motion that merely
seeks an extra 1,000 words (for a total of 14,000 words).

An appellate judge member questioned whether it would be appropriate for a Committee
Note to a national Rule to include an instruction directed toward one Circuit’s local rules. The
attorney member responded that, during the previous day’s discussions, he had not realized the
problem that such a local rule might present for motions for extra length. He could not imagine
his clients agreeing to give their opponent a draft brief in advance. Perhaps, he suggested, there
was a way for the Committee to address this concern informally — i.e., to encourage the Fifth
Circuit to adopt a streamlined procedure for motions that merely seek leave to employ the old
14,000-word limit. Another attorney member agreed that the Fifth Circuit’s rule set a strong
disincentive to motions for extra length. Judge Colloton observed that it was unknown whether
the Fifth Circuit would apply a new length limit of 13,000 words or vary by local rule. In any
event, he thought it likely that the chief judge of the Fifth Circuit, a former Chair of the Appellate
Rules Committee, would be sensitive to the concerns expressed, and that the Committee chair
could notify the chief judge informally of concerns raised about the local rule. The bar also
could advise the court of its views on the local rule.
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The Committee returned its attention to the proposed Committee Note to Rule 32. An
appellate judge member questioned the draft’s reference to the need for a brief to include
information “explaining relevant background or legal provisions governing a particular case.”
Mr. Byron explained that judges sometimes look to the DOJ to explain a complex statutory
framework. The appellate judge member suggested that the Note might instead refer to the need
“to include unusually voluminous information explaining relevant background or legal
provisions.”

Turning to proposed Rule 32(f)’s list of items that can be excluded when computing a
document’s length, an appellate judge member asked whether it would be clear that Rule 32(f)’s
reference to “any item specifically excluded by rule” encompassed items excluded by a local rule.
Professor Struve promised to ask Professor Kimble whether the rule should say “excluded by
rule” or “excluded by these rules or a local rule.”

Mr. Gans asked whether the Committee members were comfortable with the numerical
limits stated in the newly-circulated draft. Professor Struve had raised a question concerning
Rule 28.1(e)’s length limits for briefs on cross-appeals. Current Rule 28.1(e)(2)(B)(i) sets a limit
of 16,500 words for the appellee’s principal and response brief. Dividing 16,500 words by 280
words and multiplying by 260 words, one arrives at a limit of roughly 15,320 words. An attorney
member suggested that the limit for the appellee’s principal and response brief should be 15,300,
and that the limits for rehearing petitions should be 4,000 words instead of 3,900. Another
attorney participant suggested that it could be useful to include a table (akin to that in Supreme
Court Rule 33.1(g)) setting out the various length limits stated in the Appellate Rules.

At this point, the Committee temporarily halted its discussion of the length-limits
proposals so that revised Committee Note language could be printed and circulated to the
Committee members.

When the Committee returned to its consideration of the length-limits proposal, it had
before it the following proposed addition to the Committee Notes to Rules 28.1 and 32: “In a
complex case, a party may need to file a brief that exceeds the type-volume limitations
specified in these rules, such as when necessary to include unusually voluminous information
explaining relevant background or legal provisions, or to respond to multiple briefs by opposing
parties or amici.”

An appellate judge member stated that the Note language should stress the unusual nature
of the cases in which additional length will be necessary. An appellate judge participant asked
whether attorneys would prefer the statement to be even more brief — perhaps omitting “such as”
and the language that followed. Mr. Byron stated, however, that he was bound to press, on
behalf of the Solicitor General, for inclusion of the examples that followed “such as.” After
further discussion, the Committee settled on the language quoted in the preceding paragraph, but
with “when necessary” (and the last comma) deleted.
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The Committee then turned back to its discussion of word limits. Mr. Gans expressed
concern that the variety of the word limits at which the Committee had arrived (by using the
conversion ratio of 260 words per page) might burden the clerk’s offices when they had to check
certificates of compliance with the length limits or when they had to run a word count on
suspiciously-long filings. An attorney member suggested, however, that 14,000 words is itself an
unusual number, and that any word limit numbers will require attorneys and court staff to
memorize the limits or refer to a source. He proposed that the Committee could address this
concern by adding the length-limit table that had been discussed earlier that morning. The Chair
advised that he and Professor Struve would circulate to the Committee, after the meeting, a draft
of the proposed table.

A motion was made to approve the amendments to Rules 5, 21, 27, 28.1, 32, 35, and 40,
and Form 6, as shown in the draft that had been circulated that morning, subject to the following
revisions: (1) Rule 28.1(e)(2)(B)’s word limit for the appellee’s principal and response brief in a
cross-appeal would be 15,300 words; the language drafted that morning would be added to the
Committee Notes to Rules 28.1 and 32; and a table or chart of the length limits in the Appellate
Rules would be circulated to the Committee for its review and approval after the meeting. The
motion was seconded and passed by voice vote without opposition.

E. Item No. 13-AP-B (amicus briefs on rehearing)

Judge Colloton reminded the Committee that this item arose from a suggestion that the
Committee adopt a national rule addressing amicus filings during a court’s consideration of
whether to grant panel or en banc rehearing. Not all circuits have local provisions addressing
such filings, and practitioners understandably would like to know the rules on basic issues such
as length and timing. The published proposal would add a new Rule 29(b) that would set default
rules governing amicus filings during a court’s consideration of whether to grant rehearing. A
circuit could adopt local rules that differed from the national default rules. The adoption of new
Rule 29(b) would ensure that practitioners in any circuit would be able to find the governing
rules — whether in the national rule or in a local circuit rule.

Professor Struve noted that Rule 29(b)(4), as published, would set a length limit of 2,000
words. The Committee had arrived at that proposal by taking the length limit for the party’s
petition (15 pages), cutting it in half, rounding up (to eight pages), and multiplying by 250 words
per page. The commentators who addressed this feature of the published proposal advocated a
longer limit; specific suggestions ranged from 2,240 words to 4,200 words. Commentators
pointed out that rehearing petitions may be filed in difficult cases; that the party’s petition may
not be well-written and may neglect the decision’s larger implications; and that the Rules require
amici to include various components such as the statement of the amicus’s identity, interest, and
authority and (usually) the authorship-and-funding disclosure.

The Chair asked whether the Committee might wish to consider revising the proposal to
set a limit of 2,600 words (i.e., 10 pages multiplied by 260 words per page). An attorney
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member agreed that the limit should be longer than 2,000 words. This member suggested that
amicus briefs are not a big burden on the courts, though he also queried how useful they are. An
appellate judge member responded that he finds amicus briefs at the rehearing petition stage
much less helpful; such briefs, he reported, tend not to do much more than register a vote. For
that reason, this member stated, he would be inclined to accord amici more length. The attorney
member then suggested a limit of 3,000 words. An attorney participant responded that the limit
for the party’s rehearing petition would be 3,900 words; given that fact, he suggested, 3,000
words seemed like a lot to give to the amicus. Another attorney member stated that he assumed
that judges would prefer a relatively focused amicus brief — not one that regurgitates the party’s
discussion of the merits. The attorney member who had suggested 3,000 words responded that —
in light of the compressed time frame for amicus filings at the rehearing stage — amici tend to be
sophisticated entities with sophisticated counsel; such amici, he argued, would make good use of
the length permitted to them. The appellate judge member observed that when a party seeks
rehearing en banc, its petition typically must compress into the allotted length both its arguments
for panel rehearing and its arguments for rehearing en banc; and the party must also give
adequate treatment of the facts. In light of those constraints on the party, an amicus filing in
connection with a petition for rehearing en banc can be more helpful. By consensus, the
Committee decided to increase Rule 29(b)(4)’s length limit to 2,600 words.

The Chair observed that Rule 29(b)(5), as published, would set the due date for amicus
filings in support of a rehearing petition at three days after the petition is filed. Members had
noted that a time lag longer than three days could cause inefficiency in instances where a judge
calls for a response immediately after a petition is filed. In such an instance, the party opposing
rehearing might have to revise its already-drafted response after belatedly receiving an amicus
filing in support of the petition. Commentators, however, had argued that the published three-
day time lag was too short, especially in instances where there is no coordination between the
party and the amicus. Commentators had proposed longer periods (ranging from five to ten
days). One commentator had proposed a two-step process in which the would-be amicus would
have three days within which to file a notice of intent to file an amicus brief, but an additional
seven to ten days in which to file the actual brief (along with a motion for leave to file).

An attorney member stated that he was intrigued by the two-step proposal. The
mechanism was more complex than the published proposal, but complexity would not be a
problem because the relevant actors are sophisticated. An appellate judge participant observed
that one of the goals of the proposal was to nudge the circuits to specify the basic rules for
amicus filings during consideration of a petition for rehearing. He asked whether Rule 29(b), as
drafted, would permit a circuit to set a deadline shorter than the one in the national Rule.
Professor Struve stated that the Rule would permit this. An appellate judge member suggested
that, in the light of circuits’ ability to “vary down,” perhaps the national Rule should set a
deadline of seven days instead of three. By consensus, the Committee agreed to change Rule
29(b)(5)’s deadline (for amicus filings in support of the petition or in support of neither party) to
seven days after the filing of the petition.
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Professor Struve directed the Committee’s attention to a commentator’s suggestion that
the Rule should address amicus filings after the grant of rehearing en banc or after a remand from
the Supreme Court. An attorney member stated that the Committee should not pursue that
suggestion. By consensus, the Committee decided not to place that suggestion on its study
agenda. Professor Struve asked whether the line limit should be deleted from proposed Rule
29(b)(4); the Committee agreed that it should be deleted. Professor Struve asked whether
proposed Rule 29(b)(5)’s due date for amicus filings in opposition to a rehearing petition should
be revised; the Committee decided that it should not.

A motion was made to approve the proposed amendments to Rule 29, subject to (1) the
revision of Rule 29(b)(4)’s length limit to 2,600 words and (2) the revision of Rule 29(b)(5)’s
deadline for amicus filings in support of the petition (or in support of neither party) to seven days
after the petition’s filing. The motion was seconded and passed by voice vote without
opposition.

VI Item No. 15-AP-B (update cross-reference to Rule 13 in FRAP 26(a)(4)(C))

Judge Colloton invited Professor Struve to introduce this item, which concerns a
technical amendment presented for final approval without publication. Professor Struve
reminded the Committee that, in 2013, Rule 13 (governing appeals as of right from the United
States Tax Court) was revised and became Rule 13(a), and a new Rule 13(b) (addressing
permissive appeals from the Tax Court) was added. At that time, Professor Struve noted, the
Committee did not pursue a conforming amendment to Rule 26(a)(4)(C); that Rule’s reference to
“filing by mail under Rule 13(b)” should have become a reference to “filing by mail under Rule
13(a)(2).” Professor Struve now sought to remedy that oversight by requesting that the
Committee approve the amendment to Rule 26(a)(4)(C) to update that cross-reference.

A motion was made and seconded to give final approval to the proposed amendment to
Rule 26(a)(4)(C). The motion passed by voice vote without dissent.

VII. Discussion Items
A. Item No. 11-AP-D (changes to FRAP in light of CM/ECF)

Judge Colloton invited Professor Struve to introduce this item, which encompasses
possible amendments to Rule 25 that would address electronic filing, electronic service, and
proof of electronic service. Professor Struve noted that the sketch of possible amendments set
out at pages 835-41 of the agenda book had been superseded by the April 18, 2015 sketch that
she had circulated to the Committee members by email. The latter sketch accounted for certain
changes that had been adopted in the draft amendments to Civil Rule 5.

Professor Struve noted that the proposed amendments to Appellate Rule 25 would require
electronic filing (subject to exceptions for good cause and by local rule) and would authorize

23-



electronic service through the court’s transmission facilities on a registered user of those
facilities. The proposal would also provide that the notice of electronic filing generated by
CMV/ECEF serves as proof of service on anyone served by means of the court’s electronic
transmission facilities. The proposal includes special provisions for pro se litigants. Rather than
being required to file electronically, pro se litigants would need permission by court order or
local rule in order to file electronically. By tying the authorization for electronic service to the
recipient’s status as a registered user of the court’s transmission facilities, the provision on
service would in effect incorporate the good-cause and local-rule exceptions (and the special
treatment of pro se litigants). Other sorts of electronic service would still require consent.

An attorney member noted that it is customary for a paralegal to file papers in CM/ECF
on a lawyer’s behalf using the lawyer’s login information. This member, focusing on the draft
provision relating to proof of service, observed that Supreme Court Rule 29.5 requires the proof
of service to “contain, or be accompanied by, a statement that all parties required to be served
have been served ....” Mr. Gans responded that the proof of service should include information
on any parties served non-electronically. Mr. Byron asked whether it would be possible for
CMV/ECEF to be modified to include a requirement that the filer check a box stating that all parties
required to be served have been served. Professor Struve suggested that a question of that nature
would fall within the jurisdiction of the Committee on Court Administration and Case
Management.

Mr. Byron asked whether the proposed rule’s reference to “the court’s transmission
facilities” should be revised to read “the court’s electronic transmission facilities.”

By consensus, the Committee retained this item on its study agenda.
B. Item No. 13-AP-H (Ryan v. Schad and Bell v. Thompson /| FRAP 41)

Judge Colloton invited Professor Struve to introduce this item, which addresses the
timing of the issuance of the mandate under Rule 41. Rule 41(b) states that “[t]he court’s
mandate must issue 7 days after the time to file a petition for rehearing expires, or 7 days after
entry of an order denying a timely petition for panel rehearing, petition for rehearing en banc, or
motion for stay of mandate, whichever is later,” and also provides that “[t]he court may shorten
or extend the time.” Under Rule 41(d), a party can seek a stay pending the filing of a certiorari
petition; if the stay is granted and the petition is filed, the stay continues until the Supreme
Court’s final disposition of the petition. Rule 41(d)(2)(D) directs that the mandate must issue
“immediately when a copy of the Supreme Court order denying the petition ... is filed.”

Professor Struve noted that a subcommittee composed of Justice Eid, Judge Taranto, and
Professor Barrett had been studying questions relating to Rule 41. One question is whether stays
of the mandate require an order or whether a court can accomplish such a stay merely by omitting
to issue the mandate. The Supreme Court has noted but not decided this question. The original
Rule 41 had set a deadline for issuance of the mandate “unless the time is shortened or enlarged
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by order.” The words “by order” were deleted as part of the 1998 restyling of the Appellate
Rules. The Subcommittee felt that it would make sense for the Rule to require that stays be
accomplished by order.

Another question is whether the court of appeals has discretion to extend the stay of its
mandate after the denial of certiorari. Judge Colloton noted that in both Bell v. Thompson, 545
U.S. 794 (2005), and Ryan v. Schad, 133 S. Ct. 2548 (2013) (per curiam), the Court assumed
(without deciding) that Rule 41 authorizes a further stay of the mandate following the denial of
certiorari, but held that the circumstances of those cases did not justify such a stay. The Court
ruled that such a further stay was proper, if at all, only in “extraordinary circumstances.” The
Subcommittee had been considering whether Rule 41 should be amended to address this point —
either by incorporating the extraordinary-circumstances test or by barring such further stays even
in extraordinary circumstances. Judge Colloton noted that a court of appeals has authority to
recall its mandate in extraordinary circumstances; one might ask whether it would serve any
purpose to require a court of appeals to issue and recall its mandate instead of simply staying it.

Professor Struve observed that the salience of the topic had been illustrated by recent
events in Henry v. Ryan, 748 F.3d 940, 941 (9th Cir.), reh’g en banc granted, 766 F.3d 1059 (9th
Cir.), and on reh’g en banc, 775 F.3d 1112 (9th Cir. 2014) (en banc). Mr. Henry, under sentence
of death, appealed the federal district court’s denial of habeas relief. Henry relied in part on a
case called Eddings. The Court of Appeals affirmed, ruling that even if there had been an
Eddings error, Henry had failed to show a substantial and injurious effect on his sentence. In
November 2013 the Court of Appeals denied panel rehearing and rehearing en banc. Henry did
not request a stay of the mandate at that point, but nonetheless, the mandate did not issue. In
March 2014, the Court of Appeals granted en banc review in a different case in order to address
whether Eddings error is structural. In April 2014, Henry asked the panel to reconsider its
November 2013 denial of rehearing in light of the grant of en banc review in the other case; this
filing appears to have been the first in which Henry mentioned a stay. The panel denied Henry’s
motion, but a judge of the court requested a vote on whether to take that denial en banc. Next,
the Supreme Court denied Henry’s certiorari petition; that same day, Henry moved in the Court
of Appeals for a stay of the mandate pending the outcome of the en banc call. Subsequently, a
majority of the nonrecused active judges voted to rehear en banc the denial of Henry’s April
2014 motion. Judge Fletcher, concurring in the grant of rehearing en banc, argued that the
“extraordinary circumstances” test applies only when the mandate was stayed solely for the
purpose of allowing time for a party to petition for certiorari. The State then sought a writ of
mandamus from the Supreme Court, and the Supreme Court asked the Court of Appeals to file a
response to the mandamus petition. However, before the due date for the response, the Court of
Appeals concluded its en banc proceedings in Henry’s case, denied Henry’s request for a stay,
and directed issuance of the mandate.

Judge Tallman, who had dissented from the grant of rehearing en banc in Henry,

subsequently wrote to the Committee to propose that Rule 41 be amended to “permit a court of
appeals to stay issuance of its mandate only by order and only in exceptional circumstances.”
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Judge Tallman noted the issue was of particular concern in criminal cases, in light of the interest
in the finality of convictions. In the sketch that Judge Tallman initially provided to the
Committee, he proposed amending the last sentence of Rule 41(b) to read: “The court may
shorten or extend the time only by order and only in exceptional circumstances.” Judge Tallman
later reviewed the draft language that the Committee had considered at its fall 2014 meeting, and
he stated that he would not object to adding a reference to stays based on “extraordinary
circumstances” in Rule 41(d)(2)(D). However, he emphasized the importance of including the
extraordinary-circumstances requirement in Rule 41(b) as well. Otherwise, he stated, the courts
of appeals will use Rule 41(b) to stay mandates in cases that do not fall under Rule 41(d)(2).

The Subcommittee discussed Judge Tallman’s suggestions and concluded that Judge
Tallman had identified a gap in Rule 41. In the Subcommittee’s view, it would be worthwhile to
add an extraordinary-circumstances requirement to Rule 41(b). The language would be drafted
so as to avoid a clash with Rule 41(d)(2)(A), which authorizes stays of the mandate pending the
filing of a certiorari petition and which sets a test for such stays (“good cause” and a “substantial
question”) that is distinct from the extraordinary-circumstances test. The draft prepared by the
Subcommittee would, accordingly, list the extraordinary-circumstances test and the Rule
41(d)(2)(A) test as alternative bases for a further stay of the mandate. The Subcommittee had
considered whether adding this language to Rule 41(b) would bar stays in other circumstances
where a stay might be desirable, but had concluded that compelling cases could be handled under
the extraordinary-circumstances test.

Judge Colloton solicited Committee members’ views on the idea of adding an
extraordinary-circumstances test to Rule 41(b). An attorney member stated that his only concern
related to the possibility that the court of appeals might not detail its findings concerning the
existence of extraordinary circumstances. The rule, he suggested, should require such findings,
because a further stay of the mandate should occur only in rare circumstances. Professor Struve
observed that a list of the Appellate Rules that currently refer to findings was set out on page 880
of the agenda book. The attorney member also pointed out the language in the draft Committee
Note, on page 15 of the “style” document, which included a sentence stating that “[t]he court of
appeals must set out its findings concerning the facts that constitute the extraordinary
circumstances.”

An appellate judge member objected, however, that the courts of appeals do not make
findings. Another attorney member stated that he preferred the language set out in footnote 36
on page 14 of the “style” document. That footnote suggested that the Rule could say “unless the
court expressly identifies the extraordinary circumstances that justify ordering a further stay” or
“unless the court issues an order identifying the extraordinary circumstances that justify a further
stay.” Another member agreed that the “expressly identifies” language would be a good choice.
Another appellate judge member suggested that the Rule might direct that any stay be “based on
extraordinary circumstances set forth in the order.” A third appellate judge member stated the
view that either of those formulations would work. A consensus developed that one of these
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formulations should be used in both Rule 41(b) and (as re-numbered) Rule 41(d)(4), and that the
extraordinary-circumstances test should be added to Rule 41(b).

Professor Struve drew the Committee’s attention to another feature of the proposed draft.
A Subcommittee member had suggested that current Rule 41(d)(1) is redundant: Given that Rule
41(b) sets the mandate’s presumptive issuance date (in a case where there is a timely rehearing
petition or stay motion) at seven days after entry of the order denying the petition or stay motion,
it seems unnecessary for Rule 41(d)(1) to specify that the mandate is stayed until disposition of
that petition or motion. The existence of these parallel provisions in Rules 41(b) and (d)(1)
appears to be an artifact of the way in which the Rule developed over time. An appellate judge
member suggested revising the proposed Committee Note to Rule 41(d) (shown at page 15 of the
“style” document) by adding “former” and “new,” where appropriate, to more clearly distinguish
the proposed subdivisions from the existing ones.

Judge Sutton asked the Committee whether it might wish to hold the proposed
amendment to Rule 41 for later presentation to the Standing Committee. The Rules Committees,
he noted, have a practice of “bundling” proposed amendments so as to publish several proposals
during the same cycle. If the Committee took this approach, it could also send forward, along
with the Rule 41 proposal, any proposal concerning Rule 31(a)(1) and the timing of reply briefs.
An appellate judge member asked whether the Committee might vote to approve the Rule 41
proposal at the current meeting and forward it to the Standing Committee, which might approve
it in May 2015 but hold it for publication in a later cycle. Judge Sutton suggested, however, that
the Standing Committee might be better able to focus its attention on the Rule 41 proposal if it
were presented at the Standing Committee’s January 2016 meeting. The dockets for the January
meetings, he observed, tend to be lighter. By consensus, the Committee resolved to consider the
Rule 41 proposal for potential approval at its October 2015 meeting.

C. Item No. 08-AP-R (disclosure requirements)

Judge Colloton invited Professor Capra to present this item, which focuses on disclosures
required by local circuit provisions but not required by the Appellate Rules’ disclosure provisions
(contained in Rules 26.1 and 29(c)). Previously, a subcommittee composed of Judge Chagares,
Professor Katyal, and Mr. Newsom had researched these issues. More recently, Professor Capra
analyzed the issues and prepared sketches of possible Rule amendments.

Professor Capra explained that he had focused on identifying local rule requirements, not
in the current Appellate Rules, that the Committee might be interested in discussing. His memo
took a “building block™ approach, discussing each requirement in turn and showing its addition
to a consolidated sketch of possible Rule amendments. Some of the possible amendments,
Professor Capra noted, seemed more viable than others.

Professor Capra first directed the Committee’s attention to the topic, discussed at page
923 of the agenda book, that concerned a judge’s connection with a prior or current participant in
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the litigation. The sketch on page 923 illustrated a rule that would elicit information about a

judge’s prior participation in the case. The sketch on page 924 showed a rule that would also
elicit information about lawyers who had previously appeared in the case. That information,

Professor Capra suggested, could be compiled fairly easily.

Professor Capra turned next to the question of disclosures in criminal appeals. The key
issue here, he suggested, was whether the Appellate Rules should be amended to include a
provision paralleling Criminal Rule 12.4(a)(2). That Rule requires the Government to file a
statement identifying an organizational victim and — if that victim is a corporation — also requires
the Government to disclose the ownership information referred to in Criminal Rule 12.4(a)(1)
(the cognate provision to Appellate Rule 26.1(a)) “to the extent that it can be obtained through
due diligence.” The sketch set out at page 926 of the materials illustrates an amendment that
would add to Appellate Rule 26.1 a provision paralleling Criminal Rule 12.4(a)(2). Such an
amendment, Professor Capra predicted, would not affect many appeals; but it would have the
virtue of increasing uniformity across the Appellate and Criminal Rules. The Committee would
coordinate with the Criminal Rules Committee on these issues.

Turning to the question of disclosures in bankruptcy cases, Professor Capra observed that
the Code of Conduct Committee’s Advisory Opinion No. 100 provided guidance concerning the
participants (in a bankruptcy proceeding) that should be considered parties for purposes of the
disclosure rules. The guidance from that Advisory Opinion is not currently reflected in the
disclosure provisions in either the Appellate Rules or the Bankruptcy Rules. But the Bankruptcy
Rules Committee has indicated a lack of interest in proceeding with an amendment on the topic
of disclosures — a reluctance that weighs against proceeding with a bankruptcy-disclosure
amendment to the Appellate Rules. For illustrational purposes, Professor Capra set out on page
927 of the agenda book a sketch showing an amendment that would incorporate into Appellate
Rule 26.1 additional disclosure requirements for appeals in bankruptcy proceedings.

Next, Professor Capra observed that the Appellate Rules direct a corporate party or
amicus to disclose “any parent corporation and any publicly held corporation that owns 10% or
more of its stock.” Some local rules, Professor Capra noted, require disclosure of ownership
interests other than stock. This makes sense; because recusal rules focus on financial
interest, it should make no difference whether the ownership interest is in stock or in some other
unit. The sketch at page 928 of the agenda book illustrated an amendment that would require
disclosure of ownership interests other than stock. At page 929, the sketch would extend the
disclosure obligation to encompass ownership interests held by publicly held entities other than
corporations. Page 930 of the agenda book showed an amendment that would extend Rule 26.1's
disclosure obligations to non-governmental entity litigants other than corporations.

Professor Capra noted that he had sketched, at page 931 of the agenda materials, an
amendment that would require disclosure concerning corporate affiliates. However, guidance
from the Codes of Conduct Committee indicates that recusal is not automatically required when
the judge has an ownership interest in a party’s corporate affiliate. Accordingly, it does not seem
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worthwhile to amend Rule 26.1 to require disclosures concerning a party or amicus’s corporate
affiliates (beyond entities that have an ownership interest in the party or amicus).

Professor Capra next turned to the question of disclosure requirements applicable to
intervenors. Intervention on appeal, he noted, is sufficiently rare that the Committee had
previously decided not to pursue amendments that would govern the general topic. (Appellate
Rule 15(d) addresses intervention in the specific context of proceedings for review or
enforcement of an agency order.) Morever, Professor Capra pointed out, once intervention has
been granted, the intervenor should be viewed as having the status of a party and should thus be
seen as subject to Rule 26.1’s existing disclosure requirements for parties generally.

Professor Capra pointed out that, depending on the Committee’s decisions with respect to
the disclosure obligations for parties, changes to Rule 29(c)(1)’s disclosure requirement for amici
might become necessary in order to ensure a proper fit between that Rule and Rule 26.1. Some
disclosures, he noted, need not be required of amici because a party would already have disclosed
the relevant information.

Responding to a suggestion by a member of the Standing Committee, the sketch on page
937 illustrated an amendment that would elicit the names of witnesses who had testified in a
case. Professor Capra observed that, on the one hand, instances where a judge’s relation to a
witness causes recusal are likely to be relatively rare. But on the other hand, it should not be very
burdensome for a party to disclose any relevant witness list.

Professor Capra pointed out that the Committee would also need to consider whether any
additional disclosure requirements should apply to individuals as well as entities. If the
Committee decided to apply some disclosure requirements to individual litigants, it would likely
be necessary to restructure the Rule 26.1 sketches shown in his memo.

An attorney member thanked Professor Capra for his work on this topic and stated that he
generally agreed with Professor Capra’s assessments. This member suggested that the provision
sketched on page 923 of the agenda book — designed to elicit information concerning a judge’s
prior participation in the litigation — should not be limited to participation as a trial judge. Thus,
the member suggested deleting the word “trial.”

Turning to the sketch on page 924 of the agenda book, which focused on appearances by
law firms and lawyers, the attorney member suggested that it would be better to refer to
“attorneys” rather than “partners and associates.” Some firms, he noted, create positions other
than partner and associate, such as “counsel.” An appellate judge member asked about that
sketch’s reference to firms and lawyers who “are expected to appear” for the party. Another
attorney member noted that it could be difficult for a firm to predict in advance which associates
it might staff on a matter. An appellate judge member noted that the sketch on page 924 was
based on Federal Circuit Rule 47.4(a)(4), which requires disclosure of “[t]he names of all law
firms and the partners and associates that have appeared for the party in the lower tribunal or are
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expected to appear for the party in this court.” The Federal Circuit, he reported, has discerned no
difficulties with this provision. It is important, this member stressed, to get a lot of information
early on. If the information is not provided until later, the court will deny an entry of appearance
by a new attorney if that attorney’s appearance would cause a recusal.

An attorney member stated that the sketch shown on page 936 — which would require
amici to disclose whether “a lawyer or law firm contributed to the preparation of the brief, and, if
so, [to] identif[y] each such lawyer or firm” — would require disclosures beyond those required by
the Supreme Court’s rules. If the Supreme Court’s rule does not require such information, the
member suggested, neither should the Appellate Rules. Supreme Court Rule 37.6 requires that
amici (other than specified governmental amici) must “indicate whether counsel for a party
authored the brief in whole or in part and whether such counsel or a party made a monetary
contribution intended to fund the preparation or submission of the brief, and shall identify every
person other than the amicus curiae, its members, or its counsel, who made such a monetary
contribution.” Professor Capra queried whether the Supreme Court’s rule would elicit the
information necessary to discern situations in which a Justice’s family member worked on the
amicus brief. The member responded that the Stern and Gressman treatise takes the view that
such work would count as a monetary contribution.* An appellate judge member expressed
doubt about the merit of the treatise’s view, because the ordinary meaning of “monetary
contribution” does not include an attorney’s labor on a brief.

An attorney member, turning to the question of disclosures by intervenors, stated that he
agreed with Professor Capra that, once intervention is granted, the intervenor is subject to the
same disclosure obligations as any other party. But, this member asked, what about disclosures
before the grant of intervention? Mr. Byron reported that, in proceedings for review of agency
rulemaking, he very frequently sees intervenors seeking to come in on both sides. Most such
instances occur in proceedings in the D.C. Circuit, but some also occur in the regional circuits.
Professor Capra noted the possibility of adding a rule provision to address such instances.

An appellate judge member expressed skepticism about the desirability of requiring
disclosure of witness lists. Another appellate judge member stated that information relevant to
recusal is very important to judges; however, he asked whether the disclosures being discussed
would be onerous for lawyers.

An attorney member suggested that some of the information — concerning participation by
attorneys and judges — could be compiled relatively readily. Another attorney member, however,

* See Stern et al., Supreme Court Practice § 13.14 at 756 n. 62 (“Some nonparty
organizations, desirous of helping an impecunious amicus present its views to the Court, may
assist in writing the amicus brief. The nonparty organization, by paying its own lawyers, would
thereby seem to be making a ‘monetary contribution to the preparation’ of the amicus brief.
Unless and until the Clerk’s Office advises otherwise, prudence dictates that such a ‘monetary
contribution’ be revealed to the Court.”).
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warned that a list of lawyers who had participated in a case could end up being 15 pages long.
One of the appellate judge members noted that, in the Eighth Circuit, the Circuit Clerk’s office
runs the recusal check based on the list (available in CM/ECF) of the lawyers who appeared in
the district court. Another appellate judge member asked whether that sort of check would
suffice to determine the names of the lawyers who had appeared before an agency. Mr. Gans
responded that his office adds that information in manually. An attorney member suggested that
it would be useful for judges to have this information. An appellate judge member noted that it
is important to limit any required disclosures to the names of those who have actually appeared in
a proceeding. The attorney member suggested that a provision could be tailored so that it only
requires disclosure of the names of firms and lawyers who appeared in an agency proceeding.

An appellate judge member asked whether the rule might state that there is no need to disclose
any names of lawyers whose participation is already listed in the CM/ECF system. Mr. Gans
noted that the Clerk’s Offices should already be checking for lawyers’ prior participation,
because Judicial Conference policy requires such checks. Professor Capra noted that a rule on
this topic should also account for any related state proceedings; the rule could do so by requiring
the disclosure of any firms or lawyers not already listed in CM/ECF. Mr. Gans suggested that the
Clerk’s Office could send the lawyers the list his office generated from CM/ECF, and the lawyers
could then disclose only the names not already on the list. An attorney member suggested that,
alternatively, the rule might target particular types of prior proceedings (agency proceedings and
state-court proceedings). An appellate judge member responded that it would be better to have a
single source for all of the information. This member questioned whether lists generated using
CM/ECF would always be complete; and he suggested that if the information is submitted by the
attorneys, then the court can apply a kind of estoppel based on the disclosures. An attorney
member noted, however, that creating this sort of list would be costly for litigants.

An appellate judge participant, commenting on the disclosures project as a whole,
expressed concern that some might question why a disclosure would be required unless the
information elicited by that disclosure required recusal. That is to say, the addition of a particular
disclosure requirement might generate a perception that information responsive to that
requirement necessitates recusal. And problems sometimes arise when a litigant takes certain
steps in an effort to generate a recusal. Proceeding with this project, he suggested, would entail
consultation with the Codes of Conduct Committee and the Committee on Court Administration
and Case Management. Judge Colloton noted that the subcommittee was attuned to the concern
that new disclosure requirements should be connected to recusal obligations and that the
Committee would engage in appropriate consultation.

An appellate judge member noted that some disclosures (such as those concerning
attorneys’ prior participation) were relevant to individual litigants, not only to entities. He asked
whether the rule should be adjusted to account for that. On the other hand, he noted, perhaps

compliance would be more burdensome for individual litigants.

By consensus, the Committee retained this item on its study agenda.
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D. Item No. 08-AP-H (manufactured finality)

Judge Colloton observed that the Civil / Appellate Subcommittee had resumed its
discussions of this item, which concerns a litigant’s efforts to “manufacture” a final judgment —
in order to secure appellate review of the disposition of fewer than all claims within an action —
by dismissing all other claims with respect to all parties. The Committee had previously
discussed the circuits’ varying approaches to this topic. For example, the Second Circuit
recognizes a concept of “conditional prejudice,” whereby a litigant can achieve a final judgment
by dismissing its remaining claims with the understanding that the dismissal of those claims is
with prejudice unless there is a reversal on appeal. A number of other circuits have ruled, to the
contrary, that dismissals with conditional prejudice do not produce an appealable final judgment.

Professor Struve stated that the Civil / Appellate Subcommittee had formulated four
options for consideration by the advisory committees. First, the rulemakers might decide not to
take any action on this item, leaving it for further development in the caselaw. Second, the
rulemakers might adopt a “simple” rule stating that a dismissal, with prejudice, of all remaining
claims achieves finality. Third, the rulemakers could adopt a rule stating that only such a
dismissal with prejudice achieves finality. Or fourth, the rulemakers could try to draft a rule that
explicitly addresses the topic of dismissals with “conditional prejudice.” The Civil Rules
Committee, which met first, had discussed these four options, and had voted thirteen to one in
favor of the first option.

Judge Colloton asked the Committee members whether they felt that the rulemakers
should draft a rule on this topic. Mr. Letter stated that it would be worthwhile to adopt a rule,
even if it were the minimalist rule described in the Subcommittee’s second option. There is
value, Mr. Letter suggested, in promoting nationwide uniformity and assisting less-skilled
practitioners in understanding the rules of appellate jurisdiction. Mr. Letter stated that, in his
view, it would be a good idea to address the issue of conditional prejudice. The Second Circuit,
he suggested, takes the correct approach to this issue. Recognizing the finality of a judgment that
results from a conditional dismissal with prejudice will prevent hardship to litigants. Moreover,
such dismissals are likely to be relatively rare, and the resulting appeals will not unduly burden
courts.

An attorney member asked whether Mr. Letter would propose that the district courts
should serve any gate-keeping role in such a conditional-prejudice framework. Mr. Letter
responded that he did not think so. Such appeals, he suggested, should be available at the
litigant’s option. If it sufficed to rely upon gate-keeping by the district court, then one could
simply employ the existing avenues of Civil Rule 54(b) certification and of appeals under 28
U.S.C. § 1292(b). Some district judges, Mr. Letter suggested, may wish — for perfectly worthy
reasons — to keep cases from going up to the courts of appeals. A discussion ensued concerning
the policy reasons behind the Civil Rule 54(b) mechanism.
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An appellate judge participant observed that the topic of manufactured finality has been
on the Committee’s agenda for a long time. It is always useful, he noted, for the Committee to
pay attention to circuit splits relating to the Appellate Rules. The Civil Rules Committee did not,
however, think that there is enough of a circuit split to justify rulemaking efforts, given the
difficulties that such rulemaking would entail. Some issues, he suggested, are better dealt with
by caselaw. And even the “simple” second option noted above, he cautioned, could prove tricky
— for instance, it might be interpreted to supplant the Second Circuit’s approach to conditional-
prejudice dismissals.

An appellate judge member suggested that the best idea is for the Committee to do
nothing. Though he understood why attorneys might like a rule that approves the conditional-
prejudice concept, such a provision would weaken the final judgment rule.

By consensus, the Committee decided to take no action on the topic of manufactured
finality. The chair noted, however, that if the division in authority warrants a uniform national
rule, the rulemakers have an important role to play in making policy decisions about finality — as
the Supreme Court made clear in Mohawk Industries, Inc. v. Carpenter, 558 U.S. 100 (2009),
and Swint v. Chambers County Commission, 514 U.S. 35 (1995).

E. Item No. 12-AP-D (Civil Rule 62 / appeal bonds)

Judge Colloton invited Mr. Newsom to introduce this item, which arises from Mr.
Newsom’s proposal that the Committee consider possible changes to Civil Rule 62’s treatment of
appeal bonds. Mr. Newsom explained that he had made this proposal because the appeal-bond
process can be quite mysterious, even for experienced appellate practitioners. Mr. Newsom
reported that the Civil / Appellate Subcommittee was still in the process of studying the proposal,
so his remarks were in the nature of a progress report.

Amendments to the Rule, Mr. Newsom noted, could address a number of issues. First,
there is the structure of the current Rule 62: it is hard, he suggested, to understand how
subdivisions (a), (b), and (d) fit together. Second, there is a potential gap between Civil Rule
62(a)’s 14-day automatic stay and the stays available under Civil Rule 62(b) (pending disposition
of a post-judgment motion) and Civil Rule 62(d) (pending appeal). The deadline for motions
under Civil Rules 50, 52, and 59 is now 28 days after entry of judgment, while the deadline for
most civil appeals is 30 days after entry of judgment. Third, rule amendments could address the
form of the security. It is not always necessary to provide a bond. In some instances there may
be better options, such as a letter of credit, or the deposit of a check in escrow. Rule 62(b) allows
for flexibility in the form of the security, whereas Rule 62(d) requires a supersedeas bond.
Fourth, and relatedly, lawyers would prefer to obtain a single form of security that will see them
through the whole sequence (from postjudgment motions through the appeal), but Rule 62(d)’s
comparative lack of flexibility may make that goal harder to achieve. Fifth, rule amendments
could address the amount of the security. And the rule could address whether courts have
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discretion to grant a stay without a full bond, on one hand, or to modify or dissolve a stay, on the
other hand.

An appellate judge member observed that rule amendments designed to address these
issues would take the form of amendments to a Civil (not an Appellate) Rule. Mr. Newsom
agreed, but observed that the topic is one that may be of concern primarily to appellate lawyers.
Obtaining a stay of the judgment, he noted, is often the first thing that the appellate lawyer must
take care of. Professor Struve mentioned that, during the Civil Rules Committee’s discussion of
this topic at its recent meeting, the judge members of that Committee had reported that they had
not seen any problems in the functioning of the current Rule. To this report, an attorney member
of the Appellate Rules Committee responded that although the topic is treated in a Civil Rule, it
is an appellate lawyers’ problem. Judge Colloton noted that Mr. Newsom will continue to work
with the Civil / Appellate Subcommittee on this item. An appellate judge member stated that he
has been very impressed with the work on this topic by Mr. Newsom and Professor Cooper. An
attorney participant expressed support for the idea of proceeding with the project.

VIII. Adjournment

The Committee adjourned at 11:50 a.m. on April 24, 2015.

Respectfully submitted,

Catherine T. Struve
Reporter
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Minutes of Fall 2014 Meeting of
Advisory Committee on Appellate Rules
October 20, 2014
Washington, D.C.

| Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate
Rules to order on Monday, October 20, 2014, at 9:00 a.m. at the Mecham Conference Center in
the Thurgood Marshall Federal Judiciary Building in Washington, D.C. The following Advisory
Committee members were present: Judge Michael A. Chagares, Justice Allison H. Eid, Judge
Peter T. Fay, Judge Richard G. Taranto, Professor Amy Coney Barrett, Mr. Gregory G. Katsas,
Professor Neal K. Katyal, and Mr. Kevin C. Newsom. Mr. Douglas Letter, Director of the
Appellate Staff of the Civil Division, U.S. Department of Justice (“DOJ”), and Mr. H. Thomas
Byron 111, also of the Civil Division, were present representing the Solicitor General. Professor
Daniel R. Coquillette, Reporter for the Standing Committee; Mr. Jonathan C. Rose, the Standing
Committee’s Secretary and Rules Committee officer; Mr. Gregory G. Garre, liaison from the
Standing Committee; Ms. Julie Wilson, Attorney Advisor in the Administrative Office (“AO”);
Mr. Michael Ellis Gans, liaison from the appellate clerks; and Ms. Marie Leary from the Federal
Judicial Center (“FJC”) were also present. Mr. Robert Deyling, Counsel to the Committee on
Codes of Conduct and Assistant General Counsel at the AO, attended part of the meeting, as did
Mr. Joe S. Cecil and Ms. Catherine R. Borden of the FIC.

I1. Approval of Minutes of April 2014 Meeting

A motion was made and seconded to approve the minutes of the Committee’s April 2014
meeting. The motion passed by voice vote without dissent.

III.  Report on June 2014 Meeting of Standing Committee

Judge Colloton noted that the Standing Committee had approved for publication the
Advisory Committee’s proposals concerning inmate-filing provisions, length limits, and amicus
filings in connection with rehearing. The Standing Committee, he observed, had made a few
changes to the proposals prior to publication, and the Appellate Rules Committee had ratified
those changes by email after the meeting.

The Reporter noted that Standing Committee members had provided additional guidance
on aspects of the proposals. Two of those suggestions concern the inmate-filing provisions. The
published proposal would amend Rules 4(c)(1) and 25(a)(2)(C) to make clear that a document
filed by an inmate is timely if it is accompanied by evidence showing that the document was
deposited in the institution’s internal mail system on or before the due date and that postage was
prepaid. If such evidence does not accompany the filing, proposed Rules 4(c)(1)(B) and
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25(a)(2)(C)(i1) provide that the filing is nonetheless timely if the court of appeals “exercises its
discretion to permit” the later filing of an appropriate declaration or notarized statement
establishing timely deposit and prepayment of postage. A member suggested that “exercises its
discretion to permit” be shortened to “permits”; one question for the Committee will be whether
the longer phrase is worth retaining in order to emphasize the court of appeals’ discretion
whether to permit the later filing of the declaration or statement. A member also suggested that
the rules be revised to omit any reference to notarized statements; the question here is whether
there is any reason to include notarized statements as an alternative, given that executing a
declaration in compliance with 28 U.S.C. § 1746 presumably is easier for inmates than finding a
notary.

Other suggestions concerned the proposed revisions to Rule 29. Proposed Rule 29(b)
addresses amicus filings in connection with rehearing. Proposed Rule 29(b)(2) provides that
non-governmental amici must obtain court leave to make such amicus filings; the prior draft’s
provision permitting non-governmental amicus filings based on party consent was deleted during
the Standing Committee meeting in response to members’ concerns about the possibility of
strategic use of amicus filings to prompt recusal of particular judges. The discussion of such
efforts to cause recusals through amicus filings also prompted a suggestion that the Committee
consider whether the current Rule 29  which authorizes amicus filings at the merits stage based
on party consent should be revised.

Another suggestion concerned the proposal to amend the length limits in the Appellate
Rules. The proposal would set type-volume limits for filings prepared using a computer; as with
Rule 32's current type-volume limits, the new type-volume limits would state alternatives in
terms of line limits and word limits. A Standing Committee member asked whether it is
necessary to retain line limits in addition to word limits. Mr. Gans noted that line limits would
make type-volume limits a viable alternative for those who prepare their briefs using a
typewriter.

Judge Colloton observed that, with respect to length limits, one important question is
whether the proposals would permit a circuit to enlarge the length limits for briefs. The Reporter
responded that Rule 32(e) explicitly permits the adoption of local rules that enlarge the length
limits for briefs. However, Rule 28.1 which applies to cross-appeals does not include a
provision similar to Rule 32(e); it might be worthwhile, the Reporter suggested, for the
Committee to consider adding such a provision to Rule 28.1. The Reporter surmised that such an
addition would not require re-publication of the proposals. A judge member of the Appellate
Rules Committee observed that, in voting on the proposal at the Committee’s spring 2014

meeting, he had relied on the idea that circuits could choose to authorize longer length limits for
briefs.

Judge Colloton pointed out that the fall 2014 agenda materials included a memo
describing the deliberations that led to the adoption of the 1998 amendments to Rule 32. The
Committee’s records, the Reporter observed, indicated that the 1998 amendments were supported
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repeatedly by the assertion that, for briefs prepared on a computer, 50 pages was roughly
equivalent to 14,000 words.

IV.  Discussion Items
A. Item No. 08-AP-R (disclosure requirements)

Judge Colloton introduced this item, which concerns local circuit provisions that impose
disclosure requirements beyond those set by the Appellate Rules. Judge Colloton noted that
Judge Chagares, Professor Katyal, and Mr. Newsom had agreed to form a subcommittee on this
topic, and he thanked them for their research. He thanked Mr. Deyling for attending the meeting
in order to share the perspective of the Committee on Codes of Conduct. A central question,
Judge Colloton noted, is whether there is information currently elicited by local circuit provisions
but not required by the Appellate Rules that would be relevant to a judge’s determination
whether to recuse from a matter. A related question is whether, as to some types of information,
the Appellate Rules Committee needs further guidance in order to assess the implications of such
information for recusal determinations. Judge Colloton reported that the Chair of the Committee
on Codes of Conduct had designated Judge Paul Kelly of the Tenth Circuit, a member of the
Codes of Conduct Committee, to serve as a liaison to the Appellate Rules Committee in
connection with this project.

Judge Colloton invited Judge Chagares, Professor Katyal, and Mr. Newsom to summarize
the results of their research. Judge Chagares observed that recusal issues present a minefield for
judges; despite judges’ best efforts, it is possible that something relevant to recusal might be
overlooked. He stated that, of the topics on which he had focused, the two key sets of issues
concerned criminal appeals and bankruptcy appeals. Appellate Rule 26.1, Judge Chagares noted,
applies to all types of appeals. However, some attorneys assert that Rule 26.1 does not apply to
criminal appeals. The Third Circuit Clerk, at Judge Chagares’s request, surveyed the other
Circuit Clerks concerning corporate disclosures in criminal cases. The responses reported some
resistance by attorneys to the application of Rule 26.1 in criminal cases, as well as a few
instances in which a circuit had not been enforcing the rule in criminal cases. A benefit of the
survey, Judge Chagares noted, was that it had sensitized the Circuit Clerks to the issue, which
should improve enforcement of the Rule. Because appeals involving corporate criminal
defendants are very rare, Judge Chagares suggested, it should not be necessary to consider
amending Rule 26.1 to address this issue. Judge Chagares pointed out that, unlike Criminal Rule
12.4, Appellate Rule 26.1 does not require disclosures concerning crime victims. As to local
provisions on this topic, the Third Circuit requires disclosures concerning organizational victims,
while the Eleventh Circuit requires disclosures concerning all victims.

Judge Chagares noted the distinct challenges posed by bankruptcy appeals. Not everyone
involved in the bankruptcy proceeding below is a party for purposes of analyzing recusal issues.
An Advisory Opinion on this topic (Advisory Opinion No. 100), Judge Chagares observed,
provided helpful guidance. The opinion states that parties, for this purpose, include the debtor,
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members of the creditors’ committee, the trustee, parties to an adversary proceeding, and
participants in a contested matter. The Third Circuit’s local provision on point roughly tracks
this guidance; so does the Eleventh Circuit’s provision, but that provision also requires
disclosure of entities whose value may be substantially affected by the outcome.

Judge Colloton invited Judge Chagares to summarize his findings on the third topic that
he had investigated namely, a judge’s connection with participants in the litigation. Judge
Chagares noted that instances may arise when a judge on an appellate panel previously
participated in the litigation. For example, Judge Chagares recalled an instance when a then-
recently-elevated appellate judge discovered that an appeal involved a defendant whom he had
arraigned while serving as a Magistrate Judge.

The Reporter noted that Criminal Rule 12.4 requires the government to make disclosures
concerning organizational victims. In 2009, the Criminal Rules Committee at the suggestion of
the Codes of Conduct Committee considered whether to expand Rule 12.4 to require
disclosures concerning individual victims and to require disclosures by the organizational victims
themselves. The Committee ultimately decided not to propose amendments making such
changes; participants in the Committee discussions noted that requiring disclosures concerning
individual victims would raise privacy concerns.

Professor Coquillette reminded the Committee that, under Appellate Rule 47, local circuit
rules must be consistent with federal statutes and with the Appellate Rules. He observed that the
requirement of “consistency” raises interesting questions: For instance, if the Appellate Rules
impose a limited set of requirements concerning a given topic, can circuits impose additional
local requirements concerning that same topic? The Reporter observed that, when Rule 26.1 was
initially adopted, the drafters saw the Rule as setting minimum requirements to which a particular
circuit was free to add.

An appellate judge member asked what disclosure requirements apply in proceedings
under 28 U.S.C. §§ 2254 and 2255. The Reporter undertook to research this question. The
member also asked whether Criminal Rule 12.4 defines the term “victim.” The Reporter
responded that Criminal Rule 1(b)(12) defines “victim” to mean a “crime victim” as defined in
the Crime Victims’ Rights Act.

Mr. Deyling stated that the topics discussed thus far seemed to him like topics worth
exploring. He explained that the Codes of Conduct Committee’s 2009 suggestion concerning
crime victims arose from the Committee’s desire to ensure that the courts’ electronic conflicts
screening program was picking up all the relevant conflicts. The Codes of Conduct Committee
has altered its view, over time, concerning the significance of a judge’s interest in a crime victim.
The Committee’s current view which accords with the view found in relevant caselaw is that
recusal is necessary only if a judge has a substantial interest in a victim.

Judge Colloton, summarizing the Committee’s discussion up to this point, suggested that
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the Appellate Rules Committee might consider whether to adopt a provision reflecting Advisory
Opinion No. 100's guidance concerning bankruptcy matters. The Committee could also consider
adopting a provision requiring some disclosures concerning victims. On the other hand, he
suggested, perhaps some caution is warranted because a provision requiring broad disclosure
might suggest that certain interests require recusal when in fact they do not. It was noted that, in
some instances, the recusal standard presents a judgment call that the judge must make based
upon adequate information.

Judge Colloton invited Mr. Newsom to present his findings concerning the topics that he
researched. Mr. Newsom turned first to disclosures by intervenors. It is rare, he observed, for
intervention to occur in the first instance on appeal. But when such intervention does occur, the
intervenor should be required to make the same disclosures as any party. Indeed, Mr. Newsom
noted, some circuits have local provisions requiring intervenors to make the same types of
disclosures as named parties.

Mr. Newsom next discussed local provisions requiring disclosures by amici. Local
provisions take varying approaches concerning which amici must make disclosures and what
those amici must disclose. As to the nature of the disclosure, a few circuits require amici to
identify parent corporations (or, in one rule, parent companies); some other circuits require
disclosure of any entities with a financial interest in the amicus brief. The subcommittee did not
feel that it would be necessary for a national rule to require the latter sort of disclosure.

Mr. Newsom also noted local provisions that require disclosure of the identity and nature
of parties to the litigation such as the identity of pseudonoymous parties, or the members of a
trade association. The idea behind such provisions, he observed, is to require disclosure
concerning interested persons whose identity is not otherwise ascertainable from the filings on
appeal.

Judge Colloton invited Mr. Deyling to comment on recusal issues that might be raised by
amicus participation. Mr. Deyling conceded that the Codes of Conduct Committee had not
provided comprehensive guidance on that topic, even in the Committee’s unpublished
compendium of summaries of its unpublished opinions. (That compendium, he explained,
contains responses to specific requests for advice.) For the most part, Mr. Deyling noted, the
Committee had not required recusal because of the participation of an organizational amicus,
except in rare situations for example, where a judge’s spouse was involved in the affairs of an
amicus. Advisory Opinion No. 63 states that the participation of an amicus that is a corporation
does not require recusal if the judge’s interest in the amicus would not be substantially affected
by the outcome of the litigation and if the judge’s impartiality could not reasonably be
questioned. Judge Colloton noted that the Appellate Rules Committee might seek further
guidance from the Codes of Conduct Committee concerning recusal issues raised by amicus
filings.

A member asked whether there might be a concern that parties might engineer the
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participation of a particular amicus in an effort to generate a recusal. Another member agreed
that this could be a concern; he noted that when he is considering whether to file an amicus brief,
he tries to avoid doing so in situations where the filing might trigger a recusal.

Mr. Deyling expressed agreement with Mr. Newsom’s suggestion that an intervenor
should be treated like any other party for purposes of disclosures. He noted as well that if an
intervenor’s participation raises a recusal issue, that issue will arise  even before intervention is
granted in connection with the request to intervene.

Judge Colloton observed that, when a judge owns shares in a member of a trade
association and the trade association is a party to a lawsuit, the recusal issue will focus on
whether the judge’s interest in the member would be substantially affected by the outcome of the
proceeding. Disclosure of the trade association’s members would permit the judge to assess this
question. Mr. Deyling noted that the question is who has the burden of discerning and disclosing
such information.

Mr. Newsom pointed out that questions concerning real parties in interest can arise in a
variety of situations. Mr. Byron noted that the Appellate Rules do not define who is a “party” or
who counts as an “appellee”’; what about those who do not actually participate in the litigation
but who may benefit from it? Mr. Letter recalled that the Committee had previously considered
defining “appellee” in the Appellate Rules, but the Committee had decided not to do so.

Summarizing this portion of the discussion, Judge Colloton noted that the Committee
would further investigate questions relating to intervenors and amici, and that the Committee
might seek further guidance concerning recusal obligations triggered by an amicus’s
participation.

Judge Colloton invited Professor Katyal to report on the results of his research. Professor
Katyal noted that he had focused on disclosures concerning corporate relationships. The bottom
line, he suggested, is that there is no need to change the disclosure requirements to address these
topics. However, if the Committee is considering other possible amendments concerning
disclosure requirements, then it might consider what parties other than corporations should be
required to make disclosures under Rule 26.1. The D.C. Circuit’s local provision, he observed,
requires all nongovernmental, non-individual entities to make disclosures under Rule 26.1; this
requirement encompasses, for example, joint ventures and partnerships. A prudent attorney
representing such an entity would likely comply with existing Rule 26.1, but the Rule could be
amended to cover such entities explicitly. The Reporter noted that Judge Easterbrook’s comment

which initially provided one of the sources for this agenda item had pointed out that Rule

26.1 is underinclusive because it covers only corporations and not other types of business
entities.

The Committee might also consider what types of ownership interests might be
encompassed within an amended disclosure rule. The D.C. Circuit’s local provision requires
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disclosure of any ownership interest not merely stock ownership that is greater than 10
percent. Professor Katyal noted that if the Committee were inclined to expand Rule 26.1 in this
respect, it could propose amending the Rule to refer to “any publicly held entity that owns 10
percent or more of an ownership interest in the party.” Such an amendment, he suggested, could
be modestly helpful.

By contrast, Professor Katyal said, some other local requirements such as the Eleventh
Circuit’s requirement that corporate parties disclose their full corporate title and stock ticker
symbol do not seem worthwhile candidates for inclusion in the national Rule. An appellate
judge noted that the Eleventh Circuit had adopted its local disclosure requirements in an effort to
avoid recusal problems. Mr. Gans reported that the Circuit Clerks face a complex task when
assessing corporate disclosures; sometimes he finds that it is necessary to call counsel to obtain
further information (including both some information currently required by Rule 26.1 and some
additional information). Mr. Deyling noted that a judge’s interest in a party’s subsidiary would
not trigger a recusal obligation.

By consensus, the Committee retained this item on its agenda. Judge Colloton noted that
the Committee might seek further guidance from the Codes of Conduct Committee on particular
issues.

B. Item Nos. 09-AP-D & 11-AP-F (response to Mohawk Industries)

Judge Colloton noted that, over the summer, he and the Reporter had worked with Judge
Fay, Mr. Katsas, and Mr. Letter to consider whether it would be advisable to pursue an
amendment that would address the appealability of orders concerning attorney-client privilege.
He invited the Reporter to introduce the topic. The Reporter noted that it is difficult for a party
aggrieved by a trial court’s denial of a claim of attorney-client privilege to obtain review of that
ruling. Mandamus review is relatively narrow. Disobeying a disclosure order in the hopes of
generating a criminal contempt sanction is a problematic strategy, both because it requires a party
to violate a court order and because there is no guarantee that the resulting sanction would fit
within the category of criminal contempt sanctions (which are immediately appealable) rather
than civil contempt sanctions (which typically are not). To obtain review under 28 U.S.C.
§ 1292(b), the would-be appellant not only must meet the criteria stated in that statute but also
must obtain permission from both the district court and the court of appeals.

These difficulties, the Reporter noted, have generated proposals such as that by Ms.
Amy Smith to grant the court of appeals discretion to hear interlocutory appeals from attorney-
client privilege rulings. The subcommittee had taken seriously the possibility of creating such an
avenue. But such a project would present drafting challenges. Which sorts of attorney-client
privilege rulings should be encompassed within the provision? Should the provision also
encompass work-product-protection rulings? Rulings concerning other types of privilege?

The Reporter noted that one relevant consideration is the degree to which such a new
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provision would burden the courts of appeals. This question had been the subject of some debate
in the Mohawk Industries case itself. The petitioner in Mohawk Industries, Inc. v. Carpenter,
558 U.S. 100 (2009), and the Chamber of Commerce of the United States of America as an
amicus in that case, had attempted to assess the experience of the Third, Ninth, and D.C. Circuits

each of which permitted collateral-order appeals from privilege rulings at the time that the
Court decided Mohawk Industries. They found that on average only one such appeal per year
had occurred in the three circuits combined. This finding accorded with Justice Alito’s
observation, during oral argument in Mohawk Industries, that he did not recall such appeals
presenting problems in the Third Circuit while he was serving as a judge of that court. On the
other hand, the Reporter pointed out, the one-appeal-per-year figure might be unduly low,
because during the early part of the twelve-year period that was studied the availability of
collateral-order review for privilege orders may not have been clear in all three circuits. And
most of the appeals that occurred were taken by sophisticated litigators; if a Rule were adopted to
create an avenue for interlocutory appeal, the greater visibility of such a provision might raise
awareness and, thus, increase the number of attempted appeals. The Reporter pointed out that
the pool of attorney-client privilege rulings is a large one. A search on WestlawNext for one
year’s worth of district-court opinions that used the term “attorney client privilege” pulled up
over 1,000 decisions (mostly unreported).

During discussions held in summer 2014, members of the subcommittee had expressed
interest in knowing the extent to which parties, post-Mohawk Industries, were able to obtain
mandamus review of attorney-client privilege rulings. The Reporter had performed a non-
exhaustive search for cases on point. She noted that, in order to obtain a writ of mandamus, the
applicant must show that there is no other adequate means of relief, that the applicant has a clear
and indisputable right to the writ, and that issuance of the writ is appropriate under the
circumstances. The courts of appeals have considerable flexibility in deciding whether to employ
mandamus review. While circuits vary in their willingness to employ mandamus review of
privilege rulings, it seems plain that mandamus provides a tool with which a court of appeals, if
it chooses, can address lower-court confusion or remedy severe adverse effects that would
otherwise result from a disclosure order. Sometimes a court of appeals will deny redress on the
ground that relief will later be available on review of the final judgment. But a strong showing of
harm increases the chances of mandamus review, especially if an amicus filing or other
information indicates that the ruling is also adversely affecting third parties. Novel and
important questions are more likely to trigger mandamus review, but review can also occur
where the lower court badly misapplied established law, where the ruling is especially harmful,
or where federalism or separation-of-powers concerns are present.

Because issuance of the writ requires an elevated showing of error on the lower court’s
part, some have noted that there is a stigma attached to having entered an order that triggers
issuance of the writ. But, the Reporter noted, it is possible that a petitioner might achieve its goal
even if the court of appeals decides not to issue the writ. The order of decision sketched by the
D.C. Circuit in In re Kellogg Brown & Root, Inc., 756 F.3d 754 (D.C. Cir. 2014) (“KBR”), is
interesting in this regard. In KBR, the court of appeals granted a writ of mandamus and vacated a
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district court order that, the court found, had created a lot of uncertainty about the scope of the
attorney-client privilege in business settings. The KBR court stated that the first question, in
reviewing a request for such a writ, is whether the district court’s privilege ruling was erroneous;
if the ruling was erroneous, then the remaining question is whether the error is of a kind that
would warrant issuance of the writ. United States v. Jicarilla Apache Nation, 131 S. Ct. 2313
(2011), also illustrates the potential for a party to secure a desired ruling even if it does not
actually secure issuance of the writ. The Federal Circuit had found no error and denied a writ of
mandamus; the Supreme Court reversed. The Court left it for the Federal Circuit to determine on
remand whether to issue the writ in the light of the Court’s opinion but the Court also stated its
assumption that, even if the writ did not issue, the Court of Federal Claims would follow the
Court’s holding on the relevant attorney-client privilege question.

Judge Colloton invited members of the subcommittee to share their thoughts on the
matter. An attorney member stated that, with reluctance, he had concluded that it would not
make sense to proceed with an amendment on this topic. The difficulty of obtaining
interlocutory review is troubling, he noted, because while review of a final judgment can redress
the erroneous use in a lawsuit of privileged information, such review cannot remedy the actual
disclosure of that information. If mandamus review were unavailable for privilege rulings, he
would be concerned; and even though such review does appear to be available, he is concerned
that courts will not employ mandamus where the challenged ruling presents a close question.
However, it would be an ambitious undertaking to draft a rule similar to Civil Rule 23(f) (which
authorizes the courts of appeals to permit appeals from class certification orders). And, at
present, there is not a great deal of evidence that key rulings are slipping through the cracks.

Mr. Letter expressed agreement with this analysis. An appellate judge member stated that
it would be undesirable to create an avenue for permissive appeals from privilege rulings,
because there would be a large number of requests for permission to take such appeals.

A motion was made and seconded to remove this item from the Committee’s agenda.
The motion passed by voice vote without opposition.

C. Item No. 13-AP-H (Ryan v. Schad and Bell v. Thompson / FRAP 41)

Judge Colloton introduced this item, which encompasses two principal questions:
whether a court of appeals has discretion to stay its mandate following a denial of certiorari, and
whether such a stay can result from mere inaction (i.e., from the court’s failure to issue the
mandate). Judge Colloton noted that a group composed of Justice Eid, Judge Taranto, and
Professor Barrett had worked over the summer to consider possible amendments addressing these
questions. Judge Colloton invited the Reporter to provide an overview of those discussions.

The Reporter first discussed the proposal to amend Rule 41(b) to require that stays of the

mandate be effected by order rather than by inaction. Original Rule 41(b) had referred to the
court’s ability to enlarge “by order” the time before the mandate would issue. The words “by
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order” were deleted during the 1998 restyling of the Appellate Rules. The Eleventh Circuit has
adopted a local rule that helps to address the problem of stays through inaction, but most circuits
do not have local provisions addressing this issue. And the opinions concurring in and dissenting
from the grant of rehearing en banc in Henry v. Ryan, 766 F.3d 1059 (9th Cir. 2014), illustrate
that this issue will continue to arise periodically.

On the question of the court of appeals’ authority (if any) to stay the mandate after the
denial of certiorari, the Reporter observed that the subcommittee had considered three options:
Rule 41 could be amended to state explicitly that there is no such authority; or the Rule could be
amended to provide for such stays in extraordinary circumstances; or the Committee could
decide not to amend the Rule. Existing caselaw suggests that the authority to stay the mandate
may arise not only from Rule 41 but also partly from the courts’ inherent authority and partly
from statutory authority. Caselaw suggests, for instance, that courts have inherent authority to
stay the mandate in order to investigate whether a party committed a fraud on the court of appeals
(caselaw recognizes power to recall the mandate in such circumstances, and logically, that
caselaw should also support the authority to stay the mandate before it issues). 28 U.S.C. § 2106,
which authorizes an appellate court to “require such further proceedings to be had as may be just
under the circumstances,” may also authorize stays of the mandate. The Reporter suggested that
a Rule amendment could validly channel the courts’ inherent authority in this area for example,
by banning stays of the mandate after denial of certiorari but leaving in place the courts of
appeals’ authority to recall the mandate in extraordinary circumstances.

An appellate judge member of the subcommittee stated that he was on the fence about the
choices to be made here. He wondered whether the Rule could be amended to refer to the
Supreme Court’s discussion of the power to recall the mandate in “grave, unforeseen
contingencies.” This member expressed concern about the idea of amending the Rule in a way
that relies (as a safety valve) on a power (to recall the mandate) that the Rules do not mention. If
the Committee simply left the Rule untouched, this member said, he would worry less about the
possibility that a court would conclude that the Rule displaces the inherent power to recall the
mandate.

Another appellate judge member of the subcommittee stated that she favored the option
(shown on pages 204-05 of the agenda materials) that would amend Rule 41(d)(2)(D) to state that
“[u]nless it finds that extraordinary circumstances justify it in ordering a further stay, the court of
appeals must issue the mandate immediately when a copy of a Supreme Court order denying the
petition for writ of certiorari is filed.” The third member of the subcommittee stated that she did
not think the amendments that were under consideration would transgress the limits set by the
Rules Enabling Act. This member expressed support for amending Rule 41 to require that any
stays be accomplished “by order.” She was torn about whether to amend the Rule to address the
question of the court’s power to stay the mandate; if such an amendment were to be pursued, she
too would favor the option shown on pages 204-05 of the agenda materials.

Judge Colloton observed that Judge Fletcher, concurring in the grant of rehearing en banc

-10-



in Henry v. Ryan, argued that the “extraordinary circumstances” test discussed in Ryan v. Schad,
133 S. Ct. 2548 (2013) (per curiam), and Bell v. Thompson, 545 U.S. 794 (2005), applies only
when the mandate was stayed solely for the purposes of allowing time for a party to petition for
certiorari not when there were other reasons for the stay.

An appellate judge member stated that he did not like the way that the current Rule is
written. He suggested that the Rule should permit the court of appeals to issue a further stay “if
it finds that extraordinary circumstances exist,” and he stated that the Rule should require that the
court explain those findings in the order. Another appellate judge suggested that the Committee
consider whether there is a phrase, other than “extraordinary circumstances,” that better captures
the very narrow set of circumstances that the Schad and Bell Courts envisioned as potential bases
for a further stay of the mandate.

The Reporter asked whether an amendment inserting the extraordinary-circumstances test
into Rule 41(d)(2)(D) should be accompanied by an amendment to Appellate Rule 2. Rule 2
states that “a court of appeals may to expedite its decision or for other good cause suspend
any provision of these rules in a particular case and order proceedings as it directs, except as
otherwise provided in Rule 26(b).” Would the availability of authority to suspend the rules under
Rule 2 frustrate the purpose of amending Rule 41?7 The Reporter suggested that it would not be
necessary to amend Rule 2; it seems unlikely that a court would, in a given case, find that no
extraordinary circumstances warranted a stay under Rule 41, but that there was good cause under
Rule 2 to suspend the requirements of Rule 41. Committee members indicated agreement with
the view that no amendment to Rule 2 was needed.

A member asked whether it would be worthwhile to hold off on any amendment to Rule
41 in order to see whether the Supreme Court grants review on the question of the stay of the
mandate in Henry v. Ryan. An appellate judge asked, though, whether there would be any harm
in proceeding with a proposed amendment in the meantime. The member responded that it might
be better to hold off on the amendment if the Committee believes that the circumstance
addressed by the amendment occur only rarely. And, this member suggested, there is always
some risk of unintended consequences any time that a rule is amended.

An attorney member asked whether the Committee could publish for comment the
proposal to amend Rule 41 to require that stays be effected “by order,” and simultaneously solicit
comment on whether the Rule should be amended to address the question of the court of appeals’
authority to stay the mandate after denial of certiorari. Professor Coquillette responded that the
typical way to solicit such comment would be to publish a proposed amendment addressing the
authority question and also to highlight the issue in the memo that accompanies the published
proposals. The attorney member observed that, if the Committee were to commence the process
for adopting an amendment addressing the authority question, the Committee could withdraw the
proposal if subsequent developments rendered it moot. Mr. Letter expressed agreement with this
point. An appellate judge member noted that the Ninth Circuit’s en banc decision in Henry v.
Ryan would be informative.
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Turning back to the language of the option favored by some Committee members which
would amend Rule 41(d)(2)(D) to forbid a court of appeals to order a further stay “[u]nless it
finds that extraordinary circumstances justify” such a stay an appellate judge member asked
whether it is necessary to include the reference to a finding, or whether instead “it finds that”
could be deleted. Another appellate judge member noted that if the propriety of such a stay is
challenged in the Supreme Court, the party defending the stay will articulate the basis for the
stay. Mr. Letter suggested, though, that including the requirement of a finding might help to
ensure that the court of appeals carefully considers the basis for the stay before entering the stay
order.

By consensus, the Committee retained this item on the agenda, with the expectation of
discussing it further at the Committee’s spring 2015 meeting.

D. Item Nos. 08-AP-A, 11-AP-C, and 11-AP-D (changes to FRAP in light of
CM/ECF)

Judge Colloton invited the Reporter to introduce these items, which concern matters
relating to the shift to electronic filing and service. The Standing Committee's Case Management
/ Electronic Case Filing (“CM/ECF”) Subcommittee, with Judge Chagares as its Chair and
Professor Capra as its Reporter, has been leading a discussion among the advisory committees
concerning possible amendments that would take account of the shift to electronic transmission
and storage of documents and information. The Appellate Rules Committee has published for
comment an amendment to Appellate Rule 26 that would abrogate the “three-day rule” as it
applies to electronic service; similar proposals concerning the relevant Civil, Criminal, and
Bankruptcy Rules have also been published for comment.

The Subcommittee has also discussed the possibility of drafting amendments that would
adopt global definitions to adjust the Rules to the world of electronic filing and case
management. The first portion of the Subcommittee’s proposed template rule on this subject (set
out at page 226 of the agenda book) would define “information in written form” to include
electronic materials. This provision, the Reporter noted, seems both unproblematic and useful.
The second portion of the template would define various actions that can be done with paper
documents to include the analogous action performed electronically.

Adopting that second part of the template in the Appellate Rules would, the Reporter
suggested, be more complicated. Such a rule should not pose problems for the operation of the
starting points and end points of time periods under the Appellate Rules. The proposed template
rule allows action to be taken electronically but does not address the ancillary effects of an
actor’s choice of electronic or other means of taking the action; thus, provisions addressing
whether a filing is timely by reference to the filing method should be unaffected by the adoption
of the template. It is more important, the Reporter argued, to focus on rules that discuss actions
that might be taken electronically, rather than on Rules that address the ancillary timing effects of
choices among different methods of filing or service.
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One key topic concerns the filing of a notice of appeal as of right from a judgment of a
district court, a bankruptcy appellate panel (“BAP”), or the United States Tax Court. The
Appellate Rules set the time period for filing the notice of appeal, and they specify that the notice
must be filed in the relevant lower court. As to notices of appeal filed in the Tax Court, the
Appellate Rules specify the manner of filing the notice and they also specify how to determine
the timeliness of the notice. The Appellate Rules also set special timeliness rules that can be
employed by an inmate who files a notice of appeal. And the Appellate Rules (like the other sets
of national Rules) include a time-computation provision that says how to determine when the
“last day” of a period ends. But the Appellate Rules do not specify how to file a notice of appeal
in a district court or with a BAP. Rather, Appellate Rule 1(a)(2) directs litigants who file a
document in a district court to comply with the district court’s practices. The template rule says
that it governs actions discussed “[i]n these rules,” so adopting that template as part of the
Appellate Rules would not affect the manner of filing a notice of appeal in a district court or with
a BAP. However, the template would affect the operation of Appellate Rule 13(a)(2), which
specifies how to file the notice of appeal in the Tax Court; when read together with Rule
13(a)(2), the template would authorize electronic filing in the Tax Court. That would
countermand the current practice of the Tax Court, which does not permit notices of appeal to be
filed electronically (though it does have an electronic filing system for other types of filings). If
the Appellate Rules Committee were to propose adopting the second part of the template, it
would seem advisable to make an exception for notices of appeal from the Tax Court.

To get a sense of other types of actions on which the Committee might wish to focus
when considering the operation of the second part of the template rule, the Reporter reviewed
local circuit provisions relating to electronic filing and service. Some local circuit provisions
state that certain actions may be taken electronically; other such provisions state that certain
actions may not be taken electronically. Using those sets of provisions as a starting point, it is
possible to see that there are some types of actions for which the application of the template rule
would be harmless and even beneficial. Thus, for example, it may be useful to provide that
actions such as the entry of judgments, or service by the clerk on a CM/ECF user, or non-case-
initiating filings by a CM/ECF user, or service between parties who are CM/ECF users, can be
done electronically. But there might be problems with a national rule that permits electronic
completion of some other types of actions such as filing case-initiating documents, or filing
documents prior to a matter’s docketing in the court of appeals, or filings under seal. It might not
be easy, the Reporter suggested, to draft exemptions that would cover all of these areas.

Instead, the Reporter proposed that the Committee consider the possibility of adopting
provisions that would mandate electronic filing and authorize electronic service, subject to
certain exceptions. Currently, Appellate Rule 25(a)(2)(D) authorizes local rules to mandate
electronic filing (subject to reasonable exceptions). The Appellate Rules do not currently
authorize local rules to require electronic service; rather, the Appellate Rules allow electronic
service only with the litigant’s written consent. However, all of the circuits have local provisions
specifying that registration to use CM/ECF constitutes consent to electronic service (which
typically would mean service by means of the notice of docket activity generated by CM/ECF).
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The circuits all presumptively require attorneys to file electronically, though they permit
exemptions on a showing of sufficient cause. The circuits vary in whether and when they permit
pro se litigants to file electronically.

The Reporter noted that the Civil Rules Committee, at its fall meeting, would be
considering a proposal for a national rule that would make electronic filing mandatory (subject to
exceptions based on good cause or on local rules). The proposal would also authorize electronic
service (other than for initial process) irrespective of party consent (also subject to the
good-cause and local-rule exceptions). The Reporter suggested that the Appellate Rules
Committee might wish to consider amending the Appellate Rules to require CM/ECF filing
(unless good cause is shown for, or a local rule permits or requires, paper or another
non-CM/ECF mode of filing) and authorize service by means of the CM/ECF system’s notice of
docket activity (unless good cause is shown for exempting, or a local rule exempts, the person to
be served from using CM/ECF). Judge Colloton noted that the Reporter’s suggested language
would authorize local rules to “permit or require” paper filings, whereas the language to be
considered by the Civil Rules Committee referred only to local rules that “allow” paper filings.
The Reporter argued that it would be desirable to authorize local rules to require paper filings,
given the range of circumstances in which local circuit provisions currently evince a preference
for paper filings.

Professor Coquillette noted that the importance of paper filings for certain purposes had
also been a topic of discussion in the Bankruptcy Rules Committee. In particular, he observed,
the Bankruptcy Rules Committee had discussed in some detail the topic of “wet” versus
electronic signatures. Mr. Letter noted that the question of signatures has not seemed to present
problems outside of the bankruptcy context. Professor Coquillette asked whether the e-filing and
e-service provisions would be affected by the adoption of the next generation (NextGen) version
of CM/ECF. Mr. Gans noted that the NextGen system is already being tested in the Second
Circuit. One relevant change, he reported, would concern payment for filing case-initiating
documents. Currently, the need to pay the filing fee presents a barrier to electronic filing of some
case-initiating documents. The NextGen system will enable filers to make such payments via

pay.gov.

Judge Colloton, summarizing the discussion thus far, noted that the Reporter was
proposing that the Committee consider adopting part (a) of the Subcommittee’s template rule
(the portion stating that “[i]n these rules, [unless otherwise provided] a reference to information
in written form includes electronically stored information”) and that the Committee consider
adopting national rules presumptively requiring electronic filing and presumptively authorizing
electronic service (subject to the noted exceptions). He suggested that the Reporter convey to the
Civil Rules Committee’s Reporter the Appellate Rules Committee’s discussion about the
desirability of authorizing local rules to require, as well as to allow, paper filings. The Reporter
undertook to draft proposed amendments to Appellate Rule 25 (concerning electronic filing and
service) for consideration at the Committee’s spring meeting.
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The Reporter turned next to the proposal to amend Appellate Rule 25(d) so that it no
longer requires a proof of service in instances when service is accomplished by means of the
notice of docket activity generated by CM/ECF. Because twelve of the thirteen circuits have
local provisions that make clear that the notice of docket activity does not replace the certificate
of service, the Chair and Reporter had asked Mr. Gans to survey his colleagues to ascertain their
views on this topic.

Mr. Gans reported that the local circuit provisions likely reflected the view that it would
be improper to dispense with the certificate of service so long as Rule 25(d) seemed to require
one. A majority of the Circuit Clerks favor amending Rule 25(d) to remove the certificate-of-
service requirement in cases where all the litigants participate in CM/ECF  though they think
that Rule 25(d) should continue to require the certificate of service when any of the parties is
served by a means other than CM/ECF. But a substantial minority of the Circuit Clerks favor
retaining the certificate-of-service requirement across the board. Sometimes attorneys may err in
thinking that a particular litigant can be served through CM/ECF when that is not in fact the case
(for instance, when a party who was filing electronically in the district court has not yet
registered to file electronically in the appellate court). And when the clerk’s office is checking to
ensure that proper service occurred, the certificate of service can provide a starting point. But,
Mr. Gans noted, the existence of a certificate of service does not remove the need for the clerk’s
office to check each filing against the service list to make sure that proper service occurred. It is
time, he suggested, to eliminate the certificate-of-service requirement for cases where all filers
are CM/ECF participants.

Judge Colloton directed the Committee’s attention to the sketch on pages 242-43 of the
agenda materials, which illustrated a possible amendment to Rule 25(d). An appellate judge
member questioned the sketch’s reference to “a notice of docket activity generated by CM/ECF.”
The Rules, he noted, do not usually use acronyms such as “CM/ECF,” and it would be better to
refer instead to the “official electronic filing system.” The Reporter promised to revise the
wording of the sketch in preparation for the Committee’s spring meeting.

V. New Business

Judge Colloton noted that a federal appellate judge had suggested that the Committee
consider amending the Appellate Rules to state that Appellate Rule 29 establishes the exclusive
means by which a non-litigant may communicate with the court about a pending case, and that
non-litigants must not contact judges of the court directly. Judge Colloton invited the Reporter to
discuss this suggestion.

The Reporter noted that, in certain rare emergencies, it may be necessary for a litigant’s
counsel to make direct contact with a judge of the court of appeals for example, to make an
emergency request for a stay of execution. But it is difficult to imagine circumstances that would
justify a non-litigant in making a direct contact with an appellate judge about a pending case.
Indeed, if a judge received such a communication, Canon 3(A)(4) of the Code of Conduct for
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United States Judges would direct the judge to notify the parties about the communication and
allow them an opportunity to respond. However, most circuits do not have local provisions
specifying that such communications are inappropriate. The only pertinent provision
(encompassing non-party communications) that the Reporter was able to find was Federal Circuit
Rule 45(d), which provides that all correspondence and calls concerning cases “must be directed
to the clerk.” Other circuits may use less formal means to make the same point; for example, the
Seventh Circuit’s web page on “Contact Information” makes clear that all inquiries and contacts
should be directed to the Clerk’s Office.

An initial question for the Committee, the Reporter suggested, is whether national
rulemaking on this topic is warranted. Mr. Letter noted that care would be required in drafting
rules concerning non-party communications to the court. In cases involving national security
issues, the government as a non-party might engage in ex parte, in camera communications
with a district judge. Thus, any rule limiting ex parte communications by non-parties might
require a carve-out for situations implicating national security. An attorney member noted as
well that if such a rule were adopted, it might be implicated by casual mentions of a case at a
cocktail party.

An appellate judge member suggested that this issue is likely to arise only very rarely and
that there is no need for a national rule on the subject. Two other appellate judge members
expressed agreement with this suggestion. Judge Colloton asked Mr. Gans what would happen if
the Judge received an unsolicited letter from a non-party and forwarded it to the Clerk’s Office.
Mr. Gans stated that he would send the non-party a generic response; the Clerk’s Office, he
noted, often receives communications forwarded to the Office by the Chief Judge. Mr. Gans
expressed doubt about the need for rulemaking on this topic.

Judge Colloton wondered if the reason for the rulemaking suggestion is that a judge
might wish to have a provision in the Rules that can be cited to a lay person. Professor
Coquillette suggested, however, that if the goal is to educate non-lawyers, a statement on the
court’s website is likely to be more effective than a provision in the Rules. Mr. Byron questioned
whether it would be appropriate for the Appellate Rules to attempt to regulate the conduct of
non-lawyers who are not parties to a proceeding in the court of appeals.

A motion was made that this item not be added to the Committee’s study agenda. The
motion was seconded and passed by voice vote without opposition.

VI. Other information items

Judge Colloton noted that the Civil / Appellate Subcommittee has been re-convened.
Judge Scott Matheson will chair the Subcommittee. Judge Fay, Mr. Newsom, and Mr. Letter
have agreed to serve as the Appellate Rules Committee’s representatives on the Subcommittee.
The Subcommittee will focus its efforts on two items. One is the topic of “manufactured
finality” 1i.e., the doctrine that addresses efforts by a would-be appellant to “manufacture”
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appellate jurisdiction over an appeal from the disposition of fewer than all the claims in an action
by dismissing the remaining claims. The second item concerns the operation of Civil Rule 62,
which addresses supersedeas bonds.

Judge Colloton reported that the Criminal Rules Committee had formed a subcommittee
to consider a proposal by Judge Jon Newman that Criminal Rule 52(c) be amended to permit
appellate review of unraised sentencing error that did not rise to the level of plain error so long as
the error was prejudicial and redressing it would not require a new trial. The Appellate Rules
Committee’s Reporter had participated in the Subcommittee’s conference calls on this topic.
After speaking with Judge Newman by telephone to discuss his proposal, the Subcommittee
members had decided not to recommend proceeding with the proposed amendment.

Judge Colloton observed that the Civil Rules Committee’s Rule 23 Subcommittee is
planning to convene mini-conferences to obtain the views of knowledgeable participants
concerning various aspects of class action practice. Judge Robert Dow, the Chair of the
Subcommittee, has agreed that the topics of inquiry will include appeals by class action
objectors. Mr. Rose noted that the Subcommittee might hold such an event in connection with
the Civil Rules Committee’s April 2015 meeting in Washington, D.C.

VII. Date of spring 2015 meeting

Judge Colloton reminded the Committee members that the Committee’s spring meeting
would be held on April 23 and 24, 2015.

VIII. Adjournment

The Committee adjourned at 1:45 p.m. on October 20, 2014.

Respectfully submitted,

Catherine T. Struve
Reporter
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Minutes of Spring 2014 Meeting of
Advisory Committee on Appellate Rules
April 28 and 29, 2014
Newark, New Jersey

1. Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on Appellate
Rules to order on Monday, April 28, 2014, at 10:00 a.m. at the Seton Hall University School of
Law. The following Advisory Committee members were present: Judge Michael A. Chagares,
Justice Allison H. Eid,' Judge Peter T. Fay, Judge Richard G. Taranto, Professor Amy Coney
Barrett, Mr. Gregory G. Katsas, Professor Neal K. Katyal, and Mr. Kevin C. Newsom. Mr.
Douglas Letter, Director of the Appellate Staff of the Civil Division, U.S. Department of Justice
(“DOJ”), was present representing the Solicitor General. Judge Jeffrey S. Sutton, Chair of the
Standing Committee; Mr. Jonathan C. Rose, the Standing Committee’s Secretary and Rules
Committee officer; Mr. Gregory G. Garre, liaison from the Standing Committee; Ms. Julie
Wilson, Attorney Advisor in the Administrative Office (“AO”); Mr. Michael Ellis Gans, liaison
from the appellate clerks; and Ms. Marie Leary from the Federal Judicial Center (“FIC”) were
also present. Judge Adalberto Jordan, liaison from the Advisory Committee on Bankruptcy
Rules, and Professor Daniel R. Coquillette, Reporter for the Standing Committee, participated in
portions of the meeting by telephone.

Judge Colloton began by expressing thanks to Patrick E. Hobbs, the Dean of Seton Hall
University School of Law, for hosting the Committee’s meeting. Dean Hobbs in turn thanked
Judge Chagares for suggesting that the meeting be held at Seton Hall, and noted that the Law
School would welcome future visits from any of the Rules Committees.

Judge Colloton welcomed the Committee’s newest member. Mr. Katsas, a partner at
Jones Day, has a distinguished record of appellate arguments in every circuit as well as in the
United States Supreme Court. Mr. Letter observed that during Mr. Katsas’s service in senior
positions in the DOJ, Mr. Katsas gained high regard among the career civil servants there.

I1. Approval of Minutes of April 2013 Meeting

A motion was made and seconded to approve the minutes of the Committee’s April 2013
meeting. The motion passed by voice vote without dissent.

' Justice Eid attended the meeting on April 28 but not on April 29.
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III.  Report on January 2014 Meeting of Standing Committee

Judge Colloton noted that he had given a report on the activities of the Appellate Rules
Committee at the Standing Committee’s January 2014 meeting. Due to the cancellation of the
Appellate Rules Committee’s fall 2013 meeting, he observed, there were no Appellate Rules
action items for the January 2014 Standing Committee meeting.

The Reporter reminded the Committee that amendments to Appellate Rules 13, 14, 24,
28, and 28.1, and to Form 4, had taken effect on December 1, 2013. The proposed amendments
to Appellate Rule 6, concerning appeals in bankruptcy cases, have been adopted by the Supreme
Court and submitted to Congress; absent any contrary action by Congress, those amendments
will take effect on December 1, 2014.

Judge Sutton observed that some lawyers are slow to adjust to the requirements of
amended Rule 28(a) concerning the “statement of the case.” Mr. Gans reported that his office
has been educating lawyers about the new rule.

IV. Action Items — For Publication

Judge Colloton recalled that the Committee’s fall 2013 meeting had been cancelled due to
the lapse in appropriations. During the year that passed between the spring 2013 and spring 2014
meetings, he asked members of the Committee to work with him and the Reporter on proposals
to address a number of items on the Committee’s agenda.

A. Item No. 07-AP-I (FRAP 4(c) / inmate filing)

Judge Colloton reminded the Committee that Item No. 07-AP-I arises from a suggestion
by Judge Diane Wood that courts have experienced difficulty in interpreting Rule 4(c)(1)’s
inmate-filing provision. Some courts treat the question of prepayment of postage differently
depending on whether the inmate uses an institution’s legal mail system (in which event these
courts do not require prepayment of postage) or an institution’s general mail system (in which
event prepayment of postage is a precondition for applying Rule 4(c)(1)’s inmate-filing
provision). Questions also have arisen concerning the declaration mentioned by Rule 4(c)(1); is
such a declaration necessary in cases where other evidence shows the timely deposit of the notice
of appeal in the institution’s mail system? And, when a declaration is required, must it be
included with the notice of appeal or can the inmate supply the declaration later?

The working group that addressed these questions included Justice Eid, Professor Barrett,
and Mr. Letter. The group took as a starting point Supreme Court Rule 29.2, which provides in
part: “If submitted by an inmate confined in an institution, a document is timely filed if it is
deposited in the institution’s internal mail system on or before the last day for filing and is
accompanied by a notarized statement or declaration in compliance with 28 U.S.C. § 1746 setting
out the date of deposit and stating that first-class postage has been prepaid.”
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The group set out to answer three policy questions: First, should Rule 4(c)(1) require
prepayment of postage as a condition for the application of the provision’s inmate-filing rule?
The working group suggested that the rule should require prepayment of postage. Second,
should the availability of Rule 4(c)(1)’s inmate-filing rule depend on the inmate’s use of an
institution’s legal mail system? The working group suggested that the provision should not
require the inmate to use a legal mail system. The input received from the federal Bureau of
Prisons (BOP) indicates that the distinction between legal mail systems and general mail systems
often serves other goals, such as assuring the privacy of legal mail. There does not appear to be
any institutional interest that would be served by requiring the inmate to use the legal (as opposed
to general) mail system. Third, how should Rule 4(c)(1) treat the role of the declaration? The
proposal set forth in the agenda materials would provide that a filing is timely if it is timely
deposited in the institution’s mail system with postage prepaid and is accompanied by the
declaration. If the inmate does not include the declaration with the initial filing and other
evidence accompanying the filing does not show its timeliness, then the court would have
discretion whether or not to permit the inmate to establish timeliness by belatedly filing the
declaration.

Judge Colloton invited the Reporter to introduce, for comment by the Committee
members, the proposed text of the amendment and the proposed Committee Note. The Reporter
pointed out that two restyled options for the text of Rule 4(c) were set out in her April 25
memorandum to the Committee and that the proposed Committee Note was set out in her April
22 memorandum; although the April 25 memo did not include a draft of Rule 25(a)(2)(C), the
Rule 25(a)(2)(C) proposal could be revised to track the approach selected for Rule 4(c)(1).

With respect to the second restyled draft of Rule 4(c)(1) in the April 25 memo, a member
suggested reordering subparts (c)(1)(A)(i) and (ii) so that the Rule would refer to the
contemporaneously-provided declaration before going on to discuss other evidence of timeliness
or a later-filed declaration. This ordering is preferable, she explained, because it highlights the
preferred course of action namely, including the declaration along with the filing. An appellate
judge member expressed agreement with this reordering. Another appellate judge member also
agreed with this proposed reordering, and stated that, more generally, she supports the proposed
amendments to Rule 4(c). The current Rule’s reference to a “system designed for legal mail” is
undesirable, she suggested, because the Rule does not make clear what qualifies as such a
system. Mr. Letter agreed that the reference to a “system designed for legal mail” should be
deleted. Informal consultations with Chris Vasil, the Chief Deputy Clerk of the U.S. Supreme
Court, and with Kenneth Hyle, the Deputy General Counsel of the BOP, disclosed no reason for
retaining the legal-mail-system provision. And, Mr. Letter suggested, it seems preferable for the
Appellate Rules’ inmate-filing provisions to track the U.S. Supreme Court’s inmate-filing
provision as closely as possible.

Judge Colloton observed that Supreme Court Rule 29.2, unlike current Appellate Rule

4(c)(1), appears to require that the declaration “accompan[y]” the document that is being filed.
In practice, though, if an inmate files a document without the declaration or notarized statement,
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the Supreme Court will return the document to the inmate but then will accept it as timely filed if
the inmate refiles the document with a declaration stating that the original mailing was deposited
in the prison mailbox before the last date for filing with postage prepaid. The proposed
amendments to Appellate Rules 4(c)(1) and 25(a)(2)(C) take a similar approach: They provide
that the document is timely if “accompanied by” a satisfactory declaration, but also give the
courts of appeals discretion to permit the later filing of a declaration.

An attorney member expressed agreement with the substantive choices reflected in the
proposed amendments. He raised a question about the second restyled version of Rule 4(c)(1); as
set out in the April 25 memo, the restyled rule would offer two alternatives subdivision (A) and
subdivision (B) for establishing timeliness under the inmate-filing provision. Subdivision (B)
includes the term “such a declaration or notarized statement.” To know which declaration or
statement this refers to, the reader must turn to subdivision (A) but it does not make sense to
rely on a referent located in subdivision (A), because (A) and (B) are alternatives. The Reporter
suggested that this difficulty could be addressed by revising subdivision (B) to refer to
subdivision 4(c)(1)(A)(1).

An appellate judge member noted that the text of the proposed rule addresses three
possible ways to show timeliness: by means of a declaration included with the filing; by means
of other evidence that accompanies the filing; or by means of a later-filed declaration. He asked
whether this rule text would accommodate an instance where evidence other than a declaration is
proffered after the fact. It was suggested that, in such an instance, the inmate could append
copies of the relevant evidence to a declaration. Turning to the proposed Form 7 which shows
the suggested contents of the declaration the judge member noted that the Form states that
“first-class postage is being prepaid either by me or by the institution on my behalf.” The
member asked whether “is being prepaid” should be placed in brackets and paired with another
bracketed alternative, “was prepaid.” The latter, he suggested, would be the appropriate choice if
the inmate were to file the declaration belatedly. The Reporter responded that “is being prepaid”
was designed to reflect the overall preference that the inmate include the declaration along with
the initial filing.

The appellate judge member also asked whether the Form, when referring to payment of
postage by the institution, should say something like “based on my understanding, postage is
being paid by the institution on my behalf.” Such a formulation, he suggested, might be
preferable because an inmate might not know with certainty whether the institution will pay the
postage. Other participants, though, suggested that an inmate would be justified in saying “is
being prepaid” if he or she has a reasonable expectation (grounded in the institution’s policy) that
the institution will pay the postage.

Another appellate judge member noted that a few institutions have begun to allow
inmates to file court papers electronically. Would an inmate in such an institution, he asked,
have to comply with Rule 4(c)(1)’s requirements? Judge Colloton responded that Rule 4(c)(1)
provides the inmate with an option for showing timely filing of the notice of appeal, but recourse
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to Rule 4(c)(1) is not mandatory.

An appellate judge asked whether proposed subdivision (¢)(1)(B) concerning later-filed
declarations would tempt inmates to omit the declaration from their initial filing. In response,
the Reporter undertook to propose revised language for subdivision (c)(1)(B) that would
highlight the fact that the court of appeals would have discretion to reject (as well as accept)
later-filed declarations.

An attorney participant asked whether there are real problems (with the inmate-filing
provisions) that necessitate rule amendments. Judge Colloton responded that the amendments
will be worthwhile if they clarify the inmate-filing rule’s operation. Mr. Gans stated that the
proposed amendments will greatly improve the rule. He stated that in 2013 he had surveyed his
fellow circuit clerks. The clerks reported that they have developed ways of handling inmate
filings under the current rule. Typically, they look at the filing and if there is evidence of
timeliness they accept it  but if a filing seems obviously untimely (as, for instance, when the
date next to the inmate’s signature post-dates the due date), the clerk will flag the timeliness
issue. In the Eighth Circuit, Mr. Gans observed, from 35 to 40 percent of the appeals involve pro
se litigants.

After the first day of the meeting concluded, the Chair and Reporter prepared a revised
draft of the proposed amendments. The revisions reordered the two subparts of Rule 4(c)(1)(A),
and revised Rule 4(c)(1)(B) to underscore the court of appeals’ discretion concerning whether to
permit a later-filed declaration. On the second day of the meeting, copies of the revised drafts
were circulated to Committee members. After the Reporter summarized the changes to the
drafts, a member moved to approve for publication the proposed amendments to Rules 4(c)(1)
and 25(a)(2)(C), the proposed amendments to Forms 1 and 5, and the proposed new Form 7, as
shown in the revised drafts circulated to the Committee that morning. The motion was seconded
and passed by voice vote without dissent.

B. Item No. 12-AP-E (length limits, including matters now governed by page
limits)

Judge Colloton noted that Item No. 12-AP-E grew out of Professor Katyal’s suggestion
that the length limit for petitions for rehearing en banc be stated using type-volume limits rather
than word limits. The project expanded to encompass other questions relating to length limits.
One question is whether the Rules should be amended to ensure uniform treatment (across
different types of documents) concerning items to be excluded when computing length. Another
question relates to the choice made in connection with the 1998 amendments that produced
current Rule 32 to replace the old 50-page brief length limit with a new 14,000-word type-
volume limit. While deliberating over the formulae to use when converting existing page limits
into type-volume limits, the Committee became aware that the premise of the 1998 amendments

namely, that one page was equivalent to 280 words appears to have been mistaken. Based on
earlier research by Mr. Letter on behalf of the D.C. Circuit’s rules committee, a better estimate
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appears to be 250 words per page, which would have translated into a brief length limit of 12,500
words.

The proposed amendments, as restyled by Professor Kimble, were set out in the
Reporter’s April 22 memorandum to the Committee. Judge Colloton explained that, for briefs
prepared using a computer, the proposals would replace existing page limits in Rules 5, 21, 27,
35, and 40 with type-volume limits. For briefs prepared without the use of a computer, the
proposals would retain the existing page limits set forth in Rules 5, 21, 27, 35, and 40. A new
Rule 32(f) would set forth one globally-applicable list of items to be excluded when computing
length. The new type-volume limits in Rules 5, 21, 27, 35, and 40 would reflect an assumption
that one page is equivalent to 250 words or to 26 lines of text. The amendments would also
shorten the type-volume briefing length limits currently set out in Rules 28.1(e)(2) and
32(a)(7)(B), to reflect the more realistic estimate of 250 words per page. The Reporter
mentioned that the draft tentatively included, in Rules 5, 21, 27, 35, and 40, cross-references to
new Rule 32(f)’s list of exclusions. Professor Kimble, however, has explained that these cross-
references are unnecessary and undesirable.

Judge Colloton invited Professor Katyal to discuss the proposals. Professor Katyal
thanked the Committee for its work on this topic. The shift from page limits to type-volume
limits, he said, will helpfully remove an opportunity for gamesmanship by lawyers who sought to
manipulate page limits. The distinction between briefs produced by computer and briefs
produced without a computer is analogous, Professor Katyal suggested, to the distinction made in
the U.S. Supreme Court’s rules between documents set out on 8 %2 by 11 inch paper and
documents printed in booklet format. Professor Katyal suggested deleting, from Rule 32(f)’s list
of exclusions, the amicus-brief authorship-and-funding disclosure; omitting that item from the
list of exclusions would ensure that the Appellate Rules continue to parallel the Supreme Court’s
Rules in this regard. Professor Katyal noted that proposed Rule 32(f) carries forward the
exclusion (currently set out in Rule 32(a)(7)(B)(iii)) of any “addendum containing statutes, rules,
or regulations.” In contrast to Supreme Court Rule 33.1(d) which excludes ““ verbatim
quotations required under [Supreme Court] Rule 14.1(f) and Rule 24.1(f )” even when they are
set out in the text of the brief rather than in an appendix Rule 32 does not exclude statutory
quotations when they are in the body of the brief.

Professor Katyal predicted that, in contrast to the salutary shift to type-volume limits, the
proposed reduction in briefing length limits would be much more controversial. In complex
cases, lawyers need the full 14,000 words, and a reduction to 12,500 would force lawyers to
spend time trying to reduce the length yet further or seeking permission to file an over-length
brief. Recently, Professor Katyal reported, he had been involved in briefing some appeals for
which it was very difficult to stay within the 14,000-word limit. Another attorney participant,
however, suggested that shortening the briefing length limits would be acceptable. Briefs, he
stated, seem to have become longer in recent years. This participant suggested adding the cover
page to Rule 32(f)’s list of items to be excluded when computing length. He also suggested
revising the Committee Note’s statement that the page limits in Rules 5, 21, 27, 35, and 40 had

-6-



been “subject to manipulation by lawyers.”

An appellate judge member stated that she supported rationalizing the treatment of
exclusions. Another appellate judge member stated that he supported shortening the length
limits; he reported that briefs seem to be about 60 pages long now, and 50 pages would be
preferable. Mr. Letter noted his belief that the choice of 280 words per page as the conversion
formula in connection with the 1998 amendments had indeed been a mistake. On the other hand,
he said, some cases really are complex. And a number of Assistant United States Attorneys have
reported to him that some circuits are unwilling to grant permission to file an over-length brief;
accordingly, the prospect of a reduction (of the briefing length limit) to 12,500 words worries
those AUSAs. And, Mr. Letter suggested, traditionally the Rules Committees do not amend a
rule unless there is a very good reason to do so. The more stringent the length limit, the more
likely that a litigant might fail to brief an issue that the court believes should have been
addressed.

As for changing the page limits in Rules 5, 21, 27, 35, and 40 to type-volume limits, Mr.
Letter noted that he had not heard many complaints about the page limits, and he wondered
whether the type-volume limits would be cumbersome for clerks’ offices to administer. Mr.
Gans acknowledged that it is easier to check for compliance with a page limit than for
compliance with a word limit, but he stated that the type-volume limits are administrable so long
as the document includes a certificate of compliance with the limit.

Reflecting on his analysis of a sample of briefs filed in 2008 (i.e., under the current type-
volume limits), Mr. Gans noted that he had been surprised to see how many of those briefs would
actually have complied with a 12,500-word limit. An appellate judge member reported a
different experience; in the Eleventh Circuit, he said, lawyers tend to use all the space that is
permitted to them. This judge member noted that the choice of length limit presents a tradeoff:
One prefers shorter briefs when possible, but in complex cases one wants the briefs to help work
out all the issues. An attorney member stated that he favored reducing the length limits of briefs.

An appellate judge member asked whether a circuit could adopt a local rule setting a
more generous length limit than the Appellate Rules. The Reporter stated that Rule 32(e)
authorizes local rules that would set longer limits than those in Rule 32(a). Although no similar
provision exists in Rule 28.1, the Reporter suggested that a circuit that wished to accept longer
briefs could, in practice, make clear that it was willing to do so. The judge member, noting that
the proposed amendments distinguish between “handwritten or typewritten” papers and papers
“produced using a computer,” asked which of those categories would encompass a typewriter
with memory. The Reporter observed that there is a California state court rule that distinguishes
between briefs “produced on a computer” and briefs “produced on a typewriter”; it might be
useful, she suggested, to investigate whether the relevant California courts have encountered
issues with respect to the use of typewriters with memory.



An attorney member stated that he opposed the reduction in briefing length limits. If
attorneys use the full permitted length, it is because the case requires it. An appellate judge
member responded that things seemed to work well, prior to the 1998 amendments, under the
shorter length limit. Another appellate judge member observed that the Eleventh Circuit is
willing to permit over-length briefs in complex cases. An attorney member responded that he is
generally hesitant to request such permission; another attorney member noted that he shares this
reluctance. Mr. Letter noted that the circuits vary in their willingness to permit over-length
briefs. An attorney member suggested that, since 1998, circumstances may have changed;
perhaps the law is more complex, and perhaps lawyers are more prone to prolixity.

An appellate judge observed that the discussion evidenced a clear divide between the
perspectives of judges and the perspectives of attorneys. His court, he observed, often asks the
lawyers for further briefing on particular issues. He wondered whether the bar would be shocked
by a proposal to reduce length limits to 12,500 words, and he asked whether it would be useful to
publish alternative proposals for comment.

An appellate judge member suggested removing the cross-references to new Rule 32(f) in
the rules that set specific length limits. The Reporter asked whether the Committee wished to
include among the items to be excluded when computing length the Rule 35(b)(1) statement
concerning the reasons for en banc hearing or rehearing. An attorney participant suggested that
the statement should be excluded from the length limit because such statements tend to be short.
An appellate judge member disagreed, explaining that this statement is the heart of the petition
for en banc rehearing. Nothing, this judge member said, requires the statement to be formulaic;
and excluding the statement from the length limit might tempt lawyers to expand the statement.
Mr. Gans agreed with the appellate judge member’s prediction. The Reporter, noting that the
local-rule equivalent of this statement is excluded from the length limit in the Eleventh Circuit,
asked whether lawyers in that circuit abuse that exclusion by expanding the statement. An
appellate judge member said that they do not.

A motion was made to adopt the proposed amendments as set out in the Reporter’s April
22 memorandum, but with revisions that would (1) delete the cross-references to Rule 32(f); (2)
include the Rule 35(b)(1) statement when computing length; (3) add the cover page to Rule
32(f)’s list of excluded items; (4) omit the authorship-and-funding disclosure statement from
Rule 32(f)’s list; (5) revise the reference to “rules” in Rule 32(f)’s final bullet point so as to
encompass exclusions set out in local circuit rules; and (6) revise the Committee Notes’
discussion of the disadvantages of page limits. The motion was seconded, and it passed by a vote
of six to four. It was observed that, when the proposed amendments are published for comment,
the transmittal memo could point out the possibility that a circuit has authority to expand the
length limit if it wishes to do so. On the evening of April 28, the Chair and Reporter compiled a
revised draft of the proposed amendments. The Committee reviewed the revised draft when it
met the following morning.



C. Item No. 13-AP-B (amicus briefs on rehearing)

Judge Colloton introduced Item No. 13-AP-B, which concerns amicus filings in
connection with rehearing petitions. Mr. Roy T. Englert, Jr. has pointed out that the Appellate
Rules currently do not provide guidance concerning the length or timing of such filings. Judge
Colloton directed the Committee’s attention to the proposed draft amendments set out in the
Reporter’s April 22 memorandum, and noted that the bracketed options in the draft highlighted
choices for the Committee if it decided to proceed with the proposals.

The first and most basic choice, Judge Colloton noted, is whether there should be a
national rule on this topic. If so, then should the rule provide that all amici need leave of court to
file briefs at the rehearing stage, or should the rule take the same approach currently taken (for
the merits-briefing stage) by Rule 29(a), which permits certain governmental amici to file
without party consent or court leave? Judge Colloton pointed out that the proposed draft would
re-number the existing portions of Rule 29 as Rule 29(a), and would add a new Rule 29(b) to
address the rehearing stage. Proposed Rule 29(b) would merely set default rules, and would
allow circuits to opt out of those default rules by local rule or order in a case.

An appellate judge member reported that the Eleventh Circuit’s local rule on this topic
works well. An attorney member underscored how important it is for practitioners to know what
the rules are. Judge Colloton solicited the Committee’s views on proposed Rule 29(b)(2), which
would state when court leave is required for amicus filings at the rehearing stage. Mr. Letter
stated that the rule should allow the United States to file amicus briefs without court leave or
party consent. Such filings, he noted, would occur rarely, and only with the approval of the
Solicitor General. Dispensing with the requirement of court leave will save the court’s time (by
avoiding the need for motions for leave) and would assist the government in situations where the
need to file an amicus brief arises suddenly. An attorney member asked whether States would be
treated the same as the United States in this respect. Judge Colloton responded that they would.
An appellate judge stated that he favored extending to the rehearing stage the Rule 29(a)
approach. Another appellate judge member agreed. A third appellate judge member concurred,
noting that requiring court leave would not make a difference in practice because the court will
always grant the government leave to make an amicus filing.

Judge Colloton next asked the Committee what the default length limit should be for
amicus filings at the rehearing stage. An attorney member suggested that half of the party’s
length limit would be appropriate, and another attorney participant agreed. Half of 15 pages
would be 7 %2 pages. Rounding up to 8 pages and multiplying by 250 words per page would
yield a limit of 2,000 words. The Reporter asked whether it would be worthwhile to distinguish,
in this provision, between typewritten briefs and briefs produced using a computer. The
consensus was that it would not be worthwhile: Would-be amici will prepare their briefs using
computers, and the access-to-court concerns that weigh in favor of setting page limits (in addition
to type-volume limits) for parties’ filings would not apply with the same force to amicus filings.



Judge Colloton asked Committee members for their views on the timing of amicus filings
in support of a rehearing petition. A deadline of three days after the filing of the rehearing
petition, he suggested, might be best because it provides the amicus with a time lag but the time
lag is not so long that it will interfere with the processing of the petition. An appellate judge
member agreed that a relatively short deadline is desirable; the Third Circuit, this judge observed,
processes rehearing petitions expeditiously. Another appellate judge member noted that the
practice in the Federal Circuit is somewhat different. A petition for rehearing in the Federal
Circuit goes first to the panel that decided the appeal, and only after that to the en banc court.
Thus, the Federal Circuit takes somewhat longer to process rehearing petitions. This appellate
judge member also noted that amicus filings can serve a particularly important function when the
party’s rehearing petition is poorly done.

An appellate judge member asked whether amici and parties tend to coordinate with each
other at this stage of the litigation. An attorney member responded that coordination is
customary. This member observed that, in setting the timing for amicus briefs in support of the
petition, it is important not to allow so much time to the amicus that the party opposing the
petition will be rushed when preparing the response. Another attorney member agreed that, in a
typical instance, the party opposing rehearing is more rushed than the party seeking rehearing.
Judge Colloton asked whether, in that case, it would be preferable to require the amicus to file
simultaneously with the party seeking rehearing. An attorney member said that simultaneous
filing could result in amici needlessly duplicating arguments made in the rehearing petition.
Another attorney member suggested that the three-day time lag made the most sense. Mr. Letter
asked whether the Committee Note should urge would-be amici to coordinate, when possible,
with the party seeking rehearing so as to be able to file the amicus brief simultaneously with the
rehearing petition.

An attorney member noted that Supreme Court Rule 37.2 addresses the timing for amici
supporting either side, and he asked whether proposed Rule 29(b) should likewise address the
timing of an amicus filing in opposition to rehearing. Mr. Letter suggested that such filings
should be due on the same date as any response.

By consensus, the Committee resolved to consider a revised draft of the proposed Rule 29
amendments and to vote on the proposal the next day. On the evening of April 28, the Chair and
Reporter prepared a revised draft that reflected the Committee’s choices concerning the default
rules in proposed Rule 29(b). Those choices were to (1) track current Rule 29’s approach to the
question of when amicus filings are permitted; (2) set a type-volume limit of 2,000 words in
proposed Rule 29(b)(4); and (3) revise the timing provision in proposed Rule 29(b)(5).

The Committee reviewed the revised proposal on the morning of April 29. After the
Committee made a few style changes to proposed Rule 29(b)(5), a motion was made to approve
the proposed amendments (as revised) for publication. The motion was seconded and passed by
voice vote without dissent.
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D. Item Nos. 08-AP-A, 08-AP-C, 11-AP-C, and 11-AP-D (possible amendments
relating to electronic filing)

Judge Colloton invited Judge Chagares who chairs the Standing Committee’s CM/ECF
Subcommittee to introduce the topic of potential changes relating to electronic filing. Judge
Chagares reported that the Subcommittee had asked the Reporters to the Advisory Committees to
identify rules that might warrant amendment in the light of the shift to electronic filing. The
Subcommittee also is moving forward with proposals to amend the “three-day rule” in each set of
rules. The three-day rule in Appellate Rule 26(c) adds three days to a given period if that period
is measured after service and service is accomplished electronically or by a non-electronic means
that does not result in delivery on the date of service. The rules, Judge Chagares explained,
should be amended to reflect the fact that the extra three days are no longer needed when service
is accomplished electronically.

The Reporter asked the Committee members for their thoughts on the two possible
alternatives shown in the agenda materials for amending Rule 26(c) to exclude electronic
service from the three-day rule. The first approach would retain the structure of existing Rule
26(c). The current Rule makes the three extra days available “unless the paper is delivered on the
date of service stated in the proof of service,” and then explains that “a paper that is served
electronically is not treated as delivered on the date of service stated in the proof of service.” To
exclude electronic service from the compass of the three-day rule, one could simply delete “not,”
so that the Rule would specify that “a paper that is served electronically is treated as delivered on
the date of service stated in the proof of service.” The second approach would restructure the
Rule to track the three-day rules in the other sets of Rules. Under the second approach, the Rule
would state that “[w]hen a party may or must act within a specified time after being served and
service is made under Rule 25(c)(1)(B) (mail) or (C) (third-party commercial carrier), 3 days are
added after the period would otherwise expire under Rule 26(a).” The only downside to this
approach, the Reporter suggested, would be the possibility that a party who is served might not
always be able to distinguish readily between personal service (which would not trigger the three-
day rule) and service by third-party commercial carrier (which would).

An attorney member suggested adopting the second approach; it would be very unlikely,
he said, for confusion between personal service and service by a commercial carrier to cause a
problem. An appellate judge member, however, expressed support for the first approach.
Another attorney member stated that he favored the first approach because it is explicit. An
appellate judge observed that the Committee might in future decide to make further changes to
Rule 26(c); in the meantime, he suggested, the first approach might be appropriately incremental.
A motion was made to approve the proposed amendment to Rule 26(c) as shown in the first
approach (i.e., deleting the word “not”). The motion was seconded and passed by voice vote
without opposition.

Mr. Letter noted that the DOJ does not oppose the deletion of electronic service from the
types of service that trigger the three-day rule. He observed, however, that a problem does exist
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when attorneys take unfair advantage of their opponents by serving papers electronically the last
thing on a Friday night. An attorney member concurred, and expressed a broader concern that
midnight deadlines for electronic filing are very unhealthy for the family life of lawyers and their
staffs.

The Reporter observed that the CM/ECF Subcommittee may also consider, in future,
whether to recommend eliminating the three-day rule entirely. Such a change, she suggested,
might raise concerns with respect to cases involving pro se litigants, who typically serve papers
by mail. Mr. Letter noted that the DOJ already experiences a significant time lag in processing
papers served on it by mail, due to the need to screen the mail for security reasons.

Judge Chagares reported that the CM/ECF Subcommittee had asked Professor Capra to
prepare a template for a rule that would provide two definitions designed to accommodate
electronic methods. First, it would define references to writings so as to encompass
electronically stored information. Second, it would define references to filing, sending, and
similar actions so as to encompass instances when those actions are accomplished electronically.

The Subcommittee also has been considering whether a rule amendment would be
warranted on the topic of electronically filed documents that include signatures by someone other
than the electronic filer. The question arises in the bankruptcy context with respect to attorney
filings containing debtors’ signatures, but the issue is not limited to that context. The
Bankruptcy Rules Committee, at its spring meeting, considered adopting a rule on electronic
signatures but decided not to proceed with the proposal. Mr. Letter noted that problems arise
with respect to fraudulent signatures on bankruptcy petitions. The FBI, he reported, requires an
original signature for purposes of handwriting analysis.

Judge Chagares noted, as well, Mr. Rabiej’s recent proposal that the requirement of proof
of service be eliminated for instances when service is accomplished through CM/ECF. The Civil
Rules Committee is considering a similar proposal.

Finally, Judge Chagares mentioned Item No. 13-AP-D, which concerns suggestions
submitted by Judge S. Martin Teel, Jr., concerning Rules 6(b)(2)(B)(iii) and 3(d)(1). Judge Teel,
a United States Bankruptcy Judge, suggests deleting Rule 6(b)(2)(B)(iii)’s reference to “a
certified copy of the docket entries prepared by the clerk under Rule 3(d)” and inserting “the
docket entries maintained by the clerk of the district court or bankruptcy appellate panel.” Judge
Teel explains that the reference to certification is unnecessary, that the lower-court clerk
maintains rather than prepares the docket entries, and that the cross-reference to Appellate Rule
3(d) is superfluous. Judge Teel also questions why Rule 3(d) requires the lower-court clerk to
transmit a copy of the docket entries to the court of appeals now that docket entries are available
electronically. Judge Chagares suggested that there does not appear to be any current problem
arising from these features of Rules 3 and 6. By consensus, the Committee decided to remove
Item No. 13-AP-D from its study agenda.
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E. Item No. 07-AP-E (FRAP 4(a)(4) and “timely”)

Judge Colloton introduced Item No. 07-AP-E, which concerns whether to amend Rule
4(a)(4) to address a circuit split that has developed as to whether a motion filed within a
purported extension of a non-extendable deadline under Civil Rules 50, 52, or 59 counts as
“timely” under Rule 4(a)(4). A majority of the circuits to address this issue have concluded that
such a motion does not count as timely; but the Sixth Circuit has held to the contrary.

Judge Colloton reviewed possible options for amending Rule 4(a)(4) to adopt either the
majority or minority approach. To adopt the majority approach, one might simply revise the
current rule to refer, not to timely motions, but to motions filed “within the time allowed by” the
Federal Rules of Civil Procedure; this could be called the “concise” approach. Or one might
retain the word “timely” and add a new subdivision to define what “timely” means (and does not
mean); one could call this the “definitional” approach. Judge Colloton solicited the Committee’s
views on whether it would be worthwhile to amend Rule 4(a)(4) to clarify this question and, if
so, what position the Rule should be amended to take.

An appellate judge member stated that, among the options for implementing the majority
view, he preferred the concise approach. The Reporter asked which approach would be most
informative for lawyers with less experience in appellate practice. Another appellate judge
member observed that it may be natural (though erroneous) for district judges to assume that they
can extend the deadlines for motions under Civil Rules 50, 52, and 59. An attorney member
agreed, and noted that in such instances it would also be natural for lawyers to assume that they
could rely on such an extension. The appellate judge member suggested that a definitional
approach would not be out of place in Rule 4(a); that rule already includes subdivision (a)(7),
which defines entry of judgment.

It was suggested that the proposed Committee Note set forth on page 288 of the agenda
book was too long, and that some of the Note could be replaced by a cite to the relevant Sixth
Circuit decision. An appellate judge member suggested that the Committee amend the Rule to
adopt the majority approach. The sense of the Committee proving to be in agreement with this
suggestion, the Committee next turned to the choice between the “concise” and “definitional”
approaches. A straw poll disclosed a vote of 7 to 2 in favor of the “concise” approach. One of
the attorney members who voted in favor of the concise approach stated, however, that he wished
to ensure that the Committee Note provided some instruction to lawyers about the problem of
non-extendable deadlines.

On the evening of April 28, the Chair and Reporter revised the Committee Note to reflect
the Committee’s discussion. On the morning of April 29, the Committee reviewed the revised
Committee Note. Professor Coquillette confirmed that, in this context, it was permissible for the
Committee Note to cite a case (namely, the Sixth Circuit decision that the amendment is
designed to reject). The Committee made one further change, to the Committee Note’s
characterization of the circuit split. A motion was made to approve the proposed amendment

13-



namely, the “concise” approach adopting the majority view of “timely” and the revised
Committee Note. The motion was seconded and passed by voice vote without opposition.

V. Discussion Items
A. Item Nos. 08-AP-J, 08-AP-R, and 09-AP-A (disclosure requirements)
Judge Colloton introduced these agenda items, which relate to disclosure requirements.

Item No. 08-AP-J concerns a 2008 suggestion by the Judicial Conference Committee on
Codes of Conduct that the Rules Committees consider possible rule amendments having to do
with conflict screening. Two of the three aspects of the Codes of Conduct Committee’s inquiry
focused on criminal and bankruptcy practice. Neither the Criminal Rules Committee nor the
Bankruptcy Rules Committee proceeded with proposals in response to the Codes of Conduct
Committee’s suggestion, and those aspects of Item No. 08-AP-J thus present no issues for the
Appellate Rules Committee. However, the Committee’s inquiry also highlighted possible
overlaps among Appellate Rule 26.1, local circuit provisions, and prompts in the CM/ECF
system. That topic, Judge Colloton suggested, may be worth pursuing. Some circuits require
disclosures beyond those mandated by the Appellate Rules. The Appellate Rules Committee,
working with the Codes of Conduct Committee, may wish to consider whether any additional
disclosures should be required by the Appellate Rules. Judges would like to be apprised of
information that is relevant to a possible need to recuse from a case.

An attorney member agreed that this question is worth pursuing. Another attorney
member suggested that, conversely, Appellate Rule 26.1's existing disclosure requirement may be
overbroad. Rule 26.1 requires nongovernmental corporate parties to identify any parent
corporation and any publicly held corporation that owns 10 percent or more of the party’s stock.
The attorney member asked why this requirement should encompass instances when an entity
holds the stock in a beneficial capacity as trustee. Stock ownership frequently changes, the
member observed, and the Rule could be read to require updates each time such changes put
ownership above the 10 percent threshold.

The Reporter mentioned that Item Nos. 08-AP-R and 09-AP-A arise from comments
submitted on a proposed amendment to Appellate Rule 29(c). The ABA Council of Appellate
Lawyers suggested revisions to the portion of Rule 29(c) that requires corporate would-be amici
to submit “a disclosure statement like that required of parties by Rule 26.1.” The Council’s
suggestion appeared to proceed from the premise that the current language of Rule 29(c) could be
read to permit “some degree of difference” between the Rule 29(c) corporate-disclosure
statement and the Rule 26.1 corporate-disclosure statement. But it is difficult to imagine what
sort of difference would arise. A corporate amicus should understand that its obligation is to (a)
identify any parent corporation and any publicly held corporation that owns 10 % or more of its
stock or (b) state there is no such corporation. The Council does not suggest any variations that
would be likely to arise under the Rules’ current language. The Reporter suggested that the
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Committee consider removing Item 09-AP-A from its agenda.

Item No. 08-AP-R arises from suggestions made by Chief Judge Easterbrook. He points
out that the term “corporation” in Rules 26.1 and 29(c) encompasses entities from which a
disclosure is unnecessary because they do not have stock such as the Catholic Bishop of
Chicago. But while the Rule requires such entities to disclose that they have no stock and no
parents, that is not necessarily a downside; by requiring that explicit statement, the Rule makes it
easy to tell whether a corporate filer has complied with the disclosure requirement. The Reporter
suggested that the Committee not proceed further with this aspect of Chief Judge Easterbrook’s
comments. Chief Judge Easterbrook’s other critique is that the corporate-disclosure
requirements in Rules 26.1 and 29(c) fail to elicit all of the information that would be relevant to
a judge in considering whether to recuse. This aspect of Item No. 08-AP-R, the Reporter
suggested, provides an apt vehicle for pursuing the sorts of inquiries Judge Colloton noted.

By consensus, the Committee removed Item Nos. 08-AP-J and 09-AP-A from, but
retained Item No. 08-AP-R on, its agenda.

B. Item Nos. 09-AP-D & 11-AP-F (response to Mohawk Industries)

Judge Colloton reminded the Committee that [tem Nos. 09-AP-D and 11-AP-F arise from
the Supreme Court’s decision in Mohawk Industries, Inc. v. Carpenter, 558 U.S. 100 (2009). In
Mohawk, the Court held that a district court’s order to disclose information that the producing
party contends is protected by attorney-client privilege does not qualify for an immediate appeal
under the collateral order doctrine. The Mohawk Court stated that choices concerning the
appealability of interlocutory orders ideally should be made through the rulemaking process
rather than by judicial decision a point that echoed the Court’s earlier, similar statement in
Swint v. Chambers County Commission, 514 U.S. 35 (1995).

The Committee asked Andrea Kuperman to perform some initial research on the doctrinal
landscape of the appealability of prejudgment orders. Judge Colloton observed that the agenda
materials included a memorandum by Ms. Kuperman that surveys types of interlocutory
decisions that are clearly appealable (or not appealable) under current Supreme Court caselaw, as
well as types of interlocutory decisions the treatment of which has divided the lower courts.
Judge Colloton expressed appreciation for Ms. Kuperman’s hard work and helpful memorandum.
The initial question for the Committee, he suggested, is whether a general overhaul of the
treatment of interlocutory orders would be a manageable project for the Committee, or whether it
would be wiser for the Committee to consider the appealability of particular types of
interlocutory orders as and when a suggestion brings that specific type of order to the
Committee’s attention.

Judge Sutton recalled that the Committee has, in the past, noted complexities and

difficulties in the treatment of decisions concerning qualified immunity. That appealability
question, he noted, is presented in a case before the Supreme Court this Term (Plumhoff v.
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Rickard (No. 12-1117)). An attorney member stated that it would be wildly unrealistic to attempt
a global project to overhaul the treatment of appealability of interlocutory orders. Even a project
focused solely on addressing the appealability of qualified-immunity rulings, he suggested,
would take several years to complete.

An appellate judge member proposed removing this item from the Committee’s agenda.
Mr. Katsas, though, suggested that it would be useful for the Committee to discuss further the
appealability of attorney-client privilege rulings. Mr. Letter agreed, noting that the Court in
Mohawk had highlighted the possibility of rulemaking on the privilege-appeals topic. In
response to an invitation by Judge Colloton, Mr. Katsas and Mr. Letter agreed to work with the
Reporter on the topic of attorney-client-privilege appeals, with a view to presenting a report to
the Committee at its fall 2014 meeting.

C. Item No. 12-AP-F (class action objector appeals)

Judge Colloton introduced this item, which concerns a proposal for addressing appeals by
objectors to a class action settlement. He invited the Reporter to summarize briefly the
Committee’s research thus far. The Reporter noted that district judges may lack full information
concerning the fairness of a proposed settlement, and that objectors can be a helpful source of
such information. Civil Rule 23(e) is designed to promote careful scrutiny of a proposed class
settlement; it requires notice, a hearing, and a finding that the proposed settlement is fair,
reasonable, and adequate. Rule 23(e) authorizes objections by any class member, and requires
court approval for the withdrawal of such an objection once it has been made.

Concerns have been raised that some objectors lodge objections for the purpose of
extracting a side payment from class counsel in exchange for dropping the objection. Rule
23(e)’s requirement of court approval for the withdrawal of objections constrains such pay-offs
while the case is in the trial court, but no rule imposes a similar constraint during an objector’s
appeal from a district court order approving the settlement. If an objector appeals but then drops
the appeal in exchange for a side payment, two costs arise: First, the extraction of the side
payment functions as a tax on class counsel and could be viewed as unseemly; and second, the
discontinuance of an appeal that raised serious issues about the fairness of the class settlement
deprives class members of the opportunity to benefit from the resolution of the merits of the
appeal.

Various strategies have been proposed for addressing the problem. The objector-
appellant’s leverage for extracting a side payment arises from the fact that, in practice, such an
appeal will often delay implementation of the settlement. Thus, one approach focuses on
decreasing the objector-appellant’s leverage by speeding the implementation of the settlement
despite the pendency of the appeal. Quick-pay provisions (allowing for payment of some or all
of class counsel’s fees while the appeal is pending) provide an example of this approach.
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Another approach would be to set hurdles that an objector must surmount in order to
appeal. Some courts have, for example, required sizeable appeal bonds as a condition for taking
such an appeal; but there are questions about whether the size of a bond for costs on appeal
(under Appellate Rule 7) can be enlarged to take account of anticipated attorney fees and costs
associated with delay in implementation of the settlement. At the Committee’s spring 2013
meeting, Judge D. Brooks Smith and Professor John E. Lopatka presented their proposal for
amendments to Appellate Rules 7 and 39 that would presumptively require objector-appellants to
post a bond for costs on appeal that would include costs and attorney fees attributable to the
pendency of the appeal (and that would presumptively require imposition of those fees and costs
if the court of appeals affirms the order approving the settlement). An appellate judge member
suggested that it would be worthwhile for the Committee to consider the appeal-bond possibility
further; another appellate judge member noted the need to take care not to deter objector appeals
that raise valid questions about a settlement’s propriety.

Another way of setting a hurdle for objector appeals would be to impose a “certificate of
appealability” (“COA”) requirement akin to that imposed on habeas petitioners, who must
make “a substantial showing of the denial of a constitutional right” in order to obtain the COA
that is a requisite for an appeal of the denial of a habeas petition. The Reporter questioned,
however, whether a COA requirement could be imposed by rulemaking without an
accompanying statutory change.

Judge Colloton observed that the Committee was indebted to Marie Leary for her
painstaking and informative study concerning class-action-objector appeals. He invited Ms.
Leary to summarize her findings for the Committee. Ms. Leary explained that she had searched
the CM/ECEF district court databases for cases (filed in 2008 or later) in the Second, Seventh, and
Ninth Circuits in which an appeal was taken from an order approving a class settlement.
Objector appeals tend to be relatively rare as a proportion of each circuit’s overall appellate
caseload; however, they are a significant feature in large multidistrict litigation and nationwide
class actions.

Ms. Leary found that the trend concerning disposition of objector appeals in the Second
Circuit differs from the trend concerning disposition of such appeals in the Seventh and Ninth
Circuits. In the Seventh and Ninth Circuits, objector appeals tend to be voluntarily dismissed
(under Appellate Rule 42(b)) within 200 days after the appeal was filed (and before the appellant
files its brief). By contrast, in the Second Circuit a majority of terminated appeals were decided
on the merits (by unpublished summary orders). Ms. Leary observed that the explanation for this
difference is not clear; she wondered whether the Second Circuit puts the appeals on an
expedited track for disposition.

Ms. Leary noted a feature of practice in the Ninth Circuit concerning Rule 7 cost bonds.
In instances where the district court ordered the objector to post a cost bond but the objector
failed to do so, the Ninth Circuit did not dismiss the appeal for failure to post the bond; rather,
the court deferred (until the time of argument) its ruling on the consequences of the failure.
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Although the Ninth Circuit thus appears not to have responded immediately to the failure to post
the bond, that failure did not go unnoticed in the court below; in some cases, it was followed by
contempt findings and the imposition of sanctions by the district court.

Judge Colloton reported that he had discussed with Ms. Leary, and with Judge Jeremy
Fogel (the Director of the FJC), the possibility of conducting a survey of attorneys who practice
in this field. Judge Fogel and others within the FJC had expressed concern about possible
obstacles to conducting an effective survey study on the topic of class-action-objector appeals.
Instead, Judge Fogel proposed that the Committee consider co-sponsoring (with the Civil Rules
Committee) a mini-conference on class action practice. Such a mini-conference could bring
together knowledgeable participants to discuss review of class settlements both in the district
court and on appeal. Judge Sutton observed that the Civil Rules Committee has already
discussed the possibility of planning a mini-conference on class action practice. Judge Colloton
noted that the Appellate Rules Committee would be glad to work with Judge Robert Michael
Dow, Jr. the Chair of the Civil Rules Committee’s Rule 23 Subcommittee on the planning for
such a mini-conference.

A member asked whether it would be useful for Ms. Leary to examine how objector
appeals fare in other circuits, such as the Fifth Circuit. Judge Colloton invited Ms. Leary to
discuss the methodology for her study, which has been, of necessity, very labor-intensive. Ms.
Leary explained that there is no quick way to identify the relevant appeals using the CM/ECF
databases at the level of the courts of appeals; thus, one must start by searching for class actions
at the level of the district court and then identifying, within that pool of cases, the subset of cases
that feature an appeal from a judgment approving a class settlement.

An appellate judge member asked whether it would be possible to address inappropriate
objector appeals by sanctioning the objector’s attorney. The Reporter noted reports that district
judges tend not to want to spend time on such sanctions motions. Likewise, Professor
Coquillette has observed a reluctance to pursue the possibility of attorney discipline under Model
Rules 3.4 and 8.4.

Mr. Letter suggested that the general topic warranted further consideration by the
Appellate Rules Committee, in conjunction with the Civil Rules Committee. By consensus, the
Committee retained this item on its agenda.

D. Item No. 13-AP-C (Chafin v. Chafin / ICARA appeals)

Judge Colloton invited the Reporter to introduce Item No. 13-AP-C, which arose from the
suggestion by three Justices, in Chafin v. Chafin, 133 S. Ct. 1017 (2013), that the Committee
consider whether to propose rules to expedite appellate proceedings under the Hague Convention
on the Civil Aspects of International Child Abduction (the “Convention”). The Convention
requires courts in the United States to order a child returned to his or her country of habitual
residence if the child has been wrongfully removed to the United States. In Chafin, the Court
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held that an appeal from such an order did not become moot upon the child’s return to the
country of habitual residence. In response to concerns that being sent back and forth across
national borders would harm the children involved, the Chafin Court observed that the goals of
the Convention (and the federal legislation that implements it) could be served by a combination
of expedited proceedings and (where appropriate) stays. Justice Ginsburg, joined by Justices
Scalia and Breyer, concurred in Chafin and suggested that the rulemakers consider this topic.

The Civil and Appellate Rules Committees discussed the Justices’ suggestion at their
spring 2013 meetings, as did the Standing Committee at its June 2013 meeting. In September
2013, Judge Sutton wrote to Justice Ginsburg to thank her for her suggestion and to report the
Committees’ view that the best course, as an initial matter, would be to address the topic by
judicial education rather than rulemaking. Many courts already do expedite child custody
matters under the Convention, and Appellate Rule 2 gives courts of appeals the flexibility to do
so. Judge Fogel has committed, on behalf of the FJC, to educating judges about the need, and
existing tools, for expediting disposition of such matters. Judge Sutton reported that Justice
Ginsburg had responded that she viewed this approach as a sound one and that she appreciated
the Committees’ attention to the matter.

By consensus, the Committee removed this item from its agenda.
VI.  Additional Old Business and New Business
A. Item No. 13-AP-E (audiorecordings of appellate arguments)

Judge Colloton invited the Reporter to summarize her research concerning Item No. 13-
AP-E, which arose from Mr. Garre’s suggestion that the Committee consider adopting a rule
concerning the release of audiorecordings of appellate arguments.

The Reporter noted that the circuits take widely differing approaches to the release of
such audio, although the trend appears to be toward more and faster access. The Second and
Eleventh Circuits provide the least access to audio recordings; they do not post audio online,
though they permit attorneys to buy the audio on CDs. The Tenth Circuit posts online what
appears to be audio of a few selected arguments; as to other arguments, one must make a motion
to obtain the audio. At the other end of the spectrum are circuits that provide quick and full
online access to argument audio. The DC Circuit and Eighth Circuits post the audio on the same
day as the argument; the Ninth Circuit, on the day after argument; and the Fourth Circuit, two
days after argument. The other six circuits make audio available online, but the Reporter had
been unable to discern (from online sources) precisely how quick and how comprehensive their
postings are.

An attorney member voiced support for a national rule requiring prompt posting of audio;

the Second Circuit, he reported, had recently taken three weeks to provide an audio CD of a
particular argument. Judge Chagares pointed out that the Third Circuit is currently studying
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questions relating to videorecordings of court proceedings, and he expressed interest in hearing
any views that participants might have on that topic.

An appellate judge member asked whether problems have arisen, in any cases, concerning
references made during an argument to information that is subject to redaction requirements.
The Reporter noted her tentative recollection that at least one circuit has a local provision setting
out a procedure for seeking to have the audio sealed in such an instance.

Judge Sutton suggested that this matter seems to fall within the primary jurisdiction of the
Judicial Conference Committee on Court Administration and Case Management (“CACM”). He
observed that Judge Amy J. St. Eve, who now serves as a member of the Standing Committee,
used to be a member of CACM.

By consensus, the Committee decided to remove this item from its study agenda, with the
understanding that Judge Colloton would communicate to Judge Julie A. Robinson (the Chair of
CACM) the interest in this topic that had been expressed by members of the Committee.

B. Item No. 13-AP-H (Ryan v. Schad and Bell v. Thompson /| FRAP 41)

Judge Colloton introduced this item, which concerns the operation of Appellate Rule 41
in light of the Supreme Court’s decisions in Ryan v. Schad, 133 S. Ct. 2548 (2013) (per curiam),
and Bell v. Thompson, 545 U.S. 794 (2005). Rule 41(b) provides that “[t]he court's mandate
must issue 7 days after the time to file a petition for rehearing expires, or 7 days after entry of an
order denying a timely petition for panel rehearing, petition for rehearing en banc, or motion for
stay of mandate, whichever is later,” but also provides that “[t]he court may shorten or extend the
time.” Under Rule 41(d)(1), a timely rehearing petition or stay motion presumptively “stays the
mandate until disposition of the petition or motion.” A party can seek a stay pending the filing of
a certiorari petition; if the court grants such a stay and the party who sought the stay files the
certiorari petition, then Rule 41(d)(2)(B) provides that “the stay continues until the Supreme
Court’s final disposition.” Rule 41(d)(2)(D) directs that “[t]he court of appeals must issue the
mandate immediately when a copy of the Supreme Court order denying the petition for writ of
certiorari is filed.”

One question is whether Rule 41 requires the court of appeals to issue the mandate
immediately after the filing of the Supreme Court’s order denying a petition for a writ of
certiorari. Does Rule 41(b) allow the court of appeals discretion to continue to stay the mandate
even after the Supreme Court’s denial of certiorari and rehearing? The Court did not decide this
question in either Bell or Schad; it ruled that even if the court of appeals has authority to stay the
mandate following the denial of certiorari, it could only do so if warranted by extraordinary
cirumstances (which, the Court held, were not present in either Bell or Schad).

An attorney member asked why a court of appeals would ever extend the stay of the
mandate after the Supreme Court has denied certiorari. The Reporter noted that both Bell and
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Schad were death penalty cases. In Bell, the court of appeals had affirmed the denial of a death
row prisoner’s habeas petition, but later (having called for and examined the district court record)
vacated and remanded for an evidentiary hearing. The problem was that, months before this
vacatur, the Supreme Court had denied the inmate’s petition for rehearing with respect to the
Court’s denial of the inmate’s petition for certiorari. In the interim that followed the Supreme
Court’s final disposition of the petition for certiorari, the court of appeals had failed to notify the
parties that it had stayed its mandate, and the state had proceeded in its preparations for the
inmate’s execution in reliance on its belief that the court of appeals was done with the case.

Judge Colloton noted that this fact pattern presents a second question namely, whether a
court of appeals can stay the issuance of the mandate, under Rule 41(b), merely through inaction,
or whether the court must act affirmatively in order to accomplish such a stay. The original Rule
41 had provided that the mandate would issue 21 days after entry of the court of appeals’
judgment “unless the time is shortened or enlarged by order.” The words “by order” were
deleted during the 1998 restyling of Rule 41. An appellate judge participant suggested that there
may be a problematic lack of transparency in a case where the court of appeals stays the mandate
without telling the parties that it is doing so. Another appellate judge responded that this
particular issue could be addressed by “unstyling” Rule 41(b) 1i.e., by returning to the Rule the
“by order” that had been deleted during the restyling.

When considering whether to amend Rule 41 to remove the court of appeals’ discretion to
extend the stay of the mandate after the Supreme Court’s final disposition of a certiorari petition,
Judge Colloton noted, the Committee might also wish to consider the relevance of the caselaw
recognizing an inherent authority, in the courts of appeals, to recall their mandates when
warranted by extraordinary circumstances. Even if Rule 41 were amended to remove the court of
appeals’ discretion to stay the mandate after the Supreme Court’s final disposition of a certiorari
petition, presumably the courts of appeals would retain this inherent authority to recall the
mandate in extraordinary circumstances. Are there reasons, Judge Colloton asked, to require a
court of appeals to first issue and then recall its mandate in such circumstances (rather than
permitting the court of appeals simply to stay the mandate)?

An appellate judge participant suggested that it is important for courts of appeals to retain
some flexibility in these matters. An attorney member responded that he thought the court of
appeals’ discretion concerning stays of the mandate should be less after the Supreme Court has
finished with the case than it is before the Supreme Court has ruled on the case. Another
attorney member, though, wondered why the Court’s denial of certiorari should mark a change in
the scope of the court of appeals’ discretion; this member noted that, as a formal matter, the
denial of certiorari leaves the judgment below untouched.

The agenda materials mentioned, in addition, a quirk in the wording of Rule 41(d). Rule
41(d)(2)(B) provides that if the court grants a request for a stay pending the filing of a certiorari
petition, the petition is filed, and appropriate notice is given to the circuit clerk, then “the stay
continues until the Supreme Court’s final disposition.” Rule 41(d)(2)(D) directs that “[t]he court
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of appeals must issue the mandate immediately when a copy of a Supreme Court order denying
the petition for writ of certiorari is filed.” When rehearing is sought in the Supreme Court after a
denial of certiorari, the “Supreme Court’s final disposition” can occur later than the date when “a
copy of a Supreme Court order denying the petition for writ of certiorari is filed.” An appellate
judge member stated that the Committee should consider whether to adjust Rule 41(d)(2)(D)’s
wording to fit more closely with that in Rule 41(d)(2)(B). This issue, he stated, had raised
questions in cases that he had litigated before he became a judge.

An attorney member voiced support for considering ways to clarify Rule 41's operation.
Another attorney member agreed, and suggested that the Rule should be revised so as to make
clear that the court of appeals cannot stay a mandate through mere inaction.

C. Item No. 14-AP-A (FRAP 29(e) and timing of amicus briefs)

Judge Colloton invited the Reporter to introduce Item No. 14-AP-A, which arises from a
suggestion by Dean Alan Morrison that Rule 29(e) be revised to set the time period for filing an
amicus brief by reference to the due date, rather than the filing date, of the relevant party’s brief
and to permit extensions of the amicus-brief due date based on party consent. Rule 29(e)’s due
date for amicus filings is “no later than 7 days after the principal brief of the party being
supported is filed.” Dean Morrison points out that if the party files its brief before the due date,
the would-be amicus might find that its deadline is very short (or even that the deadline has
already passed) by the time that the amicus becomes aware of the occasion for filing the brief. It
would be better, Dean Morrison suggests, if the amicus could rely on having 7 days after the
original due date for the party’s brief, even if the party files its brief early.

The Reporter noted that pegging the amicus-brief deadline to the due date, rather than the
filing date, of the party’s brief might pose no problems in a case where the briefing schedule is
set by scheduling order. In such a case, the early filing of the appellant’s brief would not move
up the due date for the appellee’s brief, and so the appellee would have sufficient time to review
any amicus briefs filed in support of the appellant before filing its own brief. However, in
instances when no scheduling order sets the briefing schedule, Rule 31(a)(1) provides that the
appellee’s brief is due 30 days after service of the appellant’s brief which means that early
filing of the appellant’s brief moves up the deadline for the appellee’s brief as well. In such
instances, leaving the amicus-brief deadline at 7 days after the appellant’s original filing deadline
could leave the appellee with insufficient time to take account of the amicus filing when drafting
its own brief.

Thus, the Reporter suggested, the proposal to peg the amicus-brief deadline to the due
date for the party’s brief seems unlikely to succeed. If the Committee were to agree with that
view, that would leave for consideration the proposal to revise Rule 29(e) to allow the extension
of the amicus-brief due date by consent of the parties.

An attorney member asked why a rule amendment on this topic is needed; under the
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current Rule, a would-be amicus can ask the court to extend the deadline. It was also noted that a
would-be amicus who is interested in a particular appeal can sign up to receive electronic

notifications of docket activity in that appeal, and can obtain electronic copies of the parties’
briefs.

Another attorney member asked whether there is any reason not to permit extensions of
the Rule 29(e) deadline by party consent. The Reporter observed that, if all parties consent to the
extension of the amicus-brief deadline, that would seem to address the concern that an extension
of the amicus’s deadline would disadvantage the appellee. She asked whether judges would
object if extensions were available based on party consent without court leave. An appellate
judge member responded that judges would have concerns with such an approach, because it is
important to keep cases moving. Another appellate judge member expressed agreement with this
view. Another appellate judge predicted that such extensions would generate motions by
appellees seeking additional time to file their own briefs; Mr. Letter asked, however, whether a
consented-to extension would be likely to throw off the parties’ briefing schedule. Mr. Gans
suggested that there would be complexities associated with changing Rule 29(e)’s timing
provision.

By consensus, the Committee decided to remove this item from its agenda.
D. Item No. 14-AP-B (standard for appellate review of sentencing errors)

Judge Colloton introduced this item, which arises from a suggestion by Judge Jon O.
Newman that the Criminal Rules Committee and the Appellate Rules Committee consider a rule
amendment to provide “that a sentencing error to which no objection was made in the district
court should be corrected on appeal without regard to the requirements of ‘plain error’ review,
unless the error was harmless.” Judge Colloton voiced an expectation that the Criminal Rules
Committee would take the lead in addressing this suggestion. Judge Reena Raggi, the Chair of
the Criminal Rules Committee, has asked a subcommittee (headed by Judge Raymond M.
Kethledge) to examine the proposal.

Mr. Letter agreed that it would make sense for the Appellate Rules Committee to wait
and see what the Criminal Rules Committee decided with respect to Judge Newman’s proposal.

An appellate judge member suggested that the Committee not proceed with the proposal.

By consensus, the Committee decided to remove this item from its agenda. Judge
Colloton undertook to write to Judge Newman about the Committee's discussion.

E. Information item (proposal by Lawyers for Civil Justice, et al., regarding
Civil Rule 23(f))

Judge Colloton invited the Reporter to summarize this information item. The Reporter
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explained that Lawyers for Civil Justice, Federation of Defense & Corporate Counsel, DRI  The
Voice of the Defense Bar, and the International Association of Defense Counsel (collectively,
“LCJ”) had submitted a collection of class-action-related proposals to the Civil Rules
Committee, and that the excerpt from those proposals that was included in the Appellate Rules
Committee’s agenda materials concerned appeals, under Civil Rule 23(f), from orders concerning
class certification. LCJ states that the circuits vary widely in both the standards for granting
permission to appeal under Civil Rule 23(f) and also the frequency with which they grant such
permission. LCJ suggests that Civil Rule 23(f) be amended to authorize appeals as of right from
class certification rulings.

The Reporter observed that she is skeptical about the desirability of such an amendment.
Professors Cooper and Marcus have noted that a significant body of appellate caselaw concerning
class certification has developed since the adoption of Civil Rule 23(f) in 1998. Other topics
concerning class certification such as the standards for certification of settlement classes, or the
proper role of “issues” classes seem like more productive targets for inquiry.

An appellate judge, however, observed that the low rate at which some circuits grant
permission for Rule 23(f) appeals is noteworthy.

F. Information item (Ray Haluch Gravel Co.)

Judge Colloton invited the Reporter to summarize the Court’s recent decision in Ray
Haluch Gravel Co. v. Central Pension Fund of International Union of Operating Engineers and
Participating Employers, 134 S. Ct. 773 (2014). The Reporter reminded the Committee that in
Budinich v. Becton Dickinson & Co., 486 U.S. 196 (1988), the Court had held that a district
court’s decision on the merits of a case is final for purposes of 28 U.S.C. § 1291 even if the court
has not yet ruled on a request for attorney’s fees. In Ray Haluch Gravel, the Court held that the
Budinich rule applies even if the basis for the request for attorney fees is contractual rather than
statutory.

Responding to the argument that this ruling would result in piecemeal appeals in
instances where it would be more desirable for the fee appeal and the merits appeal to be
adjudicated together, the Ray Haluch Gravel Court reasoned that piecemeal appeals could be
avoided, where necessary, by recourse to the Civil Rule 58(e) mechanism that permits a Civil
Rule 54(d)(2) motion for attorney fees to be treated the same as a timely Civil Rule 59 motion for
purposes of tolling the time to appeal. The Court noted the possibility that some contractual
attorney fee requests might not qualify for this mechanism because Rule 54(d)(2) appears not to
encompass attorney-fee claims that must, under the relevant substantive law, “be proved at trial
as an element of damages.” The Court did not seem concerned by the possibility that the Civil
Rule 58(e) mechanism might be unavailable in some cases involving claims for contractual
attorney fees. Nor has the Appellate Rules Committee received reports of problems arising from
such a gap in Rule 58(e)’s coverage. Accordingly, the Reporter did not suggest that the
Committee investigate this issue further, though it may be useful to monitor the caselaw for any
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further developments.
VII. Adjournment

The Committee adjourned at 10:30 a.m. on April 29, 2014.

Respectfully submitted,

Catherine T. Struve
Reporter
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Minutes of Spring 2013 Meeting of
Advisory Committee on Appellate Rules
April 22 and 23, 2013
Washington, D.C.

l. Introductions

Judge Steven M. Colloton called the meeting of the Advisory Committee on
Appellate Rules to order on Monday, April 22, 2013, at 9:00 a.m. at the Mecham
Conference Center in the Thurgood Marshall Federal Judiciary Building in Washington,
D.C. The following Advisory Committee members were present: Judge Michael A.
Chagares, Judge Robert Michael Dow, Jr., Justice Allison H. Eid, Judge Peter T. Fay,
Judge Richard G. Taranto, Professor Amy Coney Barrett, Professor Neal K. Katyal, and
Mr. Kevin C. Newsom. Mr. Douglas Letter, Director of the Appellate Staff of the Civil
Division, U.S. Department of Justice (“D0OJ”), and Mr. H. Thomas Byron Ill, also of the
Civil Division, were present representing the Solicitor General. Mr. Gregory G. Garre,
liaison from the Standing Committee; Mr. Peter G. McCabe, Administrative Office
Assistant Director for Judges Programs; Mr. Benjamin Robinson, Deputy Rules
Committee Officer and Counsel to the Rules Committees; Ms. Julie Wilson, Attorney
Advisor in the Administrative Office (“*AO”); Mr. Michael Ellis Gans, liaison from the
appellate clerks; and Ms. Marie Leary from the Federal Judicial Center (“FJC”) were also
present.  Professor Daniel R. Coquillette, Reporter for the Standing Committee,
participated by telephone. On the second day of the meeting, Professor John E. Lopatka
and Professor Brian T. Fitzpatrick participated in the discussion of one agenda item, and
Ms. Holly Sellers, Staff Attorney with the Judicial Conference Committee on Federal-
State Jurisdiction, was present for the discussion of another item.

Judge Colloton opened the meeting — his first as the Committee’s Chair — by
noting that he looked forward to working with the Committee. He congratulated Judge
Taranto on his recent confirmation as a Judge of the U.S. Court of Appeals for the
Federal Circuit. He welcomed Mr. Garre, who was replacing Mr. Colson as the liaison
from the Standing Committee. Mr. Garre, Judge Colloton noted, served as the forty-
fourth Solicitor General of the United States and now is a partner at Latham & Watkins.
Judge Colloton also welcomed Mr. Gans, who first joined the Eighth Circuit Clerk’s
Office in 1983 and who now replaces Mr. Green as the liaison from the appellate clerks.

At 2:50 p.m. on the first day of the meeting, the Committee joined Professor
Coquillette in Boston in observing a moment of silence in honor of the victims of the
Boston Marathon bombing.

1. Approval of Minutes of September 2012 Meeting

A motion was made and seconded to approve the minutes of the September 2012
meeting. The motion passed by voice vote without dissent.



I11.  Report on January 2013 Meeting of Standing Committee

Judge Colloton reported that the Standing Committee, at its January meeting, had
paid tribute to the memory of Judge Mark R. Kravitz, who died on September 30, 2012.
Judge Kravitz is deeply missed.

V. Other Information ltems

Judge Colloton noted that the Supreme Court has approved the proposed
amendments to Appellate Rules 28 and 28.1 (concerning the statement of the case),
Appellate Rules 13, 14, and 24 (concerning appeals from the United States Tax Court),
and Appellate Form 4 (concerning applications to proceed in forma pauperis). Absent
contrary action by Congress, those amendments are on track to take effect on December
1, 2013.

V. For Final Approval: Item Nos. 08-AP-L and 09-AP-C

Judge Colloton invited the Reporter to introduce these items, which concern
proposed amendments to Appellate Rule 6. The Reporter reminded the Committee that
these amendments were designed to dovetail with the Bankruptcy Rules Committee’s
package of amendments to Part VIII of the Bankruptcy Rules (concerning bankruptcy
appellate practice). The amendments would update Rule 6’s cross-references to certain
Part VI Rules; amend Rule 6(b)(2)(A)(ii) to remove an ambiguity that resulted from the
restyling of the Appellate Rules; and add a new Rule 6(c) to address permissive direct
appeals from the bankruptcy court under 28 U.S.C. § 158(d)(2). The amendments also
revise Rule 6 to account for the range of possible methods for handling the record on
appeal.

A great many comments were submitted on the proposed amendments to the Part
V111 Rules; by contrast, only one comment was submitted on the proposal to amend Rule
6. The Reporter noted that the Appellate Rules Committee’s agenda materials included a
redline showing possible changes that were proposed to the Bankruptcy Rules Committee
in light of the public comments. At its spring 2013 meeting, the Bankruptcy Rules
Committee had approved many of those changes, had rejected others, and had made a
few additional changes. Thus, the proposed Part V111 package, as finally approved by the
Bankruptcy Rules Committee, differed in some respects from the version reproduced in
Volume Il of the Appellate Rules Committee’s agenda materials; the Reporter assured the
Committee that none of those differences would affect the operation of Rule 6, and she
offered to share the as-approved version with any Committee members who wished to
review it.

Among the post-publication changes to the Part VIl package, the most interesting
change, from the perspective of practice in the courts of appeals, concerns proposed
Bankruptcy Rule 8007 (which addresses stays pending appeal). Under proposed
Appellate Rule 6(c)(2)(C), Rule 8007 will apply to direct appeals to the courts of appeals



under Section 158(d)(2). Proposed Rule 8007(a), like Appellate Rule 8(a)(1), requires
that a litigant seeking a stay must ordinarily move first in the lower court; Rule
8007(a)(2) states that this “motion may be made either before or after the notice of appeal
is filed.” As published, Rule 8007(b)(1) provided that “[a] motion for the relief specified
in subdivision (a)(1) — or to vacate or modify a bankruptcy court’s order granting such
relief — may be made in the court where the appeal is pending or where it will be taken.”
However, a commentator questioned the authority of the appellate court to entertain such
a motion prior to the filing of a notice of appeal. In response to this comment, the
Bankruptcy Rules Committee decided to delete “or where it will be taken” from Rule
8007(b)(1). The Reporter stated that this change seems to bring the proposed Rule into
conformity with Section 158(d)(2)(D), which provides: “An appeal under this paragraph
does not stay any proceeding of the bankruptcy court, the district court, or the
bankruptcy appellate panel from which the appeal is taken, unless the respective
bankruptcy court, district court, or bankruptcy appellate panel, or the court of appeals in
which the appeal is pending, issues a stay of such proceeding pending the appeal.” In
sum, the Reporter suggested, this change seems like an improvement, as do the other
post-publication changes that the Bankruptcy Rules Committee made to the proposed
Part VIII Rules.

The sole comment on the proposed amendments to Appellate Rule 6 was
submitted by Judge S. Martin Teel, Jr., a United States Bankruptcy Judge in the District
of Columbia. Judge Teel suggested deleting from Rule 6(b)(2)(B)(iii)’s list of the
contents of the record on appeal the phrase “a certified copy of the docket entries
prepared by the clerk under Rule 3(d)” and substituting “the docket entries maintained by
the clerk of the district court or bankruptcy appellate panel.” Judge Teel stated that the
reference to certification is unnecessary, that the lower-court clerk maintains rather than
prepares the docket entries, and that the cross-reference to Appellate Rule 3(d) is
superfluous. Judge Teel also questioned why Appellate Rule 3(d) requires the lower-
court clerk to transmit a copy of the docket entries to the court of appeals now that docket
entries are available electronically. The Reporter suggested that Judge Teel’s comments
warrant consideration, but that it would be preferable to add them to the Committee’s
agenda as a separate item rather than trying to take account of them in the currently-
proposed amendments to Rule 6.

A member moved to approve the Rule 6 proposal as published. The motion was
seconded, and it passed by voice vote without dissent.

VI.  Discussion Items

A. Items Proposed for Removal from Agenda

Judge Colloton explained that, upon becoming Chair of the Committee, he had
decided to take a fresh look at the Committee's entire docket. He invited the Reporter to

present to the Committee six items that appeared to be ripe for removal from the docket.

1. Item No. 07-AP-H (separate document requirement)



The Reporter reminded the Committee that this item arose from the observation
that, where Civil Rule 58(a) requires a judgment to be set out in a separate document, and
the district court fails to comply with this requirement, under Civil Rule 58(c)(2) the time
limit for making postjudgment motions does not start to run until 150 days after entry of
the judgment on the docket. This creates the possibility that a litigant might make a very
belated postjudgment motion that — because it was still technically timely — would
suspend the effectiveness of any previously-filed notice of appeal pending disposition of
the motion.

In 2008, the Committee considered possible ways to address this scenario.
Initially, it discussed whether to adopt a time limit within which tolling motions must be
filed when a separate document was required but not provided. After consulting with the
Civil Rules Committee, however, the Committee decided that it was preferable to raise
awareness of Rule 58’s requirements in the hopes of improving district court compliance.
Since 2008, this item has lain dormant.

By consensus, the Committee decided to remove this item from the docket.
2. Item No. 08-AP-N (FRAP 5 / appendix)

The Reporter noted that this item arose from Peder Batalden’s suggestion that the
Committee amend Rule 5 to permit litigants to submit an appendix of key record
documents along with a petition for permission to appeal (or along with an answer to
such a petition). The concern is that courts might count the appendix toward the length
limit set by Rule 5(c). (Rule 5(c) excludes the items required by Rule 5(b)(1)(E), but that
list of items does not include an appendix.)

When the Committee discussed this proposal in 2009, members observed that
when the filings in the district court are electronic, the court of appeals can usually access
those documents via the CM/ECF system. Admittedly, as the Committee noted, pro se
litigants continue to make paper filings, and some sealed filings are not available in
CM/ECF. But, the Reporter suggested, now that all of the courts of appeals have
completed the shift to electronic filing, the rationale for this proposal seems weaker than
it was in 2009.

Mr. Gans reported that each district court sets its own parameters concerning the
access of court of appeals personnel to filings in the district court; some districts, for
example, do not permit electronic access to sealed documents.

An appellate judge member asked whether anyone had reported instances in
which a court of appeals forbade the filing of an appendix to a petition or an answer. If
not, he suggested, it would be a good idea to remove this item from the agenda.

By consensus, the Committee removed this item from the agenda.



3. Item No. 08-AP-P (FRAP 32/ line spacing)

The Reporter stated that this item arose from Mr. Batalden’s proposal that the
Committee amend the Rules to permit the use of 1.5-spaced, rather than double-spaced,
briefs. When the Committee discussed this proposal, members also considered the
possibility of amending the Rules to permit double-sided briefs. There was some support
for each of these proposals during the Committee’s discussion. However, other
participants had predicted that judges would oppose such changes. Moreover, it was
suggested that the shift to electronic filing would eventually render the question of
double-sided printing moot.

An appellate judge member stated that the judges of the Eleventh Circuit prefer
double-spaced, single-sided briefs. Another appellate judge member asked whether some
units within the DOJ had, in the past, filed double-sided briefs. Mr. Letter responded that
the DOJ had periodically raised the possibility of submitting double-sided briefs but that
the courts had never acceded to that suggestion. Another appellate judge recalled that
lowa lawyers were known in the Eighth Circuit for attempting to file double-sided briefs
—and the explanation was that the lowa Supreme Court required double-sided briefs.

Mr. Letter said that, in his view, the key question is what judges prefer. However,
he also noted that moving to double-sided printing would save a lot of paper and a lot of
storage space. Commercially printed briefs, he observed, are printed double-sided, as are
books and newspapers. He urged the Committee to consider permitting double-sided
printing.

Another appellate judge stated that he preferred the Rules’ current approach; he
reported that he writes on the blank side of the pages. An attorney participant stated that
he had become accustomed to printing documents double-sided for his own use, and that
this practice does consume a lot less paper. Mr. Letter added that double-sided briefs are
lighter.

An appellate judge asked Mr. Gans whether his office stores appellate briefs. Mr.
Gans responded that his office keeps the briefs for a period of time and then recycles
them. He observed that sometimes there are copies of briefs that were never used; on the
other hand, in other instances his office runs out of copies and has to print more. A
member asked whether the Committee could encourage circuits to lower the number of
required copies of briefs.

An appellate judge predicted that judges would resist the adoption of double-sided
printing. A motion was made to remove this item from the agenda. The motion was
seconded and passed by voice vote without dissent.

4, Item No. 08-AP-Q (use of audiorecordings in lieu of transcript)



Judge Colloton introduced this item, which arose from a suggestion by Judge
Michael M. Baylson that the Committee consider amending the Appellate Rules to permit
the use of audiorecordings in lieu of a transcript for purposes of the record on appeal.

Professor Coquillette observed that any proposal that would affect court reporters
would become highly political. An appellate judge member suggested that searching an
audio file would be more difficult and time consuming than looking through a written
transcript. A motion was made and seconded to remove this item from the agenda. The
motion passed by voice vote without dissent.

An attorney participant asked whether the Committee had ever considered
drafting a rule concerning the release of audiorecordings of appellate arguments. Some
courts, he reported, are very slow to release them — in contrast with recent Supreme Court
practice. Mr. Letter stated that he did not recall such a proposal. Professor Coquillette
stressed that it would be important for the Committee to confer with the Judicial
Conference Committee on Court Administration and Case Management (“CACM”)
before commencing such a project. Mr. McCabe noted that CACM is in charge of pilot
programs concerning audiorecordings and videorecordings of trial-court proceedings. A
member stated that he favored approaching CACM to discuss practices concerning the
release of appellate argument audiorecordings. He noted that there is a strong public
interest in open access, and also that the recordings are very useful to advocates who are
preparing for their own arguments. Mr. Gans asked whether the FJC has studied this
issue. By consensus, the Committee resolved to investigate this matter further.

5. Item No. 10-AP-D (FRAP 39/ Snyder v. Phelps)

Judge Colloton introduced this item, which related to a bill — the “Fair Payment of
Court Fees Act of 2010” — which would have amended Civil Rule 68 and Appellate Rule
39 in response to concerns raised about the taxation of costs in Snyder v. Phelps, 580
F.3d 206 (4th Cir. 2009), aff’d, 131 S. Ct. 1207 (2011). At the Committee’s request, Ms.
Leary prepared a study concerning the circuits’ practices with respect to appellate costs.
Judge Sutton, as chair of this committee, sent Ms. Leary’s report to the Chief Judges of
each circuit, and the Fourth Circuit subsequently reduced the ceiling on the permissible
reimbursement per page of copies. The bill has not been reintroduced since then.

A motion was made to remove this item from the Committee’s agenda. The
motion was seconded, and passed by voice vote without dissent.

6. Item No. 10-AP-H (appellate review of remand orders)

The Reporter reminded the Committee that this item relates to an inquiry the
Committee received in 2010 from Karen Kremer, an attorney at the AO who works with
the Judicial Conference’s Committee on Federal-State Jurisdiction. Ms. Kremer had
asked whether the Appellate Rules Committee was considering questions relating to
appellate review of remand orders. The Committee discussed this inquiry at its fall 2010
meeting and noted that this topic falls within the primary jurisdiction of the Federal-State



Jurisdiction Committee. Committee members expressed willingness to assist with a
project in this area if the Federal-State Jurisdiction Committee decided to undertake one.
The Committee did not hear anything further on the matter from the Federal-State
Jurisdiction Committee.

A motion was made, and seconded, to remove this item from the Committee’s
agenda. The motion passed by voice vote without dissent.

B. Items for Further Discussion
1. Item No. 05-01 (FRAP 21 & 27(c) / Justice for All Act of 2004)

Judge Colloton and the Reporter introduced this item, which concerned the
possibility of amending the Appellate Rules to account for the mandamus procedures set
by the Crime Victims’ Rights Act (“CVRA”) (which was part of the Justice for All Act of
2004). If a district court denies relief sought by a crime victim under the CVRA, the
CVRA authorizes the victim to seek a writ of mandamus from the court of appeals. The
statute authorizes the issuance of the mandamus writ “on the order of a single judge” and
sets a 72-hour deadline for the court of appeals to reach a decision on the application.
Then-Professor Schiltz, the Committee’s Reporter at the time, identified three problems
arising from the CVRA. One is that Rule 27(c) (which provides that a circuit judge
acting alone “may not dismiss or otherwise determine an appeal or other proceeding”)
prevents individual judges from issuing mandamus writs and Rule 47(a)(1) forecloses
local rules that are inconsistent with the Appellate Rules. A second is that the 72-hour
deadline would be extremely hard to meet. A third was that, as of 2005, the Rules
provided no method for computing time periods set in hours. The third of these problems
was removed by the adoption, in 2009, of Rule 26(a)(2)’s provision for counting time
periods stated in hours. When the committee last considered this matter, it was left that
the Department of Justice would monitor practice under the Act and notify the committee
of any difficulties. Judge Colloton asked Mr. Letter whether he could report on how the
first and second problems identified by Professor Schiltz have played out in practice.

Mr. Letter reported that he had consulted the Solicitor General, the Criminal
Appellate Office at DOJ, and various United States Attorney’s Offices. Those
consultations produced no sense that a rule change is warranted. Mr. Letter surveyed
judicial opinions that deal with the CVRA. There are, he reported, some procedural
issues that are being litigated in the circuits, but those issues are likely to be resolved
through judicial decisionmaking more quickly than they could be resolved by means of a
rule change. There has been litigation over whether review of a district court ruling is
available via an appeal, or whether mandamus is the only avenue; most courts say the
latter. Mr. Letter suggested that this question is probably not appropriate for treatment
through rulemaking.

Mr. Letter noted that the 72-hour deadline is not typically observed by courts.
Some courts view the issue in terms of waiver; there is some question whether the
deadline is waivable by the litigants. In any event, no court has ruled that a failure to



meet this deadline deprives the court of the power to act. Mr. Letter also observed that
courts do not all apply the same standard of review when deciding CVRA petitions.
However, Mr. Letter’s office was unable to identify a case in which the choice (among
the different standards of review that are in use in different courts) would have produced
a difference in outcome. An appellate judge stated his impression that none of the courts
of appeals directs CVRA petitions to a single judge for resolution; rather, all of the
circuits use three-judge panels. Mr. Letter agreed.

Judge Colloton asked whether there is any sense that delays in resolving CVRA
appeals are causing harm to victims. Mr. Letter responded that he is not aware of any
such instances. Mr. Letter noted that although a rule adopted under the Rules Enabling
Act will supersede any existing statutory provisions that conflict with it, it would be odd
to try to supersede the CVRA’s 72-hour deadline through rulemaking. Judge Colloton
noted that, during the Committee’s prior discussions of this topic, then-Professor Schiltz
had raised the possibility of amending the Appellate Rules to permit a single judge to act
on CVRA petitions (as a way of expediting them and to conform to the statute’s
contemplated procedure).

Mr. McCabe pointed out that the statute requires the AO to report to Congress
every year on any instances in which a court denied a victim’s request for relief under the
CVRA. There are, he said, very few such instances per year. Mr. Letter noted that there
is a developing circuit split concerning restitution awards against downloaders of child
pornography, but that is unrelated to the issues raised by this docket item.

By consensus, the Committee decided to remove this item from its agenda.
2. Item No. 07-AP-E (Bowles v. Russell)

Judge Colloton invited the Reporter to introduce this item, which arose from a
suggestion that the Committee consider possible responses to the Supreme Court’s
holding, in Bowles v. Russell, 551 U.S. 205 (2007), that Rule 4(a)(6)'s 14-day time limit
on reopening the time to take a civil appeal is mandatory and jurisdictional.

Starting in 2007, the Committee discussed a number of possible approaches. It
considered the idea of altering the law to specify which appeal-related deadlines were or
were not jurisdictional, and the idea of reinstating the “unique circumstances” doctrine
(which had provided an avenue for excusing noncompliance with a deadline). After
discussing questions of the scope of rulemaking authority, the Committee turned to the
possibility of developing proposed legislation that would set a method for determining
whether statutory deadlines were jurisdictional. However, after considering the potential
scope of that project, the Committee decided to reassess how big a problem Bowles-
related issues really were in practice. This question proved difficult to assess; the
caselaw showed that some litigants were losing the opportunity for appellate review
because an appeal deadline was deemed jurisdictional under Bowles, but it was hard to
tell how frequently this was happening. In addition, some doctrines were available to



mitigate the effect of Bowles — for example, the possibility of treating, as the notice of
appeal, another document that was the substantial equivalent of such a notice.

After years of comprehensive consideration, it seemed that this item might be ripe
for removal from the Committee’s agenda. However, there were a couple of loose ends
that merited the Committee’s attention. Since Bowles, the lower courts are treating
statutory deadlines for taking an appeal from the district court to the court of appeals as
jurisdictional, but they are treating non-statutory appeal deadlines as non-jurisdictional
claim-processing rules. This dichotomy gives rise to a difficulty in instances where a
basic appeal deadline is set by statute but the Rules fill in statutory gaps; should such a
gap-filling rule be viewed as jurisdictional?

In particular, two questions have arisen concerning the treatment under Rule
4(a)(4) of motions that toll the time to take a civil appeal. 28 U.S.C. § 2107 does not
mention such motions, but the tolling effect of certain postjudgment motions was
recognized even prior to that statute’s enactment. Rule 4(a)(4) refers to the tolling effect
of specified “timely” motions. A number of circuits have concluded that the Civil Rules’
non-extendable deadlines for post-judgment motions are claim-processing rather than
jurisdictional rules. In this view, if the district court purports to extend such a deadline,
and no party objects, the district court has authority to decide the late-filed motion on its
merits. But is such a motion “timely” under Rule 4(a)(4), such that it tolls the time to
take an appeal? The majority view in the circuits is that such a motion does not qualify
for tolling effect — but the Sixth Circuit has taken the opposite view.

Another question concerns the nature of Rule 4(a)(4)’s requirements themselves:
is Rule 4(a)(4)’s requirement of a “timely” motion itself a jurisdictional requirement, or
merely a claim-processing rule? Drafting a rule change to address this second question,
the Reporter suggested, could be more challenging. An appellate judge member
suggested looking at other Rules, if any, that refer to the waivability of a requirement set
by Rule. This member wondered whether addressing the waivability of one requirement
would give rise to any negative implications for the treatment of other such requirements.
The Reporter made a note to look at other rules that refer to timeliness, and also to
consider the possible implications (of any proposed change concerning Rule 4(a)(4)) for
Rule 4(b)(3)’s tolling provision. The appellate judge member also noted the possible
relevance of Rule 4(a)(7)(B) (which states that failure to comply with Civil Rule 58(a)’s
separate document requirement “does not affect the validity of an appeal”).

Judge Colloton asked Committee members for their views on whether the
Committee should propose an amendment to clarify the meaning of “timely” in Rule
4(a)(4). An appellate judge member said that it would be worthwhile to clarify the Rule.
Another appellate judge member agreed.

A district judge member noted that it might be useful to gather data on how
frequently district courts mistakenly grant a litigant’s request to extend one of the non-
extendable deadlines for post-judgment motions. He observed that, in criminal cases, the



deadlines for some postjudgment motions are extendable and requests for extensions are
routinely granted.

By consensus, the Committee decided to keep this item on its agenda. The
Reporter undertook to work with Judge Dow, Mr. Letter, and Mr. Byron to draft
illustrative alternatives for an amendment to Rule 4(a)(4) — one draft that would
implement the majority view concerning the meaning of “timely,” and another that would
implement the Sixth Circuit’s view.

3. Item No. 07-AP-1 (FRAP 4(c) / inmate filing)

Judge Colloton invited the Reporter to introduce this item, which concerns the
operation of Rule 4(c)(1)’s inmate-filing provision. The first sentence of Rule 4(c)(1)
applies the prison-mailbox rule to notices of appeal. The second sentence states that the
inmate, to receive the benefit of this rule, must use the “system designed for legal mail” if
the institution has one. The third sentence states that timeliness “may be shown” by a
declaration or notarized statement setting out the date of deposit and attesting that first-
class postage was prepaid. Judge Diane Wood asked the Committee to consider
clarifying whether this Rule requires prepayment of postage as a condition of timeliness.
Research revealed that there also may be confusion in the law about whether the
declaration discussed in the third sentence is required in all instances and, if so, when it
must be furnished.

The doctrinal backdrop for this inquiry includes prisoners’ constitutional right of
access to court under Bounds v. Smith, 430 U.S. 817 (1977). The Court has ruled that
Bounds requires that inmates be provided with the “tools ... to attack their sentences,
directly or collaterally, and ... to challenge the conditions of their confinement.” Lewis v.
Casey, 518 U.S. 343, 355 (1996). Although courts have recognized (or assumed) that
there is a federal constitutional right to some amount of free postage for an indigent
inmate’s legal mail, the constitutionally required amount may be relatively small. The
Reporter noted that the Sixth Circuit, in a 2010 decision, found a Bounds violation where
a defendant’s attempt to file a direct appeal of his state-court judgment of conviction was
thwarted by prison officials’ delay in mailing his appeal papers and by the absence of a
prison-mailbox rule under state law.

The Committee’s agenda materials set forth some possible drafting alternatives
for amendments to Rule 4(c)(1). The Rule could be amended to extend clearly the
postage-prepayment requirement to all prison-mailbox filings. An argument in favor of
such a change is that it could speed the processing of appeals by preventing delays in the
transit of the notice of appeal; counter-arguments would stem from the facts that inmates
have fewer opportunities to earn money than non-inmates and that inmates lack the
alternative of delivering the notice of appeal to the court by hand. The latter concerns
would suggest that if the Committee were to propose an amendment cementing a
postage-prepayment requirement, it should also consider including a provision for
excusing compliance in appropriate circumstances. The materials also sketched a
possible amendment that would restrict the postage-prepayment requirement to instances
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when the inmate does not use a legal mail system, but it is unclear why such a choice
would be desirable. Another possible type of amendment would make clear whether the
declaration or notarized statement is always required, and, if so, whether it must be
included with the notice of appeal or whether it can be provided later. Another question
is whether it would be possible to clarify what is meant by a “system designed for legal
mail”; but a clearer alternative seems difficult to formulate. Finally, another possible
type of amendment would clarify whether Rule 4(c)(1) applies to filings by an inmate
who has a lawyer.

Judge Colloton observed that the 1993 Committee Note to Rule 4(c) stated that
this inmate-filing provision was “similar to that in Supreme Court Rule 29.2.” There may
have been some ambiguity in the original Rule, he suggested, with respect to the
requirement of a declaration. In 1998 the second sentence of Rule 4(c)(1) — referring a
“system designed for legal mail” — was added. The 1998 Committee Note to Rule 4(c)
explained: “Some institutions have special internal mail systems for handling legal mail;
such systems often record the date of deposit of mail by an inmate, the date of delivery of
mail to an inmate, etc.” Judge Colloton pointed out that “often” is different from
“always.” He asked whether it is always the case that a piece of mail processed through
an institution’s legal mail system will have a date stamp, such that it would be
unnecessary to have a declaration by the inmate concerning the date of deposit.

Mr. Gans stated that simplicity is key for rules concerning inmate filings. He
reported that inmates tend to assume that all of their filings are governed by Houston v.
Lack, 487 U.S. 266 (1988). Judge Colloton asked whether the Clerk’s Office checks
inmate mailings for a date stamp. Mr. Gans responded that his office does typically look
at the envelope, which is usually scanned in as a PDF file by the District Clerk’s Office.
The Federal Bureau of Prisons, he noted, does mark the envelopes containing inmate
mailings. He reported that his office typically does not see a declaration by the inmate
concerning the date of deposit of the mailing; usually the issue does not arise unless the
appellee moves to dismiss the appeal. Sometimes the court of appeals remands the case
to the district court for the district court to make a finding concerning when the notice of
appeal was filed.

An appellate judge member suggested that the provision concerning legal mail
systems adds complexity. Another member questioned why the Rule should require
payment of postage, and why the institution should not be required to cover the cost of
postage for a notice of appeal. Covering the cost of postage, this member suggested,
would be cheaper than litigating the question of whether there was good cause to excuse
the inmate from paying the postage. Mr. Letter summarized the Federal Bureau of
Prisons policy. Under this policy, inmates are generally responsible for paying their own
postage costs, but the institution will provide stamps for legal mail (subject to possible
limitation by the warden). Mr. Gans noted that, before inmates arrive in a Federal Bureau
of Prisons facility, they may be held temporarily in a facility (such as a county jail) where
different mail practices apply. An appellate judge agreed that it would be very rare for an
inmate to arrive in an institution run by the Federal Bureau of Prisons within the 14-day
period for filing a notice of appeal. Mr. Letter observed that federal public defenders file
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notices of appeal on behalf of their clients as a matter of course. Mr. Gans responded,
though, that retained or appointed counsel might not follow this practice.

An appellate judge member observed that the Committee is not in a position to
require an institution to pay the cost of postage for inmates filing a notice of appeal.
Another member responded that the Rule could be amended to address the question that
does fall within the Committee’s purview — namely, whether a notice of appeal that was
timely deposited in the institution’s mail system is considered timely filed despite
subsequent delays caused by nonpayment of postage. If the Rule were amended to
provide that such a notice is timely, this member conceded, the effect would likely be that
the institution would decide to pay the postage costs itself. This member expressed
concern at the possibility that a defendant’s appeal might fall through the cracks, and he
questioned why the system requires criminal defendants to file a notice of appeal rather
than assuming that they will wish to take an appeal. Another participant noted that Rule
4(c)(2) applies to both civil and criminal cases.

An attorney participant stated that he favored making the rules clearer and easier
to apply. However, he asked whether the Supreme Court has encountered difficulties in
applying its Rule 29.2. A member responded that the filing of certiorari petitions
presents different issues because a certiorari petition (unlike a notice of appeal) is not a
one-page document.

Mr. Letter questioned whether a Rule could require the government to pay
inmates’ postage costs; such a requirement, he suggested, could raise questions of
sovereign immunity. An appellate judge member responded that a Rule could address the
issue by stating that a notice of appeal could be timely even if the lack of postage delayed
its arrival at the courthouse. Another appellate judge asked why such a filing should be
timely if the inmate had the money to pay for postage and failed to do so. The other
appellate judge responded that a bright-line rule providing for timeliness would allow
courts to avoid expending judicial efforts on the question of whether the inmate had the
resources to pay for postage. Another member added that, under such an approach, the
inmate would still need to deposit the notice of appeal in the institution’s mail system
within the filing deadline.

A district judge member observed that, in civil cases, inmates who lose in the
district court are typically litigating pro se. Another member suggested holding this item
on the Committee’s agenda and conducting research on the origins of the postage-
prepayment requirement. An appellate judge suggested that it would also be useful to
research whether any similar issues have arisen under the Supreme Court’s Rule 29.2.
Another appellate judge noted that while the second sentence in Supreme Court Rule 29.2
refers to the statement or declaration noting the date the document was deposited in the
mail system and stating that postage has been prepaid, the third sentence provides further
steps for the Clerk to take if “[i]f the postmark is missing or not legible.” An attorney
participant stated that inmates do not have a constitutional right to require the
government to pay for postage; he suggested that it would be useful to see whether other
Rules discuss prepayment of postage. An appellate judge asked whether there is
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information on the frequency with which inmates lose their appeal rights because of the
wording of the current Rule 4(c)(1). The Reporter responded that the caselaw provides
some examples; for instance, in United States v. Ceballos-Martinez, 371 F.3d 713 (10th
Cir. 2004), the defendant’s notice of appeal was postmarked with a date prior to the
deadline for filing the notice of appeal, but the court held his appeal untimely because he
had failed to provide a declaration or notarized statement setting forth the notice's date of
deposit with prison officials and attesting that first-class postage was pre-paid.

An appellate judge member suggested that it would be useful to revise the Rule to
clarify the idea that the declaration suffices, but is not required, to show compliance with
the Rule. The Reporter suggested that Rule 32(a)(7)(C)(ii) might provide a useful model.

An appellate judge member asked whether amending the Rule to make clear that
there is no postage-prepayment requirement would touch off conflicts between inmates
and prison authorities. An attorney participant suggested that it would be odd to
eliminate the postage-prepayment requirement for notices of appeal but not for briefs.
The Reporter noted that the deadline for filing a notice of appeal is jurisdictional in civil
cases. Mr. Gans observed, however, that if a litigant fails to meet an appellate briefing
deadline, the litigant only receives one opportunity to show cause why the appeal should
not be dismissed.

With respect to the effects of amending the Rule to clarify that there is no
postage-prepayment requirement, the Reporter suggested that it might be useful to study
how practice has developed in the Seventh and Tenth Circuits, where the caselaw
provides that prepayment of postage is not required if the inmate uses the legal mail
system. An appellate judge member asked why the Rule should require an inmate to use
an institution’s legal mail system in order to get the benefit of the inmate-filing rule.
Another appellate judge agreed that this is a good question.

Judge Colloton observed that several possibilities may be on the table. First, the
discussion touched upon the possibility of amending Rule 4(c)(1) to eliminate any
requirement that postage be prepaid. Second, the discussion raised the question whether
the second sentence of Rule 4(c)(1) (requiring use of an institution’s legal mail system)
makes sense. There was also the question of the declaration referred to in the third
sentence of Rule 4(c)(1); participants in the discussion did not seem to think that the
declaration should be required if there was another way to tell that the notice was timely
deposited in the mail system. Another approach might focus on bringing Rule 4(c)(1)
into closer parallel with Supreme Court Rule 29.2.

A district judge member suggested that one approach could be to provide that the
notice of appeal is timely whether or not postage is paid by the inmate, and that if
institution pays the postage on the inmate’s behalf, the institution can debit the postage
cost from the inmate’s institutional account. To get the benefit of such a provision, this
member suggested, the inmate could be required to certify that he or she is indigent.
Almost all such litigants, the member stated, are proceeding in forma pauperis.
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Judge Colloton asked whether any Committee members would be willing to work
with the Reporter to draft alternatives in advance of the next meeting. Justice Eid,
Professor Barrett, and Mr. Letter volunteered to assist with this task.

4, Item Nos. 08-AP-A, 08-AP-C, 11-AP-C, 11-AP-D (possible
amendments relating to electronic filing)

Judge Colloton reported that the Standing Committee was in the process of
convening a subcommittee to consider possible amendments to each set of national Rules
to take further account of electronic filing issues. Professor Coquillette stated that he
would be coordinating the subcommittee’s efforts, and that Professor Capra would serve
as the subcommittee’s reporter. Most of the other Advisory Committees, he noted, were
appointing a representative to serve on the subcommittee.

Judge Colloton invited the Reporter to introduce the collection of existing agenda
items that relate to electronic filing. The Reporter reminded the Committee that all of the
circuits had completed their transition to the CM/ECF system. She observed that the
project to revise Part VIII of the Bankruptcy Rules (which the Committee had discussed
earlier in the day) provided a model for ways in which the Rules could be amended to
take account of electronic filing. With input from the other Circuit Clerks, Mr. Green
(who was Mr. Gans’s predecessor as the Circuit Clerks’ representative on the Committee)
had prepared a list of Appellate Rules that could be considered in this connection.
Relevant topics included requirements for service by the clerk; filing or service by
parties; the treatment of the record; the treatment of the appendix; the format of briefs
and other papers; and the number of required copies. One issue that had been raised by a
number of commentators concerned the “three-day rule” in Appellate Rule 26(c), which
adds three days to a given period if that period is measured after service and service is
accomplished electronically or by a non-electronic means that does not result in delivery
on the date of service.

Judge Colloton invited the Committee members to suggest topics that might be
ripe for study. The three-day rule might be one such topic. With respect to the appendix,
there may be varying views; some judges may prefer an electronic appendix while others
will continue to prefer paper.

As to the three-day rule, Mr. Letter pointed out that eliminating this provision in
instances where the paper is served electronically could cause problems for lawyers
whose opponents electronically serve them at 11:59 p.m. Perhaps, he suggested, the rule
could be amended to eliminate the three-day rule for electronically served papers but to
provide one extra day for responding to a paper that is electronically served after noon.
Mr. Gans responded that such a rule would be difficult for clerks to enforce; moreover, if
late-night electronic service causes a problem in a given case the court could grant a one-
day extension. In the Eighth Circuit, he noted, the Clerk’s Office serves some documents
electronically on behalf of inmate litigants; but this practice is not universal among other
circuits. Pro se prisoner litigation, Mr. Gans reported, constitutes roughly a third of the
Eighth Circuit’s docket. Mr. Gans suggested that the three-day rule is no longer
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necessary but that if the Rule were amended the change would result in some transition
costs.

A member stated that, although lawyers have an ingrained habit of relying on the
three-day rule, it does not make sense in the case of electronically served papers. An
appellate judge asked how often service is accomplished by U.S. Mail. Mr. Gans
reported that, in the Eighth Circuit, over a period of years, only a handful of lawyers had
been exempted from using the CM/ECF system. Mr. Letter pointed out that in a number
of circuits there will continue to be papers served in paper form by pro se litigants. Those
papers are typically delayed in reaching federal-government lawyers because all mail that
comes to the DOJ is screened on its way in for security reasons.

An appellate judge member noted two possible ways of amending Rule 26(c) to
address the question of electronic service. One option would be to delete the last
sentence of the Rule, which currently states that “[flor purposes of this Rule 26(c), a
paper that is served electronically is not treated as delivered on the date of service stated
in the proof of service.” An alternative would be to revise that sentence by deleting the
“not.” Mr. Gans stated that he preferred the latter approach.

The Reporter observed that, although the application of the three-day rule to
electronically-served papers has garnered the most criticism, Chief Judge Easterbrook
also has voiced a more general objection to the three-day rule — namely, that it interferes
with the Rules’ general preference for setting time periods in multiples of seven days.
Mr. Gans stated that the continuing prevalence of paper filings by pro se litigants
provides a valid argument in favor of maintaining the three-day rule for documents
served by mail. An appellate judge asked whether such pro se papers typically require an
extensive response by opposing counsel. Mr. Letter predicted that if the three-day rule is
eliminated altogether, the change will require the government to file more motions for
extension of time.

Mr. Byron pointed out that the Standing Committee’s electronic-filing
subcommittee would no doubt consider the question of what to do about the three-day
rules in the Appellate, Bankruptcy, Civil, and Criminal Rules. Mr. Gans noted that it is
important for the three-day rule to function the same way in all of these sets of Rules.

Judge Colloton asked Committee members for their views concerning the
treatment of the appendix. The Reporter observed that circuits vary widely in their
practices, with some requiring appendices and some requiring “record excerpts” instead.
There is a question whether it is possible for the Rules to nudge circuits toward the use of
electronic appendices. Mr. Gans observed that court employees do not want to be the
ones to print the appendix.

Judge Colloton encouraged Committee members to share any additional thoughts

on this topic, and to let him know if they were interested in serving on the newly-formed
subcommittee.
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5. Item No. 08-AP-H (manufactured finality)

Judge Colloton introduced this topic, which concerns the efforts of a would-be
appellant to “manufacture” appellate jurisdiction over an appeal from the disposition of
fewer than all the claims in an action by dismissing the remaining claims. Judge Colloton
reminded the Committee that, as of fall 2012, it had appeared possible that the Court
would shed light on this topic when deciding Gabelli v. SEC, 133 S. Ct. 1216 (2013). As
it turned out, however, the Court’s decision in Gabelli did not speak to the manufactured-
finality issue.

Judge Colloton had chaired the Civil / Appellate Subcommittee, which previously
considered this topic. He noted that a majority of the Subcommittee members had agreed
that it would be desirable to bring clarity to this question of appellate jurisdiction, and
had felt that this was an appropriate topic for rulemaking. However, the Subcommittee
had failed to reach consensus on how to clarify the law in this area. A majority of the
circuits have ruled that a dismissal of the remaining claims without prejudice does not
suffice to render the judgment final. And a majority of circuits to consider the question
have ruled that a dismissal of the remaining claims with conditional prejudice (i.e., a
dismissal that is final as to the remaining claims unless the appellant wins on appeal as to
the central claim) does not suffice to render the judgment final. Some circuits look at
whether the appellant dismissed the remaining claims with the intent to manipulate
appellate jurisdiction — a standard that presents problems of administrability.

Judge Colloton pointed out that the agenda materials included some sketches that
Professor Cooper had prepared for the Civil / Appellate Subcommittee’s consideration.
As a basis for discussion, Judge Colloton suggested considering the possibility of an
amendment that would adopt the strict view that a dismissal without prejudice does not
achieve finality. Such an approach would help to avoid piecemeal litigation; and avenues
for taking an immediate appeal are already provided by Civil Rule 54(b) and by 28
U.S.C. §1292(b). Judge Colloton drew the Committee’s attention to one of Professor
Cooper’s sketches: “A party asserting a claim for relief can establish a final judgment by
voluntary dismissal only by dismissing with prejudice all claims and parties remaining in
the action.” He asked the Committee members to comment on this possibility.

An appellate judge member stated that he liked the idea of having a clear rule. An
attorney member expressed agreement, and stated that some of the existing approaches to
manufactured finality felt like methods for gaming the system; an attorney participant
concurred in this view. Another member, however, questioned how big a problem the
current caselaw is posing in practice; are there many abuses, or are lawyers using existing
caselaw to serve the legitimate needs of their clients? Mr. Letter noted that the issue
comes up frequently and has generated plenty of caselaw. An appellate judge stated that
he did not know how often appellants use the vehicle of manufactured finality in order to
take an appeal; he observed that the Second Circuit first recognized conditional prejudice
as an avenue for creating finality a decade ago, in Purdy v. Zeldes, 337 F.3d 253 (2d Cir.
2003).
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Mr. Letter pointed out that some district judges may be unwilling to direct entry
of judgment as to fewer than all claims or parties under Civil Rule 54(b). An appellate
judge member suggested that it would be worthwhile to understand the reasons why
circuits that take a relatively permissive approach to manufactured finality have decided
to do so. In complex patent cases, this member noted, there may be an interest in clearing
the way for appellate review on the main issue in the case. A district judge member
noted that he has directed entry of judgment under Civil Rule 54(b) in cases where the
appeal would be taken to the Federal Circuit.

An appellate judge member stated that he favored the sketch pointed out by Judge
Colloton. The district judge member agreed.

It was determined that the Chair and the Reporter would contact Judge Campbell
and Professor Cooper and ask if the Civil Rules Committee would give consideration to
the possibility of adopting a rule amendment along the lines of the sketch.

Later in the meeting, the discussion returned to the topic of manufactured finality.
Mr. Letter pointed out that in False Claims Act cases, the government frequently files
both a False Claims Act claim (which carries treble damages) and a common-law claim
(which does not). If the False Claims Act claim is dismissed, the case may or may not be
worth trying on the common-law claim by itself. If an appeal is taken and the court of
appeals upholds the dismissal of the False Claims Act claim, sometimes the government
might wish to pursue the common-law claim (though in many cases it would instead
simply dismiss that claim). Mr. Letter reported that some district judges may be
unwilling to direct entry of final judgment as to the False Claims Act claim under Civil
Rule 54(b), because they do not wish to try the common-law claim. Mr. Letter stated that
he would need to verify the DOJ’s position concerning the manufactured-finality issue,
but that he suspected that the DOJ would not support a rule change modeled on the
sketch.

An appellate judge member expressed skepticism about the value of permitting
appeals in the type of scenario described by Mr. Letter. Another appellate judge member
asked whether any court has explored an approach that would permit a dismissal without
prejudice to result in finality so long as it is clear that the statute of limitations continues
to run while the appeal is litigated. The statute of limitations on the voluntarily-
dismissed claims, he suggested, could provide some discipline for parties who seek to use
manufactured finality to take an appeal.

6. Item No. 12-AP-E (length limits)

Judge Colloton turned the Committee’s attention to this item, which concerns the
question of how to formulate length limits in the Appellate Rules. Most of the Appellate
Rules that set length limits, Judge Colloton observed, set those limits in terms of pages
rather than type/volume limits. The Reporter pointed out that the Committee’s agenda
materials included a chart showing possible ways to reformulate the length limits that are
currently set in pages. One column showed a type/volume limit designed to roughly
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approximate the current page limit, coupled with the alternative of a shorter page limit.
The next column showed a type/volume limit that would provide greater length than the
current page limit, coupled with the alternative of the current page limit. And the final
column showed a type/volume limit — for papers produced using a computer — that was
designed to approximate the current page limit; for papers produced without the aid of a
computer, the final column showed the current page limit.

Judge Colloton expressed doubt about the viability of the approaches sketched in
the first two columns. Professor Katyal stated that the Supreme Court’s switch (in 2007)
to using word counts was a great move. Setting length limits in pages invites litigants to
game the system and also wastes lawyers’ time. Professor Katyal suggested that the
approach illustrated in the third column - setting length limits in pages only for
typewritten briefs — was an elegant solution. An attorney participant stated a preference
for page limits and expressed nostalgia for the prior version of the Supreme Court Rules.
Judge Colloton noted that Professor Katyal, in raising this issue, had focused on
rehearing petitions; he asked Professor Katyal whether he felt that other page limits, such
as those for motion papers, were also problematic. Professor Katyal responded that in his
experience it is the rehearing petition page limits that have posed problems, but that it
would be best to express all the Rules’ length limits in the same units.

Mr. Byron noted that although it is impracticable for a litigant to count the words
in a typewritten paper, it is possible to use the alternative type/volume method by
counting the number of lines of text in the paper. Mr. Byron queried whether courts
would want to treat motions the same way as rehearing petitions for purposes of the
length limits. The Supreme Court’s rules, he suggested, treat motions differently from
rehearing petitions. Professor Katyal responded that the Supreme Court’s Rules do not
set page limits for motions or applications. There are page limits, he reported, for
certiorari-stage pleadings that are prepared on letter-size paper pursuant to Supreme
Court Rule 33.2(b); that is because most of those documents are in in forma pauperis
cases and many are prepared by prisoners who may hand-write their petitions.

The discussion turned to the basis for developing the numbers shown in the
columns in the chart. The Reporter explained that, for illustrative purposes, she had
assumed the correctness of the statement in the 1998 Committee Note to Rule 32(a)(7)
that the type/volume limits in Rule 32(a)(7)(B) “approximate the current 50-page limit,”
and had divided those limits by 50 to obtain the word and line equivalents of a single
page. Mr. Letter stated, however, that the Committee Note was incorrect in suggesting
that a length of 14,000 words was equivalent to a length of 50 pages. As he recalled, 50
pages was the equivalent of some 12,500 words. An appellate judge member suggested
that perhaps the difference reflected the fact that additional lines might be included (when
length limits are set in pages) by placing material in a footnote instead of in the text.

Mr. Letter suggested that, while litigants are tempted to manipulate the length of
briefs, the temptation is less with respect to rehearing petitions and motions because those
documents are shorter. He also suggested that clerks may prefer page limits because they
are easier to administer. He reported that he had seen lawyers manipulate the length
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limits for rehearing petitions, but that this occurred less frequently with such petitions
than it had with briefs. Professor Katyal responded that, especially when a litigant is
seeking rehearing en banc, the brevity of the page limit generates an incentive to
manipulate the limit. Mr. Letter asked Professor Katyal whether he advocated a word
limit, for rehearing petitions, that would yield petitions longer than the current 15 pages.
Professor Katyal responded that the limit should be equivalent to 15 pages.

A member asked Mr. Gans whether the burden — for the Clerk’s Office — of
verifying compliance with type/volume limits would be less for papers filed
electronically. Mr. Gans responded that electronic word counts work differently for PDF
documents than for Word or WordPerfect documents. To count the words in a PDF, it
becomes necessary to convert the file to another format; rather than do so, the Clerk’s
Office asks the attorney to submit a version in either Word or WordPerfect. Participants
discussed the possibility that a filer could manipulate the performance of the word-
counting software. Mr. Letter suggested that word limits, too, could lead lawyers to
waste time cutting words in order to fit within a given limit. Professor Katyal responded,
however, that at least the activity of cutting words to comply with a word limit affects the
substance of the filing, whereas the activity of fitting more words on a page to comply
with a page limit bears no relation to the substance of the filing.

Mr. Garre noted a question that has arisen concerning the operation of the length
limit for petitions for rehearing en banc: Does the statement required by Rule 35(b)(1)
count for purposes of the 15-page limit set by Rule 35(b)(2)? He reported that the
circuits take varying approaches to this question; the Federal Circuit requires the
statement to count. Mr. Garre agreed to survey circuit practices on this issue in
preparation for the Committee’s next meeting. The Chair wondered what is the basis for
excluding the statement from the length limit, since the “petition” must not exceed fifteen
pages and the “petition must begin with” the statement.

Mr. Letter suggested that frequent Rule amendments are undesirable, and he
noted that Rule 32(a)(7)’s provisions are still relatively new. An appellate judge member
expressed agreement with this view. Justice Eid noted that the Colorado Supreme Court
uses word limits and periodically checks briefs for compliance with those limits. She
undertook to provide a comparison with the Colorado Supreme Court’s rules for the next
meeting.

An appellate judge asked whether setting length limits in words creates more
work for the Clerk’s Office. Mr. Gans predicted that attorneys would in some instances
fail to file the required certification. He asked whether the proposal on the table related
only to petitions for rehearing or to all of the documents for which length limits are
currently set in pages. Professor Katyal responded that it would make sense for all the
length limits to take a consistent approach. Although the rule change would give rise to
some transition problems, he suggested, the switch to type/volume limits is inevitable.
An attorney member agreed that consistency is desirable.

19



Judge Colloton noted that, if the frequency of rule changes is a concern, proposed
amendments can be held for bundling with other proposals. Turning to the option of
switching to a type/volume limit, he asked Committee members whether they favored the
model used in Rule 32(a)(7), where in effect the length limits for handwritten briefs were
shortened, or whether they instead favored the approach shown in the rightmost column
of the chart, that is, a model that seeks equivalence between documents prepared on
computers and documents prepared on typewriters or by hand. One participant expressed
support for the approach shown in the final column of the chart, which would set limits
using different methods for typewritten papers than for papers prepared on a computer.
An attorney participant asked how one would operationalize that approach; would the
litigant have to certify that a computer had not been used in preparing the paper? He
suggested that one could avoid making a distinction between papers that were or were not
prepared on a computer by instead requiring those submitting typewritten papers to
comply with the line-counting option in a type/volume limit. An appellate judge noted,
however, that the latter expedient would not address the issue of handwritten briefs; he
asked whether concerns over handwritten briefs had been discussed during the
development of the 1998 amendments. Mr. Byron stated that rules concerning CM/ECF
typically require litigants to obtain a waiver in order to avoid using the CM/ECF system,
and he asked whether the Rules concerning length limits could distinguish among filers
based on whether they were CM/ECF users or not.

Judge Colloton suggested that it would be useful to prepare alternative drafts of
amendments — one set that would impose length limits modeled on Rule 32(a)(7)’s
approach (as shown in the leftmost of the three columns) and another set that would track
the approach illustrated in the rightmost column. He also asked whether, if the approach
in the rightmost column were adopted for the provisions that currently employ page
limits, that approach should be considered for Rule 32(a)(7) as well. An appellate judge
member responded that it is important to avoid undue length in briefs, and that it would
not bother him if the length limits for briefs were set using a different method than the
length limits for other papers.

A district judge member observed that the approach shown in the rightmost
column would treat pro se filings more similarly to filings by counsel in terms of length;
under Rule 32(a)(7)’s approach, by contrast, a pro se filer who uses the page limits option
gets less space. On the other hand, this member said, many pro se filers may not need the
extra length.  An appellate judge member noted that attorneys tend to use the entire
permitted length even when a shorter paper would suffice. An attorney participant
questioned why short length limits would unduly burden pro se litigants. Mr. Letter
observed that pro se briefs tend to be less complicated than briefs prepared by counsel,
and suggested that this might render Rule 32(a)(7)’s 30-page limit less of a hardship than
it might otherwise appear.

The attorney participant suggested that it might be useful to research whether
briefs filed under Rule 32(a)(7)’s 14,000-word length limit are longer than than they were
before. An appellate judge member recalled that the way that lawyers fit additional
words into the old page limits was by moving portions of the brief from the text into the
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footnotes. Mr. Gans stated that the CM/ECF system includes a field for word counts,
which he could search in order to produce figures from which to derive an average
length. An appellate judge member suggested that the attorney members might be able to
survey documents in their firms’ archives. Another appellate judge member suggested
looking on Westlaw at petitions for rehearing. Judge Colloton asked Mr. Letter whether
he recalled this question being studied during the late 1990s by any local rules
committees. Mr. Letter responded that word-counting software was at a relatively early
stage then.

The Reporter raised one additional issue concerning length limits. Unlike Rule
32(a)(7)(B), Rule 28.1(e) — which sets length limits for briefs in connection with cross-
appeals — does not include a list of items that can be excluded for purposes of calculating
length. Rule 28.1(a) excludes Rule 32(a)(7)(B) from applying to cross-appeals. Judge
Colloton asked the Committee members whether it would be useful to clarify the Rule.
Two attorney members stated that they have assumed the same exclusions apply to briefs
on cross-appeals. Judge Colloton suggested that the question concerning Rule 28.1(e) be
kept on the Committee’s docket for future consideration as a housekeeping amendment.

7. Item No. 12-AP-F (class action objector appeals)

Judge Colloton reminded the Committee that he had invited Professor John E.
Lopatka, who is the A. Robert Noll Distinguished Professor of Law at Pennsylvania State
University Law School, and Professor Brian T. Fitzpatrick, who is a Professor of Law at
Vanderbilt Law School, to speak with the Committee about the topic of appeals by class
action objectors. Judge Colloton invited the Reporter to briefly introduce this topic.

The Reporter observed that the basics of the problem are well known. In
reviewing class action settlements, judges need good information concerning the quality
of the settlement. Discussions over the last decade or so have focused on various ways of
producing that information, whether through the opt-out mechanism or through
encouraging objectors. During the discussions that led to the 2003 amendments to Civil
Rule 23, participants noted the difficulty of crafting rules that distinguish between good
objectors — who improve the quality of the settlement — and undesirable objectors — who
seek merely to extract payments for themselves. There are reports that objectors
routinely take appeals from orders approving class settlements. The Court’s decision in
Devlin v. Scardelletti, 536 U.S. 1 (2002) — which allowed a class member to take an
appeal even if the member had not intervened below — has facilitated the practice of
objector appeals. As a practical matter, such an appeal has the effect of staying the
implementation of the settlement. Class counsel may end up offering the objector a
payment in order to drop the appeal — a practice that some class action lawyers
characterize as a tax on their activities.

The 2003 amendments to Civil Rule 23 included some measures designed to
address the behavior of objectors in the district court. Civil Rule 23(e)(5) permits a class
member to object to a proposed settlement, and provides that the objection may be
withdrawn only with the court’s approval. (Interestingly, Civil Rule 23(h)(2), which
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permits a class member to object to a request for attorney fees, does not include a
requirement of court approval for the withdrawal of such an objection.) The 2003
Committee Note to Civil Rule 23(e) included a passage that seemed apposite to the
Committee’s current inquiry:

Subdivision (e)(4)(B) requires court approval for withdrawal of
objections made under subdivision (e)(4)(A). Review follows
automatically if the objections are withdrawn on terms that lead to
modification of the settlement with the class. Review also is required if the
objector formally withdraws the objections. If the objector simply
abandons pursuit of the objection, the court may inquire into the
circumstances.

Approval ... may be given or denied with little need for further
inquiry if the objection and the disposition go only to a protest that the
individual treatment afforded the objector under the proposed settlement is
unfair because of factors that distinguish the objector from other class
members. Different considerations may apply if the objector has protested
that the proposed settlement is not fair, reasonable, or adequate on grounds
that apply generally to a class or subclass. Such objections, which purport
to represent class-wide interests, may augment the opportunity for
obstruction or delay. If such objections are surrendered on terms that do
not affect the class settlement or the objector's participation in the class
settlement, the court often can approve withdrawal of the objections
without elaborate inquiry.

Once an objector appeals, control of the proceeding lies in the
court of appeals. The court of appeals may undertake review and approval
of a settlement with the objector, perhaps as part of appeal settlement
procedures, or may remand to the district court to take advantage of the
district court's familiarity with the action and settlement.

This Committee Note, thus, discussed in general terms the topic of objector appeals. The
Reporter noted that the Civil Rules Committee — during the discussions that led up to the
2003 amendments — had considered the possibility of addressing the question of objector
appeals in the rule text, but had decided not to do so. The Reporter suggested that the
dynamics that had been present at the district court level, and which may now be held in
check by Rule 23(e)(5)’s requirement of court review for the withdrawal of objections,
may be replicating themselves during the appeal.

Judge Colloton noted that he had asked Ms. Leary to conduct some research on
the frequency of objector appeals and their disposition, and he invited Ms. Leary to
summarize her preliminary findings. Ms. Leary explained that she had decided to focus
on appeals from class settlements in districts within the Seventh Circuit because the
district courts in that circuit have an average representative level of class action filings.
Ms. Leary used an electronic search of the CM/ECF system in the relevant districts in
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order to identify all class action cases in which final approval of a Rule 23-certified class
action settlement was granted between January 1, 2008, and March 19, 2013, and after
which one or more appeals were taken. Through further analysis, Ms. Leary identified
those settled class actions from which an appeal was taken by one or more class members
who had objected to the settlement in the district court prior to final approval. Ms. Leary
identified 27 appeals by objectors in eight class actions. The appeals were concentrated
in a few districts. All 27 of the appeals were voluntarily dismissed on motion under Rule
42(b). Among 21 of those appeals, the average time from inception to dismissal was less
than three months. In many of those appeals, the appeals were dismissed before the
appellant filed a brief. In many of the appeals, the class representatives asked the district
court to require the objector to post a cost bond. In one case, the court ordered the
objectors to post cost bonds of $4,500 each; in another case, the court refused to require a
bond; and in other cases, the objectors dismissed their appeals before a ruling was made
on the bond request.

Judge Colloton expressed the Committee’s appreciation for Ms. Leary’s research.
An appellate judge asked if the data reflected the number of class settlements that were
approved in the district court and from which no appeal was taken. Ms. Leary stated that
she had not gathered those data, but stated her impression that objections to settlements
are relatively rare, and appeals from settlements are likewise relatively rare.

Judge Colloton reminded the Committee that Professor Fitzpatrick, along with
Professor Brian Wolfman and Dean Alan Morrison, had submitted a proposal concerning
Rule 42 to the Committee in 2012. Professor Lopatka and Judge Brooks Smith, he noted,
had coauthored an article in the Florida State University Law Review that proposed
amendments to the Rules concerning costs and cost bonds. Judge Colloton had invited
Professor Fitzpatrick and Professor Lopatka to present their ideas to the Committee. He
turned first to Professor Fitzpatrick, as the proponent of the proposal that was formally
pending before the Committee.

Professor Fitzpatrick began by commenting on the empirical data concerning
class action objector appeals. Professor Fitzpatrick, in researching his article, The End of
Objector Blackmail?, 62 Vanderbilt Law Review 1623 (2009), reviewed every class
settlement that was approved by a federal district court in 2006. Roughly 10 percent of
those settlements were appealed. He suggested that the reason why the other settlements
are not appealed is that it is not worthwhile for an objector to seek to hold up a settlement
unless the settlement carries the prospect of substantial attorney fees. It is the class
counsel, he noted, who would pay the objector to abandon the objection. Accordingly,
objections are typically made to the big settlements, where the attorney fees will be large.

Professor Fitzpatrick advocated the adoption of a rule that would entirely bar an
objector from dropping an appeal in exchange for anything of value. He argued that Rule
23(e)(5) — which does not bar the dropping of objections but does require court approval
for their withdrawal — does not go far enough. Responding to the argument that
sometimes objectors might raise an objection that is specific to them rather than generally
applicable to the members of the class, Professor Fitzpatrick stated that he has never seen
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such an objection. If an objector has an objection that is unique to him, then why is he
legitimately a member of the class? Dropping an objector appeal, he asserted, affects all
of the class members, by depriving them of positive changes that might have been made
to the settlement in response to the objection. In addition, he noted, requiring court
approval for dropping an appeal would create a lot of work for the court. Professor
Fitzpatrick noted that when class counsel pay objectors to drop their appeals, the effect is
equivalent to a tax on class action plaintiffs’ lawyers. There are no good data on how big
that tax is. But he has heard informal reports from class action lawyers of numbers that
range from $ 50,000 to $ 1 million per objector. Addressing possible concerns about his
proposal, Professor Fitzpatrick stated that the biggest concern is what would happen if an
objector filed an appeal but then reached an agreement with class counsel and simply
failed to prosecute the appeal.

Professor Fitzpatrick observed that Professor Lopatka and Judge Smith criticize
the idea of banning the dismissal of objectors’ appeals on the ground that such a ban
would merely alter the timing of objectors’ demands, by leading them to bargain with
class counsel during the 30-day window between the entry of judgment and the deadline
for the notice of appeal. But, Professor Fitzpatrick argued, a ban on the withdrawal of
appeals would remove the objector’s leverage because the threat to file the appeal would
no longer be credible.

Responding to the appeal-bond proposal by Professor Lopatka and Judge Smith,
Professor Fitzpatrick asserted that requiring an appeal bond would not prevent
meritorious objector appeals from being settled in exchange for a payoff to the objector.
He stated that appeal bonds are currently an available tool under Rule 7 and yet they have
not curtailed objector blackmail. Moreover, he said, even if the district court imposes an
appeal bond, it is possible to appeal the imposition of the bond. An approach that would
bar the objector from appealing the bond without first posting the bond would, Professor
Fitzpatrick argued, likely violate Due Process. In addition, if would-be appellants lack an
effective avenue for securing review of the imposition of a bond requirement, then
district judges may become too ready to require such bonds. A bond requirement could
prevent a good objector, such as Public Citizen Litigation Group, from taking a
meritorious appeal.

Judge Colloton thanked Professor Fitzpatrick, and turned next to Professor
Lopatka. Professor Lopatka observed that everyone is in agreement about the nature of
the problem concerning objector appeals. As to the scope of the problem, he agreed with
Professor Fitzpatrick that data are hard to obtain. Looking only at the number of appeals
taken may undercount the problem, because such a count would omit appeals that are
threatened but then foregone. In addition, while it would be helpful to know more about
the scope of the problem, the fact that such extortionate behavior occurs at all offends the
purposes of the justice system.

The interaction between objector and class counsel, he stated, is a bargaining
game. Taking an appeal is not costly because the appellate briefs typically do not require

24



much work. There is a need to change the framework so that objectors’ threats to take an
appeal become less credible.

Professor Lopatka stated that the cost and appeal bond measures that he and Judge
Smith advocated would not eliminate the possibility of extortionate behavior by
objectors, but that those measures would change the terms of the bargaining. Responding
to Professor Fitzpatrick’s point that the current appeal bond requirement has not stemmed
objector appeals, Professor Lopatka observed that the circuits currently disagree about the
items that can be taken into account when a court sets the amount of a Rule 7 bond.
Professor Lopatka and Judge Smith propose amending the Rules to make clear the district
court’s authority to require a bond in the full amount of all projected costs of delay
attributable to the appeal, and to bar the objector from appealing the bond order without
first posting the bond. Otherwise, Professor Lopatka argued, an appeal from the bond
order would give the objector the same bargaining advantage as an appeal from the
underlying settlement approval. But the district court would have discretion, under the
proposal, to reduce the amount of the bond if the grounds for appeal seemed legitimate
and if a bond in the full amount would effectively bar the appeal.

Professor Lopatka argued that Professor Fitzpatrick’s proposal, though ingenious,
would likely fail to deprive objectors of their leverage. Professor Lopatka offered a
hypothetical: Suppose that an objector files an objection in the district court. The district
court rejects the objection. The objector uses the thirty days after entry of judgment to
put class counsel to a choice: Either the class counsel can pay the objector, in which
event the objector will forgo filing a notice of appeal, or class counsel can refuse, in
which event the objector will file the notice of appeal. True, once the objector files the
notice of appeal, Professor Fitzpatrick’s proposal would prevent the objector from
dismissing it in exchange for money. But the appeal would not be very costly for the
objector to litigate, and it would impose substantial delay costs on class counsel.

Judge Colloton thanked Professor Lopatka for his comments, and invited the
Reporter to summarize some feedback that she had informally obtained from members of
the Civil Rules Committee’s Rule 23 Subcommittee. The Reporter stated that the
Subcommittee took the view that this is a serious issue that is worth attention, and one on
which it is important for the two Committees to coordinate their efforts. Subcommittee
members believed that the bond mechanism proposed by Professor Lopatka and Judge
Smith was too blunt a tool. The Subcommittee also expressed a preference for court
review of the withdrawal of an objector appeal, rather than an outright ban on dismissals;
but the Subcommittee noted that court review carried the possibility of delay. Individual
subcommittee members had provided further feedback, some of which the Reporter
highlighted without attempting to provide attribution. One question, she noted,
concerned instances in which an objector’s appeal is dismissed in return for both a
payment to the individual objector and modification of the settlement that results in better
terms for the class. Another question concerned the possibility that banning the
withdrawal of an appeal in exchange for payment might shift the time for such
withdrawals to the certiorari-petition stage. At least one participant did, though, suggest
that Professor Fitzpatrick’s proposal was appealing because it took a structural,
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incentives-based approach rather than relying on ad hoc decisionmaking by a district
judge.

Professor Fitzpatrick responded that, if class counsel and the defendant believe
that there are grounds for improving the settlement, they can ask the court of appeals to
remand the case so that the district court can review and approve the settlement
modification. In such an event, the district court could, if appropriate, award fees to the
objector for having produced the improvement in the settlement. Turning to the specter
of “zombie appeals” (i.e., appeals that the appellant refuses to pursue but that the court is
barred from dismissing), Professor Fitzpatrick stated that the problem would only arise if
someone actually accedes to an objector’s demands. So long as class counsel has refused
to pay anything to the objector, then if the objector fails to prosecute the appeal, the
appellees can move for dismissal of the appeal and can provide the required certification
that they have paid nothing of value to the objector. As for the possibility that a ban on
dismissal of appeals to the court of appeals would simply move the bargaining process to
the certiorari-petition stage, Professor Fitzpatrick stated that his impression was that the
Supreme Court acts fairly quickly on petitions for certiorari.

Professor Lopatka conceded that raising the cap on the permissible size of appeal
bonds might create an obstacle to some legitimate appeals. However, he expressed
optimism that district judges would not overuse a more robust appeal-bond tool. As
evidence that judges do not seek to insulate their rulings from review, Professor Lopatka
noted that district judges sometimes certify interlocutory rulings for immediate appellate
review under 28 U.S.C. § 1292(b).

An appellate judge asked Professor Lopatka how he would suggest handling
appeals from an order imposing a cost bond. Professor Lopatka suggested that allowing
the objector to appeal the cost bond order would be tantamount to allowing the objector
to appeal the settlement itself, in the sense that it would permit the objector to hold the
settlement hostage. On the other hand, he conceded, perhaps the appeal from the cost
bond order could be disposed of more quickly.

An appellate judge member asked whether there are other means to control the
conduct of objectors, such as suspending membership in the court’s bar for an objector’s
attorney who behaves unethically. Professor Lopatka responded that district judges have
sometimes employed such measures, but that they tend not to want to spend judicial time
on it. In addition, he stated, class counsel have sometimes sought sanctions against
objectors’ attorneys; but that, too, has failed to solve the problem. Professor Coquillette
observed that disciplinary proceedings are a blunt instrument for addressing a problem of
this nature. ABA Model Rules 3.4 and 8.4 provide a basis for discipline, but people are
reluctant to pursue it.

A member stated that he agreed that objector conduct can become salient by
affecting the big class action settlements, even if those settlements are a small percentage
of the total number of class settlements. But he suggested that, even though the amounts
mentioned by Professor Fitzpatrick were large numbers, they were very small in
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comparison to the typical amount of attorney fees received by class counsel in connection
with a large class action settlement. Professor Fitzpatrick noted that the figures he had
cited ($ 50,000 to $ 1 million) were settlements with single objectors; in connection with
any large class action settlement, there are typically multiple objectors.

A member asked whether an objector might find a way around the proposed ban
on appeal dismissals by arguing that, when and if class counsel pay the objector a
satisfactory settlement, the objector’s appeal becomes moot. Professor Fitzpatrick noted
Supreme Court precedents holding that when a district court certifies a class action (or
erroneously denies such certification), the class gains its own legal status such that
subsequent events mooting the individual plaintiff’s claim do not thereby moot the class
action. The member observed, however, that the Court had recently refused to apply
those precedents in the context of a collective action brought by an employee under the
Fair Labor Standards Act on behalf of similarly situated employees.

A district judge member observed that by the time a class settlement is on appeal,
the district judge has reviewed and addressed the objections in detail. In the habeas
context, this member pointed out, the district judge must grant or deny a certificate of
appealability (“COA”) at the time that he or she enters a final judgment denying the
habeas petition. The member stated that he is forthright in giving an accurate view of the
merits of the petitioner’s claims when he drafts the ruling on the COA. Perhaps, he
suggested, it would be useful to require class action objectors to obtain a COA in order to
appeal a class settlement. Such a requirement would leverage the district judge’s
expertise. Professor Lopatka responded that, when he and Judge Smith first started work
on their proposal, they considered advocating a COA requirement. However, they turned
to a bond requirement instead because a COA is binary (it does or does not issue) while a
bond is more nuanced (because the amount can be adjusted). Also, he suggested, if the
district court’s denial of the COA is reviewable in the court of appeals, then that too
could provide an objector with an opportunity to hold up the settlement. An appellate
judge asked why appealing the denial of a COA would differ from appealing the
imposition of an appeal bond requirement. Professor Lopatka responded that, in either of
those instances, it would make a difference whether the appeal of the preliminary matter
could be quickly disposed of. Professor Fitzpatrick suggested that the rule could impose
a time limit for the disposition of such appeals; but participants noted the Judicial
Conference policy against imposing such time limits by rule.

Mr. Letter stated that the discussion thus far suggested to him that the reason
objector appeals can cause problems is that the appeal stays the implementation of the
settlement. He asked whether one could address this problem by providing that the
implementation will proceed, despite the pending appeal, unless the would-be appellant
posts a bond. Professor Fitzpatrick responded that if the order approving the settlement is
reversed on appeal, it will be hard to unwind an already-implemented settlement if the
payments have already gone to the class members. One measure that partly fills this

! See Sosna v. lowa, 419 U.S. 393 (1975), and United States Parole Comm'n v. Geraghty, 445 U.S. 388
(1980).
% See Genesis Healthcare Corp. v. Symczyk, 133 S. Ct. 1523 (2013).
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function, Professor Fitzpatrick noted, is the use of “quick-pay provisions” — i.e., a
provision in the settlement that entitles class counsel to receive their fees upon settlement
approval despite the pendency of an appeal (but subject to the return of the fees if the
order is reversed on appeal). Quick-pay provisions can provide a fairly good solution, he
reported, but defendants are reluctant to agree to such provisions unless they receive
security that assures the repayment of the fees if the judgment is reversed on appeal. Mr.
Letter observed that the difficulty of recouping amounts paid pursuant to a judgment that
is ultimately reversed on appeal is not unique to class suits. Professor Fitzpatrick
responded that in a large class suit, the costs of administering the settlement can
themselves run into the millions of dollars.

Mr. Letter also suggested that this topic seems to present questions of policy that
seem more suitable for treatment by Congress than by the rulemaking process. Congress,
he observed, would have the power to subpoena repeat objectors and to question them
about their practices. Mr. Letter also noted that one could view this topic as a subset of
the broader category of instances in which litigants settle nuisance suits because it makes
more sense to settle them than to litigate them. Professor Lopatka responded that, even if
addressing objector appeals would leave other nuisance litigation unaddressed, that
should not be a reason to reject measures that could address objector appeals. As to
quick pay provisions, Professor Lopatka stated that it is not yet clear whether they will
catch on; some defendants are unwilling to front money to the class counsel before it is
clear whether the settlement will be upheld in the event of an appeal. Mr. Letter asked
whether a “partial quick pay” mechanism would provide a useful compromise — i.e.,
whether objectors would lose their leverage if the defendant paid class counsel a portion
of their fee pending disposition of the appeal. Professor Lopatka responded that such a
measure would reduce the size of the “tax” objectors can impose on class counsel, but
would not eliminate it.

An attorney participant asked whether there exist any other rules that prohibit a
party from settling a claim in exchange for money. Professor Fitzpatrick stated that he
did not know of any. The attorney participant asked Professor Fitzpatrick to clarify
whether the court of appeals would have to approve the settlement as well as the
dismissal. If the parties can settle something without needing the court to review the
settlement, the settlement could then have possible mootness consequences that would
affect the question of dismissal.

Professor Fitzpatrick argued that the proposed Rule 42 amendment would yield a
framework that the Clerk’s Office could readily administer: If the movant filed the
required certification, the appeal would be dismissed, and if the certification were not
provided, the appeal would not be dismissed. An attorney participant suggested that an
alternative approach could require court approval for the dismissal of an appeal and could
direct the court, in reviewing a request for approval, to consider whether the appellant
received anything of value in exchange for seeking to dismiss the appeal. Professor
Fitzpatrick responded that the courts of appeals would likely be unwilling to scrutinize
the arrangements that lead an objector to seek dismissal of an appeal. An appellate judge
asked whether the task of reviewing the request to dismiss an appeal could be assigned to
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the district judge. An attorney participant asked whether it would be useful to require an
objector to certify that the appeal was taken in good faith. Professor Fitzpatrick
expressed doubt that such a requirement would be effective in addressing abuses.

The Reporter noted that while Rule 23(e)(5) requires court approval for the
withdrawal of an objection to a class action settlement, Rule 23(h)(2) does not include a
similar provision requiring court approval for the withdrawal of an objection to an award
of attorney fees. She asked whether any difference had arisen in practice between
objections focused on settlements and objections focused on attorney fees. Professor
Fitzpatrick responded that he had not perceived a difference. Ms. Leary pointed out that
objectors typically object to both the settlement and the fee award.

An appellate judge member stated that he was concerned by the potential sweep
of proposed solutions that had been discussed. He stated that it was important to avoid
chilling appeals by good objectors. Professor Lopatka agreed that this is a key concern.
The question, he suggested, is whether the district court can distinguish appeals that have
merit from those that do not. He reported that district judges tend to think that they can
spot professional objectors.

Judge Colloton thanked Professor Fitzpatrick and Professor Lopatka for their
contributions to a very helpful discussion. He invited them to share any suggestions for
the direction of future empirical research. Professor Fitzpatrick suggested that it could be
useful to perform a confidential survey of class action lawyers and ask them about the
size of any side payments they have made to objectors; one could perform a similar
survey of the objectors’ attorneys as well. The Reporter noted the Committee’s debt to
Ms. Leary for her research, which had been very labor-intensive due to the lack of ready
methods for locating the relevant appeals.

8. Item Nos. 09-AP-D & 11-AP-F (response to Mohawk
Industries)

Judge Colloton introduced these items, which arise from proposals concerning the
possibility of amending the Rules — in the wake of Mohawk Industries, Inc. v. Carpenter,
558 U.S. 100 (2009) - to provide for appellate review of attorney-client privilege rulings.

Judge Colloton observed that the Supreme Court had indicated, both in Mohawk
Industries and in Swint v. Chambers County Commission, 514 U.S. 35 (1995), that the
preferred method for determining whether interlocutory orders should be immediately
appealable is the Rules Committee process, not further caselaw expansion of the
collateral order doctrine. In 1990, Congress amended the Rules Enabling Act to add 28
U.S.C. § 2072(c), which authorizes the rulemakers to “define when a ruling of a district
court is final for the purposes of appeal under section 1291.” In 1992, Congress amended
28 U.S.C. §1292 by adding Section 1292(e), which authorizes the rulemakers “to
provide for an appeal of an interlocutory decision to the courts of appeals that is not
otherwise provided for under subsection (a), (b), (c), or (d).”
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Judge Colloton asked the Committee members for their views on whether it
would make sense to tackle this general area. Should a project focus on appeals from
attorney-client privilege rulings? On other areas where there are conflicts in the caselaw?
Judge Colloton suggested that it would be useful to perform research concerning the
status of the caselaw; a member agreed with this view. An appellate judge member asked
about the Committee’s prior discussions of this topic. The Reporter stated that the
Committee had considered whether there were areas in addition to attorney-client
privilege — for example, qualified immunity — where the law concerning interlocutory
review might warrant clarification. But the Committee had decided to start by focusing
on attorney-client privilege appeals and to consult the other Advisory Committees for
their views. The project had not developed momentum in the other Advisory
Committees, but the Evidence Rules Committee had stressed the need for consultation if
the Appellate Rules Committee were to proceed in this area.

Professor Coquillette expressed concern about the possible scope of a research
project on the law of interlocutory appeals, and suggested the importance of prioritizing
the Reporter’s tasks. An appellate judge member noted that changes in this area could
alter the landscape of appeals. Another appellate judge member suggested consulting
academics who have already been writing on this topic.

By consensus, the Committee retained this item on its agenda.
VII. New Business
A. Item No. 13-AP-A (FRAP 29(a) / government amici)

Judge Colloton invited the Reporter to introduce this item, which arises from a
suggestion by Dr. Roger I. Roots that Rule 29(a) be amended “to require that any party
seeking to file an amicus curiae brief must obtain leave of court or state that all parties
have consented to the filing.” Dr. Roots asserts that Rule 29(a)’s current exemptions for
certain government amici improperly favor those government entities.

The Reporter noted that governmental amici have always been treated specially
under Rule 29. The only change in Rule 29’s list of exempt governmental filers came in
1998, with the addition of the District of Columbia. The 1968 Committee Note to Rule
29 does not explain why the Rule exempted governmental filers from the requirement of
party consent or court leave. The Committee Note cited five local circuit rules and then
stated that Rule 29 “follows the practice of a majority of circuits in requiring leave of
court to file an amicus brief except under the circumstances stated therein. Compare
Supreme Court Rule 42.” Perhaps, the Reporter suggested, the exemption for
governmental amici can be explained by considerations of separation of powers and
federalism.

Mr. Letter observed that the federal Rules treat the government specially in a

number of ways. The federal government makes more filings in federal court than any
other litigant. It would be undesirable, he suggested, for the Rules to require the
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government to move for leave to file. Not only do comity considerations apply, but also
the quality of the government’s briefing is high. In fact, the courts of appeals often
request briefing from the United States. The DOJ, he noted, litigates on behalf of the
people of the United States, and its filings in the courts of appeals require authorization
from the Solicitor General.

A member moved to remove this item from the Committee’s agenda. The United
States, this member agreed, is different from non-governmental litigants both
substantively and procedurally. It represents the people, and comity considerations
support the exemption. An attorney participant agreed, stating that courts have good
reasons to wish to hear from sovereigns as amici and that those sovereigns are not
abusing the privilege afforded them by Rule 29(a). The motion was seconded and passed
by voice vote without dissent.

B. Item No. 13-AP-B (amicus briefs on rehearing)

Judge Colloton invited Judge Chagares to introduce this item, which arises from a
proposal by Roy T. Englert, Jr., that the Committee consider amending the Appellate
Rules to address amicus filings with respect to petitions for rehearing and/or rehearing en
banc. Judge Chagares stressed that the proposal would not require a court of appeals to
permit such amicus filings, but rather it would govern procedural questions (such as
length and deadlines) in a circuit chooses to permit them. The circuits, he noted, vary in
their treatment of such questions. Adopting a rule that addresses the timing and length of
amicus filings with respect to rehearing would foster predictability and uniformity. The
courts of appeals review rehearing petitions relatively quickly; thus, Judge Chagares
suggested, it is important that amicus filings not lengthen the schedule for filing papers.
The amicus should coordinate with the petitioner. If a rule concerning these amicus
filings were to follow the model set by Rule 29(d), then one would give the amicus half
as much length as the petitioner — which would yield a length of seven and a half pages
for the amicus filing.

An appellate judge member stated that it would be useful to provide clear rules on
length and timing. Another appellate judge noted that, during past discussions, some had
suggested that adopting rules on these topics (even rules that merely addressed timing
and length) would encourage amicus filings at the rehearing stage. Another appellate
judge member reported that, in the Federal Circuit, there is a slightly greater expectation
that a rehearing petition might be granted, given the Federal Circuit’s unique role in
shaping patent law. The judges are interested, he said, in knowing whether the questions
at issue in the appeal have broad importance. Amicus filings can be informative on this
point, both because the identity of the amicus can shed light on the perceived importance
of the issue and because amici can make points that the petitioner may be unable to
include in the petition (due to space constraints and the need to cover technical points).
A seven-and-a-half page limit for amicus filings, this member suggested, would often be
too short. But, he noted, that does not necessarily mean that the issue must be addressed
in the Appellate Rules.

31



Judge Chagares asked Mr. Gans what the Eighth Circuit’s practice is. Mr. Gans
responded that his office frequently receives questions on these issues and is unable to
provide clear guidance. He observed that if a rule allowed a time lag between the petition
and the amicus filing, this might be inefficient from the judges’ perspective because it
might require them to take two looks at the briefing. An appellate judge noted that such a
time lag could also interfere with the timing of a response to the petition (if the court
orders a response). An attorney member reported that the Fifth Circuit lacks a local rule
on point; this produces uncertainty on the lawyers’ part and leads them to take the most
conservative approach with respect to length and timing. An appellate judge asked
whether members would favor requiring the amicus to file at the same time as the party
whose position the amicus supports. The attorney member responded that such an
approach would not be ideal from the amicus’s perspective but that he would not oppose
it. Mr. Gans observed that the court can extend the time to file a petition for rehearing or
rehearing en banc. Another member stated that amicus filings with respect to rehearing
can add value; thus, he suggested, it would be beneficial to adopt rules on this topic, and
such rules would be unlikely to cause a flood of amicus filings. This member agreed that
seven and a half pages would be too short a limit; 15 pages would be preferable.

Mr. Letter agreed that certainty on these questions would be valuable. But, he
suggested, circuit practices may vary widely, such that local rules would make more
sense than a national rule. Some circuits, he noted, grant rehearing en banc much more
frequently than others. The United States sometimes files amicus briefs with respect to
rehearing. To avoid redundancy between the party’s filing and the amicus filing, he
suggested, it would be better to have a time lag of two to three days rather than requiring
the amicus to file on the same day as the party it supports. Amici, he observed, do not
always coordinate their filings with the party whose position they support. Mr. Letter
suggested a length limit of eight or ten pages rather than fifteen, on the ground that
judges might find longer filings burdensome.

An attorney participant stated that, in recent years, amici have become more likely
to coordinate their efforts with those of the party whom they support — especially in
briefing before the Supreme Court. Thus, he suggested, it should not be problematic to
require amici to meet the same deadline as the party whom they support. He stated that
seven pages seemed like an adequate length for amicus filings.

An appellate judge noted that the Ninth Circuit has a local rule providing that the
amicus must file its brief no later than ten days after the petition. There are at least a
couple of circuits, he suggested, that would not like such a rule. The Reporter recalled
that — during the Committee’s prior discussions of this general topic — Judge Sutton had
informally consulted with judges in several circuits, focusing on circuits that did not have
local rules on point. Customarily, Judge Colloton observed, the Rules Committees are
wary of encouraging the adoption of local rules. Professor Coquillette agreed that the
rulemakers have a policy against doing so. A member pointed out that amicus filings
with respect to rehearing may be particularly key where no one anticipated the panel’s
ruling.
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Mr. Gans noted that the Eleventh Circuit has a local rule that sets a length limit of
fifteen pages and a time limit of ten days after the filing of the petition. An appellate
judge member observed that when amici are briefing issues in the Supreme Court, it is
already evident what the questions presented are; by contrast, at the stage of rehearing in
the court of appeals, amici may be unsure of the precise nature of the questions and it
may not be easy for them to coordinate with the party whose position they are supporting.
Mr. Letter noted that, in criminal appeals, Rule 40 sets a presumptive 14-day deadline for
rehearing petitions. It may be difficult, he suggested, for amici to prepare their filings
within that short time period.

Professor Coquillette reminded the Committee that an Appellate Rule will
abrogate inconsistent local rules. The Judicial Conference has delegated to the Standing
Committee the task of reviewing local rules for consistency with the national Rules. On
the occasions when the Standing Committee points out local rules that are inconsistent
with a national Rule, controversy results. Mr. Letter asked whether it would be useful for
Judge Colloton to poll the Chief Judges of each Circuit to ask whether they favor
adoption of a national Rule. Judge Chagares added that it might be useful to poll the
Circuit Clerks concerning their local practices.

Judge Colloton proposed that further information be gathered in advance of the
Committee’s next meeting.

C. Item No. 13-AP-C (Chafin v. Chafin / ICARA appeals)

Judge Colloton invited the Reporter to introduce this item, which arises from the
suggestion by Justice Ginsburg (joined by Justices Scalia and Breyer), in Chafin v.
Chafin, 133 S. Ct. 1017 (2013), that the Civil and Appellate Rules Committees consider
adopting uniform rules to expedite proceedings under the Hague Convention on the Civil
Aspects of International Child Abduction (“Convention”).> Congress has implemented
the Convention by enacting the International Child Abduction Remedies Act (“ICARA”).
The Convention requires U.S. courts to order the return of children to their country of
habitual residence under specified circumstances. In Chafin, the Court held that a child’s
return to her country of habitual residence did not render moot an appeal from the order
directing that return. The Court in Chafin stressed the need for speedy disposition of
ICARA proceedings, and cited an FJC study which noted that courts have already
followed a practice of expediting such proceedings. The cases highlighted in the FJC
study were cases in which the court expedited the disposition of a particular appeal; none
of those opinions cited a local circuit rule requiring speedy processing of this particular
category of appeal, and a quick search by the Reporter did not disclose any such
provisions. Rule 2 authorizes a court of appeals to “suspend any provision of [the
Appellate Rules] in a particular case and order proceedings as it directs,” in order, inter
alia, “to expedite its decision.” Thus, the courts of appeals currently possess authority to
expedite ICARA appeals. The question, the Reporter suggested, is whether to mandate
deadlines for such appeals or to leave the matter to the courts’ discretion.

¥ See Chafin v. Chafin, 133 S. Ct. 1017, 1029 n.3 (2013) (Ginsburg, J., joined by Scalia & Breyer, JJ.,
concurring).

33



Professor Coquillette expressed appreciation for the Justices’ willingness to refer
matters to the Rules Committees. However, he suggested that there are reasons for the
Rules Committees to hesitate before attempting to implement specific pieces of
legislation. Judge Sutton had discussed this matter with the Civil Rules Advisory
Committee, which had decided to take no action. Judge Sutton was contemplating an
informal communication with members of the Supreme Court about the matter, but
would welcome the Appellate Rules Committee’s views on it.

Mr. Letter reported that the United States has filed amicus briefs in a fair number
of ICARA cases. To his surprise, the parties in those cases often failed to move to
expedite the proceedings. Perhaps, he suggested, the decision in Chafin will produce an
improvement in the processing of such cases by encouraging the parties to make more
motions to expedite. Article 11 of the Convention, he noted, sets a goal of six weeks for
the court to reach a decision. Mr. Letter also stated that it is important to make a
distinction between the need to expedite the proceedings and the standards for obtaining a
stay; the usual standards should govern the question of the stay. A district judge member
reported that, in his experience, the parties usually move quickly to commence the
proceeding, but that once the proceeding has commenced, there is often an informal stay
in order to give the judge time to rule. Mr. Letter noted that Article 12 of the Convention
directs the relevant authority, under specified circumstances, to “order the return of the
child forthwith.”

A member asked whether there are any Rules that set time limits for judicial
action. Mr. Robinson said that he was not aware of any; Professor Coquillette agreed.
Judge Colloton asked whether there are any data on how long ICARA appeals take. Mr.
Letter stated that his impression is that sometimes they can take a surprisingly long time.
Ms. Leary observed that it was unlikely that there would be any code that would enable
researchers to readily identify ICARA appeals.

An appellate judge reported that, in his circuit, the clerk alerts the judges if an
ICARA appeal is filed, and the court then hears that appeal at the next argument panel.
Mr. Gans reported that ICARA cases tend to move very quickly in the district court. Ms.
Sellers stated that the Judicial Conference Committee on Federal-State Jurisdiction was
monitoring the Rules Committees’ discussions of ICARA matters so as to be able to
update the Committee’s state-court representatives concerning the federal courts’
approach. Mr. Robinson reported that Judge Fogel (the Director of the FJC) is aware of
the issue raised by the Chafin Court. Mr. Robinson suggested the possibility of asking
the FJC to raise judicial awareness of the need to expedite ICARA proceedings. Judge
Colloton suggested that this was an issue on which judicial education would be useful.

An attorney participant asked whether the Committees ever produce commentary
without amending a Rule. The closest example that the Reporter could think of was a
2000 pamphlet by Professor Capra, the Reporter for the Evidence Rules Committee,
concerning caselaw that had diverged from the text of the Evidence Rules. Professor
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Coquillette noted that in that instance, Professor Capra authored the pamphlet and the
FJC published it.

A motion was made to remove this item from the Committee's agenda and to
notify the Chair of the Standing Committee that the advisory committee concurs in the
idea of coordinating through the Standing Committee a response to Members of the
Court. The motion was seconded and passed by voice vote without dissent.

VIIl. Adjournment
The Appellate Rules Committee adjourned at noon on April 23, 2013.

Respectfully submitted,

Catherine T. Struve
Reporter
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Minutes of Fall 2012 Meeting of
Advisory Committee on Appellate Rules
September 27, 2012
Philadelphia, Pennsylvania

| Introductions

Judge Jeffrey S. Sutton called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, September 27, 2012, at 10:10 a.m. at the University of Pennsylvania Law
School in Philadelphia, Pennsylvania. The following Advisory Committee members were present:
Judge Michael A. Chagares, Judge Robert Michael Dow, Jr., Justice Allison H. Eid, Judge Peter T.
Fay, Professor Amy Coney Barrett, Professor Neal K. Katyal, Mr. Kevin C. Newsom, and Mr.
Richard G. Taranto. Mr. H. Thomas Byron III, Civil Division, U.S. Department of Justice (“DOJ”),
was present representing the Solicitor General. Also present were Judge Steven M. Colloton, the
incoming Chair of the Committee; Judge Adalberto Jordan, liaison from the Bankruptcy Rules
Committee; Professor Daniel R. Coquillette, Reporter for the Standing Committee; Mr. Jonathan C.
Rose, Rules Committee Officer in the Administrative Office (“AQO”); Mr. Benjamin Robinson,
Deputy Rules Committee Officer and Counsel to the Rules Committees; Mr. Leonard Green, liaison
from the appellate clerks; Ms. Marie Leary from the Federal Judicial Center (“FJC”). Dean Michael
A. Fitts attended briefly to welcome the committee; Professor Stephen B. Burbank and Professor
Tobias Barrington Wolff attended the first portion of the meeting to give a presentation. A number
of students from the Law School attended portions of the meeting. Professor Catherine T. Struve,
the Reporter, took the minutes.

Dean Fitts welcomed the Committee and noted that how pleased and honored the Law School
was to have the Committee meet at the Law School. He observed that Penn Law School is very
proud of its civil procedure faculty, including Professors Burbank and Wolff (who would be
addressing the Committee). And he thanked the Committee members for their important work in
improving the Rules. Judge Sutton thanked Dean Fitts for hosting the Committee’s meeting. Judge
Sutton noted that Judge Jordan is joining the Committee as a liaison member from the Bankruptcy
Rules Committee in order to facilitate communications between the two Committees on matters that
pertain to both the Appellate Rules and the Bankruptcy Rules. Judge Jordan served as an Assistant
United States Attorney and then as a federal district judge in Miami, and in early 2012 he was
confirmed to a seat on the U.S. Court of Appeals for the Eleventh Circuit. Judge Sutton also
welcomed Judge Colloton, whose term as the Chair of the Appellate Rules Committee would
commence on October 1, 2012.



Professor Coquillette brought greetings from Judge Mark R. Kravitz, the Chair of the
Standing Committee. Professor Coquillette also reported that Judge Kravitz had just received a
major honor: The Connecticut Bar Foundation has instituted a symposium in Judge Kravitz’s name.

During the meeting, Judge Sutton thanked Mr. Rose, Mr. Robinson, and the AO staff for their
preparations for and participation in the meeting. Judge Sutton also thanked Mr. Green for his
excellent and important contributions during his service on the Committee. He congratulated Mr.
Green on his retirement, and observed that Mr. Green was the longest-serving Clerk of the Sixth
Circuit.

II. Presentations by Professor Burbank and Professor Wolff

The Reporter introduced Professors Burbank and Wolff. She noted how fortunate she is to
serve on a faculty with colleagues who are stronger scholars of procedure than she is. Professor
Burbank, she noted, is the nation’s leading authority on the history of the Rules Enabling Act and
has long been a close observer of the rulemaking process. The Reporter noted her personal debt of
gratitude to Professor Burbank for his generous and thoughtful guidance during the twelve years that
they had been colleagues. More recently, Penn was fortunate to induce Professor Wolff to join the
faculty. Even before getting to know Professor Wollff, the Reporter recalled, she had already realized
that he is the most creative, thoughtful, innovative scholar of her generation on topics such as such
as the preclusive effect of judgments in class actions. At Judge Sutton’s invitation, Professor
Burbank had agreed to address the Committee on the topic of the rulemaking process, and Professor
Wolff had agreed to comment on this presentation.

Professor Burbank observed that the Federal Rules of Civil Procedure are nearing their
seventy-fifth anniversary, and thus he took as his topic “Rulemaking at 75” (with a focus on the Civil
Rules). He noted that Professor Barrett is an expert on the topic of courts’ inherent rulemaking
power. Congress, he observed, has almost plenary power with respect to federal court procedure
limited only in those areas where true inherent court power operates. The U.S. Supreme Court has
been very modest in its claims of inherent power that can trump a contrary directive from Congress.

Nonetheless, Congress has given the federal courts rulemaking power, both local and
supervisory, since almost the beginning. In the eighteenth and nineteenth century, the Supreme
Court refrained from exercising its supervisory rulemaking power for actions at law. By means of
the 1872 Conformity Act, Congress effectively withdrew that power. Meanwhile, experience in
states such as New York which went from the relative simplicity of the Field Code to complexity
of the Throop Code and the concerns of lawyers with multistate practices contributed to a
movement supporting adoption of a uniform system of federal procedure. The American Bar
Association took up that idea and advocated in favor of'it for two decades. The concept was opposed
by Senator Thomas Walsh, but after Walsh’s death the concept of uniform federal procedure came
to fruition in the 1934 passage of the Rules Enabling Act.



When the first Advisory Committee began meeting in the 1930s, questions arose with respect
to the scope and limits of the rulemaking power. The major question at the time concerned the
meaning of “general rules.” Ultimately, the Advisory Committee almost backed into the idea that
their task was to create trans-substantive rules.

As for the scope limitation set by the Enabling Act that the Rules “shall neither abridge,
enlarge, nor modify the substantive rights of any litigant” the original Advisory Committee had
no coherent and consistent understanding of that limitation. In a 1937 letter, William D. Mitchell
(the Chair of the original Advisory Committee) stated that “the twilight zone around the dividing line
between substance and procedure is a very broad one. If it were not for the fact that the court which
makes these rules will decide whether they were within the authority, we would have very serious
difficulties in dealing with this problem. The general policy I have acted on is that where a difficult
question arose as to whether a matter was substance or procedure and I thought the proposed
provision was a good one, I have voted to put it in, on the theory that if the Court adopted it, the
Court would be likely to hold, if the question ever arises in litigation, that the matter is a procedural
one.” And Mitchell’s prediction proved accurate; the Supreme Court has never invalidated a Civil
Rule.

Sibbachv. Wilson & Co.,312 U.S. 1 (1941), cast the Enabling Act’s scope limitation in terms
of federalism concerns, but the notion that the Enabling Act’s scope limitation arose from federalism
concerns is a myth; the real motivation for that limit was a concern over separation of powers.
Hanna v. Plumer, 380 U.S. 460 (1965), clarified that it makes a difference, for purposes of the Erie
analysis, what #ype of federal law is operating, but Hanna did not improve the law respecting the
nature of the Enabling Act’s scope limitation. The concerns expressed by Justice Harlan in his
separate opinion in Hanna have been vindicated; it seems almost impossible to invalidate a duly
adopted Rule. Citing as examples Semtek International, Inc. v. Lockheed Martin Corp., 531 U.S.
497 (2001), and Burlington Northern Railroad Co. v. Woods, 480 U.S. 1 (1987), Professor Burbank
stated that the Supreme Court’s jurisprudence on the Enabling Act’s scope limitation is incoherent.

During the early 1980s, Professor Burbank recalled, the Civil Rules Committee took a broad
view of its powers, as evidenced by the 1983 amendments to Civil Rule 11. As a contrast, Professor
Burbank cited the conference that the Civil Rules Committee convened in 2001 to discuss the topic
of federal courts’ power to enjoin overlapping class actions. Academics who participated in that
conference expressed the view that the rulemakers would exceed their powers under the Enabling
Act if they were to propose the adoption of a rule empowering federal courts to enjoin the
certification of a state-court class action where certification of a substantially similar class had been
denied in federal court; and the Committee decided not to proceed with such a proposal. Similar
concerns about the scope of rulemaking authority led some to support the enactment by Congress
of the Class Action Fairness Act.

Professor Burbank next highlighted the politics of rulemaking during different time periods.

Initially, there was a long honeymoon (punctuated occasionally by dissents by Justices Black and
Douglas from the Court’s orders promulgating a proposed rule). In the 1980s, Representative
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Kastenmeier began engaging in oversight of issues relating to the Civil Rules such as offers of
judgment under Civil Rule 68. Congress itself has acknowledged the power of procedure; for
instance, in the Private Securities Litigation Reform Act it ratcheted up the pleading standard. As
the power of procedure to affect the operation of the substantive law became more widely
recognized, the topic attracted interest, and also interest groups. Meanwhile, during the 1980s the
rulemaking process became more transparent. Chief Justice Burger oversaw the creation of a
legislative affairs office within the AO.

The composition of the Advisory Committee changed over time. The original Advisory
Committee was made up of lawyers and academics; it included no sitting judges. That changed
during the 1970s, perhaps because people no longer perceived (as they formerly had) a unity of
interests between the bench and bar. Calls arose for judicial management of litigation. Now,
Professor Burbank observed, judges have come to dominate the rulemaking process. This raises the
question, he suggested, how judges should function as part of a political process for that, he stated,
is what the rulemaking process is.

The rulemaking process has made progress with respect to the use of empirical data. Charles
Clark and Edson Sunderland were legal realists who valued empirical research. One barrier to such
research on matters touching the rulemaking process, Professor Burbank argued, has been the appeal
of the image of trans-substantive rules. But when one compares the rulemakers’ attitude toward
empirical research in the 1980s and today, the change is admirable. Professor Burbank adduced, as
an example of this shift, the Civil Rules Committee’s decision not to incorporate into the recent Civil
Rule 56 amendments the point-counterpoint mechanism that some districts mandate by local rule.
But, Professor Burbank suggested, it would be even better if the AO would systematically collect,
and make available to researchers outside the FJC, data concerning the litigation system.

Professor Wolff opened his remarks by noting that much of his scholarship focuses on the
relationship between procedural rules and the underlying substantive law. He suggested that the
rulemakers should take a modest view of the role that rules should play in relation to the substantive
law. Judges and lawyers have become accustomed, Professor Wolff observed, to thinking about
procedure trans-substantively. Similarly, he noted, in Shady Grove Orthopedic Associates v. Allstate
Insurance Co., 130 S. Ct. 1431 (2010), the plurality asserted that Civil Rule 23 is merely another
joinder rule. That assertion, Professor Wolff suggested, avoids the tough question that would
otherwise arise: If you acknowledge the transformative nature of Rule 23, how could Rule 23 be a
valid exercise of rulemaking power? Professor Wolff posited that one can answer that question by
viewing the permissibility of class certification as tied to, and dependent on, the policies that underlie
the relevant substantive law. In this view, the rules provide courts with an occasion for asking
difficult liability questions. But, he suggested, it is not for the rulemakers to decide how liability
policy will respond to the Rules; that task lies with legislators or with common-law courts. The
Court recognized this principle, Professor Wolff commented, in Wal-Mart Stores, Inc. v. Dukes, 131
S. Ct. 2541 (2011). In Wal-Mart, one of the Court’s holdings was that the proposed employment
discrimination class could not be certified under Civil Rule 23(b)(2) because that would conflict with
certain requirements that the Court viewed as non-defeasible features of Title VII’s statutory scheme.
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Judge Sutton thanked Professor Burbank and Professor Wolff for their remarks. It is very
helpful, he noted, for the Committee to obtain big-picture perspectives on the rulemaking process.
He recalled that, in fall 2011, the Committee had heard from Professor Richard D. Freer on the issue
of the frequency of rule amendments. (Later in the meeting, Judge Sutton noted that Professor Freer
had recently drafted an article setting out his critiques of the rulemaking process.) Judge Sutton
asked Professors Burbank and Wolff if they had advice to share with the Committee about the
rulemaking process.

Professor Wolff noted that rule changes impose costs on the legal profession. Bold changes
in the Rules, he suggested, should be undertaken only when supported by empirical data. Professor
Burbank mentioned his 1993 article, “Ignorance and Procedural Law Reform: Time for a
Moratorium,” in which he criticized the 1993 amendments to Civil Rule 26 concerning initial
disclosures. Professor Burbank agreed about the importance of empirical data. He also noted that
trans-substantive procedure has costs. When rules are made with complex cases in mind, the rules
become more elaborate and this raises the expense of litigation. As an example, Professor Burbank
cited the point-counterpoint procedure for summary judgment, which, he observed, allows a litigant
to impose huge costs on an opponent. Professor Wolff questioned whether the recent amendments
to Civil Rule 56 were helpful to litigants in low-stakes cases. It is important, he suggested, to think
about the broad array of litigants who may use the federal courts, and to ensure access to justice.

Professor Coquillette recalled that, in the 1990s, the Standing Committee considered the
possibility of drafting a set of uniform Federal Rules of Attorney Conduct. In the end, the Standing
Committee decided not to proceed with that project, which some regarded as being at or outside the
limits of the rulemaking power. Senator Leahy, however, regarded the project as a good one and
drafted a bill that would have empowered the rulemakers to undertake it. Professor Coquillette
asked whether it is valuable when Congress looks to the Rules Committees for ideas on law reform.
Professor Burbank responded that good law reform can require thinking beyond the boundaries of
the Rules Enabling Act. (He pointed out that when sending forward the 1993 amendments to Civil
Rule 4, the rulemakers included a special note flagging the question whether new Rule 4(k)(2)
complied with the Rules Enabling Act’s limits.) Professor Burbank suggested that multi-tiered
lawmaking in which the rulemakers provide input to Congress can be useful.

Professor Wolff suggested that it can also be useful for the rulemakers to flag for the judicial
branch issues that may arise from a change in the Rules. As an example, he cited the 1966
Committee Note to Civil Rule 23, which directed judges’ attention to the connection between the
procedures articulated in amended Rule 23 and the binding effect of a resulting judgment.

Mr. Rose stated that a classmate of his who is a district judge has commented on the
difference between managerial judges who seek to avert trial through case management and summary
judgment, and others who are more traditionalist about the idea that scheduling trials itself
constitutes effective case management. He asked the presenters if they had suggestions for changing
the way that the AO collects statistics. Professor Burbank noted that he had been involved in the
ABA’s project on the “vanishing trial” and, in connection with that, he wrote two articles about
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summary judgment. He found that the AO’s data did not distinguish summary judgment motions
from other pretrial motions. The AO, Professor Burbank said, keeps statistics for the judiciary’s
purposes, and not for researchers’ purposes. The Rules Committees have turned to the FJC for
targeted research, but the FIC’s resources are limited. He noted that he and Professor Judith Resnik
participate in the activities of the American Bar Association’s Standing Committee on Federal
Judicial Improvements, and they have proposed a project on the collection of court data. Mr. Rose
asked whether Professor Burbank has a view on the question of managerial judging. Professor
Burbank responded that it is sad that people have come to regard trial as a failure. Modern
procedure, he said, has made trial impossible, even for those who want it and deserve it. Summary
judgments now account for from four to six times as many terminations as trials do. It would be
better, he suggested, if federal judges spent more time in court trying cases and less time in their
chambers managing cases.

Returning to the topic of the amendments to Civil Rule 56, an appellate judge recalled that
the proposal to include a point-counterpoint mechanism in Rule 56 first arose because many federal
districts have instituted such a mechanism in their local rules. Those districts felt that the
mechanism worked very well. There was a concern that the rules for summary judgment procedure
should be uniform nationwide. Opposition to the point-counterpoint proposal did come from judges
in some districts who had employed the point-counterpoint mechanism and found that it did not
work well. But there were also those who did not want a new mechanism imposed on their districts.
So the failure of the point-counterpoint proposal was not solely due to conclusions drawn from
empirical data. There were concerns about whether the proposal could ultimately receive approval.
And there was a balancing of the value of uniformity against the value of local control. Professor
Burbank responded that if the Committee had reached a contrary conclusion, that would have been
surprising in light of the FJC study’s findings concerning the length of time to motion disposition:
When the point-counterpoint procedure was used, summary judgment motions took longer to decide.
Also, the FJC study found a statistically significant difference in dismissal rates in employment
discrimination cases: When the point-counterpoint mechanism was used, those cases were dismissed
at a higher rate. The appellate judge participant responded that in evaluating the higher dismissal
rate, one must consider why cases are being dismissed at a higher rate. The purpose of the point-
counterpoint rule, he noted, is to clarify the issues.

Professor Wollff recalled that, at the 2010 Duke Civil Litigation Conference, he had argued
during one of the sessions that Twombly and Igbal confer a type of discretion on district judges to
employ their “judicial experience and common sense” that the judges themselves should not wish
to have. In a one-on-one conversation after that discussion, a judge had said to him that the Twombly
/ Igbal pleading standard is a useful tool for disposing of pro se prisoner complaints. Professor
Wolff suggested that good empirical data can help make visible to judges aspects of the practice in
their own courthouses that the judges, acting in all good faith, may not otherwise perceive.

Judge Sutton asked Professors Burbank and Wolff for their views on whether it is better for

procedural reforms to come about through judicial decisions or by means of a Rule amendment.
Professor Burbank noted that the idea of “uniform rules” is appealing, but that a facially uniform rule
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can be interpreted differently in different places around the country. Many Rules, he observed,
confer discretion; such discretion-conferring Rules should not be viewed the same way as Rules that
explicitly make policy choices. Professor Wolff suggested that so long as judges think carefully
about the interplay between procedural rules and the substantive law, open-textured Rules can be a
virtue. As an example, he cited litigation in which many “Doe” defendants are joined in a single
copyright-infringement suit concerning file-sharing; in such suits, Civil Rules 20 and 26 give the
district judge considerable discretion whether to allow early discovery prior to resolving the propriety
of joinder.

Judge Sutton thanked Professors Burbank and Wolff for their presentations.
III.  Approval of Minutes of April 2012 Meeting

During the meeting, a motion was made and seconded to approve the minutes of the
Committee’s April 2012 meeting. The motion passed by voice vote without dissent.

IV.  Report on June 2012 Meeting of Standing Committee and Other Information Items

Judge Sutton described relevant aspects of the Standing Committee’s June 2012 meeting.
He noted that the Standing Committee gave final approval to proposed amendments to Appellate
Rules 13, 14, 24, 28, and 28.1 and to Form 4, and that those amendments were recently approved
by the Judicial Conference for submission to the Supreme Court. The Standing Committee approved
for publication proposed amendments to Appellate Rule 6, concerning appeals in bankruptcy cases;
so far, he reported, no comments had been submitted.

Judge Sutton noted that, after the Appellate Rules Committee’s spring 2012 meeting, he had
written to the Chief Judge of each circuit to thank them for their input on the question of amicus
filings by Indian tribes and to let them know that the Committee plans to revisit the question in five
years. Atthe Judicial Conference, Judge Sutton reported, he spoke with Chief Judge Kozinski, who
stated that the Ninth Circuit will consider the possibility of adopting a local rule concerning such
filings. He encouraged those present to suggest to the Chief Judge of their home circuit that the
circuit consider adopting a local rule on that issue.

Judge Sutton noted that, at the Standing Committee’s January 2012 meeting, Judge Kravitz
had appointed Judge Gorsuch as the chair of a subcommittee to discuss terms, in the sets of national
Rules, that may be affected by the shift from paper to electronic filing, storage, and transmission.
Research performed for the subcommittee by Andrea Kuperman disclosed that the Rules currently
use many different terms that could be affected by the shift to electronic filing. The subcommittee
held discussions during spring 2012 and determined that, going forward, each Advisory Committee
should attend carefully to the choice of words, in proposed Rule amendments, to denote the filing,
storage, and transmission of documents.



V. Discussion Items
A. Item No. 10-AP-I (redactions in briefs)

Judge Sutton invited Judge Dow to introduce this item, concerning sealing and redaction of
appellate briefs. Judge Dow noted that the item arose from an observation by Paul Alan Levy of
Public Citizen Litigation Group, who stated that redactions in appellate briefs make it difficult for
a potential amicus to gain the information necessary for effective amicus participation. That
observation led the Committee to a more general discussion of sealing on appeal.

The Committee’s inquiries identified three primary approaches to sealing and redaction on
appeal. The D.C. Circuit and Federal Circuit require the litigants to review the record and to try to
determine jointly whether any sealed portions can be unsealed; the litigants are to present that
agreement to the court below. Some other circuits apply a presumption that materials sealed below
should remain sealed on appeal. By contrast, the Seventh Circuit applies a contrary presumption;
after a brief grace period, any sealed portions of the record on appeal are unsealed unless a motion
is made to maintain the seal or unless the parties ask the court to excise the materials in question
from the record on appeal.

Judge Dow reported that he, Mr. Letter, and Mr. Green had spoken informally with people
in selected Circuit Clerks’ offices to gain a better understanding of local circuit practices. In Mr.
Letter’s absence, the Reporter summarized the results of his research; she reported that the officials
with whom Mr. Letter had conferred did not identify any practical problems with their circuits’
approaches to sealing. The clerks’ responses did provide some reason to think, the Reporter
suggested, that a shift to an approach like the Seventh Circuit’s approach might raise concerns in
some circuits about possible resource constraints and delays. Mr. Green noted that, in the Sixth
Circuit, items in the record that were sealed below remain sealed on appeal. The
Sixth Circuit’s approach, he said, seems to work well; motions seeking either to seal or to unseal
matters in the record are rare, and counsel tend to have no complaints.

Judge Dow explained that the premise underlying the Seventh Circuit’s approach is that the
judiciary’s activities are open to the public. There is a concern that district courts may seal items in
the record without adequate justification if both parties agree to sealing. Judge Dow noted that the
Seventh Circuit’s approach requires more work both from the district court and from the parties. On
appeal in the Seventh Circuit, the following procedure applies: If the record on appeal includes
sealed items and the sealing is not required by statute or rule, the Clerk’s Office notifies the parties
that after two weeks the sealed documents will be unsealed unless a party moves to maintain the
documents under seal or unless a party asks the Court to return the sealed documents to the district
court (on the ground that those documents were not germane to the lower court’s decision).
Participants in this process characterize it as a well-oiled machine.

In sum, Judge Dow concluded, each circuit that was canvassed seems happy with its own
procedures for dealing with sealed appellate filings. To achieve nationwide adoption of an approach
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similar to the Seventh Circuit’s might take a Supreme Court decision or legislation. Failing that, the
best course may be to try to generate dialogue among the circuits concerning best practices. The
CM/ECEF system, Judge Dow noted, has the capacity to handle sealed filings.

An appellate judge agreed that it may be difficult to induce other circuits to change their
approaches, and that this fact makes him somewhat skeptical about the prospects for a national rule
on the subject. On the other hand, he suggested, the Seventh Circuit’s approach makes sense. He
agreed that it could be productive to circulate to each circuit information concerning the other
circuits’ practices.

An attorney member asked how sealed filings affect the resulting court opinions. The
Reporter responded that her research had not focused on the treatment, in judicial opinions, of
information from sealed filings. Participants in the discussion noted the importance of explaining
the reasons for a judicial decision and also the possibility of asking the parties to address in letter
briefs whether previously sealed information should be disclosed in the opinion. An appellate judge
asked how sealed materials in criminal cases are handled on appeal in the Seventh Circuit. The
Reporter mentioned that the Seventh Circuit’s procedures take into account statutory sealing
requirements; if materials are sealed pursuant to statute or rule, then the Seventh Circuit’s
presumption in favor of unsealing on appeal does not apply. Judge Dow reported that there
sometimes are motions by third parties to unseal materials that the court has placed under seal; such
motions might be made, for example, by a media entity. An appellate judge noted that judicial
opinions might disclose some information from a sealed document; for example, an opinion
addressing a sentencing issue might discuss information from a pre-sentence investigation report.

An appellate judge member suggested that, if each circuit is satisfied with its own approach,
there is no need for rulemaking on this topic. Judge Dow, noting the earlier proposal to circulate
information to each circuit’s Chief Judge, asked what sort of information might be included. Judge
Sutton responded that the letter could describe the genesis of this item and also describe the varied
approaches that the circuits take to sealed materials. The Committee has found that information
useful, he noted, so it could be helpful to share it with each circuit.

A member expressed support for the idea but asked whether it is likely that the circuits would
give attention to this question. The Reporter observed that after the Committee had circulated to the
Chief Judges of each circuit Ms. Leary’s 2011 report on the taxation of appellate costs under Rule
39, at least one circuit had changed its practices concerning costs. A participant suggested that any
letter on sealing practices should be sent to the Circuit Clerks as well as the Chief Judges. A
member asked how frequently the Committee decides to send letters to the Chief Judges. The
Reporter noted that in fall 2006 Judge Stewart, as the Chair of the Committee, had written to the
Chief Judge of each circuit to urge the circuits to consider whether their local briefing requirements
were truly necessary and to stress the need to make those requirements accessible to lawyers.



Professor Coquillette observed that it is important not to encourage the proliferation of local
circuit rules. In some instances, though, committees have identified specific areas where local
variation may be justified, and have merely circulated information about such local variations.

An appellate judge member asked whether the letter should take a policy position on which
approach is best. Another participant asked whether such a letter might cause readers to wonder why
the Committee is not moving forward with a rulemaking proposal. An appellate judge observed that,
even if a provision were to be adopted that imposed a nationally uniform presumption in favor of
unsealing on appeal (i.e., an approach similar to the Seventh Circuit’s), this would not ensure that
the resulting decisions on motions to seal achieved uniform results. The Reporter observed that if
the Committee were to decide to take a strong policy position, consultation with other interested
Judicial Conference committees (such as the Judicial Conference Committee on Court
Administration and Case Management (“CACM”)) might be advisable. Mr. Rose said that advance
coordination would not be necessary if the Committee’s letter were informational.

An appellate judge member expressed support for the idea of a letter. Judge Sutton asked
whether the Committee preferred that the letter take an agnostic position on the relative merits of the
circuits’ approaches. Professor Coquillette stated that it would be necessary to consult CACM
before taking the step of endorsing the Seventh Circuit’s approach. An appellate judge member
suggested that the letter could usefully identify the concerns that arise from sealed and redacted
appellate filings. A district judge member added that the letter could also note the Seventh Circuit’s
rationale for its approach.

A motion was made that the Committee not proceed with a proposed rule amendment on the
subject of sealed or redacted appellate filings. The motion was seconded and passed by voice vote
without dissent.

Judge Sutton undertook to write to the Chief Judge of each circuit to advise them of Mr.
Levy’s suggestion, the reasons for it, the Committee’s findings concerning the circuits’ approaches,
and the rationale for the Seventh Circuit’s approach. Copies of the letter would be sent to the Circuit
Clerks. A motion was made to approve this approach. The motion was seconded and passed by
voice vote without dissent.

B. Item No. 11-AP-E (FRAP 4(b) / criminal appeal deadlines)

Judge Sutton invited Judge Fay to present this item, which arises from a suggestion by Dr.
Roger Roots that Appellate Rule 4(b) be amended to lengthen the deadline for a criminal defendant
to take an appeal. Judge Fay reviewed the suggestion and observed that the Committee had
discussed a similar proposal roughly a decade earlier. At that time, after a very broad discussion,
the Committee had voted to remove the proposal from its agenda. More recently, the Committee at
its Spring 2012 meeting discussed Dr. Roots’ proposal. Much of the discussion focused on whether
the current 14-day deadline poses a hardship for defendants. Participants in that discussion observed
that it is typically easier for a criminal defendant to decide whether to appeal than it is for the
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government to decide whether to appeal. And there is ordinarily a time lapse between conviction
and sentencing, so that (except as to sentencing issues) defendants tend to have more than 14 days
within which to consider possible bases for appeal.

Judge Fay noted that the agenda materials for the current meeting included some figures
concerning the rate at which federal criminal defendants appeal; he stated that he was surprised by
the low proportion of such defendants who appeal. The agenda materials also indicated that the
choice of deadlines for criminal defendants’ appeals is not likely to have major implications for
speedy trial requirements. It appears, Judge Fay noted, that relatively few appeals are dismissed on
untimeliness grounds. District courts are likely to grant extensions where warranted. After Bowles
v. Russell, 551 U.S. 205 (2007), courts are unlikely to regard a criminal defendant’s appeal deadline
as jurisdictional. The DOJ has opposed altering criminal defendants’ appeal time limit, and has
pointed out that there are big differences between the government and criminal defendants in terms
ofthe time needed to decide whether to appeal. In sum, Judge Fay suggested, the current Rule works
well and there is no reason to change it.

The Reporter thanked Ms. Leary for her very helpful research on criminal defendants’
appeals. Ms. Leary noted that she had done a preliminary search, looking only at criminal appeals
terminated in the Third Circuit since January 1, 2011. Among those appeals, nine were dismissed
because the pro se defendant failed to meet Appellate Rule 4(b)’s 14-day deadline. But, she noted,
in all but one of those cases, the defendant’s delay was lengthy and would have rendered the appeal
untimely even if the relevant deadline had been 30 days rather than 14 days. A member asked
whether Ms. Leary had looked at all relevant appeals in the Third Circuit during the stated time
period; she responded that the search was comprehensive.

A district judge member observed that very few cases go to trial. There is typically a long
delay between conviction and sentencing. And where a criminal defendant needs more time to file
a notice of appeal, caselaw in the Seventh Circuit supports the view that the district court should
grant an extension under Rule 4(b)(4). Mr. Byron reiterated the DOJ’s view that no amendment is
needed.

A motion was made and seconded to remove this item from the Committee’s agenda. The
motion passed by voice vote without dissent.

C. Item Nos. 08-AP-A, 11-AP-C, and 11-AP-D (possible changes in light of
electronic filing and service)

Judge Sutton invited the Reporter to introduce these items, which concern the possibility of
amending the Appellate Rules to account for the shift to electronic filing, service, and transmission.
The Committee last discussed this set of issues at its fall 2011 meeting. At this point, the Advisory
Committees may not be ready to take joint action to further adjust the Rules in light of electronic
filing. Given that fact, the Committee may wish to consider whether it wishes to proceed with such
updates to the Appellate Rules outside the context of a joint project. There have been some relevant
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developments since the fall 2011 meeting. In the interim, the Eleventh and Federal Circuits have
instituted electronic filing. The Bankruptcy Rules Committee has published for comment proposed
amendments to Part VIII of the Bankruptcy Rules, which deal with appellate practice and which
reflect the early adoption, in bankruptcy practice, of electronic filing and service. There are a variety
of adjustments that might eventually be made to the Appellate Rules in light of the shift to electronic
filing; one of the questions before the Committee is how to time those adjustments. One approach
would be to propose such revisions only when the Committee is proposing to amend a particular
Rule for other reasons. But, the Reporter suggested, it makes sense for the Committee to consider
whether there are any such revisions that are worth proposing earlier than that, as stand-alone
amendments.

Mr. Green reported that the Circuit Clerks do not see an urgent need for revisions to the
Appellate Rules at this time. Admittedly, he noted, Rule 26(c)’s “three-day rule” is odd and
anachronistic. It would be difficult to achieve nationally uniform procedures for the treatment of the
record and appendix; practices currently vary widely among the circuits. Judge Sutton asked whether
the “three-day rule” is causing problems. Mr. Green responded that he did not think it causes
logistical problems; rather, it is an oddity and it is hard to explain why it exists.

Mr. Byron asked about the effects, if any, of the adoption of the next generation of software
for the CM/ECF system. The Reporter noted that the new software is slated to be rolled out
gradually over a period of years. Mr. Green stated that the next generation software will make
refinements, rather than big changes, in the electronic filing system.

Judge Sutton suggested that it might make sense for the Advisory Committees to address
jointly the question of whether to revise the Rules to account for changes related to electronic filing.
By consensus, the Committee retained Items 08-AP-A, 11-AP-C, and 11-AP-D on its study agenda.

D. Item No. 08-AP-H (manufactured finality)

Judge Sutton invited the Reporter to introduce this item, which concerns the possibility of
amending the Rules to address situations in which parties attempt to “manufacture” a final
appealable judgment (so as to obtain review of a ruling on one claim in a suit (the “central claim™))
by dismissing all other pending claims (the “peripheral claims™). The Reporter noted that the Civil
/ Appellate Subcommittee, chaired by Judge Colloton, had considered this item in depth but had not
reached consensus on it.

The Reporter noted that there are a variety of ways in which one might try to secure review
of the central claim. First, a straightforward way is to dismiss the peripheral claims with prejudice;
there is consensus that such action produces a final, appealable judgment. Second, at the other end
of the spectrum, if the peripheral claims are dismissed without prejudice, roughly half the circuits
have made clear that this does not produce an appealable judgment; but there are some decisions in
a few circuits taking a different view. The Ninth Circuit has a test that examines whether the would-
be appellant tried to manipulate appellate jurisdiction. Third, when the dismissal of the peripheral
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claims was nominally without prejudice but those claims can no longer be asserted due to some
practical impediment, there is a growing consensus that such a dismissal does create an appealable
judgment. Fourth, in the Eighth and Ninth Circuits an appealable judgment results when the
dismissal of the peripheral claims without prejudice completely removes a defendant from the suit.
Fifth, the Second Circuit takes the view that an appealable judgment results if the appellant
conditionally dismisses the peripheral claims with prejudice 1i.e., commits not to re-assert the
peripheral claims unless the appeal results in the reinstatement of the central claim. However, some
four circuits disagree with this view. Most recently, in SEC v. Gabelli, 653 F.3d 49 (2d Cir. 2011),
the Second Circuit applied the conditional-prejudice doctrine to permit an appeal, but refused to
extend the doctrine to the attempted cross-appeal in the same case.

An attorney member noted that, two days earlier, the Supreme Court had granted certiorari
in Gabelli.

Judge Colloton summarized the Civil Rules Committee’s discussions of the topic of
manufactured finality; some members of that Committee had reacted negatively to the idea of the
conditional-prejudice doctrine. The Civil / Appellate Subcommittee considered the idea of
proposing a rule that would eliminate avenues for manufacturing jurisdiction (such as dismissal
without prejudice or with conditional prejudice), and alternatively considered the idea of not
proposing a rule amendment. Ultimately, through lack of strong support for the first option, the
Subcommittee defaulted to the second option. Some participants in the discussion were of the
opinion that any problems that arise can be handled under Civil Rule 54(b).

A member asked whether the topic of appellate jurisdiction is appropriate for rulemaking.
Judge Colloton responded that Congress has authorized rulemaking to define when a district-court
ruling is final for purposes of appeal. An attorney member stated that this area of law meets his
criterion for rulemaking action: It is an area in which litigants ought to be able to find a clear
answer.

A participant asked for examples of scenarios that could not be adequately dealt with under
Civil Rule 54(b). It was noted that the use of Civil Rule 54(b) is within the district court’s
discretion, and that Civil Rule 54(b) certification can apply only when there is a particular claim that
is ripe for the certification. Judge Colloton noted that Professor Cooper had pointed out that Civil
Rule 54(b) does not address instances where a ruling severely affects a claim but does not completely
dispose of it as when a court has excluded a party’s most persuasive evidence in support of its
claim, but has ruled admissible just enough evidence “to survive summary judgment and limp
through trial.”

It was suggested that it would be wise to await the Supreme Court’s decision in Gabelli. By
consensus, the Committee retained this item on its study agenda.

VI. Additional Old Business and New Business
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A. Item No. 12-AP-B (Form 4's directive regarding institutional-account
statements)

Judge Sutton invited the Reporter to introduce this item, which arises from a comment that
the National Association of Criminal Defense Lawyers (“NACDL”) submitted on the pending
amendment to Form 4 (concerning applications to proceed in forma pauperis (“IFP”)). The pending
amendments which are on track to take effect on December 1, 2013 if the Supreme Court approves
them and Congress takes no contrary action make certain technical changes to the Form and revise
the current Form’s detailed questions about the applicant’s payments for legal and other services.

The pending technical changes include a revision to the Form’s directive that prisoners must
attach an institutional account statement. The pending revision would limit that directive to
prisoners “seeking to appeal a judgment in a civil action or proceeding.” That revised language more
closely tracks the language in 28 U.S.C. § 1915(a)(2) (a statutory provision added by the Prison
Litigation Reform Act (“PLRA”)). Commenting on this proposed change, NACDL suggested that
this provision be further revised by adding the following parenthetical: “(not including a decision
in a habeas corpus proceeding or a proceeding under 28 U.S.C. § 2255).”

The Reporter stated that NACDL’s legal analysis accords with the overall state of the law.
All circuits have cases stating that the PLRA’s IFP provisions do not apply to habeas petitions under
Section 2254. A majority of circuits have cases stating the same view with respect to Section 2255
motions. However, the Reporter noted that courts might well apply the PLRA’s IFP requirements
if a prisoner (erroneously or not) styled a challenge to prison conditions as a habeas petition, or if
a prisoner included a prison-conditions challenge in a habeas petition.

The Reporter suggested that, in evaluating NACDL’s proposal, it may be useful to consider
the effect of Form 4's wording on the risk of error by an IFP applicant. Form 4, as revised by the
pending amendment, might risk inconveniencing some IFP applicants in habeas cases who
erroneously think that they must include an institutional-account statement with their IFP
application. This risk may be relatively widespread, but would likely pose no more than an
inconvenience in any given case. [f NACDL’s proposed change is made, there would be a risk that
some (relatively small) number of IFP applicants would erroneously believe they need not include
an institutional-account statement. That risk would not likely be widespread, but it might have more
significant implications for the appeal. Those implications would depend on how courts would treat
the absence of an institutional-account statement when one is required. The caselaw gives reason
to hope that such an error would not render the filing untimely, and that the appeal would be
permitted to proceed so long as the applicant supplied the required statement promptly once alerted
to the error. That would be the likely outcome, but there remains the possibility that a court might
disagree.

-14-



An appellate judge member suggested that the worst-case scenario under the Form (as revised
by the pending amendment) does not seem a matter for grave concern: The prison will simply
supply an institutional-account statement unnecessarily. An attorney member asked what would
happen if an inmate is moved from one institution to another would he or she need to supply more
than one institutional-account statement? Mr. Green stated that if a litigant omitted an institutional-
account statement when one was required, his office would simply direct the litigant to remedy the
omission. A district judge member reported that this requirement does not cause problems at the
district court level; within his district, each prison has a designated person whose job it is to process
the institutional-account statements.

Judge Colloton noted the broader issue of the role of rulemaking concerning forms; the Civil
Rules Committee, he observed, is considering whether to cease promulgating forms. Professor
Coquillette noted that the Advisory Committees vary in their approaches to forms.

An attorney member suggested that any change in response to NACDL’s comment should
be held for disposition along with other small changes that might be addressed once every five years
or so. Judge Sutton agreed that it is worth thinking about the frequency of rule amendments. More
generally, though, bundling amendments might not always work for all of the Advisory Committees.
Mr. Byron recalled that in the late 1990s and early 2000s the Appellate Rules Committee did follow
the practice of bundling rule amendments.

Concerning the present proposal about Form 4, Mr. Byron stated that the DOJ defers to the
views of the judges and clerks. An appellate judge member suggested that it would make sense to
wait and see how the pending amendments to Form 4 function in practice before considering further
changes.

By consensus, the Committee retained this item on its agenda.
B. Item No. 12-AP-C (FRAP 28 — pinpoint citations)

Judge Sutton invited Judge Chagares to present this item, which arises from a suggestion
submitted by the Council of Appellate Lawyers of the Appellate Judges Conference of the American
Bar Association’s Judicial Division (the “Council”’) as part of that group’s comments on the pending
amendments to Rules 28 and 28.1 (concerning the statement of the case). The Council proposes
“amending Rule 28(e) to require a pinpoint citation to the appendix or record to support each
statement of fact and procedural history anywhere in every brief,” rather than “only in the statement
of facts.”

Judge Chagares noted that it is very frustrating to read briefs that lack citations to the record.
The amendment proposed by the Council, he suggested, might raise awareness (among less
experienced lawyers) about the requirement of citations to the record. However, an attorney member
asked what the Council’s proposed amendment would change. Another attorney member observed
that Appellate Rule 28(a)(9)(A) already requires “citations to the authorities and parts of the record
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on which the appellant relies.” Professor Coquillette argued that one should not propose a rule
amendment for the purpose of educating lawyers. A member suggested that lawyers should not need
further instruction concerning the requirement of citations to the record. Judge Jordan observed that
the Bankruptcy Rules Committee has had a similar discussion about whether to amend the Rules in
order to address lawyers’ failure to comply with existing requirements; some rules, he noted, are
disobeyed frequently. Good lawyers will comply with the rules and bad lawyers will not.

A motion was made and seconded to remove this item from the Committee’s study agenda.
The motion passed by voice vote without dissent.

C. Item No. 12-AP-D (Civil Rule 62 and FRAP 8 — appeal bonds)

Judge Sutton invited Mr. Newsom to introduce this item, which arises from Mr. Newsom’s
suggestion that the Committee consider the topic of appeal bonds. Mr. Newsom explained that he
finds the bonding process mystifying every time that it arises in a complex civil case. Though he
does not advocate amending the Rules to educate lawyers about the bonding process, he suggested
that amendments might usefully address gaps in the Rules’ treatment of the topic. This topic
centrally concerns Civil Rule 62, but most lawyers who deal with these issues are appellate lawyers.

Mr. Newsom pointed out that Civil Rule 62 currently addresses separately two time periods
for which a bond will typically be needed: Civil Rule 62(b) addresses stays of a judgment pending
disposition of a postjudgment motion, while Civil Rule 62(d) addresses stays of the judgment
pending appeal. Issues that might be addressed by a Rule amendment include the timing, form, and
amount of a bond. Current Rule 62 may produce something of a gap, because under Rule 62(d) the
stay takes effect only when the court approves the bond, and the bond can be given “upon or after
filing the notice of appeal.” So technically the Rule 62(b) stay would have expired upon the
disposition of the postjudgment motion, and the Rule 62(d) stay would not take effect until the
appellant has filed the notice of appeal and the bond, and the court has approved the bond.

The question of procedure, Mr. Newsom suggested, is more interesting than the question of
the amount of the bond. Questions include the following: (1) Should Civil Rule 62(b) be amended
to require the issuance of a stay upon the posting of sufficient security? (2) Should the Rule be
amended to reflect the reality that most complex cases involve both postjudgment motions and an
appeal, and to treat those two periods under the same framework? (3) Should the Rule be amended
to address the timing gap between disposition of the postjudgment motion and the approval of the
supersedeas bond? In practice, Mr. Newsom said, lawyers take a “belt and suspenders” approach
by obtaining for purposes of the postjudgment motion period a bond that will also meet the
requirements for a supersedeas bond under Civil Rule 62(d); one pays a single annual premium and
can get a refund for the unused period.

An attorney member observed that this topic seems to fall largely within the jurisdiction of
the Civil Rules Committee. Judge Sutton asked for Judge Dow’s views. Judge Dow responded that
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the appeal-bond requirement can be a big problem when things go wrong. He suggested that the
Reporter discuss the matter with Professor Cooper.

By consensus, the Committee retained this item on its study agenda.
D. Item No. 12-AP-E (FRAP 35 —length limits for petitions for rehearing en banc)

Judge Sutton invited Professor Katyal to introduce this item, which arises from Professor
Katyal’s observation that Appellate Rule 35(b)(2) sets a 15-page limit for rehearing petitions.

Professor Katyal observed that he has seen a lot of manipulation of length limits that are set
in pages. People waste time altering fonts and line spacing. The 1998 amendments to the Appellate
Rules set type-volume length limits for merits briefs, but limits denoted in pages remain in Rules 5,
21, 27, and 35. The time may have come to reconsider that choice. Technological developments
have made it much easier to count words. The type-volume limit is harder to manipulate. On the
other hand, the type-volume limit does entail an added item a certificate of compliance. And some
pro se litigants continue to file handwritten briefs. But on balance, Professor Katyal suggested, it
would be worthwhile to denote length limits in a consistent fashion. An attorney member agreed
with this view.

A district judge member pointed out that Rule 28(j) sets a 350-word limit for letters
concerning supplemental authorities, and he expressed support for that approach. Mr. Byron noted
that one might view the type-volume approach as the exception and the page-limit approach as the
general rule. He asked whether the page limits create problems for judges and clerks. Mr. Green
said that they do not. Professor Katyal observed that when one’s opponent manipulates a page limit,
it can be awkward to call the opponent on it. The district judge member observed that when length
limits are set in pages, the resulting briefs can be harder to read.

The Reporter noted that the type-volume limits include a safe harbor denoted in pages, and
she asked how those safe-harbor page limits compare to the type-volume limits. Mr. Byron
responded that the safe-harbor page limits are significantly shorter than the type-volume limits. An
attorney member observed that the Supreme Court switched from page limits to word limits in 2007.
A participant asked how length limits are applied to pro se briefs. An appellate judge participant
responded that the court would likely just deal with the pro se brief on its merits rather than worrying
about its compliance with length limits.

An attorney member expressed support for pursuing this topic further. By consensus, the
Committee retained this item on its study agenda.

E. Item No. 12-AP-F (FRAP 42 and class action appeals)

Judge Sutton invited the Reporter to introduce this item, which arises from a suggestion by
Professors Brian T. Fitzpatrick, Brian Wolfman, and Alan B. Morrison that Appellate Rule 42 be
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amended to require approval from the court of appeals for any dismissal of an appeal from a
judgment approving a class action settlement or fee award, and to bar such dismissals absent a
certification that no person will give or receive anything of value in exchange for dismissing the
appeal.

The Reporter observed that the backdrop for this proposal is the debate over the role of
objectors in class actions. That debate played a part in the Civil Rules Committee’s discussions,
during the early 2000s, of the proposals that ultimately gave rise to the 2003 amendments to Civil
Rule 23. The 2003 amendments, among other things, revised Rule 23(e) in order to intensify judicial
scrutiny of proposed class settlements. In considering ways to better inform the district judge about
the merits of such a proposed settlement, the Civil Rules Committee had discussed possible ways
to facilitate a role for objectors in generating information about a proposed settlement. Participants
discussed but the Committee ultimately rejected the possibility of amending Rule 23 to, for
example, provide for discovery conducted by objectors, or provide ways to remunerate objectors and
their counsel. Participants noted that objectors may have varying motives and that it could be
problematic to give all such objectors undue sway. Ultimately the Committee moved in a different
direction; the 2003 amendments to Rule 23 use other means to try to improve the settlement approval
process such as providing the possibility of a second round of opting out.

The question, in dealing with objectors, has always been how best to promote useful
objections while minimizing the problems caused by objectors (and their counsel) whose objections
do not improve the result for the class and who are motivated by the prospect of personal gain.
When determining how to treat the withdrawal of an objection, one might also seek to distinguish
between objections with grounds that apply to the class as a whole and objections founded upon
circumstances unique to the objector in question.

Civil Rule 23(e)(5) addresses the question of dropping an objection. It provides that “[a]ny
class member may object” to a proposed class settlement, and that “the objection may be withdrawn
only with the court’s approval.” To that extent, Civil Rule 23(e)’s treatment of objectors departs
from the usual principle that the court will not force a litigant to keep litigating when the litigant no
longer wishes to do so. (Of course, the requirement of court approval for class settlements is itself
a departure from that principle.)

The proponents of the current proposal point out that Civil Rule 23(e)(5) will not prevent
objectors from making objections in order to extract monetary compensation. Those objectors might
simply wait until they have a pending appeal and then offer to drop the appeal if they are paid off at
that point. Currently there is no provision in the Rules that explicitly addresses that possibility.
Professor Cooper has pointed out that during the discussions that led to the 2003 amendments, there
was a proposal to draft the provision in Civil Rule 23(e) broadly enough to encompass the
withdrawal of objector appeals. That proposal did not make it into the 2003 amendments to Civil
Rule 23. Some participants had questioned whether a district court would have authority to address
the propriety of an objector’s dismissal of a pending appeal.
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Compared with current Civil Rule 23(e)(5), the proposed amendment to Appellate Rule 42
is broader in scope and more stringent in its criteria. Unlike Civil Rule 23(e)(5), the proposed
amendment would encompass objections to fee awards. Civil Rule 23(h)(2) does contemplate
objections to fee awards, but does not constrain the dropping of such objections in the way that the
proposed Appellate Rule 42 amendment would. In addition, Civil Rule 23(e)(5) gives the district
court discretion whether to approve the withdrawal of an objection, whereas the proposed
amendment to Appellate Rule 42 would remove the court of appeals’ discretion to approve the
withdrawal of the appeal if there is a payment in exchange for that withdrawal.

The Reporter suggested that the proposal is an elegant one in the sense that its goal is to craft
a Rule that would cause undesirable objectors to self-select out of the appellate process. If they
anticipate that they can get no personal benefit from the appeal, then they will not appeal. But the
Reporter noted a few questions about the proposal. One concerns the possibility that the Rule’s
existence might not deter all such objectors from appealing. If an objector did in fact take an appeal,
and then receive something of value in exchange for dropping the appeal, the court would be in the
unusual position of forcing a now-unwilling appellant to maintain an appeal. There are not very
many cases that interpret and apply Appellate Rule 42, but among those scattered cases are at least
some that remark upon the awkwardness of denying an appellant permission to drop an appeal.
Perhaps it would be less awkward in the case of a class action objector’s appeal, to the extent that
one could view the objector as having a duty to act in the interests of the class when objecting. One
question is whether the proposal could be modified to provide the court of appeals with discretion
whether to permit the dropping of an appeal along the lines of the discretion that Civil Rule
23(e)(5) accords to the district court. The decision whether to permit the withdrawal of the appeal
would fall to the court of appeals, unless that court decided to remand to the district court for a
resolution of that question. Court of appeals judges may not be as well situated as the district court
to assess the validity of the objector’s reasons for seeking to withdraw the appeal.

Judge Sutton suggested that this proposal might best be considered within the larger context
of the Civil Rules Committee’s consideration of possible changes to Civil Rule 23. If so, perhaps
it would be useful for a member of the Appellate Rules Committee to participate in the discussions
of the relevant subcommittee of the Civil Rules Committee. Professor Coquillette agreed that it will
be important to work closely with the Civil Rules Committee.

An attorney member stated that the current proposal concerning Appellate Rule 42 would go
beyond the provisions of Civil Rule 23(e)(5). It is not intuitively obvious, this member suggested,
that all payments to class action objectors are nefarious. District judges are in a better position than
court of appeals judges to assess an objector’s reasons for withdrawing an objection. If the
Committee moves forward with a proposal on this topic, the proposal should assign the decision to
the district court rather than the court of appeals.

An appellate judge member described her experience with parties’ motions seeking

permission to withdraw from an appeal. Resolving such motions, she reported, can be very time-
intensive for the appellate court.
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By consensus, the Committee retained this item on its study agenda.
VII. Adjournment

The Committee adjourned at 3:45 p.m. on September 27, 2012.

Respectfully submitted,

Catherine T. Struve
Reporter
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UNACCEPTABLE

FEBRUARY 27, 2012

religious institutions in the dispute over the HHS mandate for coverage (without cost

sharing) of abortion-inducing drugs, sterilization, and contraception. The administration
will now require that all insurance plans cover (“cost free”) these same products and services.
Once a religiously-affiliated (or believing individual) employer purchases insurance (as it must,
by law), the insurance company will then contact the insured employees to advise them that the
terms of the policy include coverage for these objectionable things.

T he Obama administration has offered what it has styled as an “accommodation” for

This so-called “accommodation” changes nothing of moral substance and fails to remove the
assault on religious liberty and the rights of conscience which gave rise to the controversy. It is
certainly no compromise. The reason for the original bipartisan uproar was the administration’s
insistence that religious employers, be they institutions or individuals, provide insurance that
covered services they regard as gravely immoral and unjust. Under the new rule, the government
still coerces religious institutions and individuals to purchase insurance policies that include the
Very same services.

It is no answer to respond that the religious employers are not “paying” for this aspect of the
insurance coverage. For one thing, it is unrealistic to suggest that insurance companies will not
pass the costs of these additional services on to the purchasers. More importantly, abortion-
drugs, sterilizations, and contraceptives are a necessary feature of the policy purchased by the
religious institution or believing individual. They will only be made available to those who are
insured under such policy, by virtue of the terms of the policy.

It is morally obtuse for the administration to suggest (as it does) that this is a meaningful
accommodation of religious liberty because the insurance company will be the one to inform the
employee that she is entitled to the embryo-destroying “five day after pill” pursuant to the
insurance contract purchased by the religious employer. It does not matter who explains the
terms of the policy purchased by the religiously affiliated or observant employer. What matters
is what services the policy covers.

The simple fact is that the Obama administration is compelling religious people and institutions
who are employers to purchase a health insurance contract that provides abortion-inducing drugs,
contraception, and sterilization. This is a grave violation of religious freedom and cannot stand.
It is an insult to the intelligence of Catholics, Protestants, Eastern Orthodox Christians, Jews,
Muslims, and other people of faith and conscience to imagine that they will accept an assault on
their religious liberty if only it is covered up by a cheap accounting trick.

Finally, it bears noting that by sustaining the original narrow exemptions for churches,
auxiliaries, and religious orders, the administration has effectively admitted that the new policy
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(like the old one) amounts to a grave infringement on religious liberty. The administration still
fails to understand that institutions that employ and serve others of different or no faith are still
engaged in a religious mission and, as such, enjoy the protections of the First Amendment.
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Marc DiGirolami
St. John’s University School of Law

Philip D. Mitchell
Professor of Social Sciences, Colorado Christian University

Paul Cuff
Assistant Professor, Department of Electrical Engineering, Princeton University

Peter L. Del.uca
Vice President for Finance and Administration
Tutor, Thomas Aquinas College
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Anthony P. Andres
Tutor, Thomas Aquinas College

Christopher Oleson, Ph.D.
Tutor, Thomas Aquinas College

Jared P. Kuebler
Tutor, Thomas Aquinas College

Gregory Froelich
Tutor, Thomas Aquinas College

Don J. Briel

Koch Chair in Catholic Studies
Director, Center for Catholic Studies
University of Saint Thomas

Jeffrey Dirk Wilson, Ph.D.

Clinical Assistant Professor

The School of Philosophy

The Catholic University of America

Michael Rota
Assistant Professor of Philosophy
University of St. Thomas

Fr. Michael Keating
University of St. Thomas
Department of Catholic Studies

Thomas R. Rourke
Professor of Political Science
Clarion University of Pennsylvania

Father Paul A. Burke
Chair of the Faculty of Theology
Holy Spirit College—Atlanta

David Hurtt
Associate Professor, Accounting and Business Law
Baylor University

John S. Grabowski, Ph.D.

Associate Professor of Moral Theology

Ethics School of Theology and Religious Studies
The Catholic University of America

Lorraine Gin
Assistant Professor of Legal Writing & Legal Writing Administrator
James E. Rogers College of Law, The University of Arizona
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James V. Schall, S. J.
Professor, Department of Government
Georgetown University

Molly Brigid Flynn
Assistant Professor of Philosophy
Assumption College

Edward T. Egan, J.D.
Director, Pre-Law Program
Mount St. Mary's University

Robert W. Shaffern
Professor of Medieval History
University of Scranton

Louise Carroll Keeley, Ph.D.
Professor of Philosophy
Associate Provost
Assumption College

Christopher Toner
Associate Editor, ACPQ
Assistant Professor
Department of Philosophy
University of Saint Thomas

Geoffrey M. Vaughan

Associate Professor of Political Science

Director of the Fortin and Gonthier Foundations of Western Civilization Program
Assumption College

David W. Lutz
Associate Professor of Business
Holy Cross College

Michael Gorman
Associate Professor, School of Philosophy
The Catholic University of America

Darrell L Bock
Research Professor of New Testament Studies
Dallas Theological Seminary

Dr. Thomas J. Kaiser
Tutor, Thomas Aquinas College

Jeanne Heffernan Schindler
Assistant Professor, Department of Humanities, Villanova University
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J. Steven Brown
Associate Professor of Mechanical Engineering
The Catholic University of America

Angela McKay Knobel

Associate Professor

School of Philosophy

The Catholic University of America

Richard Cobb-Stevens
Professor Emeritus of Philosophy
Boston College

Peter A. Huff
Besl Family Chair of Ethics/Religion and Society
Xavier University

Marcus M. Key, Jr.
Joseph Priestley Professor of Natural Philosophy
Department of Earth Sciences, Dickinson College

Matthew Levering
Professor of Theology
University of Dayton

Mark L. Movsesian
Frederick A. Whitney Professor and Director, Center for Law and Religion
St. John’s University School of Law

Mary C. Sommers, Ph.D.
Director

Center for Thomistic Studies
University of St. Thomas—Texas

Francis R Hittinger
William K. Warren Professor of Catholic Studies
University of Tulsa

Montague Brown
Professor of Philosophy, Saint Anselm College

Wayne Grudem, Ph.D.
Research Professor of Theology and Biblical Studies
Phoenix Seminary

William C. Mattison 111

Associate Professor of Moral Theology
The Catholic University of America
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Joseph E. Capizzi
Associate Professor of Moral Theology
The Catholic University of America

Daniel P. Maher
Associate Professor of Philosophy
Assumption College

William C. Mattison 111
Associate Professor of Moral Theology
The Catholic University of America

Glenn S. Sunshine
Professor, Central Connecticut State University
Research Fellow, Acton Institute

Dr. David Wells
Distinguished Senior Research Professor
Gordon-Conwell Theological Seminary

Daniel R. Lynch
MacLean Professor of Engineering Science
Dartmouth College

Erland M. Schulson

George Austin Colligan Distinguished Professor
Director Ice Research Laboratory

Chair, Engineering Sciences

Director, BE Program

Thayer School of Engineering

Dartmouth College

Dr. Kevin D. Kolbeck
Thomas Aquinas College

Ignacio Rodriguez-Iturbe
University Professor of Civil and Environmental Engineering
Princeton University

Paz M-B Zorita
Associate Professor of Social Work
Arizona State University

Dr. Robert C. Jeffrey

Professor of Government
Wofford College
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James G. Hanink

Professor

Department of Philosophy
Loyola Marymount University

Rev. Matthew L. Lamb
Cardinal Maida Professor of Theology
Ave Maria University

Donald D. Gray, Ph.D.

Professor, Civil and Environmental Engineering
Professor, College of Engineering and Mineral Resources
West Virginia University

Harold James

Professor of History

Director of the Program in European Studies
Princeton University

Jean De Groot
Associate Professor of Philosophy
The Catholic University of America

Gregory T. Doolan
Associate Professor, School of Philosophy
The Catholic University of America

Maureen L. Condic
Associate Professor, University of Utah School of Medicine

Joel Elowsky, Ph.D
Concordia University Wisconsin

Tiffany Donaldson
Professor of Psychology
University of Massachusetts—Boston

Notre Dame University

David S. Younger

Assistant Director

Italian, Classics, German, and Russian Programs
Office of International Studies

University of Notre Dame
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Kelley M. Shrock
Operations Specialist
University of Notre Dame Investment Office

Bartley Burk
Social Sciences/Hispanic Cataloger
Hesburgh Libraries, University of Notre Dame

Judy Hutchinson

Assistant Director

Office of International Studies
University of Notre Dame

Craig Tiller, RA, LEED®AP

Senior Director, Project Management
Facilities Design and Operations
University of Notre Dame

Joseph A. Reimers
Technology Support Assistant I11
University of Notre Dame Kresge Law Library

Michael A. Zenk

Director, Post Award Financial Management
Office of Research

University of Notre Dame

Mary K. Daly
Program Coordinator, University Life Initiatives
Institute for Church Life, University of Notre Dame

Mr. David Anthony Cavalieri, M.S.M.A.E., P.E.
Research Specialist

Aerospace and Mechanical Engineering

Center for Flow Physics and Control (FlowPAC)

Michael A. Mogavero Ph.D
Director of Undergraduate Studies
The University of Notre Dame

Greer Hannan
Program Coordinator
Notre Dame Center for Ethics and Culture

William G. Schmitt
Communications/Media Specialist
Institute for Educational Initiatives (IEI)
Alliance for Catholic Education (ACE)
University of Notre Dame
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Joseph S. O'Hannigan

Senior Associate Director of Executive Programs
Mendoza College of Business

University of Notre Dame

Diane C. Freeby, SMC '88
Editor/PrayND, Notre Dame Alumni Association
University of Notre Dame

Al Bucci
Director of Regional Development
University of Notre Dame

Judy Madden, M.A.
University of Notre Dame

Richard F. Klee Jr. CPA
University Tax Director
University of Notre Dame

Lynn M. Hubert
Director of Regional Development
University of Notre Dame

Beth Bubik
Life Initiatives Program Coordinator
Notre Dame Alumni Association

Anthony Monta
Associate Director, Nanovic Institute for European Studies
University of Notre Dame

Luke Conway
Associate Regional Director of Development
University of Notre Dame

William E. Dotterweich
Chairman of the Advisory Board
Notre Dame Center for Ethics and Culture

Donald L. Stelluto, Ph.D.
Associate Director,
Notre Dame Institute for Advanced Study

David Forte

Professor of Law
Cleveland State University
College of Law
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University/College/Seminary Presidents, Deans, and Board Members

Stephen D. Minnis
President, Benedictine College

Robert Bryan Sloan Jr
President, Houston Baptist University

Sister Mary Sarah Galbraith, O.P.
President, Aquinas College (TN)

R. Albert Mohler, Jr.
President, The Southern Baptist Theological Seminary

Daniel Akin
President, Southeastern Baptist Theological Seminary

Timothy O’Donnell
President, Christendom College

David Dockery
President, Union University

Dr. William K. Thierfelder
President, Belmont Abbey College

Dr. David Whitlock
President, Oklahoma Baptist University

Carl E. Zylstra
President, Dordt College

Michael F. McLean
President, Thomas Aquinas College (CA)

Samuel W. "Dub" Oliver, Ph.D.
President, East Texas Baptist University

H. James Towey
President, Ave Maria University

Fr. Charles Sikorsky, LC, JD, JCL
President
The Institute for the Psychological Sciences

Bernard F. O’Connor
President, DeSales Unviersity

Father Terence Henry, TOR
President, Franciscan University of Steubenville
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William Edmund Fahey
President, The Thomas More College of Liberal Arts (NH)

Marianne Evans Mount
President, Catholic Distance University

Brian Kelly
Dean, Thomas Aquinas College (CA)

John C. McCarthy
Dean, School of Philosophy, The Catholic University of America

Thomas Hibbs
Honors College Dean and Distinguished Professor of Ethics and Culture, Baylor University

Joshua P. Hochschild
Dean of the College of Liberal Arts, Mount St. Mary's University

Donna Bethell
Chairman of the Board, Christendom College

Eugene J. Zurlo, KCHS
Cofounder/chairman emeritus
Catholic Radio Association
Trustee, Christendom College

Steven R. Cain
Assistant Dean For Student Affairs
Thomas Aquinas College

Len Munsil, B.S., J.D.
President, Arizona Christian University

Dr. Robert Ivany
President, University of St Thomas

George E. Garvey

Associate Dean for Academic Affairs
Professor of Law

The Catholic University of America

Mike E. O'Neal
President, Oklahoma Christian University

Timothy George
Dean, Beeson Divinity School of Samford University
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Christopher O. Blum
Fellow and Dean
Thomas More College (NH)

Paul O'Reilly
Vice President for Development
Thomas Aquinas College

Kimberly C. Shankman
Dean of the College
Benedictine College

The Very Rev Dr Chad Hatfield, Chancellor
St Vladimir’s Orthodox Theological Seminary

Richard Keeley
Associate Dean for Undergraduates, Carroll School of Management
Boston College

Francesco C. Cesareo, Ph.D.
President
Assumption College

Paul J. Maurer, Ph.D.
President
Sterling College

Richard L. Ridgway
Chairman, Board of Trustees
Reformed Theological Seminary

David L. Schindler

Dean Emeritus and Gagnon Professor of Fundamental Theology
Pontifical John Paul Il Institute for Studies on Marriage and Family
The Catholic University of America

Rev. Antonio L6pez, F.S.C.B., Ph.D.
Provost/Dean

Pontifical John Paul Il Institute

for Studies on Marriage and Family

at The Catholic University of America

Dr. Barry H. Corey
President, Biola University

Russell Moore

Dean
Southern Baptist Theological Seminary
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Journalists

R.R. Reno
Editor, First Things

David Mills
Executive Editor, First Things

Ryan Anderson
Editor, Public Discourse

Asma Uddin
International Legal Fellow, The Becket Fund for Religious Liberty
Editor-in-Chief, AltMuslimah

Ashley E. McGuire

Richard John Neuhaus Fellow, The Becket Fund for Religious Liberty
Editor-in-Chief, AltCatholicah

Robert Novak Journalism Fellow, The Phillips Foundation

Kathryn Jean Lopez
Editor at Large, National Review Online

Ramesh Ponnuru
Senior Editor, National Review

Matthew Schmitz
Deputy Editor, First Things

Justin Taylor
Blogger, "Between Two Worlds," The Gospel Coalition

Thomas Peters
Blogger, "American Papist", CatholicVote.org
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Independent Scholars, Lawyers, and Think Tanks

Nancy Matthews
Former Chancellor of the Roman Catholic Diocese of Bridgeport

George Weigel
Distinguished Senior Fellow and William E. Simon Chair in Catholic Studies,
Ethics and Public Policy Center

William J. Bennett
Host of Morning in America and Washington Fellow, Claremont Institute

Edward Whelan
President, Ethics and Public Policy Center

Michael Novak

George Frederick Jewett Scholar Emeritus in Religion, Philosophy and Public Policy,
American Enterprise Institute

Board member, Ave Maria University

Michael Cromartie
Evangelicals and Civic Life Program
Ethics and Public Policy Center

Brian W. Walsh,
Executive Director, American Religious Freedom Program
Ethics and Public Policy Center

Father Shenan J. Boquet
President, Human Life International

Patrick Fagan
Senior Fellow and Director, Marriage & Religion Research Institute

Austin Ruse
President, C-FAM

Father Jonathan Morris
Author, Televison Analyst
Basilica of St. Patrick’s Old Cathedral, NYC

Maggie Gallagher
Institute for Marriage and Public Policy

Scott Klusendorf,
President, Life Training Institute

Robert C. Odle, Jr.
Partner, Weil Gotshal and Manges
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William Saunders
Senior Vice President and Senior Counsel
Americans United for Life

Charmaine Yoest
President, Americans United for Life

Edward R. Grant
Vice-Chairman, Americans United for Life Affiliated Scholar, Center for Clinical Bioethics,
Georgetown University School of Medicine

Nikolas T. Nikas
President and General Counsel
Bioethics Defense Fund

Dorinda C. Bordlee
VP, Chief Counsel
Bioethics Defense Fund

Grace-Marie Turner
President, Galen Institute

Helen Hull Hitchcock
President, Women for Faith & Family

Elizabeth Kirk
University of Notre Dame Fund to Protect Human Life

Pia de Solenni, SThD
Diotima Consulting, LLC

Matthew J. Franck
Director, William E. and Carol G. Simon Center on Religion and the Constitution
The Witherspoon Institute

Kristina Arriaga
Executive Director, The Becket Fund for Religious Liberty

Jennifer Roback Morse, Ph.D.
Founding President, The Ruth Institute

John F. Brehany, Ph.D.
Executive Director and Ethicist
Catholic Medical Association

Jennifer Bryson
Director, Islam and Civil Society Project
The Witherspoon Institute
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Ed Feulner
President
The Heritage Foundation

Andrew T. Seeley, PhD
Executive Director
Institute for Catholic Liberal Education

James M. Kushiner
Executive Editor, Touchstone
Executive Director, The Fellowship of St. James

Paige C. Cunningham, JD
Executive Director
The Center for Bioethics & Human Dignity

E. Calvin Beisner, Ph.D.
Founder and National Spokesman, Cornwall Alliance for the Stewardship of Creation

Randy Hicks
President and CEO, Georgia Family Council

Eric Cochling
Vice President of Public Policy, Georgia Family Council

Stuart W. Nolan, Jr., Esq.
LegalWorks Apostolate, PLLC

Patrick J. Reilly
President, The Cardinal Newman Society

Alan B. Terwilleger
President
BreakPoint/Colson Center

Robert E. Laird, President
Cabrini Center for Catholic Health Care

Kate O’Beirne
President, National Review Institute

Vishal Mangalwadi
Author

Patricia Pitkus Bainbridge, M.A.

Chairman, Human Life International
Co-Founder, Life Decisions International
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Healthcare Professionals

Ronald J. Distajo, MD, MPH

Clinical Instructor of Medicine, Harvard Medical School
Staff Physician, Beth Israel Deaconess Medical Center
Member, Catholic Medical Association

Jan R. Hemstad, M.D.
Immediate Past President
Catholic Medical Association

John M. Travaline, MD

Professor of Medicine

Temple University School of Medicine
Member, Catholic Medical Association

Sister Marysia Weber, R.S.M., D.O.
Clinical Psychiatrist
Board Certified in Psychiatry and Neurology

Sister Sean Marie, R.S.M., BSN, RN, CPN
Sister Mary Juanita, R.S.M., MSc.OT

Sister Mary Lucy Cyr, RSM, MSN, MA
Pastoral Care Chaplain
St Francis Xavier Health System

Sister Mary Gretchen Hoffman, R.S.M., M.D.

Sister_Mary Raphael Paradis, R.S.M.
Administrator

Sacred Heart Mercy Health Care Center
Jackson, Minnesota

Sister Mary Charles Mayer, R.S.M.
Director of the Office of Consecrated Life
Archdiocese of St. Louis

Sister Jane Mary Firestone, R.S.M., M.D.

Vicar General,

Chief of Staff at Sacred Heart Mercy Health Care Center
Alma, Ml

Mike J. Price, MD
Member, Catholic Medical Association

John F Russo, MD
Member, Catholic Medical Association
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Christin J. Mclintyre, MD, PhD
Member, Catholic Medical Association
Portland, OR

Craig Stump MD, PhD

Associate Professor of Medicine and Nutritional Sciences
Chief, Section of Endocrinology, Diabetes and Hypertension
University of Arizona

Mary A. Andrews

Doctor of Medicine from Creighton University Class of 2009
Member, Catholic Medical Association

Bethesda, MD

Richard P. Wurtz, M.D.
Member, Catholic Medical Association
Lincoln, NE

Brian L. Cmolik, M.D. FACS
Assistant Clinical Professor of Surgery
Case Western Reserve University School of Medicine

Elaine B. York, MD
Member, Catholic Medical Association
Rochester, MN

Jeanne M Hosinski MD
Member, Catholic Medical Association

John Millard, M.M.S., PA-C
Member, Catholic Medical Association

Dr. John P. Cosgrove, D.O.

Family Practice Physician

Catholic Medical Association Member
Franciscan St. Margaret Health

Dyer, IN

Ann S Maresh MSN ACNP
Member, Catholic Medical Association

Kelly Hall, MD

Assistant Clinical Professor of Family Medicine
Ohio State University Medical Center

Member, Catholic Medical Association

Bruce E. Henson, M.D.

Essentia Health Endocrinology
Member, Catholic Medical Association
Duluth, Minnesota
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Marybeth J. Adams, MSN, APRN

Family Nurse Practitioner

St. Catherine Family Health Care & Pregnancy Resource Center
Belgrade, MT

Alfred Tinger, MD

Anthony L. Schapker, MD
St. Mary's Health Service
Evansville, IN

Suzanne Konopka, PA-C
Member, Catholic Medical Association
Asheville, NC

Jerry L. Kitchens, Jr. M.D.

Janet Rother, RN, BSN
Member, Catholic Medical Association

Hank Clever, MD

Private practice physician

President of the American Society for Mohs Surgery
Affiliated with SSM St. Louis Health Care System
Member, Catholic Medical Association

Member, Christian Medical and Dental Association

John Lewis, MD
Ophthalmologist, TPMG
President of the Santa Clara Guild of the Catholic Medical Association

Dr Claire M. Galin
Assistant Professor
Touro University Nevada College of Osteopathic Medicine

Louis C. Breschi, MD
Member, Catholic Medical Association

Cesar Termulo, Jr MD

Lead Pediatrician

East Dallas Health Center

Member, Catholic Medical Association

Thomas Ripperda, MD

Assistant Professor

Sanford School of Medicine

Member, Catholic Medical Association

Harold G Felter, Jr MD
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San Antonio, TX
Fran Black, MSN, FNP

Donald E. Patthoff DDS
Member, Catholic Medical Association

William V. Williams, M.D.
Editor in Chief, The Linacre Quarterly

Erin M. Roberts, M.D.
Family Physician, Hanover, PA
Member, Catholic Medical Association

Richard M. Brenz M.D.
Member, Catholic Medical Association

Rebecca Foreman, MD
Member, Catholic Medical Association

James Lackey, MD
Member, Catholic Medical Association

Earl H Parrish, MD

Gary L. George, MD
Chairman, Miami Valley Hospital Medical Imaging Department
President, SW Ohio Guild of the Catholic Medical Association

Melvin Hecker, D.O., FACEP, FACOEP
Conway, SC

Carl T. Amodio, D.C., DIBAK

Whole Body Health, Inc.

Member, Catholic Medical Association
Roswell, GA

Nicholas Kenney, MD
Orthopedic Surgery
Chief resident
University of Florida

Michael D Sander MD

Rosemary Horstmann, MD
Member, Catholic Medical Association

Richard A. Lloyd, MD
Member, Catholic Medical Association
Fayetteville, AR
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Jean Golden-Tevald, DO
Member, Catholic Medical Association
Family Physician, NJ

Matthew Weitzel, MD
Family Physician at Southeast Lancaster Health Services
Member, Catholic Medical Association

Thomas D Robbins,MD
Jefferson City,MO

Sheila K. Shah, D.M.D.
Member, Catholic Medical Association

Natalie Rodden
Tulane University School of Medicine class of 2012
Past-President, Catholic Medical Association - Student Section

Timothy George, M.D.
Texas Tech University Health Sciences Center
Member, Catholic Medical Association

Moya M. Griffin, MD FACS
Member, Catholic Medical Association
Austin, Texas

Jose A Santos MD
Christus Santa Rosa Medical Center
Member, Catholic Medical Association

Karen Cavanaugh, MD
Member, Catholic Medical Association

Ruth Hayes-Barba, LCSW, MTS
Clinical Supervisor

Northwest Family Services

Member, Catholic Medical Association
Portland, OR

Michael DePietro MD

Jay E. Carpenter, M.D.
Medical Director

La Clinica Guadalupana, Inc
Clearwater, FL

Jana Q. Carpenter, RN, MS
Nursing Public Health
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Jerome Sinsky, MD
Escondido, CA

John F. Rinke, MD
Member, Catholic Medical Association - Milwaukee Guild

Glenn A. Ridder, MD

Member, South Dakota Medical Association

Member, Catholic Medical Association

South Dakota Family Practice Association

Medical Consultant and Practician of the Creighton Model

NFP Medical Director of the Avera Health program - Sioux Falls, SD

Bill D. Davis, M.D.
Member, Catholic Medical Society

Christine Lum Lung, M.D., SFHM

Northern Colorado Hospitalists
Medical Director

Jon K. Marsh, D.O., F.A.C.O.l.
Yuba City, CA

Michelle Stanford, MD

June Mabry M.D.
Emergency Physician, Texas

Enrique J Canton M.D., FAAP, KM
Miami Children’s Hospital

Senior Attending
Member, Catholic Medical Association

Patrick J. Scarpitti, M.D

Stacey W McKenzie MD

Lexington Infectious Diseases Consultants
Lexington, KY

Don D. Bouchard, DO, MBA

Weslei A. Rice, MD

Member, Catholic Medical Association
St. Joseph Physician Associates

Bryan, TX

Henry Kaufman, MD

Karen Dalton MD

38



Richard Cousino, DO

Anthony R. Vigil, MD FACS
NMVAHCS

Associate Professor of Surgery
Assistant Clerkship Director
Albuquerque, NM

Member, Catholic Medical Association

David Reardon, M.D.
Member, Catholic Medical Association

George Delgado, M.D.

Thomas K. Nelson, M.D.
Mayo Clinic Arizona
Member, Catholic Medical Association

Eduardo Gonzalez-Toledo MD,PhD

Professor of Radiology, Neurology and Anesthesiology
LSU School of Medicine

Director of Neuroradiology/ Director of Research
Department of Radiology

LSUHSC in Shreveport

Clint Leonard, MD
Morning Star OB/GYN
Gilbert, AZ

Clint Olson, M.D.
St. Anthony's Primary Care
Denver, CO

Robert Chasuk MD, CFCMC

Associate Director, Graduate Medical Education
Associate Director, Family Medicine Residency Program
Baton Rouge General Medical Center

Maria E. Lorente. M.D.
Member, Catholic Medical Association

Cécile Rochard O' Connor, MD
FRCPC Fellow, Royal College of Physicians of Canada
Member, Catholic Medical Association

Blaise Kovaz, MD
Fellow, American Congress of Obstetrics & Gynecology
Fort Myers, FL

Donald J. Hagler, MD
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Professor of Pediatrics and Medicine
Mayo Clinic College of Medicine
Rochester, MN

Mary Knight, M.D.

Gretchen M. Van Steenwyk-Marsh, D.O., AOBFP

Family Physician, Creighton model Fertility Care teacher/medical consultant

Member, Catholic Medical Association, American Osteopathic Association, American
Osteopathic College of Family Physicians, Osteopathic Physicians and Surgeons of California,
American Academy of Fertility Care Professionals

Fremont-Rideout Health Group and Hospital

Yuba City, CA

Pamela Y. Hollins, MD
Baton Rouge, LA

Veronica Jane Gaetze M.D., F.A.C.0.G.
Avera McKennan Hospital and University Center
Sioux Falls, SD

Barbara Neilan, MD
Member, Catholic Medical Association

Bro. Ignatius Perkins, OP, PhD, RN, FAAN, FNYAM
Dean and Professor of Nursing

Director, RN-BSN Program

Aquinas College

Member, Catholic Medical Association

Justin Klanke, MD
Member, Catholic Medical Association

Cari Henry, MD
Member, Catholic Medical Association
Austin, TX

Laura J. Archuleta, MD
St. Alexius Medical Center
Bismarck, North Dakota

Gerard S Brungardt MD BeL

Medical Director, Hynes Memorial Hospice
Associate Professor Internal Medicine

University of Kansas School of Medicine - Wichita

Jeanne Weisenburger MD
President, Northwest Ohio Guild of the Catholic Medical Association

Peter A. Rosario, MD
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Member Catholic Medical Association
Former Chairman of the Ethics Committee, St. Mary’s Medical Center
Evansville IN

Robert J. Tibesar MD

Pediatric Otolaryngology and Facial Plastic Surgery
Assistant Professor, Department of Otolaryngology
University of Minnesota Medical School
Minneapolis, MN

Terrence D. Lagerlund, M.D.
Member, Catholic Medical Association

Matthew J. Spiewak, D.O.
Elmhurst Clinic, ElImhurst, IL

Hoai-Trinh Nguyen, MD
Pediatrics Resident
Member, Catholic Medical Association

Tim Anders, M.D.
Member, Catholic Medical Association

Paul R. Cieslak, MD
President, Portland Guild of the Catholic Medical Association

Geoffrey W. McCarthy MD MBA
Portland, OR

Charles W. Norris, M.D.

Barbara Ransom, RN
Member, Catholic Medical Association

Susan Beck
Executive Editor, ONCOLOGY

Nathan Hand, M.S., PA-C
Member, Catholic Medical Association

Andrew Porter, D.O., FAAFP

Associate Director, Family Medicine Residency

Associate Director, Sports Medicine Fellowship

Via Christi Health, University of Kansas School of Medicine
Member, Catholic Medical Association

Andrellita Chavez, ATC

B.S. Athletic Training

New Mexico Highlands University
Member, Catholic Medical Association
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Matthew Trom PA-C
Member, Catholic Medical Association

David Stansfield DO LLC
Member, Catholic Medical Association
Hillsboro, MO

Dr. Charles Spivak

Catholic Medical Association physician
Trinity Medical Center

Birmingham, Alabama

Erika Hagstrom
Loyola University of Chicago Stritch School of Medicine

James J. McGovern, MD
Member, Catholic Medical Association

Deacon Patrick Mongan, MD, MAPS
Member, Catholic Medical Association

Sister Edith Mary Hart, RSM, DO

Family Medicine/Geriatrics

Sacred Heart Mercy Health Care Foundation
Member, Catholic Medical Association

Christopher O'Hara, M.D.

Penn State Hershey Children's Hospital

Member, Catholic Medical Association

President, Catholic Medical Association - Philadelphia Guild

Alfred J Carlson, Jr M. D.

Children’s Hospital of Philadelphia
Bryn Mawr Hospital

Lankenau Hospital

Member, Catholic Medical Association

Thomas J. McDonald, M.D.

James J.Holstein,M.D.
Member, Catholic Medical Association — Philadelphia Guild

Mary L. Davenport, M.D.
Obstetrics and Gynecology
El Sobrante, CA

Eulogio R. Galvez, MD

Robert L. Capizzi, MD, FACP, KHS, KM
President and Chief Medical Officer
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CharlestonPharma LLC

Former Chair, Department of Medicine
Jefferson Medical College
Philadelphia, PA

Lauri Leahy, MD
UT-Houston Medical School

Helen Danahey, M.D.
Pediatrician, Cottonwood Pediatrics
Tucson, AZ

Thomas E. Fagan, MD

Associate Professor of Pediatrics

Medical Director, Cardiac Catheterization Laboratory
University of Colorado, Anshutz Medical Campus
Member, Catholic Medical Association

Dave Hammons, MD
Los Gatos, CA

Sister Mary Nika Schaumber, R.S.M., J.C.D.

Co-chair Ethics Department - Saint Francis Health System
Tulsa, OK
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Minutes of Fall 2011 Meeting of
Advisory Committee on Appellate Rules
October 13 and 14, 2011
Atlanta, Georgia

1. Introductions

Judge Jeffrey S. Sutton called the meeting of the Advisory Committee on Appellate Rules
to order on Thursday, October 13, 2011, at 8:30 a.m. at the Ritz-Carlton Hotel in Atlanta,
Georgia. The following Advisory Committee members were present: Judge Michael A.
Chagares, Judge Robert Michael Dow, Jr., Justice Allison H. Eid, Judge Peter T. Fay, Professor
Amy Coney Barrett, Mr. Kevin C. Newsom, and Mr. Richard G. Taranto. Mr. Douglas Letter,
Appellate Litigation Counsel, Civil Division, U.S. Department of Justice (*D0J”), was present
representing the Solicitor General. Also present were former Committee members Judge Kermit
E. Bye, Mr. James F. Bennett, and Ms. Maureen E. Mahoney; Mr. Dean C. Colson, liaison from
the Standing Committee; Professor Daniel R. Coquillette, Reporter for the Standing Committee;
Mr. Peter G. McCabe, Secretary to the Standing Committee; Mr. Jonathan C. Rose, Rules
Committee Officer in the Administrative Office (“AQO”); Benjamin Robinson, deputy in the
Rules Committee Support Office; Mr. Leonard Green, liaison from the appellate clerks; and Ms.
Marie Leary from the Federal Judicial Center (“FJC”). Also attending the meeting’s opening
session were Dean Robert Schapiro and Professor Richard D. Freer of Emory Law School.

Judge Sutton welcomed the meeting participants. He introduced two of the Committee’s
new members, Judge Chagares and Mr. Newsom. He observed that Judge Chagares was
replacing Judge Bye, and that Judge Chagares’s chambers were formerly those of another
Appellate Rules Committee Chair, Justice Alito. Judge Sutton noted that Mr. Newsom had
clerked for Judge O’Scannlain and for Justice Souter, that he had served as Alabama’s Solicitor
General, and that he chairs the appellate litigation group at Bradley Arant Boult Cummings in
Birmingham, Alabama. Judge Sutton reported that the third new member of the Committee —
Neal Katyal, former Acting Solicitor General of the United States — was unable to attend the
meeting. Judge Sutton also welcomed Mr. Rose and Mr. Robinson and noted that they both
came to the AO from Jones Day, where Mr. Rose was a partner and Mr. Robinson an associate.
Professor Coquillette observed that Mr. Rose and Mr. Robinson are doing a wonderful job in
their new positions. Judge Sutton thanked the three departing Committee members — Judge Bye,
Mr. Bennett, and Ms. Mahoney — for their superb service to the Committee. Judge Bye stated
what a pleasure it had been to work with the Committee. During the meeting, Judge Sutton
thanked Mr. McCabe, Mr. Rose, Mr. Robinson, and the AO staff for their preparations for and
participation in the meeting.



Dean Schapiro welcomed the Committee to Atlanta and introduced Professor Freer,
whom Judge Sutton had invited to address the Committee on the topic of rulemaking. Professor
Freer presented an assessment and critique of the rulemaking process, with a focus on the Civil
Rules. Professor Freer asserted that there have been two big problems with the rulemaking
process over the past 15 to 20 years: first, that the rulemakers have been too active, and second,
that some of the rules amendments were directed toward nonexistent problems. During the
roughly three-quarters of a century of federal rulemaking under the Rules Enabling Act there
have been more than 30 sets of amendments — 14 of which took effect within the last 15 years.
The increased frequency of rule amendments creates fatigue among judges, practitioners, and
academics, with the result that people no longer pay attention to pending rule amendments and
when amendments take effect there is no “buy-in” among those who must read and apply the
Rules.

Professor Freer gave two examples of the public’s lack of engagement with the
rulemaking process. One was a case in which the court was unaware that the 2000 amendment to
Civil Rule 26(b)(1) had changed the presumptive scope of discovery from nonprivileged matter
relevant to “the subject matter” of the action to nonprivileged matter relevant to any party’s
“claim or defense.” In fact, Professor Freer stated, a recent study has suggested that this change
in Rule 26(b)(1) has had no actual impact. Another example was the 2007 restyling of the Civil
Rules; Professor Freer reported that when he had mentioned the upcoming restyling to
practitioners, none of them knew about it. The Civil Rules, Professor Freer asserted, are not read
by lay people; they are read by lawyers who are familiar with the pre-restyling language.
Professor Freer pointed out that changes in well-established terminology impose costs. For
instance, changing the term “directed verdict” in Civil Rule 50 to “judgment as a matter of law”
means that Civil Rule 50's language now differs from the language in many cognate state
procedure rules. The restyling of the Civil Rules has required law firms to revise many standard
forms, and has required new editions of many treatises and casebooks.

Professor Freer suggested that the rulemaking process is dominated by a small group of
people who set the rulemaking agenda. One cannot, he suggested, impose changes from the top;
rather, buy-in is needed from those who use the Rules. Rule amendments, Professor Freer
concluded, should be like faculty meetings: rare and purposeful. A participant asked Professor
Freer for his thoughts on the reasons for the increase in rulemaking activity. He responded that
he does not have an explanation for the increase, but he suggested that perhaps members of the
Rules Committees feel that they should work on rules changes every year. Professor Freer
argued that the rulemakers’ activities used to be more focused; for example, in the 1966
amendments to the Civil Rules the rulemakers overhauled party joinder.

An attorney member noted that it is expensive for firms to buy the new editions of
treatises and rule books; this member also agreed that there are a lot of differences between
federal and state procedural rules that do not make much sense. Professor Freer observed that
states are less likely to have the resources to engage in continual updates to their rules. He
posited that the Rules Committees’ focus on issues such as restyling had distracted the
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committees from focusing on larger issues. He stated that the Rules Committees had done a
good job with the Civil Rules amendments relating to electronic discovery but he argued that
they had not done as well in responding to concerns about pleading.

Professor Coquillette observed that Professor Freer is a valued coauthor of the Moore’s
Federal Practice treatise. Professor Coquillette pointed out that from the perspective of the Rules
Committees, three factors have contributed to the frequency of rule amendments. First, the
Committees often must respond to legislative initiatives to change the Rules. Second, the
Supreme Court has taken an active role, in recent decisions, in interpreting the Rules. Third,
changes in technology have required changes in the Rules — for example, with respect to
electronic filing and electronic discovery.

Judge Sutton asked Professor Freer whether he would prefer a system in which each set
of Rules were revised only every five years. Professor Freer responded that such a system would
be beneficial; whether the interval were five years or three years, such a system would provide
users of the Rules with some predictability. An appellate judge member asked Professor Freer
for his views on local rules. Professor Freer observed that local rules are very important in
everyday practice; commentators often discuss the issue of disuniformity arising from local rules,
but he stated that he does not have a sense of whether that is a serious problem. Another
appellate judge member voiced the view that there should be no local rules, and that federal
practice should be entirely uniform throughout the country. An attorney member asked whether
the time lag between a rule amendment’s initial introduction and its effective date risks rendering
rule amendments obsolete before they even take effect. Professor Freer added that part of the
time lag is due to the layers of public participation built into the rulemaking process, and he
argued that this is ironic given that many interested parties do not participate in that process. An
attorney participant voiced doubt that reducing the frequency of rule amendments would increase
participation by lawyers.

An attorney member asked whether the restyling of the Rules had made the Rules more
accessible to new lawyers. Professor Freer conceded that it had, but argued that older lawyers
had invested a lot of effort in becoming familiar with the pre-restyling version of the Rules. A
member noted that law students may find the restyled Rules more accessible, but they will still
need to contend with the pre-restyling version of the Rules when they research older cases.
Professor Coquillette noted that the Bankruptcy Rules have not yet been restyled, and that many
litigants in bankruptcy court are pro se.

Judge Sutton asked Professor Freer whether he feels that it would be useful to amend a
Rule where the Rule’s text does not currently reflect actual practice. For example, Appellate
Rule 4(a)(2)’s text provides little guidance as to the circumstances when a premature notice of
appeal will relate forward. Is it helpful to the bench and bar for the Rules to codify what the
courts are doing in caselaw? Professor Freer responded that it would be useful to amend the
Rule to reflect current practice, particularly if a majority view can be identified.



Judge Sutton thanked Professor Freer for his thought-provoking presentation. It is always
important, he noted, to keep in mind the costs as well as the benefits of amending the Rules.

I1. Approval of Minutes of April 2011 Meeting

A motion was made and seconded to approve the minutes of the Committee’s April 2011
meeting. The motion passed by voice vote without dissent.

III.  Report on June 2011 Meeting of Standing Committee

Judge Sutton summarized relevant events at the Standing Committee’s June 2011
meeting. The Standing Committee approved for publication proposed amendments to Rules 28
and 28.1 concerning the statement of the case, and proposed amendments to Form 4 concerning
applications to appeal in forma pauperis. Those proposals, along with previously-approved
proposals to amend Rules 13, 14, and 24, are currently out for public comment. Judge Sutton
noted that the Standing Committee has created a Forms Subcommittee to coordinate the efforts
of the Advisory Committees to review their forms and the process for amending them.

Judge Sutton reported that the proposed amendments to Appellate Rules 4 and 40 (which
will clarify the treatment of the time to appeal or to seek rehearing in civil cases to which a
United States officer or employee is a party) are currently on track to take effect on December 1,
2011 (absent contrary action by Congress). Because the time to appeal in a civil case is set not
only by Appellate Rule 4 but also by 28 U.S.C. § 2107, legislation has been introduced that will
make the same clarifying change to Section 2107. Such a change is very important in order to
avoid creating a trap for unsophisticated litigants. The goal is for the amendment to Section
2107 to take effect simultaneously with the amendments to Rules 4 and 40.

IV.  Action Items
A. For publication

1. Item No. 09-AP-C (FRAP 6 / direct bankruptcy appeals) and Item No.
08-AP-L (FRAP 6(b)(2)(A) / Sorensen issue)

Judge Sutton invited Professor Barrett to introduce these items, which relate to proposals
to amend the Appellate Rules’ treatment of appeals in bankruptcy matters. Professor Barrett
observed that the context for these items is the Bankruptcy Rules Committee’s project to amend
Part V111 of the Bankruptcy Rules (dealing with appellate procedure in bankruptcy). She
reminded members that the two Committees had held a joint meeting in spring 2011 to discuss
the Part VI project and related proposals concerning Appellate Rule 6. During summer 2011,
Professor Barrett attended (and the Reporter participated telephonically in) a meeting to further
discuss these issues.



Professor Barrett provided an overview of the proposals to amend Appellate Rule 6. Rule
6(a) addresses appeals from a district court exercising original jurisdiction in a bankruptcy case.
Rule 6(b) governs appeals from a district court or a bankruptcy appellate panel (BAP) exercising
appellate jurisdiction in a bankruptcy case. Rule 6 does not currently address the procedure for
taking a permissive appeal directly from the bankruptcy court to the court of appeals under 28
U.S.C. § 158(d)(2). Since Section 158(d)(2)’s enactment in 2005, direct appeals under that
provision have been governed by interim statutory provisions that referenced Appellate Rule 5.
The proposed amendments would add a new subdivision (c) to Rule 6 that would govern such
direct appeals. The proposals would also make several amendments to Rule 6(b)’s treatment of
appeals from district courts or BAPs exercising appellate jurisdiction.

The Reporter observed that Rule 6's title would be amended to reflect an expanded
breadth of application. Various portions of the Rule’s text would be restyled. Cross-references
to statutory and rules provisions would be updated. Under Rules 6(b) and 6(c), Rule 12.1's
indicative-ruling procedure would apply to appeals in bankruptcy cases, with references to the
“district court” read to include a bankruptcy court or BAP.

Rule 6(b)(2) would be revised to remove an ambiguity that had resulted from the 1998
restyling: Instead of referring to challenges to “an altered or amended judgment, order, or
decree,” the Rule would refer to challenges to “the alteration or amendment of a judgment, order,
or decree.” (The 2009 amendments to Rule 4(a)(4) removed a similar ambiguity from that Rule.)
The amended provision would read: “If a party intends to challenge the order disposing of the
motion — or the alteration or amendment of a judgment, order, or decree upon the motion — then
the party, in compliance with Rules 3(c) and 6(b)(1)(B), must file a notice of appeal or amended
notice of appeal. The notice or amended notice must be filed within the time prescribed by Rule
4 — excluding Rules 4(a)(4) and 4(b) — measured from the entry of the order disposing of the
motion.” In the second of these sentences, Professor Kimble has suggested replacing “The notice
or amended notice” with “It.” The Reporter stated that she disagrees with this suggestion; the
longer option is clearer, and given the importance of this filing requirement, clarity is key. Mr.
Letter stated that “The notice or amended notice” is clearer; two appellate judge members and an
attorney participant expressed agreement with this view.

The Reporter pointed out that a number of the proposed changes to Rule 6(b)(2)(C) and
(D) — and a number of aspects of proposed Rule 6(c) — are designed to reflect the ongoing shift to
electronic filing. This shift is changing the way in which the record is assembled and transmitted
to the court of appeals. The proposed amendments use the term “transmit” to denote both
transmission of a paper record and transmission of an electronic record; they use the term “send”
to denote transmission of a paper record. An appellate judge suggested that the proposals’ use of
the term “transmit” is clear when read in context. Professor Barrett pointed out that the Part VIII
proposals also use the term “transmit.” Mr. McCabe reported that the Bankruptcy Rules
Committee had discussed this term at length during its fall 2011 meeting, and had decided to
include a definition of “transmit” for the purposes of the Part VIl rules. An appellate judge
member asked how the Civil Rules and the other Appellate Rules treat the topic of electronic
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filing and transmission; this member also asked whether the proposed Part VI rules will define
“transmit.”

An attorney member asked whether the language proposed for Rule 6 would encompass
all the possible modes of furnishing the record; for example, he noted that a record could be sent
in paper form, or could be transmitted as an electronic document, or could be made available in
the form of a set of links to portions of the electronic record. Mr. Green observed that when the
record is transmitted electronically this is usually accomplished by transmitting a list of the
record’s components, which can then be accessed by document number. In the Sixth Circuit, he
reported, the court directly accesses any desired portions of the record. Mr. Green concluded that
there are a variety of ways in which the record can be furnished to the court of appeals and that
the various methods are changing over time. The attorney member suggested that the term
“transmit” does not seem to encompass instances where the court below sends a list or index as
opposed to the documents themselves; he proposed that better terms might be “furnish” or
“provide.” He noted that such a change in terminology could also affect any cross-references to
the transmission of the record. A district judge member agreed that a broader term like “furnish”
or “provide” seems preferable. Mr. Robinson observed that the Committee Note to the original
adoption of Appellate Rule 11 uses the term “transmit.” An attorney participant pointed out that
the term “send” could be read to encompass electronic transmission, and that using “send”
specifically to denote paper transmission would not be clear.

Judge Sutton noted that it will be important to discuss this issue with the Bankruptcy
Rules Committee and to coordinate with that Committee in preparing proposals for consideration
at the Committees’ spring meetings. Professor Coquillette predicted that the Standing
Committee will have a heavy agenda at the June 2012 meeting, and he suggested that it would be
advisable to discuss the Appellate Rule 6 proposal at the Standing Committee’s January 2012
meeting. Judge Sutton proposed that the Committee should try to settle on appropriate
terminology for the Rule 6 draft in advance of the January 2012 Standing Committee meeting.

Mr. Green noted that these questions about electronic transmission relate to more general
issues about the need to consider updating the Appellate Rules to address electronic filing. (The
Committee discussed those broader issues later in the meeting.) The Committee briefly
discussed other features of the Rule 6 proposal, including the treatment of stay requests and the
treatment of materials that had been sealed in the lower court. Professor Barrett suggested that it
would promote clarity to state in Rule 6(c)(2)(C) that Rule 8(b) (in addition to Bankruptcy Rule
8007) applies to requests for stays pending appeal.

The Committee determined by consensus to work further on the drafting of the Rule 6
proposal in advance of the January 2012 Standing Committee meeting.

V. Discussion Items

A. Item No. 08-AP-D (FRAP 4(a)(4))
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Judge Sutton invited Mr. Taranto to introduce Item No. 08-AP-D, which concerns Peder
Batalden’s suggestion that the Committee amend Appellate Rule 4(a)(4) to address potential
problems arising from the possibility of a time lag between entry of the order disposing of a
tolling motion and entry of any resulting amended judgment. Mr. Taranto began by suggesting
that this is an issue that started small; then it got bigger; and now it seems that perhaps the
balloon has burst. He noted that sometimes it is not clear whether an order has “disposed of” a
postjudgment motion. Moreover, he noted, in some instances the time lag between entry of such
an order and entry of a resulting amended judgment might be longer than the 30-day time limit
for taking an appeal. The Committee considered various ways to address this issue, but found
that each possibility carried a risk of creating other problems. Mr. Taranto recalled that he had
suggested that the Committee consider proposing to the Civil Rules Committee that it broaden
Civil Rule 58(a)’s separate document requirement. Mr. Taranto observed that a number of
participants had expressed concern about such a proposal — notably the participants in the
Appellate Rules Committee’s joint discussion with the Bankruptcy Rules Committee, and also
Professor Cooper. A central concern, Mr. Taranto noted, is that district courts already neglect to
comply with the existing separate document requirement. Mr. Taranto closed his introductory
remarks by wondering whether this item presented an example of the occasions that Professor
Freer had posited, when rulemaking changes are not warranted.

Judge Sutton thanked Mr. Taranto for his work on this item, and noted that Ms. Mahoney
had also participated in the efforts to find a solution. Judge Sutton observed that Mr. Batalden
had identified a potential problem. It is not clear, however, how frequently this problem arises in
practice. Any changes in the mechanics of Rule 4(a) are delicate in light of the fact that statutory
appeal deadlines (such as those set in 28 U.S.C. § 2107) are jurisdictional. Improving the clarity
of Rule 4 is an important goal, and the Committee tried diligently to find a way to address Mr.
Batalden’s concerns, but each possibility that the Committee discussed raised potential problems.
Judge Sutton suggested that it was time for the Committee to determine what to do with this
item.

An appellate judge participant stated that it would be worthwhile to explore the question
further. An attorney participant suggested that, if this issue comes up in practice, courts are
likely to interpret the term “disposing of” in Rule 4(a)(4) in a way that preserves appeal rights; it
might be better, this participant posited, to leave the issue to the courts. An attorney member
stated that, although he had not recently reviewed the prior options considered by the Committee,
he recalled that each presented difficult issues; one should not, this member suggested, amend
the Rule absent a real need to do so. A participant asked the Reporter what she thought; she
responded that the concerns about district-court noncompliance with the separate document
requirement seem well-founded, and she wondered whether the costs of amending Rule 4(a)(4)
might outweigh the benefits.

A member moved that the Committee remove this item from its agenda until a case
raising this problem is brought to the Committee’s attention. The motion was seconded and
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passed by voice vote without dissent. Judge Sutton undertook to write to Mr. Batalden and thank
him for his helpful suggestion.

B. Item No. 09-AP-B (definition of “state” and Indian tribes)

Judge Sutton invited Justice Eid to introduce this item, which concerns Daniel Rey-
Bear’s proposal that federally recognized Native American tribes be treated the same as states for
purposes of amicus filings. Justice Eid described Mr. Rey-Bear’s proposal and noted that the
Committee had received resolutions in support of the proposal from the National Congress of
American Indians and the Coalition of Bar Associations of Color. She reminded the Committee
that it had asked Ms. Leary and the FJC to research the treatment of tribal amicus filings in the
courts of appeals. Ms. Leary found that motions to make such filings are ordinarily granted, and
that the filings are largely concentrated in the Eighth, Ninth, and Tenth Circuits. At the
Committee’s request, Judge Sutton wrote to the Chief Judges of those three circuits to ask for
their circuits’ views on the proposal to amend Appellate Rule 29 to treat tribes the same as states
and also for their views on the possibility of adopting a local rule on the subject. Chief Judge
Riley subsequently reported that he had circulated the inquiry to three relevant Eighth Circuit
committees and had received only three responses, of which two favored either a national or a
local rule amendment and one favored only a local rule amendment if appropriate. Circuit Clerk
Molly Dwyer reported that the Ninth Circuit supported the proposal to amend Rule 29 and
offered some drafting suggestions for such an amendment. The Reporter added that, since
receiving those responses, the Committee had also received a response from Chief Judge Briscoe,
who reported that the Tenth Circuit judges had considered Judge Sutton’s inquiry and that a
majority of the judges saw no need to amend Rule 29. Chief Judge Briscoe reported that the
discussion was lively but that the majority view was clear that Native American tribes should not
be treated differently from other litigants.

Justice Eid summarized the Committee’s prior discussions, noting that those discussions
had focused on the value of treating Native American tribes with dignity and also on the question
of whether municipalities should also be accorded the right to file amicus briefs without party
consent or court leave. Judge Sutton observed that there are strong arguments both for and
against amending Rule 29. As to the dignity issue, he noted that tribes share qualities with both
states and the federal government. He observed that, if anything, Supreme Court Rule 37.4 is
harder to explain, from this perspective, because Rule 37.4 permits municipal governments, but
not Native American tribes, to file amicus briefs without party consent or court leave. Often, he
noted, when the Appellate Rules are amended the Supreme Court also amends its own rules in a
similar fashion. One possible course of action would be to amend Rule 29 to treat both tribes
and municipalities the same as states. Although one Committee member had earlier asked why
those types of entities should be treated better — for purposes of amicus filings — than foreign
governments are, one could argue that it is possible to draw the line at the United States’ border.
On the other side of the argument, Judge Sutton noted that the Eighth, Ninth, and Tenth Circuits
have voiced a spectrum of views on this proposal — as have the members of the Standing
Committee. There are no local rules in any circuit that currently take the approach that is
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proposed for Rule 29.

Judge Sutton suggested that one possible course of action would be to write to the Chief
Judges of all the circuits to share with them the Committee’s discussions and research, and to
state that although the Committee is not moving ahead with a national rule change at this point, it
IS open to each circuit to adopt a local rule authorizing Native American tribes to file amicus
briefs without party consent or court leave. The letter could report that a number of Committee
members favor such a rule but that the Committee is not prepared at this point to adopt it as an
amendment to Rule 29. The responses to such a letter, he suggested, could help the Committee
discern whether it makes sense to amend Rule 29. On the other hand, though a circuit could
adopt a local rule permitting amicus filings as of right by Native American tribes, it does not
appear that a circuit would have authority to adopt a local rule exempting Native American tribes
from Rule 29(c)(5)’s authorship-and-funding disclosure requirement. Professor Coquillette
cautioned against sending a letter that would encourage the proliferation of local rules.

Alternatively, Judge Sutton suggested, he could write to the Chief Judges of all the
circuits to solicit their views concerning the proposal to amend Rule 29. A district judge member
stated that it would be useful to do so. This member stated that he finds the dignity argument
compelling, but that if there were resistance from the courts of appeals, that would give him
pause. One participant suggested that although the dignity argument is appealing, not everyone is
persuaded by it and the issue is one with political overtones. An attorney participant argued that
it would be preferable for the Committee to follow the Supreme Court’s lead concerning the
question of tribal amicus filings. Mr. Letter stated that he supported the idea of soliciting the
views of the rest of the circuits; he also reiterated the DOJ’s position that Native American tribes
should be consulted and he offered the DOJ’s help in arranging that consultation. It was
suggested that it would be helpful if the DOJ could explain in writing its views concerning
consultation.

An attorney member asked whether anyone had asserted that Native American tribes have
been deterred from proffering amicus briefs due to the requirement of seeking court leave to file
them. Judge Sutton responded that such a concern does not seem to be the motivating factor in
Mr. Rey-Bear’s proposal. The attorney member also observed that the overall issue of tribal
amicus filings includes not only Rule 29(a)’s provision concerning filing without court leave or
party consent but also Rule 29(c)(5)’s requirement of the authorship-and-funding disclosure.

A committee member asked whether soliciting the views of the other circuits would
provide the Committee with useful information; this member noted that the Committee is already
aware that the Tenth Circuit strongly opposes amending Rule 29. Judge Sutton responded that if
it turns out that there is a lopsided division in views among the circuits — for example, if no
circuits other than the Tenth Circuit oppose amending Rule 29 — then some members might find
that information to be relevant. A district judge member agreed and suggested that if that were to
turn out to be the case, that information might even persuade the Tenth Circuit to reconsider its
own view of the matter.



An appellate judge member offered a differing view, arguing that the Committee has the
information it needs and that it should decide whether to amend Rule 29. This member argued in
support of treating tribes the same as states for purposes of amicus filings; the member stated that
such an approach would have no downside and that the rule amendment could also encompass
municipalities and could be justified on the grounds that all large, important, sovereign entities
should be treated similarly under Rule 29. The Reporter stated that although the extent of tribal
government authority is much debated and has been altered in Supreme Court decisions since
1978, the doctrine is still clear that Native American tribes retain their sovereignty except to the
extent that it has been removed by a federal treaty, by a federal statute, or by implication of the
tribes’ status as “domestic dependent nations.” An attorney member observed that the term
“state” is now defined by Appellate Rule 1(b) to include United States territories, which are not
sovereign entities; under Rules 1(b) and 29(a), those non-sovereign entities are permitted to file
amicus briefs without party consent or court leave. This member asked whether amending Rule
29(a) to treat tribes the same as states would be perceived as having broader implications for
legal doctrines concerning tribal authority. A participant responded that the answer to that
question is unclear. In any event, this participant observed, those who oppose treating tribes the
same as states for purposes of Rule 29(a) may do so for reasons unrelated to their views of tribal
sovereignty; such opponents may have a general aversion to amicus filings and may view the
requirement of a motion for leave to file an amicus brief as a useful hurdle.

An attorney member asked whether the Committee knows how frequently municipalities
seek leave to file amicus briefs in the courts of appeals. A district judge member noted that a
letter soliciting the views of the circuits concerning tribal amicus filings could also solicit their
views concerning municipal amicus filings. Mr. Letter argued that, given the range of views
expressed by the three circuits the Committee consulted to date, the Committee should not move
forward without consulting the remaining circuits. The attorney member expressed support for
asking the circuits about both tribal amicus filings and municipal amicus filings, in order to get a
sense of how a rule change would affect the courts’ functioning. An appellate judge member
observed that such information would not change the assessment of the dignity argument. But
the attorney member responded that this information would illuminate the likely impact of a rule
change. Another attorney participant stated that it would be useful to learn the views of the other
circuits. An appellate judge member stated that the inquiry to the circuits should ask about both
tribal and municipal amicus filers.

An attorney member — turning to the question of the disclosure requirement — observed
that as one moves along the spectrum from the federal government to other government entities
the likelihood of ghostwritten briefs increases (though it is still low). States with well-developed
appellate operations write their own amicus briefs, but that might not always be true of states
with less-developed appellate litigation functions. When a brief is circulated among the
members of the National Association of Attorneys General, those reviewing the brief want to
know who wrote it. An appellate judge member agreed that states’ practices vary. Another
attorney member asked whether one could amend Rule 29(c)(5) to apply the authorship-and-
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funding disclosure requirement to all amici, including government amici. Such an approach
would differ from that taken in Supreme Court Rule 37.6, but, he argued, the practicalities of
amicus briefs differ as between filings in the courts of appeals and filings in the Supreme Court.
Mr. Letter noted that if the disclosure requirement extended to the United States’ amicus filings,
the United States’ answers to all the questions would always be “No.” A participant asked
whether extending the disclosure requirement to the United States would raise separation of
powers issues. An attorney participant asked whether such an amendment to Rule 29(c)(5)
would run counter to the presumption that one should not amend a rule that is functioning well.

By consensus, the Committee resolved to return to this item at its spring 2012 meeting.
C. Item No. 10-AP-A (premature notices of appeal)

Judge Sutton introduced this item, which concerns the possibility of amending Appellate
Rule 4(a)(2) to reflect the treatment of premature notices of appeal. He noted that it would be
hard to guess, from the current language of Rule 4(a)(2), the way that the caselaw treats the
various situations in which a premature notice of appeal might be filed. The caselaw itself
appears to be developing in a way that shows a convergence of approaches among the circuits.
The exception is the treatment of instances when an order disposing of fewer than all claims or
parties is followed by disposition as to all remaining claims or parties; the majority view allows
relation forward in that circumstance but the Eighth Circuit takes the opposite view.

Judge Sutton noted three possible approaches that the Committee could take. It could
amend Rule 4(a)(2) to codify the majority approach to common scenarios; this would provide
information that the average litigant could not infer from current Rule 4(a)(2). Or the Committee
could choose not to amend the rule and to allow the caselaw to continue to develop. Or the
Committee could amend Rule 4(a)(2) to narrow the range of circumstances in which relation
forward is permitted; although such an amendment could provide a bright line rule, it would
overrule a good deal of precedent and could lead to the loss of appeal rights. Judge Sutton asked
whether Committee members would support the latter approach; no members indicated support
for it. He then asked whether the Committee was interested in amending the Rule to codify
existing practices.

Mr. Letter suggested that it would be useful to provide clarity and to diminish the need to
research the law. A district judge member asked whether it would be possible to amend the
Committee Note to provide this clarification. Mr. McCabe explained that it is not an option to
amend the Notes without amending the Rule text. Professor Coquillette recalled that Professor
Capra had published (through the FJC) a pamphlet discussing aspects of the original Committee
Notes to the Federal Rules of Evidence that warranted clarification (in some instances, because
the rule discussed in the relevant Note was later altered by Congress). Professor Coquillette
pointed out that there is a preference for not citing caselaw in Committee Notes because the cases
might later be overruled.
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Judge Sutton asked how often rules have been amended in order to codify existing
practices. The Reporter noted the example of Civil Rule 62.1 and Appellate Rule 12.1,
concerning indicative rulings. However, Professor Coquillette observed that such codification is
not the norm. An attorney participant suggested that making the law more accessible provides a
good reason for rulemaking. But an appellate judge member noted that, on the other hand, it
might be argued that specifying in the rule the instances in which a premature notice of appeal
relates forward might encourage imprecise practice concerning notices of appeal.

An attorney member asked whether it would be possible to amend Rule 4(a)(2) merely by
substituting “an appealable” for “the,” so that the Rule would read: “A notice of appeal filed after
the court announces a decision or order — but before the entry of an appealable judgment or order
— is treated as filed on the date of and after the entry.” That amendment could be accompanied
by an explanatory Committee Note. However, one problem with that language might be its
potential breadth; it could be read to cover, for example, a notice of appeal filed after entry of a
clearly interlocutory order and well before entry of final judgment.

An attorney participant turned the Committee’s attention to another possible amendment
illustrated in the materials. This proposal would leave the existing language of Rule 4(a)(2) as it
stands and then add: “Instances in which a notice of appeal relates forward under the first
sentence of this provision include, but are not limited to, those in which a notice is filed”
(followed by a list of instances in which relation forward is permitted under current law). The
attorney pointed out that this proposal was incoherent because the examples in which current law
permits relation forward do not actually fit within the language of Rule 4(a)(2)’s current text. An
attorney member pointed out that this inconsistency would not arise if “an appealable” were
substituted for “the” in the current text of Rule 4(a)(2). But the attorney participant responded
that such a change could broaden the application of relation forward beyond that permitted by
current doctrine.

An appellate judge member agreed with the concern — voiced earlier in the discussion —
that such an amendment to Rule 4(a)(2) could unduly encourage parties to file notices of appeal
early. This member suggested that it might be better not to amend the rule. He moved to remove
this item from the Committee’s agenda. The motion was seconded and passed by voice vote
without opposition.

D. Item No. 10-AP-I (consider issues raised by redactions in appellate briefs)

Judge Sutton invited Judge Dow to introduce Item No. 10-AP-I, which concerns
questions raised by sealing or redaction of appellate filings. Judge Dow observed that this item
arose from a suggestion by Paul Alan Levy — an attorney at Public Citizen Litigation Group —
that redaction of appellate briefs creates problems for would-be filers of amicus briefs. Sealing
on appeal, Judge Dow noted, raises questions beyond those that concern amici. He noted a
number of related but distinct issues, such as issues raised by protective orders in the district
court that seal discovery materials, and issues concerning redactions pursuant to the recently-
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adopted privacy rules. In contrast to questions relating to protective orders governing discovery,
the question of sealing on appeal solely concerns materials filed with the court.

Judge Dow observed that there are a number of different possible approaches to sealing
on appeal. One approach is that taken by the D.C. Circuit and Federal Circuit; these circuits
require the litigants — at the outset of the appeal — to review the record, mutually agree on
whether some or all sealed portions can be unsealed, and present that agreement to the court or
agency below. Some other circuits appear to operate on the assumption that materials that were
sealed in the district court presumptively remain sealed on appeal. A third approach is that taken
by the Seventh Circuit (and in some instances by the Third Circuit); this approach provides a
grace period during which matters sealed below remain sealed on appeal, but mandates that those
matters are unsealed (to the extent they appear in the record on appeal) if no motion is made
within the grace period to maintain the seal on appeal.

Judge Dow suggested several questions for the Committee to consider. An initial
question is whether there should be a national rule governing sealing on appeal. A national rule,
he observed, would create a uniform approach. He noted the underlying principle that court
business should be public. An appeal, he pointed out, comes later in the court process and the
original reason for sealing an item in the court below may have dissipated by the time of the
appeal. Another question is who should review the question of sealing at the time of the appeal.
One possibility is to put the onus on the parties to review the continued appropriateness of any
sealing orders. Another possibility would be to place this burden on the lower court. One
advantage of that approach is that the district judge is familiar with the record. But requiring the
district judge to review sealing orders at the conclusion of every case would be overbroad,
because not all judgments are appealed; a narrower approach would provide that the judge’s duty
to review any sealing orders would be triggered by the filing of a notice of appeal. A third
possibility would be to adopt the Seventh Circuit approach and require the parties to an appeal to
make a motion if they desire the sealing to continue on appeal.

Judge Dow pointed out that this set of issues is complex, and that a number of areas
require further study — for instance, concerning the question of sealing in criminal appeals. He
observed that it will be important to consider how the CM/ECF systems are working. For
example, in the Seventh Circuit, the CM/ECF system has sealed functionality (so that the district
judge assigned to the case can view sealed filings through CM/ECF). Courts are in different
places on these questions.

The Reporter posited that the question of sealing on appeal is distinct from the question
of protective orders concerning discovery materials under Civil Rule 26(c). In the latter context,
many or all of the sealed materials may never be filed with the court; by contrast, sealing on
appeal by definition concerns materials filed by a party in support of or in opposition to a request
for action by the court. Judge Sutton, noting the variation among the circuits’ approaches to
sealing on appeal, suggested that the Committee discuss the significance of that variation.
Professor Coquillette responded that one approach would be to wait for the Supreme Court to
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resolve these questions; another approach would be to pursue uniformity through the
promulgation of a national rule. Mr. McCabe pointed out the salience of the Judicial Conference
Committee on Court Administration and Case Management (“CACM”). CACM’s jurisdiction,
he noted, encompasses questions of privacy and sealing. He observed that those planning the
Next Generation of CM/ECF have approved two requirements for the next iteration of the
CM/ECEF system: First, the system must accommodate a sealed as well as a non-sealed level of
filing; and second, there should be a system for “lodging” submissions with the court without
actually filing them. An attorney participant asked how frequently non-parties make motions to
unseal a sealed filing.

Judge Sutton suggested that it might be useful to form a working group to consider these
issues further; the group could consider not only the possibility of a rule change but also
alternatives to rulemaking. Mr. Letter agreed to work with Judge Dow and the Reporter on this
topic. Judge Sutton invited any other member who is interested to participate in this effort. By
consensus, the Committee retained this item on its study agenda.

VI. Additional Old Business and New Business
A. Item No. 11-AP-B (FRAP 28 / introductions in briefs)

Judge Sutton invited the Reporter to introduce Item No. 11-AP-B, which concerns the
possibility of amending Rule 28 to discuss the inclusion of introductions in briefs. The Reporter
stated that this topic grows out of Committee discussions concerning the proposal — currently out
for comment — that would amend Rule 28 to combine the statement of the case and of the facts.
Some participants in those discussions had suggested that it would be useful for Rule 28 to alert
lawyers to the possibility of including an introduction in their brief. Participants had also
discussed a related idea of moving the statement of issues (currently provided for in Rule
28(a)(5)) so that it would follow rather than precede the statement of the case. Rather than
attempt to address these issues in the context of the proposal concerning the statement of the
case, the Committee had added these questions to its agenda as a separate item.

Few rules currently address the question of introductions in briefs, though experienced
appellate litigators often include them. Eighth Circuit Rule 28A(i)(1) requires appellants to
include an up-to-one-page statement that includes a summary of the case and a statement of
whether oral argument should be heard; appellees may include a responsive statement. Mr.
Letter has mentioned to the Committee that the Ninth Circuit is considering adopting a local rule
on introductions in briefs. Apart from that, there do not appear to be local circuit rules on point.
The Supreme Court rules do not address introductions; the first item in a Supreme Court brief is
the Questions Presented (in which experienced litigators may include a few sentences that serve
the role of an introduction). Thanks to helpful research by Holly Sellers, the Committee is aware
that three states have relevant provisions. Kentucky requires a very brief introduction (one or
two sentences concerning the nature of the case). New Jersey permits a “preliminary statement”
of up to three pages. Washington permits the inclusion of an introduction.
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Amending Rule 28 to discuss introductions would codify current practice and might
simplify the lawyer’s task by making clear that an introduction is permissible. Promoting the
inclusion of introductions would be helpful to the extent that those introductions are well-written.
But such an amendment might also have costs. Not all introductions would be skilfully drafted.
Some might include factual assertions that are not tied to the record. Some might try to present
too many ideas “up front.” Given those possible costs, perhaps this is something that should be
dealt with, if at all, by local rule. If a national rule were to be drafted, it presumably would
permit but not require an introduction. Other things that the rule might address could include the
introduction’s length (presumably the introduction would count toward the overall length limit
for the brief); guidance concerning the introduction’s contents; the introduction’s placement in
the brief (a necessary topic given that Rule 28(a) directs that the listed items appear in the order
stated in the rule); and the respective roles of the introduction and the summary of argument.

Judge Sutton suggested that a central question is whether Rule 28 should be amended to
reflect current practice concerning introductions. An attorney participant suggested that such an
amendment is unnecessary because the proposed amendments to Rules 28 and 28.1 that are
currently out for comment give lawyers flexibility to include an introduction as part of the
statement of the case. An attorney member agreed that this item is “a solution in search of a
problem”; he currently includes introductions in his briefs. Mr. Letter disagreed, arguing that
although experienced appellate lawyers include introductions, the rest of the bar may not be
aware that they can do so under the current Rule. He noted that when he advises young lawyers
to add an introduction in a brief, they often come back to him, after reading Rule 28, to ask
whether it is permissible to do so.

Judge Sutton observed that if the currently published proposals are adopted, Rule 28(a)(6)
would require “a concise statement of the case setting out the facts relevant to the issues
submitted for review and identifying the rulings presented for review, with appropriate references
to the record (see Rule 28(e)).” The attorney participant suggested that it would be possible to
amend this provision to mention “an optional introduction.” But even without such a
modification, she argued, the published language would permit the inclusion of an introduction
as part of the statement of the case.

An attorney member asked how one would describe the appropriate contents of an
introduction. Mr. Letter stated that an introduction can usefully state what the case is about and
identify the basic arguments. The attorney member responded that it seems difficult to formulate
just what an introduction should contain. An attorney participant suggested that it would be
counter-productive to specify the contents of the introduction because flexibility is important; the
best approach if one is mentioning an introduction, she argued, would be a simple reference to
“an optional introduction.” An appellate judge member asked whether mentioning an “optional
introduction” would suggest by implication that no other optional components can be included in
the brief. By way of comparison, it was noted that Rule 28(a)(10) currently requires “a short
conclusion stating the precise relief sought.” The attorney participant stated her understanding
that this provision requires the brief to state what the appellant is asking the court of appeals to
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do with the judgment below (reverse, vacate, or the like).

A member, noting that the proposal concerning the statement of the case is currently out
for comment, asked whether it would be wise to amend Rule 28 twice in a row. Judge Sutton
responded that if the Committee were to decide that the rule should discuss introductions, it
would be possible to hold the currently published amendment and bundle it with the proposal
concerning introductions. Mr. McCabe observed that the Committee Note of the currently
published proposal could be revised after the comment period.

A member suggested that it did not make sense to amend Rule 28 to discuss
introductions. Two attorney members agreed with this view, as did two other participants. A
district judge member suggested that it could be useful to provide guidance concerning
introductions in the Committee Note. Two appellate judge members agreed with this idea, as did
two other participants (one of those participants reiterated her alternative suggestion that the rule
text could be revised to refer to an “optional introduction”). Mr. Letter advocated adding a
discussion of introductions either to the rule text or to the Committee Note in order to raise
awareness concerning the possibility of including introductions; he argued that it would be better
to address this topic in the rule text than in the Note. Professor Coquillette advised against
including in the Committee Note something that should be addressed in the rule text. An
appellate judge member stated that junior lawyers need guidance, and advocated addressing
introductions either in the rule text or in the Note.

Judge Sutton suggested that — because it was time for the Committee to break for the day
— Mr. Letter could formulate proposed language for a rule amendment that the Committee could
then consider the next day. The following morning (after discussing the other matters noted
below) the Committee resumed its discussion of this topic.

Mr. Letter offered some possible language to describe what should be included in the
introduction. An appellate judge member asked whether an introduction differs from the
summary of argument. Mr. Letter answered in the affirmative: An introduction says what the
case is about and summarizes one or two key arguments. The Reporter asked whether one would
ever omit the summary of argument because an introduction took its place. Mr. Letter suggested
that judges’ views on this point would differ. Another appellate judge member predicted that
adding a new section to the brief would tend to make briefs longer (because, currently, not all
briefs are as long as they could be under the length limits). And in the case of unsophisticated
litigants, this member suggested, authorizing the inclusion of an introduction could dilute the
usefulness of the summary of the argument. Mr. Letter predicted that, without a rule that
mentions introductions, experienced litigators will continue to include them and inexperienced
lawyers will continue not including them. An appellate judge member predicted that most judges
would not wish to encourage the inclusion of another section in briefs, and that judges certainly
would not wish to render the summary of argument optional. This member stated that it seems
difficult to draft rule language that would explain the difference between the introduction and the
summary of argument. The difference, he observed, is that the summary of argument is legalistic
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and the introduction is not, but it is hard to know how to say that in a rule without confusing the
reader. Mr. Letter observed that circuits could address the matter by local rule. He asked
whether Assistant United States Attorneys in the Third Circuit include introductions. An
appellate judge member stated that they usually do not.

By consensus, the Committee decided to keep this item on its agenda and discuss it again
at the Spring 2012 meeting.

B. Item Nos. 11-AP-D (changes to FRAP in light of CM/ECF), 08-AP-A
(changes to FRAP 3(d) in light of CM/ECF), and 11-AP-C (same)

Judge Sutton introduced this topic, which concerns a couple of specific proposals for
amending Appellate Rule 3(d), as well as a broader proposal for reviewing all of the Appellate
Rules’ functioning, in the light of electronic filing and service. He observed that there will
always be some litigants who submit paper filings; the question is when and how to amend the
rules to address the growing prevalence of electronic filings. He invited Mr. Green to provide a
further introduction to this topic.

Mr. Green noted that all but two circuits have moved to the electronic world. (The
Eleventh Circuit will come online within a year or so; the Federal Circuit has yet to come online.)
The systems in a number of circuits are mature. Local practices have developed side by side with
the Appellate Rules. A key question concerns the treatment of the record and appendix. An
attorney member asked whether the Sixth Circuit’s CM/ECF system is coordinated with those of
the district courts within the Sixth Circuit. Mr. Green reported that the systems are coordinated.
The bankruptcy courts were the first to come online, then the district courts, and now the court of
appeals. The courts are now at the stage of developing the Next Generation of CM/ECF. There
are some areas where the Appellate Rules are silent concerning electronic filings. There is no
urgent need to revise the Rules, but over the next couple of years it would make sense to consider
amending them.

Judge Sutton asked whether any meeting participants were aware of Appellate Rules that
urgently need revision in light of the shift to electronic filing. An appellate judge said that he
was not aware of any such rules; the big advantage of the advent of electronic filing, he noted, is
that the court is always open to receive such filings. Mr. Letter stated that although there is no
urgent need for a rule amendment, it would make sense to consider whether to change Appellate
Rule 26(c)’s “three-day rule” (which adds three days to a given period if that period is measured
after service and service is accomplished electronically or by a non-electronic means that does
not result in delivery on the date of service). Mr. Letter reported that lawyers constantly ask why
the three-day rule encompasses electronic service. The problems with electronic service, he
noted, are decreasing. Mr. Green agreed that including electronic service within the three-day
rule seems like an anachronism.

Mr. Letter noted the possibility that a judge who receives an electronic brief might print it
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in a format that yields page numbers that differ from those referred to in the briefs. Mr. Green
observed that electronic briefs are always required to be filed in PDF format. Mr. Letter
responded that PDF briefs can be manipulated to yield different fonts. An appellate judge
member stated that he does not change the appearance of briefs in this manner. Mr. Letter asked
whether it would make sense for cross-references in briefs to refer to something other than page
numbers. An attorney member responded that numbering the paragraphs in a brief would be an
unappealing prospect. Another member suggested that even if a judge prints a brief in another
format, he or she could return to the originally-filed version when determining what to refer to in
the course of an oral argument. Another appellate judge observed that he had not heard of this
phenomenon causing problems.

Judge Sutton suggested that changes relating to electronic filing and service might be
addressed over the next few years through a joint project with the other Advisory Committees.
Professor Coquillette stated that he would raise this possibility with Judge Kravitz (the Chair of
the Standing Committee). Mr. McCabe observed that questions like the proper definition of
“transmit” present global issues. A member noted that on that particular question, the
Committee’s choice of wording for Appellate Rule 6 (in the context of the project to revise that
Rule and Part VI1II of the Bankruptcy Rules) could end up affecting the overall approach to
terminology throughout the Appellate Rules. An appellate judge member asked whether those
working on a joint project on electronic filing and service should include court employees who
work with the relevant technology. Judge Sutton responded that if the Appellate Rules
Committee forms a working group on this topic it could include not only Mr. Green but perhaps
also another court employee with technical knowledge. Mr. McCabe noted that such a project
would also involve CACM, and that the Next Generation of CM/ECF would presume the use of
an all-electronic system. An attorney member agreed that it would be important to involve
people with technical knowledge; he observed that in this fast-changing area the time lag
between consideration and adoption of rule amendments would pose particular challenges.

VII. Other Information Items
A. Item No. 10-AP-D (taxing costs under FRAP 39)

Judge Sutton invited the Reporter to update the Committee concerning Item No. 10-AP-
D. This item relates to the proposed “Fair Payment of Court Fees Act of 2011,” which would
have amended Civil Rule 68 and Appellate Rule 39 in response to concerns raised about the
taxation of costs in Snyder v. Phelps, 580 F.3d 206 (4th Cir. 2009), aff’d, 131 S. Ct. 1207 (2011).
The bill would have added a new subdivision (f) to Rule 39; that provision would require the
court to order a waiver of appellate costs if the court determined that the interest of justice so
required, and would define the “interest of justice” to include the establishment of constitutional
or other precedent.

As the Committee has previously discussed, current Rule 39 already provides the courts
of appeals with discretion to deny costs in a case such as Snyder. On the other hand, the circuits
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have varied in their application of Rule 39's cost provisions. Pursuant to a request from the
Committee, Ms. Leary and the FJC completed a very informative study of circuit practices
concerning appellate costs. Ms. Leary found that the circuit practices vary due to differences
with respect to factors such as the ceilings on the reimbursable cost per page of copying and the
number of copies. In Snyder, the great bulk of the cost award was due to the cost of copying the
briefs and extensive appendices.

At the Committee’s request, Judge Sutton sent Ms. Leary’s report to the Chief Judges of
each circuit; and the circuits are responding to the study. Thus, for example, the Fourth Circuit
has amended Fourth Circuit Rule 39(a) to lower the ceiling on reimbursable costs from $ 4.00
per page to 15 cents per page. Chief Judge Easterbrook has commented that there seems to be no
need to amend the Seventh Circuit’s local rules, but that the Appellate Rules should be amended
to set the maximum reimbursement per page, to provide that only actual costs are reimbursable,
and to clarify that reimbursement can be claimed only for the number of copies that are required
by local rule. Chief Judge Lynch has disseminated the FJC study to the judges in the First Circuit
for their review. In July 2011, the Rules Committees submitted a memo to argue that the
proposed bill to amend Civil Rule 68 and Appellate Rule 39
would be unnecessary in light of, inter alia, the circuits’ responses to the FJC study and the
growing prevalence of electronic filing (which will decrease copying costs). The bill has not
been reintroduced in the 112th Congress.

Judge Sutton thanked Ms. Leary for her informative and timely research, which was key
to these positive developments.

B. FRAP-related circuit splits and certiorari petitions

Judge Sutton observed that the ongoing projects to review circuit splits and certiorari
petitions relating to the Appellate Rules are designed to help the Committee investigate
proactively how the Appellate Rules are functioning. He invited members to comment on these
projects, and he invited the Reporter to highlight aspects of the memos concerning them.

The Reporter noted that the certiorari petitions had raised a number of interesting issues
concerning appellate practice. For example, the petition in In re Text Messaging Antitrust
Litigation (No. 10-1172), had challenged the practice of simultaneously granting permission to
take a discretionary appeal and deciding the merits of that appeal. The petition for certiorari in
United States v. Irey, 612 F.3d 1160 (11th Cir. 2010) (en banc), cert. denied, 131 S. Ct. 1813
(2011), presented a case in which the court of appeals’ judgment was entered at the end of
March; there was no petition for rehearing, but the mandate did not issue; and the court of
appeals in mid-August granted rehearing en banc and vacated the panel opinion. The Eleventh
Circuit has now adopted an internal operating procedure under which — if no rehearing petition
has been filed by the time the mandate would otherwise issue — the clerk will make a docket
entry to advise the parties when a judge has notified the clerk to withhold the mandate.
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Judge Sutton asked whether Committee members wished to discuss any of the other cases
addressed in the memos. An appellate judge member noted that he had been struck by the
procedure employed by the court of appeals in Karls v. Goldman Sachs Group, Inc., 131 S. Ct.
180 (2010). The practice followed in the Ninth Circuit appears to be that if an appeal meets
the test for summary affirmance (in the Ninth Circuit, “appeals obviously controlled by
precedent and cases in which the insubstantiality is manifest from the face of appellant's brief”),
then the panel that summarily affirmed can, if it chooses, reject any petition for rehearing en
banc without circulating it to the other active judges. The member noted that when an appeal is
controlled by circuit precedent, rehearing en banc would be a particularly important avenue for
the litigant seeking to overturn that precedent. A member suggested that the Ninth Circuit’s use
of this procedure may stem from the docket pressures in that circuit. Another member observed
that this procedure ceded authority (over whether to vote to rehear a case en banc) to the judges
on the panel.

VIII. Date and Location of Spring 2012 Meeting

Judge Sutton noted that the Committee’s Spring 2012 meeting is scheduled for April 12
and 13 in Washington, D.C.

IX. Adjournment

The Committee adjourned at 9:40 a.m. on October 14, 2011.

Respectfully submitted,

Catherine T. Struve
Reporter
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Minutes of Spring 2011 Meeting of
Advisory Committee on Appellate Rules
April 6 and 7, 2011
San Francisco, California

1. Introductions

Judge Jeffrey S. Sutton called the meeting of the Advisory Committee on Appellate Rules
to order on Wednesday, April 6, 2011, at 8:35 a.m. at the Fairmont Hotel in San Francisco,
California. The following Advisory Committee members were present: Judge Kermit E. Bye,
Judge Robert Michael Dow, Jr., Justice Allison Eid, Judge Peter T. Fay, Professor Amy Coney
Barrett, Mr. James F. Bennett, Ms. Maureen E. Mahoney, and Mr. Richard G. Taranto. Mr.
Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S. Department of Justice
(“*D0OJ), was present representing the Solicitor General. Also present were Judge Lee H.
Rosenthal, Chair of the Standing Committee; Professor Daniel R. Coquillette, Reporter for the
Standing Committee; Mr. Peter G. McCabe, Secretary to the Standing Committee; Mr. Leonard
Green, liaison from the appellate clerks; Mr. James N. Ishida and Mr. Jeffrey N. Barr from the
Administrative Office (“AO”); Ms. Holly Sellers, a Supreme Court Fellow assigned to the AO;
and Ms. Marie Leary from the Federal Judicial Center (“FJC”). Peder K. Batalden, Esq.,
attended the meeting on April 6. Prof. Catherine T. Struve, the Reporter, took the minutes. (On
the second day of the meeting, the Appellate Rules Committee met jointly with the Bankruptcy
Rules Committee. The attendees of the joint meeting are noted in Part VIl below.)

Judge Sutton welcomed the meeting participants and introduced the Committee’s newest
member, Professor Amy Coney Barrett. He noted that Professor Barrett attended Rhodes College
and Notre Dame Law School, clerked for Judge Silberman and then for Justice Scalia, and now
teaches Civil Procedure (among other subjects) at Notre Dame. Judge Bye introduced Mr.
Batalden, who clerked for Judge Bye and who now, as an appellate practitioner, has submitted
thoughtful suggestions and comments to the Appellate Rules Committee. Judge Sutton
welcomed Mr. Batalden.

During the meeting, Judge Sutton thanked Mr. McCabe, Ms. Kuperman, Mr. Ishida, Mr.
Barr, and the AO staff for their expert work in preparing for the meeting.

I1. Approval of Minutes of October 2010 Meeting

A motion was made and seconded to approve the minutes of the Committee’s October
2010 meeting. The motion passed by voice vote without dissent.
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III.  Report on January 2011 Meeting of Standing Committee

Judge Sutton summarized relevant events at the Standing Committee’s January 2011
meeting. The Standing Committee approved for publication proposed amendments to Rules 13,
14, and 24; these amendments would address permissive interlocutory appeals from the United
States Tax Court and also would revise Rule 24(b)’s reference to the Tax Court to remove a
possible source of confusion concerning the Tax Court’s legal status.

Judge Sutton noted that he also discussed with the Standing Committee the pending
proposal to treat federally recognized Native American tribes the same as states for the purpose
of amicus filings. Members of the Standing Committee expressed varying views concerning this
proposal, with a couple of members expressing support and two or three others taking a contrary
view. Judge Rosenthal observed that members from western states tend to be more familiar with
the issue. Judge Sutton noted that the Appellate Rules Committee has consulted the Chief
Judges of the Eighth, Ninth, and Tenth Circuits (where relatively many tribal amicus filings
occur) for their views; so far, the Committee has received formal responses from the Eighth and
Ninth Circuits and informal feedback from the Tenth Circuit. With that input, the Committee
will be in a position to revisit this item in the fall.

IV. Other Information Items

Judge Sutton reported that the Supreme Court has approved the proposed amendments to
Appellate Rules 4 and 40 that will clarify the treatment of the time to appeal or to seek rehearing
in civil cases to which a United States officer or employee is a party. Because the time to appeal
in a civil case is set not only by Appellate Rule 4 but also by 28 U.S.C. § 2107, the Judicial
Conference is seeking legislation to make the same clarifying change to Section 2107. Senate
Judiciary staff have conveyed an inquiry by the Office of Senate Legal Counsel (SLC), who have
questioned whether the “safe harbors” in the proposed rule and statute amendments' apply in
cases in which a House or Senate Member, officer, or employee is sued in an individual capacity
and is represented by SLC or by the House Office of General Counsel rather than by the DOJ.
Judge Sutton noted that the language of the proposals, as drafted, covers such cases, but he
observed that the Senate Judiciary staff have expressed an inclination to add language
underscoring that point in the legislative history of the proposed amendment to Section 2107. It
has also been suggested that similar language should be added to the Committee Notes to Rules 4
and 40; but changing the Notes at this stage would be unusual and complicated, given that the
Supreme Court has already approved the proposed amendments. Mr. Letter noted that he has
spoken with House staffers to underscore the DOJ’s support for the proposed amendments.

! The “safe harbors” provide the longer appeal or rehearing periods when the United
States represents the officer or employee at the time the relevant judgment is entered or when the
United States files the appeal or petition for the officer or employee.

-2-



Judge Sutton recalled that the Committee, at its fall 2010 meeting, had discussed Chief
Judge Rader’s proposal, on behalf of the judges of the Federal Circuit, that 28 U.S.C. § 46(c) be
amended to include in an en banc court any senior circuit judge “who participated on the original
panel, regardless of whether an opinion of the panel has formally issued.”” It turns out that the
Judicial Conference Committee on Court Administration and Case Management (CACM)
simultaneously considered this proposal and decided to recommend it favorably to the Judicial
Conference. The CACM proposal was on the agenda for the Judicial Conference’s March 2011
meeting, but was taken off the agenda in order to permit time for coordinated consideration of the
proposal by CACM and the Appellate Rules Committee. The two committees will form a joint
subcommittee to consider this question over the summer.

V. Action Items
A. For publication
1. Item No. 08-AP-G (substantive and style changes to Form 4)

Judge Sutton invited the Reporter to introduce this item, which concerns proposed
revisions to Form 4 (the form that is used in connection with applications to proceed in forma
pauperis (“IFP”) on appeal). Effective December 1, 2010, Form 4 was revised to accord with the
recently-adopted privacy rules. During the discussions that led to the 2010 amendments, the
Committee also discussed possible substantive changes to the Form. In particular, it was
suggested that Questions 10 and 11 request unnecessary information. Question 10 requests the
name of any attorney whom the litigant has paid (or will pay) for services in connection with the
case, as well as the amount of such payments; Question 11 inquires about payments for non-
attorney services in connection with the case. In the past, the National Association of Criminal
Defense Lawyers (“NACDL”) has suggested that questions like Question 10 intrude upon the
attorney-client privilege. More recently, comments received from attorneys in the Pro Se Staff
Attorneys Office for the District of Massachusetts have suggested that requiring IFP applicants to
disclose information concerning legal representation could impose a strategic disadvantage on
those applicants.

The Reporter stated that, at least in most instances, the information requested by
Questions 10 and 11 would not seem to be covered by attorney-client privilege. However, to the
extent that Question 11 is read to encompass payments to investigators or to experts (especially
non-testifying experts), it might elicit information that reveals litigation theories and strategy and
that therefore qualifies as opinion work product. In addition, as the comments mentioned above
suggest, the disclosures required by Questions 10 and 11 would enable an IFP applicant’s
opponent to learn the details of a represented applicant’s fee arrangement with the applicant’s

2 The statute currently provides that a senior judge may participate in an en banc court
that is “reviewing a decision of a panel of which such judge was a member.”
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lawyer, and could reveal the fact that an IFP applicant who is proceeding pro se has obtained
legal advice from a lawyer who has not appeared in the case.

During the Committee’s previous discussions of Form 4, members did not identify any
reason to think that the details currently sought by Questions 10 and 11 are necessary to the
disposition of IFP applications. Because Form 4 is also used in connection with applications to
proceed IFP in the Supreme Court, members suggested seeking the Court’s views on the
question. Judge Sutton spoke informally to the Supreme Court Clerk’s Office, which could not
think of any reason why the information was necessary. In light of these discussions, the
Reporter suggested, it would make sense to amend Form 4 by combining Questions 10 and 11
into a single, simpler question: “Have you spent — or will you be spending — any money for
expenses or attorney fees in connection with this lawsuit? If yes, how much?”

The Reporter also suggested that the Committee make certain technical amendments to
Form 4, to bring the official Form into conformity with changes that were approved by the
Judicial Conference in fall 1997 but were not subsequently transmitted to Congress. The
proposed technical amendments would add columns in Question 1 to permit the applicant to list
the applicant’s spouse’s income; would limit the requests for employment history in Questions 2
and 3 to the past two years; and would specify that the requirement for inmate account statements
applies to civil appeals.

A district judge member stated if the purpose of Form 4 is to enable the court to
determine whether the applicant’s finances qualify him or her to proceed IFP, then the simpler
the form is, the better. He noted that information showing that a litigant has obtained legal
advice might affect a judge’s determination of how to construe the litigant’s pleadings, but that
the question of the amount of latitude to give a pro se litigant is separate from the question of
whether a litigant should be permitted to proceed IFP. Professor Coquillette observed that the
proposed amendment would address the complaints that NACDL has raised in the past.

Apart from the merits of the proposed amendments, Professor Coquillette suggested, the
Committee should give attention to the process by which they are to be adopted. He reported that
the Civil Rules Committee has begun to reconsider the procedures for adopting and amending
forms. Participants have queried whether the forms should go through the standard rulemaking
process. Judge Rosenthal observed that, at present, Civil Rule 84 addresses the forms that
accompany the Civil Rules. The time may be opportune to reconsider the relationship of the
forms and the rulemaking process. In 1938, the forms had a key function: to instruct the bench
and bar concerning the new approach taken by the Civil Rules. But in 2011, the forms are no
longer necessary for that purpose. Rather, in the case of the Civil Rules, it may be preferable for
the Forms to focus on ministerial topics. Moreover, it is no longer practicable for the Rules
Committees to monitor and maintain the forms on an ongoing basis in the way that they monitor
and maintain the Rules themselves. It seems worthwhile for the rules committees jointly to
consider how to handle the revision and maintenance of the forms. Mr. McCabe stated that the
Bankruptcy Forms raise special issues. Under Bankruptcy Rule 9009, the Official Bankruptcy
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Forms go to the Judicial Conference for approval, but the Director of the AO is authorized to
issue additional forms as well. Depending how quickly this inter-committee project proceeds,
the fruits of this project may yield a new process that can be used to implement the proposed
Form 4 amendments. However, it was noted that the project was likely to take at least three
years.

An attorney member asked how a litigant responding to the proposed new Question 10
should answer the question if the litigant has a contingent fee arrangement with a lawyer. The
Reporter responded that this excellent question also arises with respect to current Question 10.
She suggested that such a litigant should check the “Yes” box in response to the amended
Question 10, but that it would be unclear how to respond to the question’s inquiry concerning
“how much” money would be spent. The attorney member, though, predicted that an applicant
who has a contingent fee arrangement might well check the “No” box in response to proposed
Question 10 as drafted. He suggested revising proposed Question 10 to ask whether the litigant
has agreed to share part of any recovery. Another attorney member, though, questioned whether
that additional query is worthwhile; most of those applying to proceed IFP on appeal, she noted,
will have lost in the court below.

Professor Coquillette mentioned the significant changes that are occurring concerning
litigation financing. Mr. Letter noted that if a litigant’s answers on Form 4 left the Clerk’s Office
unsatisfied, the office could inquire further of the litigant; given this possibility, he suggested,
there is no need to further complicate the form. Mr. Green agreed that if the information
provided on Form 4 proved inadequate, his office would request more information from the
litigant; he reported that such situations are very rare.

A judge member suggested that even if the proposed amended Question 10 might not
elicit full information in all cases, it strikes a reasonable balance. He noted that one might, in
fact, argue for striking Questions 10 and 11 altogether, as unnecessary to the assessment of the
litigant’s finances. But he has seen some cases in which a litigant who was represented during
part of a lawsuit later applies for IFP status. Gathering some information about the money spent
on the litigation could be useful in assessing such requests.

A district judge member suggested that proposed Question 10 might be revised to read, in
part, “or might you be spending” (rather than “or will you be spending”) in order to more clearly
encompass contingent fees arrangements. An attorney member responded that the key question
is whether the Committee feels that it is necessary for Form 4 to elicit information that will
reveal whether the applicant has a contingent-fee arrangement with a lawyer who may be
advancing some of the litigation costs. If that is not a pressing concern, then it would be less
important to draft Form 4 with a view to eliciting detailed information on this question. The
Reporter observed that IFP status also relieves the litigant from any otherwise-applicable
obligation to post security for costs.

Professor Coquillette expressed strong support for revising Questions 10 and 11. These
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questions, he suggested, should not be posed without a good reason. If the only goal of Form 4 is
to elicit information concerning a litigant’s poverty, Questions 10 and 11 are not germane. An
appellate judge member asked whether it would be useful to seek the views of some
practitioners’ organizations such as the Litigation Section of the American Bar Association;
another appellate judge predicted that such groups would be happy with the proposed revisions to
Questions 10 and 11. An attorney member expressed support for adopting the proposed revisions
to Form 4 as shown in the agenda book. The main issue that usually rides on IFP status, this
member stated, is whether a litigant will be required to pay the $450 docket fee.

A motion was made and seconded to approve for publication all of the proposed revisions
to Form 4 as shown in the agenda book. The motion passed by voice vote without dissent.

2. Item No. 10-AP-B (statement of the case)

Judge Sutton presented this item, which concerns Rule 28(a)(6)’s requirement that the
brief contain “a statement of the case briefly indicating the nature of the case, the course of
proceedings, and the disposition below.” The statement required by Rule 28(a)(6) must precede
the “statement of facts” required by Rule 28(a)(7); and these requirements have confused
practitioners and produced redundancy in briefs. Judge Sutton observed that the Committee has
obtained input on this item from two groups — the ABA Council of Appellate Lawyers and the
American Academy of Appellate Lawyers. Nearly everyone whom the Committee has heard
from agrees that there is a problem with the current Rule. To focus the discussion, the agenda
materials presented three possible options for revising Rule 28(a). The first option would revise
Rule 28(a) to emulate the Supreme Court’s approach of combining the statement of the case and
of the facts. The second option would retain the separate subdivisions of Rule 28(a) requiring
statements of the case and the facts, but would reverse their order and revise the reference to the
“course of proceedings.” The third option would relocate the “course of proceedings”
requirement from Rule 28(a)(6) to Rule 28(a)(7) so as to permit the description of the course of
proceedings in chronological order (after the facts). Mr. Batalden, in a recent letter, suggested
another possible variation. Ms. Sellers, meanwhile, provided the Committee with illuminating
research on similar requirements in state-court briefing rules. Judge Sutton invited Ms. Sellers to
present the results of her research.

Ms. Sellers noted that characterizing the various state approaches had presented a
challenge. It is possible to sort states into two rough categories — those with rules similar to Rule
28 and those with rules that diverge from Rule 28. Some states appear to model their rules on a
former version of the U.S. Supreme Court rules. Three states have rules that provide explicitly
for an introduction. Depending on what approach the Committee decides to take, the state-court
rules may provide models. Judge Sutton thanked Ms. Sellers for her thorough and informative
research, and noted that it was useful to know that the states have reached no consensus on the
best means of approaching the question. He observed that the question of providing for an
introduction in briefs warrants consideration as a distinct agenda item.
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Judge Sutton next invited Mr. Batalden to comment. Mr. Batalden stated that the most
important question, for attorneys, is the ordering of the statements: Was it necessary, he asked,
that the statement of the course of proceedings precede the statement of the facts? Mr. Letter
noted that he is part of a group of lawyers whom Chief Judge Kozinski has appointed to advise
the Ninth Circuit on various matters; Mr. Letter reported that the group has discussed this
question, and that judges who were present observed that when lawyers comply with the current
Rule’s ordering the result is unhelpful.®> Judges, Mr. Letter emphasized, are the audience for
briefs, so the question is what judges find most useful. Judge Sutton reported that he spoke with
one appellate judge who does not read the statement of the case in view of the redundancy caused
by it. Mr. Letter agreed that judges’ perspectives on this question are likely to vary; but most
judges, he suggested, would favor a change in the order of the requirements.

An attorney member stated that she has always struggled with Rule 28(a)’s requirements,
and she stressed that there is a need for more flexibility in the Rule. This member stated that she
liked the first option set forth in the agenda materials, but suggested a change to that option. The
first option, as shown in the agenda materials, proposed that the later references in Rules 28 and
28.1 to the “statement of the case” and “statement of the facts” be replaced by references to “the
statement of the case and the facts.” The member proposed deleting “and the facts,” so as to
refer simply to the “statement of the case.” (Later in the discussion the Committee determined by
consensus that conforming revisions should be made to the proposed amendments to Rules 28(b)
and 28.1 — so that those Rules, as amended, would refer simply to “the statement of the case”
rather than to “the statement of the case and the facts.”) Also, the member proposed deleting
from the Committee Note to the proposed amendment to Rule 28(a) a statement that the
amendment “permits the lawyer to present the factual and procedural history in one place
chronologically.” The member stated that she did not favor the second of the options shown in
the agenda materials because that option did not provide attorneys with flexibility in drafting
their briefs. Nor did she favor the third option; that option, she suggested, could confuse
attorneys who might wonder what the revised Rule 28(a)(6) meant by referring (without more) to
“a statement of the case briefly indicating the nature of the case.” Responding to the suggestion
that flexibility is better than an approach that simply reverses the order of the statement-of-the-
case and statement-of-the-facts requirements, Mr. Letter observed that in some instances a lawyer
may wish to provide context for the brief and an introductory statement can be useful in that
regard.

An attorney member stated that he also favored the first option set forth in the agenda
materials, but he suggested inserting a reference to the “rulings presented for review” into the
proposed new Rule 28(a)(6) so that the amended Rule would require “a concise statement of the
case setting out the facts relevant to the issues submitted for review and identifying the rulings
presented for review with appropriate references to the record (see Rule 28(e)).” Mr. Batalden
agreed that the inclusion of that language would be helpful, but wondered whether it could

% Later in the discussion, Mr. Letter noted that the Ninth Circuit is currently considering
moving the table of authorities to the back of the brief.
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instead be added to Rule 28(a)(5), which currently directs the inclusion of “a statement of the
issues presented for review.” The attorney member responded that inserting the “rulings
presented for review” requirement into subdivision (a)(5) might make the statement of the issues
unduly long. An appellate judge noted that briefs filed in the Eleventh Circuit have a separate
page for the issues and a separate page for the standard of review; this system, he observed, is
very helpful. The attorney member suggested that it would also be useful to revise the
Committee Note to Rule 28(a) to state that the amended Rule 28(a)(6) “permits but does not
require the lawyer to present the factual and procedural history chronologically.”

A motion was made and seconded to approve for publication the proposed amendments
to Rules 28 and 28.1, with the changes noted above. The motion passed by voice vote without
dissent.

Prior to the vote, an attorney member had stated that she read the proposed amended Rule
28(a)(6) to permit brief writers to include an introduction at the beginning of the “statement of
the case” section of the brief. This member suggested that it might be useful to mention that fact
in the Committee Note — perhaps by saying something like “Briefs may, but are not required to,
include an introduction in the statement of the case.” Judge Sutton responded, however, that it
would be better to keep the issue of introductions to briefs separate from the proposed
amendment to the statement of the case. Accordingly, after the Committee completed its
consideration of Item No. 10-AP-B, Judge Sutton invited further discussion of the topic of
introductions to briefs.

Mr. Letter reported that the United States Attorneys’ Offices in the Southern District of
New York and in districts within the Ninth Circuit customarily include introductions in their
briefs. The U.S. Attorney’s Office in the Southern District of New York usually keeps the
introduction to a single page. But Mr. Letter reported occasions when a very complex case had
occasioned a four-page introduction in a brief. He noted that there are no local rules provisions
in the Second or Ninth Circuits that explicitly provide for introductions in briefs but that courts
do not reject briefs that include such introductions. Mr. Letter noted the possibility that the Ninth
Circuit might consider revising the Ninth Circuit’s local rules to permit (though not require) an
introduction. Judges, he reported, consider introductions very useful. Mr. Letter also observed
that he has read briefs by public interest groups such as Public Citizen and the ACLU that make
very effective use of introductions. Mr. Letter noted that one question that might arise is whether
the inclusion of an introduction diminishes the need for a summary of the argument.

An appellate judge noted that introductions can be provided for by local rule; given that
fact, he wondered, was it necessary for the national rules to address introductions? Mr. Letter
responded that the key is what judges prefer; if judges would prefer to have an introduction, then
the rules should require it. Mr. Batalden observed that lawyers include introductions in their
briefs despite the fact that Rule 28 does not mention them. Thus, any rule amendment would be
a matter of accommodating existing practice. He pointed out that if Rule 28(a) is amended to
refer explicitly to introductions, then such an amendment could alter existing practice by
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mandating a particular placement for the introduction (because Rule 28(a) states that the listed
items must be included “in the order indicated”).

An attorney member reiterated her view that the new statement of the case provision that
the Committee had approved for publication would permit the inclusion of an introduction in the
statement of the case, and she advocated revising the Committee Note to mention that. The
introduction, she suggested, could be placed either at the start of the statement of the case or
directly before it. Somewhat later in the discussion, another attorney member returned to this
suggestion. He wondered whether it might be useful to consider moving the statement of issues
(currently required by Rule 28(a)(5)) so that it comes after rather than before the statement of the
case. The jurisdictional statement required by Rule 28(a)(4) is short, but the statement of issues
can be longer. If the statement of issues followed rather than preceded the statement of the case,
then an introduction contained in the statement of the case would be the first item of substance in
the brief. An appellate judge member noted that under the Supreme Court’s rules, the questions
presented are the first item in petitions for certiorari and in merits briefs. The attorney member
suggested, however, that the questions presented section in a Supreme Court brief differs from
the statement of issues section in a court of appeals brief. Mr. Letter noted that Supreme Court
briefs tend to include, in the questions presented section, a couple of sentences that serve, in
effect, as an introduction.

An attorney member noted that if the Rule were revised to mandate (rather than merely
permit) an introduction, then the Committee would have to determine what the introduction
should contain. An appellate judge responded to this observation by asking what an introduction
would contain that is not already set forth somewhere in the existing parts of the brief. Mr. Letter
noted that while introductions can be designed to provide information concerning the posture of
the case and the relevant issues, introductions can also serve a persuasive function. He observed
that the proposal currently being considered by the Ninth Circuit contemplates that if the brief is
to have an introduction, the introduction should be the first substantive item in the brief.

A member asked whether a provision concerning introductions would be better placed in
the national rules or in local rules. Addressing the topic through local rules, she suggested, might
provide more flexibility. A district judge member stated that he saw appeal in the idea of
including the introduction in the statement of the case; that option, he suggested, would provide
flexibility. He noted that the lawyers know more about the case than the judges do. On the other
hand, he observed, the inclusion of an introduction in the statement of the case might occasion
tension to the extent that the introduction is argumentative. This member noted that in the
Seventh Circuit, lawyers must anchor in the record any citations to the facts. An appellate judge
member asked Mr. Letter whether the proposed Ninth Circuit rule concerning introductions
would provide for citations to the record in the introduction. Mr. Letter responded that the rule
would not provide for record citations in the introduction, but that factual assertions elsewhere in
the brief would be accompanied by citations to the record. The judge member noted that the
quality of briefs filed in the Eleventh Circuit is very high. Mr. Letter suggested that judges in the
Ninth Circuit may be less satisfied with the briefs filed in their circuit.
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Judge Sutton summed up the range of issues that might arise with respect to introductions
in briefs: Should introductions be permitted? Should they be mandatory? What should an
introduction contain? Where should it be placed? He stated that it would make sense to solicit
input on these questions. He suggested, however, that it would be difficult to take up these
questions simultaneously with the proposed amendment to Rule 28(a)(6). Instead, he proposed,
the Committee should make the introduction question a separate agenda item and discuss it in the
fall. This new agenda item would include both the topic of introductions and also the possibility,
noted above, of moving the statement of issues so that it follows rather than precedes the
statement of the case.

VI.  Discussion Items
A. Item No. 07-AP-E (issues relating to Bowles v. Russell)

Judge Sutton invited the Reporter to update the Committee on this item, which concerns
issues related to the Supreme Court’s decision in Bowles v. Russell, 551 U.S. 205 (2007). The
Reporter noted that in Dolan v. United States, 130 S. Ct. 2533 (2010), the Court had provided a
typology of deadlines. The Dolan Court noted (citing Bowles) that some deadlines are
jurisdictional; some other deadlines are claim-processing rules; and still other deadlines “seek(]
speed by creating a time-related directive that is legally enforceable but do[] not deprive a judge
... of the power to take the action to which the deadline applies if the deadline is missed.”

More recently still, in Henderson ex rel. Henderson v. Shinseki, 2011 WL 691592 (U.S.
March 1, 2011), the Court held that the 120-day deadline set by 38 U.S.C. § 7266(a) for seeking
review in the Court of Appeals for Veterans Claims of a final decision of the Board of Veterans'
Appeals is not jurisdictional. The Court of Appeals for Veterans Claims had dismissed Mr.
Henderson’s appeal because he had filed it 15 days late. A divided en banc Federal Circuit
affirmed, holding (in reliance on Bowles) that the deadline is jurisdictional. The dissenters
pointed out that the very veterans who most deserve service-related benefits may be the litigants
least likely to be able to comply with the filing deadline. The sympathetic facts of the case
spurred legislative action, and four bills were introduced in Congress in response to the Federal
Circuit’s decision. This spring, the Supreme Court (with all eight participating Justices voting
unanimously) reversed. The Court held that Bowles was inapplicable because Bowles involved a
deadline for taking an appeal from one court to another; by contrast, Section 7266(a) sets a
deadline for taking an appeal from an agency to an Article I court in connection with a “unique
administrative scheme.” Instead of applying Bowles, the Court applied the clear statement rule
from Arbaugh v. Y & H Corp., 546 U.S. 500 (2006). The Court found no clear indication that
Congress intended Section 7266(a)’s deadline to be jurisdictional. This holding, the Reporter
observed, does not directly affect any deadlines that affect practice in the courts of appeals. But
the Henderson Court’s method of distinguishing Bowles — as a case that concerned court/court
review — might leave the door open in future cases for the argument that Bowles does not govern
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the nature of deadlines for seeking court of appeals review of an administrative agency decision.
Such an argument, though, would have to confront the precedent set by Stone v. INS, 514 U.S.
386 (1995), in which the Court held that the then-applicable statutory provision delineating the
procedure for petitioning for court of appeals review of a final deportation order by the Board of
Immigration Appeals was jurisdictional. The Reporter suggested that it will be interesting to see
how this branch of the doctrine continues to develop. She also suggested that the Court’s
decision in Henderson appears likely to remove the impetus for the legislative proposals that
grew out of the Federal Circuit’s decision.

The Reporter also briefly noted a certiorari petition pending before the Court in United
States ex rel. O'Connell v. Chapman University (No. 10-810), in which the petitioner seeks to
narrow Bowles through the application of 28 U.S.C. § 2106. With respect to the development of
Bowles-related caselaw in the courts of appeals, the Reporter observed that the most interesting
questions continue to arise with respect to hybrid deadlines — namely, appeal deadlines set partly
by statute and partly by rule.

B. Item No. 08-AP-D (FRAP 4(a)(4))

Judge Sutton invited Ms. Mahoney to introduce this item. Ms. Mahoney observed that
this item arose from Mr. Batalden’s observation that under Appellate Rule 4(a)(4)(B) the time to
appeal from an amended judgment runs from the entry of the order disposing of the last
remaining tolling motion. In some scenarios, Mr. Batalden had suggested, the judgment might
not be issued and entered until well after the entry of the order. Ms. Mahoney noted that the
Committee has been considering how to clarify the Rule. The Committee has discussed a
possible solution that would peg the re-starting of appeal time to the “later of” the entry of the
order disposing of the last remaining tolling motion or the entry of any resulting judgment.

Ms. Mahoney reported that Mr. Taranto had recently suggested another possible approach
— one that would require the entry of a new judgment on a separate document after the
disposition of all tolling motions. If the court were to deny all of the tolling motions, it would re-
enter the same judgment that it had originally entered. Such an approach, Ms. Mahoney
suggested, could be by far the most sensible solution. Judge Sutton observed that Mr. Taranto
has presented the Committee with a new way of thinking about the issue, and he suggested that it
would be worthwhile to consider this new proposal over the summer.

Mr. Taranto noted that the proposal will require joint discussion with the Civil Rules
Committee. He explained that his proposal uses the term “resetting motion,” rather than “tolling
motion,” to indicate that the relevant motions, when timely filed, reset the appeal-time clock to 0.
He stated that the objective of extending the separate-document requirement is to provide the
benefit of formality in all cases, even when the end of a case follows from the disposition of a
resetting motion. Extending the separate-document requirement, Mr. Taranto noted, might
eliminate the need to define the term “disposing of” (a question that had occupied the Committee
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at the fall 2010 meeting). The extension of the separate-document requirement could also, he
argued, provide an opportunity to simplify Civil Rule 58 and Appellate Rule 4(a), because there
would be no need to address separately the situations in which no separate document is currently
required. Mr. Taranto explained that the proposal would make use of the statutory authorization,
in 28 U.S.C. § 2072(c), to define when a district court’s ruling is final for purposes of appeal
under 28 U.S.C. 8 1291. Under the proposal, the judgment in a case where timely resetting
motions have been made would not be final for appeal purposes until the entry of the required
separate document after the disposition of all resetting motions. But an appellant could waive the
separate-document requirement and appeal an otherwise-final judgment after disposition of all
resetting motions but prior to the provision of the separate document.

Judge Sutton expressed the Committee’s gratitude for Mr. Taranto’s work on this item,
and he suggested that Mr. Taranto’s proposal be forwarded to the Civil / Appellate
Subcommittee for its consideration. Judge Sutton noted he had previously heard some
misgivings about the separate document requirement. Judge Rosenthal observed that it would be
optimistic to assume that the separate document requirement is widely known or understood.
Judge Sutton asked Mr. Green how the circuit clerks would react to an expansion of the separate
document requirement. Mr. Green responded that the change should be straightforward from the
clerks’ perspective. A district judge member observed that district judges within the Seventh
Circuit do not question the separate document requirement. If a separate document were always
(rather than sometimes) required, this member suggested, that could make compliance simpler
for the district judges. Mr. Batalden expressed support for Mr. Taranto’s proposal; he suggested
that an additional benefit of requiring a new judgment on a separate document would be that
enforcement of the judgment would be easier.

Judge Sutton thanked Mr. Taranto, Ms. Mahoney, Mr. Letter, and Mr. Batalden for their
efforts with respect to this item.

C. Item No. 08-AP-H (manufactured finality)

Judge Sutton invited Mr. Letter to introduce this item, which concerns the doctrines that
govern a litigant’s attempt to “manufacture” a final judgment in order to take an appeal. Mr.
Letter offered the following example: Suppose that a plaintiff includes five claims in a complaint
and the court dismisses two of the five. Without obtaining a certification under Civil Rule 54(b),
the plaintiff cannot appeal the dismissal of the two claims until the other three claims have been
finally disposed of. Some lawyers have suggested that the option of seeking a Civil Rule 54(b)
certification does not satisfactorily address this scenario because Rule 54(b) certification lies
within the district judge’s discretion. It is generally accepted that if the plaintiff dismisses the
remaining three claims with prejudice, that dismissal results in a final judgment so that the
plaintiff can appeal the dismissal of the two claims. If the plaintiff dismisses the three remaining
claims without prejudice, some would argue this produces finality for appeal purposes but most
take the contrary view. More difficult questions arise if the plaintiff dismisses the remaining
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three claims with conditional prejudice (that is to say, stating that the dismissal is without
prejudice to the reinstatement of the remaining three claims if the two previously-dismissed
claims are reinstated on appeal).

Mr. Letter reported that the Civil / Appellate Subcommittee, which has been considering
this item, has recently discussed suggestions by Ms. Mahoney and by Mr. Keisler. Judge
Rosenthal observed that the Civil Rules Committee — at its spring meeting — discussed this item
and concluded that it would welcome guidance from the Appellate Rules Committee.

Mr. Letter noted that lawyers in his office regularly ask him questions relating to the
manufactured-finality doctrine. During the Subcommittee’s prior discussions, questions were
raised concerning the experience within the Second Circuit (which is the only Circuit so far to
issue a decision approving the use of a conditional-prejudice dismissal to create an appealable
judgment). Mr. Letter informally canvassed Assistant United States Attorneys in the Second
Circuit — and especially in the Southern District of New York — to ask their experience; they told
him that the issue of conditional-prejudice dismissals does not come up frequently.

Ms. Mahoney noted that there is consensus on the Subcommittee that a dismissal of the
remaining claims with prejudice should produce finality. As to dismissals without prejudice,
there is a circuit split, but the Subcommittee members believe that such dismissals should not
produce finality. The question on which the Subcommittee has not reached consensus is how to
treat conditional-prejudice dismissals. An attorney member of the Subcommittee from the Civil
Rules Committee has expressed support for permitting conditional-prejudice dismissals to
produce finality, and has expressed opposition to amending the rules to bar such dismissals from
producing finality. Ms. Mahoney argued that the rules should be amended to provide for a
nationally uniform approach to the question of manufactured finality. She noted that she finds
the conditional-prejudice idea appealing but that it is proving complicated to devise a rule that
would implement the idea in multi-party cases. In such cases, she observed, there is a possibility
that unrestrained use of the conditional-prejudice dismissal mechanism could result in unfairness
to parties other than the would-be appellant. Ms. Mahoney suggested that one possible approach
would be to amend Civil Rule 54(b) to provide that the district court shall certify a separate Rule
54(b) judgment when the would-be appellant has dismissed all other claims with conditional
prejudice, unless another party shows that such a certification would be unfair.

Mr. Taranto observed that the question of manufactured finality also arises in the context
of criminal cases, and he asked Mr. Letter whether the DOJ has a view concerning potential
amendments that would address this topic. Mr. Letter responded that the DOJ would definitely
wish to express its views on the matter. Judge Rosenthal observed that many districts will not
allow a criminal defendant to plead guilty unless the defendant waives appeal (including with
respect to constitutional issues). Thus, in the criminal context, these issues could implicate the
dynamic of plea bargaining. She noted that it would be wise to seek the views of the Criminal
Rules Committee in order to gain a sense of how such changes would be viewed on the criminal
side.
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An appellate judge member observed that it is useful to ask whether a question of this
nature is better resolved by rule or by caselaw; in this instance, he noted, the fact that the
question concerns appellate jurisdiction might weigh against leaving the issue to development in
the caselaw. Concerning Ms. Mahoney’s suggestion that it would be useful for a rules
amendment to address the circuit split concerning the effect of dismissals without prejudice, the
member noted that such an amendment would seek to achieve uniformity by adopting the more
stringent side of the circuit split. Ms. Mahoney acknowledged this point but argued that the
circumstances under which an appeal is available should be uniform from one circuit to another.
She suggested that it would be useful to know whether the Appellate Rules Committee feels that
the circuit split should be addressed.

An appellate judge member of the Civil / Appellate Subcommittee expressed a preference
for not amending the rules to address the manufactured-finality issue. Amending the rules, he
suggested, might interfere with the flexibility that is currently available to district judges.
Another appellate judge member of the Committee expressed agreement with this view. An
attorney member argued, in response, that in the circuits where the manufactured-finality
doctrine currently permits the appellant an alternative way to appeal without obtaining a Civil
Rule 54(b) certification, the existing doctrine can be seen as removing control from the district
judges. The appellate judge member responded that such a result would only occur in a circuit in
which the court of appeals has chosen to move the doctrine in that direction. This judge member
stated that if the Rules Committees were to do anything with respect to this item, he would lean
toward putting control in the hands of the district judge.

An appellate judge member wondered whether it would be beneficial for the Committee
to ask the Subcommittee whether the Subcommittee’s members could reach consensus on a
concrete proposal. Mr. Letter suggested that it would be a mistake not to take action to address
the question of manufactured finality. The appellate judge member responded that it would be
helpful for the Subcommittee to craft a concrete proposal, at least concerning the treatment of
dismissals without prejudice. An attorney member of the Subcommittee suggested that it would
be useful to encourage the Subcommittee to address both dismissals without prejudice and
conditional-prejudice dismissals. An appellate judge member of the Subcommittee reiterated his
view that the rulemakers should not proceed at this time to propose an amendment; rather, he
suggested, the Committee could re-consider the question later if someone in the future formulates
a proposal on the subject.

It was decided that the Committee would request that the Subcommittee attempt to reach
consensus on a specific proposal. Consultation with the Criminal Rules Committee will become

necessary in the event that the Civil and Appellate Rules Committees decide to move forward
with a proposal.

D. Item No. 08-AP-K (alien registration numbers)
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Judge Sutton invited the Reporter to introduce this item, which arose from concerns
voiced in 2008 by Public.Resource.Org about the presence of social security numbers and alien
registration numbers in federal appellate opinions. The Appellate Rules Committee discussed
the issue in fall 2008 and referred it to the Standing Committee’s Privacy Subcommittee, which
was considering various privacy-related questions relating to the national Rules. The Privacy
Subcommittee reviewed the materials submitted by Public.Resource.Org; it commissioned the
FJC to conduct a survey of court filings; it reviewed local rules concerning redaction; with the
assistance of the FJC, it surveyed judges, clerks and attorneys about privacy-related issues; and it
held a day-long conference at Fordham Law School in April 2010. One of the panels at the
Fordham Conference focused specifically on immigration cases.

In its recent report to the Standing Committee, the Privacy Subcommittee concluded that
alien registration numbers should not be added to the list of items for which the national Rules
require redaction. The Subcommittee found that disclosure of alien registration numbers does
not pose a substantial risk of identity theft. In addition, the Subcommittee noted that both the
DOJ and circuit clerks had emphasized that alien numbers provide an essential means of
distinguishing among litigants and preventing confusion.

The Reporter suggested that in the light of the Privacy Subcommittee’s determination, the
Committee might wish to consider removing Item No. 08-AP-K from the Committee’s study
agenda. A motion to remove that item from the study agenda was made and seconded and passed
by voice vote without opposition.

E. Item No. 10-AP-A (premature notices of appeal)

Judge Sutton introduced this item, which concerns the possibility of amending Appellate
Rule 4(a)(2) to address the question of the relation forward of a premature notice of appeal.
Judge Sutton noted that the Committee’s previous review of the caselaw applying the relation-
forward doctrine to a range of fact patterns had found a number of lopsided circuit splits
concerning the availability of relation forward in particular sorts of circumstances. He observed
that, since the time that the Committee commenced its consideration of this issue, developments
in the caselaw appear to have lessened or removed some of the circuit splits. He suggested that
the Committee should consider whether it would prefer to consider amending Rule 4(a)(2); or
hold the item on the agenda while monitoring the developing caselaw; or remove the item
altogether.

Judge Sutton pointed out that if the Committee decides to consider amending Rule 4(a),
the agenda materials included four sketches designed to illustrate different possible approaches.
Judge Sutton stated that among those four sketches, he slightly favored the fourth, which would
amend Rule 4(a)(2) to provide a (non-exhaustive) list of scenarios in which relation forward
occurs. He asked participants for their views on whether pursuit of a Rules amendment would be
worthwhile.
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A district judge member asked whether the relation-forward ruling in in Strasburg v.
State Bar of Wisconsin, 1 F.3d 468 (7th Cir. 1993), overruled on other grounds by Otis v. City of
Chicago, 29 F.3d 1159 (7th Cir. 1994), was still good law. He suggested that the Seventh
Circuit’s caselaw may be moving away from the Strasburg approach for cases where a decision
is announced contingent on a future event and the notice of appeal is filed between the
announcement and the occurrence of the contingency. He wondered whether there is any
problem that needs to be addressed through a Rules amendment.

Judge Sutton responded that Rule 4(a)(2) does not set out the approaches that courts have
developed through the caselaw, and he wondered whether the Rule could usefully codify existing
practice. The question, he suggested, is whether the existence of inter-circuit consensus on a
given approach provides a reason to codify that approach in the Rule. Judge Rosenthal observed
that one could view the recent adoption of Civil Rule 62.1 and Appellate Rule 12.1 as an
example of such codification. There was general consensus (subject to variation on some details)
among the circuits concerning the practice of indicative rulings, but many practitioners were
unfamiliar with the indicative-ruling mechanism. There is a role, she suggested, for Rule
amendments that codify and/or clarify existing practice. Such rules can be especially helpful in
providing guidance to pro se litigants.

An attorney member expressed support for retaining this item on the agenda and
continuing to work on it while also monitoring the caselaw developments. This member pointed
out that the Eighth Circuit has rejected the majority approach to scenarios that involve a
judgment as to fewer than all claims or parties, with later disposition of all remaining claims with
respect to all parties. There is no reason to think, the member suggested, that the Eighth Circuit
will reverse itself on this point. Turning to the four possibilities sketched in the agenda
materials, this member expressed skepticism concerning the second and third sketches because
those approaches would not resolve all of the existing circuit splits. The member stated that the
first sketch® provides an approach that seems harsh but would be clear. As to the fourth sketch,
the member suggested that the list of scenarios in which relation forward can occur should be
introduced by the phrase “including but not limited to” in order to avoid creating the impression
that the listed scenarios are the only ones in which relation forward can occur. There are, the
member observed, many possible permutations.

By consensus, the Committee resolved to continue its work on this item.

F. Item No. 10-AP-D (taxing costs under FRAP 39)

* In that sketch, Rule 4(a)(2) would be amended to read: “A notice of appeal filed after
the court announces a decision or order—but before the entry of the judgment or order—is
treated as filed on the date of and after the entry, if and only if the decision or order, as
announced, would otherwise be appealable.”
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Judge Sutton thanked Ms. Leary for her excellent research concerning the award of costs
under Appellate Rule 39, and he invited her to present that research to the Committee. Ms. Leary
observed that the Committee had asked the FJC to provide data in response to concerns raised
about the taxation of costs by the Fourth Circuit in the case of Snyder v. Phelps. Ms. Leary
explained that the FJC had researched each circuit’s local rules and procedures for determining
cost awards, and that the FJC had used the courts of appeals’ CM/ECF databases to identify cases
in which cost awards had been made.

Ms. Leary reported that there is no simple answer to the question what constitutes a
typical award of appellate costs under Rule 39. Multiple variables determine the amount of a
Rule 39 cost award, and each circuit has adopted its own combination of those variables. The
variables include the range of documents and fees that are recoverable, the amount recoverable
for copying each page of a document, and the number of copies for which costs are recoverable.

Turning to the results of the FJC’s database search, Ms. Leary cautioned that the search
was limited by the fact that the FJC had not obtained data from the Federal Circuit because that
Circuit was not yet live on CM/ECF. In addition, the data from the Second and Eleventh Circuits
were limited because those Circuits only recently went live on CM/ECF. Some limitations also
applied to the data from the Fifth, Seventh, and Ninth Circuits. The data show that most cost
awards go to appellees upon affirmance of the judgment below. But when appellants received
cost awards upon reversal, partial reversal, modification, or vacatur of the judgment below, their
average cost award was higher than the average cost award to appellees. Using the range in size
of a majority of the awards in a given circuit as a benchmark, the FJC assessed whether any
awards in that circuit could be seen as “outliers” in relation to that circuit’s normal range. Such
outliers were found in nine circuits; the award in Snyder was one such outlier. The very large
award in Snyder resulted from the length of the appendix and the fact that the Fourth Circuit
permits recovery of printing costs up to $4.00 per page (which in Snyder meant recovery of 50
cents per page for each of eight copies of the appendix).

Judge Sutton noted that in the Snyder case, the existing rules gave the court of appeals the
discretion not to impose costs on the appellant. Professor Coquillette agreed that Rule 39 gives
the court of appeals discretion. Mr. Letter noted that it would not be a good idea for Rule 39 to
be amended to distinguish among particular types of cases with respect to the permissibility of
cost awards.

Judge Sutton asked how costs would be computed in a case where the briefs are filed
electronically. Mr. Green responded that if the briefs were filed only in electronic form, then no
printing costs would be awarded. However, he noted that — with the exception of the Sixth
Circuit — the circuits that have transitioned to electronic filing nonetheless require paper copies as
well.

Judge Sutton stated that he would send a copy of Ms. Leary’s report to the Chief Judge
and Circuit Clerk for each Circuit. By consensus, the Committee retained this item on its study
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agenda.

G. Item No. 10-AP-E (effect of withdrawal of a timely-filed post-judgment
motion on the time to appeal in a civil case)

Judge Sutton invited the Reporter to introduce this item, which arose from Howard
Bashman’s suggestion that the Committee consider issues raised by Vanderwerfv. SmithKline
Beecham Corp., 603 F.3d 842 (10th Cir. 2010). The Reporter reminded the Committee that in
Vanderwerf, the majority held that the withdrawal of a Civil Rule 59(e) motion deprived that
motion of tolling effect and rendered the movant’s appeal untimely. No consensus emerged, at
the fall 2010 meeting, in favor of a rulemaking response to Vanderwerf. Members did express
interest in considering further the situation faced by a non-movant who has relied on the tolling
effect of a post-judgment motion that is subsequently withdrawn. One might question whether
the Vanderwerfholding extends to cases in which the movant and the appellant are different
parties. It would not seem to make sense to extend the Vanderwerf holding to situations in which
the tolling motion is made (and then withdrawn) by a litigant other than the would-be appellant.
Admittedly, no textual basis is readily apparent in Appellate Rule 4(a)(4) for distinguishing
between appeals by the litigant that made the withdrawn motion and appeals by other litigants.
However, there has as yet been no decision that applies Vanderwerfto an appeal by a non-
movant. The Reporter suggested that the Committee consider whether, in the absence of such a
decision, it is worthwhile to maintain this item on the study agenda.

A motion was made and seconded to remove Item No. 10-AP-E from the study agenda.
The motion passed by voice vote without dissent.

H. Item No. 10-AP-G (intervention on appeal)

Judge Sutton invited discussion of this item, which arose from Mr. Letter’s observation
that Civil Rule 24 sets standards for intervention in the district courts, but that no comparable
provision covers the general question of intervention in the courts of appeals. Mr. Letter noted
that the United States has been successful in moving to intervene in a number of appeals. He
observed that unless a statute provides a right to intervene, the decision whether to allow
intervention rests in the court’s discretion. An attorney member expressed concern with the idea
of formalizing a procedure for seeking to intervene in the court of appeals (instead of in the
district court); such a measure, this member suggested, might have unintended consequences.

A motion was made and seconded to remove Item No. 10-AP-G from the study agenda.
The motion passed by voice vote without dissent.

VII. Additional Old Business and New Business
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A. Item No. 10-AP-I (consider issues raised by redactions in appellate briefs)

Judge Sutton invited the Reporter to present this item, which arises from concerns
expressed by Paul Alan Levy, an attorney at Public Citizen Litigation Group, concerning
redactions in appellate briefs. Mr. Levy explains that in some cases, broadly worded district
court orders permitting the parties to designate discovery materials as confidential may be
followed by the filing, on appeal, of briefs that are heavily redacted to obscure references to those
materials. Mr. Levy reports that the filers of such redacted briefs often provide no justification
for the redactions. In some cases, no one files a motion to unseal the unredacted copies of the
briefs; and even if such a motion is filed, by the time that the unredacted copies of the briefs are
filed it is too late for would-be amici to have a meaningful chance to draft their briefs in the light
of the unredacted record.

The Reporter noted that she had shared Mr. Levy’s suggestion with the Chairs and
Reporters of the Privacy and Sealing Subcommittees, and that Judge Hartz had provided
thoughtful comments. Judge Hartz observed that the questions raised by Mr. Levy fall outside
the scope of the Sealing Subcommittee’s inquiries, because that Subcommittee considered only
the sealing of entire cases. But some of the Subcommittee’s suggestions — such as requiring
judicial oversight of sealing decisions and sealing as little as necessary — could be relevant to Mr.
Levy’s concerns. Judge Hartz noted that the appellate context poses challenges because judges
are not usually assigned to a case until after the answering brief is filed, and even then judges
may feel uncomfortable resolving a sealing question before having had a chance to fully consider
the merits of the appeal. The challenge, he suggested, is to provide for judicial involvement
without creating too great a burden. One possibility might be an approach that provides that
matters are unsealed when submitted to the court of appeals absent a showing of good cause.

The Reporter noted that all circuits have one or more local provisions dealing with sealed
materials. Not all circuits specify whether materials sealed below presumptively remain sealed
on appeal. Seven circuits have provisions that state or imply (with varying degrees of
explicitness) that materials sealed below presumptively remain sealed on appeal. But two of
those seven circuits — the First and the Sixth — also provide that a party wishing to file a sealed
brief must move for leave to do so. Two circuits take a different approach: When records have
been sealed below, these circuits maintain the seal only for a limited period to afford an
opportunity for a party to move in the court of appeals to seal the materials. The Seventh Circuit
applies this approach to all cases, except where a statute or procedural rule provides otherwise.
The Third Circuit follows this approach in appeals in civil cases, and also provides that a litigant
must move for leave to file a sealed brief.

Mr. Taranto drew the Committee’s attention to the Federal Circuit’s recent decision in In
re Violation of Rule 28(d), 2011 WL 1137296 (Fed. Cir. Mar. 29, 2011), in which the court of
appeals sanctioned counsel for improperly marking portions of briefs confidential in violation of
Federal Circuit Rule 28(d). Judge Rosenthal noted the Civil Rules Committee’s extensive
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consideration of protective orders issued under Civil Rule 26. She observed that the law is quite
clear that good cause is required in order for the court to seal discovery items. And a more
stringent showing is required in order to seal materials filed with the court in support of a request
for judicial action. Despite the clarity of the law, however, practitioners persist in asserting that
materials subject to a protective order are for that reason subject to sealing even when submitted
as part of a court filing. There is a divide between law and practice. A district judge member
agreed, and noted that in the Seventh Circuit matters are presumptively unsealed if the litigant
fails to show within 14 days why they should remain sealed. Judge Sutton asked whether the
concerns about sealing in the court of appeals would dissipate if questions of sealing were
properly addressed at the district court level. A district judge participant said that they would.

A district judge member suggested that practices would improve if the Appellate Rules
embodied the approach taken by the Seventh Circuit; the presence of such a provision in the
Appellate Rules would help to focus district judges on the need to require a stringent showing to
seal materials filed in support of a request for judicial action. An attorney member stated that the
standards for sealing in the district court and the court of appeals should be the same. Another
attorney member agreed, but noted that the application of those standards in the court of appeals
might differ from that in the district court if the reason for protecting the materials at issue has
dissipated by the time of the appeal. Mr. Letter pointed out that D.C. Circuit Rule 47.1(b)
requires the parties to an appeal to review the record to make sure that continued sealing is
appropriate.

Judge Sutton suggested that the Committee coordinate its consideration of these questions
with the Civil Rules Committee. Mr. Letter observed that this topic also has implications for
criminal matters. He suggested that one approach to the issue might be to impose a requirement
that the district court review any sealing orders before closing a case. An alternative approach
would be to adopt the D.C. Circuit’s requirement of continuing review. Judge Rosenthal
observed that the question of Rule 26 and protective orders has been on the agenda of the Civil
Rules Committee for a very long time. The Civil Rules Committee has not, to date, found it
necessary to update Rule 26 as it relates to protective orders and confidentiality, because the
caselaw dealing with this issue is on the right track. However, a conclusion by the Civil Rules
Committee that there is no need to amend Civil Rule 26 does not necessarily answer the question
raised by Mr. Levy. The Appellate Rules Committee could consider requiring re-justification of
any sealing decisions in the context of an appeal; it might be the case that a separate set of
arguments becomes relevant in the appeal context. Professor Coquillette expressed agreement.

A district judge member observed that in the Seventh Circuit, lawyers know that the court
of appeals will unseal matters that should not have been sealed, and this provides accountability.
An attorney member asked whether the Appellate Rules Committee should consider adopting in
the national rules an approach like the Seventh Circuit’s. An appellate judge member asked
whether the Supreme Court has a rule governing sealed documents. Mr. Letter stated that he did
not think that the Supreme Court has a rule. Sealed filings are rare in the Supreme Court, he
observed, but the DOJ has made such filings on occasion.

-20-



By consensus, the Committee retained this item on its study agenda. Judge Dow agreed
to work with the Reporter to develop a proposal for presentation to the Committee in the fall.

B. Item No. 11-AP-A (exempt amicus statement of interest from length limit)

Judge Sutton invited the Reporter to introduce this item, which concerns a proposal by R.
Shawn Gunnarson and Alexander Dushku that Appellate Rule 32(a)(7)(B)(iii) be amended to
“provide that the statement of interest by an amicus curiae, required by Rule 29(c)(4), is not
included in the word count for purposes of the type-volume limitation of Rule 32(a)(7)(B).” The
proponents argue that amici’s statements of interest are more similar to items already excluded
from Rule 32(a)(7)(B)’s limits than to other items that must be counted under those limits. They
report that counting the statement of interest for purposes of Rule 32(a)(7)(B)’s limits is
burdensome when a brief is filed by a large consortium of amici. And they state that the
interpretations of the current Rule by clerk’s offices vary from circuit to circuit.

The Reporter stated that Messrs. Gunnarson and Dushku make good arguments for
exempting the statement of interest from the length limit. On the other hand, it is worth
considering the possible downside of such an exemption: It might tempt amici to skirt the length
limits by smuggling argument into the statement of interest. To get a sense of length of
statements of interest, the Reporter had performed a small and rough search on Westlaw. The
search — described in the agenda materials — found a wide variation in length, both in absolute
terms and when measured in number of words per amicus. Many statements in the sample were
concise, but not all were. And the three briefs, within the sample, that had the greatest number of
words per amicus contained argumentation.

The Reporter noted that most circuits do not appear to address by local rule whether the
statement of interest is included in the length limit; the Third Circuit, though, does have a local
rule that appears intended to exclude the statement. A member asked whether the three longest
statements in the sample came from briefs filed in a circuit that excluded the statement of interest
from the length limit. The Reporter stated that she would check.® An attorney member observed
that the Rules should attempt to encourage multiple amici to file a single brief when possible.
This member wondered whether a rule could be drafted that would exclude the statement of
interest from the word count, but only up to a specific number of words per amicus. Another
attorney member responded that any rule that depended on the number of amici could be
manipulated — for example, by listing as amici not only an association but also its members. This
member suggested, as an alternative, a rule that would exclude the statement of interest up to a
uniform ceiling (such as 250 words). A third attorney member stated that he did not think it was
worthwhile to address this matter in the national Rules.

®> Subsequent to the meeting, the Reporter determined that one of the three briefs in
question was filed in the Third Circuit.

-21-



An attorney member noted that in Supreme Court briefs, it has become customary to
place in a separate addendum or appendix a paragraph describing each amicus; that addendum or
appendix does not count toward the length limit. A district judge member observed that some
court of appeals judges prefer not to encourage amicus filings, and he suggested that such judges
would fail to see a reason to address this question in the national Rules; he noted that an amicus
can make a motion for permission to serve an over-length brief. Judge Sutton asked the meeting
participants whether any of them had found the current Rule to be problematic. An attorney
member responded that she could envision cases in which it could be a problem, but that in such
instances the amicus could file a motion.

The Reporter had noted earlier that an argument might be made for excluding new Rule
29(c)(5)’s authorship-and-funding disclosure requirement from the length limits. Judge Sutton
recommended that the Committee defer considering that possibility until such time as it is
considering other amendments to the relevant Rule.

A motion was made and seconded to remove Item No. 11-AP-A from the study agenda.
The motion based by voice vote without dissent.

VIII. Joint Discussion with Advisory Committee on Bankruptcy Rules concerning Item
No. 09-AP-C (Bankruptcy Rules Committee’s project to revise Part VIII of the
Bankruptcy Rules), and Item No. 08-AP-L (FRAP 6(b)(2)(A) / Sorensen issue)

At 8:35 a.m. on April 7, Judge Sutton and Judge Eugene R. Wedoff called to order the
joint meeting of the Bankruptcy Rules Committee and the Appellate Rules Committee. Present
from the Bankruptcy Rules Committee were Judge Wedoff (the Chair of the Committee); Judge
Karen K. Caldwell; Judge Arthur I. Harris; Judge Sandra Segal Ikuta; Judge Robert James
Jonker; Judge Adalberto Jordan; Judge William H. Pauley IlI; Judge Elizabeth L. Perris; Chief
Judge Judith H. Wizmur; J. Michael Lamberth, Esg.; David A. Lander, Esq.; and John Rao, Esq.
J. Christopher Kohn, Esq., Director of the Commercial Litigation Branch of the Civil Division of
the DOJ, was present as an ex officio member of the Bankruptcy Rules Committee. Judge Laura
Taylor Swain attended as the past Chair of the Bankruptcy Rules Committee. Judge James A.
Teilborg attended as liaison from the Standing Committee and Judge Joan Humphrey Lefkow
attended as liaison from the Committee on the Administration of the Bankruptcy System.
Present as Advisors or Consultants to the Bankruptcy Rules Committee were Patricia S.
Ketchum, Esq.; Mark A. Redmiles (Deputy Director, Executive Office for U.S. Trustees); and
James J. Waldron (Clerk of the United States Bankruptcy Court for the District of New Jersey).
Also present were Judge Dennis Montali, Molly T. Johnson from the FJC, and James H.
Wannamaker Il and Scott Myers from the AO. Professor S. Elizabeth Gibson and Professor
Troy A. McKenzie were present as the Reporter and Assistant Reporter for the Bankruptcy Rules
Committee. Also in attendance were Philip S. Corwin, Esq. of Butera & Andrews; David
Melcer, Esq. of Bass & Associates P.C.; and Lisa A. Tracy of the Executive Office for U.S.
Trustees.
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Judge Sutton commenced by observing that the joint meeting would be interesting and
helpful. He noted that the Appellate Rules Committee members were eager to benefit from
discussions with the Bankruptcy Rules Committee, including with respect to the experience with
electronic filing in bankruptcy. Judge Wedoff thanked the Appellate Rules Committee for
agreeing to meet jointly with the Bankruptcy Rules Committee. He noted that one of the goals of
the Bankruptcy Rules Committee’s Part VIII revision project is to achieve consistency with the
Appellate Rules. Judge Wedoff introduced three new members of the Bankruptcy Rules
Committee. Judge Robert James Jonker is a district judge in the Western District of Michigan
who has had a longstanding interest in bankruptcy law. Judge Adalberto Jordan, who clerked for
Justice O’Connor, will be joining the subcommittee on appeals and will bring a great deal of
appellate experience to that subcommittee. Professor Troy A. McKenzie joins the Committee as
its Assistant Reporter; Professor McKenzie, who teaches at N.Y.U. Law School, has a rare
combination of expertise in both bankruptcy and civil procedure.

Judge Pauley observed that the Part V11 revision project arose from the efforts of Eric
Brunstad, who produced an initial draft of the proposed revision. The Bankruptcy Rules
Committee’s Subcommittee on Privacy, Public Access, and Appeals has held two mini-
conferences on the subject. The process has been iterative and thoughtful.

Professor Gibson proposed that the joint meeting focus on issues of common interest to
the two Committees. Those include issues relating to electronic filing and transmission, as well
as issues concerning the intersection of the Bankruptcy and Appellate Rules (especially with
respect to appeals directly from the bankruptcy court to the court of appeals). Professor Gibson
noted that bankruptcy appeals are relatively rare, and that it is thus a challenge to find
practitioners who specialize in appellate bankruptcy practice. She reported that there have been
two perspectives voiced during the deliberations thus far — that of practitioners who handle
bankruptcy appeals only occasionally and who view the Part VIII Rules as difficult, and that of
appellate specialists who would like the Part VIl Rules to more closely resemble the Appellate
Rules.

Professor Gibson observed that the Bankruptcy Rules elsewhere incorporate by reference
a number of Civil Rules. Thus, a question that arose early on was whether the Part VIl Rules
should simply incorporate the Appellate Rules by reference. At the Standing Committee’s
January 2011 meeting, it became clear that the Standing Committee does not favor such an
approach for the Part V1l Rules.

Professor Gibson suggested that it might be useful for the joint meeting to commence by
discussing the possibility of incorporating into the national Rules a presumption of electronic
filing and transmission. For example, how would such a change affect the rules concerning the
submission of briefs, the form of briefs, and how the record is assembled? Professor Gibson
noted that it would be particularly useful to learn about the experience in the Sixth Circuit; she
observed that other courts, such as the Ninth Circuit Bankruptcy Appellate Panel (“BAP”), have
also moved toward electronic filing. She pointed out that a key question is how to manage the
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transition to electronic filing while also retaining paper filing where necessary. Judge Sutton
responded that in the courts of appeals, there is a presumption that there will continue to be paper
filings; the courts must accommodate filings by inmates, who will ordinarily file in paper form
rather than electronically. Professor Gibson noted that in bankruptcy a similar accommodation
must be made for paper filings by pro se debtors. A member of the Bankruptcy Rules Committee
noted that the rates of paper filings vary by district but can be as high as 25 or 30 percent; this
member noted that the court will scan paper filings into PDF format. Judge Wedoff noted that
the requirement that attorneys file electronically has worked well. Mr. Green observed that while
circuits other than the Sixth Circuit will accept electronic filings, those circuits also require paper
copies. In courts within the Sixth Circuit, he reported, some 40 to 45 percent of the filings are
paper filings by inmates; the court converts those filings to PDF format. The Sixth Circuit
generally will not accept paper filings from attorneys and does not accept the appendix or record
excerpts in paper form. Instead, the judges access the electronic record themselves. But the
Sixth Circuit, he noted, is an outlier in this respect. Judge Wedoff asked whether the Sixth
Circuit’s system has worked well. Judge Sutton responded that it is the right approach, but that it
took years for judges’ chambers to adjust; the Sixth Circuit’s system transfers the burden of
printing to chambers. During the first year of electronic filing, Judge Sutton printed paper copies
of briefs; now, he reads them on an iPad. Professor Gibson asked how the record is handled in
the Sixth Circuit. Mr. Green responded that the electronic case filing architecture differs in the
court of appeals, so the Clerk’s Office must reach out and bring the electronic record from the
court below into the court of appeals’ system. The Clerk’s Office is able to use that method to
provide the court of appeals judges with electronic links to the record. Counsel identify for the
court of appeals what the relevant portions of the record are. Judge Sutton noted that the Sixth
Circuit used to include in the case schedule time to assemble the appendix; things move faster
now because there is no need to allow time for putting the appendix together.

A participant asked whether bankruptcy judges like the system of electronic filing. Judge
Wedoff responded that the system works well because the Clerk’s Office provides whatever
support the judges need. A key benefit is that a judge can work on the latest filings from
anywhere, whether at home or during travel. And litigants, similarly, can file wherever and
whenever they prefer. A bankruptcy judge from the Ninth Circuit agreed. In his district, each
judge posts his or her policy concerning chambers copies. Another advantage of electronic filing
is that emergency matters can be filed and accessed at any time. Electronic filing is particularly
useful for the BAP because the Ninth Circuit spans such a large area. Judge Sutton asked what
provisions the bankruptcy courts have made for situations in which the computer system crashes.
Judge Wedoff responded that the courts have backup centers at other locations; backing up court
files, he observed, is easier when those files are in electronic format.

Professor Gibson turned the Committees’ attention to proposed Bankruptcy Rule 8006,
which concerns the certification of a direct appeal to the court of appeals. Professor Gibson
explained that the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005
(“BAPCPA”) put in place for bankruptcy appeals a framework — in 28 U.S.C. § 158(d)(2) — for
direct appeals by permission that is in some ways similar to, but in other ways quite distinct
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from, the interlocutory-appeal framework set by 28 U.S.C. 8 1292(b). Under Section 158(d)(2),
a direct appeal from the bankruptcy court to the court of appeals requires a certification from a
lower court and also requires permission from the court of appeals. Section 158(d)(2)’s criteria
for the certification differ from those set by Section 1292(b) for interlocutory appeals from the
district court to the court of appeals. Moreover, Section 158(d)(2) sets out a variety of means for
certification. The certification may be made by the court on its own motion; by the court on a
party’s motion; by the court on request by a majority of the appellants and a majority of the
appellees; or jointly by all the appellants and appellees. Three different courts can make the
required certification in appropriate circumstances — the bankruptcy court, the BAP, or the
district court. Proposed Rule 8006(d) provides that the certification is to be made by the court in
which the matter is pending, and proposed Rule 8006(b) sets for the rule for determining in
which court the matter is pending at a given time. Proposed Rule 8006(g) then sets a 30-day time
limit for filing in the court of appeals a request for permission to take a direct appeal to the court
of appeals.

Professor Gibson invited Professor Struve to discuss proposed new Appellate Rule 6(c),
which would address the procedure for permissive direct appeals under Section 158(d)(2)
subsequent to the filing in the court of appeals of the petition for leave to appeal. Proposed Rule
6(c)(1) provides that the Appellate Rules, with specified exceptions, govern such an appeal.
Proposed Rule 6(c)(2) provides that Bankruptcy Rule 8009 and 8010 govern the designation and
transmission of the record on appeal.

Professor Struve noted that it would be useful to obtain participants’ views on whether
proposed Appellate Rule 6(c), as drafted, appropriately addresses the procedure for direct appeals
under Section 158(d)(2). As an example, she noted the question of stays pending appeal. The
proposal as drafted would provide that Appellate Rule 8 would apply to direct appeals. That
Rule’s treatment of stays is basically similar to proposed Bankruptcy Rule 8007 (which addresses
stays in the context of appeals from the bankruptcy court to the district court or BAP), but there
is a question about Rule 8's provision for proceeding directly against a surety. Rule 8 provides
that a surety’s liability can be enforced on motion in the district court without the need for an
independent action. If Rule 8 applies to bankruptcy direct appeals, then it would contemplate
such a direct proceeding in the bankruptcy court. One question is whether such a proceeding
would fall naturally within the existing jurisdiction of the bankruptcy court. Professor Gibson
noted that Bankruptcy Rule 9025 currently provides that sureties submit to the jurisdiction of the
bankruptcy court. Rule 9025, though, provides for the determination of the surety’s liability in
an adversary proceeding. This raises a question as to whether any provision for proceedings
against the surety in the bankruptcy court should contemplate an adversary proceeding; perhaps
proposed Appellate Rule 6(c) could be revised to incorporate by reference the terms of
Bankruptcy Rule 9025. Professor Gibson asked whether any of the bankruptcy judges on the
Committee wished to comment on their experiences with proceedings against sureties, but no
members volunteered a response.

Professor Gibson asked whether participants in the meeting had experience with direct
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appeals under Section 158(d)(2). Mr. Green reported that there have been few such direct
appeals in the Sixth Circuit, and that there have been no problems with their processing. A
bankruptcy judge observed that Blausey v. United States Trustee, 552 F.3d 1124 (9th Cir. 2009),
illustrates the confusion that can arise concerning the appropriate procedure in connection with
direct appeals under Section 158(d)(2). This judge observed that it would be salutary for the
Rules to settle the question of the proper procedures on such appeals.

An attorney member of the Appellate Rules Committee observed that proposed
Bankruptcy Rule 8006's certification provisions seem odd. Professor Gibson explained that
those provisions are drawn from Section 158(d)(2). A participant questioned why Section
158(d)(2) provides for the four different means of certification noted previously. A bankruptcy
judge member of the Bankruptcy Rules Committee observed that a Section 158(d)(2)
certification can read in various ways; the bankruptcy judge can draft the certification with
varying degrees of forcefulness. For example, if the judge is issuing the certification only
because he or she is required to do so in response to a request by a majority of the appellants and
a majority of the appellees, the judge may draft a certification that sounds equivocal.

Professor Struve noted that the joint Part V111 project also provides an occasion to address
possible revisions to Appellate Rule 6(b), which concerns appeals from a district court or BAP
exercising appellate jurisdiction in a bankruptcy case. One proposed amendment to Rule 6(b)
would update a cross-reference to Appellate Rule 12. Another proposed amendment would
revise Rule 6(b)(2)(A) to eliminate an ambiguity; a similar ambiguity in Appellate Rule 4(a)(4)
was eliminated by a 2009 amendment.

Professor Struve observed that the Appellate Rules Committee is currently considering
other possible changes to Appellate Rule 4(a)(4), stemming from the fact that the time to appeal
after disposition of a tolling motion runs from entry of the order disposing of the last remaining
tolling motion rather than from entry of any resulting altered or amended judgment. In some
instances, there can be a time lag between the two events — as when the court grants a motion for
remittitur and the plaintiff has a period of time within which to decide whether to accept the
remitted amount. At the Appellate Rules Committee’s meeting the previous day, the
Committee’s consensus was that the possibilities it had previously considered for addressing this
issue were not worth proceeding with. Instead, the Committee has decided to consider a new
suggestion by Mr. Taranto that takes a different approach. Mr. Taranto’s proposal addresses the
timing question by extending Civil Rule 58's separate document requirement to the disposition of
tolling motions. Such an extension would provide clarity concerning the point at which the
appeal time resets under Appellate Rule 4(a)(4). The Committee has not yet had an opportunity
to seek the views of the Civil Rules Committee or the Civil / Appellate Subcommittee. Professor
Struve noted that this project, as it develops, may be of interest to the Bankruptcy Rules
Committee for several reasons. First, Bankruptcy Rule 7058 incorporates by reference the terms
of Civil Rule 58. Second, it would be useful for participants to consider whether the issue that
gave rise to the Appellate Rule 4(a)(4) project is salient in the bankruptcy context. Is a similar
time lag (between entry of an order disposing of the last remaining tolling motion under current
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Bankruptcy Rule 8015 and entry of any resulting altered or amended judgment) a problem in
bankruptcy practice? Professor Gibson noted an additional reason for coordination on this issue:
Proposed Bankruptcy Rule 8002 includes a subdivision modeled on Appellate Rule 4(a)(4). As
to Appellate Rule 6(b)(2)(A), Professor Gibson observed that this Rule may present fewer current
problems than Appellate Rule 4(a)(4) because Appellate Rule 6(b)(2)(A) treats only one type of
tolling motion (namely, rehearing motions). Professor Gibson observed that current Bankruptcy
Rule 8015 might provide a useful model for resolving any timing issue that arises from the
disposition of such motions.

Judge Sutton asked the meeting participants for their thoughts on Civil Rule 58's separate
document requirement. A participant responded that in bankruptcy, the separate document
requirement becomes a trap for the unwary. To impose the separate document requirement, this
participant suggested, could in effect be to extend appeal time in the name of clarity. Professor
Struve asked whether compliance with the separate document requirement might increase if the
requirement applied across the board (in contrast to the present system, which exempts
dispositions of tolling motions). A participant predicted that such a change would not result in
greater compliance. This participant observed that there used to be a brighter line for the
separate document requirement in bankruptcy, but now the rules only impose the separate
document requirement in adversary proceedings and not in contested matters. Another
participant observed that adversary proceedings are very like civil actions; contested matters,
however, can be a hodgepodge, and the operation of the separate document requirement in that
context could be confusing. A bankruptcy judge member expressed gratitude for the fact that the
separate document requirement no longer applies in contested matters.

Professor Gibson noted that another point of intersection between the Bankruptcy Rules
and the Appellate Rules concerns indicative rulings. Proposed Bankruptcy Rule 8008 is intended
to serve two functions. With respect to appeals pending in the court of appeals, it is the
equivalent of Civil Rule 62.1 — namely, it tells the trial court what to do if someone seeks relief
that the trial court lacks authority to grant due to a pending appeal. Proposed Bankruptcy Rule
8008 is also designed to address the indicative-ruling procedure for the appellate court when the
appellate court in question is a district court or a BAP. Professor Gibson noted a further issue:
Should the procedures set out in proposed Bankruptcy Rule 8008 apply when an indicative ruling
is sought in the bankruptcy court while a non-direct appeal is pending in the court of appeals
under Section 158(d)(1)? A participant responded that she thought the Rule should apply in that
context as well.

Professor Gibson raised a question concerning the source of the authority to promulgate
local rules for BAPs. She noted that it would be useful to determine whether that authority
resides in the court of appeals, in the circuit judicial council, or in the BAP. Perhaps, she
suggested, it would make sense that the body that creates the BAP also has the authority to
promulgate rules for the BAP. Mr. Green reported that the Sixth Circuit BAP relies on the
circuit council for promulgation of its local rules; the proposed rules are sent out for comment
during the development of the proposals, and are ultimately sent to the circuit judicial council for
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approval. Another participant observed that in the Ninth Circuit, the Circuit’s standing rules
committee handles the task of obtaining public comment on proposed BAP rules; this participant
noted the importance of public comment.

Professor Gibson noted that the Appellate Rules contain a high level of detail concerning
briefs, and she stated that it would be useful to get a sense whether participants favor a similar
approach for the Part VIl Rules. An attorney member of the Appellate Rules Committee noted
that detailed rules are useful to practitioners because such rules provide guidance. On the other
hand, this member questioned whether district judges really want to receive briefs that conform
to the Appellate Rules. A participant responded that the district court cares less about formalities
than about simplicity and speed; the goal is to get the briefs in and resolve the case quickly. A
court of appeals judge stated that it would be useful for the rules to evolve so that they do not
specify the colors of brief covers. Another participant noted that Mr. Brunstad had proposed
setting a default rule for the color of brief covers when the briefs are filed in paper form.

Professor Gibson also noted the potential importance of maintaining similar length limits
for briefs at both stages of the appellate process (in the district court or BAP, and in the court of
appeals). A bankruptcy judge agreed, and observed that Mr. Brunstad had expressed concern
with the “dumbbell problem” — namely, that if the district court’s length limit is tighter than the
one that applies in the court of appeals, a party may find it difficult to preserve adequately all the
points that it wishes to argue on appeal. A bankruptcy judge member stated that he likes the idea
of specific requirements because they provide attorneys with structure; and he favors ensuring
that the length limits are consistent at the two levels of appeal. An attorney participant agreed
that he favors consistency between the two levels of appeal.

A district judge member of the Appellate Rules Committee expressed agreement with the
idea that detailed briefing rules make things fairer for the lawyers. He noted that his district has a
local rule that imposes a low page limit. Another district judge observed that bankruptcy cases
are sufficiently challenging to begin with, and that it would be helpful for the briefs to be
consistent from case to case.

Professor Gibson drew the Committees’ attention to proposed Bankruptcy Rule 8009(f),
concerning the treatment of sealed documents on appeal. The Appellate Rules do not currently
address that issue. Professor Struve noted that the local rules in some circuits do address some
issues relating to sealed documents. She also observed that another question might be whether
all the circuits are ready to handle sealed documents electronically. Mr. Green responded that
some circuits are prepared but that others are not. Another participant observed that it would be
a good idea to look into the way in which the CM/ECF system handles sealed documents; she
noted that the relevant technology is changing. A bankruptcy judge suggested that the Rule be
drafted so as to incorporate by reference whatever the current CM/ECF technology and practice
are.

In closing, Professor Gibson predicted that the Bankruptcy Rules Committee would
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discuss a portion of the project at its fall 2011 meeting and another portion at the spring 2012
meeting. In the meantime, the Bankruptcy Rules Committee’s working group will further refine
the proposals. She expressed the Bankruptcy Rules Committee’s desire to continue coordinating
efforts with the Appellate Rules Committee. Judge Sutton promised to appoint one or two
members of the Appellate Rules Committee to the working group, and expressed commitment to
coordinating the two Committees” work going forward.

Judge Sutton thanked Judge Wedoff and the Bankruptcy Rules Committee for inviting the
Appellate Rules Committee to join them. Judge Sutton noted that this was Judge Rosenthal’s
last meeting with the Appellate Rules Committee. He thanked her for her prodigious efforts and
superb work as Chair of the Standing Committee. He observed that during her time as Chair she
has attended the meetings of the Advisory Committees and the Standing Committee and the
Judicial Conference. Judge Rosenthal thanked the Advisory Committees for their thorough,
thoughtful, and innovative work. Judge Wedoff thanked the Appellate Rules Committee for their
participation in the joint meeting.

IX. Adjournment

The Appellate Rules Committee adjourned at 10:25 a.m. on April 7, 2011.

Respectfully submitted,

Catherine T. Struve
Reporter
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years. It is addressed to the leadership
of the Judiciary Committee. It says:

The undersigned are all members of the
Bar of the District of Columbia and we are
writing in support of the nomination of John
G. Roberts, Jr., to serve as a federal court of
appeals judge. . . .

It is extraordinary. It is Democrats
on one side, Republicans on the right,
and a mixture in the center. I cannot
recall in my years here ever seeing a
document of such import as this in the
context of a judicial nomination.

I ask unanimous consent that this
letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

DECEMBER 18, 2002.
Re Judicial nomination of John G. Roberts,
Jr., to the United States Court of Ap-
peals for the District of Columbia Circuit

Hon. ToM DASCHLE,
Hon. ORRIN HATCH,
Hon. PATRICK LEAHY,
Hon. TRENT LOTT,
U.S. Senate,
Washington, DC.

DEAR SENATORS DASCHLE, HATCH, LEAHY,
AND LOTT: The undersigned are all members
of the Bar of the District of Columbia and
are writing in support of the nomination of
John G. Roberts, Jr., to serve as a federal
court of appeals judge on the United States
Court of Appeals for the District of Columbia
Circuit. Although, as individuals, we reflect
a wide spectrum of political party affiliation
and ideology, we are united in our belief that
John Roberts will be an outstanding federal
court of appeals judge and should be con-
firmed by the United States Senate. He is
one of the very best and most highly re-
spected appellate lawyers in the nation, with
a deserved reputation as a brilliant writer
and oral advocate. He is also a wonderful
professional colleague both because of his
enormous skills and because of his unques-
tioned integrity and fair-mindedness. In
short, John Roberts represents the best of
the bar and, we have no doubt, would be a su-
perb federal court of appeals judge.

Thank you.

Sincerely,

Donald B. Ayer, Jones, Day, Reavis &
Pogue, Louis R. Cohen, Wilmer, Cutler
& Pickering, Lloyd N. Cutler, Wilmer,
Cutler & Pickering, C. Boyden Gray,
Wilmer, Cutler & Pickering, Maureen
Mahoney, Latham & Watkins, Carter
Phillips, Sidley, Austin. Brown &
Wood, E. Barrett Prettyman, Jr.,
Hogan & Hartson, George J,
Terwilliger ITI, White and Case, E. Ed-
ward Bruce, Covington & Burling, Wil-
liam Coleman, O’Melveny & Myers,
Kenneth Geller, Mayer, Brown, Rowe &
Maw, Mark Levy, Howrey, Simon, Ar-
nold & White, John E. Nolan, Steptoe &
Johnson, John H. Pickering, Wilmer,
Cutler & Pickering, Allen R. Snyder,
Hogan & Hartson, Seth Waxman, Wil-
mer, Cutler & Pickering,

Jeanne S. Archibald, Hogan & Hartson;
Jeannette L. Austin, Mayer, Brown,
Rowe & Mawt; James C. Bailey,
Steptoe & Johnson; Stewart Baker,
Steptoe & Johnson; James T. Banks,
Hogan & Hartson; Amy Coney Barrett,
Notre Dame Law School; Michael J.
Barta, Baker, Botts; Kenneth C. Bass
ITI, Sterne, Kessler, Goldstein & Fox;
Richard K. A. Becker, Hogan &
Hartson; Joseph C. Bell, Hogan &
Hartson; Brigida Benitez, Wilmer, Cut-
ler & Pickering; Douglas L. Beresford,

H.P. Goldfield. Vice
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Hogan & Hartson; Edward Berlin,
Swidler, Bertin, Shereff, Friedman;
Elizabeth Beske (Member, Bar of the
State of California); Patricia A.
Brannan, Hogan & Hartson; Don O.
Burley, Finnegan, Henderson, Farabow,
Garrett & Dunner; Raymond S.
Calamaro, Hogan & Hartson; George U.
Carneal, Hogan & Hartson; Michael
Carvin, Jones, Day, Reavis & Pogue;
Richard W. Cass, Wilmer, Cutler &
Pickering.

Gregory A. Castanias, Jones, Day, Reavis

& Pogue; Ty Cobb, Hogan & Hartson;
Charles G. Cole, Steptoe & Johnson;
Robert Corn-Revere, Hogan & Hartson;
Charles Davidow, Wilmer, Cutler &
Pickering; Grant Dixon, Kirkland &
Ellis; Edward C. DuMont, Wilmer, Cut-
ler & Pickering; Donald R. Dunner,
Finnegan, Henderson, Farabow, Gar-
rett & Dunner; Thomas J. Eastment,
Baker Botts; Claude S. Eley, Hogan &
Hartson; E. Tazewell Ellett, Hogan &
Hartson; Roy T. Englert, Jr., Robbins,
Rullell, Englert, Orseck & Untereiner;
Mark L. Evans, Kellogg, Huber, Han-
sen, Todd & Evans; Frank Fahrenkopf,
Hogan & Hartson; Michele C. Farquhar,
Hogan & Hartson; H. Bartow Farr, Farr
& Taranto; Jonathan J. Frankel, Wil-
mer, Cutler & Pickering; Jonathan S.
Franklin, Hogan & Hartson; David
Frederick, Kellogg, Huber, Hansen,
Todd & Evans; Richard W. Garnett,
Notre Dame Law School.

Chairman,
Stonebridge International; Tom Gold-
stein, Goldstein & Howe; Griffith L.
Green, Sidley, Austin, Brown & Wood;
Jonathan Hacker, O’Melveny & Myers;
Martin J. Hahn, Hogan & Hartson; Jo-
seph M. Hassett, Hogan & Hartson;
Kenneth Hautman, Hogan & Hartson;
David J. Hensler, Hogan & Hartson;
Patrick F. Hofer. Hogan & Hartson;
William Michael House, Hogan &
Hartson; Janet Holt, Hogan & Hartson;
Robert Hoyt, Wilmer, Cutler & Pick-
ering; A. Stephen Hut, Jr., Wilmer,
Cutler & Pickering; Lester S. Hyman,
Swidler & Berlin; Sten A. Jensen,
Hogan & Hartson; Erika Z. Jones,
Mayer, Brown, Rowe & Maw; Jay T.
Jorgensen, Sidley, Austin, Brown &
Wood; John C. Keeney, Jr., Hogan &
Hartson; Michael K. Kellogg, Kellogg,
Huber, Hansen, Todd & Evans; Nevin J.
Kelly, Hogan & Hartson; J. Hovey
Kemp, Hogan & Hartson; David A.
Kikel, Hogan & Hartson; R. Scott Kil-
gore, Wilmer, Cutler & Pickering; Mi-
chael L. Kidney. Hogan & Hartson;
Duncan S. Klinedinst, Hogan &
Hartson; Robert Klonoff, Jones, Day
Reavis & Pogue; Jody Manier Kris, Wil-
mer, Cutler & Pickering; Chris Landau,
Kirkland & Ellis; Philip C. Larson,
Hogan & Hartson; Richard J. Lazarus,
Georgetown University Law Center;
Thomas B. Leary, Commissioner, Fed-
eral Trade Commission; Darryl S. Lew,
White & Case; Lewis E. Leibowitz,
Hogan & Hartson; Kevin J. Lipson,
Hogan & Hartson; Robert A. Long, Cov-
ington & Burling; C. Kevin Marshall,
Sidley, Austin, Brown & Wood; Steph-
anie A. Martz, Mayer, Brown, Rowe &
Maw; Warren Maruyama, Hogan &
Hartson; George W. Mayo, Jr., Hogan &
Hartson; Mark E. Maze, Hogan &
Hartson; Mark S. McConnell, Hogan &
Hartson; Janet L. McDavid, Hogan &
Hartson.

Thomas L. McGovern III, Hogan &

Hartson; A. Douglas Melamed, Wilmer,
Cutler & Pickering; Martin
Michaelson, Hogan & Hartson; Evan
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Miller, Hogan & Hartson; George W.
Miller, Hogan & Hartson; William L
Monts III. Hogan & Hartson; Stanley J.
Brown, Hogan & Hartson; Jeff Munk,
Hogan & Hartson; Glen D. Nager, Jones
Day Reavis & Pogue; William L. Neff,
Hogan & Hartson; J. Patrick Nevins,
Hogan & Hartson; David Newmann,
Hogan & Hartson; Karol Lyn Newman,
Hogan & Hartson; Keith A. Noreika,
Covington & Burling; William D. Nuss-
baum, Hogan & Hartson; Bob Glen
Odle, Hogan & Hartson; Jeffrey
Pariser, Hogan & Hartson; Bruce
Parmly, Hogan & Hartson; George T.
Patton. Jr., Bose, McKinney & Evans;
Robert B. Pender, Hogan & Hartson.

John Edward Porter, Hogan & Hartson
(former Member of Congress); Philip D.
Porter, Hogan & Hartson; Patrick M.
Raher, Hogan & Hartson; Laurence
Robbins, Robbins, Russell, Englert,
Orseck & Untereiner; Peter A. Rohr-
bach, Hogan & Hartson; James J.
Rosenhauer, Hogan & Hartson; Richard
T. Rossier, McLeod, Watkinson & Mil-
ler; Charles Rothfeld, Mayer, Brown,
Rowe & Maw; David J. Saylor, Hogan &
Hartson; Patrick J. Schiltz, Associate
Dean and St. Thomas More Chair in
Law University of St. Thomas School
of Law; Jay Alan Sekulow, Chief Coun-
sel, American Center for Law & Jus-
tice; Kannon K. Shanmugam, Kirkland
& Ellis; Jeffrey K. Shapiro. Hogan &
Hartson; Richard S. Silverman, Hogan
& Hartson; Samuel M. Sipe, Jr.,
Steptoe & Johnson; Luke Sobota, Wil-
mer, Cutler & Pickering; Peler Spivak,
Hogan & Hartson; Jolanta Sterbenz,
Hogan & Hartson; Kara F. Stoll,
Finnegan, Henderson, Farabow, Garren
& Dunner; Silvija A. Strikis, Kellogg,
Huber, Hansen, Todd & Evans; Clifford
D. Stromberg, Hogan & Hartson.

Mary Anne Sullivan, Hogan & Hartson;
Richard G. Taranto, Farr & Taranto;
John Thorne, Deputy General Council,
Verizon Communications Inc., & Lec-
turer, Columbia Law School; Helen
Trilling, Hogan & Hartson; Rebecca K.
Troth, Washington College of Law,
American University; Eric Von Salzen,
Hogan & Hartson; Christine Varney,
Hogan & Hartson; Ann Morgan
Vickery, Hogan & Hartson; Donald B.
Verrilli. Jr., Jenner & Block; J. Warren
Gorrell, Jr., Chairman, Hogan &
Hartson; John B. Watkins, Wilmer,
Cutler & Pickering; Robert N. Weiner,
Arnold & Porter; Robert A. Welp,
Hogan & Hartson; Douglas P. Wheeler,
Duke University School of Law; Chris-
topher J. Wright; Harris, Wiltshire &
Grannis; Clayton Yeutter, Hogan &
Hartson (former Secretary of Agri-
culture); and Paul J. Zidlicky, Sidley
Austin Brown & Wood.

Mr. WARNER. I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Connecticut.

Mr. DODD. Mr. President, I ask unan-
imous consent that the pending amend-
ment be laid aside.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1305

Mr. DODD. Mr. President, I send an
amendment to the desk on behalf of
myself, Senator NELSON of Florida, and
Senator REED of Rhode Island.

The PRESIDING OFFICER. The
clerk will report the amendment.

The assistant legislative clerk read
as follows:





