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INTRODUCTION

It would be an honor for me to speak to you at any time, but I'm
particularly honored to be doing so now, on the thirtieth anniversary
of the Sumner Canary Lecture delivered by Justice Antonin Scalia, my
former boss and mentor. His lecture, titled Assorted Canards of
Contemporary Legal Analysis, described his “most hated legal
canards” baseless but frequently repeated statements that lawyers are
“condemned to read, again and again, in the reported cases.” He took
aim, for example, at the hoary canon that “remedial statutes are to be
broadly construed.” He asked, “How are we to know what is a remedial
statute?” “Are not all statutes intended to remedy some social
problem?” “And why should we construe any statute broadly?”
Statutes should be construed neither broadly nor narrowly, but at the
level of generality at which they are written. And he bemoaned the
well-worn phrase, “A foolish consistency is the hobgoblin of little
minds.” Why is consistency in the law a bad thing?

Tonight, in the spirit of Justice Scalia’s Canary Lecture, I'm going
to share my own list of canards.

T Judge, United States Court of Appeals for the Seventh Circuit. This Essay
is adapted from the 2019 Sumner Canary Lecture delivered at Case
Western Reserve University School of Law on September 19, 2019.

1.  Antonin Scalia, Assorted Canards of Contemporary Legal Analysis, 40
Case W. REs. L. REv. 581, 581 (1989).
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I. TEXTUALISM IS LITERALISM

Here is my first: “textualism is literalism.” Before I explain why
this is false, I ought to begin with a very brief definition of textualism.
Textualism, a method of statutory interpretation closely associated
with Justice Scalia, insists that judges must construe statutory
language consistent with its “ordinary meaning.”” The law is comprised
of words and textualists emphasize that words mean what they say,
not what a judge thinks that they ought to say. For textualists,
statutory language is a hard constraint. Fidelity to the law means
fidelity to the text as it is written.

Textualism stands in contrast to purposivism, a method of
statutory interpretation that was dominant through much of the
twentieth century. For purposivists, statutory language isn’t necessarily
a hard constraint. As one famous Supreme Court case put it, “[A] thing
may be within the letter of the statute and yet not within the statute,
because not within its spirit, nor within the intention of its makers.”?
Sometimes, statutory language appears to be in tension with a statute’s
overarching goal, and when that happens, purposivists argue that a
judge should go with the goal rather than the text.

Today, purposivism is largely out of fashion, at least in its more
extreme form. It was once unsurprising to see a judicial opinion stress
the importance of adhering to a statute’s purpose even at the expense
of clear text. Now, however, it’s rare to see a judicial opinion asserting
the authority to depart from the statutory text in service of the
statutory purpose. The shift away from purposivism is largely due to
the force of Justice Scalia’s arguments. As he put it, “It is the law that
governs, not the intent of the lawgiver. . . . Men may intend what they
will; but it is only the laws that they enact which bind us.” I won'’t
rehearse all of his arguments against purposivism here, but suffice it to
say that they have had a significant effect on the way that lawyers and
judges think about the law.

The fact that textualism has become influential, however, does not
mean that everyone understands what it means to be a textualist. And
one misunderstanding held by some of textualism’s sympathizers as
well as by some of its critics is that textualism is literalism. Some who
have only passing familiarity with the theory assume that textualism
requires judges to construe language in a wooden, literalistic way. And
that, of course, would lead to absurd results.

If you want a vivid illustration of the dangers of literalism, consider
the pitfalls of translating from one language to another. When I was in

2. ANTONIN ScCALIA & BRYAN A. GARNER, READING Law: THE
INTERPRETATION OF LEGAL TEXTS 69-77 (2012).

Holy Trinity Church v. United States, 143 U.S. 457, 459 (1892).

ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND
THE LAW 17 (Amy Guttmann ed., 1997).
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college, I spent a summer in France with the primary goal of becoming
fluent in French. One evening at dinner, my host asked if I wanted
more food, and I responded, translating literally, “Je suis pleine” “I
am full.” I was proud of myself for responding in French. But my
sentence was greeted with uproarious laughter and not, as I initially
assumed, because I spoke French with a distinctive southeastern
Louisiana accent. It was much worse than that. T learned that in
French, the phrase “je suis pleine” means “I am pregnant.” One could
make a similar gaffe by declining food with the phrase “je suis fini,”
which, literally translated, means “I am finished.” In French, though,
this phrase means “I am about to expire.” Perhaps such mistakes might
make one want to expire.

As a budding French speaker, I was unaware of the nuance.
Language is a social construct made possible by shared linguistic
conventions among those who speak the language. It cannot be
understood out of context, and literalism strips language of its context.
As my examples illustrate, fluent speakers of language are not
literalists. There is a lot more to understanding language than mech-
anistically consulting dictionary definitions.

Textualists understand this, and they have spent more than thirty
years driving home the point. Justice Scalia himself insisted that “the
good textualist is not a literalist.” Still, textualism and literalism are
often treated as synonyms. The distinction between them, though, is
fundamental to the validity of the textualist enterprise. Here is how one
scholar distinguishes the two:

Literalism should be distinguished from the genuine search for
textual meaning based on the way people commonly understand
language. Literalism is a kind of “spurious” textualism,
unconcerned with how people actually communicate with how
the author wanted to use language or the audience might
understand it. It holds up the text in isolation from actual usage.’

Collapsing the distinction is a strawman when presented by critics of
textualism and a dangerous distortion when floated by textualists
themselves. It bears emphasis, though, that this might be the most
common misperception of textualism. I teach a seminar on statutory
interpretation, and after our class on textualism, students routinely say
that they were surprised to learn that textualism isn’t the same thing
as either “literalism” or “strict construction.” Despite the best efforts
of textualists, the caricature is still around.

5. Id. at 24.

6. WiLLiAM D. POPKIN, MATERIAL ON LEGISLATION: POLITICAL LANGUAGE
AND THE POLITICAL PROCESS 224 (3d ed. 2001).
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II. A DICTIONARY IS THE TEXTUALIST’S MOST IMPORTANT
TooL

This rejection of literalism bleeds right into the next proposition
that I would like to shoot down: “A dictionary is a textualist’s most
important tool.” Don’t get me wrong a dictionary is a tool, and it is
one used by interpreters of all stripes. But because textualism isn’t
literalism, textualists do not come to the enterprise of statutory
interpretation armed only with a dictionary. As John Manning a
prominent textualist scholar (and now dean of Harvard Law School)
explains, “[D]ictionary definitions of words will often fail to account for
settled nuances or background conventions that qualify the literal
meaning of language and, in particular, of legal language.”” A dictionary
can help, but it can’t get you all the way there.

Justice Scalia frequently invoked the case Smith v. United States to
make this point.® In that case, the Supreme Court was faced with the
task of deciding what it means to “use a firearm” for purposes of 18
U.S.C. § 924(c)(1), a statute that prohibits a felon from using a gun.’
The majority (of which Justice Scalia was not a member) cited multiple
dictionary definitions of the verb “to use” and concluded that “[a]s the
dictionary definitions and experience make clear, one can use a firearm
in a number of ways.”® So it held that a person who trades his firearm
for drugs “uses” the firearm during a drug-trafficking crime within the
meaning of § 924(c)(1)."

In dissent, Justice Scalia explained that the fact that a word can
be used a certain way does not mean that it is ordinarily used that way
or that it was used that way in a particular context.'? In his view, the
majority’s reliance on multiple, broad dictionary definitions of what the
term “use” could mean violated the “fundamental principle of statutory
construction (and, indeed, of language itself) that the meaning of a
word cannot be determined in isolation, but must be drawn from the
context in which it is used.”*® In typical fashion, he offered a memorable
illustration to bring his point home:

When someone asks, “Do you use a cane?,” he is not inquiring
whether you have your grandfather’s silver handled walking stick
on display in the hall; he wants to know whether you walk with

7. John F. Manning, The Absurdity Doctrine, 116 HARv. L. REV. 2387, 2393

(2003).
8. 508 U.S. 223, 228 (1993).
9. Id.
10.  Id. at 228-30.
11.  Id. at 225.

12.  Id. at 241-42 (Scalia, J., dissenting).
13. Id. at 241 (quoting Deal v. United States, 508 U.S. 129, 132 (1993)).
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a cane. Similarly, to speak of “using a firearm” is to speak of using
it for its distinctive purpose, i.e., as a weapon.'*

This isn’t to say that dictionaries are useless; it’s simply a warning
against overstating their usefulness. They should be used as evidence
that terms can in fact bear a certain meaning, not as conclusive
evidence of what a term means in context.

The upshot here is that textualism isn’t about holding language “in
isolation from actual usage.” It isn’t about taking things out of context
or strictly construing language that isn’t strict. It is about identifying
the plain communicative content of the words. “A text should not be
construed strictly, and it should not be construed leniently; it should
be construed reasonably, to contain all that it fairly means.”?

ITI. TEXTUALISTS AND ORIGINALISTS ALWAYS AGREE

I hope I've made it clear by now that textualism isn’t a mechanical
exercise, but rather one involving a sophisticated understanding of
language as it’s actually used in context. That principle brings me to
my third canard: “Textualists always agree.” Those who take an
oversimplified view of textualism imagine that it works like Google
Translate: a judge punches in words, and voilal out pops the result.
If that were how interpretation worked, one could expect every
textualist judge to interpret text in exactly the same way. Popping
words into a mental machine, after all, does not require judgment.

Construing language in context, however, does require judgment.
Skilled users of language won’t always agree on what language means
in context. Textualist judges agree that the words of a statute
constrain but they may not always agree on what the words mean.
Thus, in a case that preceded my time on the Seventh Circuit, two of
my colleagues on the court both textualists disagreed about whether
Title VII, which prohibits discrimination on the basis of sex, prohibits
discrimination on the basis of sexual orientation.’® Judge Frank
Easterbrook joined the majority, which held that it does;'” Judge Diane
Sykes wrote a dissent arguing that it does not.!® Neither disavowed the
text; they simply disagreed about what the text meant.

The same holds true for originalists, who insist that judges must
adhere to the original public meaning of the Constitution’s text.
Justices Scalia and Thomas are both known as originalists, yet they

14. Id. at 242.
15.  SCALIA, supra note 4, at 23.

16. Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339 (7th Cir. 2017) (en
banc).

17.  Id. at 340-41.
18. Id. at 359 (Sykes, J., dissenting).
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didn’t agree in every case. The differences between them enable my
friend Judge Amul Thapar of the Sixth Circuit to teach a class at the
University of Virginia that he colloquially describes as “Scalia versus
Thomas.” Here is an example of a case in which those two Justices
diverged: in Davis v. Washington,”” the Court had to decide whether
the Sixth Amendment’s Confrontation Clause prohibits the admission
of statements made during a 911 call.?’ Justice Scalia wrote the majority
opinion, grounding the Court’s decision in an analogy to statements
that would have been considered “testimonial” at common law.* The
relevant portion of the 911 call qualified as “nontestimonial hearsay,”
the majority held, because its “primary purpose” was not “to establish
or prove past events potentially relevant to later criminal prosecution”
but rather “to enable police assistance to meet an ongoing emergency.”*
Justice Thomas, by contrast, rejected the majority’s “primary purpose”
test.? He chided the majority for selecting a standard “disconnected
from history” and observed that “the Court all but concedes that no
case can be cited for its conclusion.”* Justice Thomas read the
historical record to support a much narrower Confrontation Clause test:
only those statements that “include ‘extrajudicial statements . . .
contained in formalized testimonial materials, such as affidavits,
depositions, prior testimony, or confessions’” are prohibited from
admission.?

On the current Court, Justices Thomas and Gorsuch have been the
most vocal about their commitment to originalism. But they don’t
always agree either. Just last Term, they split in Gamble v. United
States, a case that validated the so-called “dual sovereignty doctrine”
of the Double Jeopardy Clause.” That doctrine means that two offenses
are not “the same offense” for purposes of the Double Jeopardy Clause
if they are prosecuted by separate sovereigns.?” Thus, the federal
government can’t prosecute someone twice for the same murder, but
the Double Jeopardy Clause doesn’t bar the state and federal
governments from each prosecuting someone for the same murder.

19. 547 U.S. 813 (2006).

20. Id. at 817.

21. Id.

22.  Id. at 822.

23. Id. at 834 (Thomas, J., concurring in the judgment in part and dissenting
in part).

24. Id. at 838.

25. Id. at 836 (alteration in original) (quoting White v. Illinois, 502 U.S. 346,
365 (1992) (Thomas, J., concurring)).

26. 139 S. Ct. 1960, 1964 (2019).
27. Id. at 1977.
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Where there are two sovereigns, there are two laws and therefore two
different offenses.

Justice Gorsuch dissented from that holding on the ground that the
dual-sovereignty doctrine is inconsistent with the original meaning of
the Fifth Amendment.?® Justice Thomas, however, agreed with the
majority. In his concurring opinion, he had this to say:

The historical record presents knotty issues about the original
meaning of the Fifth Amendment, and Justice Gorsuch does an
admirable job arguing against our longstanding interpretation of
the Double Jeopardy Clause. Although Justice Gorsuch identifies
support for his view in several postratification treatises, I do not
find these treatises conclusive without a stronger showing that
they reflected the understanding of the Fifth Amendment at the
time of ratification. . . . Ultimately, I am not persuaded that our
precedent is incorrect as an original matter, much less
demonstrably erroneous.?

In short, even card-carrying originalists don’t always wind up at
the same spot, and it oversimplifies originalism to expect that they
always will.

IV. “[W]E MUST NEVER FORGET, IT IS A CONSTITUTION WE
ARE EXPOUNDING.”

In his Canary Lecture thirty years ago, Justice Scalia identified and
attempted to correct the common misuse of one of Chief Justice
Marshall’s most famous quotes from McCulloch v. Maryland: “[W]e
must never forget, that it is a constitution we are expounding.” Justice
Scalia explained that this quote “is often trotted out, nowadays, to
make the point that the Constitution does not have a fixed meaning
that it must be given different content, from generation to generation,
retaining the ‘flexibility’ needed to keep up with the times.”®' In his
view, this reading of Chief Justice Marshall’s language is exactly
backwards. Rather than sanctioning judicially guided constitutional
evolution, the McCulloch quote is simply an acknowledgment that “it
is the nature of a constitution not to set forth everything in express and

28. Id. at 1996 (Gorsuch, J., dissenting) (“[T]his ‘separate sovereigns
exception’ to the bar against double jeopardy finds no meaningful support
in the text of the Constitution, its original public meaning, structure, or
history.”).

29. Id. at 1987 (citation omitted).

30. Scalia, supra note 1, at 594 (quoting McCulloch v. Maryland, 17 U.S. (4
Wheat.) 316, 407 (1819)).

31. Id.
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minute detail” precisely because it is a fixed document “intended to
endure for ages to come” as is.*?

So Justice Scalia made the point that the McCulloch quote offers
no support for a theory of an evolving constitution. Today, I want to
make a different but related point: the McCulloch quote offers no
support for the idea that the Constitution should be interpreted
differently from other legal texts. After all, the Constitution is, at its
base, democratically enacted written law. Our approach to interpreting
it should be the same as it is with all written law.

I willingly concede that no matter how one reads “[W]e must never
forget, it is a constitution we are expounding,” Chief Justice Marshall
surely meant to communicate that the Constitution is unique.** And he
was indisputably right. None of our other written laws purport to lay
out an entire system of government meant to endure through the ages.
That singularity often manifests itself in expansive phrasing and broad
delegations of congressional and executive authority to address
unforeseen circumstances.** But as Justice Scalia explained elsewhere,
“The problem [of interpreting the Constitution| is distinctive, not
because special principles of interpretation apply, but because the usual
principles are being applied to an unusual text.”® The text itself
remains a legal document, subject to the ordinary tools of
interpretation.

Due in large part, I'm sure, to Justice Scalia’s contributions, the
idea of approaching the Constitution like any other legal text has gained
not only traction but force in judicial opinions, and it has inspired a
rich proliferation of scholarship in the area.®* For example, Vasan

32. Id. at 595-96 (quoting McCulloch, 17 U.S. at 415).
33. Id. at 594.

34. See SCALIA, supra note 4, at 37 (“In textual interpretation, context is
everything, and the context of the Constitution tells us not to expect nit
picking detail, and to give words and phrases an expansive rather than
narrow interpretation—though not an interpretation that the language
will not bear.”); see also John F. Manning, The Eleventh Amendment and
the Reading of Precise Constitutional Texts, 113 YALE L.J. 1663, 1699—
700 (2004) (“Marshall’s statement merely addressed the virtue of recognizing
adequate congressional authority to address unforeseen circumstances under
the Necessary and Proper Clause.”); Keith E. Whittington, Originalism:
A Critical Introduction, 82 ForRDHAM L. REV. 375, 387 (2013) (“As
originalists have long recognized (and sometimes even emphasized), the
power granting provisions of the Constitution are designed to give the
legislative and executive branches discretionary authority to make policy
and the necessary tools to implement those policies.”).

35.  SCALIA, supra note 4, at 37; see also id. at 38 (“What I look for in the
Constitution is precisely what I look for in a statute: the original meaning
of the text . ...”).

36. See, e.g., Manning, supra note 34, at 1670 (“Whereas the Rehnquist Court
has tended toward textualism in statutory cases, few would contend that
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Kesavan and Michael Stokes Paulsen have emphasized that “any
project of constitutional interpretation that seeks to apply the
Constitution as law must reckon with the fact that it is a written text
that the Constitution purports to make authoritative.”® They also
point out that judges take an oath to be bound by that written text.*
So what does it mean to be bound by written law? Well, at the
very least it means that the meaning of the law is fixed when it is
written. This is a largely, though not entirely, uncontroversial propo
sition when it comes to statutory interpretation. Textualists and
purposivists are both inclined to ground their approaches to statutory
interpretation in the concept of faithful agency, giving voice and
authority to what the enacting Congress did in a particular statute.®
Textualists, though, place more significance on the very existence
of a written, enacted law. As I said before, textualists limit the meaning
of text to the semantic communicative content (in context) of the words
themselves not some underlying purpose behind the words because
it is the words themselves that are written down and enacted. Indeed,
those words “reflect (unknowable) legislative compromise,” and “the
carefully drawn lawmaking process prescribed by the Constitution
makes it imperative for judges to respect such compromise.”® That
means reading the text of the statute at the level of specificity and
generality at which it was written, even if the result is awkward or the
interpretation “does not appear to make perfect sense of the statute’s

constitutional interpretation warrants the same strictness as statutory
interpretation. Instead, the conventional wisdom, often traced (mistakenly)
to McCulloch v. Maryland, presupposes that judges have greater freedom
to interpret the Constitution atextually to effectuate its broader purposes.
... T argue here that the conventional wisdom is backwards . . . .”).

37. Vasan Kesavan & Michael Stokes Paulsen, The Interpretive Force of the
Constitution’s Secret Drafting History, 91 GEo. L.J. 1113, 1128 (2003).

38.  Id. at 1127-28 (“But if one does decide to be bound by [the Constitution]
(and takes an oath to support it, as the very next clause of the
Constitution requires for all legislative, executive, and judicial officers
holding positions under the regime created by the Constitution), one
necessarily has decided to be bound by the text as law, because that is
what the document itself appears to specify.” (footnote omitted)); see also
Amy Coney Barrett & John Copeland Nagle, Congressional Originalism,
19 U. PA. J. ConsT. L. 1, 89 (2016) (describing originalism’s claim that
the original public meaning of the Constitution’s text is enforceable law).

39. See John F. Manning, Textualism and the FEquity of the Statute, 101
CorLum. L. REV. 1, 9 (2001) (“[]t is important to realize that strong
purposivism and textualism differ markedly in technique, but they do so
in the name of an ostensibly shared constitutional premise. In particular,
strong purposivism and textualism both seek to provide a superior way
for federal judges to fulfill their presumed duty as Congress’s faithful
agents.”).

40. Manning, supra note 34, at 1713.
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overall policy.”# That awkward compromise made it through the
process of becoming law.

When we look at the Constitution for what it is a popularly
enacted legal text subject to the same kind of “bargaining and
compromise over the reach and structure of the policy under
consideration”? it makes sense that statutory textualists are usually
constitutional originalists.** These approaches are premised on the same
fundamental orientation toward legal text that finds legitimacy in
popular sovereignty. Kesavan and Paulsen summarize the import of
written law this way:

We therefore think that to avoid creeping or lurching
anachronism infecting the interpretation of an authoritative legal
text, the proper approach must be one of “originalist”
textualism faithful application of the words and phrases of the
text in accordance with the meaning they would have had at the
time they were adopted as law, within the political and linguistic
community that adopted the text as law.*

Originalists, like textualists, care about what people understood words
to mean at the time that the law was enacted because those people had
the authority to make law. They did so through legitimate processes,
which included writing down and fixing the law. So “[eJach textual
provision must necessarily bear the meaning attributed to it at the time
of its own adoption.”™ And, as with statutes, the law can mean no more
or less than that communicated by the language in which it is written.
Just as “when a precise statute seems over- or underinclusive in relation
to its ultimate aims[,] ... [a textualist] hews closely to the rules
embedded in the enacted text, rather than adjusting that text to make
it more consistent with its apparent purposes,” so too an originalist
submits to the precise compromise reflected in the text of the

41. Manning, supra note 39, at 3—4; see also Manning, supra note 34, at 1665,
1735.

42.  Manning, supra note 34, at 1715.
43. See Manning, supra note 39, at 26.
44. Kesavan & Paulsen, supra note 37, at 1131.

45.  Whittington, supra note 34, at 377-78; see also Jeffrey A. Pojanowski &
Kevin C. Walsh, Enduring Originalism, 105 GEO. L.J. 97, 129 (“Putting
the Constitution in writing was one of the ways in which the law of the
Constitution was to be fixed.”); Lawrence B. Solum, District of Columbia
v. Heller and Originalism, 103 Nw. U. L. REv. 923, 944-46 (2009)
(explaining the originalist premise that the meaning of the Constitution’s
text is fixed at the time of its formal legal approval).
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Constitution.* That is how judges approach legal text, and the
Constitution is no exception.

I will end this section where I started, leaving you with a simple
but astute observation from Justice Scalia himself. The judiciary is
charged with authoritatively interpreting the Constitution because it is
a legal text and interpreting it requires the same tools and skills that
one would bring to bear on any other legal text. Were it otherwise
that is, “if the people come to believe that the Constitution is not a
text like other texts; that it means, not what it says or what it was
understood to mean, but what it should mean” "well, then, they will
look for qualifications other than impartiality, judgment, and lawyerly
acumen in those whom they select to interpret it.”*" This is a
Constitution that we are expounding, unique in many ways. But it is
also, at its core, a legal text, and we should not misconstrue a quote
from the great Chief Justice Marshall as license to treat it as anything
else.

V. JUDICIAL ACTIVISM IS A MEANINGFUL TERM

As for the next canard, I will be brief but I think my point will
be clear. The term “judicial activist” is thrown around a lot today, both
inside and outside the legal world. People use it all the time with great
authority, confident that they know exactly who the judicial activists
are. But there is no agreed-upon definition of what it means to be an
activist. The only thing that is clear is that it is never a compliment.

Sometimes, people use the term “judicial activism” to describe a
judge who is willing to hold a statute or executive action unconsti
tutional. Judicial restraint, the argument goes, means deference to the
popular will; it is activism, therefore, to say that the popular will has
run afoul of constitutional limits. The problem, however, is that it has
been settled since Marbury v. Madison that judicial review is part of
the judicial function.”® Everyone agrees that judges within the limits
of their authority, of course must hold political actors accountable to

46. Manning, supra note 34, at 1665; see id. at 1702 (“Precisely because
political minorities do have an extraordinary right to insist upon
compromise in the framing of constitutional texts, it is especially
important to pay attention to the level of generality of the relevant text—
that is, the type of compromise reached.”); Whittington, supra note 34,
at 386 (“Originalism has instead recently emphasized the value of fidelity
to the constitutional text as its driving principle. The goal of
constitutional interpretation is not to restrict the text to the most
manageable, easily applied, or majority favoring rules. The goal is to
faithfully reproduce what the constitutional text requires. Textual rules
need not be narrow. The breadth of the rule is determined by the
embodied principle, not an a priori commitment to narrowness.”).

47.  SCALIA, supra note 4, at 46—47.
48. 5 U.S. (1 Cranch) 137 (1803).
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the Constitution. If a statute or executive action is unconstitutional, a
judge discharges her judicial duty by calling a spade a spade. So if
judicial activism merely means exercising judicial review, then it simply
describes a well-settled and uncontroversial part of what judges do.

When people use the term “judicial activism,” I think they are
really referring to a misuse of judicial authority. Criticizing misuses of
judicial authority is fair game, but we ought to do it with an
explanation of why a particular decision was misguided. As David
Kaplan wrote in his recent book about the Supreme Court, judicial
activism today means nothing more than “what the other guy does.”*
It goes without saying that finger-pointing isn’t an argument.

VI. CONGRESSIONAL SILENCE IS ACQUIESCENCE

My next canard returns to statutory interpretation. It is the notion
that congressional inaction can tell us something about what Congress
thinks what is known as “congressional acquiescence.” One noted
scholar and judge has explained the logic of the acquiescence rationale
this way: “When a court says to a legislature, ‘You (or your
predecessor) meant X, it almost invites the legislature to answer: ‘We
did not.””® So, the theory goes, if the legislature does not respond, then
the court, as Congress’s faithful agent, should treat its silence as
acquiescence or approval and stay the course even if the original
interpretation was wrong.

But there are several reasons why such an approach makes little
sense. For starters, why should we care what the current Congress
thinks about a previously enacted statute? Whether you think that
what matters is “the language of the statute enacted by Congress,”™
the intent or purpose behind the enacted statute, or something else,

49. DAvID A. KAPLAN, THE MosT DANGEROUS BRANCH 12 (2018).

50. GuiDO CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 31-32
(1982); see also Amy Coney Barrett, Statutory Stare Decisis in the Courts
of Appeals, 73 GEO. WASH. L. REV. 317, 322 (2005); William N. Eskridge,
Jr., Interpreting Legislative Inaction, 87 MicH. L. REV. 67, 71-78 (1988);
William N. Eskridge, Jr., Overruling Statutory Precedents, 76 GEO. L.J.
1361, 1402-08 (1988).

51. Barnhart v. Sigmon Coal Co., 534 U.S. 438, 461 (2002); see also Johnson
v. Transp. Agency, 480 U.S. 616, 671 (1987) (Scalia, J., dissenting) (“It
is... [a] patently false premise that the correctness of statutory
construction is to be measured by what the current Congress desires,
rather than by what the law as enacted meant.”).

52.  Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 118
(1980); United States v. Price, 361 U.S. 304, 313 (1960); European Cmty.
v. RJR Nabisco, Inc., 355 F.3d 123, 136 (2d Cir. 2004) (holding that
“expressions of legislative intent made years after the statute’s initial
enactment are entitled to limited weight under any circumstances, even
when the post enactment views of Congress as a whole are evident”),
vacated by 544 U.S. 1012 (2005).
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most theories of statutory interpretation seek to give a statute the
meaning it had at the time that it was enacted.®® So what a later
Congress thinks is irrelevant.®

And even if we did care, there is no way to reliably count on
congressional silence as a source of information. There are many reasons
other than approval for why Congress might not pass a bill to override
a court’s interpretation of a statute.® For one, Congress must first know
about the judicial decision before the body can make a collective,
conscious decision to act (or not act) in response and that is not a
given.’® Then, even assuming that Congress knows about a given
judicial interpretation and disagrees with the decision, it may be
deterred from acting out of concern for political expedience: Who takes
the credit?” Who bears the responsibility? Is this the best time to act to
achieve the best result? How much capital both political and
monetary will this legislation cost? And on and on.’” But let us assume
that Congress knows about the decision, disagrees with it, and would
like to respond. Political realities might still prevent it from doing so.
This won’t come as news to anyone, but passing legislation is hard and
resources are limited. As I've said elsewhere, “Numerous obstacles, both

53. See Lawrence C. Marshall, “Let Congress Do It”: The Case for an
Absolute Rule of Statutory Stare Decisis, 88 MicH. L. REv. 177, 193
(1989).

54. See id. at 193 (“No one has ever explained how a court attempting to
understand the intent of a Congress that passed a statute in 1866 or 1870
can find any guidance in the views of a Congress sitting in the 1970s.”);
Price, 361 U.S. at 313 (“[T]he views of a subsequent Congress form a
hazardous basis for inferring the intent of an earlier one.”).

55. See United States v. Craft, 535 U.S. 274, 287 (2002) (“Congressional
inaction lacks persuasive significance because several equally tenable
inferences may be drawn from such inaction.”) (alteration in original)
(quoting Cent. Bank of Denver v. First Interstate Bank of Denver, 511
U.S. 164, 187 (1994)); Patterson v. McLean Credit Union, 491 U.S. 164,
175 n.1 (1989) (“It does not follow . . . that Congress’ failure to overturn
a statutory precedent is reason for this Court to adhere to it. It is
‘impossible to assert with any degree of assurance that congressional
failure to act represents’ affirmative congressional approval of the Court’s
statutory interpretation.”) (quoting Johnson, 480 U.S. at 672 (Scalia, J.,
dissenting)).

56. See Marshall, supra note 53, at 187 (“[I]t seems quite unrealistic to assume
that a substantial number of congressional actors are routinely made
aware of most court decisions on statutory matters. This being the case,
how can a court possibly find acquiescence in Congress’ silence?”). And if
members of Congress are unaware of Supreme Court decisions on matters
of statutory interpretation, it would seem even less likely that Congress
is aware of decisions at the court of appeals level. See Stefanie A.
Lindquist & David A. Yalof, Congressional Responses to Federal Circuit
Court Decisions, 85 JUDICATURE 61, 61 (2001).

57. See Barrett, supra note 50, at 335-36; Marshall, supra note 53, at 190—
91.
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procedural and practical, hinder the passage of legislation, and, as a
result, even a legislature with a majority that vehemently disagrees with
a judicial decision may fail to act on its disagreement.” Thus,
mistaking inaction for agreement “reflects a simple and complete
misunderstanding of the legislative process.”

Equating abstract agreement with any kind of legal salience also
reflects a misunderstanding of the separation of powers prescribed by
the Constitution. This is the most fundamental flaw in the
approval-by-silence approach. Even if we could know that Congress’s
current silence on a particular statutory question meant that it whole
heartedly endorsed a court’s interpretation of that statute, that
approval is not the standard by which the Constitution confers legal
effect. To have the force of law, a bill must be passed by both Houses
of Congress and presented to the President for possible veto.® Congress
can’t shirk the responsibility of acting, sidestep procedural obstacles, or
skirt the President’s veto power in the name of efficiency. And courts
can’t usurp any of those same powers by assuming away the
bicameralism and presentment requirements. The Supreme Court has
been clear on this point: those requirements serve “essential constitu
tional functions . . . [and] represent]| the Framers’ decision that the
legislative power of the Federal Government be exercised in accord with
a single, finely wrought and exhaustively considered, procedure.”®
Relying on congressional silence for legal meaning thwarts that finely
wrought and exhaustively considered procedure.

I will conclude this section with a warning from Justice Frankfurter,
who was one of the first to recognize this canard and call out its folly:

To explain the cause of non action by Congress when Congress
itself sheds no light is to venture into speculative unrealities. . . .
Various considerations of parliamentary tactics and strategy
might be suggested as reasons for the inaction of the Treasury
and of Congress, but they would only be sufficient to indicate
that we walk on quicksand when we try to find in the absence of
corrective legislation a controlling legal principle.®

It is, of course, a good thing that we have a process by which
Congress can override a court’s interpretation of a statute if the

58. Barrett, supra note 50, at 336.
59. Id.
60. See U.S. CONST. art. I, § 7, cl. 2 (bicameralism and presentment).

61. Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919, 951 (1983);
see also Patterson v. McLean Credit Union, 491 U.S. 164, 175 n.1 (1989)
(“Congress may legislate, moreover, only through the passage of a bill
which is approved by both Houses and signed by the President. Congressional
inaction cannot amend a duly enacted statute.”) (citation omitted).

62. Helvering v. Hallock, 309 U.S. 106, 119-21 (1940).
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interpretation does not reflect what Congress meant. But congressional
silence in the face of a judicial decision constitutionally and prac
tically has no legitimate role in that process.

CONCLUSION

Justice Scalia ended his Canary Lecture not because he was out of
canards, but because he was out of time.® Likewise, I could list canards
until the cows come home, but I will follow my boss’s lead and conclude
my remarks here. I hope that my contribution to Justice Scalia’s list
has shown that the last three decades have not done much to eradicate
our canard problem. We lawyers love to repeat what has already been
written it’s our stock-in-trade. In its best form, our invocation of
vintage verbiage serves the purpose of tying us to precedent and
creating continuity in the law. But in its worst form we reflexively
repeat these “certain ritual errors” without scrutiny.® We should not
mistake ubiquity for accuracy.

63. Scalia, supra note 1, at 596.
64. Id. at 581.
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Text

[*19] Judge Amy Coney Barrett: | could not agree more with Judge Pryor's eloquent description of Justice
Scalia's commitment to democracy. He was an avid proponent of leaving the decision-making in the hands of the
People. And the thing | wanted to comment on briefly is the criticism that Judge Pryor alluded to: that Justice Scalia
used his commitment to originalism as a cover for imposing his private beliefs on the Constitution and, particularly,
his private religious beliefs.

The irony is that this criticism is frequently leveled by those who are his intellectual opponents--the living
constitutionalists--who expressly welcome moral and value-based decisions into constitutional interpretation. And |
think he would have laughed at the irony of those who welcome such moral-based judgments lambasting him for
making moral-based judgments.
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| think one reason why Justice Scalia and those who defend originalism and their critics talk past each other is that
originalism is such a fundamentally different view of constitutional decision-making. Critics almost cannot believe
what he is saying is true. Because if you embrace a values-based approach to constitutional interpretation, and if
you see judicial review as a mechanism for reasoning out moral judgments, it cannot be true that Justice Scalia was
not doing the exact same thing.

[*20] Of course, you might say that you are trying to follow the original public meaning, but, of course, if
constitutional decision-making really is an enterprise about finding what our contemporary values are, you are just
imposing your version of contemporary values on everyone else.

But, as Judge Pryor said, that is absolutely not what Justice Scalia was about. Nothing he said, either on or off the
bench, seems to persuade his critics. But in this regard, one thing to point out is that someone who was committed
to privileging religious believers in the public square would not really have identified Employment Division v. Smith
'as his manifesto.

In conclusion, | think it is crucial in a pluralistic society for judges to let those value-based judgments be made by
the People. We cannot function in a pluralistic society any other way. And Justice Scalia was a great advocate for
that. He brought that idea out to popular audiences as well as to law schools. And I think those nine people from the
Kansas City phonebook found that idea quite attractive.

Professor David Bernstein: That was a great talk by Judge Pryor. | agree with the thrust of what he said. But | want
to emphasize that rather than supporting democracy as such, Justice Scalia believed in self-government and the
sovereignty of the People. That includes not simply what the legislature has dictated but the Constitution itself,
enacted by the sovereign American People.

While Scalia's perspective does not give the judiciary the right to read its own views into the Constitution or to take
sides in the culture war, when the Constitution is clear about a matter--and Justice Scalia sometimes thought the
Constitution was clear about a matter--he would enforce the Constitution at the expense of transient democratic
majorities.

This was a very important issue for Justice Scalia and remains so for the country. When | started law school in
1988, people in Federalist Society--type circles were what | would call neo-Progressives in their attitudes toward the
Constitution. They did not like what they saw as "activist" Warren Court and Burger Court decisions that ignored
constitutional text and original meaning, so they looked for inspiration to earlier generations of progressives who
had opposed what they saw as judicial activism--luminaries like Learned Hand, Oliver Wendell Holmes, and Louis
Brandeis. That generation of conservatives even occasionally had a nice word for F.D.R. despite F.D.R.'s dismissal
of the so-called horse-and-buggy Constitution, because he was (at least rhetorically) against judicial activism.

But unlike the Progressives whose opposition to what they considered judicial activism often arose from contempt
for the written Constitution, Justice Scalia's opposition to judicial activism focused on originalism and enforcing the
text as written.

[*21] | still remember during my first year of law school when the flag-burning decision 2came down. Justice

Scalia was in the majority. He joined Justice Brennan's (!) opinion arguing that the First Amendment does not allow
the government to ban the burning of the American flag because it is a matter of free speech protected by the First
Amendment. And | remember there being some whispers: Maybe we made the wrong move with this Scalia guy?
Maybe he's a judicial activist? But in fact, Scalia was simply enforcing a plausible, and | think the correct,
interpretation of the First Amendment.

L 485 U.S. 660 (1988).

2 Texas v. Johnson, 491 U.S. 397 (1989).
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Later in his career, Justice Scalia became a great champion of the Confrontation Clause of the Sixth Amendment
to the extent that--while the Court's decisions went back and forth five to four--if Justice Scalia's view had
consistently won out in this regard, it really would have upended the criminal procedure system and the way
criminal trials were run in basically every state in the union. But he was very much convinced that the explicit right
to confront one's accusers needed to be strictly enforced. And if that would make life inconvenient for the
prosecutors, that is too bad.

Justice Scalia early in his Supreme Court career called himself a faint-hearted originalist. 3He was
concerned with precedent; he was concerned with the temptation to be a judicial activist. But over time, as
originalist scholarship developed in large part because of his own influence, he became less of a faint-hearted
originalist. 4

In the written version of Judge Pryor's remarks, he references Gonzales v. Raich, Sthe medical marijuana
case that analyzed whether punishing someone for growing marijuana for medical use without any related
commercial transactions fell within the Congress's Commerce Clause power. In that case, Justice Scalia wrote a
concurring opinion in which he essentially reasserted the validity of Wickard v. Filburn. bYet, less than a
decade later, in a book that he coauthored on judicial interpretation, he wrote that in  Wickard the Supreme Court
expanded the Commerce Clause "beyond all reason" by holding that a farmer's cultivation of wheat for his own
consumption affected interstate commerce and thus could be regulated under the Commerce Clause. 7

Justice Scalia had been more deferential to an assertion of the Commerce power in Raich than his later remarks
about Wickard would suggest, but he explained that he knew there was some contradiction to what he said in his
books and what he said earlier in his career and in some of his Supreme Court opinions. Some contradictions, he
said, were explained by adherence [*22] to stare decisis, while others, he wrote, were "because wisdom has
come late." So, another admirable thing about Justice Scalia is that he was willing to change his mind when he
thought the evidence required it.

As originalist scholarship has developed, those on the conservative side have moved away from merely opposing
judicial activism as such to figuring out how judges can properly interpret the Constitution according to its original
meaning. This evolution includes Justice Scalia, who was increasingly willing invalidate legislation (though not
engage in what he thought of as "activism") when he thought enforcing the correct interpretation of the Constitution
so required. He was, for example, willing to vote with the majority on the Commerce issue in NFIB v. Sebelius,
8which, if he had his druthers, would have invalidated a very significant piece of legislation.

Thus, while Judge Pryor is right that Justice Scalia believed in constitutional self-government and self-
determination, we must keep in mind that his ultimate loyalty was to the Constitution and, as he understood it, to a
constitutional republic, and not to democracy, as such.

Paul Clement. Judge Pryor, thank you for that wonderful speech. | thought it was terrific. There is in my view just
one problem with the speech. And that is that way too many of the decisions of Justice Scalia that you were
referring to and were citing were dissents. And what that means is that his commitment and his vision of the judicial

3 Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849 (1989).

4 See llya Somin, Justice Scalia Repudiates "Fainthearted Originalism", VOLOKH CONSPIRACY (Oct. 7, 2013,
11:20 AM), http://volokh.com/2013/10/07/justice-scalia-repudiates-fainthearted-originalism/.

5 545 U.S. 1 (2005).

6 317 U.S. 111 (1942).
7 ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE INTERPRETATION OF LEGAL TEXTS 406 (2012).

8 567 U.S. 519 (2012).
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role as being consistent with democracy and reflecting a commitment to democracy were not shared in many of the
very important cases by a majority of his colleagues. And, of course, that has consequences for the judiciary and, in
particular, for the confirmation process.

There are many ways in which the Justices who have already been confirmed can insulate themselves from the
democratic process. And they can decide major social issues even when the Constitution does not speak directly to
those issues. But there is one place where the Supreme Court cannot avoid touching democracy, and that is the
Senate confirmation process.

| do not think it is a surprise that in the one place where the Supreme Court touches the democratic process, it
ends up being like grabbing the third rail. And, of course, none of this was lost on Justice Scalia. He alluded to this
in a number of dissenting opinions--probably most expressly in his dissenting opinion in  Planned Parenthood of
Southeastern Pennsylvania v. Casey. °

After criticizing what judicial confirmation hearings had become, Justice Scalia ended up sort of not criticizing
them because he said, "Look, if this is the way that the Court is going to go about interpreting the Constitution in a
very antidemocratic fashion, then the Senate confirmation process should be a mess." He particularly said that it
should be a process where the democratically elected Senators ask a variety of questions about every social issue
[*23] that matters to them and matters to their constituents and try to get commitments on the record from the
Justices about how they are going to vote.

If you look at the most recent Supreme Court confirmation process, it is very easy to criticize some of the
members of the Senate Judiciary Committee for the process, and there is certainly plenty of criticism to go around.
But I do think, consistent with the thrust of Judge Pryor's speech, that Justice Scalia would also point the finger of
blame at the Justices in the majority of many of those opinions given the very antidemocratic way in which they
have interpreted the Constitution. And | think he would have less criticism, frankly, for some of the members of the
Senate Judiciary Committee than a lot of Republicans watching the most recent confirmation process. That is the
first point | wanted to make. And it is obviously a point that Justice Scalia made.

The second point | wanted to make is that, not only was Justice Scalia committed to the democratic process, but
he was committed to a no-holds-barred, take-off-the-gloves process of democracy that included a very robust role
for parties and partisanship. And you really saw this strain in two kinds of cases.

One is the patronage series of cases, Owherein the Supreme Court said that there was a First Amendment
problem with a new mayor or a new governor coming in and replacing a large number of civil servants with people
who agree with the new governor or the new mayor. Maybe it was his growing up in New York or spending time in
Chicago, but Justice Scalia had no sympathy for the idea that there was anything unconstitutional about that
process. It might have been unwholesome, but it was not unconstitutional in his view.

The other place where you really see this strain in his jurisprudence is in the partisan gerrymandering cases. One
of Justice Scalia's great, but underappreciated, opinions was his plurality opinion in Vieth v. Jubelirer,
Mwhere he really took down the arguments against partisan gerrymandering.

To put these two thoughts together: | do think that if there is one thing that the Supreme Court could do to make
the Senate confirmation process even worse, it would be to not accept Justice Scalia's view in Vieth and decide
that partisan gerrymandering claims are justiciable.

Judge Neomi Rao: It is great to be back at the Law School and wonderful to be on this panel talking about Judge
Pryor's speech with so many great people. | want to highlight two points in my remarks. First, | want to address the

9 502 U.S. 1056 (1992).

10 E.g., Rutan v. Republican Party of lll., 497 U.S. 62 (1990).
" 539 U.S. 957 (2003).
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question of democracy that Judge Pryor raised. Judge Pryor emphasized that Justice Scalia was committed to our
very particular form of constitutional democracy. | do not think Justice Scalia was committed to democratic
outcomes categorically, and | do not think he was committed to a limited judiciary generally. But rather, Justice
Scalia's commitment was to the [*24] Constitution and a form of "just-right" judiciary--one that would respect the
limits of courts, but also enforce constitutional limits on the political branches.

It is this particular form of constitutional democracy, our constitutional democracy, that Justice Scalia was
committed to. This is important to highlight because there are many competing theories of legal interpretation that
also reference democracy. For example, Justice Stephen Breyer in his book  Active Liberty discusses how

interpreting statutes in light of their purposes can serve democracy. 2He notes that judges are part of the
democratic process, furthering the purposes of statutes. Similarly, Bill Eskridge has propounded a theory of
"dynamic statutory interpretation."” BHe justifies his theory, in part, with reference to democratic norms. He

believes that a judge should interpret statutes dynamically and use evolving public values to understand the
meaning of statutes. Justice Breyer and Professor Eskridge both rely on democracy, but their theories defend very
different methods of statutory and constitutional interpretation from Justice Scalia.

Justice Scalia did not think judges should take an active role in democracy, but rather, he favored certain methods
of interpretation such as textualism and originalism that would ensure that judges stuck to the judicial role and not
the legislative role. Thus, he did not advocate for judges' decisions to reflect democratic preferences or outcomes
that change over time, but rather for judges to respect the /law, that is the results of the democratic process found
in the text of statutes that went through bicameralism and presentment and the meaning of the Constitution as
originally enacted by the People.

For my second point, | briefly want to consider an area not addressed by Judge Pryor's speech: administrative
law. In this area, it is harder to see the same commitment to our constitutional democracy in some of the Court's
precedents. And | think Justice Scalia was very faithful to the Supreme Court's precedents in this area. These
precedents, however, have had the effect over time of transferring power from Congress, our representative
branch, to the executive branch.

For example, with respect to the nondelegation doctrine, Justice Scalia consistently emphasized just how
important the nondelegation principle was to the separation of powers. 140f course, the Constitution vests all
legislative [*25] power in Congress, 15and Justice Scalia maintained that Congress could never delegate its
truly legislative power. 6Byt despite the importance of this principle, Justice Scalia also argued that this was
not a line that courts could draw--that the nondelegation principle was not easily susceptible to judicial enforcement.

2 STEPHEN G. BREYER, ACTIVE LIBERTY: INTERPRETING OUR DEMOCRATIC CONSTITUTION 85-101 (2005).
3 WILLIAM ESKRIDGE, DYNAMIC STATUTORY INTERPRETATION 120-38, 151-61 (1994).

14 See Reynolds v. United States, 565 U.S. 432, 450 (2012) (Scalia, J., dissenting) (urging the Court to interpret SORNA
narrowly to avoid "sailing close to the wind with regard to the principle that legislative powers are nondelegable"); Whitman v.
American Trucking, 531 U.S. 457, 472-73 (2001) ("We have never suggested that an agency can cure an unlawful delegation of
legislative power by adopting in its discretion a limiting construction of the statute. . . . The very choice of which portion of the
power to exercise--that is to say, the prescription of the standard that Congress had omitted--would itself be an exercise of the
forbidden legislative authority."); see also C. Boyden Gray, The Nondelegation Canon's Neglected History and
Underestimated Legacy, 22 GEO. MASON L. REV. 619, 645 (2015) ("Justice Scalia's opinion [in Whitman)] rejected the
notion that agencies could play any role in discerning the textual limits on their own authority, for purposes of the nondelegation

inquiry.").

5 US.CONST. art. I, §1.

16 See Loving v. United States, 517 U.S. 748, 776-77 (1996) (Scalia, J., dissenting) ("While it has become the practice in
our opinions to refer to 'unconstitutional delegations of legislative authority' versus 'lawful delegations of legislative authority,’ in
fact the latter category does not exist. Legislative power is nondelegable.").
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17 Justice Scalia found it hard to find a rule, a line, that courts could draw between permissible and impermissible
delegations.

This is an important form of judicial restraint. Yet it is perhaps a form of judicial restraint that does not consistently
serve constitutional democracy, because it allows the widespread transfer of authority from the Congress to
executive branch agencies. 18

In the area of administrative law, the deference doctrines are another important aspect of the relationship between
courts and democracy. Judicial deference to agency decision-making was a principle that Justice Scalia was a
strong proponent of, at least through much of his career. 1%He was, of course, rethinking some of the
deference doctrines such as the Auer 2doctrine. 21yet a consistent practice of deference reinforces
delegations of authority to agencies, because courts are deferring to an agency's interpretation of an ambiguous
statute. Thus, deference allows regulatory decision-making to rest with agency officials, rather than the people's
democratically elected representatives in Congress.

To Justice Scalia's credit, one justification he often offered for judicial deference was that it furthered a certain kind
of democratic accountability. He noted that at least executive branch agencies were democratically
[*26] accountable through the President, which, of course, they are. 22As between courts and agencies,
then, agencies had greater democratic legitimacy. 23

Administrative law, however, involves not only courts and agencies, but also Congress. While the executive
branch is democratically accountable, it lacks the kind of collective, representative decision-making that we have in
the first branch of government. 24Thus, permitting open-ended delegations of authority to agencies and then
deferring to their interpretations moves important decisions further from Congress and the representative legislative
power.

17 Mistretta v. United States, 488 U.S. 361, 415-22 (1989) (Scalia, J., dissenting) ("But while the doctrine of unconstitutional
delegation is unquestionably a fundamental element of our constitutional system, it is not an element readily enforceable by the
courts.").

18 See, e.g., Neomi Rao, Why Congress Matters: The Collective Congress in the Structural Constitution, 70 FLA. L.
REV. 1 (2018); Neomi Rao, Administrative Collusion: How Delegation Diminishes the Collective Congress, 90 N.Y.U. L.

REV. 1463 (2015).

19 See, e.g., United States v. Mead Corp., 533 U.S. 218, 239 (2001) (Scalia, J., dissenting); see also City of Arlington
v. FCC, 569 U.S. 290, 296 (2013) (" Chevron thus provides a stable background rule against which Congress can legislate:
Statutory ambiguities will be resolved, within the bounds of reasonable interpretation, not by the courts but by the administering
agency. Congress knows to speak in plain terms when it wishes to circumscribe, and in capacious terms when it wishes to
enlarge, agency discretion." (citation omitted)).

20 Auerv. Robbins, 518 U.S. 1016 (1996).

2 Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 617 (2013) (Scalia, J., concurring in part and dissenting in part) ("Our cases
have not put forward a persuasive justification for Auer deference.").

22 See Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989 DUKE L.J. 511, 518 (1989)
("If Congress is to delegate broadly, as modern times are thought to demand, it seems to me desirable that the delegee be able
to suit its actions to the times, and that continuing political accountability be assured, through direct political pressures upon the
Executive and through the indirect political pressure of congressional oversight.").

23 Id.

24 See generally sources cited supra note 18.
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This is something that Justice Scalia certainly understood and wrote about before taking the bench. He was very
aware that a tremendous amount of political decision-making was happening in the executive branch:

The main problem is that the agencies have been assigned too many tasks requiring judgements that are of
an essentially political nature and that ought to be made by our elected representatives. And the only remedy, if
we really want a remedy, is to take some of those tasks away and to perform them instead by legislation, or not
to perform them at all. 25

We know Justice Scalia was willing to reconsider his precedents, 2650 | think he would appreciate our
discussion on his very important legacy and how the principles he articulated continue to be applied to new
problems of separation of powers.

Judge David Stras: Thank you for inviting me, and thanks to Judge Pryor for a wonderful talk. That was quite
provocative. | am going to reach pretty far back into my own career to make two points. It has been about ten years
since | was a law professor, but both of my points rely on things that | learned in that role.

The first thing, and it is sort of a preliminary point, is that it struck me early in my professorial career how
fundamentally Justice Scalia changed judging. When you look back at briefs and judicial opinions in the '40s, '50s,
'60s, and '70s, you notice how the briefs would often start with policy and [*27] legislative history, and then by the
end they would get around to the text and say, "Oh, by the way, this is consistent with what the text says as well."

Justice Scalia prompted a complete reversal. Having been a judge now for a little while, | am now happy to see
people start with the text and sometimes end with the text. And that is a fundamental change that | think Justice
Scalia brought to the judiciary that was only enhanced and accelerated when Justice Thomas joined him in the
early 1990s.

The second point | want make is that one of the things | admire about Justice Scalia, among many things, is his
rejection of what | call working backwards or results-oriented judging. Political scientists believe that judges cannot
leave their politics at the door--that their policy preferences infect many of their decisions. But that relies on a
proposition that | think I--and I'm sure Justice Scalia--would reject, which is that judges are inherently political.

| think Justice Scalia would reject that. And | think Justice Scalia proves that there is room for first principles, for
text, and for reading the law in judicial interpretation. And | think that was Justice Scalia's first allegiance. As many
others on the panel have mentioned, legislating and executing the law are the stuff of the other branches of
government.

There are many examples of this, but | think there is no better example than his criminal procedure jurisprudence.
Justice Scalia once said that he should be the darling of the criminal defense bar for all of his pro--criminal
defendant decisions. And there are many of them.

One that was alluded to by Professor Bernstein is Crawford v. Washington. 2TThere, Justice Scalia turned
a doctrine that was based on pure pragmatism into one based on a simple proposition of law: is a statement
testimonial? If the answer to that question is yes, then you need to bring an actual witness to the trial to have him
testify and make that statement. If the answer is no, the Confrontation Clause does not apply. Crawford's
categorical rule, to use Justice Scalia's own words, took discretion out of "judicial hands."

25 Antonin Scalia, The Legislative Veto: A False Remedy for System Overload, REG.: AEI J. ON GOV'T & SOC'Y (Dec.
6, 1979), http.//www.aei.org/publication/the-legislative-veto-a-false-remedy-for-system-overload/.

26 See, e.g., Perez v. Mortg. Bankers Ass'n, 135 S. Ct. 1199, 1211 (2015) (Scalia, J., concurring in the judgement) ("I
would therefore restore the balance originally struck by the APA with respect to an agency's interpretation of its own regulations,
not by rewriting the Act in order to make up for Auer, but by abandoning Auer and applying the Act as written.").

21 541 U.S. 36 (2004).
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Another example | think that Judge Pryor mentioned was Apprendi v. New Jersey 28and the Sixth
Amendment jury-trial right. Justice Scalia joined the majority opinion in  Apprendi, which echoed the serious
concerns he had raised two years earlier in a case called Almendarez-Torres v. United States.

29Interestingly, Justice Scalia authored a separate concurrence in  Apprendi. | think this gets back to his rejection
of pragmatism and purposivism, both of which Judge Pryor mentioned. In his concurrence, Justice Scalia said that
equitable considerations of fairness and efficiency are irrelevant because the Constitution unambiguously
guarantees a trial by jury. And it is an erroneous "assumption that the Constitution means what we think it ought to
mean. It does not; it means what it says."

[*28] And Justice Scalia was equally true to his principles even when, as Paul Clement just mentioned, he lost. In
Maryland v. King, 30for example, the Supreme Court held that the Fourth Amendment permits states to
collect DNA samples from arrestees by swabbing their mouths as part of a routine booking procedure. Justice
Scalia did not buy that. He said it may very well be that the Court's decision would have "the beneficial effect of
solving more crimes." And, in one of his best lines, he said he doubted "that the proud men who wrote the charter of
our liberties would have been so eager to open their mouths for royal inspection." Each of these examples was
typical Justice Scalia: clear, concise, and, most importantly, principled.

Let me leave you with a parting thought. Figuring out Justice Scalia's philosophy, at least to me, has never been a
Rorschach test. That is not true for every judge. Pick up any Justice Scalia opinion, and you will come away with
the same impression. In fact, his approach may be best encapsulated by the two-word title of a book he coauthored
towards the end of his career: Reading Law. 31

As | now enter my tenth year of judging, | think of what it means to be a judge. | think Justice Scalia's answer was
really simple. His job was to read the law, figure out what it means, and leave the policy questions for everyone else
to figure out, including, as Judge Pryor pointed out, for We the People. And | think that Justice Scalia's example to
law students, to lawyers, and to law professors may, in fact, be his most enduring legacy.

George Mason Law Review
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28 530 U.S. 466 (2000).

2 523 U.S. 224 (1998).

30 569 U.S. 435 (2013).

31 SCALIA & GARNER, supra note 7.
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ORIGINALISM AND STARE DECISIS

INTRODUCTION

Justice Scalia was the public face of modern originalism. Originalism maintains both that constitutional text means what it did
at the time it was ratified and that this original public meaning is authoritative. This theory stands in contrast to those that treat
the Constitution's meaning as susceptible to evolution over time. For an originalist, the meaning of the text is fixed so long
as it is discoverable.

The claim that the original public meaning of constitutional text constitutes law is in some tension with the doctrine of stare
decisis. Stare decisis is a sensible rule because, among other things, it protects the reliance interests of those who have structured
their affairs in accordance with the Court's existing cases. But what happens when precedent conflicts with the original meaning
of the text? If Justice Scalia is correct that the original public meaning is authoritative, why is the Court justified in departing
from it in the name of a judicial policy like stare decisis? The logic of originalism might lead to some unpalatable results. For
example, if the original meaning of the Constitution's Gold Clauses prohibits the use of paper money, is an originalist bound to
plunge the economy into ruin? Some constitutional theorists treat precedent as capable of supplementing and even supplanting
the text's historical meaning; for them, choosing to follow precedent that diverges from the original meaning is relatively
unproblematic. Originalists, in contrast, have difficulty identifying a principled justification for following such precedent, even
when the consequences of overruling it would be extraordinarily disruptive.

Faced with this problem, Justice Scalia famously described himself as a “faint-hearted originalist” who would abandon the
historical meaning when following it was intolerable. ! He claimed that “stare decisis is not part of my *1922 originalist

philosophy; it is a pragmatic exception to it.”? That concession left him vulnerable to criticism from both his intellectual
opponents and his allies. His opponents argued that Justice Scalia's willingness to make a pragmatic exception revealed that
originalism is unprincipled in theory and unworkable in practice. Some of his allies contended that a principled originalist
should not be afraid to depart from even well-settled precedent.

The tension between stare decisis and originalism gave stare decisis a newly significant role in debates about constitutional
theory. To be sure, judges and scholars had long grappled with the pragmatic considerations that inform the choice between
keeping law settled and getting it right. But for an originalist, the decision whether to follow erroneous precedent can be more
than a matter of weighing the costs and benefits of change. At least in cases involving the interpretation of constitutional text,
originalists arguably face a choice between following and departing from the law embodied in that text. While the debate about
stare decisis is old, modern originalism introduced a new issue: the possibility that following precedent might sometimes be
unlawful.

This issue was unexplored before Justice Scalia helped propel originalism to prominence. Since then, the question whether
stare decisis is compatible with originalism has occupied both originalists and their critics. In this Essay, I explore what light
Justice Scalia's approach to precedent casts on that question. I argue that while he did treat stare decisis as a pragmatic exception
to originalism, that exception was not nearly so gaping as his “fainthearted” quip suggests. In fact, a survey of his opinions
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regarding precedent suggests new lines of inquiry for originalists grappling with the role of stare decisis in constitutional
adjudication.

I. THE PROBLEM OF PRECEDENT

Before addressing the tension between originalism and stare decisis, it is important to emphasize that precedent itself is not only
consistent with, but critical to, originalism. Most discussions of originalism's relationship to precedent focus on prior Supreme
Court opinions. Yet one cannot paint a complete picture of Justice Scalia's attitude toward precedent without addressing his
treatment of nonjudicial precedent. In an important sense, originalism can be understood as a quintessentially precedent-based
theory, albeit one that does not look primarily to judicial decisions as its guide.

*1923 Originalists maintain that the decisions of prior generations, cast in ratified text, are controlling until lawfully changed.
The contours of those decisions are typically discerned by historical sources. For example, the meaning of the original
Constitution may be gleaned from sources like the Constitutional Convention, the ratification debates, the Federalist and Anti-
Federalist Papers, actions of the early Congresses and Presidents, and early opinions of the federal courts. Originalism thus
places a premium on precedent, and to the extent that originalists reject the possibility of deviating from historically-settled
meaning, one could say that their view of precedent is particularly strong, not weak as their critics often contend.

Moreover, Justice Scalia framed some of his most vociferous disagreements with Supreme Court precedent as a defense of a
competing form of precedent: the history and traditions of the American people. For example, he characterized the standards
of scrutiny as “essential” to determining whether laws violated the Equal Protection Clause but insisted that these standards
“cannot supersede--and indeed ought to be crafted so as fo reflect--those constant and unbroken national traditions that embody

the people's understanding of ambiguous constitutional texts.” 3 When it came to the Free Speech Clause, the Justice said that

he would “take my guidance as to what the Constitution forbids, with regard to a text as indeterminate as the First Amendment's
preservation of ‘the freedom of speech,” and where the core offense of suppressing particular political ideas is not at issue,

from the long accepted practices of the American people.” 4 Dissenting from the Court's holding that the Establishment Clause
prohibits prayer at commencement ceremonies, Justice Scalia argued that “the Court ... lays waste a tradition that is as old as
public school graduation ceremonies themselves, and that is a component of an even more longstanding American tradition of

nonsectarian prayer to God at public celebrations generally.” > And while Justice Scalia would not have interpreted the Due
Process Clause to have a substantive component, he did not insist upon cleaning the slate altogether. Instead, he argued that

any substantive content should be determined by history and tradition rather than by modern attitudes. % 1t was what many
conceived of as wrong-headed and excessive devotion to this form of precedent--a devotion that made change difficult--that
marked the fault line between Justice Scalia and those who take an evolutionary approach to constitutional interpretation.

*1924 Thus originalism does not breed contempt for precedent--quite the opposite. That said, originalism prioritizes what
we might think of as the original precedent: the contemporaneously expressed understanding of ratified text. When new

interpretations deviate from the old, and those deviations become entrenched, this comparatively new precedent and a

commitment to the old can be in real tension. ’

Originalism rests on two basic claims. 8 First, the meaning of constitutional text is fixed at the time of its ratification. ? Second,

the original meaning of the text controls because “it and it alone is law.” 10 Nonoriginalists consider the text's historical
meaning to be a relevant factor in interpreting the Constitution, but other factors, like value-based judgments, might overcome
it. Originalists, by contrast, treat the original meaning as a relatively hard constraint.

Justice Scalia and his contemporaries did not pull originalism from thin air in the 1980s. On the contrary, Keith Whittington
explains that

[a]s a method of constitutional interpretation in the United States, originalism has a long history. It has been
prominently advocated from the very first debates over constitutional meaning. At various points in American
history, originalism was not a terribly self-conscious theory of constitutional interpretation, in part because it was
largely unchallenged as an important component of any viable approach to understanding constitutional meaning.
Originalism, in its modern, self-conscious form, emerged only after traditional approaches had been challenged

and, to some degree, displaced. 1" %1925 Justice Scalia was at the forefront of the movement that developed
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originalism in its “modern, self-conscious form” by defending it as the only democratically legitimate way to
interpret and apply the Constitution.

As originalism rose to prominence, its relationship to precedent became an issue. 12 Stare decisis had received scholarly attention
throughout the twentieth century. But before originalism recalled attention to the claim that the original meaning of the text
constitutes binding law, no one worried much about whether adherence to precedent could ever be unlawful--as it might be if
the text's original meaning constitutes the law and relevant precedent deviates from it. To be sure, many had contended that
stare decisis ought to be relatively weak in constitutional cases, both out of respect for the Constitution and because of the

difficulty of correcting mistakes by constitutional amendment. 13 Justice Douglas, for example, famously asserted that “it is the

Constitution which [a Justice] swore to support and defend, not the gloss which his predecessors may have put on it.” 14 He
did not suggest, however, either that the Court lacked the authority to sometimes adhere to its predecessors' erroneous gloss or
that it was problematic for the Court to follow precedent that conflicted with the original meaning of the text. The latter would
have been inconsistent with Justice Douglas's insistence that “[i]t is better that we make our own history than be governed by
the dead. We too must be dynamic components of history if our institutions are to be vital, directive forces in the life of our

age.” 15 Fora living constitutionalist, the point of overruling precedent is to bring the meaning of constitutional law into line
with what the Court views as the demands of modernity. It does not involve (and indeed vehemently rejects) a return to the
past in ways that could potentially disrupt modernity.

Originalists, in contrast, must grapple with this risk. Although there is dispute about which well-settled precedents depart
from the original understanding, many claim that originalism cannot account for important precedents, including the New

Deal expansion of federal power, the administrative state, and Brown v. Board of Education. 16 Henry Monaghan states the
problem *1926 starkly: the claim that originalism is the “only legitimate standard for judicial decisionmaking entails a massive

repudiation of the present constitutional order.” 17 No serious person would propose to repudiate the constitutional order,
yet some suggest that the logic of originalism requires it. As Michael Gerhardt puts it, “Originalists ... have difficulty in
developing a coherent, consistently applied theory of adjudication that allows them to adhere to originalism without producing

instability, chaos, and havoc in constitutional law.” 18 Consequently, as originalists John McGinnis and Michael Rappaport

admit, “Precedent is often seen as an embarrassment for originalists.” 19

Some originalists have tried to reconcile the tension between originalism and stare decisis. For example, Michael McConnell,
Michael Paulsen, Steven Calabresi, and Julia Rickert have each tried to blunt the force of the stare decisis critique by

making an originalist case for some arguably nonoriginalist precedents. 20 (While it is an imperfect label, I use the term
“nonoriginalist” as shorthand for precedents that conflict with the original meaning.) Kurt Lash has argued that a “popular
sovereignty-based originalist” can follow at least some erroneous precedents without sacrificing her normative commitment to

popular sovereignty. 21" John McGinnis and Michael Rappaport have repudiated the proposition that the original public meaning
constitutes the law in favor of the claim that judges and public officials should follow the original public meaning because

doing so yields good consequences. 2 Following deeply rooted nonoriginalist precedents is justified, they say, because when
departing from the original public meaning would wreak havoc, following *1927 precedent yields better consequences than

following the original meaning. 23

Other originalists, by contrast, have concluded that a principled originalist cannot follow nonoriginalist precedent. 24 Consider

Gary Lawson's provocative argument that departures from the original public meaning can never be justified. 2 Grounding his
argument in Marbury v. Madison's justification for judicial review, Lawson claims that because the Constitution is hierarchically

superior to all other sources of law, a statute in conflict with the Constitution is void. 26 The same principle applies, he says, to
judicial opinions. Judicial opinions, like statutes, are hierarchically inferior to the Constitution itself, and if they conflict with

the Constitution, they are, properly understood, no law at all. 27 “Ifa statute,” Lawson argues, “enacted with all of the majestic
formalities for lawmaking prescribed by the Constitution, and stamped with the imprimatur of representative democracy, cannot
legitimately *1928 be given effect in an adjudication when it conflicts with the Constitution, how can a mere judicial decision

possibly have a greater legal status?” 2 Thus, he claims, “If the Constitution says X and a prior judicial decision says Y, a court

has not merely the power, but the obligation, to prefer the Constitution.” 2
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Justice Scalia took neither tack: he neither articulated a theory attempting to reconcile adherence to nonoriginalist precedent with
originalism nor argued that the original public meaning must always control. Instead, he treated stare decisis as a “pragmatic

exception to [his originalist theory].” 30 In his well-known essay, Originalism: The Lesser Evil, he described his position this
way:

I can be much more brief in describing what seems to me the second most serious objection to originalism: In
its undiluted form, at least, it is medicine that seems too strong to swallow. Thus, almost every originalist would

adulterate it with the doctrine of stare decisis--so that Marbury v. Madison would stand even if Professor Raoul

Berger should demonstrate unassailably that it got the meaning of the Constitution wrong. 3

This is consistent with the views he expressed at his confirmation hearing. Pressed by Senator Edward Kennedy to describe
his position on stare decisis, Justice Scalia responded that “[t]o some extent, Government even at the Supreme Court level is

a practical exercise. There are some things that are done, and when they are done, they are done and you move on.” 32 While

he allowed that there were some mistakes he would be willing to correct, 33 he characterized others as “so woven in the fabric

of law” that he would not touch them. >

Justice Scalia's pragmatism earned him criticism from both allies and intellectual opponents. Some of the former expressed
regret that Justice *1929 Scalia was willing to make any sacrifice of principle, 35 and the latter seized upon his willingness to

compromise as evidence that originalism is itself unprincipled. 36 In the remainder of this Essay, [ will consider whether Justice
Scalia's approach to stare decisis was as unprincipled as these criticisms suggest.

II. ORIGINALISM IN PRACTICE

The thrust of the stare decisis-based critique of originalism is that “if [originalists] were to vote their principles, their preferred

approach would produce instability, chaos, and havoc in constitutional law.”>’ This threat is vastly overstated, because no
originalist Justice will have to choose between his principles and the kind of chaos critics predict. Justice Scalia was never
forced to make any of the decisions that critics cast as deal-breakers for originalism. He was never required, for example, to
decide whether paper money is constitutional or whether Brown v. Board of Education was rightly decided. The validity of
these cases--and, for that matter, most of the cases printed in the United States Reports--is never challenged because the rules
of adjudication keep the question of their validity off the table.

As I have explained elsewhere, “other features of the federal judicial system, working together, do more than the constraint of

horizontal stare decisis to keep the Court's case law stable.”3® A combination of rules--some constitutional, some statutory,
and some judicially adopted--keep most challenges to precedent off the Court's agenda. The Justices not only lack any *1930
obligation to work systematically through the United States Reports looking for errors; the “case or controversy” requirement
prevents them from doing so. Not only are they limited to answering questions presented by litigants seeking resolution of a
live dispute, the Court's discretionary jurisdiction generally permits it to choose which questions it wants to answer. This in
and of itself keeps the most potentially disruptive challenges to precedent off the Court's docket. Even if a petitioner asked
the Court to revisit, say, its 1937 conclusion that the Social Security Act is constitutional, there is no chance that the Court

would grant certiorari. 39

To be sure, erroneous precedents may lie in the background of cases that the Court has agreed to decide. Assume that a Justice
has doubts about whether Marbury v. Madison was wrongly decided. The Justice will implicitly rely upon Marbury in every
exercise of judicial review. But the Justice, whatever her theoretical doubts, has no obligation to open an inquiry into whether
Marbury (and, for that matter, every other decision lying in the background of the case before her) is right. Indeed, the rule that
the Court will decide only those questions presented in the petition for certiorari constrains Justices from deciding the merits of

every legal issue that lurks in a case. 40 That rule is not hard and fast, and the Justices sometimes raise additional issues, like the

matter of precedent's validity, on their own. 41 But doing so happens when a Justice wants to address the merits of precedent. If a
precedent is so deeply embedded that its overruling would cause chaos, no Justice will want to subject the precedent to scrutiny.
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Taken together, these features of the judicial system function like a hidden avoidance mechanism: they keep the question whether

precedent should be overruled off the table altogether. 42 The doctrine of stare decisis is often credited with keeping precedent
stable, but the force of that doctrine only kicks in when the question whether to overrule precedent is called. The *1931
overwhelming majority of Supreme Court cases remain stable because the Court never faces the question. Stability, therefore,
is less attributable to the doctrine of stare decisis than to the fact that the Constitution does not require the Court to identify,
much less rectify, every constitutional mistake. Justices focus their attention on the contested question in front of them and are
permitted to operate on the assumption that surrounding but unchallenged law is correct. The system could not operate otherwise;
it would grind to a halt if the Justices were obliged to identify and address every single legal issue contained within a case.

Justice Scalia operated within this system. Stephen Sachs jokes that originalists are often viewed as “followers, allegedly, of a

nefarious ‘Constitution in Exile,” waiting in their subterranean lairs to subdue the populace and abolish the New Deal.” 4 But
Justice Scalia had no desire to exhume all errors from the United States Reports. On the contrary, he observed:

Originalism, like any theory of interpretation put into practice in an ongoing system of law, must accommodate
the doctrine of stare decisis; it cannot remake the world anew. It is of no more consequence at this point whether
the Alien and Sedition Acts of 1798 were in accord with the original understanding of the First Amendment than it

is whether Marbury v. Madison was decided correctly. ... [O]riginalism will make a difference ... not in the rolling

back of accepted old principles of constitutional law but in the rejection of usurpatious new ones. 44

And that, indeed, is the field on which Justice Scalia played. He faced some conflicts between the Constitution's original meaning
and contrary precedent, but his commitment to originalism did not put him at continual risk of upending settled law. Originalism
does not obligate a justice to reconsider nonoriginalist precedent sua sponte, and if reversal would cause harm, a Justice would
be foolhardy to go looking for trouble. Justice Scalia didn't. As he once quipped, “I am a textualist. I am an originalist. I am

not a nut.” 4

The precedents that Justice Scalia voted to overrule were not in the category that constitutional scholars sometimes call “super

precedent”--cases so deeply embedded that their overruling is off the table. 46 For example, Justice Scalia rejected precedent
asserting the power to give newly decided civil cases only prospective application on the ground that this is not a feature of the

547

“judicial Power as it was understood at the Founding, 48 and he argued *1932 that Miranda v. Arizona should be discarded

for its lack of support in “history, precedent, or common sense.” 4 He was persistent in his view that “the Double Jeopardy

5 50

Clause prohibits successive prosecution, not successive punishment, and he refused to join opinions using the Lemon test

to enforce the Establishment Clause. > He repeatedly argued that the Court should overrule its cases holding that a woman has

a substantive due process right to terminate her pregnancy, 52 and he consistently declined to apply the cases *1933 holding

that the Due Process Clause imposes a “fairness” cap on punitive damages. 3

He was willing to overrule precedent outright in the above cases because he thought that the error was clear and that traditional
stare decisis factors like reliance or workability counseled it. There were other cases, however, in which he thought that precedent
was wrong but did not advocate outright overruling. The following four areas illustrate Justice Scalia's pragmatism in handling
conflicts between his commitment to the original public meaning and the pull of settled precedent: (1) the dormant Commerce
Clause; (2) substantive due process; (3) the Eighth Amendment; and (4) Congress's power under Section 5 of the Fourteenth
Amendment.

A. Dormant Commerce Clause

Justice Scalia attacked the Court's dormant Commerce Clause jurisprudence in his very first term. In Tyler Pipe Industries,
Inc. v. Washington State Department of Revenue, he concluded a lengthy explanation of his disagreement with those cases with
the assertion that
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the Court for over a century has engaged in an enterprise that it has been unable to justify by textual support or even
coherent nontextual theory, that it was almost certainly not intended to undertake, and that it has not undertaken

very well. It is astonishing that we should be expanding our beachhead in this impoverished territory, rather than

being satisfied with what we have already acquired by a sort of intellectual adverse possession. o

Tyler Pipe, however, did not require him to decide whether he would vote to overrule the dormant Commerce Clause doctrine; he
could decide the case by refusing to extend it. When he faced the former question in his second term, Justice Scalia articulated the
following approach: he would adhere to the line of cases invalidating state laws that discriminated against interstate commerce

despite his belief that those cases were wrong, 33 but he refused to apply the line of cases that required the Court to balance the
state law's burden on interstate commerce against its benefit unless the challenged law was *1934 indistinguishable from a

law previously held unconstitutional by the Court. 36 n that event, he “would normally suppress [his] earlier view of the matter
and acquiesce in the Court's opinion that it is unconstitutional.” 37 He thus drew a line between “decisional theory,” which he
felt free to reject, and application of that theory to particular facts, which he felt constrained to follow. 8 He remained constant

in this approach to dormant Commerce Clause cases throughout his entire tenure on the Court. 9

It is worth paying attention to the careful distinction that Justice Scalia drew between “decisional theory” and results. In some
circumstances, he felt obligated to adhere to nonoriginalist decisional theory. He adhered to the “discrimination” test in dormant
Commerce Clause doctrine because it established a clear line that was relatively easy for courts to apply. By contrast, he thought

the “balancing” test was unpredictable and that it therefore did not offend reliance or stability interests to abandon it. 60 His

judgment about *1935 when to challenge and when to acquiesce in decisional theory thus reflected a traditional application

of stare decisis. ®!

Even when he rejected a nonoriginalist decisional theory, however, he considered whether to treat the nonoriginalist results
reached under that theory differently. Because reliance interests in the Court's view about specific laws (as opposed to the
Court's view about more general doctrines) are particularly high, he stuck with those results even in the “balancing” cases whose
decisional theory he rejected. He felt particularly strongly about the reliance interests at stake in that situation. While he did not
think that specific dispositions were set in stone, he thought that the Court should “retain [its] ability ... sometimes to adopt new

principles for the resolution of new issues without abandoning clear holdings of the past that those principles contradict.” 62

B. Substantive Due Process

Justice Scalia had “misgivings about Substantive Due Process as an original matter.” 63 Nonetheless, he acquiesced in the

Court's incorporation of certain guarantees in the Bill of Rights “because it is both long established and narrowly limited.” o4
He refused, however, to accept the body of precedent standing for the “proposition that the Due Process Clause guarantees

certain (unspecified) liberties, rather than merely guarantees certain procedures as a prerequisite to deprivation of liberty.” 63

Despite this belief, he did occasionally acquiesce in the line of due process opinions maintaining that the liberty interest in the

Due Process Clause protected those rights deemed fundamental by history and tradition. % He thus did not entirely distance
*1936 himself from a decisional theory he thought unsupported by the Constitution. At the same time, he found that history
and tradition were reason to refuse rather than to recognize the existence of the urged right; the result in these cases, if not the

analysis, was the same as it would have been under his preferred approach. 67

Like the dormant Commerce Clause cases, the substantive due process cases draw a line between “decisional theory” and
“results.” In Troxel v. Granville, Justice Scalia dissented from the Court's holding that a Washington statute permitting the
children's paternal grandparents to gain court-ordered visitation against the mother's wishes violated the Due Process Clause.
He conceded that older opinions of the Court had recognized a substantive due process right of parents to direct the upbringing
of their children, but he characterized their “claim to stare decisis protection” as “small” given that their application did not

yield predictable results. 68 Consistent with his approach in dormant Commerce Clause cases, he did not propose disturbing the
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results of the two cases on which the Court relied (especially because that had not been urged), but he did propose abandoning

the theory of decision upon which they rested by refusing to apply it in new contexts. 69

C. Eighth Amendment

Justice Scalia thought that the Court's Eighth Amendment cases were flawed in at least two respects. First, he thought that the
Court should look *1937 to the original application of the Eighth Amendment, not evolving standards of decency, to determine

whether a punishment was “cruel and unusual.” 7 Second, he rejected the proposition that the Eighth Amendment requires
that a punishment be proportionate to the offense. " He applied the former decision theory, but not the latter, on grounds of

stare decisis. > He justified the latter departure on the ground that the precedent was not only inconsistent with the Eighth

Amendment, but one he could not “intelligently apply.” 73

His concession to “evolving standards of decency” might be taken as some evidence of faint-hearted originalism because, as in
the substantive due process context, he acceded to a decisional theory that he thought at odds with the original public meaning
of the Constitution's text. As in the case of substantive due process, however, the results in the cases were the same as those

he would have reached under his preferred reasoning. ™

Two other death penalty cases are revealing of Justice Scalia's approach to potential conflicts between original meaning and
erroneous precedent. He expressed doubts about Furman v. Georgia's holding that it was “cruel and unusual” to give the
sentencer unfettered discretion to decide whether to impose the death penalty because it rendered the penalty a “random and

infrequent event.” 75 But because Furman did not clearly contradict the text, he was willing to adhere to it on grounds of stare
decisis. Indeed, because of stare decisis, he explicitly refrained from even undertaking to examine *1938 whether Furman's
2 76

interpretation was consistent with the historical meaning of “unusual punishment.
He was not willing, however, to follow a line of cases holding that the mandatory imposition of death (i.e., a scheme that gives

the sentencer no discretion) was cruel and unusual punishment. 77 In contrast to Fi urman, which rested on the ground that the
randomness and infrequency of capital punishment in discretionary capital sentencing rendered that punishment “cruel and
unusual,” Justice Scalia thought that mandatory capital sentencing “cannot possibly violate the Eighth Amendment, because it
will not be ‘cruel’ (neither absolutely nor for the particular crime) and it will not be “unusual’ (neither in the sense of being a

type of penalty that is not traditional nor in the sense of being rarely or ‘freakishly’ imposed).” 8 He refused to follow these
cases on grounds of stare decisis not only because they had “no proper basis in the Constitution,” but also because he found

them in irreconcilable tension with Furman.” He announced, moreover, that he had no intention of acquiescing in those cases
in the future: “I will not, in this case or in the future, vote to uphold an Eighth Amendment claim that the sentencer's discretion

has been unlawfully restricted.” 80

D. Section 5

Despite “misgiving[s],” Justice Scalia joined City of Boerne v. Flores, 81" which announced that Congress's exercise of its
power under Section 5 of the Fourteenth Amendment must be “congruen([t] and proportional| ]” to the constitutional violation

it was designed to remedy. 82 By the time Tennessee v. Lane arrived at the Court, the Justice had reconsidered his view. He
concluded that the limit on Congress's power was set by the language of Section 5: Congress had the power “to enforce” the

Fourteenth Amendment but not to enact prophylactic measures going beyond what the Constitution itself requires. 83 Yet as

he acknowledged, “The major impediment to the approach I have suggested is stare decisis.” 84 Major statutes like the Voting
*1939 Rights Act assumed the validity of the Court's earliest Section 5 cases, which held that Section 5 conferred prophylactic

power on Congress. 85 The longstanding cases endorsing prophylactic power were almost exclusively in the area of racial
discrimination, which was the principal concern of the Fourteenth Amendment. He decided, therefore, to preserve both the
results and the decisional theory of the Section 5 cases in the context of racial discrimination. “[P]rincipally for reasons of
stare decisis, 1 shall henceforth apply the permissive McCulloch standard to congressional measures designed to remedy racial

discrimination by the States.” 86 Outside the context of race, he would not accept assertions of prophylactic power, and if



ORIGINALISM AND STARE DECISIS, 92 Notre Dame L. Rev. 1921

the legislation truly “enforced” the amendment, he would give it full effect without considering whether it was congruent and

proportional. 87

III. PRAGMATISM AND PRINCIPLE

Justice Scalia's opinions in the cases are consistent with the approach he described in extrajudicial writing: he was willing to treat
stare decisis as a limited, pragmatic exception to originalism. The careful explanations he gave, however, open up potential lines
of inquiry for those exploring whether the tension between originalism and stare decisis can be resolved as a matter of principle.

First, it is worth paying attention to Justice Scalia's distinction between decisional theory and results. Discussions of stare decisis
tend not to differentiate between the two. Adhering to a nonoriginalist decisional theory poses a different and more theoretically
difficult issue for the originalist than does simply leaving the result of a decision in place. Perpetuating a decisional theory
might function as a “virtual amendment” of the Constitution's text, substituting a new legal standard for the one originally
imposed by the text. For example, Laurence Tribe levies this charge: “That Justice Scalia, despite his protestations, implicitly

accepts some notion of evolving constitutional principles is apparent from his application of the doctrine of stare decisis.” 88

But there is a difference between leaving the result of precedent in place (for instance, the holding that certain state laws violate
the dormant Commerce Clause) and accepting its decisional theory as governing new contexts (as he would have done had he

applied the dormant Commerce Clause “balancing test” to new state laws). 8 Originalist scholars have raised the possibility

*1940 that a principle of equity might be able to justify giving stare decisis effect to nonoriginalist decisions. 90 If that theory
were developed, it might be better suited to holding results, rather than decisional theories, in place.

Second, Justice Scalia's “no harm, no foul” approach to the decisional theories of “evolving standards of decency” in the Eighth
Amendment and substantive due process contexts prompts reflection on what fidelity to the Constitution requires. In both

contexts, he accepted nonoriginalist decisional theories that led to the same result as the originalist approach he preferred. N 1s
a Justice unfaithful to the Constitution because he joins a poorly reasoned opinion that gets to the right place? Put differently,

is fidelity to the Constitution measured by the Court's judgment or its opinion, by its result or by its reasoning? 22

Third, stability is fostered by what we might call an “avoidance canon” for stare decisis--avoiding the reexamination of precedent
by assuming arguendo that it is correct. This technique of assuming, and therefore not investigating, a precedent's validity to
avoid the possibility of overruling it is a critical means of keeping law stable. As Part II explained, every judicial decision makes
this implicit assumption with respect to a large swath of the law that surrounds the issue contested in court. Sometimes, however,
an opinion makes that assumption explicit with respect to specific “neighboring” precedent. Such a move does not endorse the
correctness of the prior decision; rather, it avoids inquiry into the decision's merits. Thus, for example, Justice Scalia did not
“reconsider” the view that the Fourteenth Amendment incorporated the Bill of Rights against the states, when “straightforward

application *1941 of settled doctrine suffice[d] to decide it” 3 Despite doubts, he did not “explore the subject” whether
Furman v. Georgia's interpretation of “cruel and unusual” was consistent with the Eighth Amendment's historical meaning
because the text could bear its meaning. And in several cases, he declined to decide whether precedent should be overruled when

the parties did not urge overruling. 4 To be sure, explicitly stating that one is refraining from considering whether precedent is
right signals that one thinks the precedent is probably wrong. That may be an invitation to parties to argue that point in the future,
or a Justice may feel compelled to acknowledge obvious tension between relevant precedent and his otherwise stated views.
Whatever the motivation, it preserves the precedent without having to address either its merits or the stare decisis question.
Justice Scalia once said that the “whole function of [stare decisis] is to make us say that what is false under proper analysis

must nonetheless be held to be true, all in the interest of stability.” 93 The avoidance technique for stare decisis says “I am not
deciding whether this is false or, if it is, whether stare decisis would compel me to say that it is true.”

The practice of assuming--without deciding--that all surrounding, unchallenged law is correct operates invisibly. It is thus hardly
noticed, and the way in which it contributes to the law's stability is underappreciated. The attention comes when the presumption
is set aside. For example, the Court sometimes calls for supplemental briefing to address the issue whether a precedent that the

parties did not challenge should be overruled. %6 Or, Justices *1942 sometimes urge the overruling of a case where the merits

of the precedent were neither raised nor briefed by the parties. %7 The Court also decides how much precedent to unsettle when
it decides how broadly to write an opinion: there are sometimes disputes about whether the Court should overrule a precedent

outright or merely narrow it and leave the question whether it should be overruled for another day (or never). 98 These choices
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are not best understood as choices about the strength of stare decisis. They are better understood as choices about whether to
put the merits of precedent on the agenda, thereby forcing the Court to consider whether stare decisis should hold the precedent
in place.

Students of stare decisis focus primarily on how stare decisis should play out once the validity of a precedent is on the table,
but agenda control is equally if not more important. It also poses a distinct set of questions. For example, it is worth considering
whether principle ever obligates a justice to put the question of precedent's validity on the table sua sponte; whether duty strongly
counsels a minimalist approach that avoids questioning precedent wherever possible; whether it is a matter left to the prudential
judgment of each Justice; and, if it is a prudential judgment, what factors should guide the decision.

CONCLUSION

Justice Scalia admitted that “in a crunch I may prove a faint-hearted originalist.” 9 Stare decisis, however, rarely put him in a
crunch, mostly because of the underappreciated features of our system that keep the law stable without need for resort to the
doctrine of stare decisis. To the extent he was occasionally faint hearted, however, who could blame him for being human?
As the Justice himself put it:

As for the fact that originalism is strong medicine, and that one cannot realistically expect judges (probably myself
included) to apply it without a trace *1943 of constitutional perfectionism: I suppose I must respond that this is
a world in which nothing is flawless, and fall back upon G.K. Chesterton's observation that a thing worth doing

is worth doing badly. '%

Nothing is flawless, but I, for one, find it impossible to say that Justice Scalia did his job badly.

Footnotes

al Diane and M.O. Miller, II Research Chair in Law, Notre Dame Law School. This Essay was prepared for the Notre Dame

Law Review's federal courts symposium on the jurisprudence of Justice Scalia. Thanks to all participants for discussing
and thereby sharpening the argument developed in this contribution.

Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849, 864 (1989) (“I hasten to confess that in a crunch
I may prove a faint-hearted originalist.”). Justice Scalia recanted this statement insofar as it indicated his willingness
to hold laws unconstitutional simply because they were unpalatable. See MARCIA COYLE, THE ROBERTS COURT:
THE STRUGGLE FOR THE CONSTITUTION 165 (2013) (reporting a 2011 interview in which Justice Scalia
“recanted” being a “faint-hearted” originalist and asserted that, contrary to his 1989 statement, he would uphold a state
law imposing a punishment like “notching of ears” because “it's a stupid idea but it's not unconstitutional”). He never
recanted it, however, insofar as it reflected his pragmatic approach to stare decisis.

2 ANTONIN SCALIA, AMATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW 140 (Amy Gutmann

ed., 1997).
3
United States v. Virginia, 518 U.S. 515, 568 (1996) (Scalia, J., dissenting); see also = id. at 568-69 (arguing that
when a practice is not contradicted by constitutional text and is supported by “a long tradition of open, widespread, and
unchallenged use that dates back to the beginning of the Republic, we have no proper basis for striking it down” (quoting
Rutan v. Republican Party of Ill., 497 U.S. 62, 95 (1990) (Scalia, J., dissenting))).
4

44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 517 (1996) (Scalia, J., concurring in part and concurring in the
judgment).
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Lee v. Weisman, 505 U.S. 577, 631-32 (1992) (Scalia, J., dissenting).
See infra notes 63-69 and accompanying text.

When considered from the perspective of the Supreme Court, precedent provoking this problem is most often judicial.
But deeply entrenched, erroneous nonjudicial precedents can also provoke this problem, particularly for political actors
committed to originalism. See Amy Coney Barrett & John Copeland Nagle, Congressional Originalism, 19 U. PA. J.
CONST. L. 1, 24 (2016) (identifying several decisions, including the admission of the state of West Virginia, that some
have characterized as inconsistent with the Constitution's original meaning).

See Keith E. Whittington, Originalism: A Critical Introduction, 82 FORDHAM L. REV. 375, 378 (2013) (“The two
crucial components of originalism are the claims that constitutional meaning was fixed at the time of the textual adoption
and that the discoverable historical meaning of the constitutional text has legal significance and is authoritative in most
circumstances.”); see also Lawrence B. Solum, District of Columbia v. Heller and Originalism, 103 NW. U. L. REV.
923, 944-46 (2009) (similarly describing the two core claims of originalism).

Whittington, supra note 8, at 378.

Steven G. Calabresi & Saikrishna B. Prakash, The President's Power to Execute the Laws, 104 YALE L.J. 541, 552
(1994) (footnote omitted); see also Steven D. Smith, Reply to Koppelman: Originalism and the (Merely) Human
Constitution, 27 CONST. COMMENT. 189, 193 (2010) (“[O]riginalism insists ... that what counts as /aw--as valid,
enforceable law--is what human beings enact, and that the meaning of that law is what those human beings understood it
to be.” (footnote omitted)). But see JOHN O. MCGINNIS & MICHAEL B. RAPPAPORT, ORIGINALISM AND THE
GOOD CONSTITUTION (2013) (arguing that the original public meaning should control not because it is “the law”
but because following it yields the best consequences).

Keith E. Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL'Y 599, 599 (2004) (footnote omitted).

Justice Scalia fielded questions about the relationship between originalism and stare decisis during his confirmation
hearing before the Senate. See infra notes 32-34 and accompanying text. The issue figured even more prominently in the
confirmation hearings on the nomination of Robert Bork. THE BORK HEARINGS: HIGHLIGHTS FROM THE MOST
CONTROVERSIAL JUDICIAL CONFIRMATION BATTLE IN U.S. HISTORY 54-66 (Ralph E. Shaffer ed., 2005).

See, e.g., - Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406-07 (1932) (Brandeis, J., dissenting) (“[I]n cases
involving the Federal Constitution, where correction through legislative action is practically impossible, this Court has
often overruled its earlier decisions.” (footnote omitted)).

William O. Douglas, Stare Decisis, 49 COLUM. L. REV. 735, 736 (1949).

1d. at 739; see also id. at 749 (suggesting that a willingness to overrule precedent is a necessary means of updating the
law to keep it in line with our living Constitution).

See, e.g., Jamal Greene, Selling Originalism, 97 GEO. L.J. 657, 668-69 (2009) (“A committed historicist could easily
conclude that the Court's privacy and women's rights decisions are wrong, and that the use of paper money as legal
tender, the use of the federal commerce power to establish the welfare state and federal civil rights laws, and the federal
administrative state itself are all unconstitutional. Yet all of these doctrinal developments lie beyond any reasonable
constitutional objection.” (footnote omitted)). I do not address the question whether these cases or any others are in fact
inconsistent with the original public meaning.

Henry Paul Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV. 723, 727 (1988).

Michael J. Gerhardt, Super Precedent, 90 MINN. L. REV. 1204, 1224 (2006). This is not to say, of course, that
other constitutional theories do not face similar challenges. The concern is especially acute, however, with respect to
originalism.

MCGINNIS & RAPPAPORT, supra note 10, at 195.
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See, e.g., Steven G. Calabresi & Julia T. Rickert, Originalism and Sex Discrimination, 90 TEX. L. REV. 1 (2011)
(advancing an originalist argument for the proposition that the Constitution rules out sex discrimination); Michael W.
McConnell, Originalism and the Desegregation Decisions, 81 VA. L. REV. 947 (1995) (arguing that Brown v. Board
of Education is consistent with the original meaning of the Fourteenth Amendment); Michael Stokes Paulsen, Does
the Constitution Prescribe Rules for Its Own Interpretation?, 103 NW. U. L. REV. 857, 900-07 (2009) (arguing that
Brown, the Legal Tender Cases, and cases validating the administrative state are each consistent with an originalist
understanding of the Constitution).

See Kurt T. Lash, Originalism, Popular Sovereignty, and Reverse Stare Decisis, 93 VA. L. REV. 1437, 1473-77, 1480
n.126 (2007).

Id.

See John O. McGinnis & Michael B. Rappaport, Reconciling Originalism and Precedent, 103 NW. U. L. REV. 803,
836-38 (2009) (arguing that an originalist should follow nonoriginalist precedent rather than overrule it when, inter alia,
the costs of overruling would be borderline catastrophic--as they would be with respect to paper money--or when the
principles would be supported by constitutional amendment in the absence of the cases--as they would be with respect
to race and gender discrimination); see also MCGINNIS & RAPPAPORT, supra note 10, at 154-74 (arguing that Article
III incorporates a minimal notion of precedent and empowers judges to develop it further; because the Constitution itself
authorizes precedent, it authorizes judges to adhere to the precedent in preference to the original meaning; the question
for the judge is simply how to measure the tradeoff so that he knows when to follow precedent and when to follow the
original public meaning).

See, e.g., Randy E. Barnett, /t's a Bird, It's a Plane, No, It's Super Precedent: A Response to Farber and Gerhardt, 90
MINN. L. REV. 1232, 1233 (2006) (insisting that while “faint-hearted originalists” are willing to make a pragmatic
exception to stare decisis to avoid political suicide, “[o]ther originalists like Mike Paulsen, Gary Lawson, and myself--
call us ‘fearless originalists,” ...--reject the doctrine of stare decisis in the following sense: if a prior decision of
the Supreme Court is in conflict with the original meaning of the text of the Constitution, it is the Constitution
and not precedent that binds present and future Justices.” (footnotes omitted)); see also Randy E. Barnett, Trumping
Precedent with Original Meaning: Not as Radical as It Sounds, 22 CONST. COMMENT. 257, 258-59 (2005) (arguing
that originalism is inconsistent with precedent because “[o]riginalism amounts to the claim that the meaning of the
Constitution should remain the same until it is properly changed,” and the Constitution authorizes change only by
constitutional amendment).

See Gary Lawson, The Constitutional Case Against Precedent, 17 HARV. J.L. & PUB. POL'Y 23 (1994). Lawson was
the first to argue that enforcing precedent in conflict with the Constitution is unconstitutional. See id. at 28 n.16 (noting
that “[p]rior critics of precedent have stopped short of actually declaring the practice unconstitutional,” and that “T know
of no judge who expressly renounced the use of precedent on constitutional grounds” (citations omitted)).

See id. at 26; see also id. at 27 (maintaining that Marbury's rationale for judicial review means that “legislative or
executive interpretations of the Constitution are no substitute for the Constitution itself. The court's job is to figure
out the true meaning of the Constitution, not the meaning ascribed to the Constitution by the legislative or executive
departments.” (footnote omitted)).

See id. at 26-27.

Id. at 27; see also id. at 28 (“[T]he case for judicial review of legislative or executive action is precisely coterminous
with the case for judicial review of prior judicial action. What's sauce for the legislative or executive goose is also sauce
for the judicial gander.”).

See id. at 27-28. Justice Scalia, by contrast, accepted stare decisis, while admitting that its “whole function ... is to
make us say that what is false under proper analysis must nonetheless be held to be true, all in the interest of stability.”
SCALIA, supra note 2, at 139.

SCALIA, supra note 2, at 140 (emphasis omitted).

Scalia, supra note 1, at 861.
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13 ROY M. MERSKY & J. MYRON JACOBSTEIN, THE SUPREME COURT OF THE UNITED STATES:
HEARINGS AND REPORTS ON SUCCESSFUL AND UNSUCCESSFUL NOMINATIONS OF SUPREME COURT
JUSTICES BY THE SENATE JUDICIARY COMMITTEE, 1916-1986, at 132 (1989).

He stated, “I will not say that I will never overrule prior Supreme Court precedent.” Id. at 131. He characterized some
precedents as weaker and others stronger under the doctrine of stare decisis, see id., and said that the weight a precedent
carries “depends on the nature of the precedent, the nature of the issue,” id.

1d. at 132. He did not specify, however, where any actual Supreme Court precedent fell. /d. (“Now, which of those you
think are so woven in the fabric of the law that mistakes made are too late to correct, and which are not, that is a difficult
question to answer. It can only be answered in the context of a particular case, and I do not think that I should answer
anything in the context of a particular case.”).

See, e.g., Randy E. Barnett, Scalia's Infidelity: A Critique of ‘Faint-Hearted’ Originalism, 75 U. CIN. L. REV. 7, 13
(2006) (arguing that Justice Scalia is “unfaithful to the original meaning of the text” because, infer alia, “he is willing
to avoid objectionable outcomes that would result from originalism by invoking [nonoriginalist] precedents”); Nelson
Lund, Antonin Scalia and the Dilemma of Constitutional Originalism 14 (George Mason Univ. Legal Studies Research
Paper Series, Paper No. LS16-36, 2016), https://papers.ssrn.com/sol3/papers.cfm?abstract id=2880578 (arguing that
Justice Thomas's approach to stare decisis, not Justice Scalia's, is “what one would expect from a committed originalist,”
because Justice Thomas, unlike Justice Scalia, is willing to “repudiate[ | constitutional doctrine inconsistent with the
Constitution).

Laurence Tribe's critique of Justice Scalia's position is representative: “That Justice Scalia, despite his protestations,
implicitly accepts some notion of evolving constitutional principles is apparent from his application of the doctrine of
stare decisis.” Laurence H. Tribe, Comment, in SCALIA, supra note 2, at 65, 82. Justice Scalia resented the suggestion
that originalists were uniquely unprincipled, because, as he put it, stare decisis is a “compromise of all philosophies of
interpretation.” SCALIA, supra note 2, at 139.

The demand that originalists alone “be true to their lights” and forswear stare decisis is essentially a demand that they
alone render their methodology so disruptive of the established state of things that it will be useful only as an academic
exercise and not as a workable prescription for judicial governance.

1d.

MICHAEL J. GERHARDT, THE POWER OF PRECEDENT 192 (2008).

Amy Coney Barrett, Precedent and Jurisprudential Disagreement, 91 TEX. L. REV. 1711, 1730 (2013). For a fuller
discussion of the relationship between originalism, stare decisis, and agenda control, see id. at 1730-37; see also Barrett
& Nagle, supra note 7.

See | Helvering v. Davis, 301 U.S. 619 (1937) (holding that the Social Security Act is constitutional).

See SUP. CT. R. 14.1(a) (“Only the questions set out in the petition, or fairly included therein, will be considered by
the Court.”).

See, e.g., | Montejo v. Louisiana, 556 U.S. 778, 792, 797 (2009) (overruling -Michigan v. Jackson, 475 U.S. 625

(1986), after calling for supplemental briefing on the question whether it should be overruled); | Payne v. Tennessee,
498 U.S. 1076 (1991) (ordering supplemental briefing on the question whether two controlling precedents should be

overruled). This practice has been sharply criticized. See, e.g., |  Citizens United v. Fed. Election Comm'n, 558 U.S.
310, 396 (2010) (Stevens, J., dissenting) (asserting that ordering the parties to address whether precedent should be
overruled is “unusual and inadvisable for a court” (footnote omitted)). The Court has also occasionally reconsidered

precedent without even asking the parties to argue the point, a practice that is also criticized. See, e.g., Mapp v.
Ohio, 367 U.S. 643, 673-74 (1961) (Harlan, J., dissenting) (criticizing the Court for having “reached out” to decide
whether to overrule precedent when the issue was neither raised nor briefed by the parties).
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Cf- GERHARDT, supra note 37, at 45 (“The justices' respect for the Court's precedents is evident in their choices of
which matters not to hear. Thus, in the certiorari process, the justices often demonstrate their desire to adhere to or accept
precedents they might not have decided the same way in the first place.”).

Stephen E. Sachs, The “Constitution in Exile” as a Problem for Legal Theory, 8 NOTRE DAME L. REV. 2253, 2254
(2014).

SCALIA, supra note 2, at 138-39.
COYLE, supra note 1, at 163 (quoting Justice Antonin Scalia) (emphasis omitted).

See Gerhardt, supra note 18, at 1207-17 (identifying several “constitutional decisions whose correctness is no longer
a viable issue for courts to decide,” including Marbury v. Madison, Mapp v. Ohio, the Legal Tender Cases, Brown v.
Board of Education, and the Civil Rights Cases); see also Daniel A. Farber, The Rule of Law and the Law of Precedents,
90 MINN. L. REV. 1173, 1180-82 (2006) (identifying the constitutionality of social security, paper money, school
segregation, independent agencies, federal economic regulation, and the incorporation of the Bill of Rights as “bedrock
precedents” that “cannot be undone™).

U.S. CONST. art. III, § 1.

See | James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (1991) (Scalia, J., concurring in the judgment);

Am. Trucking Ass'ns, Inc. v. Smith, 496 U.S. 167, 200-05 (1990) (Scalia, J., concurring in the judgment) (similar). He
also maintained, despite contrary precedent, that the separation-of-powers principle prohibits Congress from assigning
cases to an Article I court on the theory that they involve “public rights” if the federal government is not a party to

the suit. See | Stern v. Marshall, 564 U.S. 462, 503 (2011) (Scalia, J., concurring) (“I adhere to my view ... that--our
contrary precedents notwithstanding--‘a matter of public rights ... must at a minimum arise between the government

299

and others.”” (second alteration in original) (citations omitted)); | Granfinanciera, S.A. v. Nordberg, 492 U.S. 33,
68-69 (1989) (Scalia, J., concurring in part and concurring in the judgment) (arguing that the traditional “public rights”
exception was grounded in the original understanding of the concepts of sovereign immunity and “the judicial power,”
but the modern, pragmatic balancing test extending that exception was unmoored from both text and history (emphasis
omitted)).

Dickerson v. United States, 530 U.S. 428, 450, 461-65 (2000) (Scalia, J., dissenting).

Witte v. United States, 515 U.S. 389, 407 (1994) (Scalia, J., concurring in the judgment) (internal quotation marks
omitted) (quoting | Dep't of Revenue of Mont. v. Kurth Ranch, 511 U.S. 767, 804-05 (1994) (Scalia, J., dissenting));

see also | id. at 406 (“This is one of those areas in which I believe our jurisprudence is not only wrong but unworkable
as well, and so persist in my refusal to give that jurisprudence stare decisis effect.”).

Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 399-400 (1993) (Scalia, J., concurring in the
judgment) (“I will decline to apply Lemon--whether it validates or invalidates the government action in question--and
therefore cannot join the opinion of the Court today.”).

He repeatedly urged the overruling of Roe v. Wade. See, e.g., | Planned Parenthood of Se. Pa. v. Casey, 505 U.S.

833, 979 (1992) (Scalia, J., concurring in the judgment in part and dissenting in part); | Webster v. Reprod. Health
Servs., 492 U.S. 490, 532 (1989) (Scalia, J., concurring in part and concurring in the judgment) (urging an explicit

overruling of Roe). Once Casey superseded Roe, he urged its overruling as well. See | Stenberg v. Carhart, 530
U.S. 914, 955 (2000) (insisting that “Casey must be overruled”). While some have characterized Roe v. Wade as a
“superprecedent [ ],” see Arlen Specter, Op-Ed., Bringing the Hearings to Order, N.Y. TIMES (July 24, 2005), http://
www.nytimes.com/2005/07/24/opinion/24specter html, scholars do not put Roe on the super precedent list because
the public controversy about Roe has never abated. See, e.g., Richard H. Fallon, Jr., Constitutional Precedent Viewed
Through the Lens of Hartian Positivist Jurisprudence, 86 N.C. L. REV. 1107, 1116 (2008) (“[A] decision as fiercely and
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enduringly contested as Roe v. Wade has acquired no immunity from serious judicial reconsideration, even if arguments
for overruling it ought not succeed.”); Gerhardt, supra note 18, at 1220 (asserting that Roe cannot be considered a super
precedent in part because calls for its demise by national political leaders have never retreated).

See | State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 429 (2003) (Scalia, J., dissenting) (“[T]he punitive
damages jurisprudence which has sprung forth from BMW v. Gore is insusceptible of principled application; accordingly,

I do not feel justified in giving the case stare decisis effect.”); . BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 599
(1996) (Scalia, J., dissenting) (“When, however, a constitutional doctrine adopted by the Court is not only mistaken
but also insusceptible of principled application, I do not feel bound to give it stare decisis effect--indeed, I do not feel
justified in doing so0.”).

483 U.S. 232, 265 (1987) (Scalia, J., dissenting). In | American Trucking Ass'ns v. Scheiner, 483 U.S. 266 (1987),
a case handed down the very same day, Justice Scalia asserted, “For the reasons given in my dissent in [ 7yler Pipe], I do

not believe that test can be derived from the Constitution or is compelled by our past decisions.” | Id. at 304 (Scalia,
J., dissenting) (citation omitted).

See'  Bendix Autolite Corp. v. Midwesco Enters., Inc., 486 U.S. 888, 898 (1988) (Scalia, J., concurring in the judgment)
(“In my view, a state statute is invalid under the Commerce Clause if, and only if, it accords discriminatory treatment
to interstate commerce in a respect not required to achieve a lawful state purpose.”).

Id. at 897 (“I would therefore abandon the ‘balancing’ approach to these negative Commerce Clause cases, first
explicitly adopted 18 years ago in Pike v. Bruce Church, Inc., and leave essentially legislative judgments to the
Congress.” (citation omitted)); see also id. (“Issues already decided I would leave untouched.”).

Am. Trucking Ass'ns v. Smith, 496 U.S. 167, 204 (1990) (Scalia, J., concurring in the judgment). He refused to do
so, however, if the law at issue predated the Court's decision holding unconstitutional a similar law and would have been

consistent with the Court's then-existing jurisprudence. | Id. at 204-05. In that event, protecting settled expectations
cut the opposite way. See id.

See | id. at 204 (“Although I will not apply ‘negative’ Commerce Clause decisional theories to new matters coming
before us, stare decisis--that is to say, a respect for the needs of stability in our legal system--would normally cause me
to adhere to a decision of this Court already rendered as to the unconstitutionality of a particular type of state law.”).
Crawford v. Washington also illustrates this commitment to the preservation of results, albeit from a different angle.

541 U.S. 36 (2004). There, Justice Scalia wrote the opinion for the Court rejecting the decisional theory of Ohio v.

Roberts in favor of what he believed to be the original meaning of the Confrontation Clause. | /d. at 60. The Justice was
at pains to emphasize, however, that the new theory left the past results, if not their methodology, intact. /d. (“Although
the results of our decisions have generally been faithful to the original meaning of the Confrontation Clause, the same
cannot be said of our rationales.”).

See, e.g., . Comptroller of the Treasury of Md. v. Wynne, 135 S. Ct. 1787, 1809-10 (2015) (Scalia, J., dissenting)
(reiterating the illegitimacy of the Court's negative Commerce Clause jurisprudence and identifying the two

circumstances in which he would nonetheless adhere to it); | Dep't of Revenue of Ky. v. Davis, 553 U.S. 328, 359
(2008) (Scalia, J., concurring in part) (same); | United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth.,
550 U.S. 330, 348 (2007) (Scalia, J., concurring in part) (same); = Gen. Motors Corp. v. Tracy, 519 U.S. 278, 312

(1997) (Scalia, J., concurring) (same); - Healy v. Beer Inst., 491 U.S. 324, 344 (1989) (Scalia, J., concurring in part and
concurring in the judgment) (joining the Court's opinion insofar as it held a Connecticut statute facially discriminatory).

In ' Bendix Autolite, 486 U.S. at 897-98, he asserted that abandoning the “balancing” prong of negative Commerce
Clause analysis does not upset reliance interests because “the outcome of any particular still-undecided issue under
the current methodology is in my view not predictable ... no expectations can possibly be upset.” At the same time,
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“[blecause the outcome of the [discrimination] test I would apply is considerably more clear, confident expectations

will more readily be able to be entertained.” | Id. at 898.

See | Itel Containers Int'l Corp. v. Huddleston, 507 U.S. 60, 78-79 (1993) (Scalia, J., concurring in part and concurring
in the judgment) (describing his approach to negative Commerce Clause cases as “serv[ing] the principal purposes of
stare decisis, which are to protect reliance interests and to foster stability in the law”).

- Quill Corp. v. North Dakota, 504 U.S. 298, 320-21 (1992) (Scalia, J., concurring in part and concurring in the
judgment).

McDonald v. City of Chi., 561 U.S. 742, 791 (2010) (Scalia, J., concurring).
Id. (internal quotation marks omitted) (quoting '~ Albright v. Oliver, 510 U.S. 266, 275 (1994) (Scalia, J., concurring)).

Albright, 510 U.S. at 275 (Scalia, J., concurring); see also | TXO Prod. Corp. v. All. Res. Corp., 509 U.S. 443,
470-71 (1993) (Scalia, J., concurring) (asserting that while he was willing to accept incorporation, he was unwilling
to accept that the Due Process Clause “is the secret repository of all sorts of other, unenumerated, substantive rights”);
SCALIA, supra note 2, at 24 (“[I]t may or may not be a good thing to guarantee additional liberties, but the Due Process
Clause quite obviously does not bear that interpretation. By its inescapable terms, it guarantees only process.”).

In Michael H. v. Gerald D., Justice Scalia wrote for the Court that “[i]n an attempt to limit and guide interpretation of
the Clause, we have insisted not merely that the interest denominated as a ‘liberty’ be ‘fundamental’ (a concept that,

in isolation, is hard to objectify), but also that it be an interest traditionally protected by our society.” ' 491 U.S. 110,
122 (1989) (footnote omitted). He joined the Court's opinion in Washington v. Glucksberg, which described substantive
due process analysis as recognizing “those fundamental rights and liberties which are, objectively, ‘deeply rooted in

this Nation's history and tradition”” and requiring that the right at stake be carefully described. | 521 U.S. 702, 720-21

(1997) (quoting | Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977)). He joined Chief Justice Robert's dissent
in Obergefell v. Hodges acknowledging the validity of substantive due process so long as the rights it found implied

were rooted in history and tradition. 135 S. Ct. 2584, 2618 (2015) (Roberts, C.J., dissenting); see also = United
States v. Virginia, 518 U.S. 515, 567 (1996) (Scalia, J., dissenting) (“It is my position that the term ‘fundamental rights'

999

should be limited to ‘interest[s] traditionally protected by our society.
491 U.S. at 122)).

(alteration in original) (quoting | Michael H.,

See also | Nat'l Aeronautics & Space Admin. v. Nelson, 562 U.S. 134, 161 (2011) (Scalia, J., concurring in the
judgment) (insisting that the Due Process Clause had no substantive component but that even under the history-and-
tradition formula applied to identify these “faux” rights, respondent's claim to a right to informational privacy would
fail). As he once put it in an extrajudicial context, “[t]he vast majority of my dissents from nonoriginalist thinking ...
will, I am sure, be able to be framed in the terms that, even if the provision in question has an evolutionary content,
there is inadequate indication that any evolution in social attitudes has occurred.” Scalia, supra note 1, at 864 (emphasis
added) (footnote omitted).

Troxel v. Granville, 530 U.S. 57, 92 (2000) (Scalia, J., dissenting) (“The sheer diversity of today's opinions persuades
me that the theory of unenumerated parental rights underlying [ Wisconsin v. Yoder, 406 U.S. 205, 232-33 (1972);

Pierce v. Soc'y of Sisters, 268 U.S. 510, 534-35 (1925); |  Meyer v. Nebraska, 262 U.S. 390, 399 (1923)] has small
claim to stare decisis protection. A legal principle that can be thought to produce such diverse outcomes in the relatively
simple case before us here is not a legal principle that has induced substantial reliance.”).

See id. (“While I would not now overrule those earlier cases (that has not been urged), neither would I extend the theory
upon which they rested to this new context.”).
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In Stanford v. Kentucky, Justice Scalia described the “evolving standards” test as “cast loose from the historical moorings
consisting of the original application of the Eighth Amendment.” o 492 U.S. 361, 378-79 (1989) (opinion of Scalia, J.),
abrogated by ' Roper v. Simmons, 543 U.S. 551 (2005). He nonetheless applied it on behalf of a plurality of Justices to
conclude that the execution of minors does not violate the Eighth or Fourteenth Amendments. - Id. at 369-73 (opinion
of Scalia, J.) (plurality opinion).

He thought that the text squarely foreclosed the proportionality requirement because, while it forbids “excessive” bail,

it says nothing about “excessive” punishment. m Walton v. Arizona, 497 U.S. 639, 670 (1990) (Scalia, J., concurring
in part and concurring in the judgment). On the contrary, the only express limitation on punishment is that it not be

“cruel and unusual.” Id.; see also - Penry v. Lynaugh, 492 U.S. 302, 351 (1989) (Scalia, J., concurring in part and
dissenting in part) (arguing that the proportionality rule “has no place in our Eighth Amendment jurisprudence” and
that “[t]he punishment is either ‘cruel and unusual’ (i.e., society has set its face against it) or it is not” (alteration in

original) (quoting - Stanford, 492 U.S. at 378 (internal quotation marks omitted)), abrogated by = Atkins v. Virginia,
536 U.S. 304 (2002)).

See supra note 60.

See | Ewing v. California, 538 U.S. 11, 31 (2003) (Scalia, J., concurring in the judgment) (asserting that he would
not apply the proportionality requirement on grounds of stare decisis because the requirement was not one he could
“intelligently apply”).

See - Stanford, 492 U.S. at 368 (noting that the execution of minors was permitted when the Bill of Rights was adopted);

see also | Roper, 543 U.S. at 608-15 (Scalia, J., dissenting) (describing the “evolving standards” test as in accordance
with our modern (though I think mistaken) jurisprudence and demonstrating why that test did not justify the majority's

conclusion); | Atkins, 536 U.S. at 341-48 (Scalia, J., dissenting) (similar).

- Walton, 497 U.S. at 670 (Scalia, J., concurring in part and concurring in the judgment).

™ at671.

Id.

1d.

1d. at 672-73.
Id. at 673.

M 521 U.S. 507 (1997).

Tennessee v. Lane, 541 U.S. 509, 556 (2004) (Scalia, J., dissenting) (describing City of Boerne and listing its progeny,
which he had joined).

Id. at 560 (“[W]hat § 5 does not authorize is so-called ‘prophylactic’ measures, prohibiting primary conduct that is
itself not forbidden by the Fourteenth Amendment.” (emphasis omitted)).

1d.; see also id. (“Literally, ‘to enforce’ means to compel performance of the obligations imposed; but the linguistic
argument lost much of its force once the South Carolina and Morgan cases decided that the power to enforce embraces
any measure appropriate to effectuating the performance of the state's constitutional duty.” (quoting Archibald Cox,
Foreword: Constitutional Adjudication and the Promotion of Human Rights, 80 HARV. L. REV. 91, 110-11 (1966)
(internal quotation marks omitted))).
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Id.

Id. at 564.

Id. at 565.

Tribe, supra note 36, at 82 (footnote omitted).

See supra notes 54-62 and accompanying text. He also drew a distinction between results and decisional theory in
the context of substantive due process. See supra notes 68-69 and accompanying text. And Mitchell v. United States

provides yet another example. | 526 U.S. 314 (1999). There, he expressed doubt about the soundness of precedent

holding that prosecutorial or judicial comment on the defendant's refusal to testify violates the Fifth Amendment. | Id.
at 332 (Scalia, J., dissenting). Because he thought that this rule may well have “become ‘an essential feature of our legal
tradition,”” he did not propose overruling it. /d. He did, however, refuse “to extend these cases into areas where they do
not yet apply, since neither logic nor history can be marshaled in defense of them.” Id.

See Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 HARV. J.L. & PUB. POL'Y 817, 858-64 (2015)
(raising the possibility that stare decisis is a “domesticating doctrine” permitting courts to treat mistaken precedents “as
if” they are the law).

Justice Scalia took a similar tack in | Hudson v. United States. 522 U.S. 93 (1997). The Justice believed that the Double
Jeopardy Clause prohibited successive prosecution, not multiple punishment, and he had dissented to the Court's prior

cases holding otherwise. | Id. at 106 (Scalia, J., concurring in the judgment). In Hudson, the Court backtracked from
its position, although not as completely as Justice Scalia would have liked; it continued to maintain that the Double
Jeopardy Clause prohibited multiple punishments, but it required successive criminal prosecutions as well. /d. Even
though this was not the decisional theory that Justice Scalia thought correct, he concurred because the presence of the
requirement for successive prosecutions “essentially duplicates what I believe to be the correct double jeopardy law,
and will be ... harmless in the future.” Id.

Cf. Edward A. Hartnett, A Matter of Judgment, Not a Matter of Opinion, 74 N.Y.U. L. REV. 123, 126-27 (1999)
(“As valuable as opinions may be to legitimize judgments, to give guidance to judges in the future, or to discipline a
judge's thinking, they are not necessary to the judicial function of deciding cases and controversies. It is the judgment,
not the opinion, that ‘settle[s] authoritatively what is to be done.”” (alteration in original) (footnote omitted) (quoting
Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Interpretation, 110 HARV. L. REV. 1359, 1371
(1997))).

See ! McDonald v. City of Chi., 561 U.S. 742,791 (2010) (Scalia, J., concurring) (asserting that the case did not require
him to “reconsider” the view that the Fourteenth Amendment incorporates the Bill of Rights against the States, because
“straightforward application of settled doctrine suffices to decide it”).

See also ' Troxel v. Granville, 530 U.S. 57, 92 (2000) (Scalia, J., dissenting) (“While I would not now overrule those
earlier cases (that has not been urged), neither would I extend the theory upon which they rested to this new context.”).
In 44 Liquormart v. Rhode Island, he expressed “discomfort” with Central Hudson, a case counseling “special care” in

the review of blanket bans on commercial speech that were not deceptive or otherwise flawed. | 517 U.S. 484, 517
(1996) (Scalia, J., concurring). At the same time, the parties did not raise or brief the question whether the precedent
should be overruled, and Justice Scalia did not want to reach the question with inadequate information:

Since I do not believe we have before us the wherewithal to declare Central Hudson wrong--or at least the wherewithal
to say what ought to replace it--1 must resolve this case in accord with our existing jurisprudence, which all except
Justice Thomas agree would prohibit the challenged regulation. I am not disposed to develop new law, or reinforce old,
on this issue, and accordingly I merely concur in the judgment of the Court.

Id. at 518.

SCALIA, supra note 2, at 139; see supra note 28.
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For example, in Montejo v. Louisiana, Justice Scalia was part of the majority who sought supplemental briefing on the

question whether a precedent key to resolving that case should be overruled. | 556 U.S. 778, 792 (2009) (“Accordingly,
we called for supplemental briefing addressed to the question whether Michigan v. Jackson should be overruled.”). The

Court ultimately overruled Michigan v. Jackson. | Id. at 797.

For example, in Randall v. Sorrell, Justices Thomas and Scalia urged the overruling of Buckley v. Valeo even though

the respondents asked only as an “afterthought” and did not brief the stare decisis issue. See | 548 U.S. 230, 263-64
(2006) (Alito, J., concurring in part and concurring in the judgment) (insisting that it was “unnecessary” to reach the
issue whether Buckley v. Valeo should be overruled when respondents asked only as an “afterthought” and did not brief

the stare decisis issue); | id. at 264 (Kennedy, J., concurring) (similar); ¢f. | id. at 265-73 (Thomas, J., concurring).

See | Hein v. Freedom From Religion Found., Inc., 551 U.S. 587 (2007) (holding that an Establishment Clause
challenge to the executive expenditure of funds did not fall within Flast v. Cohen's narrow exception to the prohibition on
“taxpayer standing”). Justice Scalia concurred only in the judgment, because he would have overruled Flast altogether

rather than distinguish it as the majority did. See ' id. at 636 (Scalia, J., concurring in the judgment) (“Overruling prior
precedents, even precedents as disreputable as Flast, is nevertheless a serious undertaking, and I understand the impulse

to take a minimalist approach.”); see also ' id. at 633 (“Minimalism is an admirable judicial trait, but not when it comes
at the cost of meaningless and disingenuous distinctions that hold the sure promise of engendering further meaningless
and disingenuous distinctions in the future.”).

See Scalia, supra note 1, at 864; supra note 1 and accompanying text.

Scalia, supra note 1, at 863.
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CONGRESSIONAL INSIDERS AND OUTSIDERS

INTRODUCTION

When Justice Antonin Scalia began writing about statutory interpretation, he attacked the then-dominant proposition that the
point of statutory interpretation is to identify and enforce Congress's unenacted purposes. He argued that the existence of
congressional intent is pure fiction and that it would not control even if it could be found. Because the Court cited legislative
history as authoritative evidence of legislative intent, he rejected its use as illegitimate. He focused on the text and insisted that
its meaning controlled. His arguments were so successful that today, one would be hard pressed to find anyone willing to say that
a court should depart from statutory text to better serve Congress's purpose. There is a general consensus that the text constrains.

With everyone talking text and rejecting intent, it can sometimes seem that almost all of the differences lie in application. Judges
might have different thresholds for ambiguity, for example, or disagree about the utility of canons. Such disagreements are
important and can affect the outcome of cases, but they do not inevitably reflect conflicting first-order principles about the aims
of statutory interpretation.

Fundamental differences, however, do remain, and the process-based turn in statutory interpretation underscores the point.
Recently, scholars have begun arguing that interpretive doctrines should account for the on-the-ground realities of the legislative
process. Considering how their arguments might influence textualism draws attention to textualism's own assumptions. The
process-based arguments assume that everyone, including textualists, *2194 strives to calibrate interpretive doctrines to actual
drafting practices. Textualists, however, strive to calibrate interpretive doctrines to actual reading practices. The disagreement is
not about statutory meaning versus congressional intent, as it was in the old days, but about which set of linguistic conventions
determine what the words mean.

In this Essay, I explore the implications of the new process-based theories for textualism. Part I describes the process-based
turn in statutory interpretation, which maintains that courts should take their interpretive cues from congressional practices and
procedures. Members of Congress (and their drafters) rely heavily on legislative history but put much less stock in dictionaries
and canons. Courts should follow suit, the argument goes, because doing so would better reflect Congress's understanding of
the language it enacts.

Part II claims that these process-based arguments do not require textualists either to abandon dictionaries and canons or to begin
using legislative history. While textualists have not always made their assumptions clear, they approach language from the
perspective of an ordinary English speaker--a congressional outsider. In contrast, the process-based theories approach language
from the perspective of a hypothetical legislator--a congressional insider. Congressional insiders may reject particular canons,
eschew dictionaries, and treat certain legislative history as a guide to statutory meaning. Textualists, however, do not use canons
and dictionaries in an effort to track the linguistic patterns of the governors; they use them because they reflect the linguistic
patterns of the governed. And if the conventions of legislative history or the legislative process reveal that Congress used
language in something other than its natural sense, a textualist court should not necessarily defer to that meaning. What matters
to the textualist is how the ordinary English speaker--one unacquainted with the peculiarities of the legislative process--would
understand the words of a statute. Congressional insiders and outsiders share common ground as English speakers, but there
may be some respects in which their linguistic conventions differ. When they do, the outsider's perspective controls.
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Part III sketches reasons why textualists interpret language from the perspective of an ordinary English speaker rather than an
ordinary member of Congress. Process-based theories argue that courts, as faithful agents, should adopt interpretive methods
to track the drafting practices of Congress, their principal. *2195 Part III suggests that textualists would reject this approach
because they subscribe to a different conception of faithful agency. While textualists have not fully developed the point, they
view themselves as agents of the people rather than of Congress and as faithful to the law rather than to the lawgiver. The lines
of their loyalty thus run differently. Textualists consider themselves bound to adhere to the most natural meaning of the words
at issue because that is the way their principal--the people--would understand them.

I. THE PROCESS-BASED TURN

Purposivism and textualism have moved closer together in the decades since Justice Scalia launched his campaign for
textualism. ! The claim that it is permissible to depart from clear text in the service of congressional purpose--an approach

epitomized by Church of the Holy Trinity v United States 2 _has fallen into disrepute. 3 There is general agreement on the Court

that statutory text is both the focal point of and a constraint on statutory interpretation. As Justice Elena Kagan observed when
2 4

she delivered the Scalia Lecture at Harvard Law School, “we're all textualists now.
Yet disagreement remains about how to interpret the text. A recent, important line of scholarship has argued that the Court

should shape its approach to account for the realities of the complex legislative process. > Studying how Congress works, these

*2196 scholars say, indicates that textualists, who reject legislative history and embrace the canons, have it exactly backwards.
Drafters prioritize legislative history and minimize the utility of canons. A faithful agent should try to understand the text as
Congress did, and doing so requires using the tools it used.

Legislative history tops the list of tools important to Congress. Professors Abbe Gluck and Lisa Bressman's influential survey
of 137 congressional staffers involved in drafting legislation found that “legislative history was emphatically viewed by almost
all of our respondents--Republicans and Democrats, majority and minority--as the most important drafting and interpretive tool

apart from text.” % To be sure, a process-based approach requires courts to be smart about how they use legislative history. 7
Professor Victoria Nourse says that judges, who are typically unschooled in the way Congress works, have been guilty of cherry-
picking statements unlikely to reflect the way that supporters of a statute understood its language. 8 But, she argues, if they view

legislative history through the lens of Congress's procedural rules, it can serve as a powerful tool for clarifying statutory text. ?

In contrast, some say, dictionaries and canons risk distorting text because they run contrary to the way Congress drafts statutes.
A majority of the respondents in the Gluck-Bressman study expressly (and in some cases vehemently) disclaimed reliance on

#2197 dictionaries. '° The linguistic canons fared only slightly better. A majority agreed that the concepts of ejusdem generis
and noscitur a sociis accurately reflected drafting practices. 1 Byt expressio unius and the rule against superfluities garnered
much less support, 12 and respondents largely rejected the presumption that words have consistent meaning through a whole

act, much less the whole code. 13

Renewed confidence in legislative history and skepticism about dictionaries and canons are not the only implications of the
process-based view. Professors Gluck, Anne Joseph O'Connell, and Rosa Po maintain that faithful agency may require sensitivity

to the variety of ways in which Congress legislates. 14 Traditionally, courts have deployed a one-size-fits-all set of interpretive
presumptions to statutes; they situate language within the context of judicially created doctrines rather than within the particular
process that produced it. Yet the legislative process is not itself one-size-fits-all. Modern lawmaking increasingly proceeds

in unorthodox fashion rather than along the straightforward route depicted in the classic Schoolhouse Rock! cartoon. 15 For
example, the omnibus appropriations process no longer serves simply as a mechanism for distributing money to a variety of

*2198 existing programs, but also as a means of bundling unrelated substantive policies. 16 Legislation frequently bypasses
committees altogether and is instead pushed through the process by party leadership or even the White House. 17 Statutes passed

in response to an emergency may be overly brief, general, or ill considered because of time pressure. 18 Tailoring interpretive
methods to the circumstances of a statute's passage might better capture the meaning Congress intended. For example, courts
might decline to apply canons like the presumption of consistent usage and the rule against surplusage to omnibus and emergency
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laws. Or they might “pay less attention to legislative history for statutes that did not go through committee or that are the product
of different bills drafted at different times.” '°

These arguments might have penetrated the Court in King v Burwell, 20 the last major statutory interpretation case decided before
Scalia's death. Gluck, O'Connell, and Po characterize King as “a watershed moment--the most explicit recognition ever from

the Court that unorthodox lawmaking may require alterations in common interpretive presumptions.” 2! The Court interpreted
the phrase “established by the State” in light of the unorthodox process that produced the statute. The Court observed:

The Affordable Care Act contains more than a few examples of inartful drafting .... Several features of the Act's
passage contributed to that unfortunate reality. Congress wrote key parts of the Act behind closed doors, rather than
through “the traditional legislative process.” And Congress passed much of the Act using a complicated budgetary
procedure known as “reconciliation,” which limited opportunities for debate and amendment, and bypassed the
Senate's normal 60-vote filibuster requirement. As a result, the Act does not reflect the type of care and deliberation

that one might expect of such significant legislation. 2

Scalia criticized the majority for “chang[ing] the usual rules of statutory interpretation for the sake of the Affordable Care

¥2199 Act.”>® But the Court's willingness to tailor its interpretive rules to account for Congress's process is precisely the
reason why some praise the opinion.

It is too soon to say whether the process-based turn will have a broader impact than its influence on the occasional extraordinary
case. But it is important to see its potential to change the terms of the debate. King could easily have been written as a

straightforwardly purposive opinion: the Court could have said that interpreting the Affordable Care Act 24 {0 limit insurance
subsidies to state-run exchanges was “within the letter of the statute and yet not within the statute, because [such a limitation is]

not within its spirit, nor within the intention of its makers.” %5 That reasoning, however, rests on the now-maligned argument that

congressional purpose can trump unambiguous statutory text. 26 The process-based approach, in contrast, remains tethered to the
statutory language. It acknowledges the importance of text but offers reasons for accepting arguably unorthodox interpretations
of it.

II. CONGRESSIONAL INSIDERS AND OUTSIDERS

In a Special Issue dedicated to Justice Scalia, it is fitting to consider how the recent process-based turn bears on textualism, a key
part of Scalia's legacy. Insofar as process-based arguments are geared toward interpreting text rather than justifying departures
from it, they reflect textualism's influence on the terms of the statutory interpretation debate. And because they share textualism's
emphasis on text, legislative supremacy, and faithful agency, they appear--at least at first blush--to give textualists reason to
adjust the interpretive tools they deploy. Indeed, the process-based theorists expressly contend that empirical evidence about
how Congress works requires all interpreters committed to legislative supremacy and faithful agency, including textualists, to
rethink their use of tools like canons, dictionaries, and legislative history.

%2200 Confronting these arguments underscores a feature of textualism whose importance may be unappreciated: its insistence
that the relevant user of language be ordinary. Textualists do not only reject the once-popular notion that a subjective
congressional intent actually exists. They also insist that the hypothetical reader of language--the construct they use in the task of
interpretation--be a congressional outsider. The new process-based theories, by contrast, employ the construct of a congressional
insider. This is a significant choice. While congressional insiders and outsiders share common ground as English speakers, there
may be some respects in which their linguistic conventions differ.

It bears emphasis that the process-based theorists, in contrast to traditional purposivists, do not propose using legislative history
or unenacted congressional intent to supplant statutory text. Insofar as textualism disciplines interpreters to acknowledge that
words constrain, its victory holds. Nor does a process-based approach necessarily depend on the proposition that a court can

identify and rely on actual congressional intent. %7 In this respect, a process-based theory generally shares the intent skepticism

that characterizes modern theories of statutory interpretation, including textualism. 28
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But textualism and the process-based approach diverge from there. If one rejects the existence of actual intent, one must
construct some sort of objective intent. 29 Textualists focus on “the ring the words would have had to a skilled user of words

at the time.” ** Process-based theorists focus on “the ring the words would have had” to a skilled legislator at the time. 31 put
differently, textualists *2201 use the construct of a hypothetical reader, and the process-based theorists use the construct of
a hypothetical writer of a statute.

Saying that process-based theorists read the statute through the eyes of a hypothetical legislator is not to say that they endorse
the intentionalist technique of imaginative reconstruction. A court engaged in imaginative reconstruction asks how the enacting
legislature would have wanted the statute to apply to the problem at hand. The process-based theorist, in contrast, does not
try to assume the perspective of a legislator (or staffer) who actually participated in the drafting of the relevant statute. She
assumes the perspective of a hypothetical insider who knows how Congress works. In using congressional preferences to guide
the choice of interpretive tools, the process-based theorist assumes that the relevant linguistic conventions are those of the
typical legislator. That, after all, is the basis of the argument that courts should abandon reliance on canons and dictionaries.
The linguistic community of those within Congress--members, staff, and professional drafters-- do not use language that way.

Scalia described the relevant linguistic community differently. He explained that textualists “look for a sort of ‘objectified’
intent--the intent that a reasonable person would gather from the text of the law, placed alongside the remainder of the corpus

Juris.” 32 Judge Frank Easterbrook has similarly expressed it: “We should look at the statutory structure and hear the words as

they would sound in the mind of a skilled, objectively reasonable user of words.” 3 To be sure, Scalia was not always clear
about whether the prototypical reader is an ordinary member of the public or a lawyer. He once colorfully said that “the acid
test of whether a word can reasonably bear a particular meaning is whether you *2202 could use the word in that sense at a

cocktail party without having people look at you funny.” 34 On other occasions, he treated lawyers as the relevant linguistic
community--one can hardly claim that the ordinary guest at a cocktail party would be aware of the ancient principles of common

law that form the backdrop against which Scalia presumed Congress to legislate. 33

It is not clear to me that textualists must pick a single perspective applicable across all statutes. Sometimes the relevant reader
may be a layperson, and sometimes she may be a lawyer, just as terms are sometimes used in their ordinary and sometimes
in their technical sense. Whatever the resolution of that issue, however, the point for present purposes is that the textualist
describes the hypothetical reader in a way that necessarily includes congressional outsiders. Members of Congress are skilled
English speakers who are presumed to understand the language of the law. As such, members of Congress are included within

the prototype of an English speaker, typically conversant in legal conventions, who serves as the textualist construct. 36 But the
textualist construct does not privilege the way legislative drafters as a subclass use language.

To be sure, if legislative outsiders familiarized themselves with the internal workings of Congress, the prototypical ordinary
lawyer-reader might share the hypothetical legislator's understanding of language. But textualism's presumptions charge
Congress with accommodating the linguistic expectations of the regulated, rather than the other way around. Textualists do
not presume that the regulated are familiar with Congress's own, sometimes idiosyncratic, linguistic conventions and would
thus understand language that way. Rather, textualists presume that Congress communicates with the regulated according to
the conventions that the two share as skilled users of English. As Scalia put it in rejecting the existence of actual congressional
intent, “[A]ll we can know is that they voted for a text that they presumably thought would be read the same way any reasonable

English *2203 speaker would read it.” 37 And if the relevant English speaker is a lawyer, textualists assume that Congress
speaks the lawyer's language: Scalia, writing with Professor John Manning, once cautioned that “[i]f legislators didn't look up
the materials needed to define a technical term, they should have--because that's the meaning the persons subject to the law

will understand.” 38

Textualists use dictionaries and canons as a way of identifying the linguistic expectations of the regulated. Dictionaries are
useful to the textualist not because the textualist assumes that legislators use them but because they offer some evidence of the
meaning attributed to words by ordinary English speakers. In a similar vein, the linguistic canons are designed to capture the
speech patterns of ordinary English speakers and, in some cases, of the subclass of lawyers. (I put substantive canons aside
because, as I have argued elsewhere, substantive canons are not designed to interpret text but rather to advance substantive

policies.) 39 Thus, the treatise that Scalia wrote with Professor Bryan Garner describes canons as “principles of expression that

are as universal as principles of logic.” 40 To be sure, Congress can override these linguistic patterns or dictionary definitions
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by dictating *2204 interpretive instructions or statutory definitions. But absent such an override, textualists effectively hold
Congress to speaking in the manner most natural to congressional outsiders.

If the linguistic canons simply reflect ordinary, sometimes lawyerly, English usage, one might wonder why it is necessary
to systematize them. The community of English speakers--both congressional insiders and outsiders--would presumably
follow such rules unconsciously. Textualists explain the canons' systemization by pointing out that it supplies a useful list of

presumptions for legislators to use in drafting. 4 Language can be unwieldy, and speakers sometimes employ language in ways
that--while they may make sense-- depart from common patterns of usage and are thus subject to misunderstanding. Recall that

textualists presume that Congress uses language “the same way any reasonable English speaker would read it.” 4 The canons,
by making linguistic conventions explicit, offer Congress an accessible way of confirming how ordinary English speakers will
understand the text.

Whether the canons actually capture patterns of ordinary usage is an empirical question. Br they do not track common usage,
then the textualist rationale for using them is undermined. But it is not undermined by evidence that Congress rejects them as
linguistic defaults. Professor Gluck has argued that “most of the Court's justifications for deploying the canons are grounded in

purported empirical understandings of how Congress actually works or what rules Congress actually knows.” 4 The textualist
justification, however, is that they reflect the linguistic rules that the ordinary speaker actually employs. Again, they may not,
and if they do not, textualists should reconsider them. But the fact that the hypothetical congressional insider would not read
statutory language against the backdrop of the canons does not pull the rug out from under the textualist. Scalia's response would
likely be a variation on his response to Congress's potential lack of knowledge of background legal principles: “If legislators
didn't *2205 [take linguistic canons into account], they should have--because that's the meaning the persons subject to the

law will understand.” *

Note that Scalia's likely answer suggests that reliance on canons would improve the drafting process, a goal that might justify

the canons wholly apart from their ability to capture ordinary linguistic patterns. 46 Yet that answer is not rooted in a judicial
ambition to discipline Congress by holding it to judicially crafted rules that will impose coherence on the law. It is rooted in the
principle that courts are entitled to adopt a default presumption that Congress legislates in the language of the ordinary reader,
and that presumption would hold even in the face of evidence that Congress's own defaults are different. That position requires
a justification, and I sketch one in Part III. For now, however, my aim is simply to describe it.

I have said that process-based arguments about how Congress uses dictionaries and canons would not cause textualists to rethink
them. Legislative history is trickier. Textualists have long objected to the use of legislative history on the ground that it is

designed to uncover a nonexistent, and in any event irrelevant, legislative intent. T In addition, to the extent that the Court
treats committee reports as an authoritative way of resolving statutory ambiguity, it permits Congress to delegate lawmaking

authority to a subset of itself in violation of the constitutional prohibition against self-delegation. A process-based approach
to legislative history does not necessarily run into these well-known objections. It does, however, proceed from the perspective
of the hypothetical congressional insider and for this reason is unlikely to move textualists.

*2206 Consider Professor Nourse's proposal that courts use legislative history according to Congress's own rules. 4 Her
theory does not assume that Congress can functionally authorize a committee to fill in statutory details that the text leaves open.
Nor does it depend on the proposition that members of Congress actually consulted and assented to the relevant legislative
history. Instead, her approach interprets language from the perspective of the hypothetical legislator familiar with Congress's

conventions. > The relevant legislative history functions in at least some instances like an internal glossary, enabling a court

to determine how a reasonable member of Congress would have understood the statutory language. >

Nourse offers Public Citizen v Department of Justice 32 as an example. In that case, the Court had to decide whether the
American Bar Association's Standing Committee on the Federal Judiciary, which advised the president on judicial nominations,
was “utilized” by the president and therefore subject to the sunshine requirements imposed by the Federal Advisory Committee

Act.>? The case is controversial because the Court, asserting that the straightforward meaning of “utilize” would lead to absurd
results (like bringing the president's consultation with his own political party within the Act), cited Holy Trinity and essentially

read the word “utilize” out of the statute.>* Nourse maintains that the Court could have reached the same result without
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provoking the criticism that it had performed “judicial surgery.” 33 Had the Court consulted the conference committee report,

she says, it would have learned that Congress used the word “utilize” to mean “established or organized.” 3% Those were the
words in the House and *2207 Senate bills that went to the conference committee, which, under Congress's own rules, had

no power to substantively change them. 37 “[A] judge,” Nourse argues, “should interpret ‘utilize’ precisely as a member of

1133

Congress would interpret it--as making no significant change to ‘established or organized.”” 8 When a word like ““utilize’ can
be read in a prototypical ordinary-meaning sense or a technical meaning-for-this-statute sense,” Nourse contends that a court

should choose the latter. >°

Interpreting language according to Congress's own rules thus clearly takes the perspective of a congressional insider. To be
sure, legislative history is not categorically unhelpful for an interpreter taking the ordinary-reader perspective. Even Scalia did

not object to using legislative history to shed light on how ordinary speakers use words in a particular context. 60 30 used,
legislative history provides evidence of “how a reasonable person uses language” because “the way legislators use language is

some evidence of that.” ¢! A textualist, however, would not privilege the legislative perspective by adopting a strained usage
that complies with congressional conventions that do not map onto ordinary uses of English. Congress must be presumed to
play by the linguistic rules ordinary English speakers follow rather than its own special set.

III. COMPETING CONCEPTIONS OF FAITHFUL AGENCY

Process-based theorists ground their approach in the principle of faithful agency. They describe faithful agency as “a theory

*2208 under which the ostensible goal of interpretive doctrine is to reflect how Congress drafts.” 62 Courts, as Congress's
faithful agents, must filter language through Congress's linguistic rules, which are sometimes peculiar to the legislative context,

because that serves the principal. %3 The textualist commitment to the ordinary-reader perspective might be explained by a
competing conception of faithful agency--one that understands courts to be the faithful agents of the people rather than of
Congress.

Textualists have routinely described courts as the faithful agents of Congress. %4 1 have done it myself. 5 Justice Scalia,
however, put it differently. He took a relatively strong view of legislative supremacy, consistently arguing that courts must
follow Congress's will, as expressed in the text, and denying any judicial power to alter the text. At the same time, he did not
think that a commitment to legislative supremacy casts courts in the role of Congress's agents. He characterized courts as agents

of the people rather than agents of Congress, % and he depicted the duty of fidelity as one owed to enacted texts rather than to

the legislature itself. 67 Scalia maintained, moreover, that a statute is not a command to a court (as it would be if one treated

Congress as the principal and the court as the agent), but a command “to the executive or the citizenry.” 68

*2209 On this theory of faithful agency, courts engaging in statutory interpretation are justified in adopting the perspective
of the people because they are agents of the people. If, moreover, a legislative command is directed to the citizenry, it is both
sensible and fair for the courts to interpret that command as its recipients would. In this respect, textualists might refuse to adopt
the sometimes-unorthodox linguistic conventions of the hypothetical drafter for the same fairness reason they reject the idea of
giving legal effect to unenacted congressional intent. In the latter context, Scalia insisted that “it is simply incompatible with
democratic government, or indeed, even with fair government, to have the meaning of a law determined by what the lawgiver

meant, rather than by what the lawmaker promulgated.” %9 Fairness requires that laws be interpreted in accordance with their

ordinary meaning, lest they be like Nero's edicts, “post[ed] high up on the pillars, so that they could not easily be read.” 70 This
is reason both to employ sources that capture ordinary meaning, such as usage canons and dictionaries, and to refuse to strain
ordinary meaning to account for the vagaries of the legislative process.

The idea that courts are agents of the people is perhaps in some tension with the textualist's occasional use of the perspective

of the “ordinary lawyer” rather than the ordinary English speaker. "1 This is a point that a fully developed defense of Scalia's
conception of faithful agency would have to address in more detail than space permits here. For present purposes, I note simply
that a court interpreting statutes as one familiar with legal conventions does not function as a faithful agent of lawyers. Lawyers
are themselves agents of the people they represent, and in that role they interpret the law on behalf of clients to whom it might
not be otherwise accessible. In reading a statute as a lawyer would, a court is not betraying the ordinary people to whom it
owes fidelity, but rather employing the perspective of the intermediaries on whom ordinary people rely. Moreover, the fiction
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that the people are on constructive notice of the law--and must therefore conform to it regardless of whether they are actually
aware of it--does not depend on the proposition that the language of the law is accessible to all people. On the contrary, this
fiction assumes that the people are capable of deciphering language that is sometimes specialized and technical. Attributing that
ability to the ordinary *2210 person by positing familiarity with legal conventions is thus consistent with the fiction that the
law otherwise employs. More should be said about whether and when a court should interpret statutes through the eyes of an
ordinary lawyer rather than an ordinary person. Adopting the former perspective, however, is not inherently inconsistent with
the idea that courts are faithful agents of the people.

The power of the House and Senate to adopt rules governing their proceedings is not a constitutional barrier to Scalia's conception
of faithful agency. Process-based theorists invoke congressional rulemaking power as a reason for interpreting language within

its procedural context. 72 The Constitution empowers each chamber to organize its participation in the lawmaking process, and
pursuant to this authority, each makes choices about, among other things, how bills progress and the role of legislative history
in internal deliberations. Interpreting language in light of Congress's own rules, the argument goes, honors Congress's authority

over its own affairs and preserves the integrity of the legislative process. 73

Textualists have a different understanding of what that respect requires, and on their account they also respect Congress's
procedural choices. They do not argue that Congress must use committees in any particular way or that it cannot generate
legislative history for its own purposes. From the point of view of the textualist, the House and Senate may structure their
internal deliberations as they see fit. But Congress's power over its internal deliberations does not control how courts, external
to Congress, interpret the statutes that emerge from the legislative process. Indeed, the only power that Congress has to control
others is to use words to enact texts via the specific lawmaking process prescribed by Article I, § 7--and nothing in that process
gives (or can give) legal status to internal norms or practices that do not run that gauntlet. All that process produces is a text,
and fidelity to that lawmaking process and fairness to the people require the *2211 words of that law to be interpreted in
their ordinary sense. The details of the legislative process-- whether it was hasty or careful, complex or ordinary--do not justify

departures from the text's natural meaning. 74

CONCLUSION

Considering the implications of the process-based turn in statutory interpretation exposes the unappreciated textualist
assumption that its prototypical ordinary reader is a congressional outsider. Because earlier debates in statutory interpretation
pitted text against intent, textualists had no need to be particularly precise about the perspective they employed to determine
statutory meaning. They identified their construct as a skilled user of language, typically familiar with legal conventions, but
they did not say much more than that.

Process-based theories proceed from the perspective of a hypothetical legislator, and that focus requires textualists to look more
closely at their own assumptions. It is clear that textualists have almost always defined the relevant linguistic community to
include congressional outsiders, but they have not made that explicit. The choice to define the relevant community as including
congressional outsiders is significant because it determines how elastically courts will treat language. The peculiarities of the
legislative process mean that congressional insiders sometimes understand language in something other than its most natural
sense. If courts employ an outsider's perspective, those less natural readings are off the table.

Textualists must, of course, defend their choice of perspective. Scholars who advocate a focus on congressional procedure say
that faithful agency requires courts to comply with Congress's linguistic conventions. Justice Scalia's work, which emphasizes
fidelity to the text and duty to the people, offers textualists the beginning of a response. It remains to them to develop it.

Footnotes

dli Diane and M.O. Miller IT Research Chair in Law and Professor of Law, Notre Dame Law School.

1 See John F. Manning, The New Purposivism, 2011 S Ct Rev 113, 114 (“[T]he Court in the last two decades has mostly
treated as uncontroversial its duty to adhere strictly to the terms of a clear statutory text, even when doing so produces
results that fit poorly with the apparent purposes that inspired the enactment.”).
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organized” and that both House and Senate rules prohibit conferees from changing the text “in any significant way”).

Id at 95. See also id at 96 (“A faithful member of Congress would assume that, when both Houses pass the same language,
that any added language must be read as making no substantive change in the bill.”). Because Nourse “propose[s] this as
a principle to resolve ambiguity, not to supplant the statute's text,” id at 95 n 101, the argument depends on the conclusion
that the word “utilize” can bear the meaning “established or organized.”

Nourse, 122 Yale L J at 96 (cited in note 5).

See Scalia and Manning, 80 Geo Wash L Rev at 1616 (cited in note 37) (“If you want to use [legislative history] just
to show that a word could bear a particular meaning--if you want to bring forward floor debate to show that a word is
sometimes used in a certain sense--that's okay.”).

Id.

Bressman and Gluck, 66 Stan L Rev at 735 (cited in note 5) (identifying this as the meaning of faithful agency). See also
id at 736 (asserting that it is a conventional assumption of both textualists and purposivists that “the only democratically
legitimate theory of interpretation for unelected federal judges is one that is linked to congressional intent or practice”).
See also Gluck and Bressman, 65 Stan L Rev at 950 (cited in note 5) (observing that “[a]lthough most theorists have
couched the faithful-agent paradigm only in terms of the courts-Congress relationship, a few have advanced versions
of [the view that courts are faithful agents of the public]”).

See Katzmann, Judging Statutes at 29 (cited in note 5) (“Judicial respect for Congress ... means using the interpretive
materials the legislative branch thinks important to understanding its work.”). See also Nourse, 122 Yale L J at 96 (cited
in note 5) (arguing that a faithful agent must interpret statutory language as Congress would have understood it).

See, for example, John F. Manning, Textualism and the Equity of the Statute, 101 Colum L Rev 1, 15 (2001) (asserting
that both textualists and purposivists understand themselves to be the faithful agents of Congress).
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65 See Barrett, 90 BU L Rev at 112-17 (cited in note 39) (asserting that textualists and purposivists share the premise that
courts are the faithful agents of Congress).

66 See Scalia and Garner, Reading Law at 138 (cited in note 32) (asserting that “courts are assuredly not agents of the
legislature ... [t]hey are agents of the people”).

67 Scalia and Manning, 80 Geo Wash L Rev at 1610 (cited in note 37) (asserting that “the people and agents of the people
owe fidelity to democratically enacted texts™).

68 Scalia and Garner, Reading Law at 138 (cited in note 32). Scalia and Garner except the “relatively few statutes that deal
with the jurisdiction and procedures of the courts themselves” from this description. Id.

69 Scalia, A Matter of Interpretation at 17 (cited in note 29).

0

71 See notes 32-35 and accompanying text.

72 See US Const Art I, § 5, cl 2 (“Each House may determine the Rules of its Proceedings[.]”). See also Gluck, 129 Harv
L Rev at 105 (cited in note 5) (emphasizing that “the Constitution entrusts Congress, not the Court, with control over
legislative procedures™); Katzmann, Judging Statutes at 12-17 (cited in note 5) (emphasizing significance of this grant);
Nourse, 122 Yale L J at 92-97 (emphasizing importance of “Congress's own rules”).

73 See Katzmann, Judging Statutes at 4 (cited in note 5) (“[H]Jow Congress makes its purposes known, through text and
reliable accompanying materials constituting legislative history, should be respected, lest the integrity of the legislative
process be undermined.”).

74
See text accompanying notes 21-23. See also | King, 135 S Ct at 2506 (Scalia dissenting):

It is not our place to judge the quality of the care and deliberation that went into this or any other law. A law enacted
by voice vote with no deliberation whatever is fully as binding upon us as one enacted after years of study, months of
committee hearings, and weeks of debate.
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INTRODUCTION

Precedent poses a notoriously difficult problem for originalists.

Some decisions thought inconsistent with the Constitution’s original
public meaning are so well baked into government that reversing
them would wreak havoc. Adherence to originalism arguably re-
quires, for example, the dismantling of the administrative state, the
invalidation of paper money, and the reversal of Brown v. Board of Ed-
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ucation. Originalists have been pressed to either acknowledge that
their theory could generate major disruption or identify a principled
exception to their insistence that judges are bound to enforce the
Constitution’s original public meaning.

Commentators, who typically approach matters with the courts in
mind, tend to frame this problem as one for a Supreme Court Justice.
It might, however, be more acute for a member of Congress. The
standard hypothetical posits an originalist Justice forced to choose
between principled adherence to original meaning and compro-
mised adherence to precedent. Yet at least in the case of so-called
“super precedents”—decisions that no serious person would propose
to undo even if they are wrong—an originalist justice will not have to
choose between fidelity and faint-heartedness. No one is likely to ask
the Supreme Court to rethink arguably nonoriginalist decisions like
the constitutionality of the Social Security Administration, paper
money, or segregated public schools—and if anyone did ask, the
Court would deny certiorari.

An originalist member of Congress, by contrast, might have a
harder time avoiding the conflict between original meaning and "
precedent. Congress has to decide whether to fund the Social Securi-
ty Administration,” to seat the elected representatives of the arguably
unconstitutional state of West Virginia,” and to rely on the Section
Five power conferred by the possibly illegitimate Fourteenth
Amendment.” If an honest originalist must reject precedent in situa-
tions like these (assuming she decides that they are indeed unconsti-

1 We do not want our choice of examples to obscure our argument. We identify some well-
settled precedents whose consistency with the original public meaning has been chal-
lenged, but we recognize that different readers will reach different conclusions about
whether any given precedent in fact conflicts with the text. We do not ourselves under-
take to examine how any of the precedents we mention would fare under an originalist
analysis. For our purposes, it is sufficient to say that it is inevitable that some well-settled
precedents conflict with the original public meaning, and we use the familiar examples
simply to illustrate the nature of the problem posed by such a conflict. See infra notes 34—
47 and accompanying text.

2 See Erin Mershon, Ron Paul Admits He’s On Social Security, Even Though He Believes It’s Un-
constitutional, HUFFINGTON POST (June 21, 2012), http://www.huffingtonpost.com/
2012/06/20/ronpaulsocialsecurity_n_1612117.html (explaining Ron Paul’s stance that
Social Security and Medicare should not be eliminated “despite his belief that the pro-
grams are unconstitutional”).

3 See generally Vasan Kesavan & Michael Stokes Paulsen, /s West Virginia Constitutional?, 90
CALIF. L. Rev. 293 (2002) (exploring originalist arguments that the admission of West
Virginia to the United States did not comply with the Constitution).

4 See generally Thomas B. Colby, Originalism and the Ralification of the Fourteenth Amendment,
107 Nw. U. L. REv. 1627 (2013) (arguing that irregularities in the ratification of the Four-
teenth Amendment pose a problem for originalism).
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tutional), adherence to originalism is a recipe for folly, ending in
electoral failure. If honest originalism does not require this result,
the originalist must say why.

In undertaking to answer that question, this Article proceeds as
follows. Part I adopts the position that the original public meaning of
the Constitution is the law. FEarly originalists sometimes presented
originalism as a theory of judging—specifically, as a mechanism of
judicial restraint. On this view, which is suffused with worries about
the counter-majoritarian nature of judicial review, the original public
meaning of the Constitution would have no particular claim on the
conscientious legislator. The conventional position of modern
originalists, however, is that the original public meaning of the Con-
stitution’s text is “the law.” The consequence of that position is that
the original public meaning of the Constitution binds the legislators
who swear to uphold it.

Part II recounts why nonoriginalist precedent tests the originalist
commitment to the binding force of the Constitution’s original pub-
lic meaning. It also explains why framing the super precedent prob-
lem as one about the obligations of a Supreme Court Justice, rather
than one about the obligations of political actors, obscures the issue
at stake. The issue is not, as is commonly assumed, a matter of stare
decisis: the force of these super precedents derives not from the
Court’s decision to afford them precedential strength but from the
People’s choice to accept them. Once a precedent is deeply rooted,
challenges die out and the Court is no longer required to deal with
the question of the precedent’s correctness. The rules of adjudica-
tion, moreover—including the Court’s practice of answering only the
questions presented in the petition for certiorari—relieve the Court
of any obligation to identify and correct any error that may lurk in a
case. The Court employs a variety of techniques that permit it to as-
sume the correctness of some background issues and focus its atten-
tion on the ones that are actually controverted. The upshot is that
the Court need not confront the question whether foundational
precedent ought to be overruled.

Members of Congress are differently situated. While the stylized
process of adjudication narrows the questions presented to the Court,
in Congress the question of a measure’s constitutionality is always on
the table. And because framing constraints do not narrow the rele-
vant and permissible grounds of decision as they do in litigation,
evaluating a bill’s constitutionality arguably requires analysis of every
possible constitutional flaw. That could put the originalist legislator
in a bind. After all, if the legislator owes allegiance to the original
public meaning, it is not obvious why the legislator need not ensure
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that a bill complies with that meaning in every respect. Because the
kinds of procedural outs that permit originalism and deep-seated er-
ror to coexist in courts are not as readily apparent in the legislative
context, the originalist legislator might have to face questions that an
originalist justice can escape—such as the constitutionality of the
administrative state or the legitimacy of the Fourteenth Amendment.
Indeed, broad-brush arguments about the obligation imposed by the
legislator’s oath of office, combined with the originalist emphasis on
the preeminence of the text’s original meaning, strongly suggest that
a member of Congress must do just that.

We think that is wrong. Part III contends that it misinterprets the
duty of fidelity to the text to maintain that Congress (or any individu-
al member) must strip every constitutional question down to the
studs. That is not because Congress is obliged to treat precedents as
the equivalent of the Constitution itself or because longstanding judi-
cial departures from the Constitution function as virtual amend-
ments. It is because the Constitution permits Congress, much like
the Supreme Court, to employ techniques of avoidance that keep
constitutional questions off its agenda.

We argue that Congress may employ a working presumption that
super precedents are constitutional and thereby refrain from re-
examining them. Presuming that a super precedent is correct is dif-
ferent from endorsing its correctness. If the precedent is erroneous,
the latter course gives priority to the precedent rather than the origi-
nal meaning. The former course, however, is a technique for avoid-
ing the question whether the precedent is right or wrong. Congress
may assume arguendo that wellsettled precedents are correct and fo-
cus its attention on questions that are politically salient. To be sure,
Congress is free to reconsider super precedent any time it so chooses.
The point is simply that a commitment to the primacy of the original
meaning does not force Congress to reconsider super precedent
when it has no interest in doing so. If the Court is likely to revisit su-
per precedent only in response to litigants, Congress is likely to do so
only in response to constituents—which is to say that as a practical
matter, the People decide whether and when Congress should initiate
correction of a deep-seated constitutional error.

Any theory of constitutional interpretation must be able to ac-
commodate error because mistakes are an inevitable part of any hu-
man institution. It is more difficult for originalism to account for er-
rors than other theories, because most originalists insist that the
Constitution’s original meaning is binding law that cannot be over-
come by other considerations, including pragmatic ones. This has
led originalist scholars to search for ways to justify treating constitu-



Oct. 2016] CONGRESSIONAL ORIGINALISM 5

tional mistakes as the functional equivalent of constitutional law. Yet
public officials need not make that choice at all. Stability is built into
the constitutional structure because the Constitution does not re-
quire them to identify, much less rectify, every constitutional mistake.
It permits some errors to exist unexamined. Politics, not legal duty,
determines whether Congress reconsiders the soundness of super
precedent.

I. ORIGINALISM IN CONGRESS

A. Originalism as a Theory of Law

Originalism is characterized by a commitment to two core princi-
ples.5 First, the meaning of the constitutional text is fixed at the time
of its ratification.” Second, the historical meaning of the text “has le-
gal significance and is authoritative in most circumstances.” Com-
mitment to these two principles marks the most significant disagree-
ment between originalists and their critics. A nonoriginalist may take
the text’s historical meaning as a relevant data point in interpreting
the demands of the Constitution, but other considerations, like social
justice or contemporary values, might overcome it.* For an original-
ist, by contrast, the historical meaning of the text is a hard constraint.
Throughout the Article, when we refer to the originalist commitment
to “text,” we mean text as originalists interpret it—i.e., in accordance
with its original public meaning.

5  SeeKeith E. Whittington, Originalism: A Critical Introduction, 82 FORDHAM L. REv. 375, 378
(2013) (“The two crucial components of originalism are the claims that constitutional
meaning was fixed at the time of the textual adoption and that the discoverable historical
meaning of the constitutional text has legal significance and is authoritative in most cir-
cumstances.”); Lawrence B. Solum, District of Columbia v. Heller and Originalism, 103
Nw. U. L. Rev. 923, 944-45 (2009) (describing the core claims of originalism). While
originalists hold these convictions in common, there are other matters about which they
disagree: for example, there is disagreement about the rationale for originalism and the
legitimacy of “constitutional construction.” See Whittington, supra, at 394-404 (detailing
the “points of contention” between originalists). These differences are unimportant for
present purposes.

6 See Whittington, supra note 5, at 394—404 (explaining the originalist position that consti-
tutional meaning is fixed at the time the text is adopted). The dominant view among
modern originalists is that the text should be interpreted with reference to its original
public meaning rather than the private intentions of those who drafted it. See id. at 380
(“Originalist theory has now largely coalesced around original public meaning as the
proper object of interpretive inquiry.”).

7 Id at 378. Originalists disagree about why the historical meaning constrains and when, if
ever, the interpreter can depart from the historical meaning. See id.

8  See id. at 406-08 (describing the disagreement between originalists and nonoriginalists
about the authoritativeness of the original public meaning).
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Originalists, like most constitutional theorists, focus almost exclu-
sively on constitutional interpretation in the Supreme Court. Wheth-
er a legislator is legally bound by the Constitution’s original public
meaning depends upon whether originalism is a theory of constitu-
tional law or a theory of adjudication.” The former is a theory about
what counts as constitutional law, and the latter is a theory about how
judges should decide cases. There is no necessary correlation be-
tween the two. One might reject the proposition that the original
public meaning of the Constitution’s text itself constitutes the law but
nonetheless think that judges should enforce only the original public
meaning of the text in the service of a value like judicial restraint.
On this view, originalism is not so much a theory of constitutional law
as a theory about how to exercise judicial review. It reflects a policy
choice about how an institution comprised of unelected, life-tenured
judges should enforce the Constitution, but in a different institution-
al context, one subscribing to originalism as a theory of adjudication
might make a different judgment.”” Congress is a pragmatic decision-
making institution comprised of members who are responsive to the

9 Gf Mitchell N. Berman & Kevin Toh, On What Distinguishes New Originalism from Old: A
Jurisprudential Take, 82 FORDHAM L. REv. 545, 557 (2013) (distinguishing between theo-
ries of adjudication, which address “how judges should behave,” and theories of constitu-
tional law, which are concerned with identifying “the ultimate determinants of the con-
tents of constitutional norms or propositions”). There is also a third possibility: some
offer originalism as a theory of how to interpret language but take no position on wheth-
er the Constitution’s language binds even judges. Gary Lawson, for example, draws a
careful distinction between the claim that originalism is the correct way to interpret the
Constitution and the claim that judges must adhere to the original public meaning of the
Constitution in deciding cases. See Gary Lawson, No History, No Certainty, No Legitima-
¢y . . . No Problem: Originalism and the Limits of Legal Theory, 64 FLA. L. REv. 1551, 1567 n.53
(2012) (explaining that “originalism is uniquely the correct way to ascertain the meaning
of the Constitution” but taking no position on “whether the original meaning of the Con-
stitution should be considered authoritative by judges”); Gary Lawson, On Reading Recipes.

. and Constitutions, 85 GEO. L.J. 1823, 1824 (1997) (“[A] theory of interpretation allows
us to determine what the Constitution truly means, while a theory of adjudication allows
us to determine what role, if any, the Constitution’s meaning should play in particular
decisions.”). Given that Lawson does not engage the question whether judges must or
even should adhere to the original public meaning, his approach does not compel the
conclusion that legislators are so bound.

10 For example, Neal Katyal, while not an originalist, argues that Congress, as a politically
accountable institution in regular contact with the citizenry, is better able than the courts
to interpret provisions like the Due Process Clause in a way reflective of contemporary
values. Neal Kumar Katyal, Legislative Constitutional Interpretation, 50 DUKE L.]. 1335, 1336
(2001). Thus he says that “constitutional interpretation by Congress is, and should be,
quite different from constitutional interpretation by courts,” with the latter taking a more
restrained approach and the former taking a “living and evolving” approach. Id. at 1335,
1341. A “restrained approach” is not necessarily an originalist approach, but the argu-
ment highlights how one’s theory of adjudication may be distinct from one’s theory of
what is fairly encompassed by the Constitution itself.
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desires of the people they represent, and a theory designed to ensure
that judges defer to legislative majorities would not necessarily make
sense in the context of the body that expresses what those majorities
want.

To be sure, when a legislative act is subject to judicial review,
things might run smoothest if Congress and the courts are on the
same page. If a legislator committed to originalism in adjudication
got the courts she preferred, she might assume an originalist perspec-
tive to predict whether a given statute would survive judicial review."
But the situation would be different if the courts were largely non-
originalist or the legislative act was immune from judicial review.
Then someone committed to originalism as a theory of adjudication
might think it permissible for legislators to make the kind of all-
things-considered constitutional judgment that is off-limits to a judge
constrained by original meaning. Thus, one attracted to originalism
as a mechanism of judicial restraint might think it permissible for a
senator to decide whether perjury is a “high crime or misdemeanor”
with reference to her constituents’ views, regardless whether those
views conflict with the way the phrase was originally understood.”
Those constituent views might be part of what counts as constitution-
al law, albeit a part of the law that judges should not enforce.

Insofar as they grounded their argument for originalism in the
need for judicial deference to legislative majorities, first-generation
originalists might have conceived of originalism as a theory of adjudi-
cation.” Modern originalists, however, have backed away from the
earlier emphasis on judicial restraint. As Keith Whittington explains,
“[t]he primary virtue claimed by the new originalism is one of consti-
tutional fidelity, not of judicial restraint or democratic majoritarian-
ism.”"* Today, most originalists cast the theory as a claim about what

11 In this predictive posture, Congress would be functioning somewhat like the proverbial
Holmesian “bad man.” See Oliver Wendell Holmes, The Path of the Law, 110 HARV. L. REV.
991, 994 (1997) (“[11f we take the view of our friend the bad man we shall find that he
does not care two straws for the axioms or deductions, but that he does want to know
what the Massachusetts or English courts are likely to do in fact.”).

12 (f Katyal, supra note 10, at 1382 (offering the High Crimes and Misdemeanors Clause as
an example of one that the Senate should interpret with respect to what the public cur-
rently thinks, in contrast to the restrained approach the courts should take to interpreta-
tion in the exercise of judicial review).

13 See Berman & Toh, supra note 9, at 560 (maintaining that “first generation originalists
advocated judicial adherence to some fixed originalist object for reasons that did not de-
pend upon any particular view about the ultimate criteria or determinants of constitu-
tional law”).

14 Keith E. Whittington, The New Originalism, 2 GEO. J.L. & PUB. POL’Y 599, 609 (2004).
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the law is.” Steven Calabresi and Saikrishna Prakash put it succinctly:
“Originalists do not give priority to the plain dictionary meaning of
the Constitution’s text because they like grammar more than history.

They give priority to it because they believe that it and it alone is law.

»16

Similar statements abound."” Steven Smith is particularly clear on this

15

16

Berman and Toh characterize this as the mainstream neo-originalist position. Berman &
Toh, supra note 9, at 574-75. Not all originalists, however, embrace it. Gary Lawson takes
no position on it. See Lawson, supra note 9 (declining to express a view about whether
historical meaning binds judges). Moreover, John McGinnis and Michael Rappaport dis-
claim it. McGinnis and Rappaport do not insist that interpreters should follow the origi-
nal public meaning because it is the law; rather, their argument for originalism is conse-
quentialist. See John O. McGinnis & Michael B. Rappaport, Originalism and the Good
Constitution, 98 GEO. L.J. 1693 (2010) (arguing for originalism on the ground the super-
majoritarian process of constitution-making is likely to generate good constitutional law);
Berman & Toh, supranote 9, at 561 (claiming that McGinnis and Rappaport present their
argument for originalism as a theory of adjudication rather than a theory of law); Mike
Rappaport, Should We Follow the Original Meaning Because It Is the Law?, ORIGINALISM BLOG
(Oct. 24, 2013, 7:59 AM), http://originalismblog.typepad.com/the-originalism-
blog/2013/10/ in-response-to-my-priorposton-my-new-book-withjohn-mcginnis
originalism-and-the-good-constitution-a-commentator-takes-iss.htm!  (expressing doubt
that the Constitution’s original meaning is “the law”). McGinnis and Rappaport extend
this consequentialist argument to legislators, who, like judges, should adhere to the orig-
inal public meaning not because it is “the law,” but because doing so yields desirable re-
sults. See McGinnis & Rappaport, supra, at 1697-98 (asserting that the Constitution’s su-
permajoritarian nature “requires interpreters to choose the meaning that gained
consensus among the Constitution’s enactors”); id. at 1741 n.138 (specifically including
legislatures in that universe of interpreters because legislatures have a “duty
to ... determine the Constitution’s meaning.”); Mike Rappaport, Berman and Toh on the
New and Old Originalism: Part [I—McGinnis and Rappaport, ORIGINALISM BLOG (Dec. 10,
2013, 8:02 AM), http://originalismblog.typepad.com/the-originalism-blog/2013/12/
berman-and-toh-on-the-new-and-old-originalism-part-ii-mcginnis-and-rappaport.html
(“The normatively [sic] desirability of the Constitution is not intended as a constraint on
judges only or principally, but on all actors.”).

Steven G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 104
YALE L.J. 541, 552 (1994) (emphasis added).

See, e.g., Jack M. Balkin, Abortion and Original Meaning, 24 CONST. COMM. 291, 292-93
(2007) (claiming that the Constitution’s original meaning is “binding law”); Vasan
Kesavan & Michael Stokes Paulsen, The Interpretive Force of the Constitution’s Secret Drafting
History, 91 GEO. L]. 1113, 1130 (2003) (“The meaning of the words and phrases of the
Constitution as law is necessarily fixed as against private assignments of meaning”) (em-
phasis added); Michael W. McConnell, On Reading the Constitution, 7% CORNELL L. REv.
359, 360-61 (1988) (asserting that constitutional interpretation aims to determine “what
consistent, coherent rules of law our forefathers laid down for the governance of those
elected to rule over us”) (emphasis added); Original Intent and a Living Constitution (C-
Span television broadcast Mar. 23, 2010) 1543 to 18:08, http://ww.c-
spanvideo.org/program/292678-1 (remarks of Justice Scalia) (“The validity of govern-
ment depends upon the consent of the governed ... {slo what the people agreed to
when they adopted the Constitution . . . is what ought to govern us.”); KEITH E.
WHITTINGTON, CONSTITUTIONAL INTERPRETATION: TEXTUAL MEANING, ORIGINAL INTENT,
AND JuDICIAL REVIEW 111 (1999) (“[Olriginalism both enforces the authoritative decision
of the people acting as sovereign and, equally important, preserves the possibility of simi-
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point. According to Smith, “originalism insists (with some arguable
lapses . . .) that what counts as law—as valid, enforceable law—is what
human beings enact, and that the meaning of that law is what those
human beings understood it to be.””* As Mitchell Berman and Kevin
Toh observe, such claims reflect that originalism—at least in its con-
temporary form—*is principally a theory about ‘what counts as
law.””"

Originalism, then, is not a theory about how judges should decide
cases. As a theory of law, it makes a claim about the content of the
law that all public officials—including legislators—must observe.”

To be sure, many contest originalism’s claim that the Constitu-
tion’s original public meaning constitutes binding law.” Our project
does not seek to explore the validity of this claim; instead, we ask
whether originalism, taken on its own terms, requires Congress to
bring major disruption to the constitutional landscape. Of course,
the answer to that question has something to say about originalism: if
the answer is yes, originalism is unsustainable in practice no matter
how persuasive it is in theory.

B. Originalism in Congress

Critics have not challenged the ability of legislators to identify and
adhere to the Constitution’s original public meaning because
originalists themselves have paid little attention to how the theory
might function in Congress.” Two likely objections come to mind.
The first echoes general skepticism about a legislator’s capacity to
engage in conscientious interpretation, and the second questions

lar higher-order decision making by the present and future generations of citizenry.”)
(emphasis added).

18 Steven D. Smith, Reply to Koppelman: Originalism and the (Merely) Human Constitution, 27
CONST. COMM. 189, 193 (2010).

19 Berman & Toh, supra note 9, at 559.

20 For discussion of the source of this obligation, see infra Part HILA.

21 See generally Mitchell N. Berman, Originalism is Bunk, 84 N.Y.U. L. REv. 1 (2009) (criticiz-
ing originalism).

22 Joel Alicea is a notable exception. See generally Joel Alicea, Stare Decisis in an Originalist
Congress, 35 HARV. J.L. & PUB. POL’Y 797 (2012) (exploring, from an originalist perspec-
tive, whether the arguments in favor of judicial stare decisis carry over to the legislative
context); Jos€ Joel Alicea, Originalism and the Legislature, 56 LOYOLA L. REV. 513 (2010)
(arguing that the leading justifications for originalism require an originalist Congress,
not simply an originalist Court); Joel Alicea, An Originalist Congress?, NATIONAL AFFAIRS
31, 40 (2011) [hereinafter Alicea, An Originalist Congress?] (arguing that lawmakers who
purport to be originalist need to think through what that commitment requires of them).
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whether even a conscientious legislator is capable of undertaking an
originalist inquiry.”

It is frequently claimed, without respect to any particular interpre-
tive theory, that legislators are incapable of engaging in conscientious
constitutional interpretation.” Congress’s critics contend that legisla-
tors lack the time and inclination to study the Constitution, that con-
stitutional arguments are a cover for policy preferences, and that leg-
islators are unlikely to let constitutional constraints thwart a desired
policy outcome. One could customize this complaint to originalism
by insisting that legislators lack the time and inclination to study his-
torical arguments, that historical arguments are a cover for policy
preferences, and that legislators are unlikely to let the original public
meaning thwart a desired policy outcome. We think that skepticism
about Congress’s capacity to interpret the Constitution is overblown.
For one thing, evidence exists that Congress can and does interpret
it.” For another, Congress has an institutional obligation to do so,
and every member of Congress has an individual obligation to do so
by virtue of her oath of office. An inclination to shirk the obligation
may reflect upon the quality of Congress’s work, but it cannot excuse
Congress and its members from a duty the Constitution itself impos-
es.

Still, some might contend that originalism is an impossibly tall or-
der for even a conscientious legislator. Probing history is an academ-
ic exercise far afield of the legislator’s typical work, the argument
might run, while a pragmatic approach involves considerations that
resemble those made in the policy context. Eclectic approaches
might translate well to the legislative context, the critic might say, but
originalism is an ill fit.

This argument minimizes the rigor of nonoriginalist constitution-
al interpretation by treating it as roughly equivalent to policymak-

23 The phrase “conscientious legislator” comes from Paul Brest’s famous article. Paul Brest,
The Conscientious Legislator’s Guide to Constitutional Interpreiation, 27 STAN. L. REV. 585, 587
(1975).

24 Se, e.g, Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Interpretation,
110 HARv. L. REV. 1359, 1368 (1997) (“[T]here are few examples of Congress subjugating
its own policy views to its views about constitutional constraints.”); Jeffrey K. Tulis, On
Congress and Constitutional Responsibility, 89 B.U. L. REv. 515, 516 (2009) (“In the nine-
teenth century, Congress was a site of healthy constitutional contestation, but there has
been a significant decay over the last century.”).

25  For example, the American Law Division of the Congressional Research Service routinely
responds to congressional requests for analysis of constitutional questions provoked by,
among other things, proposed legislation. SeeJarrod Shobe, Iniertemporal Statutory Interpre-
tation and the Evolution of Legislative Drafling, 114 COLUM. L. REv. 807, 838-43 (2014) (de-
scribing the American Law Division’s role in the legislative process).
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ing—a characterization that nonoriginalists resist. History is a stand-
ard modality of constitutional argument.”  Originalists are not
unique in considering historical meaning; they are unique in treating
it as conclusive when it is determinate. Pragmatic approaches also
account for the historical meaning; they simply permit the interpret-
er more flexibility in deciding how much weight to give it. Moreover,
other modalities of constitutional reasoning—for example, the analy-
sis of judicial precedent—may be equally alien to members of Con-
gress. Interpreting the Constitution inevitably requires legislators to
step beyond the pragmatic, policy-based arguments with which they
are most comfortable.

The prospect of constitutional interpretation in Congress should
not conjure up an image of a senator or representative poring over
the United States Reports, much less Farrand’s Records or Elliot’s
Debates. Even apart from staff, members of Congress have significant
resources available to them for the analysis of constitutional issues.
Most significantly, the nonpartisan American Law Division (“ALD”)
of the Congressional Research Service routinely generates memoran-
da reflecting sophisticated analysis of constitutional issues that arise
in the course of Congress’s work.” Any member of Congress can re-
quest the assistance of the ALD, not to mention the help of her own
staff. A duty to make decisions consistent with the Constitution does
not mean that members have to do the background work themselves.
They can draw upon analyses their advisors provide in choosing the
right course.

Originalist arguments in Congress have a lengthy pedigree. David
Currie’s multivolume study The Constitution in Congress reveals that
members of Congress repeatedly invoked the Constitution’s original
public meaning as a constraint upon their decision making. Currie
goes so far as to say that throughout the nineteenth century, “just
about everybody was an originalist.”™ Constitutional arguments in
Congress thus involved what originalism demanded, not whether
originalism was the proper interpretive approach. To cite just one of
Currie’s examples, when Senators Thomas Hart Benton and John
Calhoun debated the constitutionality of proposed bankruptcy legis-

26 See generally PHILIP BOBBITT, CONSTITUTIONAL FATE: THEORY OF THE CONSTITUTION
(1982) (identifying historical argument as an archetypical form of constitutional argu-
ment).

27 See supra note 25.

28 DAvID P. CURRIE, THE CONSTITUTION IN CONGRESS: DEMOCRATS AND WHIGS 1829-1861
xiil (2005).
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lation, they both proceeded from an originalist perspective.”
Originalist arguments remain prominent in Congress today. Senators
Mike Lee and Ted Cruz, for example, are both self-described
originalists.” While on the campaign trail, Senator Lee promised, “I
will not vote for a single bill that I can’t justify based on
the . . . original understanding of the Constitution, no matter what
the Court says you can do.” In a eulogy for Justice Antonin Scalia,
Senator Cruz praised Justice Scalia’s focus on “the Constitution as it
was understood by the people who ratified it and made it the law of
the land.”™

None of this is to say that self-professed legislative originalists are
always faithful to or good at discovering the Constitution’s original
public meaning. No matter what the constitutional theory, there is
room to debate Congress’s sincerity and skill in making constitutional
arguments. This is to say, however, that Congress is no stranger to
originalist arguments. When Congress considers constitutional ques-
tions, claims that it is constrained by the Constitution’s original
meaning are typically in the mix.”

29 Id. at 130.

30  Other modern examples include Senator Rand Paul, see Sam Tanenhaus & Jim Ruten-
berg, Rand  Pauls Mixed  Inheritance, NY.  TIMES (Jan. 25, 2014),
http://www.nytimes.com/2014/01/26/us/ politics/rand-pauls-mixed-inheritance.html
(quoting Rand Paul as expressing belief “in a strict, or originalist, interpretation of the
Constitution”); Representative Jody Hice, see Richard Zimdars, Zimdars: Questions About
Hice Endorsement, ATHENS BANNER-HERALD (July 18, 2014), http://onlineathens.com/
opinion/2014-07-18/zimdars-questions-about-hice-endorsement (noting that Hice argues
“for following the Constitution in terms of the original intent of the Founding Fathers as
the best path for America”); and former Representative David Mclntosh, see David M.
Mclntosh, What is Originalism? Iniroduction: A View for the Legislative Branch, 19 HARv. J.L.
& PUB. POL’Y 817, 818 (1996) (arguing that Congress should engage in originalist consti-
tutional interpretation).

31 Jeffrey Rosen, Radical Constitutionalism, NY. TIMES MAG. (Nov. 26, 2010),
http://www.nytimes.com/2010/11/28/magazine/28FOB-idealab-t.html;  see generally
MIKE LEE, OUR LOST CONSTITUTION: THE WILLFUL SUBVERSION OF AMERICA’S FOUNDING
DOCUMENT (2015) (urging a return to the Constitution’s original meaning).

32 162 CONG. REC. S1436 (daily ed. Mar. 10, 2016) (statement of Sen. Cruz); see also id. at
S1435 (statement of Sen. Wicker) (praising Justice Scalia as “an icon for constitutional
originalism”); 152 CONG. REC. S$10122 (daily ed. Sept. 26, 2006) (statement of Sen.
Hatch) (“Justice Scalia’s critics attack his judicial philosophy for the same reason he em-
braces it. Onginalism limits a judge’s ability to make law.”).

33 In addition to constitutional arguments advanced by Members of Congress themselves, it
is worth noting that the ALD frequently considers originalist arguments in rendering
constitutional advice to Congress. For two of many examples, see JACK MASKELL, CONG.
RESEARCH SERV., R41946, QUALIFICATIONS OF MEMBERS OF CONGRESS 1-2, 10-15, 18-19
(2015) (considering the original meaning of constitutional provisions governing qualifi-
cations for and disqualifications from congressional office), and TODD B. TATELMAN,
CONG. RESFARCH SERv., R40124, THE EMOLUMENTS CLAUSE: HISTORY, LAw, AND
PRECEDENTS 1-5 (2009) (considering the original meaning of the Emoluments Clause).
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Thinking about originalism from the congressional perspective
raises many questions, but here we focus on the one that has proven
most troublesome for those exploring originalism from the judicial
perspective: how to handle so-called super precedents that conflict
with the Constitution’s original public meaning. It turns out that ex-
ploring this question sheds light not only on congressional constitu-
tional interpretation but on originalism itself.

II. ORIGINALISM AND THE CHALLENGE OF SUPER PRECEDENT

Every theory of constitutional interpretation believes that some
precedents—even wellsettled ones—are correct while others are not.
Originalists, like all interpreters, surely stand ready to overrule some
precedents that they believe to be incorrect. But originalists, like
their counterparts, recognize that there are some mistakes whose cor-
rection would do far more harm than good. It is highly unlikely, for
example, that any originalist justice is eager to provoke crisis by de-
claring that paper money is unconstitutional; yet both originalists and
their critics have assumed that fidelity to the original meaning would
require a justice to do just that. In this Part, we examine the nature
of super precedent and explain why originalist justices can avoid
causing chaos while still remaining faithful to their principles.

A. Super Precedent

Scholarly debates about stare decisis have paid particular attention
to so-called “super precedent.” The term is not a doctrinal one des-
ignating a formal legal status. Rather, it is a descriptive one capturing
the hard-to-dispute reality that regardless of whether they are right or
wrong, some cases are so firmly entrenched that the Court would not
consider overruling them.” Some super precedents establish founda-
tional institutional practices; others establish foundational doctrine.”

34 SeeMichael J. Gerhardt, Super Precedent, 90 MINN. L. REv. 1204, 1221 (2006) (“Super prec-
edent is a construct employed to signify the relatively rare times when it makes eminent
sense to recognize that the correctness of a decision is a secondary (or far less important)
consideration than its permanence.”); see also Richard H. Fallon, Jr., Constitutional Prece-
dent Viewed Through the Lens of Hartian Positivist Jurisprudence, 86 N.C. L. Rev. 1107, 1116
(2008) (“[T]he claim that there are super precedents immune from judicial overruling
seems basically correct.”); Daniel A. Farber, The Rule of Law and the Law of Precedents, 90
MINN. L. REv. 1173, 1180-82 (2006) (endorsing the proposition that some precedents are
so entrenched that they cannot be overruled).

35 See Gerhardt, supra note 34, at 1207 (“The first kind of super precedent consists of
longstanding Supreme Court decisions that establish what I call foundational institutional
practices. These decisions create and maintain particular modes of operation or particu-
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They have five characteristics: endurance over time, support by polit-
ical institutions, influence over constitutional doctrine, widespread
social acquiescence, and widespread judicial agreement that they are
no longer worth revisiting.” The cases that appear most frequently
on lists of super precedents include Marbury v. Madison,” Martin v.
Hunter’s Lessee,” Helvering v. Davis,” the Legal Tender Cases,” Mapp v.
Ohio," Brown v. Board of Education,” and the Civil Rights Cases.”” Be-
cause their overruling is extraordinarily unlikely, decisions like these
are invoked as evidence that stare decisis at least occasionally imposes
a functionally absolute constraint upon the Court in constitutional
cases.

They are also invoked as evidence that originalism is unsustaina-
ble.” At least some super precedents are thought to run contrary to
the Constitution’s original mc;eaning,45 and while that is disputed, we

lar practices that become indispensable to the functioning of our government. The'prac-
tices established by these precedents have become so well entrenched within our society,
have been so repeatedly endorsed and supported by public institutions, and have been
the source of so many other lines of decisions, that they may be undone only through the
most extremely radical, unprecedented acts of political and judicial will.”); id. at 1210
(“Foundational doctrine refers to the support in case law for recognizing the existence
and application of basic categories, kinds, or classes of constitutional disputes that endure
over time.”).

36  Id. at 1213. As noted below, congressional action may also establish constitutional super
precedents. See infra at notes 81—86 and accompanying text.

37 5U.S. (1 Cranch) 187 (1803) (holding constitutional the exercise of judicial review).

38 14 U.S. (1 Wheat.) 304 (1816) (holding constitutional the exercise of Supreme Court
review of state court judgments).

39 301 U.S. 619 (1937) (holding constitutional the Social Security Act).

40 Knoxv. Lee, 79 U.S. (12 Wall.) 457 (1870) (holding constitutional the issuance of paper
money).

41 367 U.S. 643 (1961) (holding the Fourth Amendment incorporated against the states
through the Fourteenth Amendment).

42 347 U.S. 483 (1954) (holding that the Fourteenth Amendment prohibits the states from
maintaining racially segregated public schools).

43 109 U.S. 3 (1883) (holding that the Fourteenth Amendment applies only to state action).
Of course, there are other prominent decisions whose status as super precedents remains
disputed. Compare Richmond Med. Ctr. for Women v. Gilmore, 219 F.3d 376, 376-77
(4th Cir. 2000) (positing that the Supreme Court has given Roe v. Wade “super-stare deci-
sis” effect) with Gerhardt, supra note 38, at 1220 (observing that “the persistent condem-
nation of Roe. .. undermines its claim to entrenchment”). And some super precedents
derive from legislative actions, as we discuss below. We are not concerned here with the
precise content of the list of super precedents. Rather, we assume that some super prec-
edents exist, and that they present unique challenges for any theory of constitutional in-
terpretation and for originalism in particular.

44 See, ¢.g., Gerhardt, supra note 34, at 1224 (arguing that strict adherence to originalism is
inconsistent with stare decisis).

45 See, e.g., Jamal Greene, Selling Originalism, 97 GEO. L J. 657, 668-69 (2009) (“A committed
historicist could easily conclude that the Court’s privacy and women'’s rights decisions are
wrong, and that the use of paper money as legal tender, the use of the federal commerce
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will assume for the sake of argument that it is true. (Indeed, it would
be extraordinary if it were not. Originalists do not claim that the en-
tire corpus of constitutional precedents is characterized by unwaver-
ing fidelity to, much less flawless identification of, the Constitution’s
original public meaning.) Because originalists insist that the Consti-
tution’s text is the law, alterable only through the Article V amend-
ment process, the conventional account casts the originalist Justice as
facing a dilemma: she must either abandon principle or adhere to it
at great (and in some cases, catastrophic) cost. As Michael Gerhardt
puts it, “Originalists . . . have difficulty in developing a coherent, con-
sistently applied theory of adjudication that allows them to adhere to
originalism without producing instability, chaos, and havoc in consti-
tutional law.”"

Originalists have responded to this critique in a variety of ways.
Some have bitten the bullet, maintaining that a Justice must remain
true to the text regardless of the consequences.” Others have tried to
reconcile originalism and stare decisis, either by explaining why some
important precedents thought to be at odds with the text are actually
consistent with it"” or by offering a general theory about why original-

power to establish the welfare state and federal civil rights laws, and the federal adminis-
trative state itself are all unconstitutional. Yet all of these doctrinal developments lie be-
yond any reasonable constitutional objection.”); Henry Paul Monaghan, Stare Decisis and
Constitulional Adjudication, 88 COLUM. L. REv. 723, 728, 731, 739 (1988) (asserting that
originalism cannot account for major features of our constitutional order, including
Brown v. Board of Education, the New Deal expansion of federal power, and the increased
role of the administrative state).

46 Gerhardt, supra note 34, at 1224. This is not to say, of course, that other constitutional
theories do not face similar challenges. The concern is especially acute, however, with re-
spect to originalism.

47 See, e.g, Randy E. Barnett, [i's a Bird, It’s a Plane, No, It’s Super Precedent: A Response to Farber
and Gerhardt, 90 MINN. L. REv. 1232, 1233 (2006) (insisting that while “faint-hearted
originalists” are willing to make a pragmatic exception to stare decisis to avoid political
suicide, “[o]ther originalists . . . reject the doctrine of stare decisis in the following sense:
if a prior decision of the Supreme Court is in conflict with the original meaning of the
text of the Constitution, it is the Constitution and not precedent that binds present and
future Justices.”) (footnotes and internal quotations omitted).

48 Several prominent originalists have tried to blunt the force of the stare decisis criticism by
making an originalist case for supposedly nonoriginalist precedent. See, e.g., Michael W.
McConnell, Originalism and the Desegregation Decisions, 81 VA. L. REv. 947, 949-53, 962-71
(1995) (arguing that Brown v. Board of Education is consistent with the original meaning of
the Fourteenth Amendment); Michael Stokes Paulsen, Does the Constitution Prescribe Rules
Sfor Its Own Interpretation? 103 Nw. U. L. Rev. 857, 901—02, 905-07 (2009) (arguing that
Brown, the Legal Tender Cases, cases rejecting state sex discrimination, and cases validating
the administrative state are consistent with an originalist understanding of the Constitu-
tion); Steven G. Calabresi & Julia T. Rickert, Originalism and Sex Discrimination, 90 TEX. L.
REv. 1, 2-3 (2011) (arguing that the Supreme Court’s gender discrimination cases are,
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ism can accommodate nonoriginalist precedent.” Justice Scalia, for
his part, lived with the contradiction, describing himself as a “faint-
hearted originalist” willing to adulterate principle with pragmatism.”

A. Judicial Agenda Control

The challenge that nonoriginalist super precedent poses to
originalism is real, but as one of us has argued elsewhere, stare decisis
is the wrong lens through which to view it."! The stare decisis critique
posits an originalist justice confronted with the prospect of affirming
or overruling a super precedent. Yet the hypothetical is contrived,

contrary to conventional wisdom, consistent with an originalist interpretation of the Four-
teenth Amendment).

49 See, eg, Kurt T. Lash, Onginalism, Popular Sovereignty, and Reverse Stare Decisis, 93 VA. L.
Rev. 1437, 1473-77 (2007) (maintaining that “a popular sovereignty-based originalist”
can follow at least some erroneous precedents without sacrificing her normative com-
mitment to popular sovereignty); Jonathan F. Mitchell, Stare Decisis and Constitutional Text,
110 MicH. L. REv. 1, 2-3 (2011) (arguing that an originalist interpretation of the Consti-
tution can accommodate the doctrine of stare decisis). The problem of stare decisis is
conceptually easier for those who justify originalism on consequentialist grounds because
following precedent rather than original meaning does not involve setting “the law” aside.
The consequences of overruling deeply rooted precedent simply provide an exception to
the general rule that the benefits of following the original public meaning outweigh the
costs. See John O. McGinnis & Michael B. Rappaport, Reconciling Originalism and Precedent,
103 Nw. U. L. Rev. 803, 836-37 (2009) (arguing that an originalist should follow non-
originalist precedent rather than overrule it when, énter alia, the costs of overruling would
be borderline catastrophic—as they would be with respect to paper money—or when the
principles would be supported by constitutional amendment in the absence of the cas-
es—as they would be with respect to race and gender discrimination). For those who ac-
cept the proposition that the original meaning constitutes the law, a particularly promis-
ing justification for choosing to follow precedent that conflicts with the original public
meaning is that the Constitution itself authorizes courts to do so. See Stephen E. Sachs,
Originalism as a Theory of Legal Change, 38 HARV. J.L. & PUB. POL’Y 817, 861-64 (2015) (as-
serting that if the doctrine of stare decisis “was part of the law at the Founding,” it might
legitimately authorize or even require us to treat some unauthorized departures from
precedent “as if the Court’s opinion correctly states the law”). Whether the original Con-
stitution incorporates this strong form of stare decisis, however, is an as-yetunexplored
historical question.

50  Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REv. 849, 864 (1989). Joel Alicea
flags the problem that precedent can pose for a legislative originalist and posits that Con-
gress could follow Justice Scalia in making a pragmatic exception to originalism. Alicea,
An Onginalist Congress?, supra note 22; see also Alicea, Questioning The Eminent Tribunal,
NATIONAL REVIEW ONLINE (Oct. 24, 2011), hitp://www.nationalreview.com/
node/281116 (opining that originalism carries “real political liabilities for a member of
the political branches” but that “{a] great many of these liabilities can be alleviated by
‘adulterat[ing]’ one’s theory of originalism with a respect for precedent, as Justice Anto-
nin Scalia once putit....”).

51 See Amy Coney Barrett, Precedent and Jurisprudential Disagreement, 91 TEX. L. REv. 1711,
1730 (2013) (“[Olther features of the federal judicial system, working together, do more
than the constraint of horizontal stare decisis to keep the Court’s case law stable.”).
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because no Supreme Court Justice will have to face the question
whether paper money is constitutional or whether Brown v. Board of
Education was rightly decided. The question is never called, and it is
worth paying careful attention to why. It is not because of stare deci-
sis: when the question is not called, the force of stare decisis never
kicks in. These cases do not stay in place because Supreme Court Jus-
tices continually reaffirm them—sometimes, as the hypothetical goes,
against a Justice’s first-order commitments. These cases stay in place
because the rules of adjudication keep the question of their validity
off the table.

A combination of constitutional, statutory, and judicially adopted
rules would prevent a challenge to super precedent from coming be-
fore the Court. As an initial matter, federal courts cannot answer
questions in the abstract. A justice lacks any obligation to systemati-
cally examine and volunteer an opinion about all aspects of the con-
stitutional landscape; indeed, Article III's “case or controversy” re-
quirement prevents her from doing so.” Constitutional adjudication
is not like a confirmation hearing, in which answering hypothetical
questions about the soundness of particular precedents is par for the
course. Judges can only address issues when litigants with standing
bring them, and given that the overruling of a super precedent is, by
definition, unthinkable, a litigant is unlikely to spend resources liti-
gating the point. An outlier litigant who did so in a district court
would lose on a motion to dismiss, and the court of appeals would
summarily affirm.”

Congress’s decision to make Supreme Court jurisdiction discre-
tionary, along with the Supreme Court’s rules about the cases it will
take, would prevent the question from going farther than that. The
Court grants certiorari to decide an important, unsettled question of
federal law; to resolve issues over which lower federal courts and/or
state courts of last resort have split; or to deal with a lower court deci-
sion conflicting with Supreme Court precedent.” This rule necessari-

52 A cluster of doctrines enforce this requirement, including standing, mootness, ripeness,
and the prohibition of advisory opinions.

53 The question whether an originalist judge in the lower courts would face a dilemma in-
volves questions of vertical stare decisis, which we put aside here. Even if an originalist
Jjudge thinks that Supreme Court precedent conflicts with the original public meaning,
her court’s position as “inferior” in the Article III hierarchy may well oblige her to follow
it anyway. See generally Evan H. Caminker, Why Must Inferior Courts Obey Superior Court Prec-
edents, 46 STAN. L. Rev. 817 (1994) (offering rationales for a lower court’s obligation to
follow the precedent of a superior court). Because the situation of the lower-court judge
involves a distinct set of constitutional questions, we do not explore it here.

54 SeeSup. CT. R. 10(a)-(c) (identifying these grounds for granting certiorari).
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ly keeps so-called super precedents off the Court’s merits docket, for
super precedents are defined as opinions that have won nearly uni-
versal acceptance. There is not likely to be a single decision below,
much less a conflict, addressing the question whether the Gold
Clauses permit the issuance of paper money or whether the Four-
teenth Amendment prohibits the states from maintaining racially
segregated schools. The conditions for bringing a head-on challenge
to super precedent before the Court thus do not exist.

To be sure, some super precedents lie in the background of cases
that do come before the Court. The validity of Marbury v. Madison
will not be the question presented, but its holding underlies every ex-
ercise of judicial review.” The incorporation of the exclusionary rule
against the states is settled, but a case reviewing whether a particular
state action violated the Fourth Amendment builds on the founda-
tion of Mapp v. Ohio.”” One might wonder whether the Court is obli-
gated to consider the validity of such background precedents in the
course of rendering a decision.”

Once again, institutional features of Supreme Court decision-
making permit the Justices to keep the soundness of such precedents
off their agenda. The Supreme Court has adopted rules, some pur-
suant to its inherent authority under Article IIl and some pursuant to
a congressional grant of rulemaking authority, to structure its af-
fairs.” Many of these rules are mechanisms for narrowing the ques-
tions the Court will address in the cases before it. The Court deliber-
ately restrains itself from identifying and opining upon every possible
error presented by a case before it. For example, the Court deems
waived—and thus will not address—issues not raised in the courts be-
low.” Supreme Court Rule 14.1, moreover, provides that the Court

55 5 U.S. (1 Cranch) 137 (1803).

56 367 U.S. 643, 673-74 (1961).

57  To be sure, the Gourt may attempt to narrow longstanding precedent even if it refrains
from considering whether to overrule it. Se, e.g., United States v. Lopez, 514 U.S. 549,
567 (1995) (noting that prior cases “suggested the possibility of additional expansion [of
the commerce power]” but “declin[ing] here to proceed any further”).

58  See28 U.S.C. § 2071 (granting the Supreme Court the authority to “prescribe rules for the
conduct of [its] business”). On inherent authority, see Amy Coney Barrett, Procedural
Common Law, 94 VA, L. REv. 813, 842-79 (2008) (arguing that Article HI's grant of “the
judicial power” endows federal courts with the authority to adopt procedural rules).

59  Ses, e.g., Sprietsma v. Mercury Marine, 537 U.S. 51, 56 n.4 (2002) (finding a waiver of the
argument that federal maritime governed a boating accident case “[b]ecause this argu-
ment was not raised below”). The “harmless error” rule also contradicts the picture of a
Court obligated to right every wrong. Sez 28 U.S.C. § 2111 (instructing appellate courts,
including the Supreme Court, to “give judgment after an examination of the record
without regard to errors or defects which do not affect the substantial rights of the par-
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will decide only those questions presented in the petition for certio-
rari.” It is thus contrary to the Court’s longstanding practice for it to
decide whether to overrule precedent if a petitioner did not ask—
and four justices did not agree to answer—that question.” Granted,
this prohibition is not absolute, and the Court has occasionally or-
dered briefing on an issue that the litigants did not raise.” This prac-
tice is controversial, however, and any such order requires having Jus-
tices who want to reach the issue.” The premise of the super
precedent challenge to originalism is that originalism compels Justic-
es to disturb precedents they want to leave alone.

We do not contend that the Court consciously applies these rules
to avoid having to decide whether well-settled precedent is errone-
ous—although it sometimes might. We contend only that a salutary
effect of the standard rules allocating judicial resources is to keep the
validity of these precedents off the Court’s agenda. Insofar as we
characterize these effects as salutary, our argument has something in
common with the “passive virtues” that Alexander Bickel extolled.”

ties”). The centuries-old avoidance doctrine is similarly at odds with a vision of a Su-
preme Court on a mission to clear up all constitutional confusion.

60  See Citizens United v. FEC, 130 S. Ct. 876, 91920 (2010) (Roberts, C.J., concurring) (as-
serting that the Court had not considered whether to overrule precedent in other corpo-
rate speech cases because “[n]ot a single party in any of those cases asked [it] to” and
“the Court generally does not consider constitutional arguments that have not properly
been raised”) (citation omitted); Sup. CT. R. 14.1(a) (“Only the questions set out in the
petition, or fairly included therein, will be considered by the Court.”).

61  The Court will grant a petition for certiorari if four justices favor doing so. See Joan
Maisel Leiman, The Rule of Four, 57 COLUM. L. REV. 975, 981 (1957) (discussing the ori-
gins of the “rule of four”).

62 Se e.g., United States v. Texas, No. 15-674, 2016 U.S. LEXIS 841 (U.S. Jan. 19, 2016)
(granting certiorari and directing the parties to address the additional question of
whether federal immigration law guidance violates the Take Care Clause); Citizens Unit-
ed v. FEG, 129 S. Ct. 2893, 2893 (2009) (requesting supplemental briefing on whether the
Court should overrule two of its prior precedents); Montejo v. Louisiana, 556 U.S. 778,
792, 797 (2009) (overruling Michigan v. Jackson, 475 U.S. 625 (1986), after calling for
supplemental briefing on the question whether it should be overruled); Payne v. Tennes-
see, 498 U.S. 1076 (1991) (ordering supplemental briefing on the question whether two
controlling precedents should be overruled).

63 See, e.g., Citizens United, 558 U.S. at 396 (Stevens, J., dissenting) (asserting that ordering
the parties to address whether precedent should be overruled is “unusual and inadvisable
for a court”). See generally Henry Paul Monaghan, On Avoiding Avoidance, Agenda Control,
and Related Matters, 112 COLUM. L. REv. 665 (2012) (describing the controversial nature
of the practice). The number of Justices required to order briefing or argument on a
question not raised by the parties appears to be a matter of internal practice, for it is not
addressed by the Supreme Court Rules. Given that the practice is controversial, it is un-
likely that it could be done without the support of a majority.

64 See generally ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME COURT
AT THE BAR OF POLITICS (1962) (commending the techniques that the Court employs to
avoid unnecessarily deciding constitutional questions); Alexander M. Bickel, The Supreme
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Bickel argued that doctrines like standing, mootness, and ripeness
left a “wide area of choice open to the Court in deciding whether,
when, and how much to adjudicate.”™ He credited Justice Louis
Brandeis for believing that “the mediating techniques of ‘not doing’
were ‘the most important thing we do.””” That “not doing” helps the
Court navigate the proper course between constitutional principle
and pragmatic decision making. So conceived, the passive virtues are
about timing. They posit a distinction between deciding what the
Constitution means and deciding when to decide what the Constitu-
tion means.

None of this is to say that a Justice cannot attempt to overturn
long-established precedent. While institutional features may hinder
that effort (for example, the fact that it takes four to grant certiorari
and five to command a majority on the merits), a Justice is free to
try.” The point is simply that a commitment to originalism does not
force a Justice to do so.

Institutional features of Supreme Court practice permit all Justices
to let some sleeping dogs lie, and so far as we are aware, no one has
ever argued that a Justice is duty-bound to wake them up. Such a
claim would be extraordinary, for the Court’s agenda-limiting rules
are well within its authority to adopt. The formal rules—i.e., the ones
published as “Rules of the Supreme Court of the United States”™—
plainly fall within the Enabling Act’s grant of authority to the Court
to “prescribe rules for the conduct of [its] business.”™ A major point
of procedural rules in both the Supreme Court and the lower federal

Court 1960 Term—Foreword: The Passive Virtues, 75 HARV. L. REv. 40 (1961). For a compre-
hensive summary of Bickel’s work, see generally Anthony T. Kronman, Alexander Bickel’s
Philosophy of Prudence, 94 YALE L]. 1567 (1985).

656 BICKEL, supra note 64, at 79.

66  Id. at 112 (quoting Melvin 1. Urofsky, The Brandeis-Frankfurter Conversations, 1985 SUP. Cr.
REv. 299, 313 (1986)).

67  Justice Thomas, for example, has expressed willingness to revisit the “substantial effects”
test that the Court applies to the Commerce Clause, but he has been a lone voice. See,
e.g., United States v. Morrison, 529 U.S. 598, 627 (2000) (Thomas, J., concurring) (“Until
this Court replaces its existing Commerce Clause jurisprudence with a standard more
consistent with the original understanding, we will continue to see Congress appropriat-
ing state police powers under the guise of regulating commerce.”); United States v.
Lopez, 514 U.S. 549, 585 (1995) (Thomas, J., concurring) (“In an appropriate case, 1 be-
lieve that we must further reconsider our ‘substantial effects’ test with an eye toward con-
structing a standard that reflects the text and history of the Commerce Clause without to-
tally rejecting our more recent Commerce Clause jurisprudence.”).

68 28 U.S.C. § 2071(a) (2012). Unlike other federal courts, whose local rules are subject to,
inter alia, notice-and~comment requirements, this statute leaves the Supreme Court in
complete control of its rulemaking process. See 28 U.S.C. § 2071(b) (exempting the Su-
preme Court from notice-and-comment requirement).
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courts is the efficient allocation of judicial resources, which often in-
volves narrowing the legal issues that a court will address. Thus, for
example, a district court deems certain defenses waived if not proper-
ly raised,” a court of appeals refuses to consider meritorious argu-
ments in an untimely brief,” and the Supreme Court decides only
those questions presented in a petition for certiorari.” Even the im-
position of page limits on briefs operates to reduce the number of is-
sues before a court. It would be quite something, and contrary to
centuries of history, to maintain that such standard procedural rules
are unconstitutional because their application may preclude consid-
eration of a potential constitutional error.

The same is true for procedures that the Court develops in com-
mon-law fashion.” The Court’s ability to develop procedural com-
mon law yields familiar doctrines like claim and issue preclusion,
both of which promote efficiency by treating some matters (including
claims of constitutional error) as closed.” In addition, Article II’s
grant of “the judicial Power” carries with it the inherent authority to
adopt rules governing adjudication.” This authority empowers the
Court to make myriad other, less visible decisions like how certiorari
petitions make a “discuss” list,” how many votes are necessary for a
grant of certiorari,” and whether to resolve a case on a constitutional
or nonconstitutional ground.” The Court could not function without

69 Seg, e.g., FED.R. CIv. P. 12(b), (h) (providing that certain defenses are waived if not raised
in a particular manner).

70 See, e.g., FED. R. APP. P. 25 (providing that a brief is timely only when the clerk receives the
papers within the time fixed for filing).

71 Se, eg, SUP. CT. R. 14 (“Only the questions set out in the petition, or fairly included
therein, will be considered by the Court.”). Other examples appear throughout the
rules.

72 See Barrett, supra note 58, at 879-88 (explaining the sources of the federal courts’ power
to develop procedural common law).

73 Id. at 829-32 (identifying preclusion as a paradigmatic example of procedural common
law). Stare decisis itself is a judicially created doctrine. See id. at 823-29, 879, 885 (ex-
plaining the nature of stare decisis).

74 See 1d. at 842 (“A long and well-established tradition maintains that some powers are in-
herent in federal courts simply because Article III denominates them ‘courts’ in posses-
sion of ‘the judicial power.””).

75 See Kathryn A. Watts, Constraining Certiorari Using Administrative Law Principles, 160 U. PA.
L. REv. 1, 14-18 (2011) (describing the Court’s certiorari practice).

76 The rule that it takes four votes to grant certiorari is an internal practice of the Court ra-
ther than a formal rule. Se¢ Rogers v. Mo. Pac. R. Co., 352 U.S. 521, 529 (1957) (Frank-
furter, J., dissenting) (describing the “Rule of Four” as a “working rule devised by the
Court as a practical mode of determining that a case is deserving of review”).

77 See, e.g., Nw. Austin Mun. Udl. Dist. No. One v. Holder, 557 U.S. 193, 197 (2009) (reiter-
ating that the Court’s “usual practice is to avoid the unnecessary resolution of constitu-
tional questions”). Canons like the avoidance doctrine are also exercises of inherent au-
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some ability to set ground rules to channel its decision-making pro-
cess. Again, it would be quite something, and contrary to centuries of
history, to insist that a duty to ferret out and rectify constitutional er-
ror overrides the doctrines and internal practices that otherwise regu-
late the Court’s decision-making process.

In sum, the rules of adjudication—constitutional, jurisdictional,
and procedural—promote efficiency and stability in constitutional
law by narrowing the Court’s agenda. Unless originalism or any oth-
er constitutional theory requires a Justice to undertake the task of
rooting out all errors from the United States Reports, super prece-
dent need never put any Justice, originalist or not, in a dilemma. Ifa
nonoriginalist precedent is truly part of the constitutional fabric, the
Court will not be asked to reconsider it, nor does a commitment to
originalism require that any Justice volunteer to do so.

Focusing on the source of super precedent’s force reveals a point
that is entirely overlooked in the stare decisis debate: the rules of ad-
judication contemplate the presence of mistaken constitutional in-
terpretations that the Court has no obligation to correct. They pro-
mote stability by instructing the Court at almost every stage of the
process not to pick a fight. The prohibition on advisory opinions
prevents federal courts from roving around on a hunt for errors, in-
cluding errors in judicial precedents. The Court’s internal rules gov-
erning certiorari prevent it from revisiting precedent unless pressure
builds from below. Keeping to the question presented prevents jus-
tices from reaching out to correct mistakes not squarely before them.
Combined, these rules and others like them do as much or more
than stare decisis doctrine to promote stability in constitutional law
by keeping some questions off the table. There is much precedent
that the Court simply never squarely confronts and is therefore never
forced to either sanction or condemn.

Despite its usual framing as part of the stare decisis debate, the
challenge that super precedent poses for originalism is not really one
of stare decisis. Stare decisis is a self-imposed constraint on the
Court’s ability to overrule its prior cases. Its constraint operates (or
yields) when the Court is asked to overturn a precedent. In the con-
text of super precedent, however, that question is never asked. If it
were, the precedent would no longer be “super,” because the condi-
tion necessary for super precedent status—that its overruling be un-

thority. See Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 B.U. L. Rev. 109,
163, 163 n.260 (2010) (noting that inherent authority is the basis for many of the can-
ons).
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thinkable—would no longer hold true. Stare decisis is not what holds
a super precedent in place, for the force of a super precedent does
not derive from the Court’s refusal to overrule it. Rather, it stays in
place largely because it stays off the Court’s agenda.

III. SUPER PRECEDENT IN CONGRESS

Super precedent may pose little challenge for an originalist Su-
preme Court Justice, but does the same hold true for an originalist
senator or representative? Members of Congress, after all, are among
the public officials whose thorough embrace of super precedents
keeps them off the Supreme Court’s agenda. In that respect, they
might bear more responsibility than the Court for perpetuating un-
constitutional interpretations. A Supreme Court Justice will not have
to decide whether the Social Security Administration is unconstitu-
tional. A senator, however, will have to decide whether to fund it and
whether to confirm the President’s nominees to head it.

One way to frame the issue is to ask which branch, if any, has an
affirmative duty to identify and rectify deep-seated constitutional er-
ror. Part Il explained that the rules of adjudication, from the prohi-
bition on advisory opinions to the Court’s internal procedures, create
structural barriers to the Court’s ability to correct constitutional er-
rors, which makes it hard to argue that a Justice has a constitutional
duty to do so. The Justice answers the questions she is asked. A
member of Congress, however, is differently situated. Institutional
differences abound, but for present purposes, one is particularly sali-
ent.

The Court is a reactive body, limited to answering only those ques-
tions that come to it, and the rules of adjudication narrow those ques-
tions with near laser-like focus. There is no similarly stylized agenda-
narrowing mechanism in the legislature. The constitutional question
presented to Congress before it acts is more nebulous and arguably
much broader than that presented to the Court. In adjudicating a
First Amendment challenge to a counterfeiting statute,” for example,
the Court is not asked—and is thus constrained from answering—the
question whether the United States’ issuance of paper money is con-
stitutional in the first place. In Congress, by contrast, the question is
not so neatly confined. The oath requires each member of Congress
to ensure that a proposed measure is constitutional. Does that mean

78  SeeRegan v. Time, 468 U.S. 641, 650, 653, 658 (1984) (holding a statute prohibiting the
publication of illustrations of United States currency to be valid in part and invalid in part
under the First Amendment).
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that the member must evaluate every possible constitutional issue?
When a member evaluates a bill appropriating money to the Bureau
of Engraving and Printing, whose mission is “to develop and produce
United States currency notes,” must she analyze whether the issu-
ance of paper money is constitutional? If not, why not?

Judicial supremacy is not the answer. As an initial matter, many
originalists reject judicial supremacy in favor of departmentalism.”
In other words, they reject the proposition that the reasoning of Su-
preme Court opinions binds the other branches in favor of the view
that each branch must interpret the Constitution for itself.” For a
departmentalist, it is insufficient to say that because the Supreme
Court decided a case, Congress has no choice but to follow it. And if
departmentalists are right that members of Congress have the free-
dom and even the obligation to challenge precedents that they do
not like, the burden rests on them to explain why the duty does not
exist with respect to precedents that members of Congress would pre-
fer to leave alone. '

In addition, however, one cannot invoke judicial supremacy to re-
solve a conflict between text and precedent when the precedent is
nonjudicial. The canon of super precedent is comprised of cases be-
cause constitutional scholars focus on the Supreme Court. But Con-
gress and the President have also created super precedents, including
the constitutionality of the Louisiana Purchase,” the admission of the
state of West Virginia,” the seating of territorial delegates in the
House,” the ratification of the Fourteenth Amendment,” the crea-

79 U.S. DEPT. OF ENGRAVING AND PRINTING, ABOUT THE BEP (2015),
http:/ /www.moneyfactory.gov/about.html.

80 See, e.g, Michael Stokes Paulsen, The Most Dangerous Branch: Executive Power to Say What the
Law Is, 83 GEO. L.J. 217, 221 (1994) (“The President’s power to interpret the law is, with-
in the sphere of his powers, precisely coordinate and coequal in authority to the Supreme
Court’s.”); Saikrishna Prakash & John Yoo, Aguinst Interpretive Supremacy, 103 MICH. L.
REV. 1539, 1554-55 (2005) (arguing that the other branches must enforce court judg-
ments in individual cases but that “[t]hey have no obligation to adopt and implement the
constitutional interpretations that form the basis of those judgments”).

81 See Walter F. Murphy, Who Shall Interpret? The Quest for the Ultimate Constitutional Interpreter,
48 REV. POL. 401, 406-07 (1986) (defining judicial supremacy as “the obligation of coor-
dinate officials not only to obey that ruling but to follow its reasoning in future delibera-
tions”).

82 See generally Samuel Issacharoff, Meriwether Lewis, The Air Force, and the Surge: The Problem of
Constitutional Settlement, 12 LEWIS & CLARK L. REV. 649 (2008).

83 See Kesavan & Paulsen, supra note 3, at 313-25 (recounting the “remarkably substantive
debate” in Congress “over the constitutional issues surrounding West Virginia’s admission
into the Union as a State”).

84  See DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE FEDERALIST PERIOD, 1789-
1801 20003 (1997) (discussing the seating of a delegate from the Southwest Territory “in
accordance with the tradition created by the Northwest Ordinance and the ‘compact’
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tion of the Smithsonian Institution,” and the establishment of the
United States Air Force.” As in our discussion of judicial super prec-
edents, we will assume for the sake of argument that some of these
political super precedents are inconsistent with the Constitution’s
original public meaning. Not having examined the question whether
any of these super precedents is consistent with the original public
meaning, we don’t rule out the possibility that they all are. But it
strikes us as highly unlikely that an originalist could successfully show
that every single significant precedent is indeed consistent with an
originalist interpretation of the text. And if deeply rooted political
precedent is at odds with the text, it poses as great a challenge to the
originalist legislator as precedent of the judicial variety.

In this Part, we argue that while Congress is very different from
the Court, it too can employ techniques that narrow the questions it
addresses. In particular, it can avoid the need to examine the sound-
ness of super precedent by adopting a presumption that such prece-
dent is constitutional. This presumption need not, as is commonly
assumed, reflect a legislative decision to treat super precedent as con-
trolling law that trumps any contrary constitutional text. Rather, it
can serve as a reason for Congress not to weigh in at all on the ques-
tion whether the precedent conflicts with the text. Adopting a pre-
sumption that it will not revisit the correctness of long-settled prece-
dent is both sensible and consistent with what Congress already does.

Most arguments that an office holder must choose text rather
than precedent have focused on the role of the office holder’s oath

made when the territory was established”); Everett S. Brown, The Territorial Delegate to Con-
gress, tn THE TERRITORIAL DELEGATE TO CONGRESS AND OTHER ESsAYs 5 (1950) (describ-
ing the practice of choosing delegates as an early precedent created by the House); Mi-
chael Stern, The First House Debate on Admitting Delegates, POINT OF ORDER: A DISCUSSION
OF CONGRESSIONAL LEGAL ISSUES (Jan. 21, 2015, 3:00 PM) (discussing the congressional
debate regarding the seating of territorial delegates in Congress).

85 See CONG. GLOBE, 40th Cong., 2d Sess. 4295-96 (1868) (concurrent resolution delaring
that the Fourteenth Amendment “is hereby determined to be part of the Constitution of
the United States” approved by the House by a vote of 127-33, with fifty-five members not
voting); see also S. RES. 198, 114TH CONG., 1ST SESs. (2015) (commemorating the 150th
anniversary of the ratification of the Thirteenth, Fourteenth, and Fifteenth Amendments
in an unanimous resolution and stating that “the people of the United States . . . ratified
the 14th Amendment to the Constitution of the United States on July 9, 1868”).

86 See Springer v. Gov't of Phil. Islands, 277 U.S. 189, 211 (1928) (Holmes, J., dissenting)
(stating that “Congress long ago established the Smithsonian Institution, to question
which would be to lay hands on the Ark of the Covenant”); CURRIE, supra note 28, at 136—
41 (discussing the creation of the Smithsonian Institute, an organization financed by
money gifted to the United States and run by federal officers but whose functions were
governmental rather than proprietary in nature).

87 See Issacharoff, supra note 82, at 660-62 (addressing the reconciliation between the text of
the Constitution and existence of the Air Force).
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to support the Constitution, so we begin there. After explaining the
general requirements of the oath and its implications for the prob-
lem of precedent, we advance our argument that the presumption of
constitutionality offers the conscientious legislator a way to avoid
choosing between the text and a settled interpretation. By control-
ling its agenda, Congress, like the Court, may control the timing of its
constitutional deliberations, especially when confronted with a super
precedent.

A. The Oath

The Constitution provides that members of Congress “shall be
bound by Oath or Affirmation, to support this Constitution.”™ The
current form of that oath, which is prescribed by statute, commits
each member of Congress to “support and defend the Constitution of
the United States against all enemies, foreign and domestic” and to
“bear true faith and allegiance to the same.”™ The oath-based argu-
ment against reliance on precedents assumes that “supporting” the
Constitution requires a member of Congress to follow the Constitu-
tion itself, rather than a presumptively erroneous interpretation of it.

While the oath to “support. .. the Constitution” implicates mat-
ters other than constitutional interpretation,” it is widely understood

88  U.S. CONST. art. VI, cl. 3.

89  5U.8.C. § 3331 (2016).

90 To start, the oath underscores the seriousness of the responsibilities of a Member of Con-
gress. See JOSEPH STORY, A FAMILIAR EXPOSITION OF THE CONSTITUTION OF THE UNITED
STATES 252 (1847) (“[T]hose, who are intrusted with the execution of the powers of the
National Government, should be bound, by some solemn obligation, to the due execu-
tion of the trusts reposed in them . .. . Oaths have a solemn obligation upon the minds of
all reflecting men, and especially upon those, who feel a deep sense of accountability to a
Supreme being.”); Patrick O. Gudridge, The Office of the Oath, 20 CONST. COMMENT. 387,
402 (2003) (concluding that the point of the oath is “to show the sincerity of the invoca-
tion of the Constitution”); Vic Snyder, You've Taken An Oath To Support The Constitution,
Now What? The Constitutional Requirement For a Congressional Oath Of Office, 23 U. ARK.
LITTLE ROCK L. REv. 897, 919 (2001) (citing officials who described the “sacred obliga-
tion” imposed by the oath). Members of Congress have cited the oath as establishing a
duty to defend the prerogatives of Congress against encroachment by the executive and
the judiciary. See Lee Hamilton, What It Means When You Take That Oath, THE CENTER ON
CONGRESS AT INDIANA UNIVERSITY (Apr. 21, 2006), http://centeroncongress.org/what-it-
means-when-you-take-oath-office (“When you take the oath of office as a member of Con-
gress, it means that you are swearing to defend the Congress as a strong, independent,
and co-equal branch of government.”); U.S. Senator Robert C. Byrd, Remarks by U.S.
Senator Robert C. Byrd at the Orientation of New Senators (Dec. 3, 1996), reprinted in 156
CONG. REC. 85471 (daily ed. June 28, 2010) (“In order to live up to that solemn oath, one
must clearly understand the deliberately established inherent tensions between the 3
branches, commonly called the checks and balances, and separation of powers which the
framers so carefully crafted.”). “Defend,” the other requirement, featured in debates
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to also require legislators to observe the constitutional limits upon
congressional action. As Paul Brest observed in his classic article,
“the most obvious way for a legislator to support the Constitution is to
enact only legislation that is constitutional.” Put differently, a legis-
lator must refrain from supporting legislation that is unconstitution-
al.” Judges have cited the oath as a reason for presuming that legisla-
tors have enacted legislation that is consistent with the Constitution.”
Recently, the House itself relied on the oath when instituting the re-
quirement that each proposed bill contain a statement identifying its
constitutional authority. “While the courts have the power to over-

concerning the fate of Confederate officials. Both “support” and “defend” have been at
issue in subsequent controversies involving allegedly subversive officials. See Bond v.
Floyd, 385 U.S. 116, 136 (1966) (holding that a state legislature could not refuse to seat
an elected official who opposed the Vietnam War); Snyder, supra, at 912 (recounting that
the House twice refused to seat a Socialist elected by Wisconsin voters because he was too
disloyal to take the oath of office).

91 Paul Brest, The Conscientious Legislator’s Guide to Constitutional Inlerpretation, 27 STAN. L.
REV. 585, 587 (1975); see also Paulsen, supra note 80, at 260 (“Can one ‘support’ the Con-
stitution and simultaneously abet what one considers to be a violation of any of its provi-
sions?”). For affirmations of this duty from legislators themselves, see, e.g., 159 CONG.
REC. 86771 (daily ed. Sept. 24, 2013) (statement of Sen. Lee) (“We, as Senators of the
United States, having taken an oath under article VI of the Constitution to uphold the
Constitution of the United States, are never excused from our responsibility to look out
for, protect, and defend the Constitution of the United States.”); 81 CONG. REC. app.
378-79 (1937) (extension of remarks of Sen. Alva B. Adams, reprinting radio address of
Sen. Royal S. Copeland) (arguing that “since all members of Congress likewise take an
oath to support the Constitution, they must, when a proposed law is before them, decide
whether they have the constitutional power to pass the legislation”).

92 William Baude maintains that the President can sign a new law that he knows, or believes,
is unconstitutional without violating his oath to support and defend the Constitution. See
William Baude, Signing Unconstitutional Laws, 86 IND. LJ. 303, 304-05 (2011). Baude ar-
gues that “[t]here is simply no constitutional provision, and no plausible interpretation of
the President’s oath, that flatly forbids signing unconstitutional bills into law.” Id. at 304—
05. His argument is not limited to the situation in which the constitutional flaw inheres
in precedent conflicting with the text; it is a broader one about the President’s duty to
uphold the Constitution. Baude contrasts the constitutional harm resulting from signing
a law containing an unconstitutional provision with “the President’s broad duty to en-
force the Constitution,” which “frequently requires him to help pass legislation—especially
in the national-security and individual-rights contexts.” Jd. at 305. Faced with a bill that
both violates and enforces the Constitution, Baude suggests that the President enjoys the
discretion to determine the proper course. We are not so sure. But because different
considerations shape the President’s duty—for example, his oath is differently worded
and his role in the legislative process is different—we do not address Baude’s argument
in our discussion of the implications of the oath for a Member of Congress.

93 See Nat'l Endowment for Arts v. Finley, 524 U.S. 569, 605 n.3 (1998) (Souter, J., dissent-
ing) (“[m]embers of Congress must take an oath or affirmation to support the Constitu-
tion . . . and we should presume in every case that Congress believed its statute to be con-
sistent with the constitutional commands.”); Edward v. Aguillard, 482 U.S. 578, 610-11
(1987) (Scalia, J., dissenting) (noting that each of the state legislators who had passed a
law “had sworn to support the Constitution”).
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turn an Act of Congress on the basis that it is unconstitutional,” the
House leaders explained, “Members of Congress have a responsibil-
ity, as clearly indicated by the oath of office each Member takes, to
adhere to the Constitution.”

We do not mean to imply that the oath is the exclusive source of
Congress’s duty to observe the limits of the Constitution. Indeed, we
think the conventional arguments about Congress’s duty of fidelity to
the Constitution risk overstating the role of the oath. Even apart
from the oath, the Constitution’s structure reflects an expectation
that Congress will interpret and adhere to its limits. For example, it
would be odd for the Constitution to prescribe detailed rules about
how Congress must conduct its affairs (including detailed rules about
bicameralism, presentment, and overriding a presidential veto) and
simultaneously think Congress free to disregard them. The Constitu-
tion expresses a baseline devotion to a government bound by law and
is thus itself a source of the obligation for the government to follow
the law. Moreover, while the oath constrains individuals, the more
general demands of the Constitution constrain Congress as an institu-
tion. Undue focus on the oath obscures these points.

For present purposes, however, these distinctions are unim-
portant. The oath is convenient shorthand for the obligation of fidel-
ity, even if that obligation is reinforced by other sources. And regard-
less whether our protagonist is an originalist Congress or an
originalist member of Congress, the dilemma posed by nonoriginalist
super precedent is the same.

B. Precedent and the Oath

The connection between precedent and the oath has been given
close attention in the literature on judicial supremacy. While the
Court itself has insisted that its interpretations of the Constitution
constitute the supreme law of the land, both the President and Con-
gress have periodically asserted the authority to contradict the opin-
ions of the Supreme Court.” Most scholars have rejected the Su-
preme Court’s view of its own supremacy in favor of the proposition
that the other departments of the federal government enjoy some in-

94  Hanah Metchis Volokh, Constitutional Authority Statements in Congress, 65 FLA. L. REV. 173,
184 (2013).

95  See, e.g., Amy Coney Barrett, Introduction, 83 NOTRE DAME L. REV. 1147, 11568-59 (2008)
(providing examples of occasions on which the President and Congress have asserted the
authority to contradict the opinions of the Supreme Court).
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terpretive autonomy.” Invoking the oath, some supporters of this in-
terpretive autonomy emphasize that Congress and the President have
not only the freedom but also the obligation to interpret the Consti-
tution for themselves.

Consider what Andrew Jackson had to say in his oft-quoted mes-
sage vetoing the bill that would have renewed the Second Bank of the
United States:

The Congress, the Executive, and the Court must each for itself be guid-

ed by its own opinion of the Constitution. Each public officer who takes

an oath to support the Constitution swears that he will support it as he

understands it, and not as it is understood by others. It as much the duty

of the House of Representatives, of the Senate, and of the President to

decide upon the constitutionality of any bill or resolution which may be

presented to them for passage or approval as it is of the supreme judges
when it may be brought before them for judicial decision.

Jackson refused to concede the constitutionality of the Bank de-
spite the Supreme Court’s holding in McCulloch v. Maryland that
Congress had the authority to establish it.” His argument, echoed by
others, is not that the other departments simply have the power to re-
ject Supreme Court interpretations with which they disagree. It is
that they have a duty to interpret the Constitution for themselves.

Originalists are among the most ardent supporters of a strongly
departmentalist view, but they have not focused on the dilemma it
poses for an originalist President or member of Congress who thinks
a Supreme Court interpretation is wrong but does not want to depart
from it. Departmentalists, including originalists, are entirely occu-
pied with situations in which the President or Congress is eager to
express its disagreement with the Court because the decision conflicts
with a policy preference—like Jackson and the Bank. But the strong
view of departmentalism, with its emphasis on the duty of interpretive

96 Larry Alexander and Frederick Schauer are notable exceptions. See generally Larry Alex-
ander & Frederick Schauer, On Extrajudicial Constitutional Interpretation, 110 HARV. L. REV.
1859 (1997) (arguing for judicial supremacy). But theirs is a minority view. See Edward
A. Hartnett, A Matter of Judgment, Not a Matier of Opinion, 74 N.Y.U. L. REv. 123, 126 (1999)
(gathering a list of all of the scholars who find Alexander and Schauer “eloquen[t]” but
unconvincing). Among those who reject a strong form of judicial supremacy, there is a
range of views about the amount of interpretive independence that the political branches
enjoy. Compare Paulsen, supra note 80 (maintaining that the President must refuse to ex-
ecute even judgments he deems unconstitutional) with Hartnett, supra (rejecting the view
that Supreme Court opinions bind the other branches but maintaining that the political
branches nonetheless owe them deference).

97 Andrew Jackson, Veto Message (July 10, 1832) in 2 A COMPILATION OF THE MESSAGES AND
PAPERS OF THE PRESIDENTS 1139 (James D. Richardson, III ed., 2d ed. 1911) [hereinafter
Jackson’s Veto Message].

98  McCulloch v. Maryland, 17 U.S. 316 (1819).
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autonomy, poses a problem for an originalist that is particularly pro-
nounced when the judicial interpretation is a super precedent. A
President or member of Congress subscribing to a pragmatic consti-
tutional approach could assert the duty of independent evaluation
but could also, like the pragmatic Justice, conclude that the best
course is to defer to longstanding precedent with which she disa-
grees.gg An originalist, however, is constrained to treat the original
public meaning as controlling; precedent cannot alter or supersede
it.'” If the oath forbids a member of Congress to vote in favor of a
bill that the member believes to be unconstitutional, an originalist
legislator may well be duty-bound to refuse to support, say, the fund-
ing of the Bureau of Engraving and Printing on the ground that The
Legal Tender cases were wrongly decided.

Precedent established by the political branches does not implicate
judicial supremacy, but it presents a variation of the same problem.”
Consider another discussion of the relationship between precedent
and the oath, this one also involving the Bank of the United States.
While Representative James Madison argued in 1791 that the Bank
was unconstitutional, President James Madison signed a bill creating
the Second Bank of the United States in 1816."” Reflecting later on
his decision and criticizing Jackson’s, Madison insisted that it is con-
sistent with the oath for an office holder to act in accordance with
settled precedent rather than with the office holder’s own under-
standing of the Constitution. (The precedent on which Madison
himself relied in 1816 was political, for McCulloch v. Maryland was not
decided until 1819.") Madison wrote Pennsylvania Representative
Charles Ingersoll:

99 That is one reading of Jackson’s concession in his veto message that precedent should not
control “except where the acquiescence of the people and the States can be considered as
well settled.” Jackson’s Veto Message, supra note 97, at 1145.

100 To be sure, an originalist could treat precedent rather than text as controlling if the Con-
stitution itself permits precedent, in at least some circumstances, to be treated “as if” it
were the law. See Sachs, supra note 49, at 860-64 (raising, but not answering, the question
whether such an approach to stare decisis “has its own good title to being part of our
law—whether it was part of the law at the Founding or has been lawfully added since”).

101 They are not, of course, exactly the same. Dealing with judicial precedent implicates the
separation of powers and inter-branch comity; dealing with Congress’s own precedent
does not.

102 See Richard S. Arnold, How James Madison Interpreted the Constitution, 72 N.Y.U. L. REv. 267,
286 (1997) (explaining Madison’s changing position regarding the Bank).

103 See McCulloch, 17 U.S. 316 (holding that Congress had the authority under the Necessary
and Proper Clause to establish the Bank); Letter from James Madison to Charles Jared
Ingersoll (June 25, 1831) reprinted in THE MIND OF THE FOUNDER: SOURCES OF THE
POLITICAL THOUGHT OF JAMES MADISON 391 (Marvin Meyers ed., revised ed. 1981) [here-
inafter Madison Letter to C.J. Ingersoli] (“The charge of [my] inconsistency . . . turns on
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But it be said that the legislator, having sworn to support the constitu-
tion, must support it in his own construction of it, however different from
that put on it by his predecessors, or whatever be the consequences of
the construction. . . . Yet has it ever been supposed that he was required,

or at liberty to disregard all precedents, however solemnly repeated and

regglarly observed, to d.istu]roli) the established course of practice in the

business of the community?

Madison thus rejected the idea that the oath required him to ad-
here to his own best reading of the text. Indeed, he suggested that
duty cuts in the opposite direction. Absolute fidelity to one’s own in-
terpretive theory would, he maintained, be impossible in any event.
He went on to tell Ingersoll that “[the most ardent theorist] will find
it impossible to adhere, and act officially upon, his solitary opinions
as to the meaning of the law or Constitution, in opposition to a con-
struction reduced to practice during a reasonable period of time.”'"

Thus Jackson claimed that the oath bound him to follow his own
best understanding rather than precedent, and Madison insisted that
the oath permitted him to choose precedent rather than what he
thought was the right interpretation. Some originalists applaud Jack-
son’s view and express skepticism, to say the least, about Madison’s.'”
It is easy to see why. Broad-brush arguments about the oath, com-
bined with emphasis on the preeminence of the text’s original mean-
ing, yield the following position: If the text’s original meaning is the
law, the legislator must ensure that a bill complies with that mean-
ing—period."” The legislator owes fidelity to the text, not to prece-
dent deviating from it."”

the question how far legislative precedents, expounding the Constitution, ought to guide
succeeding Legislatures and overrule individual opinions.”) (emphasis added).

104 /d. at 391. Madison repeatedly defended his 1816 support of the Bank on the ground
that the pattern of political precedent overruled his individual judgment. See, ¢.g, Letter
from James Madison to C.E. Haynes (Feb. 25, 1831) reprinted in 9 WRITINGS OF JAMES
MADISON 442-43 (Gaillard Hunt, ed.) (1910) [hereinafter Madison Letter to C.E.
Haynes] (insisting that he had not changed his mind about the Bank’s constitutionality
but rather acted consistently with his belief that settled political precedent “was an evi-
dence of the public will necessarily overruling individual opinions”); Letter from James
Madison to George McDuffie, (May 8, 1830) reprinted in id. at 364-65 (“I am glad to find
that the Report sanctions the sufficiency of the course and character of the precedents
which I had regarded as overruling individual judgments in expounding the Constitu-
tion.”).

105 Madison Letter to C.J. Ingersoll, supra note 103, at 392.

106 Ses, e.g., Paulsen, supra note 80, at 261 n.161 (“[I]f Madison is saying that concerns of
mere stability and continuity trump an officeholder’s oath to support the Constitution,
where he remains persuaded that the precedent is wrong, I emphatically disagree.”).

107 For example, Senator Mike Lee promised to undertake independent constitutional analy-
sis with the following pledge: “I will not vote for a single piece of legislation that I can’t
Jjustify based on the original understanding of the Constitution, no matter what the Court
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This position imagines the legislator, like the Supreme Court Jus-
tice in the standard hypothetical, facing a diametrical choice between
the best interpretation yielded by her independent analysis of the
text and conflicting precedent. Yet it over-reads the legislator’s duty
to be faithful to the text to maintain that she must independently an-
alyze every constitutional provision implicated by a proposed meas-
ure.

C. Super Precedent and Congressional Agenda Control

Part IT explained that the rules of adjudication keep super prece-
dent off the Court’s agenda; by narrowing the questions presented to
the Court they effectively instruct the Court not to engage in inde-
pendent analysis of every constitutional issue. The Court directs its
attention to contested issues, effectively assuming that precedent set-
tling related constitutional questions is correct. It can thus avoid
deciding whether precedent is right or wrong.

The rules of adjudication obviously do not apply in Congress, but
Congress, like the Court, has the power to narrow the questions it
addresses for the sake of efficiency and stability. To be sure, if Con-
gress is considering a bill, and there is no precedent on point, it can-
not avoid deciding the constitutional issue from scratch. But when
settled precedent exists—and in particular, precedent so well settled
it qualifies as super precedent—Congress can adopt a working pre-

says you can do.” Mike Lee, U.S. Senator-Elect, Address at the 2010 Federalist Society Na-
tional Lawyers Convention (Nov. 19, 2010) (audio/video available at http://www.fed-
soc.org/publications/pubid.2020/pub_detail.asp) (quoted in Alicea, Stare Decisis in an
Originalist Congress, supra note 22, at 799). Mike Paulsen has also emphasized the fidelity
that the President owes to the document rather than to the Court’s interpretation of it.
See Paulsen, supra note 80, at 267 (“The Constitution is paramount law; the President of
necessity must interpret the law in the course of performing his constitutional duties to
‘take care’ that the laws be ‘faithfully executed’; therefore, where, in the performance of
his duties, the President finds a statute contrary to the Constitution as paramount law, he
must follow the Constitution and refuse to give effect to the statute.”). Later, Paulsen
hedges with a concession that the President may, consistent with the oath, defer to an in-
terpretation at odds with the document when “it is clearly futile to [adhere to the correct
interpretation] and when doing so would cause serious damage to the nation.” Id. at 339.
This concession appears to be a pragmatic one in the vein of Justice Scalia’s “faint heart-
ed” originalism, for Paulsen does not identify the textual or structural arguments that
would justify the President in deviating from the law.

108  See Michael Stokes Paulsen, The Inirinsically Corrupting Influence of Precedent, 22 CONST.
COMMENT 289 (2005) (arguing that adherence to precedents is unjustifiable).

109  If the issues not before the Court do not involve its own precedent, the Court assumes
that those issues were correctly settled by some other actor—for example, the lower
court, if its holding on a related matter was not contested, or Congress, if the constitu-
tionality of a related statute was not challenged.
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sumption that the precedent is constitutional. That presumption can
take some issues off the table entirely (making it unnecessary, for ex-
ample, for the Senate to spend one second considering the constitu-
tional status of West Virginia before seating its newly elected sena-
tors) and provide an efficient way to resolve issues that are flagged
(for example, permitting Congress to take the incorporation of the
First Amendment against the States as given in exercising its Section
Five power). In other words, Congress can employ this presumption
to reduce both its issue-spotting and merits-resolving burdens, and it
can do so consistent with the demands of both the oath and the text.

This insight has implications for Congress’s treatment of all prec-
edent, not just super precedent. Still, the case for taking precedent
as given is not only strongest for super precedent (for example, one
could imagine an argument that the presumption is unreasonable if a
precedent is new or has been subject to unrelenting challenge), but it
is, for our purposes, also much more significant. Super precedent is
what poses the supposedly intractable problem for originalism, be-
cause it is super precedent that ostensibly forces even the originalist
to concede that an errant interpretation can sometimes virtually
amend the text. That is the claim we dispute.

Presuming that a precedent is correct is different from endorsing
its correctness."’ If a precedent is erroneous, the latter course gives
priority to the precedent rather than the text. The former course is a
technique for avoiding the question whether the precedent is wrong
or right. This is a permissible technique, because Congress’s duty to
comply with the Constitution does not oblige it to engage in an inde-
pendent analysis of every constitutional question. It can adopt a
working presumption that prior decision-makers got it right and look
behind precedent only when it has reason to do so.

Before we proceed further, it is worth observing that we should
probably not think about Congress’s relationship to “Supreme Court
precedent,” including “super precedent,” monolithically. It is com-
mon for the judicial supremacy literature to frame the question as
whether Congress must treat “Supreme Court opinions” as binding.
But Supreme Court opinions address a wide range of constitutional
issues, and the deference due may vary with the topic addressed.

The proposition that a branch possessing independent interpre-
tive authority may defer to, and sometimes altogether refrain from
evaluating, the choices made by a coordinate branch is unexceptional

110 Nor does a presumption of correctness mean that the precedent itself is the law.
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in the judicial context.”' The Court, after all, has a fairly aggressive
view of its own interpretive authority, yet it nonetheless embraces the
proposition that the political question doctrine sometimes restrains it
from evaluating the constitutionality of the actions of a coordinate
branch. The Court also varies the level of scrutiny it applies in judi-
cial review based partly upon its assessment of Congress’s relative
competence. Rational basis review under the Commerce Clause, for
instance, rests in part on the judgment that fact-driven determina-
tions like whether regulated activity “substantially affects” interstate
commerce are particularly well suited to legislative resolution.

Such deference might run both ways. Could Congress reasonably
conclude that it should give more deference to Supreme Court deci-
sions that rely heavily on technical legal analysis than to those incor-
porating factual assumptions? If the Constitution commits some de-
cisions exclusively to, say, the Senate in the case of impeachment,
might it not commit some decisions exclusively to the judiciary?

Pursuit of these questions lies beyond the scope of this Article.
For now, we make two points. First, the subject matter of a Supreme
Court opinion might affect what is required of Congress in interpret-
ing the Constitution—the subject matter itself may be a reason why
Congress need not or cannot give an issue the equivalent of de novo
review. Second, a commitment to departmentalism does not itself
demand the conclusion that Congress must render independent
judgment on every question of constitutional interpretation that the
Court has already addressed. As the judicial context makes clear, in-
terpretive autonomy and deference—even absolute deference on se-
lected matters—can comfortably coexist.

We now turn to the feature of congressional decision-making that
is our principal concern: Congress’s ability to give super precedent—
both the Court’s and its own—a presumption of constitutionality. A
presumption of constitutionality is familiar in the judicial context.
Rooted in the respect due a coordinate branch, it promotes restraint
in the exercise of judicial review.'” Just as the Court affords statutes a
presumption of constitutionality, Congress should perhaps give Su-

111 Cf Hartnett, supra note 96, at 156 (defending the proposition that Congress owes Su-
preme Court opinions deference with analogy to the deference that the Court gives to
the constitutional decisions of the other branches).

112 See United States v. Morrison, 529 U.S. 598, 607 (2000) (“Due respect for the decisions of
a coordinate branch of Government demands that we invalidate a congressional enact-
ment only upon a plain showing that Congress has exceeded its constitutional bounds.”);
ABNER S. GREENE, AGAINST OBLIGATION: THE MULTIPLE SOURCES OF AUTHORITY IN A
LiBERAL DEMOCRACY 248-51 (2012) (examining the varying levels of deference that the
Court has given to congressional interpretations of the Constitution).
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preme Court opinions the benefit of the doubt when it undertakes to
evaluate their merits."” But Congress can employ the presumption
for a different, albeit related, function: as a reason for not undertak-
ing independent analysis of a constitutional issue in the first place.
When either the Court or predecessor public officials have already
addressed an issue, and the resulting decision is so deeply settled that
its reversal is unthinkable, Congress can choose to operate on the as-
sumption that the prior decision-makers got it right. Such an as-
sumption does not preclude Congress’s ability to revisit the issue lat-
er. It simply permits Congress to avoid having to make its own judg-
judgment now.

Congress’s possession of “the legislative power” gives it authority
over its agenda, and nothing in the Constitution prohibits it from us-
ing this authority to avoid engaging the merits of well-settled prece-
dents. Reading the Constitution to impose such a requirement would
be odd, given that the duty of constitutional fidelity does not override
the flexibility that the Court enjoys in that regard. Consider that
while some originalists insist that stare decisis is unconstitutional, we
are unaware of any who have maintained that the rules of adjudica-
tion that filter such questions off of the Court’s agenda are unconsti-
tutional. Rules like sticking to the question presented permit the
Court to assume arguendo that related matters were correctly decided
(by Supreme Court precedent, another institutional actor, or the
court below) and render judgment based upon the issue or issues ac-
tually contested by the litigants. Supreme Court Justices take the
same oath and owe the same duty of fidelity to the Constitution. Yet
no one maintains that the Court violates this duty by bracketing some
questions in the course of deciding others.

So too for Congress. When a favored measure raises an open con-
stitutional question, Congress must resolve it before proceeding. But
Congress can decide to treat the existence of well-settled precedent as
grounds for taking the merits of a constitutional question off its
agenda.

The constraint of time supports the prudence of this approach.
Bickel recognized that the Supreme Court’s ability to decide constitu-
tional questions was limited by “the sheer necessity of limiting each

113 Cf Hartnett, supra note 96, at 15455 (arguing that the executive branch should give Su-
preme Court opinions a presumption of constitutionality in evaluating them); Paulsen,
supra note 80, at 332-33 (rejecting the proposition that the executive branch owes Su-
preme Court opinions any deference but maintaining that it ought to review Supreme
Court opinions with “humility”).
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year’s business to what nine men can fruitfully deal with.”""" Similarly,
each Congress operates with a limited amount of time until its au-
thority ends. It would be an exceedingly poor use of resources for
Congress to resolve every possible constitutional issue from scratch
every time. Legislative business would grind to a halt, and members
of Congress would find their attention directed toward questions that
no one wants them to ask.

Legislative attention is focused by constituent pressure. Constitu-
ents—which is to say, all of us—are likely to seek or oppose congres-
sional action based on an undefined mixture of concerns, with policy
outcomes likely to greatly outweigh constitutional requirements. The
many issues that compete for limited public attention mean that
many constitutional precedents are unlikely to generate much popu-
lar interest. In the case of a super precedent, which is by definition a
decision that public and private actors treat as settled beyond doubt,
there is no political pressure for reconsideration. By contrast, if there
is enough political pressure to revisit even a seemingly settled consti-
tutional precedent, then the precedent fails to qualify as a super
precedent, and it is freed from the claims that attach to super prece-
dents (and only super precedents).

As a practical matter, then, the People determine whether Con-
gress is likely to initiate the process of correcting a deeply rooted
constitutional error."” A member of Congress can attack a venerable
constitutional precedent, but the oath of fidelity to the text does not
oblige her to do so. And if she moves to reconsider a precedent that
is accepted by her constituents, she proceeds at her electoral peril.

James Madison’s explanation for his ultimate acquiescence in the
constitutionality of the Second Bank of the United States contains the
seed of the idea for which we argue here: when another institutional
actor has settled a constitutional question, an elected representative
can (and as a practical matter, must) be responsive to the public in

114 BICKEL, supra note 64, at 128.

115  In considering whether the People have an obligation to press for the correction of con-
stitutional error, it is worth noting that the People are not generally bound by an oath to
support the Constitution. Natural born citizens do not take an oath to uphold the Con-
stitution, but naturalized citizens do. See 8 U.S.C. § 1448 (2012) (“A person who has ap-
plied for naturalization shall, in order to be and before being admitted to citizenship,
take in a public ceremony .. .an oath (1) to support the Constitution of the United
States . . . .”). Some groups of citizens—for example, certain federal employees—also
take an oath. See5 U.S.C. § 3331 (2012) (providing that “[a]n individual, except the Pres-
ident, elected or appointed to an office of honor or profit in the civil service or uni-
formed services” must take an oath swearing to “support and defend the Constitution of
the United States against all enemies, foreign and domestic” and “to bear true faith and
allegiance to the same”).
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deciding whether to reopen it. Madison vetoed the bill proposing to
charter the Second Bank the first time it came to him, but he empha-
sized that he did so on policy rather than constitutional grounds. In
his veto message to the Senate in 1815, he stated:

Waiving the question of the constitutional authority of the Legislature to

establish an incorporated bank as being precluded in my judgment by

repeated recognitions under varied circumstances of the validity of such

an institution in acts of the legislative, executive, and judicial branches of

the Government, accompanied by indicgtions, illl 6different modes, of a

concurrence of the general will of the nation . . ..

Madison viewed the question of the Bank’s constitutionality as
“waived.” He did not concede the constitutionality of the Bank; ra-
ther, he regarded the question as no longer being on the table."” As
he explained to Representative Ingersoll years later in justifying his
decision to ultimately sign legislation chartering the Bank, “[the most
ardent theorist] will find it impossible to adhere, and act officially
upon, his solitary opinions as to the meaning of the law or Constitu-
tion . . . when no prospect existed of a change of construction by the
public or its agents.”""*

One could understand Madison to be saying that the public and
its agents established a precedent that subsequent office holders must
treat as controlling law. But one could also understand Madison to
be saying, as he did in his earlier veto message, that public acquies-
cence in precedent waives the question—the office holder thus has
no duty to answer it but can rather treat it as presumptively correct.
We think the latter reading of Madison is the better way of thinking
about the relationship between precedent and the duty of fidelity to
the Constitution. That reading also squares with Madison’s humble
recognition that a “solitary opinion”—even his—may not be correct.

Seventeen years later, President Andrew Jackson agreed that poli-
ticians ought to be responsive to the public in choosing which prece-
dents to challenge. While Jackson refused to accept the Supreme
Court’s conclusion that the Bank of the United States was constitu-
tional, he did not say that he would insist on his own interpretation of

116 JAMES MADISON, VETO MESSAGE ON THE NATIONAL BANK (Jan. 30, 1815)
http://millercenter.org/president/madison/speeches/speech-3626 (emphasis added).
To be sure, Madison’s situation is different from the one upon which we focus for two
reasons: he was explaining his conduct as President rather than as a Member of Congress,
and it is doubtful that the constitutional status of the Bank of the United States qualified
as a “super precedent” at the time. Whether Madison was right or wrong to waive the
question of the Bank’s constitutionality, however, his explanation is revealing.

117 See Madison Letter to C.E. Haynes, supra note 104, at 442-43 (defending his position on
the Bank as a necessary consequence of the circumstances at the time).

118 Madison Letter to C.J. Ingersoll, supra note 103, at 392.
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the Constitution in every circumstance. “Mere precedent is a dan-
gerous source of authority,” Jackson explained, “and should not be
regarded as deciding questions of constitutional power except where the
acquiescence of the people and the States can be considered as well settled. o1

Most recent commentary on Jackson’s statement emphasizes its
general condemnation of precedent; we are more interested in Jack-
son’s exception for popular acquiescence. To be sure, regarding
public acquiescence as “deciding questions of constitutional power”
might mean that widespread support creates constitutional meaning,
legally supplanting the text when contrary to it. Maybe that’s what
Jackson meant; more likely, he just didn’t think it through.” Regard-
less, the common sense view that an elected representative ought not
choose to challenge precedent that constituents have overwhelmingly
accepted, or even embraced, is consistent with our position that pub-
lic acquiescence in a constitutional precedent can legitimately relieve
an elected official of asking the question rather than compelling her
to give the wrong answer to it. Jackson’s explanation suggests that
the official should be judicious in determining which constitutional
questions she can, consistent with the oath, avoid. Public debate
about the legitimacy of precedent may make it unreasonable for the
official to treat the precedent as presumptively constitutional.

While Presidents have traditionally been the focus of the fidelity
versus precedent debate, members of Congress have taken similar po-
sitions. David Currie observes that throughout the nineteenth centu-
ry—when, as he describes it, everyone was an originalistm—members

119 Andrew Jackson, Veto Message (July 10, 1832), in 3 A COMPILATION OF THE MESSAGES AND
PAPERS OF THE PRESIDENTS 1139, 1144-45 (James D. Richardson ed., 1897) (emphasis
added). Years later, Abraham Lincoln drew on Jackson’s distinction to defend his refusal
to acquiesce in the Supreme Court’s then-recent interpretation of the Constitution in
Scott v. Sandford, 60 U.S. (19 How.) 393 (1857) (holding that a descendant of African
slaves cannot be a “citizen” within the meaning of the Constitution and opining that
Congress lacked the power to outlaw slavery in United States territories); see also Abraham
Lincoln, Speech on the Dred Scott Decision at Springfield, Illinois (June 26, 1857), in ABRAHAM
LINCOLN: SPEECHES AND WRITINGS 1832-1858 390, 393 (1989) (asserting that when a
precedent has been, inier alia, “affirmed and re-affirmed through a course of years, it then
might be, perhaps would be, factious, nay, even revolutionary, not to acquiesce in it as a
precedent”).

120 Jackson, unlike Madison, was not confronting a precedent he considered well-settled.
Jackson made this observation in the course of defending his view that the Bank’s consti-
tutionality was a matter of dispute despite the Court’s holding in McCulloch. The same
was true of Lincoln’s resistance to Dred Scott. See Lincoln, supra note 119, at 401 (asserting
that Dred Scott’s interpretation of the Constitution was recent and disputed).

121 CURRIE, supra note 28, at xiii (“With the possible exception of a few radicals beyond the
fringe on the question of slavery, just about everybody was an originalist during the peri-
od of this study.”).
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of Congress treated originalism as “not inconsistent with a recogni-
tion that questions sometimes do get settled, for better or worse.”' ™
Those “nineteenth-century interpreters made incessant appeals to
precedent, whether, legislative, executive, or judicial.”mg Yet mem-
bers of Congress also emphasized that settled questions did not re-
quire further consideration. During an 1862 debate regarding the
constitutionality of establishing a federal Department of Agriculture,
Maine’s Senator William Fessenden allowed that “[a]s an original
question,” he would be likely to agree that Congress lacked the power
to appropriate certain funds, “but there is such a thing as having a
constitutional question settled by legislative construction, to such an
extent at least that Senators feel compelled to follow the precedents
that have been set, and are perfectly justified in following them, be-
cause they cannot be raised always in reference to matters of this de-
scription.”™  Likewise, by 1895, it was “utterly impossible that any
question of constitutional law ever can be so settled” as the constitu-
tionality of national banking."

To be sure, there are abundant examples of Senators and Repre-
sentatives seeking to correct constitutional interpretations they deem
mistaken, and these efforts typically claim fidelity to the Constitu-
tion’s true meaning rather than an erroneous interpretation. But
these efforts always respond to political desire to correct the mistake.
For example, Congress has enacted statutes deliberately flouting Su-
preme Court precedent on politically controversial issues from partial
birth abortion to Miranda rights to flag burning.m Most recently,
when Senator Mike Lee argued against funding the Affordable Care
Act even after the Court upheld it—reasoning that “[w]hen we see an
unconstitutional action, we need to call it out as such, and we need to
do whatever we can to stop the Constitution from being violated”'*—
he was responding to widespread popular opposition to the Afforda-
ble Care Act on policy grounds, as well as to the constitutional con-
cerns. Additionally, even apart from trying to correct perceived er-

122 [d. at xiii n.7.

123 Id.

124 CONG. GLOBE, 37th Cong., 2d Sess. 2016 (1862) (statement of Sen. Fessenden).

125 27 CONG. REC. 672 (1895) (statement of Rep. Boatner).

126 See Gonzales v. Carhart, 550 U.S. 124, 133 (2007) (upholding the Partial-
Birth Abortion Ban Act of 2003); Dickerson v. United States, 530 U.S. 428, 431-32 (2000)
(invalidating a federal statute which sought to allow the admission of voluntary confes-
sions, contra Miranda v. Arizona, 384 U.S. 436, 478 (1966)); United States v. Eichman, 496
U.S. 310, 312 (1990) (holding that the Flag Burning Act was unconstitutional under the
Court’s precedent in Texas v. Johnson, 491 U.S. 397 (1989)).

127 159 CONG. REC. 86771 (daily ed. Sept. 24, 2013) (statement of Sen. Lee).
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rors that become a matter of public debate, Congress has resisted
precedents that infringe upon its institutional prerogatives.” In all
of these instances, the issues at stake had political traction at the time
Congress acted, undermining any claim to super precedent status.

By contrast, there is a dearth of examples of members of Congress
seeking to disrupt the entire constitutional terrain in an effort to root
out error.”” Instead, when faced with a precedent that no one wants
to question—and that has thus achieved “super” status—members of
Congress have been willing to stipulate the precedent’s correctness
and move on. As Currie recounts, there were repeated admonitions
during the course of nineteenth century constitutional debates that
constitutional interpretation may become settled, even by congres-
sional or presidential action rather than the courts.”™ Given the con-
straints imposed on congressional representatives generally, includ-
ing limited hours in the day and a responsibility to focus on issues
important to constituents, it is hard to imagine that such stipulations
violate the oath.

The analogy to the Court’s control of its agenda is instructive.
The Constitution does not compel the Court—whose primary func-
tion is the interpretation of texts—to unearth and correct every con-
stitutional error that may lurk in a case. It would be strange, then, for
the Constitution to require more of Congress. To employ another

128  For example, Congress continued to enact “legislative vetoes” even after the Supreme
Court held them unconstitutional in INS v. Chadha, 462 U.S. 919 (1983). See Louis Fisher,
The Legislative Veto: Invalidated, It Survives, 56 LAW & CONTEMP. PROBS. 273, 288 (1993)
(observing that “Congress enacted more than two hundred new legislative vetoes” in the
years following the Court’s decision in Chadha).

129  Consider Senator Mike Lee’s recent book.  See generally MIKE LEE, OUR LOST
CONSTITUTION: THE WILLFUL SUBVERSION OF AMERICA’S FOUNDING DOCUMENT (2015).
Senator Lee is harshly critical of both the Supreme Court’s constitutional jurisprudence
and the failure of his congressional colleagues to take the Constitution seriously. But
when Lee outlines the changes that he recommends, he concentrates on tweaking exist-
ing federal programs or declining to extend them, rather than proposing to refashion the
entire federal government in a manner that would be more consistent with his constitu-
tional vision. See id. at 157-216 (describing how the courts, Congress, and the People can
reclaim the Constitution).

130 Ses, e.g., DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE JEFFERSONIANS, 1801-
1829 254 (2001) (quoting Secretary of the Treasury Alexander Dallas’s defense of the
constitutionality of the Bank of the United States, specifically that “there must be a period
when discussion shall cease and decision shall become absolute”); CURRIE, supra note 28,
at 10 (quoting President Andrew Jackson’s claim in the context of federal support for in-
ternal improvements that “individual differences should yield to a wellsettled acquies-
cence of the people and confederated authorities in particular constructions of the Con-
stitution on doubtful points™); id. at 17 (describing how President John Tyler bowed to
longstanding precedent); id. at 19 (explaining that President James Polk declined to
question a constitutional question settled by “long acquiescence”).
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metaphor, there is ample precedent for the suggestion that a mem-
ber of Congress may serve as a repairman who will respond to any
constitutional errors that she is called upon to fix. But there is no
precedent for the suggestion that a member of Congress must serve
as a building inspector obliged to examine the entire body of federal
law in search of latent constitutional flaws.

There is a sense in which the presumption we propose is a con-
gressional version of Bickel’s passive virtues. Bickel was concerned
about the Court, and more recent scholarship has applied the passive
virtues to administrative law.” Congress too can exercise the equiva-
lent of the passive virtues. Rather than employing judicial doctrines
such as standing and mootness, Congress may rely on its broad agen-
da-setting discretion to time its consideration of constitutional ques-
tions. Whatever the limits of that discretion are, using it to avoid re-
considering a super precedent does not exceed them.

An extensive body of political science literature examines why and
how the House and the Senate decide which issues receive their at-
tention.™ Political scientists have offered a number of agenda con-
trol theories, but they all agree that the decision is fundamentally po-
litical.”™  Such a political understanding of agenda control is
controversial with respect to the Supreme Court,™ but it is well suited

131 See Sharon B. Jacobs, The Administrative State’s Passive Virtues, 66 ADMIN. L. REV. 565, 621
(2014) (arguing that government agencies employ methods of restraint similar to those
used by the judiciary).

132 See, e.g., GARY W. COX & MATHEW D. MCCUBBINS, SETTING THE AGENDA: RESPONSIBLE
PARTY GOVERNMENT IN THE U.S. HOUSE OF REPRESENTATIVES (2005) (arguing that legisla-
tors assign agenda power based on their party preferences); BRYAN D. JONES & FRANK R.
BAUMGARTER, THE POLITICS OF ATTENTION: HOW GOVERNMENT PRIORITIZES PROBLEMS
(2005) (describing how the government processes information and prioritizes problems);
JOHN W.KINGDON, AGENDA, ALTERNATIVES, AND PUBLIC POLICIES (2d ed. 2011) (attempt-
ing to answer the question of how issues make their way onto the national agenda);
STEVEN S. SMITH, PARTY INFLUENCE IN CONGRESS (2007) (explaining the role that political
parties play in setting the congressional agenda).

133 For example, “throughout all periods of congressional history from the end of Recon-
struction to the present, the majority party has maintained a secure grip on the floor
agenda.” Gary W. Cox & Mathew D. McCubbins, Agenda Power in the U.S. House of Repre-
sentatives, 1877-1986, in PARTY, PROCESS, AND POLITICAL CHANGE IN CONGRESS: NEW
PERSPECTIVES ON THE HISTORY OF CONGRESS 144 (David. W. Brady & Mathew D.
McCubbins, eds., 2002).

134 Bickel posited that it was legitimate for the Court to factor the likely public reaction into
its calculation of the timing of constitutional decision-making. Bickel’s primary concern
was to reconcile the Warren Court’s constitutional interpretation with the frequently hos-
tile public response that the Court’s decisions received. As later explained by his col-
league Anthony Kronman, Bickel believed that there were no principled rules governing
the Court’s decision whether or not to exercise the passive virtues. See Kronman, supra
note 64, at 1588 (“According to what standard or principle should the Court decide when
to exercise one or another of the techniques of abstention that comprise the passive vir-
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for the role of Congress. Politics, rather than hard-and-fast rules,
controls the timing of congressional challenges to super precedent.
As a result, such challenges arise only arise when the consensus sup-
porting a super precedent crumbles.

CONCLUSION

Originalists have struggled to explain how public officials—from
Supreme Court Justices, to Presidents, to members of Congress—can
meaningfully follow “the law” when they treat nonoriginalist prece-
dents as authoritative. The assumption of both originalists and their
critics seems to be that originalism cannot be a viable constitutional
theory if it would not be possible for the Supreme Court, for exam-
ple, to purify the United States Reports so that its contents faithfully
reflect the original public meaning of the Constitution.

Such a burden is too heavy for any constitutional theory. The
Constitution does not require the Supreme Court to correct every
constitutional error, and it does not require Congress to do so either.
It permits errors to exist until an institution in a position to do so—
the Court, Congress, or the President—decides that it is an oppor-
tune time to correct them. In the case of Congress, that question of
timing is driven by political calculations, which are largely dependent
upon pressure from the People to question what had previously
seemed unquestionable precedents. In this sense, the People have
power to initiate the process of correcting constitutional error—an
observation consistent with the popular constitutionalist claim that
the People have power to initiate constitutional change."”

No constitutional theory, including originalism, needs to account
for all constitutional law as it currently exists or explain how an office

tues, and when instead to render final judgment? Bickel’s answer is: According to no
standard or principle at all, if by ‘principle’ we mean a firm rule or fixed procedure.”).
As Bickel himself wrote, “the techniques and allied devices for staying the Court’s hand,
as is avowedly true at least of certiorari, cannot themselves be principled in the sense in
which we have a right to expect adjudications on the merits to be principled.” BICKEL,
supra note 64, at 51. The suggestion that the Court should not be guided by principle in
deciding whether or not to decide a constitutional question prompted Gerald Gunther to
famously quip about Bickel’s “100% insistence on principle, 20% of the time.” Gerald
Gunther, The Subtle Vices of the “Passive Virtues"— A Comment On Principle and Expediency in
Judicial Review, 64 COLUM. L. REV. 1, 3 (1964); see also Monaghan, supra note 63, at 714
(“Bickel’s claim of a judicial prerogative to manipulate jurisdictional doctrine so as to de-
ny the assertion of jurisdiction which is given drew intense fire.”).

135 Qur argument is limited to the power of the People to champion the correction of consti-
tutional error. Popular constitutionalism makes a broader claim—that the People get to
determine the meaning of the Constitution—which is distinct from the point that we
make here.



Oct. 2016] CONGRESSIONAL ORIGINALISM 43

holder could realistically go about correcting deeply rooted errors
present in existing constitutional law. Justice Scalia was right to say
that originalists can be pragmatic about precedent. But that pragma-
tism is not, as is commonly assumed, a choice to treat erroneous
precedent as law superseding the text it purports to interpret. The
pragmatism is one of timing. The office holder has the discretion to
decide when the timing is right to correct the error. Unitil then, the
office holder—be it the Supreme Court through the rules of adjudi-
cation or Congress with a presumption of constitutionality—can, as it
were, assume arguendo that certain settled precedents are correct.

In this sense, the Constitution itself is pragmatic. It would have
been utterly unrealistic for the Framers or any succeeding generation
to suppose that those in charge of interpreting and enforcing the
Constitution would make no errors in doing so. And it would have
been utterly unrealistic to assume that some of those errors would not
become firmly entrenched. One way that the Constitution handles
that problem is to permit error to exist, albeit uneasily, alongside the
governing constitutional law. Because it does not require office
holders to rectify every error that they see, the Constitution permits
errors to exist uncorrected. That is an acceptable approach for
originalists and nonoriginalists alike.

The question whether settled precedents constitute “law” in a pos-
itivist sense is a complicated jurisprudential one that we do not tackle.
We will simply make one observation relevant to that question.
Whether or not one could say that precedent, including a deeply set-
tled erroneous precedent, constitutes “law,” both the Court and Con-
gress have consistently treated it as a different kind of law than the
constitutional text itself. The Court has asserted the authority to de-
part from its precedent, but it has never asserted the authority to de-
part from the Constitution. Similarly, Congress has asserted the au-
thority to defy Supreme Court precedent, but it has never asserted
the authority to defy the Constitution. The unbroken practice in the
United States is to treat interpretations of the Constitution, in con-
trast to the Constitution itself, as provisional and subject to change.'

136 See Hartnett, supra note 96, at 146-59 (arguing that Supreme Court opinions do not con-
clusively settle the Constitution’s meaning); Thomas W. Merrill, Judicial Opinions as Bind-
ing Law and as Explanations for Judgments, 15 CARDOZO L. REV. 43, 44 (1993) (arguing that
our legal tradition is more consistent with treating judicial opinions as explanations for
judgments than with treating them as the law itself); Steven G. Calabresi, The Tradition of
the Written Constitution: Text, Precedent, and Burke, 57 ALA. L. REV. 635, 639 (2006) (drawing
on history to argue that the Court is willing to abandon “even deeply seated precedents
because it became persuaded they were unfaithful to the best reading of our constitu-
tional text, of its structure, or of the first principles embodied in that text”).
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Even if constitutional interpretations are “law” from a jurisprudential
point of view, we think an office holder could treat this provisional
law as presumptively correct without betraying the commitment to
treat the constitutional text as controlling when the question is
called. Nor is it inconsistent with that commitment to permit the of-
fice holder some discretion about when to answer the question.
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Amy Coney Barrett’

In Our Republican Constitution,” Randy Barnett argues that
the United States Constitution rests on a foundation of individual
rather than collective popular sovereignty. Grounding the
legitimacy of the government in the authority given it by each
individual rather than by the People as a whole echoes the thesis,
advanced in Barnett’s prior work, that the government must
justify incursions upon individual liberty.* If the People as a body
are sovereign and the Constitution is designed to facilitate
democratic  self-governance, legislation is presumptively
legitimate because it represents the sovereign will of the
democratic majority. If the individual is sovereign, by contrast,
legislation does not represent the sovereign will but rather the
work product of government officials who serve as the agents of
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individual sovereigns. The citizen is thus positioned to demand
that his agents explain why legislation lies within the authority he
has constructively given them to secure his natural rights.

Courts play an important role under Barnett’s Republican
Constitution. They provide the forum in which citizens seek
protection of their natural rights from legislative infringement.
Like legislators, judges serve as agents of each individual
sovereign, and judicial deference to democratic majorities is
“misguided and inconsistent with the most basic premises of the
Constitution” (p. 18). Rather than treating legislation as
presumptively constitutional, they must treat the citizen’s
challenge as presumptively correct. And on the merits, they must
critically rather than deferentially assess the question whether the
legislature has exceeded its authority, which is limited to
regulation securing the “equal protection of the rights of each and
every person” (p. 25). Barnett thus calls for, among other things,
areturn to the pre-New Deal approach to the Due Process Clause.

Constitutional scholars have long viewed judicial review
through the lens of the countermajoritarian difficulty. Under the
Republican Constitution, however, it is legislatures rather than
courts that we should worry about. In this essay, I begin by
developing the connection between Barnett’s theory of the
Constitution and his approach to judicial review. I then express
doubt about the historical support for Barnett’s approach,
contend that the task he would give courts fails to account for the
realities of the legislative process, and argue that he overestimates
the institutional capacity of courts. I conclude by praising
Barnett’s attention to the often-misunderstood concept of judicial
restraint. That is a point on which many can agree with Barnett,
regardless whether they accept his republican take on our
Constitution.

I. THE MAJORITARIAN DIFFICULTY

Generations of constitutional scholars have grappled with
the so-called countermajoritarian difficulty.® The power of
judicial review enables courts to interfere with the majority’s
preferences. Because the baseline in our republic is set in favor of
democracy, the argument runs, courts should generally defer to

5. See ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME
COURT AT THE BAR OF POLITICS (1962).
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what the majority wants. Courts apply heightened scrutiny to
statutes implicating fundamental rights or suspect classes, but
outside of that context, they are reluctant to interfere with the
outcome of the democratic process. They give federal and state
legislatures wide berth in enacting social and economic legislation
and apply only minimal scrutiny when evaluating federal statutes
for consistency with the limits on federal power.

In attacking this state of affairs, Barnett starts with its
premise: that we should be concerned about the
countermajoritarian nature of judicial review. Instead, Barnett
claims, we should be concerned about the majoritarian nature of
legislation. Democratic majorities pose a consistent threat to
minority rights.

Barnett points out that many of the Founders had
reservations about democracy. Madison’s essay on “The Vices of
the Political System of the United States,” which matured into
Federalist No. 10, details the concerns. Every society contains
factions that will pursue their own self-interest.® When a faction
includes a majority of citizens, what is to stop it from unjustly
infringing upon the rights of those in the minority? Majorities will
give into the temptation to self-deal by, among other things,
enriching themselves at the expense of the minority.”

A republican form of government was the Founders’ solution
to the excesses of democracy. On a view of our Republic that
Barnett dubs “the Democratic Constitution,” the Founders
countered the risk of democratic excess by opting for indirect
rather than direct democracy (pp. 18-19). Direct democracy
carries a greater risk of runaway majorities and is in any event
impracticable in a country the size of the United States, even as it
existed at the time of the Founding. Thus the Democratic
Constitution filters its commitment to majority rule through the
senators and representatives whom the majority votes into office.
Structural features like federalism, bicameralism, equal state
representation in the Senate, and differing terms lengths in the
House and Senate were among the mechanisms the Founders

6. See p. 56 (A faction is “a number of citizens . . . who are united and actuated by
some common impulse of passion, or of interest, adverse to the rights of other citizens, or
to the permanent and aggregate interests of the community.”) (quoting THE FEDERALIST
NO. 10, at 78 (James Madison) (Clinton Rossiter ed., 1961)).

7. Seep. 54 (observing that “[i]n a democracy, the debtors outnumber the creditors
and the poor outnumber the rich”).™
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employed to mute the influence of faction. But the Democratic
Constitution does not eschew the importance of majority rule; it
aims simply to temper the risk that the majority will get carried
away. The majority vote of those senators and representatives
represents, albeit indirectly, the majority will of the People.
Hence government regulation is legitimate as the product of
majority rule.

Barnett rejects this view of the Constitution in favor of what
he calls “the Republican Constitution.” On Barnett’s account, the
Founders did not design our Republic to enable elected
representatives to “re-present” the will of the majority.? For one
thing, such an approach would be inadequate to counter the risk
of factions and democratic excess. For another, the Founders’
mistrust of democracy indicates that preserving majority rule was
not in fact their primary concern. Drawing on, among other
things, the Declaration of Independence and the Virginia
declaration that inspired it, Barnett claims that the Founders’
purpose in forming the United States was the preservation of the
pre-existing natural rights of the People—each and every one.’
These natural, inalienable rights include the rights to life, liberty,
and property.'°

In the design of the Republican, as opposed to the
Democratic, Constitution, elected representatives serve to secure
the natural rights of the individual sovereigns who comprise “We
the People,” not to carry out the mandate of the majority that
voted them into office. The legitimacy of government rests on the
consent of the governed, and the Republican Constitution
conceives of that consent as flowing from individuals rather than
the people as a group. Given that the consent of these individuals
is only constructive, it ought to extend no farther than that to
which a rational person would consent. A rational person would
give up his liberty interests only if doing so advanced the larger

8. See p. 27 (maintaining that under the republican approach, our representative
government serves as “a popular ‘check’ on the servants of the people” rather than as “a
practical way to ‘re-present’ the will of the sovereign people”); p. 23 (under a Republican
Constitution, the “purpose [of government] is not to reflect the people’s will or desire —
which in practice means the will or desires of the majority —but to secure the preexisting
rights of the We the People, each and every one of us”).

9. See pp. 33-41 (describing the origins of the Declaration and how it captured
thinking about natural rights at the time of the Founding).

10. See pp. 38-39; see also p. 69 (asserting that “the right to acquire, possess, and use
property is a vital means to the pursuit of happiness™).
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goal of securing his life, liberty, and happiness. That line defines
the scope of authority conferred by the People (the principals) to
government officials (their agents).

Thus the republican vision of the Constitution counsels
courts and constitutional scholars to worry less about preserving
the product of the democratic process than about the way the
democratic process is apt to trample the rights of individuals.
Because the point of government is to secure the pre-existing
natural rights of the People, legislation is not presumptively
legitimate simply because it has majority sanction. On the
contrary, regardless of that majority sanction, it is presumptively
illegitimate to the extent that it infringes upon the natural rights
of individual sovereigns. Courts should not give statutes a
presumption of constitutionality when they review them; instead,
the state should bear the burden of justifying legislation as lying
within its limited authority to secure the life, liberty, and property
of the People. Nor should courts be unduly deferential when
reviewing the state’s proffered justification. They should return in
Due Process and Equal Protection challenges to the more
demanding form of “rational basis” review practiced by courts in
the Lochner era. And because structural constraints are often
more effective than substantive limits in preserving individual
liberty, courts should put teeth in the doctrines that enforce limits
on federal legislative power.”> As Barnett explains, “when the
liberty of a fellow citizen and joint sovereign is restricted, judges
as agents of these citizens have a judicial duty to critically assess
whether the legislature has improperly exceeded its just powers to
infringe upon the sovereignty of We the People” (p. 25).

II. THE HISTORICAL CASE FOR JUDICIAL
ENFORCEMENT OF THE REPUBLICAN CONSTITUTION

Given Barnett’s stature as an originalist, one might come to
Our Republican Constitution expecting an originalist argument,
and the book’s first chapter, which is devoted to founding-era
history, gives it that flavor. Yet Barnett does not contend that the

11. Thus, for example, “any rational person” would consent to “the equal protection
of their [sic] fundamental rights, including their [sic] health and safety” (p. 43); see also
p. 75 (attributing this view of consent to John Locke).

12. See pp. 169-84 (describing the Constitution’s structural and substantive
constraints upon legislative power and arguing that the former are more effective in
preserving individual liberty).



66 CONSTITUTIONAL COMMENTARY  [Vol. 32:61

Constitution’s text demands acceptance of either the republican
vision or the more searching form of judicial review for which he
advocates. The book is less about what the Constitution’s original
public meaning requires than about what is normatively
attractive. Barnett claims it is desirable to understand the
Constitution as a document designed to secure the natural rights
of individual sovereigns, and that one accepting that view should
find it similarly desirable for courts to play an active role in
ensuring that the government not exceed the bounds of its
authority. History, particularly founding-era history, is an
important data point in his normative case: one reason we should
find the republican vision attractive is that the founding
generation did.

It is worth observing, however, that the history Barnett
recounts is not entirely one-sided. He assembles evidence from
the Declaration of Independence, early state Constitutions, and
the Federalist Papers to support his argument that those who
drafted and ratified the Constitution were committed to an
individual rather than collective view of popular sovereignty.
Vetting that claim would require independent study of the
historical record, but even taken on its own terms, the evidence
does not reflect unwavering insistence upon what Barnett
describes as the republican conception. Instead, his account
suggests that conflict between the republican and democratic
views surfaced almost immediately. For instance, he indicates that
the division is evident in the conflict between the Hamiltonian
Federalists who favored broad national power and the
Jeffersonian Republicans who stood for more limited federal
government.” Barnett points to the opinions of Justices Jay and
Wilson in Chisholm v. Georgia as support for an individual
conception of popular sovereignty, but, as he acknowledges,
Justice Iredell’s opinion clearly adopts the collective view.!* The
same divide exists between the opinions of Justices Chase and

13.  See p. 86 (asserting that “in its early days, the Republican opposition to the
Federalists was in defense of the constitutional limitations of national power that
characterizes what I am calling our Republican Constitution”).

14. See pp. 72-73 (describing the opinions in Chisholm v. Georgia,2 U.S. 419 (1793)).
Barnett disputes the claim that the ratification of the Eleventh Amendment represented
an embrace of Justice Iredell’s view. See p. 80 (arguing that the Eleventh Amendment
“said nothing to repudiate the underlying principle of individual popular sovereignty
articulated by Jay and Wilson . . . [i]t merely changed the text of Article III to deny federal
courts the jurisdiction to hear such cases”).
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Iredellin Calder v. Bull."” If conflict existed that early, it is difficult
to characterize Barnett’s republican view as one uniformly held in
the founding era.

Competition, moreover, apparently persisted between these
two views throughout American history. According to Barnett,
the issue of individual versus collective popular sovereignty
divided the pro-slavery Democratic Party (that emerged during
Andrew Jackson’s presidency) from the abolitionist Republican
Party (that emerged gradually in the years leading up to 1860).1
Barnett describes the Reconstruction amendments as a triumph
of the republican over the democratic view.”” That triumph was
short-lived, however, for the South used the democratic view as a
justification for a white majority to impose the odious Jim Crow
regime on an African American minority.®® New Deal
progressives succeeded in rendering the democratic view the
dominant one, and modern conservatives as well as modern
liberals are the heirs of the New Dealers insofar as they both
profess commitment to the importance of majority rule and
concern about the ability of judicial review to interfere with it.'

Barnett puts his finger on some of theoretical commitments
that divide modern Americans. I do not here explore Barnett’s
choice of the labels “Democratic” and “Republican” or the way
he describes the political history; other contributions to this
symposium take up those questions.*’ Here, I simply observe that

15. See p. 73 (contrasting Justice Chase’s commitment to the sovereignty of each
individual with Justice Iredell’s commitment to the sovereignty of the democratic majority
in Calder v. Bull,3 U.S. 386 (1798)).

16. See p. 87 (asserting that the Democratic Party of Andrew Jackson and Martin
Van Buren “often called itself ‘the Democracy’ because it presumed to speak for the
people as a whole™); pp. 89-97 (maintaining that the Democratic Party was pro-slavery and
that its view of popular sovereignty permitted the majority to enslave the minority); pp.
90-98 (describing the evolution of the Republican party from the antislavery movement
and characterizing it as grounded in a commitment to the sovereignty of each individual).

17.  See pp. 106-11 (describing how the Reconstruction amendments led to a more
Republican Constitution).

18. See id. at 120-24 (describing the decline of the republican view in the post-
Reconstruction era).

19.  See pp. 124-63 (describing the rise and influence of progressivism).

20. See Jack Balkin, Which Republican Constitution? 32 CONST. COMMENT. 31
(2016) (arguing that Barnett’s version of “republicanism” is closer to “natural rights
liberalism™ than to the “historical tradition of republicanism”); id. at 42 (arguing that
Barnett’s imagined opposition “between the Republican and Democratic Constitutions is
really a schematic or idealized version of the struggle between classical liberalism and
progressivism at the beginning of the twentieth century”); id. at 43 (claiming that Barnett
unfairly “lumps modern liberals together with progressives”); see also Sanford Levinson,



68 CONSTITUTIONAL COMMENTARY  [Vol. 32:61

even taken on Barnett’s own terms, competition between the
republican and democratic views of sovereignty seems to be as old
as the Constitution itself.

History is more complicated when it comes to Barnett’s
argument about the role of the courts in protecting the natural
rights of individual sovereigns against unauthorized government
interference. As with the republican vision itself, Barnett does not
claim that the Constitution’s original public meaning requires
courts to review statutes as he suggests. On the contrary, he
acknowledges that the constitutional text is silent on this point
and maintains that the approach one takes “will depend on
whether one holds a republican or democratic vision of the
Constitution” (p. 111). Yet if founding-era commitment to the
republican vision was as unwavering as Barnett maintains, and if
the republican vision logically leads to greater reliance upon
judicial review, one would expect to see many founding-era cases
in which litigants came to the courts to enforce their rights to
liberty and property against self-seeking democratic majorities.
But Barnett does not identify federal or state cases in which
litigants claimed—under either the federal or state
constitutions—that statutes were invalid because they infringed
upon the natural rights of the People.” To be sure, the lack of
general federal question jurisdiction meant that federal courts, at
least, would have had a limited opportunity to consider such
claims, but that limited jurisdiction itself reflects an early view
about the limited role of the federal courts.” Whatever support
history gives to the case for a Republican Constitution, it appears

Randy Barnett’s Disdain for Democracy (and John Marshall}, 32 CONST. COMMENT. 113,
114-16 (2016) (critiquing Barnett’s use of the term “republican”).

21. Litigants could have raised such a challenge to federal legislation after the Fifth
Amendment was ratified in 1791. See U.S. CONST. amend. V (providing that no person
shall be deprived of life, liberty, or property without due process of law). A claim that rent-
seeking state legislation violated the United States Constitution could not have been made
until after the Fourteenth Amendment was ratified. Nonetheless, one would expect to see
such challenges made to state laws under state constitutions, particularly if those state
constitutions were indeed committed to the republican vision. See p. 67 (contending that
many state constitutions were so committed). Barnett does point out that Corfield v.
Coryell, 6 Fed. Cas. 546 (C.C. Ed. Pa. 1823) invoked the concept of natural rights, but that
case involved a claim by a nonresident that New Jersey was discriminating in violation of
Atrticle IV’s Privilege and Immunities Clause rather than a claim that a statute is invalid if
it is not truly designed to secure the natural rights of the People.

22. Congress did not enact a lasting grant of general federal question jurisdiction
until 1875.
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to cut the other way with respect to the role of the courts in
enforcing it.

ITII. THE RATIONAL BASIS TEST AND THE
: LEGISLATIVE PROCESS

The modern rational basis test instructs courts to uphold a
statute if it can posit a permissible reason why the legislature
might have enacted it. Barnett criticizes this test, insisting that
courts must identify a statute’s actual purpose to evaluate its
constitutionality. As he puts it, courts “should ferret out when [the
legislature’s] ‘just powers’ are being invoked as a mere pretext to
exercising powers that have not been—and cannot justly be —
entrusted to a republican government, where the people are the
ultimate sovereigns” (p. 112). Courts need to “realistically assess
whether restrictions on liberty were truly calculated to protect the
health and safety of the general public, rather than being the
product of ‘other motives’ beyond the just powers of a republican
legislature.”” This is necessary because “[r]equiring the
government to identify its true purpose and then show that the
means chosen are actually well suited to advance that purpose
helps to smoke out illicit motives that the government is never
presumed by a sovereign people to have authorized” (p. 232).

Barnett portrays the statutes at issue in many of the classic
Fourteenth Amendment cases—including Lochner, Carolene
Products, and Lee Optical— as illustrative of regulations actually
designed to protect the economic interests of a powerful faction
at the expense of a weaker minority rather than to advance any
public interest in health or safety.?* The anemic rational basis test
permits such statutes to be characterized as reasonably calculated
to serve a legitimate end, but Barnett maintains that anyone who
believes that has been hoodwinked. The maximum-hours statute
challenged in Lochner protected commercial bakeries from

23. See p. 125 (emphasis added) (praising the late-18th and early 19th century courts
who took this approach).

24. Barnett also characterizes the statute at issue in the Slaughter-House Cases, which
required all butchers to use a particular facility, as one giving a private monopoly to the
company that owned this facility. See pp. 115-16. Muller v. Oregon addressed a statute
protecting white male union members from competition with women, and Nebbia v. New
York involved a statute that helped large milk distributors avoid competition from small
retailers operating in poor neighborhoods. See p. 223.



70 CONSTITUTIONAL COMMENTARY [Vol. 32:61

competition by smaller, ethnic bakeries;* the ban on filled milk
challenged in Carolene Products insulated the makers of other
dairy products from competition;*® and the prescription
requirement challenged in Lee Optical protected optometrists
from competition by opticians who could sell cheaper glasses (pp.
222-223). '

Barnett’s emphasis on the importance of recovering the
legislature’s true purpose understates the complexity of
identifying legislative intent. It is extraordinarily difficult—if
possible at all—for a court to glean what was “really” going on
behind the scenes of a statute.” A legislature is a multimember
body, and different members may have different motives. Perhaps
some legislators enacting a ban on filled milk were concerned
about its health effects and others were beholden to a powerful
dairy lobby. Whose intent controls? Is such a statute truly
calculated to promote health and safety or is it the kind of rent-
seeking statute that rational individual sovereigns would not
countenance? Do the rent-seeking motives of some legislators
corrupt the statute if other legislators act with the public welfare
in view? Where, moreover, would a court look to discover the
legislature’s true motive? Legislative history is unlikely to contain
an express acknowledgement of illicit motive, and even if it did,
floor statements and committee reports do not reliably reflect the
views of the majority who supported the statute. Current doctrine
accepts a possible, rational purpose —i.e., one that can be inferred
from the statutory text—rather than engaging in a hunt for the
actual, subjective purpose precisely because the latter is illusory.?

25. See p. 138 (noting that the provision capping the hours of bakery employees at 60
per week benefited commercial bakeries that could schedule their workers in shifts at the
expense of smaller, ethnic bakeries with fewer employees).

26. See p. 156 (asserting that filled milk was healthier than fresh cow’s milk, which
carried dangerous bacteria, and the “politically powerful dairy farm lobby” pushed
Congress to ban it from the market).

27. Cf. Kassel v. Consolidated Freightways Corp. of Delaware, 450 U.S. 662, 702-03
(1981) (Rehnquist, J., dissenting) (criticizing Justice Brennan’s argument that the Court
should consider only the legislature’s actual purpose, rather than a possible purpose, in
adjudicating a Dormant Commerce Clause challenge because, inter alia, “it assumes that
individual legislators are motivated by one discernible ‘actual’ purpose . ..”).

28. See John F. Manning, The Absurdity Doctrine, 116 HARV. L. REv. 2387, 2450
(2003) (arguing that a court that looks for “‘actual’ legislative purpose risks attributing
unwarranted coherence to the legislative process, which may entail logrolling or other
strategic voting, making concessions to strongly felt but outlying interests, or papering over
disagreements to ensure the legislation’s passage” and that respect for this “inherently
unruly legislative process” requires judges to “focus only on the rationality of the
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In addition to forcing identification of the government’s true
purpose, Barnett calls for greater scrutiny of the fit between
statutory ends and means. On the one hand, he offers a
compelling case that modern courts have occasionally stretched
even the existing rationality test too far. For example, it is indeed
difficult to see the connection between safe casket-making and a
funeral home director’s license.”” A rational basis test ought not
mean that courts are obliged to accept explanations that beggar
all belief.

On the other hand, the strength of the “rational basis” test
can vary according to the perspective of the beholder, and Barnett
favors one with more bite. In calibrating the strength of the test,
it is important to keep in mind — especially with respect to the kind
of complex legislation that emerges at the federal level—that
courts cannot seek too much perfection from the often-chaotic
legislative process.’® Modern textualists in particular have
emphasized the ways in which the battle between competing
interests shapes legislation. In the federal system, the process of
bicameralism and presentment forces compromise between the
House and the Senate, as well as between both houses and the
President. But even within each house, “[b]ills are shaped by a
process that entails committee approval, the scheduling of a floor
vote, logrolling, the threat of filibuster, the potential for
presidential veto, and an assortment of other procedural
obstacles.”! Passing these veto gates requires proponents to
compromise with opponents, and compromise can produce
awkward language.® For example, it may be necessary to narrow

legislative outcomes themselves, not on whether those outcomes further some actual or
likely legislative purpose.”); see also Edwards v. Aguillard, 482 U.S. 578, 636-37 (1987)
(Scalia, J., dissenting) (“For while it is possible to discern the objective ‘purpose’ of a
statute (i.e., the public good at which its provisions appear to be directed) . . . discerning
the subjective motivation of those enacting the statute is, to be honest, almost always an
impossible task.”).

29. See p. 233 (relating “story of the Benedictine monks of St. Joseph Abbey in
Louisiana who were barred by the Louisiana State Board of Embalmers & Funeral
Directors from selling caskets without a funeral home director’s license™).

30. See Manning, supra note 28, at 2446 (“[T]he rational basis test . . . . starts from
the premise that a properly functioning legislative process often produces imperfect
legislation, rough accommodations, and uneven compromises.”).

31. Id at2417.

32. See Landgraf v. USI Film Prods., Inc., 511 U.S. 244, 286 (1994) (“Statutes are
seldom crafted to pursue a single goal, and compromises necessary to their enactment may
require adopting means other than those that would most effectively pursue the main
goal.”); Preseault v. 1.C.C., 494 U.S. 1, 19 (1990) (“The process of legislating often involves
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or broaden language in order to bring others on board.® As
Justice Thomas wrote for the Court in refusing to apply the
absurdity doctrine to awkwardly drawn provisions in a pension
statute:

[N]egotiations surrounding enactment of this bill tell a typical
story of legislative battle among interest groups, Congress, and
the President. Indeed, this legislation failed to ease tensions
among many of the interested parties. Its delicate crafting
reflected a compromise amidst highly interested parties
attempting to pull the provisions in different directions. As
such, a change in any individual provision could have
unraveled the whole.*

Reaching agreement about how to handle a particular social
or economic problem requires give and take from parties who
have not only conflicting self-interests but also conflicting ideas
about what best serves the public interest.

No statute, moreover, pursues its purpose at all costs. A
legislature must draw the line somewhere, and deferential
rational-basis review acknowledges that line-drawing is often
awkward.” Take, for example, the statute at issue in Lochner.
Barnett insists that it was irrational for the New York legislature
to cap the hours of bakery employees but not bakery owners (p.
130). Even assuming that it would have better served the
legislative purpose to cap the hours of the owners too, must the
legislature do everything at once?*® Perhaps the legislature drew
the line at bakery employees because it thought they were, all
things considered, likely to benefit more than owners from fewer
hours. Or perhaps owners would have vehemently opposed limits
on their hours, and the bill might have failed if they were included.

tradeoffs, compromises, and imperfect solutions, and our ability to imagine ways of
redesigning the state to advance one of Congress’ ends does noes not render it irrational.”).

33. See Manning, supra note 28, at 2417 (pointing out that imperfect statutory
language “may well reflect an unrecorded compromise or the need to craft language
broadly or narrowly to clear the varied veto gates encountered along the way to
enactment”).

34. Barnhart v. Sigmon Coal Co., 534 U.S. 438, 461 (2002).

35. Cf US. R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 179 (1980) (observing that
line-drawing ““inevitably requires that some persons who have an almost equally strong
claim to favored treatment be placed on different sides of the line,” and the fact [that] the
line might have been drawn differently at some points is a matter for legislative, rather
than judicial, consideration”) (quoting Matthews v. Diaz, 426 U.S. 67, 83-84 (1976)).

36. Cf. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting) (“Men
whom I certainly could not pronounce unreasonable would uphold [the hours cap] as a
first'instalment [sic] of a general regulation of the hours of work.”).
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A statute is not necessarily irrational or contrary to the public
interest because it would have been reasonable to do more.

In sum, the Court’s current approach, which accepts
hypothetical purposes and demands only minimal rationality,
accounts for the normal functioning of the legislative process. The
legislature is not an idealized body that acts with one mind, but a
multimember body that produces legislation through a complex
and even chaotic process. Any bill that runs the gamut of this
process represents compromises made along the way, sometimes
to resolve the competing desires of different constituencies and
sometimes because the legislature has drawn a line somewhere.

IV. THE INSTITUTIONAL CAPACITY OF THE COURTS

Barnett proposes to alter the current regime of highly
deferential judicial review of social and economic legislation in
two respects. He would both put more bite into rationality review
and reverse the presumption of constitutionality. Under current
doctrine, courts assume that statutes are constitutional unless the .
challenger shows otherwise. When applied to federal legislation,
this presumption reflects respect for a coordinate branch, and
when applied to a state statute, it reflects respect for the states.
Barnett implicitly rejects departmentalism, inter-branch comity,
and federalism as good reasons for the presumption; he argues
that the presumption is always inappropriate because it favors the
servant over the principal.’’ A constitutional challenge to a statute
is a mechanism by which an individual sovereign calls the
legislature to account. The presumption, he says, should thus run
the other way—the individual sovereign is entitled to an
explanation for why the legislature has acted within the scope of
its limited authority to secure the People’s natural rights.
Reallocating the burden, particularly when combined with more
searching substantive review, better preserves the sovereignty of
the People.

37. See p. 229 (asserting that a judge who “simply ‘presumes” that the legislature is
acting properly, or ‘defers’ to the legislature’s own assessment of its powers, then that judge
is not acting impartially”). In any suit, someone has to bear the burden of proof. Here,
either the challenger must bear the burden of showing that the statute is unconstitutional
or the government must bear the burden of showing that it is. Despite Barnett’s wording,
his attack on the presumption of constitutionality seems better understood as a claim about
where the burden should be placed than as a claim that placing a burden reflects judicial
bias.
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Barnett’s call for greater judicial willingness to invalidate
statutes reflects confidence in the ability of the courts to protect
individual liberty, particularly relative to the legislatures he
describes as so easily corrupted by faction. Yet while he offers a
fulsome explanation of why we should mistrust legislatures, he
spends less time defending the institutional capacity of the courts.

Highly deferential judicial review reflects the judgment that
a more searching inquiry would pull judges into terrain they are
not good at navigating. Rational-basis review under the Due
Process and Equal Protection Clauses is a case in point. The
current, deferential regime reflects humility about the capacity of
judges to evaluate the soundness of scientific and economic
claims; Barnett’s approach, by contrast, reflects confidence that
they are up to the job. Is that confidence warranted? Are judges
well suited to assess competing claims about the nutritional value
of filled milk or a complex environmental policy?*® To be sure,
Barnett acknowledges that judges are not perfect; he observes
that “[a]cross-the-board skepticism about the rationality of a
restriction on liberty does not guarantee that prejudice bolstered
by junk science will lose” (p. 148). He does not address the
- opposing concern, however, that judges will reject scientific or
economic claims that they ought to accept.

Moreover, nearly every government regulation comes at
some price to individual liberty. Determining whether a
government regulation truly serves the public interest, therefore,
requires determining whether the price is worth paying. Would
courts be good at identifying and re-weighing relative costs and
benefits of decisions like a ban on the use of medicinal
marijuana?® They attempt to identify and reweigh the costs and
benefits of state regulation in the context of the Dormant
Commerce Clause, and there is longstanding controversy about
whether they are equipped to do it well.*0

38. See p. 234 (criticizing the Carolene Products Court for relying on “junk science”
to sustain a ban on the sale of “filled milk”). Barnett says that it was easy for the lower
court in Lee Optical to conclude that operating a lensometer does not require the expertise
of a specialist (like an optometrist) but can be operated by any “reasonably intelligent
person” (like an optician) (p. 238). Regardless whether that conclusion would be easy to
reach, many statutes would present far more complex questions.

39. See p. 188 (suggesting that prohibiting medicinal marijuana would violate either
the Due Process Clause or the Ninth Amendment).

40. See, e.g., Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564
(1997) (Thomas, J., dissenting) (insisting that “any test that requires us to assess,” inter
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Apart from institutional capacity, Barnett does not talk
about the features of Article III that have traditionally provoked
worry about over-zealous exercises of the power of judicial
review. Consider life tenure. On the one hand, life tenure may
make judges brave enough to stand up to the majority. On the
other hand, life tenure means that judges are unaccountable for
bad decisions so long as they are not insane or corrupt. If judges
get it wrong, the People have no way to remove them from office.
While one can doubt whether the People can effectively discipline
legislators at the ballot box for any given policy choice,”
legislators must still ultimately face the People to keep their jobs.
Article III judges— particularly Supreme Court justices, whose
decisions are not subject to reversal by a higher authority—
answer to no one. The feeling of infallibility that accompanies
finality is a force to be guarded against.*” Properly understood, a
commitment to judicial restraint is a commitment to resist the
temptation to exceed the bounds of the judicial power.

My choice of the word “power” is deliberate. Barnett
contrasts the “power” of Congress with the “duty” of judicial
review. He says that Article I's choice of the word “power” to
describe the scope of Congress’s authority invokes “long-standing
principles of agency law;” the government exercises its power “on
behalf of and subject to the control of the principal,” the sovereign
People who granted it power (p. 63, emphasis omitted). Power, he
explains, goes hand in hand with limits. When he is talking about
judicial review, by contrast, he stresses that it is not a “power” but
a “duty” of the courts. In characterizing it as a duty, he stresses
that Federalist No. 78 called it a “duty,” as did Marbury v.
Madison in insisting that “[i]t is emphatically the province and
duty of the judicial department to say what the law 1s.” (p. 60,

alia, “whether a particular statute serves a ‘legitimate’ local public interest” and “whether
there are alternative means of furthering the local interest that have a ‘lesser impact’ on
interstate commerce, and even then makes the question ‘one of degree,” surely invites us,
if not compels us, to function more as legislators than as judges.”); Southern Pacific Co. v.
Arizona, 325 U.S. 761 (1945) (Black, J., dissenting) (“Whether it is in the interest of society
for the length of trains to be governmentally regulated is a matter of public policy. . . . this
Court [should] leave that choice to the elected legislative representatives of the people
themselves, where it properly belongs both on democratic principles and the requirements
of efficient government.”).

41. See pp.176-77 (arguing that it is a fiction to believe that voters can discipline the
policy choices of legislators through elections).

42. Cf Brown v. Allen, 344 U.S. 443, 540 (1953) (Jackson, J., concurring) (“We are
not final because we are infallible, but we are infallible only because we are final.”).
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emphasis omitted). The choice of the word “duty” rather than
“power” is significant, Barnett argues, because “[p]owers can and
should be exercised with discretion or ‘restraint,” but we don’t
speak the same way of our duties . . . [r]ather, we think these
duties should be completely and fully honored. In contrast, the
exercise of our powers can be characterized as a matter of
discretion and moderation” (p. 126).

The Constitution, however, nowhere refers to a “duty of
judicial review.” The ability to engage in judicial review exists by
virtue of the “judicial Power” conferred by Article III, because
that is the provision that enables federal courts to act. For
constitutional purposes, then, judicial review is an exercise of
power. If the distinction between “duty” and “power” matters in
the way Barnett says—i.e., that the concepts of restraint and limits
are inapplicable to the exercise of “duty” —then judicial review
falls in the “power” category. Just as Congress must be cognizant
of the limits upon its legislative power, the courts must be
cognizant of the limits upon their judicial power.

Barnett is much less concerned about courts exceeding the
limits of the judicial power than about their not doing enough.
When he addresses the potential harms of judicial review, he
focuses on the harm the Court inflicts when it fails to invalidate a
statute that it should. To make the point, he invokes examples
about which there is agreement that the Court should have
intervened, such as Plessy v. Ferguson,® as well as those about
which there is not, such as United States v. Carolene Products.**
Barnett does not discuss, however, the harm the Court can do
when the mistake runs the other way: when it invalidates
legislation that it should let stand. Focusing on the danger of the
Court’s doing too little rather than too much is consistent with
Barnett’s generally libertarian approach, which is reflected in the
presumption of unconstitutionality he would give statutes—
regulation is presumed to be unauthorized unless the government
can show otherwise.* If government should regulate less, it is
better for the Court to err on the side of striking down too much
regulation than on the side of letting too much stand.

43. 163 U.S. 537 (1896).

44, 304 U.S. 144 (1938).

45. In other work, Barnett has argued that courts should replace the presumption of
constitutionality with a presumption of liberty. See supra note 4. He does not make that
argument express in OUR REPUBLICAN CONSTITUTION.
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Even under the republican vision that Barnett elaborates,
however, wrongful invalidation of regulation should be
concerning. He argues that the purpose of government is to secure
our pre-existing rights and that the government does that through
regulations that promote health and safety. If courts stand in the
way of legitimate health and safety regulation, they cripple the
ability of government officials (the agents) to pursue policies
securing the rights of individual sovereigns (the principals).
Barnett keeps his focus on the sovereigns who challenge
legislation in court. But of course other sovereigns favor the
challenged policy, and it is unfair (not to mention
unconstitutional) for courts to prevent them from achieving
permissible aims.

There are winners and losers in the battle over whether to
pass any given statute. Barnett is not a big fan of democracy, but
voting is undeniably part of our system. Even if our Constitution
is the republican one for which Barnett advocates, when a
majority of the elected representatives who serve the People
supports a constitutionally permissible statute, that statute is
binding even on those who dissent from it. Overall, Barnett too
quickly dismisses concerns about judicial activism. While he is
right to insist that courts ought not operate based on a distorted
understanding of judicial restraint," he overcompensates in the
other direction. There is a risk that a faction can run away with
the legislative process, but there is also a risk that a faction will
conscript courts into helping them win battles they have already
lost, fair and square.

When litigants challenge the constitutionality of a statute in
the Supreme Court, the question is whether those who object to
the statute are entitled to a national rule precluding such
regulation. Barnett’s insights about federalism, while aimed at
Congress, are relevant here. Barnett observes that nationalizing
policy preferences risks increasing political polarization by
entirely eliminating the possibility of dissent. “[T]he more
important the issue,” he points out, “the more likely it will
engender a political war of all against all to avoid having another’s
social policy imposed on you” (p. 183, emphasis omitted).”” While
he is talking about Congress, the point is also applicable to the

46. Seeinfra Part V.
47.  Seealso pp. 183-84 (“[T]he more important the issue, the less it is fit to be decided
at the national level.”).
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Supreme Court. Because the Court’s holding on a constitutional
question stands as a national rule that precludes local variation,
battles in high profile cases are incredibly pitched and their results
can be politically polarizing.*® The Court’s reluctance to disturb
statutes that do not involve fundamental rights or suspect
classifications limits the number of such battles that play out
before it; insofar as state laws are concerned, the Court’s
deferential approach errs on the side of permitting local variation.
More vigorous enforcement of federalism might decrease the risk
of over-nationalizing policy preferences at the hands of Congress;
at the same time, more vigorous enforcement of the Due Process
and Equal Protection Clauses may increase the risk of over-
nationalizing policy preferences at the hands of the Supreme
Court. Once the Supreme Court weighs in on a constitutional
question, the entire nation is bound, and the opportunity for
regional differences is extinguished.

Deferential judicial review of run-of-the-mill legislation is
consistent with the reality that the harm inflicted by the Supreme
Court’s erroneous interference in the democratic process is
harder to remedy than the harm inflicted by an ill-advised statute.
The Supreme Court’s constitutional mistakes are extremely
difficult to correct; one can hope only for a change of heart, a
change of personnel, or a change by constitutional amendment.
By contrast, it is feasible, even if difficult, to repeal or amend bad
statutes, and both Congress and state legislatures do it with
varying levels of frequency. At the state level, moreover, the harm
of an ill-advised statute is regionally confined. Even if one state
legislature makes a mistake, the other forty-nine remain free to
choose a different course. A Supreme Court constitutional error,
however, applies nationwide.

When it comes to confidence in the courts, it is worth noting
that Barnett’s examples highlight the ability of courts to curb the
legislatures who enable rent-seeking majorities to unfairly restrict
the liberty and property rights of minorities. He thus envisions the
way that property-protective courts can curb the influence of
progressive legislatures. But what if the tables are turned, and

48. Cf William Eskridge, Pluralism and Distrust: How Courts Can Support
Democracy by Lowering the Stakes of Politics, 114 YALE L.J. 1279, 1313 (2005) (asserting
that “Roe essentially declared a winner in one of the most difficult and divisive public law
debates of American history,” and it “was a threat to our democracy because it raised the
stakes of an issue where primordial loyalties ran deep”).
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there are progressive courts and a property-protective
legislature?* Would Barnett find it as attractive to have courts
engaging in more aggressive judicial review? If one worries about
the political inclinations of judges creeping in—and Barnett’s
critique of progressive judges indicates that he does—then one
might be warier about enhancing the risk that judges will confuse
the demands of the Constitution with their own conception of the
public interest.

Barnett characterizes courts as a refuge from the
majoritarian excesses of the legislature, but they are only a refuge
if they are untainted by the corrupting influences that Barnett sees
in the democratic process. The history he recounts leaves one to
wonder why he has such faith in courts. Would Prigg, Dred Scott,
and Plessy have come out differently if courts had only applied
the standard Barnett proposes? Was it really a misguided
attachment to judicial restraint that drove those cases, or did the
Court see through the same discriminatory lens as the
legislature?*° Courts are not always heroes and legislatures are not
always villains. They are both capable of doing good, and they are
both capable of doing harm.

Even if courts were always heroes, however, they could not
offer us complete protection from legislative overreaching. The
reality is that Congress and the President are frequently the only
institutional actors with the opportunity to evaluate the
constitutionality of legislation. In describing checks and balances,
Barnett says, “Not only does such legislation have to pass two
chambers of Congress, but it must be approved by the president
and evaluated for constitutionality by the judiciary” (p. 211). But
it doesn’t. Courts only get the opportunity to engage in judicial
review when litigants with standing file complaints. Limitations
upon standing—most notably, the general prohibition of
“taxpayer standing” —mean that there are a great number of laws
that federal courts never review. Courts do not, and in our

49. Cf John Copeland Nagle, Newt Gingrich, Dynamic Statutory Interpreter? 143 U.
Pa.L. REV. 2209 (1995) (pointing out that proponents of dynamic statutory interpretation
may be less enthused about the project of updating statutes to reflect current political
preferences when the congressional majority is conservative).

50. A court opining that “we cannot say that a law which authorizes or even requires
the separation of the two races in public conveyances is unreasonable,” Plessy v. Ferguson,
163 U.S. 537, 55051 (1896), does not seem the kind of court likely to reach a different
result even if the standard of review were more exacting.
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constitutional system cannot, have as great a role in policing the
political branches as Barnett would like them to.

V.JUDICIAL RESTRAINT

Our Republican Constitution is animated in large part by
Barnett’s frustration with what he regards as a misguided
attachment to judicial restraint, particularly on the part of
conservatives.’! In NFIB v. Sebelius, the inspiration for Barnett’s
book, Chief Justice Roberts pushed the Affordable Care Act
beyond its plausible meaning to save the statute. He construed the
penalty imposed on those without health insurance as a tax, which
permitted him to sustain the statute as a valid exercise of the
taxing power; had he treated the payment as the statute did—as a
penalty—he would have had to invalidate the statute as lying
beyond Congress’s commerce power.” Barnett vehemently
objects to the idea that a commitment to judicial restraint—
understood as deference to democratic majorities—can justify a
judicial refusal to interpret the law as written.

Barnett is surely right that deference to a democratic
majority should not supersede a judge’s duty to apply clear text.
That is true, incidentally, even if one subscribes to the collective
view of popular sovereignty, for a judge who adopts an
interpretation inconsistent with the text fails to enforce the statute
that commanded majority support. If the majority did not enact a
“tax,” interpreting the statute to impose a tax lacks democratic
legitimacy. Insofar as Barnett aims his critique of judicial restraint

51. Seep.17 (asserting that with NFIB v. Sebelius, “[tlhe chickens of the conservative
commitment to judicial restraint had thus come home to roost.”); see also p. 81 (asserting
that “the tragedy of the Supreme Court’s decision in the Obamacare case was made
possible by modern-day ‘judicial conservatives’ accepting as valid the progressive attack
on our Republican Constitution.”); p. 248 (“The visibility of our Obamacare challenge and
the way a Republican-nominated, conservative chief justice snatched defeat from the jaws
of victory, may prove to be a political inflection point.”).

52. See NFIB v. Sebelius, 132 S. Ct. 2566, 2593~2600 (2012) (characterizing the
“penalty” imposed by the individual mandate as a “tax”). The other four justices in the
majority on this issue would not have needed to construe the penalty as a tax to save the
statute, because they thought that the Commerce Clause authorized Congress to impose
the mandate. See id. at 2609 (Ginsburg, J., concurring in part, dissenting in part) (“Unlike
the Chief Justice, however, I would hold, alternatively, that the Commerce Clause
authorizes Congress to enact the minimum coverage provision.”). The four dissenting
justices objected that “[w]e have never held that any exaction imposed for violation of the
law is an exercise of Congress’ taxing power—even when the statute calls it a tax, much
less when (as here) the statute repeatedly calls it a penalty.” See id. at 2651 (joint opinion
of Scalia, J., Kennedy, J., Thomas, J., and Alito, J., dissenting).
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at the conservatives in his popular audience, it is worth
considering why they might misunderstand the concept. It may be
because they consider themselves originalists but misunderstand
originalism.

- Originalism is associated with judicial restraint in the popular
consciousness because it emerged in the 1980s as a conservative
response to the perceived activism of the Warren and Burger
Courts.” Originalists insisted that the Court needed to be reined
in so that the democratic process could function. They
characterized originalism as a mechanism for stopping the
minority of Supreme Court justices (and the elites who supported
them) from imposing their will on the American majority.
Originalism’s ability to restrain judges was trumpeted as its chief
virtue. It “was thought to limit the discretion of the judge” and to
promote “judicial deference to legislative majorities.”>*

Originalists have refined their arguments in the intervening
years, however, and they have abandoned the claim that one
should be an originalist because originalism produces more
restrained judges.” Originalism has shifted from being a theory
about how judges should decide cases to a theory about what
counts as valid, enforceable law.® The Constitution’s original
public meaning is important not because adhering to it limits
judicial discretion, but because it is the law. And because it is the
law, judges must be faithful to it.”’ As Keith Whittington has
explained, “The new originalism does not require judges to get

53. See Keith Whittington, The New Originalism, 2 GEO. JL. & PUB. POL. 599, 601
(2004) (“[Olriginalism was a reactive theory motivated by substantive disagreement with
the recent and then-current actions of the Warren and Burger Courts . . . .”). By saying
that originalism “emerged in the 1980s,” I do not mean that it was entirely new. It is simply
that before the 1980s, it was “not a terribly self-conscious theory of constitutional
interpretation, in part because it was largely unchallenged as an important component of
any viable approach . ...” Id. at 599. It emerged “in its modern, self-conscious form” after
it was attacked. Id.

54. Id. at 602.

55. Id. at 608-09 (explaining that the new originalists have largely abandoned the
empbhasis on judicial restraint).

56. See Mitchell N. Berman & Kevin Toh, On What Distinguishes the New
Originalism from the Old: A Jurisprudential Take, 82 FORDHAM L. REV. 545, 559 (2013)
(asserting that it is accurate to say that the new originalism “is principally a theory about
‘what counts as law.’”) (quoting Steven D. Smith, Reply to Koppelman: Originalism and
the (Merely) Human Constitution, 27 CONST. COMMENT. 189, 193 (2010).

57. Keith Whittington, Originalism: A Critical Introduction, 82 FORDHAM L. REV.
375, 393 (2013) (“There is now a widespread emphasis on the centrality of constitutional
fidelity to the originalist project, rather than the centrality of judicial restraint.”).
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out of the way of legislatures. It requires judges to uphold the
original Constitution —nothing more, but also nothing less.”*

The measure of a court, then, is its fidelity to the original
public meaning, which serves as a constraint upon judicial
decisionmaking.® A faithful judge resists the temptation to
conflate the meaning of the Constitution with the judge’s own
political preference; judges who give into that temptation exceed
the limits of their power by holding a statute unconstitutional
when it is not. That was the heart of the originalist critique of the
Warren and Burger Courts. At the same time, fidelity will
inevitably require a court to hold some statutes unconstitutional.*
When a statute conflicts with the Constitution, the fundamental
law of the Constitution must take precedence, and the ordinary
law of the statute must give way —because, properly understood,
it is not law at all. A court does not overstep simply by holding a
statute unconstitutional; it oversteps if it does so without
‘constitutional warrant. Assessing whether the Court has been
activist requires one to evaluate the merits of its decisions, not to
tally the number of statutes it has held unconstitutional.

Given their commitment to textual fidelity, one would be
hard-pressed to find many originalists who think that a court
should find a way to uphold a statute when determinate text
points in the opposite direction. That is certainly true if the
relevant text is constitutional. The Constitution’s meaning is fixed
until lawfully changed; thus, the court must stick with the original
public meaning of the text even if it rules out the preference of a
current majority. It is also true, however, if the relevant text is a
statute. Most originalists in constitutional interpretation are
textualists in statutory interpretation.”® Textualists interpret
statutes in accord with their original public meaning and maintain

58. See Whittington, supra note 53, at 609.

59. See Thomas Colby, The Sacrifice of the New Originalism, 99 GEO. L. J. 713, 751
(2011) (distinguishing between “judicial restraint—in the sense of deference to legislative
majorities” and “judicial constraint—in the sense of promising to narrow the discretion of
judges” (emphasis omitted)).

60. See Whittington, supra note 57, at 393 (asserting that “the tendency of the
judiciary to uphold or strike down political actions must be purely contingent” because it
is “[t]he stringency of constitutional requirements and the decisions of political actors
[that] will determine the extent to which an originalist court will actively strike down
legislation”).

61. See John F. Manning, Textualism and the Equity of the Statute, 101 COLUM. L.
REv. 1, 8 (2001) (noting that “statutory textualists are originalists in matters of
constitutional law™).
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that their meaning is fixed until lawfully changed. Because
textualists refuse to depart from clear statutory text, they would
consider it wrong to twist statutory text beyond what its meaning
will bear to avoid collision with a constitutional barrier.*

NFIB v. Sebelius might be explained by the fact that Chief
Justice Roberts has not proven himself to be a textualist in matters
of statutory interpretation. Even in straight-up statutory
interpretation cases, Chief Justice Roberts has found himself on
the opposite side of staunch textualists like Justices Scalia,
Thomas, and Alito precisely because of his willingness to depart
from ostensibly clear text to better serve the statutory purpose.®
Indeed, Richard Re has dubbed the Roberts Court’s approach
“the new Holy Trinity” after the case best known for openly
prioritizing purpose over text. While the Roberts version does not
expressly assert the power to depart from statutory text, Re

62. Thus modern textualists have backed away from the absurdity doctrine, which
justifies textual departures when the application of a statute’s plain text would produce an
inequitable result. See Manning, supra note 28, at 2485-86 (arguing that the absurdity
doctrine is inconsistent with the premises of modern textualism). They have also expressed
doubt about the legitimacy of those canons that arguably permit courts to depart from a
text’s ordinary meaning. See Amy Coney Barrett, Substantive Canons and Faithful Agency,
90 B.U. L. REV. 109, 164 (2010) (asserting that substantive canons permitting courts to
alter the language of a statute conflict with “[t}he bedrock principle of textualism,” which
“is its insistence that federal courts cannot contradict the plain language of a statute,
whether in the service of legislative intention or in the exercise of a judicial power to render
the law more just™).

63. Compare King v. Burwell 135 S. Ct. 2480, 2496 (2015) (holding in an opinion
written by Chief Justice Roberts that the phrase “Established by the State” in the
Affordable Care Act allows tax credits for insurance purchased on an exchange established
by the federal government) with id. at 2496 (Scalia, J., dissenting) (insisting in an opinion
joined by Justices Thomas and Alito that an exchange established by the federal
government does not qualify as an exchange “Established by the State”); compare Bond
v. United States, 134 S. Ct. 2077 (2014) (holding in an opinion written by Chief Justice
Roberts that the defendant’s use of toxic chemicals to injure her husband’s lover did not
constitute use of a “chemical weapon,” defined by the relevant statute as “any chemical
that can cause death, temporary incapacitation, or permanent harm to humans or
animals”) with id. at 2094 (Scalia, J., dissenting) (insisting in an opinion joined by Justices
Thomas and Alito that “it is clear beyond doubt that [the Chemical Weapons Convention
Implementation Act of 1998] covers what Bond did; and we have no authority to amend
it. So we are forced to decide —there is no way around it—whether the Act’s application
to what Bond did was constitutional”). Chief Justice Roberts has also joined opinions that
reflect disagreement with the Court’s textualists. In Yates v. United States, 135 S. Ct. 1075
(2015), Chief Justice Roberts joined the majority to hold that a fish is not a “tangible
object” for purposes of the Sarbanes-Oxley Act; Justice Alito concurred only in the
judgment, and Justices Scalia and Thomas joined Justice Kagan’s dissent. In American
Broadcasting Co., Inc. v. Aereo, 134 S. Ct. 2498 (2014), Chief Justice Roberts joined the
majority’s interpretation of the word “perform” in the Copyright Act; Justices Scalia,
Thomas, and Alito dissented. See id. at 2515.
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observes that it accomplishes a similar result by considering “non-
textual factors when determining how much clarity is required for
a text to be clear.”® This methodology, when combined with
Chief Justice Roberts’ devotion to constitutional avoidance,® has
yielded cases like NFIB v. Sebelius.

To the extent that NFIB v. Sebelius expresses a commitment
to judicial restraint by creatively interpreting ostensibly clear
statutory text, its approach is at odds with the statutory textualism
to which most originalists subscribe. Thus Justice Scalia,
criticizing the majority’s construction of the Affordable Care Act
in both NFIB v. Sebelius and King v. Burwell, protested that the
statute known as Obamacare should be renamed “SCOTUScare”
in honor of the Court’s willingness to “rewrite” the statute in
order to keep it afloat.®® For Justice Scalia and those who share
his commitment to uphold text, the measure of a court is its fair-
minded application of the rule of law, which means going where
the law leads. By this measure, it is illegitimate for the Court to
distort either the Constitution or a statute to achieve what it
deems a preferable result.

All of this is to say that Barnett is not alone in his skepticism
of either the Roberts Court’s conception of judicial restraint or its
approach to statutory interpretation. Indeed, this is a point on
which those who treat the original public meaning of text as a
constraint might agree, regardless whether they embrace
Barnett’s Republican Constitution.

64. Richard M. Re, The New Holy Trinity, 18 GREEN BAG 2D 407, 408 (2015).

65. See Neal Kumar Katyal & Thomas P. Schmidt, Active Avoidance: The Modern
Supreme Court and Legal Change, 128 HARV. L. REV. 2109, 2112 (2015) (arguing that the
Roberts Court has applied the avoidance canon so aggressively that it is willing to rewrite
statutes to avoid addressing constitutional questions).

66. See King, 135 S. Ct. at 2507 (Scalia, J., dissenting). King, of course, is a case about
statutory rather than constitutional interpretation, but insofar as the Court strained the
language to avoid a holding that would have gutted the statute, the opinion reflects the
same impulse animating NFIB v. Sebelius.
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Common Interpretation

The Suspension Clause

THE SUSPENSION CLAUSE

By Amy Barrett and Neal K. Katyal

The Suspension Clause protects liberty by protecting the
privilege of the writ of habeas corpus. It provides that the
federal government may not suspend this privilege except in
extraordinary circumstances: when a rebellion or invasion

occurs and the public safety requires it.

Appreciating the significance of this restraint first requires
understanding the writ of habeas corpus. This writ, which
Americans imported into the Constitution from English

common law, 1s a means by which a prisoner can test the P
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legality of her detention. A person who believes she is being
imprisoned illegally can file a petition asking a judge to
issue a writ of habeas corpus. When a prisoner files a
petition for a writ of habeas corpus, her custodian must
explain why the restraint is lawful. If the explanation does
not satisfy the court, it will order the custodian to release
her. The writ is thus a crucial means by which a prisoner can

obtain freedom.

Today, the writ of habeas corpus is primarily used by those
serving prison sentences to challenge the legality of the
process that resulted in their conviction. Historically,
however, the writ was primarily used by those imprisoned
without judicial process. Early Americans were keenly
aware that monarchs of England had sometimes jailed
people indefinitely without charging or trying them in court.
Although the writ of habeas corpus existed, the king often
ignored it. To protect against such abuse, Parliament enacted
the Habeas Corpus Act of 1679 to ensure that the king
released prisoners when the law did not justify confining
them. This “Great Writ” guaranteed prisoners held on
authority of the crown the right to invoke the protection of

the judicial process.
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The founding generation valued the Great Writ because they
had this history in mind. Yet those who framed and ratified
the Constitution also believed that in times of crisis, the
executive might need leeway to hold suspects without
answering to a court. Parliament had suspended the writ
during the seventeenth and eighteenth centuries when it
concluded that the king needed expanded detention power to
contain threats. Similarly, several states had equipped their
governors with emergency power by suspending the writ
during the Revolutionary War. Pre-ratification practice thus
embraced both the importance of the writ and the need for a

safety valve.

The Suspension Clause follows in this tradition. It protects
the writ by imposing a general bar on its suspension. At the
same time, it makes an exception for cases when an invasion
or rebellion endangers the public safety. A suspension is
temporary, but the power it confers is extraordinary. When a
suspension is in effect, the president, typically acting
through subordinates, can imprison people indefinitely

without any judicial check.

The Clause does not specify which branch of government

has the authority to suspend the privilege of the writ, but
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most agree that only Congress can do it. President Abraham
Lincoln provoked controversy by suspending the privilege
of his own accord during the Civil War, but Congress
largely extinguished challenges to his authority by enacting
a statute permitting suspension. On every other occasion, the
executive has proceeded only after first securing
congressional authorization. The writ of habeas corpus has
been suspended four times since the Constitution was
ratified: throughout the entire country during the Civil War;
in eleven South Carolina counties overrun by the Ku Klux
Klan during Reconstruction; in two provinces of the
Philippines during a 1905 insurrection; and in Hawaii after

the bombing of Pearl Harbor.

The most hotly debated questions concerning the Suspension
Clause involve its effect in the absence of a formal

suspension.

A threshold question is whether the Clause simply restrains
Congress’s ability to suspend whatever habeas jurisdiction is
currently on the books, or whether the Clause grants an
affirmative right to habeas review (or an adequate substitute
for it). On the one hand, the Clause’s general bar on

suspension assumes that some access to habeas relief will P
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exist when the privilege of the writ has not been suspended.
On the other hand, as Chief Justice Marshall noted in Ex
Parte Bollman (1807) the Clause does not itself expressly
guarantee that access. The Court seems to have resolved this
dispute in Boumediene v. Bush (2008), where it held that the
Clause does not simply restrain Congress’s ability to
suspend existing habeas statutes but affirmatively guarantees
prisoners some forum in which they can challenge the
legality of their detention. Also in Boumediene, the Court
decided—to much controversy—that habeas jurisdiction
extends to prisoners detained outside the United States at

Guantanamo Bay.

In recent years, the writ is most commonly sought by
convicted defendants in state prison. Each year, over 18,000
petitions for the writ of habeas corpus are filed in federal
court by state prisoners against their prison wardens. But a
very slim fraction of those petitions are actually successful,
in part due to the limits Congress placed on federal courts
reviewing habeas petitions when it enacted the Anti-
Terrorism and Effective Death Penalty Act of 1996
(AEDPA). AEDPA significantly limited federal courts’

power to grant habeas relief for state prisoners.
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The questions about the scope of and limits on the Great

Writ are far from settled. Both the Supreme Court’s

Guantanamo decisions and AEDPA remain controversial, as

we grapple with the Founders’ vision of the writ and the

proper balance to strike between liberty and security.
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Matters of Debate

The Scope of the Suspension Clause By Amy Barrett

THE SCOPE OF THE
SUSPENSION CLAUSE

By Amy Barrett

American citizens held by the United States have the right to
seek the writ of habeas corpus whether they are held at home
or abroad. Noncitizens held within the United States also
have a right to seek the writ. Boumediene v. Bush (2008)
extends the right to a third category of detainees: noncitizens
held outside the territorial jurisdiction of the United States.
The case 1s controversial because its holding, which has
significant implications for national security, is contrary to
precedent and unsupported by the Constitution’s text and
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Boumediene was not the first case in which the Supreme
Court confronted the argument that a noncitizen enemy held
abroad is entitled to seek a writ of habeas corpus in an
American court. In Johnson v. Eisentrager (1950), a case
decided in the wake of World War II, twenty-one German
citizens held in an American military facility in Germany
petitioned for the writ, maintaining that their detentions
violated both the United States Constitution and
international law. The Supreme Court held that American
courts lacked authority to entertain these petitions. It
observed that the constitutional text did not expressly confer
such a right, and that no court in history had ever issued a
writ of habeas corpus on behalf of a noncitizen held captive

outside the territorial jurisdiction of the United States.

ANOTHER PERSPECTIVE

This essay is part of a discussion about the
Suspension Clause with Neal K. Katyal, Paul and
Patricia Saunders Professor of National Security Law,
Georgetown University Law Center. Read the full

discussion here.
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Boumediene abandoned Eisentrager’s bright-line test based
on sovereignty and citizenship in favor of a multi-factor test
that extends habeas jurisdiction to locations where courts
think it reasonable to do so. In Boumediene, the Court
asserted that the U.S. Constitution grants noncitizens
imprisoned in Guantanamo Bay, which is in the sovereign
territory of Cuba, the right to seek habeas corpus in federal
court. Its conclusion rested on three considerations: (1) the
fact that the detainees disputed their status as enemy
combatants; (2) the Court’s determination that the United
States has functional control over Guantanamo Bay; and (3)
its judgment that forcing the military to participate in habeas
proceedings would not compromise national security. It then
held that the Military Commissions Act, which permitted
petitioners to challenge the legality of their detention in
military tribunals but not federal habeas proceedings, was

unconstitutional.

Reasonable people disagree about the wisdom of
empowering the judiciary to second-guess the military’s
decision, often made on the battlefield, to classify a prisoner
as an enemy combatant. Boumediene, however, was not
about choosing sides in that policy debate; it was about
determining what the Suspension Clause required. The Court

MENU .  Articlel 'V RESOURCES (1)
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Constitution. Because the text of the Suspension Clause does
not specify the scope of the protected habeas right, the Court
has always defined it with reference to history. And the
Boumediene Court conceded that the historical record fails
to establish that courts had ever entertained habeas petitions
filed by noncitizens held in other countries. The dissenters,
who maintained that the Suspension Clause did not override
Congress’s choice to deny federal jurisdiction, had the better

of the argument.

Whether Boumediene is right or wrong, it dealt with the core
office of the writ: testing the legality of executive detention.
The application of the Suspension Clause in the post-
conviction context is much less certain. Because habeas was
not a tool for obtaining post-conviction relief at the time the
Constitution was ratified, the founding generation could not
have understood the Clause to protect this use of the writ.
Congress made post-conviction relief for state prisoners
available in the late nineteenth century. Even if legislative
expansions of the writ ratchet up the protection offered by
the Clause—a proposition that the Court has never squarely
embraced—Congress surely has more flexibility to shape
jurisdiction here than it does in the executive detention

context. e
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One of the many remarkable things about the
Magnificat is that it reflects Mary’'s complete
embrace of the long view.

Her present circumstances were precarious, given
the very real possibility that she would face
abandonment and scandal. Yet Mary sees beyond
the judgment her contemporaries might render to
proclaim that “all generations will call me blessed”
Sha goes on to praise not only what the Mighty
One has done for her but also the mercy God
shows to generation after generation.

In sum, Mary does not focus on the consequences
of the Incarnation for her own life. She
understands that her life is not just about her, but
also—and more importantly—about her place in
salvation history.
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Mary's place in salvation history is far more
significant than any of ours, but what she sees is
true for all of us. Life is about more than the sum of
our own experiences, sorrows, and successes. It's
about the role we play in God's ever-unfolding plan
to redeem the world.

That sounds lofty, but it's about taking the long
view. Do we see success through the eyes of our
contemporaries, or through the eyes of God? Do
we focus only on what God does for us, or also on
what God can do for others through us?

This perspective challenges me to reorient my
priorities. For example, | have been reflecting
lately on how we allocate our time as a family. Our
schedule is crowded with soccer practices and
music lessons. We do not, however, block out
regular time for activities like serving the poor or
visiting the elderly. That happens when the
calendar is free of other scheduled events—and it
rarely is. When | take the long view, | see that the
resources we devote to shorter-term priorities
outstrip the ones we devote to work that is closer
to our Father’s heart.

To know Christ is to love him, and in loving him, his
concerns become ours. In these last days of
Advent, let us join Mary in praising our King, who
raises the lowly and fills the hungry with good
things. And let us resolve to join him in this work.
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SUSPENSION AND DELEGATION

Amy Coney Barrettt

A suspension of the writ of habeas corpus empowers the President to
indefinitely detain those suspected of endangering the public safety. In other
words, it works a temporary suspension of civil liberties. Given the gravity of
this power, the Suspension Clause narrowly limits the circumstances in
which it may be exercised: the writ may be suspended only in cases of “rebel-
lion or invasion” and when “the public Safety may require it.” Congress
alone can suspend the writ; the Executive cannot declare himself authorized
to detain in violation of civil rights. Despite the traditional emphasis on the
importance of exclusive legislative authority over suspension, the statutes
that Congress has enacted are in tension with it. Each of the suspension
statutes has delegated broad authority to the President, permitting him in
almost every case to decide whether, when, where, and for how long to exercise
emergency power. Indeed, if all of these prior statutes are constitutional,
Congress could today enact a law authorizing the President to suspend the
writ in Guantdnamo Bay if he decides at some point in the (perhaps distant)
Sfuture that the constitutional prerequisites are satisfied. Such a broad dele-
gation undermines the structural benefits that allocating the suspension deci-
sion to Congress is designed to achieve. This Article explores whether such
delegations are constitutionally permissible. It concludes that while the Sus-
pension Clause does not prohibit Congress from giving the President some
responstbility for the suspension decision, it does require Congress to decide
the most significant constitutional predicates for itself: that an invasion or
rebellion has occurred and that protecting the public safety may require the
exercise of emergency power. Congress made this determination during the
Civil War, but it violated the Suspension Clause in every other case by enact-
ing a suspension statute before an invasion or rebellion actually occurred—
and tn some instances, before one was even on the horizon.
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INTRODUCTION

After the Japanese bombed Pearl Harbor, President Franklin D.
Roosevelt suspended the privilege of the writ of habeas corpus in Ha-
waii, thereby empowering authorities to preventatively and indefi-
nitely detain anyone suspected of endangering the public. He relied
on a forty-one-year-old statute authorizing the President to suspend
the privilege in that territory whenever he determined that a rebellion
or an invasion had occurred and that protecting the public safety re-
quired it. This statute was a remarkable delegation of authority to the
Executive insofar as it enabled him to both trigger and define the
scope of his own emergency power. It does not stand in isolation, for
the seven federal suspension statutes enacted since the Civil War have
all delegated suspension power to the President.!

A sweeping assignment of suspension authority to the President
sits uneasily with the widespread insistence of scholars and judges that

1 See Act of Aug. 1, 1950, ch. 512, § 6, 64 Stat. 384, 386 (delegating authority to
suspend writ in Guam); Act of June 22, 1936, ch. 699, § 20, 49 Stat. 1807, 1812 (Virgin
Islands); Phillipines Organic Act, 32 Stat. 691, 692 (1902) (Philippines); 31 Stat. 77, 81
(1900) (Puerto Rico); Hawaii Organic Act, 31 Stat. 141, 153 (1900) (Hawaii); Ku Klux Klan
Act of 1871, 17 Stat. 13, 14-15 (1871) (authorizing a suspension of habeas corpus in areas
affected by Ku Klux Klan activity); Habeas Corpus Suspension Act of 1863, 12 Stat. 755, 755
(1863) (granting the President power to suspend habeas corpus during the Civil War).
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for formal and functional reasons, suspension is an exclusively legisla-
tive task. The chief function of the writ is to protect from executive
detention in violation of civil rights. Because a suspension of the
writ’s privilege grants the executive emergency power to detain in vio-
lation of civil rights, giving the President charge of the decision to
suspend concentrates tremendous power in his hands. Building on
settled English practice, our constitutional tradition has almost unfail-
ingly treated the suspension decision as belonging to the legislature, a
body that is more deliberative, more politically representative, and less
biased in favor of exercising emergency power in a national security
crisis. Broad delegations of suspension authority to the President ar-
guably undercut the protection offered by this institutional arrange-
ment. While there is virtual unanimity in the view that the
Constitution vests Congress alone with the power to suspend, the
question whether Congress is constrained in its ability to delegate this
power is difficult and unsettled.?

The Constitution provides that “[t]he Privilege of the Writ of
Habeas Corpus shall not be suspended, unless when in Cases of Rebel-
lion or Invasion the public Safety may require it.”® A decision to sus-
pend the privilege thus requires two determinations: (1) that a
rebellion or an invasion exists, and (2) that protecting the public
safety may require the exercise of emergency power. This Article asks
whether Congress must itself determine the existence of these predi-
cates to suspension or whether it can delegate either or both of these
decisions to the Executive Branch. In so doing, the Article addresses a
gap in the scholarly debate about the ways in which the Suspension
Clause limits the power of the political branches.

After Part I recounts the rationale for vesting the suspension
power in Congress, Part II discusses how legislatures have historically
allocated responsibility for the suspension decision. The practice in
that regard has varied widely over time. While Parliament and found-
ing-era state legislatures suspended the privilege outright, the Civil
War Congress introduced the delegation model in the Habeas Corpus
Act of 1863 after President Abraham Lincoln’s unilateral and contro-

2 See, e.g., Trevor W. Morrison, Hamdi’s Habeas Puxle: Suspension as Authorization?, 91
CornELL L. Rev. 411, 429 n.106 (2006) (“The scope of Congress’s power to delegate sus-
pension authority has never been conclusively determined, and there is considerable varia-
tion in the legislation authorizing past suspensions.”); Amanda L. Tyler, Suspension as an
Emergency Power, 118 YALE L.]. 600, 689-90 (2009) (“Historically and functionally speaking,
. . . the executive should not be understood to lay claim to the unilateral power to suspend.
But beyond this important premise, many very difficult questions remain. . . . [M]ay Con-
gress delegate the ultimate decision to suspend to the President?”); Developments in the
Law, Federal Habeas Corpus, 83 Harv. L. Rev. 1038, 1265 n.14 (1970) [hereinafter Federal
Habeas Corpus) (“The validity of a delegation [of suspension power] or the terms of a dele-
gation have apparently never been clearly adjudicated.”).

3 US Consr.art. |, §9, cl. 2.



254 CORNELL LAW REVIEW [Vol. 99:251

versial decision to suspend. There was no doubt in 1863 that a rebel-
lion was underway, but in a departure from historical practice, the
statute allowed the President to determine whether, when, where, and
for how long protection of the public safety required suspension. The
1863 Act was an influential legislative precedent: all subsequent fed-
eral suspension statutes followed its delegation model. The Recon-
struction Congress authorized President Ulysses S. Grant to suspend
the privilege of the writ if he decided that Klan activity in the South
rose to the level of a rebellion sufficiently threatening the public
safety. A series of twentieth-century statutes enacted outside the con-
text of any particular security crisis conferred still greater power upon
the President. In these five statutes, which all governed United States
territories, Congress empowered the President to exercise emergency
power in response to any invasion or rebellion that might arise in the
future. Despite the dominance of the delegation model in the nine-
teenth and twentieth centuries, a study of history reveals repeated
challenges to it on the ground that the Constitution renders the sus-
pension decision wholly nondelegable. Indeed, Part II emphasizes
that the separation of powers controversy in this context has been
more complicated than the notorious “Lincoln versus Congress” fight
about whether Congress alone possesses the power to initiate a sus-
pension. The emergence of the delegation model provoked a recur-
ring debate about whether Congress could empower the President to
decide when, where, and for how long to suspend the privilege of the
writ. This debate identifies issues that may well arise in the future.
For example, could Congress give the President advance authoriza-
tion to suspend the writ in Guantdnamo Bay whenever he concludes
that a terrorist invasion of the United States has occurred and that the
public safety requires it?

Part III confronts a threshold constitutional objection to delega-
tion in the context of suspension. Congress structured each of the
seven federal suspension statutes as a contingent delegation—a stat-
ute triggered by the Executive’s determination that some condition
has been satisfied. Consistent with this contingent format, none of
the suspension statutes suspended the writ outright; instead, each
gave the President discretion to suspend once he concluded that
there was a rebellion or an invasion and that requisite threat to public
safety existed. An initial difficulty with these statutes is that they per-
mitted the President to temporarily repeal otherwise binding federal
law in violation of Article I, Section 7’s requirement of bicameralism
and presentment. Part III explains that while this objection is fatal to
these statutes as written, the flaw could have been avoided by careful
drafting. As far as Article I, Section 7 is concerned, Congress can
grant the President what is functionally the authority to repeal statutes
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so long as it ensures that the consequence of repeal formally flows
from the statute rather than the executive order. In other words,
Congress cannot authorize the President to suspend the writ, but it
can render suspension an automatic consequence of the President’s
determination that the conditions for the statute’s effectiveness exist.
Article I, Section 7 thus does not itself pose an insurmountable barrier
to Congress’s ability to give the President control of a suspension’s
timing.

Part IV explores whether the Suspension Clause alters Congress’s
otherwise broad power to delegate responsibility to the Executive
Branch. Contingent delegations are often desirable because they al-
low Congress the flexibility to provide in advance for events that it
cannot foresee. The Suspension Clause, however, establishes an im-
portant exception to the general rule permitting contingent legisla-
tion. It is well recognized that the Clause serves as a substantive limit
describing the circumstances under which Congress can authorize
emergency power. Unappreciated is that the Clause also serves as a
temporal limit dictating the time at which Congress can enact the au-
thorization. For both historical and functional reasons, its proscrip-
tion of suspension “unless when in Cases of Rebellion or Invasion the
public Safety may require it"* is best understood as prohibiting Con-
gress from passing a suspension statute unless the country is actually
in a state of rebellion or invasion. That said, the Clause does not rule
out contingent delegations altogether. By its very terms, Congress
need only decide that “the public Safety may require [suspension]”®
before it enacts a suspension statute. Thus, so long as Congress con-
cludes that an invasion or rebellion presently exists and that the pub-
lic safety is in a precarious state, it can task the President with
determining the point at which protecting the public safety actually
requires the exercise of emergency power.

While the Suspension Clause limits Congress’s ability to employ
contingent delegations, Part V maintains that it does not demand that
Congress further constrain the President’s discretion. Historically,
critics of the federal suspension statutes have claimed that Congress
can leave the President virtually no discretion in defining a suspen-
sion’s scope. In particular, they have objected to the omission of re-
straints traditionally included in parliamentary and early state
suspension legislation. Those laws almost invariably contained a sun-
set clause and a requirement that only a defined set of the
highest-ranking executive officials could order preventative arrests. In
contrast to these laws, the seven federal statutes have given the Presi-
dent almost total power to define the suspension’s terms. Only one

4 Id
5 Id. (emphasis added).
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statute contained a sunset clause, and only two included any sort of
geographic limitation. None prohibited the President from subdele-
gating his power to declare the writ suspended, much less to issue
warrants for mere suspects. Yet while these restrictions may be advisa-
ble as a matter of policy, nothing in the text of the Clause either ex-
pressly or impliedly requires them. The default rule of congressional
freedom to implement legislation as it sees fit thus remains in place.
History nonetheless reveals the consequences of omitting these kinds
of restraints from suspension statutes: broad statutes tend to yield
broad executive orders and thus impose a greater cost upon civil
liberty.

Scholarly discourse about suspension and separation of powers
focuses on whether Congress or the President has the authority to sus-
pend. In that respect, it flows from the argument that Lincoln began
when he suspended the writ of his own accord in 1861. The debate,
however, should look beyond the terms of that argument to its result.
While Lincoln ultimately lost his claim of executive prerogative, his
battle with Congress yielded a new statutory model that significantly
increased the President’s role in the suspension decision. A suspen-
sion accomplished by delegation provokes reflection upon precisely
what it means to insist that suspension power is exclusively legislative.
The answer is not, as members of Congress have sometimes claimed,
that the suspension decision is wholly nondelegable, but neither do
the default, permissive rules of the nondelegation doctrine apply. In-
stead, the legislative responsibility is expressed through the temporal
limit of the Suspension Clause, which requires Congress itself to de-
cide that a rebellion or an invasion actually exists before it enlists the
Executive’s assistance in deciding whether suspension is a necessary
response to a security crisis.

I
THE DELEGATION PROBLEM

A. Congress’s Exclusive Authority to Suspend the Writ

To understand the significance of the choice to allocate the sus-
pension power to Congress, it is necessary to be clear about the grave
consequences of suspension. The writ’s core purpose is to safeguard
individual liberty against arbitrary executive detention.® When a pris-
oner invokes the privilege, the Executive (or a representative) must
explain to a court why detention of the individual is consistent with
due process. If the court is not satisfied with the response, it will or-
der the prisoner’s release. When the privilege of the writ is sus-

6 See RicHArD H. FALLON, JR. ET AL., HART AND WECHSLER’S THE FEDERAL COURTS AND
THE FEDERAL SysTEM 1162 (6th ed. 2009).
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pended,” however, the Executive is freed from the constraints of the
criminal process and courts are powerless to order the release of any
prisoner detained pursuant to the suspension.® As this design sug-
gests, suspension functions as a grant of emergency power.® It en-
hances the Executive’s ability to contain a crisis by withdrawing core
protections like the prohibition upon seizure in the absence of proba-
ble cause and the right to be released if not charged and tried.'® The
upshot is that the Executive can detain preventatively and indefinitely
without affording the detainee any of means of defending herself.
The power is so extreme that the Suspension Clause restricts its exer-
cise to a very limited class of emergencies: “when in Cases of Rebel-
lion or Invasion the public Safety may require it.”!!

Scholars and courts have overwhelmingly endorsed the position
that, Lincoln’s unilateral suspensions of the writ notwithstanding,!?
the Constitution gives Congress the exclusive authority to decide

7 Technically speaking, it is the writ’s privilege, not the writ itself, that is suspended.
See US. Consrt. art. I, § 9, cl. 2 (providing that “[t]he Privilege of the Writ of Habeas
Corpus shall not be suspended”). In keeping with the shorthand frequently employed by
the cases and literature, see, e.g., FALLON ET AL., supra note 6, at 1160 (referring to “a Sus-
pension of the Writ”), I will use the phrases “suspending the writ” and “suspending the
privilege of the writ” interchangeably.

8  See David L. Shapiro, Habeas Corpus, Suspension, and Detention: Another View, 82 No-
TRE Dame L. Rev. 59, 89 (2006) (maintaining that a suspension “frees the Executive from
the legal restraints on detention that would otherwise apply”); Tyler, supra note 2, at
672-87 (arguing that a suspension relieves the Executive both of the duty to account to a
court and the duty to comply with the criminal process). But see Trevor W. Morrison,
Suspension and the Extrajudicial Constitution, 107 CoLum. L. Rev. 1533, 1575-79 (2007) (ar-
guing that a suspension enables the Executive to detain without answering to a court but
does not relieve him of the obligation to comply with the due process rights that the de-
tainee may vindicate when the suspension ends).

9 See Tyler, supra note 2, at 603-04.

10 Amanda Tyler explains that by the time of the Founding, “the privilege had
come . . . to be equated with a host of protections including the rights to presentment or
indictment, speedy trial, and reasonable bail where applicable.” Amanda L. Tyler, The For-
gotten Core Meaning of the Suspension Clause, 125 Harv. L. Rev. 901, 999 (2012). Suspension
is the only mechanism by which those owing allegiance to the United States can be de-
prived of these protections. See id. at 1000. Some contend that a declaration of martial law
functions as a de facto suspension of the writ’s privilege. See, e.g., JoEL PARKER, HABEAS
Corrus AND MARTIAL Law: A REVIEW OF THE OPINION OF CHIEF JUSTICE TANEY, IN THE CASE
OF JoHN MERRYMAN 24 (2d ed. 1862) (“[I]n time of actual war, . . . there may be justifiable
refusals to obey the command of the writ without any act of Congress, or any order . . . of
the President[;] . . . the existence of martial law . . . is, ipso facto, a suspension of the writ.”).
The effect of a declaration of martial law is a complicated topic beyond the scope of this
Article, which deals only with statutes formally authorizing the exercise of emergency
power. It is worth observing, however, that even if a situation warranting the exercise of
martial law effectively justifies the Executive in detaining mere suspects, his defense in a
later civil suit (absent an indemnity statute) would likely be that he violated the law be-
cause of necessity—not, as in the case of suspension, that he violated no law. See infra notes
34, 281 and accompanying text.

11 US. Consrt. art. I, § 9, cl. 2.

12 Ser infra note 110 and accompanying text.
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when the predicates specified by the Suspension Clause are satisfied.!3
In other words, the President cannot exercise emergency power un-
less Congress authorizes him to do so. The presence of the Suspen-
sion Clause in Article I is the most important evidence that the
decision to suspend rests with Congress. While the Clause, written in
the passive voice, does not itself identify who has authority to suspend,
its placement in Article I reflects an assumption that Congress is the
branch to which the authority belongs.!#

History strongly supports this interpretation. The Framers’ expe-
rience as subjects of the King of England left them suspicious of
sweeping executive power, and not even the King possessed the power
to suspend the writ.!> Parliament alone possessed the power to sus-

13 Chief Justice Taney's opinion in Ex parte Merryman, 17 F. Cas. 144 (C.C.D. Md.
1861) is the seminal defense of this position. See also Stephen I. Vladeck, The Field Theory:
Martial Law, the Suspension Power, and the Insurrection Act, 80 Temp. L. Rev. 391, 408 (2007)
(“[A] number of courts confronted some form of the legal question raised in Ex parte
Merryman, and virtually all of them reached a similar conclusion—i.e., that Lincoln’s ex-
tralegislative suspension of habeas corpus was unconstitutional.”); id. at 408 n.117 (collect-
ing citations). While these lower court opinions are the only ones that address the
question directly, dicta and separate opinions from the Supreme Court are consistent with
this view. See, e.g.,, Hamdi v. Rumsfeld, 542 U.S. 507, 562 (2004) (Scalia, J., dissenting)
(“Although [the Suspension Clause] does not state that suspension must be effected by, or
authorized by, a legislative act, it has been so understood . . . .”); Ex parte Bollman, 8 U.S.
75, 101 (1807) (“If at any time the public safety should require the suspension of the
powers vested by this act in the courts of the United States, it is for the legislature to say
50.”). For a thorough argument in favor of exclusive congressional suspension power, see
Saikrishna Bangalore Prakash, The Great Suspender’s Unconstitutional Suspension of the Great
Writ, 3 ALB. Gov'T L. Rev. 575 (2010); see also 3 JosepH STORY, COMMENTARIES ON THE
CoNsTITUTION OF THE UNITED STaTEs § 1336, at 208-09 (photo. reprint 1991) (1833)
[hereinafter STory’s COMMENTARIES] (treating the suspension power as exclusively legisla-
tive); Shapiro, supra note 8, at 71-72 (maintaining that the Constitution gives the power
exclusively to Congress); Tyler, supra note 2, at 687-89 (arguing that structural, historical,
and functional arguments foreclose any claim that the Executive possesses the suspension
power); Federal Habeas Corpus, supra note 2, at 1263-65 (arguing that constitutional history
and structure support the proposition that suspension power belongs exclusively to Con-
gress). Some have defended the constitutionality of Lincoln’s action. See, e.g., DANIEL FAR-
BER, LINCOLN’s ConsTITUTION 163 (2003) (asserting that “although the constitutional issue
can hardly be considered free from doubt, on balance Lincoln’s use of habeas in areas of
insurrection or actual war should be considered constitutionally appropriate”); Paul
Finkelman, Limiting Rights in Times of Crisis: Our Civil War Experience—A History Lesson for a
Post-9-11 America, 2 Carpozo Pus. L. PoL’y & EtHics J. 25, 33-41 (2003) (defending Lin-
coln’s unilateral suspension as constitutional). Delegation obviously poses no problem for
those adopting this view.

14 See Shapiro, supra note 8, at 71 (maintaining that given the Clause’s placement in
Article I, “the inference that the power to authorize belongs to the legislature seems a
natural one”).

15 See Merryman, 17 F. Cas. at 151 (“If the [P]resident of the United States may sus-
pend the writ, then the constitution of the United States has conferred upon him more
regal and absolute power over the liberty of the citizen, than the people of England have
thought it safe to entrust to the crown . . .."); see also Federal Habeas Corpus, supra note 2, at
1264 (“[T]he dominant climate at the Convention of fear of executive power renders it
improbable that the Constitution gave the President greater powers than the King with
respect to habeas.” (citations omitted)).
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pend,!¢ and following suit, newly formed American states treated the
power as exclusively legislative.!” Notes from the convention debates,
records of the ratifying conventions, and writings of the first several
generations of Americans are virtually unanimous in treating the sus-
pension power as exclusively legislative.!® Indeed, until the Civil War,
there was apparently no serious suggestion that the Executive pos-
sesses a unilateral power to suspend the writ.!®

Allocating the suspension power to Congress has a number of
structural implications. First and foremost, locating the suspension
power in the legislature provides structural protection from executive
excess.?? A suspension places dramatic power in the President’s
hands: it essentially permits him to preventatively and indefinitely de-
tain persons he deems dangerous. English kings had abused this
power, which is one reason Parliament withdrew it from the Crown.2!

16 See Prakash, supra note 13, at 592-93 (describing English history in detail); see also
Paul D. Halliday & G. Edward White, The Suspension Clause: English Text, Imperial Contexts,
and American Implications, 94 VA. L. Rev. 575, 623 (2008) (“Suspension after 1689 was char-
acterized by one feature more than any other: it could only be made by Parliament.”);
Federal Habeas Corpus, supra note 2, at 1264 (“[W]hen the framers looked to practice in
England, they saw a system in which exclusive suspension powers resided in Parliament. . ..
It seems unlikely that the framers would choose to alter this scheme by granting suspen-
sion powers to authorities other than the legislature, and even more unlikely that they
would do so without a clear statement.”).

17 See Jeffrey D. Jackson, The Power to Suspend Habeas Corpus: An Answer from the Argu-
ments Surrounding Ex parte Merryman, 34 U. Bact. L. Rev. 11, 47 (2004) (“[S]tate constitu-
tions vested the suspension power in their legislatures rather than [in] their executives.”);
Prakash, supre note 13, at 593-94 (describing early state practice).

18 See Prakash, supra note 13, at 593-97 (describing framing and ratification debates
about the Suspension Clause, all of which treated the power as legislative when they dis-
cussed a source of authority); id. at 597 (pointing out that it never occurred to anyone
during the Burr Conspiracy that Jefferson could have suspended the writ himself); id. at
597-98 (laying out extensive evidence that nineteenth century “[t]reatise writers refer-
enced the congressional monopoly repeatedly”); id. at 598 (“The only Attorney General to
opine on the issue prior to the Civil War, Caleb Cushing, noted that in the United States,
only legislatures could suspend.”). Prakash notes that then-General Andrew Jackson’s uni-
lateral declaration of martial law in New Orleans, which Jackson treated as a suspension, is
the only piece of contrary evidence. Id. at 599. But as Prakash observes, the defenses of
Jackson are difficult to take seriously. They were not only “mired in partisanship” but also
rested on the “fantastic claim that the Constitution authorized every military commander
to suspend, a claim never made before or since.” Id. at 602.

19 See Tyler, supranote 2, at 688 n.415 (“Notably, to my knowledge, it was not until the
Civil War that anyone ever suggested that the power could be wielded unilaterally by the
executive.”).

20 Indeed, the primary function of the writ itself is protecting against executive excess.
See Paul Diller, Habeas and (Non-)Delegation, 77 U. CH1. L. Rev. 585, 590 (2010) (“In the
American Colonies as well [as in Britain], the Great Writ was considered a primary safe-
guard of individual liberty against a tyrannical Executive.”); THE FEDERALIST No. 84, at 512
(Alexander Hamilton) (Jack N. Rakove ed., 2003) (describing the writ “as protection
against the pervasive tyranny and illegitimacy of an unchecked executive”).

21 SeePrakash, supra note 13, at 592-93 (describing how England’s Habeas Corpus Act
of 1679 and its 1689 amendment secured legislative control over suspension). As Justice
Taney put it in Ex parte Merryman, “no one can believe that . . . [the framers] would have
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The gravity of the power and the precedent for its misuse loomed
large in the minds of those who framed and ratified the Constitu-
tion.22 To be sure, as Edward Bates, Lincoln’s Attorney General,
pointed out in Lincoln’s defense, the Executive is not the only one
capable of abusing the power; it is susceptible to legislative abuse as
well.?2® Yet concentrating the power to suspend and the resulting
power to preventatively detain in the same hands increases the risk
and is in considerable tension with the Constitution’s general scheme
of separated powers.?*

One need not envision a tyrannical Executive to appreciate the
value of denying the President the suspension power. Giving the deci-
sion to Congress checks the judgment of the person most institution-
ally inclined to think suspension is necessary, even when that person
acts upon his good-faith perception of the national interest.25 The
President, as Commander in Chief, is the first responder in the event
of an armed conflict on American soil. Because he is in the thick of
the conflict and the one with primary responsibility for beating it
back, it is natural for him to want to use any tool at his disposal to do
so. He would be more likely than Congress to approach the option of
emergency power with a bias in favor of its use. Congress, while not a
neutral observer in the event of either an internal or external attack
on the United States, is institutionally more removed from the situa-
tion. Because it will feel the heat of the moment less intensely than
the President, putting the suspension decision in Congress’s hands
creates an opportunity for cooler heads to prevail.

Locating the suspension power in Congress does more than
guard against tyranny and offset the risk of institutional bias. Forcing
the decision to be made within the procedural confines of the formal
legislative process better advances the goal that the writ be suspended
as rarely as possible and only after careful deliberation.2¢ Consider

conferred on the [P]resident a power which the history of England had proved to be dan-
gerous and oppressive in the hands of the crown; and which the people of England had
compelled it to surrender.” 17 F. Cas. 144, 150 (C.C.D. Md. 1861).

22 See supra note 15 and accompanying text.

23 See Suspension of the Privilege of the Writ of Habeas Corpus, 10 Op. Att'y Gen. 74,
84 (1861) (“Why should this power be denied to the President, on the ground of its liabil-
ity to abuse, and not denied to the other departments on the same grounds?”) (emphasis in
original).

24 See Tyler, supra note 2, at 688.

25 See Richard H. Fallon, Jr. & Daniel J. Meltzer, Habeas Corpus Jurisdiction, Substantive
Rights, and the War on Terror, 120 Harv. L. Rev. 2029, 2068 (2007) (“To put a familiar point
bluntly, human nature makes the executive branch all too likely to favor security over lib-
erty in times of crisis.”).

26 See Tyler, supra note 2, at 688 (“Not only does the Suspension Clause require the
existence of a ‘Rebellion or Invasion,” in such circumstances, any decision to suspend must
also emerge from the arduous process of bicameralism and presentment, internal checks
. . . that ensure careful deliberation on a decision of this magnitude.”).
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the differences, from a constitutional point of view, in the process that
produces an executive order and the process that produces a statute.
As a single actor, the Executive is capable of moving quickly. He need
not consult other executive officers for advice,2? nor must he consult
or even inform Congress before he acts. At the end of the day, his is
the only judgment that counts. Congress, by contrast, is institutionally
designed to be slower moving. The decision rests with hundreds of
people rather than one. Even putting aside the vetogates erected by
the committee process, which is a matter of internal policy rather than
constitutional command, the requirement of bicameralism poses a sig-
nificant barrier to a bill’s passage.?® Either house can kill a bill, and a
bill that successfully navigates both houses reflects compromise on the
language and scope of the proposed legislation.?® A President has lit-
tle incentive to limit the scope of his own emergency power, but the
legislative process is likely to yield a statute that imposes at least some
restraint upon the Executive.3® In sum, legislative suspensions are not
easy to accomplish, and when they occur, the need to secure majority
buy-in inevitably narrows their scope.

Rendering the decision legislative also ensures that a decision to
suspend emerges from a process that is relatively more representative
of the people whose civil liberties are at stake.3! The President has a

27  See U.S. Consr. art. II, § 2, cl. 1 (“The President . . . may require the Opinion, in
writing, of the principal Officer in each of the executive Departments . . . .”) (emphasis
added).

28  See William N. Eskridge, Jr., Vetogates, Chevron, Preemption, 83 NoTRE DAME L. Rev.
1441, 1442-43 (2008) (“To become a federal law, a proposal must pass through multiple
‘vetogates’—not just adoption by floor majorities in both the House and the Senate and
presentment to the President as required by Article I, Section 7, but also those internal
vetogates Congress has created pursuant to Article I, Section 5: substantive committees in
both chambers, calendar expedition through the Rules Committee (House) or unanimous
consent agreements (Senate), and supermajorities if there is a Senate filibuster.”).

29 SeeJohn F. Manning, The Absurdity Doctrine, 116 Harv. L. Rev. 2387, 2409-19 (2003)
(explaining that a bill cannot survive the complexities of the legislative process unless legis-
lators compromise on its terms).

30  For example, both the Civil War and Reconstruction statutes imposed a cap on the
length of time that the President could hold detainees without charging them. See infra
notes 82-83, 136 and accompanying text. Lincoln’s unilateral order, by contrast, con-
tained no limitations upon his ability to detain. See infra note 110 and accompanying text.

31 Cf William L. Sharkey, Essay on Habeas Corpus (June 1933) (printed in F. Garvin
Davenport, The Essay on Habeas Corpus in the Judge Sharkey Papers, 23 Miss. VALLEY HisT.
Rev. 243, 245 (1936)) (“When the writ of Habeas Corpus is to be suspended, we have a
right to be heard and to decide whether the public safety requires it. The people did not
confide this delicate duty to the President, they hold their representatives responsible for
its exercise.”). Of course, the benefit of electoral accountability inures only to those enti-
tled to vote, a category excluding noncitizens, among others. While citizens living in
American territories are not directly represented by members of Congress, they do typi-
cally have at least some voice in the legislative process. Nonvoting delegates have repre-
sented territories in Congress since 1787, and they have sat in the House of Representatives
since 1794. See BETsy PaLMER, CONG. ReEsearcH Serv., R40555, DELEcATES TO THE U.S.
CoNGREss: HisTORY AND CURRENT STATUS 1, 4 (2011). Their ability to serve on and vote in
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national constituency; members of Congress represent regional inter-
ests.32 Because the need for suspension is likely to be keenest in the
geographic area invaded or under the sway of rebellion, the interests
of those most affected will be best expressed by their senators and
representatives. The ability of senators and representatives to partici-
pate in debates about and cast votes on the suspension decision gives
regional interests a voice in the process. They have no similar influ-
ence over the Executive’s decision-making process; indeed, they may
not know that the President is considering suspension until a decision
has already been made. Nor will they necessarily be able to hold the
President accountable after the fact at the ballot box. The region
might not control enough electoral votes to have a significant impact
on the next presidential election, and in any event, the President re-
sponsible might not run. The lack of term limits in Congress makes it
reasonably likely that the prospect of reelection will force a member
of Congress to take the interests of her constituents into account. If a
President is in his second term, he may have party loyalty, but he has
no electoral accountability.

One might reasonably resist the proposition that suspensions
must be accomplished by statute. Lincoln did. The Commander in
Chief power commits battlefield decisions to the President precisely
because they require quick, decisive action by either one person or
the military officials accountable to him. Because suspension is a
means of defending the country in a national security crisis, it bears
some resemblance to the package of decisions the President will si-
multaneously make with respect to military strategy. But for better or
worse, the fact that the Constitution does not vest this power in the
President reflects a judgment that this decision—one with a dramatic
impact on domestic civil liberties—ought not be included in this pack-
age. Moreover, it is not as if the suspension power is a lone exception
to an otherwise absolute power of the President to make decisions
regarding the defense of the country when it is under attack. On the
contrary, decisions about military conflict are decisions that the Presi-
dent and Congress share. For example, Article I gives Congress the
authority to declare war, and Congress’s appropriations power gives it

committees has varied over time, but today, all delegates and Puerto Rico’s resident com-
missioner “shall be elected to serve on standing committees in the same manner as Mem-
bers . . . [and] may be appointed to any select committee and to any conference
committee.” JoHN V. SuLLivaN, RULES oF THE Houst oF RepreseNTATIVES, H.R. Doc. No.
111-157, at 376, 378 (2011).

32  Committing the decision to Congress rather than the President is also more protec-
tive of small states because their equal representation in the Senate gives them “dispropor-
tionate power, relative to their populations, to defeat legislation that promotes the

interests of the larger states at their expense.” John F. Manning, Textualism and the Equity of
the Statute, 101 CorLum. L. Rev. 1, 76 (2001).
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tremendous influence over the conduct of military operations.3® Re-
sponsibility for military decisions is coordinated, with the President
bearing primary responsibility for some and Congress bearing it for
others. Suspension is one that falls on the congressional side of the
ledger. As Saikrishna Prakash has observed, the suspension power is
one “given to Congress because of a sense, borne out by history, that
vesting such powers with the Executive might prove dangerous to civil
liberties. Though that cautious approach to executive authority has
its costs, there will be drawbacks associated with any allocation of
power.”34

In sum, the heavy weight of commentary and public opinion for
several hundred years is at odds with Lincoln’s view that the President
should be “the sole judge, both of the exigency which requires him to
act, and of the manner in which it is most prudent for him to employ
the powers entrusted to him.”?® To better protect civil liberty, the
Constitution commits to Congress the decision whether a rebellion or
an invasion exists and so threatens the public safety that the exercise
of emergency power is warranted.

B. Delegation

This, at least, is the theory. We have tended to approach the
problem of suspension power as an either-or question, presumably
because Lincoln’s infamous unilateral suspensions framed it that way:
either the President has the authority to suspend or the authority be-
longs exclusively to Congress. The reality that emerged after Lin-
coln’s claim, however, is more complex.

Congress enacted the first federal suspension statute, the Habeas
Corpus Act of 1863, in the wake of Lincoln’s aggressive claim of inher-
ent executive authority to initiate a regime in which he could detain
indefinitely on mere suspicion. Given this context, it was inevitable
that the statute be written as a broad delegation of the authority to
suspend. Lincoln’s unilateral orders were still in effect when the stat-
ute was enacted, and even those congressmen protective of legislative
power in this area were careful to avoid the appearance of reprimand-

33 Other relevant Article I powers include Congress’s power to “raise and support
Armies,” “provide and maintain a Navy,” “make Rules for the Government and Regulation
of the land and naval Forces,” and “to provide for organizing, arming, and disciplining, the
Militia.” U.S. Const. art I, § 8.

34 Prakash, supra note 13, at 611 (emphasis omitted). There may be extreme circum-
stances in which the President might be justified in detaining suspects in the absence of a
suspension. If so, however, he would have to rely on a necessity defense or a later-passed
indemnity statute if a detainee later sued him for violating her civil liberties. He could not,
as in the case of suspension, maintain that he had violated no law. See supra note 10 and
infra note 281 and accompanying text.

35  Suspension of the Privilege of the Writ of Habeas Corpus, supra note 23, at 84
(emphasis added).
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ing Lincoln while the nation was at war. The statute was therefore
deliberately drafted so that it could be read either as authorizing Lin-
coln to act or approving what he had already done.36 The only lan-
guage in which that could be accomplished was the language of
delegation—and an extraordinarily broad one at that.%”

This delegation model was a significant departure from the his-
tory that has otherwise influenced our approach to suspension under
the U.S. Constitution: parliamentary practice during the seventeenth
and eighteenth centuries and state practice in the late eighteenth cen-
tury. Neither Parliament nor early state legislatures assigned the king
or governor the task of determining whether the time was ripe for the
exercise of his emergency power. The legislature itself made that
judgment and when it concluded that suspension was necessary, di-
rectly authorized the king or governor to detain those he deemed
dangerous. These statutes, moreover, typically cabined the executive
authority by including a sunset clause and giving only high-ranking
officials the authority to detain. The 1863 Act, by contrast, allowed
the President not only to decide when suspension was warranted but
also to define the scope of his own power. He could subdelegate both
the suspension decision and the detention power to inferior officers,
and because the statute contained no sunset clause, the suspension of
basic criminal process rights continued for as long as he deemed it
necessary.

Lincoln may have lost his argument that the President possesses
inherent authority to suspend, but his battle with Congress yielded a
model that greatly enlarged the Executive’s traditional role in the sus-
pension decision. The 1863 Act has been an influential legislative pre-
cedent. Expressly invoking its example, Congress in 1871 empowered
Ulysses S. Grant to suspend the writ of habeas corpus as part of his
effort to suppress the Ku Klux Klan.?® In the twentieth century, Con-
gress delegated to territorial governors and the President the author-
ity to suspend the writ in five American territories.3®* The territorial
delegations were particularly sweeping insofar as they were passed en-
tirely independently of any event that might have justified suspension.
The statute justifying suspension in the Philippines was enacted three
years before the administration of Theodore Roosevelt invoked it,*¢
and the statute that Franklin Delano Roosevelt invoked to suspend the

36 See infra notes 87-89 and accompanying text.
37  See infra note 80 and accompanying text.

38 S, e.g, ConG. GLOBE, 42d Cong., 1st Sess. 483 (1871) (statement of Rep. Wilson)
(characterizing the 1871 Act as following the “distinguished precedent” of the 1863 Act
insofar as it delegated to the President the authority to suspend).

39 See infra Part IL.C.4.
40 See infra notes 160-62 and accompanying text.
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writ in Hawaii during World War II was enacted forty-one years before
the Japanese bombed Pearl Harbor.#!

The “suspension by delegation” model presents a more nuanced
question than that posed by the starker “President versus Congress”
debate. On the one hand, the modern nondelegation doctrine im-
poses few limits upon Congress’s ability to shift policymaking discre-
tion to the Executive. The 1863 Act and its successors may well be
consistent with this vein of authority. On the other hand, our tradi-
tion has placed particular emphasis on the importance of the Consti-
tution’s choice to give this emergency power to Congress. Delegating
too much discretion to the Executive risks undermining the structural
protections built into this design.

The ensuing Parts consider how well the “suspension by delega-
tion” model fits into the constitutional structure. It is worth keeping
in mind that even if suspension is a political question,*? the constitu-
tionality of delegation in this context is not likely immune from judi-
cial review. During the Civil War, courts willingly reviewed both
Lincoln’s assertion of inherent executive authority to suspend*? and
the constitutionality of Congress’s delegation of that authority to
him.4* Courts might be ill-equipped to review political-branch judg-
ments about the existence of a rebellion, an invasion, and the threat
to the public safety, but analyzing the Constitution’s distribution of
responsibility between branches is a traditional judicial task.

II
Our HistoricaL EXPERIENCE WITH EMERGENCY POWER

Parliament and founding-era state legislatures accomplished sus-
pensions outright rather than by delegation. As Sections A and B of
this Part recount, the legislature decided that current circumstances
rendered suspension necessary and authorized the king or governor,
effective immediately, to detain anyone suspected of posing a threat to
the public safety. The imprisonment of a suspect pursuant to any of
these statutes, then, was the result of two public safety determinations:
the legislature determined that the situation was dangerous enough to
require suspension, and the king or governor decided which persons
to detain in order to protect the public safety. The executive thus had
significant discretion at the second step but very little discretion in
making the initial decision that he should be vested with emergency
power. Beginning in the Civil War, the United States Congress gave

41 See infra notes 168-69 and accompanying text.

42 See Amanda L. Tyler, Is Suspension a Political Question?, 59 Stan. L. Rev. 333, 351-62
(2006) (describing the conventional view that the decision to suspend is nonjusticiable).

43 See supra note 13.

44 See infra notes 111-17 and accompanying text.
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the President the responsibility for making both public safety determi-
nations: it charged him with deciding not only whom to arrest, but
also whether the overall threat to public safety justified his possession
of emergency power in the first place. In all but one instance, Con-
gress also gave the President the authority to decide whether the reg-
uisite “invasion or rebellion” had occurred. Section C describes these
statutes, the vehement objections their delegation model generated,
and the scope of the executive orders they yielded.

A. Parliamentary Practice in the Seventeenth and Eighteenth
Centuries

When Parliament suspended the writ during the seventeenth and
eighteenth centuries, it did so outright by legislative enactment rather
than by granting suspension authority to the king.*> Accordingly,
each suspension responded to a current security crisis. Consistent
with the view that suspension authorizes detention upon mere suspi-
cion rather than simply removing a judicially enforceable remedy,
these statutes directly “empower[ed] His Majesty to apprehend and
detain such Persons, as he shall find Cause to suspect are conspiring
against His Royal Person and Government.”# The acts reflected Par-
liament’s judgment that a threat to public security made expansion of
the king’s detention power necessary?’ and left the king to decide
whom to detain.

45 For a comprehensive list of seventeenth and eighteenth century English suspension
statutes, see Halliday & White, supra note 16, at 617 n.116. English suspension practice
greatly influenced the American practice. See id. at 580-81 (“The Supreme Court . . . has
consistently maintained that the contemporary constitutional jurisprudence of habeas
corpus needs to be informed by the legal and constitutional history of the ‘Great Writ,’
both in England and in the framing period of the Constitution.”). That said, it must be
considered advisedly given the differences between English and American governmental
structure.

46 Id. at 618 (describing language in English statutes passed prior to the Revolution-
ary War). The Revolutionary War suspension, enacted in 1777 and renewed five times, see
id. at 617 n.116, 645 n.207, is similarly entitled “An act to impower [sic] his Majesty to
secure and detain persons charged with, or suspected of, the crime of high treason . ...”
See 17 Geo. 3 ¢. 9 (1777).

47 Halliday and White explain that “necessity” was the “principal justification for sus-
pen[sion,]” and “[t]he necessity rationale operated when, in Parliament’s estimation, the
subjects’ liberties could only be protected by temporary, carefully contained limits on a
writ that had come to be associated with those liberties.” Id. at 624 (emphasis added).
Parliament watered down the necessity standard during the Revolutionary War by justifying
suspension with reference to the “inconven[ience]” of trying colonists for treason “forth-
with” and the “evil example” of permitting them to remain at large. Id. at 645 (quoting 17
Geo. 3, c. 9). Americans resented the Revolutionary War suspensions, and their ratifica-
tion of a constitutional provision limiting suspension to “when in cases of rebellion or
invasion the public safety may require it” adopted “suspension usage in England between
1689 and 1747, while rejecting the novel terms of suspension that Americans endured
starting in 1777.” PauL D. HarLipay, HaBeas Coreus: FrRoM Encranp to Empire 253
(2010).
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Paul Halliday and G. Edward White group the parliamentary sus-
pensions into two groups: those enacted between 1689 and 1747, and
those enacted during the Revolutionary War.#® They describe those
in the former group as having a “formulaic quality.”#® All specified
who could be imprisoned: those suspected of treason or “treasonable
practices.”5® All provided that only “specific officials—six members of
the Privy Council and eventually either of the two secretaries of
state—could exercise the suspension power to imprison without re-
view by the judiciary.”® And all ran for a fixed period: some for as
little as one month and only one for more than a year.>2 The Revolu-
tionary War suspension, enacted in 1777 and renewed five times, fol-
lowed this formula with the exception of the requirement that only
high-ranking officials could exercise the authority to detain.53 That
statute, which was controversial in both England and America,>* per-
mitted detention by “any magistrate having competent authority.”5

As we will see, the early state statutes closely tracked the tradi-
tional English formula, but beginning with the Civil War suspension,
federal suspension statutes departed in significant respects from it.
They delegated the suspension decision to the Executive, they did not
always have finite duration, they did not always specify the category of
people subject to the detention power, and they did not limit the offi-
cials who could exercise the detention power.

48 There are twelve statutes in the former group and six in the latter. See Halliday &
White, supra note 16, at 617 n.116.

49 Id at 617, 644-45.

50  See id. at 618-19.

51  Jd. at 619.

52  Seeid. at 617 n.116. Note that while all but one suspension statute ran for one year
or less, suspensions were often renewed upon their expiration. See id.

53 Like the earlier acts, they specified who could be imprisoned, see id. at 644, and
contained sunset clauses, see id. at 617 n.116, 645 n.207.

54  Many criticized the statute for deviating from the traditional “necessity” justifica-
tion. See supra note 47. They also objected to the fact that it drew distinctions between
subjects. Unlike past suspensions, it rendered access to the privilege dependent upon the
place of capture. Only those taken in America or on the high seas for treason or piracy
could be preventatively and indefinitely detained; the privilege remained intact in En-
gland. See infra note 308. For a description of the controversy surrounding the 1777 Act,
see Halliday & White, supra note 16, at 646-51 and HALLIDAY, supra note 47, at 2562.

55 17 Geo. 3, c. 9.
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B. Early State Practice

Several states passed legislation suspending the writ of habeas
corpus during the Revolutionary War.56 Massachusetts,” Penn-
sylvania,®® Maryland,%® South Carolina,®® and Virginia®! each sus-
pended the writ, and with the exception of the Maryland legislation,
these statutes followed the traditional English pattern. Each sus-
pended the writ outright rather than delegating the suspension deci-
sion to the governor. Each contained a sunset provision.®? Each

56 See Philip Hamburger, Beyond Protection, 109 CoLum. L. Rev. 1823, 1920-21 (2009)
(discussing the Maryland statute); Tyler, supra note 2, at 622-27 (gathering statutes from
Massachusetts, Pennsylvania, South Carolina, and Virginia). New Jersey also suspended the
writ, see Tyler, supra note 2, at 623 n.102, but its statute is distinguishable from the others
discussed in this section insofar as it did not authorize preventative detention. The New
Jersey act made it a crime to, among other things, cross enemy lines without a license to do
so. See Act of Dec. 22, 1780, ch. 5, § 1, 1781 NJ. Laws 11, 12 (identifyihg this and other
means of abetting the enemy as grounds for being “legally convicted on Indictment before
any Court of Justice holding Jurisdiction in criminal Causes”). Section 9 of the New Jersey
act then provided that the privilege of the writ of habeas corpus was suspended for any
person jailed pursuant to a warrant “setting forth that the Prisoner was apprehended for”
committing one of the crimes specified in section 1. Id. ch. 5, § 9, at 15.

57 Act of May 9, 1777, ch. 45, reprinted in 5 THE Acts AND REsoLVES, PUBLIC AND PRI
VATE, OF THE PROVINCE OF THE MASSACHUSETTs Bay 641 (Boston, Wright & Potter Printing
Co. 1886). Its preface noted the legislature’s finding that “the Public Enemy have [sic]
actually invaded some of our neighbouring States, and threaten an Invasion of this State,
the Safety of the Common-Wealth requires that a Power somewhere be lodged to appre-
hend and imprison any Persons whose Enlargement is dangerous to the Community.” Id.
at 641.

58  Act of Sept. 6, 1777, ch. 762, 1777 Pa. Laws 138. The preface of the statute con-
tained two notable findings. First, the General Assembly noted that “the preservation of
this state . . . at the time of an . . . invasion may require the immediate interposition of the
supreme executive council when the judicial powers of the government cannot in the ordi-
nary course of the law sufficiently provide for its security.” Id. Second, it noted that “for
this important purpose the supreme executive council of this commonwealth have lately at
the recommendation of Congress taken up several [dangerous] persons[,] . .. and it is
apprehended that there are still more such persons among us, who cannot at this juncture
be safely trusted with their freedom without giving proper security to the public.” /d. at
138-39.

59 Act of Apr. 20, 1777, ch. 20, § 12, 1777 Md. Laws 19, 21.

60  Act of Oct. 17, 1778, No. 1109, S.C. Stat. 458 (1833), reprinted in 4 THE STATUTES AT
LARGE OF SouTH CAROLINA 458-59 (Thomas Cooper ed. 1838). The statute’s preface ex-
plained that “it is necessary in this time of public danger, when this State is threatened
with an invasion by the enemy, that the hands of the executive should be strengthened.”
1d.

61  Act of May 1781, ch. 7 reprinted in 10 THE STATUTES AT LARGE: BEING A COLLECTION
OF ALL THE LAws OF VIRGINIA, FROM THE FIRST SESSION OF THE LEGISLATURE IN THE YEAR
1619, at 413-16 (William W. Hening ed., 1822). The preface explained that the measure
was necessary “in this time of public danger.” Id. The statute made no mention of
invasion.

62  The Massachusetts statute expired one year after its effective date. See Act of May 9,
1777, ch. 45. The Pennsylvania legislation remained in force until the “first sitting of the
next general assembly of the commonwealth and no longer.” Act of Sept. 6, 1777, ch. 762,
§ 3. The Virginia statute similarly lasted “until the end of the next session of assembly, and
no longer.” Act of May 1781, ch. 7. The South Carolina statute “continue[d] in force until
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specified who could be detained.5® And each of these statutes vested
the authority to decide whom to preventatively detain in a high-rank-
ing executive official who could not delegate that discretion to sheriffs
or other subordinates.5* Any warrant had to be signed by one or more
of the high-ranking officials identified in the statute. None of these
statutes, including Maryland’s, contained a geographic limitation, al-
though the authority necessarily existed only within the state’s
borders.

The Maryland legislation varied slightly from this pattern. It had
no sunset provision, and unlike the suspension legislation in other
states, it did not take immediate effect. It authorized preventative ar-
rests “in case this state shall be invaded by the enemy,” which required
the governor to make the predicate determination of when said “inva-
sion” occurred.®> But the fact of invasion did not trigger executive
authority to decide whether to suspend; suspension followed automat-
ically. In other words, the governor was not left to decide whether the
ensuing threat to public safety warranted his assumption of emer-
gency power. He had only to decide whether the exercise of that
power was warranted in any individual case. It is noteworthy that in
Maryland, as elsewhere, the authority to dispense with due process in
any individual case was given only to high-ranking officials. Once the
British were in Maryland, “the governor and council” could arrest or
order the arrest of “all persons whose going at large the governor and
council shall have good grounds to believe may be dangerous to the
safety of this state”66

ten days next after the meeting and sitting of the next General Assembly, and no longer.”
Act of Oct. 17, 1778, at 459.

63  The Pennsylvania and Virginia acts referred specifically to those suspected of trea-
sonous activity. See supra notes 58—61. The Massachusetts, Maryland, and South Carolina
acts defined the class of the detainable much more broadly, as anyone dangerous to the
state. See supra notes 57, 60.

64  The Massachuseits act provided that “the Council may from Time to Time issue
their Warrant . . . signed by the President of the Council for the Time being, and directed to any
Sheriff or Deputy Sheriff within this State, or to any other person by Name, to command
and cause to be apprehended and Committed to any [jail] . . . any Person” who the Coun-
cil judged to be a threat to public safety. See Act of May 9, 1777, ch. 45. (emphasis added).
The Pennsylvania act provided that only “the president or vice-president and the members
of the supreme executive council of this state or any two of them” could direct an arrest.
Act of Sept. 6, 1777, ch. 762, § 1. The Virginia statute authorized “[t]he governor, with the
advice of council” to arrest those “whom they may have just cause to suspect.” Act of May
1781, ch. 7. The South Carolina statute authorized the “President or Commander-in-
chief[,] . . . by and with the advice and consent of the Privy Council, by warrant under his
hand and seal, to arrest” persons endangering public safety. Act of Oct. 17, 1778, No. 1109
at 458.

65 Act of Apr. 20, 1777, ch. 20, § 12, 1777 Md. Laws 19, 21.

66  Id. (specifying that “during any invasion of this state by the enemy, the kabeas corpus
act shall be suspended, as to all such persons arrested by the order of the governor and council.”
(second emphasis added)).
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At the time these Revolutionary War-era acts were passed, none of
these states had constitutions with clauses limiting the circumstances
in which the writ could be suspended. Massachusetts was the first
state to include a suspension clause in its constitution.5” It enacted its
constitution in 1780 and suspended the writ two years later in re-
sponse to the Ely riots.® The statute, which suspended the writ out-
right, empowered the governor, with the advice of the Council, “to
apprehend and secure in any [jail] in this Commonwealth without
Bail or Mainprize, any Person or Persons whose being at large may be
judged by His Excellency and the Council, to be Dangerous to the
Peace and Well-being of this or any of the United States.”®® Again, the
decision to preventatively detain any individual had to be made by the
governor himself (with the advice of the council) rather than by a
subordinate acting on the governor’s behalf. The Act contained a
sunset provision.”® In 1786, the Massachusetts legislature again sus-
pended the writ outright, this time in response to Shay’s Rebellion.”?
This legislation, like the earlier statutes, required the governor him-
self to sign the warrant for the arrest of any person deemed deserving
of detention under the statute.”? The Act expired roughly eight
months after its passage.”

C. Federal Suspensions

Congress has debated whether to suspend the writ of habeas
corpus on three occasions: in response to the Burr Conspiracy, the
Civil War, and Klan violence during Reconstruction. On the latter
two occasions, it passed suspension legislation. There have been two
other suspensions at the federal level: one in Hawaii after Pearl Har-

67  See Dallin H. Oaks, Habeas Corpus in the States—1776-1865, 32 U. CHi. L. Rev. 243,
247 (1964); see also Mass ConsT. pt. II, ch. VI, art. VII (providing that “the writ of habeas
corpus . . . shall not be suspended by the legislature, except upon the most urgent and
pressing occasions, and for a limited time not exceeding twelve months”).

68 Act of June 27, 1782, ch. 2, 1782 Mass. Acts 6, 6-7. For discussion of this suspen-
sion, see Tyler, supra note 2, at 624.

69 Act of June 27, 1782, ch. 2, at 6-7.

70 It expired in six months. After its expiration, it was renewed for another four
months. See Act of Feb. 5, 1783, ch. 1, 1783 Mass. Acts 207.

71  Act of Nov. 10, 1786, ch. 10, 1786 Mass. Acts 510. For a discussion of this suspen-
sion, see Tyler, supra note 2, at 624-27.

72 [T]he Governour, with the advice and consent of the Council, be, and
hereby is authorized and empowered, by warrant, under the seal of the
Commonwealth, by him subscribed, and directed to any Sheriff, Deputy-
Sheriff, or Constable, or any other person, by name, to command, and
cause to be apprehended, and committed to any [jail] . . . any person or
persons whatsoever, whom the Governour and Council shall deem the
safety of the Commonwealth requires should be restrained of their per-
sonal liberty . . . .

Act of Nov. 10, 1786, ch. 10, at 510.
73  The Act expired on July 1, 1787. Id.
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bor and one in the Philippines during a 1905 insurrection. Congress
itself did not consider whether the exercise of emergency power was
warranted in either of these two instances. Both of these suspensions
were initiated by territorial governors under the supervision of the
President, acting under statutory delegations of authority that Con-
gress enacted long before the provoking events. Congress included
delegations of suspension authority in three other territorial stat-
utes—those of Puerto Rico, Guam, and the Virgin Islands—but none
of these were ever invoked. My research did not disclose a suspension
provision in any other statute governing a U.S. territory.

1. The Burr Conspiracy

The first congressional debate about whether to suspend the writ
of habeas corpus occurred in 1807, when the Jefferson Administration
asked Congress to suspend the writ in connection with the Burr Con-
spiracy.”* The Senate responded to this request on the same day with
a bill suspending the writ for three months as to “any person or per-
sons, charged on oath with treason, misprision of treason, or other
high crime or misdemeanor.””® The bill authorized arrest by order of
the President, by anyone acting under his authority, and by the Chief
Executive Magistrate of any State or Territorial Government. Permit-
ting arrests by someone other than the President and high-ranking
federal officers was a feature of the bill that Representative Dana
found “highly objectionable” and “without precedent.”’®¢ Like other
suspension statutes of the time, it suspended the writ outright, provid-
ing that “the privilege of the writ of habeas corpus shall be, and the
same hereby is suspended.””” The House voted overwhelmingly against
the bill three days later after a debate in which many representatives
questioned both whether the conspiracy amounted to a rebellion and

74 See WiLLiaM F. Duker, A ConstiTuTiONAL HisTORY OF HaBEAS Corpus 135 (1980).

75 16 ANNALs oF Conc. 402 (1807) (Joseph Gales & William W. Seaton eds., 1852).
Senator James Bayard, who cast the only dissenting vote, did not “think the public safety at
this time requires this measure.” WiLLiaM PLUMER’S MEMORANDUM OF PROCEEDINGS IN THE
UNITED STaTES SENATE 1803-07, at 587-88 (Everett S. Brown ed., 1923) (emphasis omit-
ted). Interestingly, James Bayard was the first in a line of prominent opponents of suspen-
sion legislation. His son, Senator James Asheton Bayard, Jr., was one of the most vocal
opponents of the Civil War suspension, see infra note 92 and accompanying text and notes
95-97, and his grandson, Senator Thomas Francis Bayard, was a similarly strong opponent
of the Reconstruction suspension, see infra note 141 and accompanying text.

76 16 ANNaLs OF CONG., supra note 75, at 424 (“There is another principle, which
appears to me highly objectionable. It authorizes the arrest of persons, not merely by the
President, or other high officers, but by any person acting under him. I imagine this to be
wholly without precedent. If treason was marching to force us from our seats, I would not
agree to do this.”).

77 Id. at 402 (second emphasis added); see also DUKER, supra note 74, at 136 (“Note,
the suspension bill did not seek to delegate power to suspend to the President, but pro-
vided directly for that suspension.”).
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whether the threat to public safety warranted such an extreme
measure.’®

2. The Civil War

The Habeas Corpus Act of March 3, 1863, is the first federal sus-
pension statute.” It provides in relevant part “[t]hat, during the pre-
sent rebellion, the President of the United States, whenever, in his
Jjudgment, the public safety may require it, is authorized to suspend
the privilege of the writ of habeas corpus in any case throughout the
United States, or any part thereof.” Thus, while Congress deter-
mined the existence of a rebellion for itself (a point on which there
was no dispute), it empowered the President to decide whether, for
how long, and where the public safety required suspension. This
stands in contrast to earlier parliamentary and state suspension stat-
utes in which the legislature not only made the public safety determi-
nation but also specified the duration of the emergency power.?! The

78 The House refused the Senate’s request that it too conduct its deliberations in
secret and instead “threw open its doors and on the first reading rejected the bill 113-19.”
DUKER, supra note 74, at 137; see also 16 ANNALs oF CONG., supra note 75, at 424 (recording
that the bill was rejected by a vote of 113-19). Many were skeptical that Burr led a rebel-
lion within the meaning of the Suspension Clause. See, e.g., id. at 414 (statement of Rep.
Varnum) (“I think it does not deserve the name of a rebellion; it is a little, petty, trifling,
contemptible thing, led on by a desperate man, at the head of a few desperate followers
...."); id. at 419 (statement of Rep. Randolph) (characterizing affair as “nothing more nor
less than an intrigue”); id. at 422 (statement of Rep. Smilie) (“I really doubt whether either
[a rebellion or sufficient threat to public safety] exist.”). Even among those who accepted
the existence of a rebellion, many were skeptical that the public safety was sufficiently
endangered. Ses, e.g., id. at 406 (statement of Rep. Burwell) (asserting that the supposed
rebellion was “not accompanied with such symptoms of calamity as rendered the passage of
the bill expedient”); id. at 40607 (statement of Rep. Elliot) (insisting that the writ cannot
be suspended “in any and every case of invasion and rebellion,” but only “with a view to
national self-preservation,” a situation he did not believe existed here); id. at 411 (state-
ment of Rep. Eppes) (“I cannot, however[,] bring myself to believe that this country is
placed in such a dreadful situation as to authorize me to suspend the personal rights of the
citizen, and to give him, in lieu of a free Constitution, the Executive will for his charter.”).

79  The Confederate Congress enacted a series of suspension statutes during the Civil
War, the first several of which authorized the President of the Confederate States to sus-
pend the privilege of the writ. Delegation of suspension authority was as controversial in
the Confederacy as it was in the United States. See David P. Currie, Through the
Looking-Glass: The Confederate Constitution in Congress, 1861-1865, 90 Va. L. Rev. 1257,
1327-33 (2004) (describing the controversy). In response to criticism of the delegation
model, the Confederate Congress ultimately abandoned it and suspended the writ out-
right. See id. at 1331.

80  Act of Mar. 3, 1863, ch. 81, 12 Stat. 755.

81  See supra Part ILB. The Maryland statute was the exception insofar as it lacked a
sunset provision. See supra note 65 and accompanying text. Note that the 1863 Act also
differs from the bill passed by the Senate during the Burr Conspiracy. While that bill
contained no geographic limitation, it expired after three months and applied only to
those suspected of crimes related to treason. See supra note 75 and accompanying text.
The 1863 Act, by contrast, was not only open-ended but also permitted detention in “any
case.” See supra note 80 and accompanying text.
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absence of any limitation on the officials who could exercise the emer-
gency detention power was also a contrast to prior statutes. Histori-
cally, only specific, high-ranking officials could make arrests; the 1863
Act permitted anyone acting under Lincoln’s authority to do so.

While the statute provided little limit on the President’s power to
suspend the writ, it did contain a significant restriction on his power
to detain once the emergency power was activated. Section 2 of the
Act required the Secretaries of State and War to provide federal
judges with a list of all prisoners who were “citizens of states in which
the administration of the laws has continued unimpaired in the said
Federal courts.” These lists limited the detention authority as
follows:

[If] a grand jury, having attended any of said courts having jurisdic-
tion in the premises . . . after the furnishing of said list . . . has
terminated its session without finding an indictment or present-
ment . . . it shall be the duty of the judge of said court forthwith to
make an order that any such prisoner desiring a discharge from said
imprisonment be brought before him to be discharged.53

Those officers of the United States who refused to “immediately . . .
obey and execute” such orders were subject to fine and imprison-
ment.84 As it happened, however, section 2 had little practical effect;
the Lincoln Administration blatantly ignored the provision despite re-
peated congressional entreaties that it comply.85

Given Lincoln’s multiple, unilateral suspensions of the writ
before 1863, it was inevitable that Congress would structure the 1863
Act as a delegation. These suspensions were extremely controversial,
and there had been a years-long, heated debate about whether Lin-
coln had acted unconstitutionally.®® The statute was drafted carefully
to gloss over that controversy so that both supporters and opponents
of Lincoln’s pre-statute proclamations could vote for it.87 As Senator
Doolittle explained:

[T]hose persons who conscientiously maintain that under the Con-
stitution the President is clothed with power without any legislation
of Congress, can vote for this section upon the ground that this sec-
tion is merely declaratory of a power which inheres in him under

82 §2, 12 Stat. 755. Act of Mar. 3, 1863, ch. 81, § 5, 12 Stat. 755.

83 Jd

84 4

85 See Tyler, supra note 2, at 651-52 nn.246-50 and accompanying text (detailing the
Lincoln administration’s failure to comply with section 2 of the 1863 Act).

86 See generally George Clarke Sellery, Lincoln’s Suspension of Habeas Corpus as Viewed by
Congress, 1 BuLL. U. oF Wis. 213 (1907) (providing an account of this debate).

87  See FARBER, supra note 13, at 159 (explaining that the statutory language was delib-
erately “ambiguous about whether Congress was conferring the power to suspend the writ
or merely recognizing its existence in the hands of the president”).
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the Constitution itself; and those who maintain that it is to be de-
rived from an act of Congress can sustain this section upon the
ground that it is an enacting clause which gives him the power.58

Had the statute suspended the writ outright, it could not have been
interpreted as “merely declaratory of a power which inheres in him
under the Constitution itself.”®® On the contrary, a straightforward
assertion of legislative power would have strongly implied that Con-
gress believed the President’s earlier proclamations to be unlawful. If
language susceptible of both interpretations was necessary for the stat-
ute’s passage, it is difficult to imagine how that could have been ac-
complished in language other than that of delegation.

That said, structuring the statute as a delegation was controver-
sial.®® Throughout the debates, critics repeatedly argued that the mo-
mentous decision to suspend was one committed exclusively to
legislative discretion.®? Senator Bayard’s argument is representative:

[1]f there ever was a case to which the delegatus non potest delegari
applied, it is precisely this case with those who believe that in Con-
gress is vested the sole power to suspend the writ of habeas
corpus . . .. The decision as to the public safety, the extent to which
the right is to run, the duration of time during which the suspen-
sion is to last, are all matters for legislation, and legislation alone,
and you have no authority to delegate your legislative powers to the
Executive of the United States.%2

88  Conc. GLOBE, 37th Cong., 3d Sess. 1092 (1863).

89 See id.

90 Objections to delegation were voiced primarily by those who thought that the sus-
pension power was legislative. Some who thought that the power was executive, however,
also spoke against it. For example, Senator Lane argued that if the power was, as he be-
lieved, an executive one, the statute was “an improper interference with the duties and
powers of the executive office.” Id. at 157. And if Congress possessed the power, as his
opponents claimed, he asserted that it would be “clearly unconstitutional” for Congress “to
bestow [that power] upon another department.” Id.; see also id. at 216 (statement of Sen.
Field) (“I hold that the Constitution of the United States confers upon the President, and
not upon Congress, the power of suspending the privilege of the writ of habeas corpus; but if
mistaken in this, T hold that Congress has no authority to delegate to the President the
exercise of such a power.”).

91 There were three suspension bills introduced in the 37th Congress: S. 33, H.R. 362,
and H.R. 591. See Sellery, supra note 86, at 231-63. All three bills delegated suspension
authority to the Executive. S. 33 was short-lived. See id. at 231-34, 239 n.1 (explaining that
the bill died two weeks after its introduction in the first session, and that the Judiciary
Committee recommended its indefinite postponement in the second). H.R. 362 and H.R.
591 passed both houses, and the Habeas Corpus Act, while formally passed as H.R. 591, was
a fusion of the Senate version of both bills. /d. at 261-63. Because H.R. 362 and H.R. 591
are the bills that contributed to the Habeas Corpus Act, this section will focus on them.
The debate about delegation was the same with respect to each; thus, for simplicity’s sake,
this section will not, as a rule, specify the bill to which a comment about delegation was
addressed.

92 Conc. GLoBE, 37th Cong., 3d Sess. 1094 (1863); see also id. at 111 (statement of
Sen. Powell) (“I do not believe that we have the right to delegate to any person the power
to suspend the writ of habeas corpus.”); id. at 1204 (statement of Sen. Saulsbury) (arguing
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In other words, the “public safety” prong of the Suspension Clause
required Congress, as guardian of the emergency power, to judge
whether, where, and for how long the privilege of the writ should be
withdrawn. The bill abdicated this responsibility by leaving these mat-
ters entirely to the President’s judgment. Indeed, the legislation was
so broadly drawn that it permitted the President to impose a nation-
wide suspension of unlimited duration if he saw fit to do s0.92 Some
argued that there was little difference between this bill and “that polit-
ical heresy that the right to suspend the writ exists in the President of
the United States, and not in Congress.”®* Bayard and others com-
plained that the bill concentrated too much power in the hands of the
Executive.9> While the power to arrest belonged to the President, the
power to suspend belonged to the legislature; giving both to the Presi-
dent created the risk of abuse that the separation of powers was de-
signed to minimize.*® Those advancing this argument insisted that
they were not accusing Lincoln of readiness to abuse the authority but
rather resisting the delegation of such sweeping power to any man.%’
As Senator Powell asserted:

I would not confer it on any man, I care not how great, how good,
how wise, how virtuous he may be, and I do not concede that those
who are the real and true friends of constitutional and civil liberty
ever will part with this power. They should exercise it themselves.%®

Powell and others invoked history in support of their position, point-
ing out that Parliament had never given suspension authority to the

that H.R. 362 was unconstitutional because “it proposes to delegate [the suspension]
power to the President of the United States”). On December 22, 1862, thirty-six members
of the House—a substantial minority—submitted a protest against H.R. 591, challenging,
among other things, the constitutionality of the delegation. The protest was tabled by a
vote of 75-41. See id. at 165-66.

93 The potential for such a sweeping suspension was a feature that opponents of the
suspension legislation found particularly offensive. See infra note 109 and accompanying
text.

94 Conc. GLoBE, 37th Cong., 3d Sess. 1462 (1863) (statement of Sen. Wall); see also id.
at 1195 (statement of Sen. Carlile) (characterizing delegation as a variant of the argument
that the “the power to suspend this writ [is] in the Executive of the United States”).

95 Senator Bayard argued the Executive ought not decide whether the primary safe-
guard against abuse of executive discretion should be removed. He characterized the writ
“as the sole security of every citizen of the United States against executive oppression” and
asserted that “[w]hether the oppression is intended or not is not the question.” Id. at 1094;
see also id. at 111 (statement of Sen. Powell) (“I do not think a more dangerous power
[than the ability to suspend the writ nationwide] could be committed to the hands of an
Executive.”).

96 Id. at 1095 (statement of Sen. Bayard) (arguing that the legislation “merges the
legislative and executive power in one”).

97 See, e.g., id. at 1094 (statement of Sen. Bayard) (“Now, sir, it is not a question of
whether the President will abuse the power you so delegate . . . . The precedent is such
that it gives a power which I would yield to no man . .. ."”).

98 Id. at 1192.
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Crown but had rather authorized the Crown to arrest and detain for
some limited period of time—typically one year.9°

Defenders of delegation viewed the blending of legislative and
executive power in the suspension decision as a virtue, for neither
Congress nor the President alone suspended the writ. Instead, “the
united power of both” was brought to bear.’°® They also claimed that
delegation of the suspension power was no different than the many
other instances in which Congress transfers responsibility to the Exec-
utive. When asked why it is constitutional for Congress to grant this
power to the President, Representative Bingham responded: “I say
that this form of legislation is not new, that our statute-books abound
in precedents of this sort, which leave the exercise of a discretion in
the Executive of the United States . . . .”191 Senator Trumbull argued
that authorizing the Executive to suspend was no different than au-
thorizing him to grant letters of marque and reprisal or to call out the
militia, both of which Congress had done.’°2 The latter case, in par-
ticular, involved a similar judgment insofar as the President’s statutory
authority was triggered by his determination that an insurrection exis-
ted.’® Moreover, supporters claimed, treating suspension as delega-
ble made sense. Assessing the public safety “would be practicable and
easy” for the President but “would be impracticable” for Congress.!04
“In the ever-changing circumstances which grow out of a war, and a
gigantic war like this,” Senator Doolittle argued, “who can judge two
months or six months beforehand the places where it will be necessary
that this writ shall be suspended?”!%5 These arguments did not per-
suade critics of the bill, who remained firm in the belief that suspen-

99 Seq, e.g., id. (statement of Sen. Powell) (“[I]t has been the immemorial practice of
Parliament to prescribe the time during which and the localities in which it shall be sus-
pended. They perform the whole function themselves. They leave nothing to the execu-
tive, except to see that the law is executed.”); id. at 1094 (statement of Sen. Bayard)
(pointing out that Parliament suspended directly rather than authorizing the king to do
it).

100 Jd at 1194 (statement of Sen. Doolittle).

101 Jd. at 1192; see also id. at 1185 (statement of Sen. Trumbull) (“[Y]ou could not carry
on this Government a day unless the powers which are vested in Congress could be exer-
cised and carried out by instrumentalities other than Congress itself.”).

102 Jd. at 1185.

103 Jd,; see also id. at 1194 (statement of Sen. Doolittle) (invoking the Calling Forth Act
as authority for the proposition that Congress can “delegate to the President the power to
judge of the exigency upon which the exercise of [the suspension] power shall depend”).
Senator Carlile, an opponent of delegation, conceded that Congress could identify a
“given and fixed” event that would enable the President to declare war but argued that the
determination of where and when the threat to public safety warranted suspension was one
Congress alone could make. Id. at 1187.

104 I4. at 1188 (statement of Sen. Howard). He pointed out that the Executive, unlike
Congress, is never in recess. Moreover, it is possible for the writ to be suspended only as to
designated individuals or localities, and it is impractical for Congress to legislate at that
level of specificity. Id.

105 Id. at 1194.
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sion was distinguishable from the analogies that the bill’s supporters
invoked. Issuing letters of marque and reprisal, calling out the militia,
and declaring war were “war measures,” Senator Powell insisted, and
“there is a marked difference . . . between authorizing the President
[to take a war measure], and authorizing him to suspend the func-
tions of a great remedial civil writ.”106

It is noteworthy that the pro- and antidelegation camps disagreed
not only on the question of delegation but also on the scope of the
Suspension Clause itself. Those opposed to delegation generally took
a narrow view of the Clause. For them, a rebellion in one part of the
country did not justify suspension in another, nor did a threat to pub-
lic safety in one location justify suspension in regions beyond it.107
The Clause permitted the writ to be suspended only so far as is neces-
sary, and Senator Bayard and his allies did not expect the President to
make fine-tuned judgments in that regard. They knew that the sus-
pension would have no geographic or temporal limits unless Congress
imposed them. Senator Trumbull and his allies, by contrast, took a
broader view of the Clause.!® Tellingly, they did not defend delega-
tion on the ground that the President was likely to suspend with the
precision that Bayard and others thought the Clause required; on the
contrary, they were comfortable on both constitutional and policy
grounds with the prospect of a nationwide suspension. The stakes of

106 Id. at 1192 (“One is military, purely military; the other is civil.”). This distinction
echoes one drawn in the case law. In areas in which the President possesses inherent
authority—Ilike his authority as Commander in Chief—the Court has allowed particularly
broad delegations. See infra notes 213 and 286. The fact that Congress may delegate par-
ticularly broad authority to the President with respect to the conduct of war, then, does not
necessarily support the argument that it may do so with respect to the decision to revoke
civil rights.

107 See, e.g., id. at 1104 (statement of Rep. Wickliffe) (arguing that insurrection in one
part of the country does not justify suspension in another); id. at 1094 (statement of Sen.
Bayard) (insisting that a suspension statute “must . . . describe where and in what part of
the country, in your solemn judgment, the public safety requires that this writ should be
suspended.”); id. at 1187 (statement of Sen. Carlile) (“It cannot and it will not be con-
tended that an invasion or rebellion existing in a particular section of the country would
authorize an entire suspension of this writ all over that portion of the country where there
was no rebellion or invasion, and where the public safety was not threatened.”); id. at 1199
(statement of Sen. Henderson) (objecting to suspension in loyal states); id. at 1204 (state-
ment of Sen. Saulsbury) (objecting that the Constitution did not permit suspension in
states unaffected by the rebellion). Some appeared to characterize this as a prudential
rather than constitutional constraint on the exercise of the power. Se, eg., id. at 111
(statement of Sen. Powell) (“[1]f it should be necessary to suspend the writ of habeas corpus,
I trust {Congress] will exercise the power with circumspection, and only cause it to be
suspended in certain States and in certain localities where it becomes necessary that it
should be suspended, and not throughout the whole country.”).

108 Id. at 1185 (statement of Sen. Trumbull) (“It is entirely competent for Congress to
authorize the President to suspend the writ of habeas corpus during this rebellion through-
out the United States.”).
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delegating the suspension decision to the President, therefore, were
considerably lower for them.

On September 15, 1863, six months after Congress passed the
Act, Lincoln suspended the writ nationwide as to a broad class of pris-
oners.!®® This order did not dramatically change the status quo, for
many of those to whom it applied were already subject to detention
under earlier suspensions that Lincoln had instigated without Con-
gress’s permission.110

Those earlier orders had provoked challenge, most famously in
Ex parte Merryman, on the ground that the power to suspend belonged
exclusively to Congress.!'! The new orders provoked challenge on
the ground that Congress could not delegate that power. In In re Oli-
ver, the Wisconsin Supreme Court acknowledged the general proposi-
tion that the legislature has broad authority to delegate policymaking
authority to the other branches of government.!'? Nonetheless, the
court opined, suspension is different: “[T]he power to determine
whether the emergency has arrived, when, under the constitution, the
privilege may be suspended, seems one of those essential trusts con-
fided to the legislature which cannot be delegated.”’'® Indeed, the
court found the language in the 1863 Act so broad that it could be
interpreted as “an attempt to transfer bodily to the [P]resident the
entire legislative function upon this subject.”!1* The court avoided its
serious doubts about the statute’s constitutionality by interpreting the
statute as “an expression of the legislative judgment that the time has
already arrived when the public safety requires the legislature to pro-
vide for a suspension.”!!5 In other words, it interpreted the statute as
an outright suspension that left the President to execute the law by

109 8 A COMPILATION OF THE MESSAGES AND PAPERs OF THE PRESIDENTS 3372 (James D.
Richardson ed., 1897) [hereinafter MESSAGES AND PAPERS).

110 T say “instigated” because Lincoln did not himself suspend the writ in all of the
pre-1863 orders. Most often, he delegated the suspension authority to his subordinates.
He authorized subordinate military commanders to suspend the writ between Philadelphia
and Washington on April 27, 1861, id. at 3219; along portions of the Florida coast on May
10, 1861, id. at 3217-18; as to one Major Chase on June 20, 1861, id. at 3220; between New
York and Washington on July 2, 1861, id. at 3220; between Bangor, Maine, and Washington
on October 14, 1861, id. at 3240; in Missouri on December 2, 1861, id. at 3300; and in
Baltimore on April 5, 1862, id. at 3313. On at least three occasions, Lincoln suspended the
writ himself rather than authorizing a military commander to do so. On November 11,
1861, he “direct[ed] that the writ of habeas corpus be suspended” as to U.S. military per-
sonnel and “marshals and their deputies within the State of New York.” An order dated
August 8, 1862, “hereby suspended” the writ as to draft-dodgers. Id. at 3322. Another
dated September 24, 1862, suspended it as to all the disloyal and their abettors. Id. at
3299-300.

H1 17 F. Cas. 144 (C.C.D. Md. 1861).

112 17 Wis. 681, 682-84 (1864).

113 I4. at 685.

114 4. at 685-86.

115 Id. at 682, 686.
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deciding whether to exercise the emergency power in any particular
case.'® In a different case, the Supreme Court of the District of Co-
lumbia agreed with the Wisconsin Supreme Court that the statute
would almost surely be unconstitutional if it delegated suspension
power to the President.1’” Rather than interpreting it as an outright
suspension, however, the District of Columbia court interpreted it as a
(proper, in its view) recognition of the President’s inherent authority
to suspend.!18

Interestingly, both pre- and post-1863 cases expressed concern
not only about the division of power between the Legislative and Exec-
utive Branches but also about the President’s ability to redelegate sus-
pension power to his subordinates within the Executive Branch. As
one court put it:

[E]ven if the [P]resident possessed the delicate and dangerous
power of suspending the writ of habeas corpus, it will hardly be
claimed that he could delegate it to all or any of his subordinates, to
be exercised when, in their discretion, the ‘public safety” might re-
quire it, any more than he could delegate the veto power.11®

Nor, once the writ was suspended, were courts comfortable with the
President broadly delegating emergency detention power to his subor-
dinates. Recall that the state suspension statutes required detention
orders to be signed by a high-ranking executive official, either the gov-
ernor himself or a member of his council.'?® The 1863 Act contained
no such limitation; instead, it authorized imprisonment “by order or
authority of the President of the United States or [the Secretaries of
State or War].”'21 The Circuit Court in the District of California
observed:

If every officer in the United States, during the suspension of the
habeas corpus, is authorized to arrest and imprison whom he will, as
‘aiders and abettors of the enemy,” without further orders from the
[P]resident, or those to whom he has specially committed such au-

116 See id.

117 In re Dugan, 6 D.C. 131, 137 (1865) (asserting that if the suspension power be-
longed to Congress, the Act would be “a perfect and complete abnegation of that power” if
Congress attempted to delegate the power to the President).

118 Jd. at 146 (characterizing the statute as “enacted from ‘abundant caution’ to justify
such exercise of authority if, as claimed by some, the provision should be finally declared
to be a grant of legislative power”).

119 Ex parte Field, 9 F.Cas. 1, 5 (D. Vt. 1862); see also Ex parte Merryman, 17 F. Cas. 144,
148 (C.C.D. Md. 1861) (Taney, CJ.) (expressing surprise that the “[P]resident not only
claims the right to suspend the writ of habeas corpus himself, at his discretion, but to
delegate that discretionary power to a military officer”).

120 See supra Part 11.B.

121 Act of Mar. 3, 1863, ch. 81, § 2, 12 Stat. 755 (emphasis added).
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thority, the state of things that would follow can be better imagined
than expressed.122

Entrusting the President with the authority to suspend or the power to
detain was one thing; entrusting that power to every man in the field
was another.

While the Habeas Corpus Act of 1863 did not delegate to the
President the question whether a rebellion existed at the time the stat-
ute was passed, it did leave him to determine when the rebellion en-
ded.!?% President Andrew Johnson’s judgment in this regard is open
to question.'?* Robert E. Lee surrendered at Appomattox on April 9,
1865,!2% and the last Confederate army of any substance surrendered
on May 26 of that year.!2¢ Yet Johnson did not fully revoke Lincoln’s
1863 order instituting a nationwide suspension until August 20,
1866.127 He thus left the suspension in place for more than a year
after fighting had ceased. And while he did gradually narrow the
scope of the suspension over the course of that year, his orders in that
regard do not reflect a decision to target only those regions under

122 McCall v. McDowell, 15 F. Cas. 1235, 1247 (C.C.D. Cal. 1867); see also Ex parte Bene-
dict, 3 F. Cas. 159, 162 (N.D.N.Y. 1862) (“Could it have been intended that military officers
of every grade, and policemen of every class, throughout the loyal states, acting upon their
own suspicions . . . should be authorized to arrest and imprison any citizen, without the
possibility of a judicial investigation?”); ConG. GLoBk, 38th Cong., 2d Sess. 320 (1865)
(statement of Rep. Davis) (lamenting the fact that arrests under the act were not being
made by the President or heads of departments but by lieutenants, provost marshals, and
sometimes “by a person calling himself a provost marshal”); id. at 1373 (statement of Sen.
Trumbull) (“[W]hen I voted for that law, I did not expect that the writ of habeas corpus was
to be regarded as suspended by all the subordinate officers throughout the land. I did not
suppose that every provost marshal in the land would be at liberty to arrest whom he
pleased, and keep him in confinement.”).

123 The statute permitted the President to suspend only “during the present rebel-
lion.” Thus, by the terms of the statute, the President’s authority to exercise emergency
power ceased when the rebellion ceased. Act of Mar. 3, 1863, ch. 81, § 5, 12 Stat. 755.

124 Andrew Johnson became President after Abraham Lincoln was assassinated on
April 14, 1865. James M. McPHERsON, ORDEAL By FIRE: THE CrviL WAR AND RECONSTRUG-
TioN 520-21 (3d ed. 2001).

125 [d. at 519.

126 Jd. at 530. The very last Confederate surrender of the war was the surrender of the
C.S.S. Shenandoah in England on November 6, 1865. Joun BALDWIN & RoN Powers, Last
Frac Down: THE Epic JoUurRNEY OF THE LasT CONFEDERATE WaRrsHIP 315-20 (2007).

127 On June 13, 1865, he issued an order lifting certain restrictions on previously dis-
loyal states but emphasized that the nationwide suspension remained in place. 8 MEssaGEs
AND PAPERs, supra note 109, at 3516 (emphasizing that “nothing herein contained shall be
considered or construed . . . as impairing existing regulations for the suspension of the
habeas corpus”). On December 1, 1865, Johnson revoked the suspension everywhere except
“the States of Virginia, Kentucky, Tennessee, North Carolina, South Carolina, Georgia,
Florida, Alabama, Mississippi, Louisiana, Arkansas, and Texas, the District of Columbia,
and the Territories of New Mexico and Arizona.” Id. at 3531. On April 2, 1866, he revoked
the suspension everywhere except Texas upon a finding that the insurrection was “at an
end” in those states. Id. at 3630. He proclaimed the insurrection “completely and every-
where suppressed and ended . . . in the said State of Texas” and ended the suspension
there on August 20, 1866. Id. at 3635-36.
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particular threat. For example, Johnson deliberately left the suspen-
sion in place even in the northern states until December 1, 1865.128
Moreover, this December order—the first to narrow the suspension—
included Kentucky and Tennessee on a list of states singled out for
continued suspension despite the fact that Johnson had earlier de-
clared the insurrection successfully suppressed in both states.12°

3.  Reconstruction

The Ku Klux Klan Act of 1871 authorized the President to sus-
pend the writ of habeas corpus in order to put down Klan uprisings in
the South.!30 The Civil War statute had delegated to the President
only the authority to determine when the public safety required sus-
pension. There was, of course, no dispute in that circumstance that a
rebellion was underway, and Congress said as much in the statute it-
self. The Reconstruction statute, by contrast, required the President
to decide not only what the public safety demanded but also when a
rebellion existed—a question hotly debated in Congress.!3! In tasking
the President with this decision, Congress laid down specific guide-

128 See supra note 127.

129 The December order left the suspension intact in Tennessee, see supra note 127,
despite the fact that Johnson’s order of June 13, 1865, specifically declared the insurrec-
tion suppressed in that state. 8 MESSAGES AND PAPERs, supra note 109, at 3515 (“I am satis-
factorily informed that dangerous combinations against the laws of the United States no
longer exist within the State of Tennessee; that the insurrection heretofore existing within
said State has been suppressed; that within the boundaries thereof the authority of the
United States is undisputed, and that such officers of the United States as have been duly
commissioned are in the undisturbed exercise of their official functions . . .."). Similarly,
Johnson declared on October 12, 1865, that “the danger of insurgent raids . . . has substan-
tially passed away” in Kentucky, id. at 3530, but Kentucky was also included in the list of
states that Johnson singled out for continued suspension in his December 1, 1865 order.
See supra note 127.

130 See Tyler, supra note 2, at 655—62 (describing the context of this suspension).

131 See, e.g., Conc. GLoBE, 42d Cong., Ist Sess. app. 160 (1871) (statement of Rep.
Golladay) (“[Flor however the friends of this measure may insist, they can never convince
any sane man that a few outrages committed by bad men, and not sanctioned by law or the
community, constitute a rebellion.”); id. at 368 (statement of Rep. Sheldon) (“I have no
doubt of the existence of outrages in certain localities in the South, and of an aggravated
and, perhaps, of an alarming character; alarming because they forebode anarchical ten-
dencies, and a growing disposition to ignore and overturn social securities. . . . But bad as
the condition is, or may have been, I have never believed, and do not now believe, that
there is any purpose on the part of the responsible and influential people of the South to
make another attempt to become independent of the Government of the United States.”);
id. at 373 (statement of Rep. Archer) (“This is magnifying individual quarrels, individual
trespasses to rebellion against the Government, although the parties concerned may have
had no idea, no desire to jeopardize the existence of the Government.”). Notably, Senator
Lyman Trumbull, the architect of the 1863 suspension statute, was among those in the
42nd Congress who thought the statute authorized suspension in circumstances that fell
short of “rebellion.” See id. at 582 (urging the “impropriety of authorizing the suspension
of the writ of habeas corpus because of the existence of an unlawful combination armed and
powerful, and that has done nothing whatever”).
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lines for determining what constituted a rebellion and concomitant
threat to public safety:

[Wlhenever in any State or part of a State the unlawful combina-
tions [of those who obstruct the execution of the law so as to de-
prive any class of people their civil rights] shall be organized and
armed, and so numerous and powerful as to be able, by violence, to
either overthrow or set at defiance the constituted authorities of
such State, and of the United States within such State, or when the
constituted authorities are in complic