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Introduction 

It would be an honor for me to speak to you at any time, but I’m 
particularly honored to be doing so now, on the thirtieth anniversary 
of the Sumner Canary Lecture delivered by Justice Antonin Scalia, my 
former boss and mentor. His lecture, titled Assorted Canards of 
Contemporary Legal Analysis, described his “most hated legal 
canards” baseless but frequently repeated statements that lawyers are 
“condemned to read, again and again, in the reported cases.”1 He took 
aim, for example, at the hoary canon that “remedial statutes are to be 
broadly construed.” He asked, “How are we to know what is a remedial 
statute?” “Are not all statutes intended to remedy some social 
problem?” “And why should we construe any statute broadly?” 
Statutes should be construed neither broadly nor narrowly, but at the 
level of generality at which they are written. And he bemoaned the 
well-worn phrase, “A foolish consistency is the hobgoblin of little 
minds.” Why is consistency in the law a bad thing? 

Tonight, in the spirit of Justice Scalia’s Canary Lecture, I’m going 
to share my own list of canards.  

 
†  Judge, United States Court of Appeals for the Seventh Circuit. This Essay 

is adapted from the 2019 Sumner Canary Lecture delivered at Case 
Western Reserve University School of Law on September 19, 2019. 

1. Antonin Scalia, Assorted Canards of Contemporary Legal Analysis, 40 
Case W. Res. L. Rev. 581, 581 (1989). 
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I. Textualism is Literalism 

Here is my first: “textualism is literalism.” Before I explain why 
this is false, I ought to begin with a very brief definition of textualism. 
Textualism, a method of statutory interpretation closely associated 
with Justice Scalia, insists that judges must construe statutory 
language consistent with its “ordinary meaning.”2 The law is comprised 
of words and textualists emphasize that words mean what they say, 
not what a judge thinks that they ought to say. For textualists, 
statutory language is a hard constraint. Fidelity to the law means 
fidelity to the text as it is written. 

Textualism stands in contrast to purposivism, a method of 
statutory interpretation that was dominant through much of the 
twentieth century. For purposivists, statutory language isn’t necessarily 
a hard constraint. As one famous Supreme Court case put it, “[A] thing 
may be within the letter of the statute and yet not within the statute, 
because not within its spirit, nor within the intention of its makers.”3 
Sometimes, statutory language appears to be in tension with a statute’s 
overarching goal, and when that happens, purposivists argue that a 
judge should go with the goal rather than the text. 

Today, purposivism is largely out of fashion, at least in its more 
extreme form. It was once unsurprising to see a judicial opinion stress 
the importance of adhering to a statute’s purpose even at the expense 
of clear text. Now, however, it’s rare to see a judicial opinion asserting 
the authority to depart from the statutory text in service of the 
statutory purpose. The shift away from purposivism is largely due to 
the force of Justice Scalia’s arguments. As he put it, “It is the law that 
governs, not the intent of the lawgiver. . . . Men may intend what they 
will; but it is only the laws that they enact which bind us.”4 I won’t 
rehearse all of his arguments against purposivism here, but suffice it to 
say that they have had a significant effect on the way that lawyers and 
judges think about the law. 

The fact that textualism has become influential, however, does not 
mean that everyone understands what it means to be a textualist. And 
one misunderstanding held by some of textualism’s sympathizers as 
well as by some of its critics is that textualism is literalism. Some who 
have only passing familiarity with the theory assume that textualism 
requires judges to construe language in a wooden, literalistic way. And 
that, of course, would lead to absurd results. 

If you want a vivid illustration of the dangers of literalism, consider 
the pitfalls of translating from one language to another. When I was in 
 
2. Antonin Scalia & Bryan A. Garner, Reading Law: The 

Interpretation of Legal Texts 69–77 (2012). 

3. Holy Trinity Church v. United States, 143 U.S. 457, 459 (1892). 

4. Antonin Scalia, A Matter of Interpretation: Federal Courts and 

the Law 17 (Amy Guttmann ed., 1997). 
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college, I spent a summer in France with the primary goal of becoming 
fluent in French. One evening at dinner, my host asked if I wanted 
more food, and I responded, translating literally, “Je suis pleine” “I 
am full.” I was proud of myself for responding in French. But my 
sentence was greeted with uproarious laughter and not, as I initially 
assumed, because I spoke French with a distinctive southeastern 
Louisiana accent. It was much worse than that. I learned that in 
French, the phrase “je suis pleine” means “I am pregnant.” One could 
make a similar gaffe by declining food with the phrase “je suis fini,” 
which, literally translated, means “I am finished.” In French, though, 
this phrase means “I am about to expire.” Perhaps such mistakes might 
make one want to expire. 

As a budding French speaker, I was unaware of the nuance. 
Language is a social construct made possible by shared linguistic 
conventions among those who speak the language. It cannot be 
understood out of context, and literalism strips language of its context. 
As my examples illustrate, fluent speakers of language are not 
literalists. There is a lot more to understanding language than mech-
anistically consulting dictionary definitions. 

Textualists understand this, and they have spent more than thirty 
years driving home the point. Justice Scalia himself insisted that “the 
good textualist is not a literalist.”5 Still, textualism and literalism are 
often treated as synonyms. The distinction between them, though, is 
fundamental to the validity of the textualist enterprise. Here is how one 
scholar distinguishes the two: 

Literalism should be distinguished from the genuine search for 
textual meaning based on the way people commonly understand 
language. Literalism is a kind of “spurious” textualism, 
unconcerned with how people actually communicate with how 
the author wanted to use language or the audience might 
understand it. It holds up the text in isolation from actual usage.6 

Collapsing the distinction is a strawman when presented by critics of 
textualism and a dangerous distortion when floated by textualists 
themselves. It bears emphasis, though, that this might be the most 
common misperception of textualism. I teach a seminar on statutory 
interpretation, and after our class on textualism, students routinely say 
that they were surprised to learn that textualism isn’t the same thing 
as either “literalism” or “strict construction.” Despite the best efforts 
of textualists, the caricature is still around. 

 
5. Id. at 24. 

6. William D. Popkin, Material on Legislation: Political Language 

and the Political Process 224 (3d ed. 2001). 
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II. A Dictionary is the Textualist’s Most Important 

Tool 

This rejection of literalism bleeds right into the next proposition 
that I would like to shoot down: “A dictionary is a textualist’s most 
important tool.” Don’t get me wrong a dictionary is a tool, and it is 
one used by interpreters of all stripes. But because textualism isn’t 
literalism, textualists do not come to the enterprise of statutory 
interpretation armed only with a dictionary. As John Manning a 
prominent textualist scholar (and now dean of Harvard Law School)
explains, “[D]ictionary definitions of words will often fail to account for 
settled nuances or background conventions that qualify the literal 
meaning of language and, in particular, of legal language.”7 A dictionary 
can help, but it can’t get you all the way there. 

Justice Scalia frequently invoked the case Smith v. United States to 
make this point.8 In that case, the Supreme Court was faced with the 
task of deciding what it means to “use a firearm” for purposes of 18 
U.S.C. § 924(c)(1), a statute that prohibits a felon from using a gun.9 
The majority (of which Justice Scalia was not a member) cited multiple 
dictionary definitions of the verb “to use” and concluded that “[a]s the 
dictionary definitions and experience make clear, one can use a firearm 
in a number of ways.”10 So it held that a person who trades his firearm 
for drugs “uses” the firearm during a drug-trafficking crime within the 
meaning of § 924(c)(1).11 

In dissent, Justice Scalia explained that the fact that a word can 
be used a certain way does not mean that it is ordinarily used that way 
or that it was used that way in a particular context.12 In his view, the 
majority’s reliance on multiple, broad dictionary definitions of what the 
term “use” could mean violated the “fundamental principle of statutory 
construction (and, indeed, of language itself) that the meaning of a 
word cannot be determined in isolation, but must be drawn from the 
context in which it is used.”13 In typical fashion, he offered a memorable 
illustration to bring his point home: 

When someone asks, “Do you use a cane?,” he is not inquiring 
whether you have your grandfather’s silver handled walking stick 
on display in the hall; he wants to know whether you walk with 

 
7. John F. Manning, The Absurdity Doctrine, 116 Harv. L. Rev. 2387, 2393 

(2003). 

8. 508 U.S. 223, 228 (1993). 

9. Id. 

10. Id. at 228–30. 

11. Id. at 225. 

12. Id. at 241–42 (Scalia, J., dissenting). 

13. Id. at 241 (quoting Deal v. United States, 508 U.S. 129, 132 (1993)). 



Case Western Reserve Law Review·Volume 70·Issue 4·2020 

Assorted Canards of Contemporary Legal Analysis 

859 

a cane. Similarly, to speak of “using a firearm” is to speak of using 
it for its distinctive purpose, i.e., as a weapon.14  

This isn’t to say that dictionaries are useless; it’s simply a warning 
against overstating their usefulness. They should be used as evidence 
that terms can in fact bear a certain meaning, not as conclusive 
evidence of what a term means in context. 

The upshot here is that textualism isn’t about holding language “in 
isolation from actual usage.” It isn’t about taking things out of context 
or strictly construing language that isn’t strict. It is about identifying 
the plain communicative content of the words. “A text should not be 
construed strictly, and it should not be construed leniently; it should 
be construed reasonably, to contain all that it fairly means.”15 

III. Textualists and Originalists Always Agree  

I hope I’ve made it clear by now that textualism isn’t a mechanical 
exercise, but rather one involving a sophisticated understanding of 
language as it’s actually used in context. That principle brings me to 
my third canard: “Textualists always agree.” Those who take an 
oversimplified view of textualism imagine that it works like Google 
Translate: a judge punches in words, and voila! out pops the result. 
If that were how interpretation worked, one could expect every 
textualist judge to interpret text in exactly the same way. Popping 
words into a mental machine, after all, does not require judgment. 

Construing language in context, however, does require judgment. 
Skilled users of language won’t always agree on what language means 
in context. Textualist judges agree that the words of a statute 
constrain but they may not always agree on what the words mean. 
Thus, in a case that preceded my time on the Seventh Circuit, two of 
my colleagues on the court both textualists disagreed about whether 
Title VII, which prohibits discrimination on the basis of sex, prohibits 
discrimination on the basis of sexual orientation.16 Judge Frank 
Easterbrook joined the majority, which held that it does;17 Judge Diane 
Sykes wrote a dissent arguing that it does not.18 Neither disavowed the 
text; they simply disagreed about what the text meant. 

The same holds true for originalists, who insist that judges must 
adhere to the original public meaning of the Constitution’s text. 
Justices Scalia and Thomas are both known as originalists, yet they 

 
14. Id. at 242. 

15. Scalia, supra note 4, at 23. 

16. Hively v. Ivy Tech Cmty. Coll. of Ind., 853 F.3d 339 (7th Cir. 2017) (en 
banc). 

17. Id. at 340–41.  

18. Id. at 359 (Sykes, J., dissenting). 
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didn’t agree in every case. The differences between them enable my 
friend Judge Amul Thapar of the Sixth Circuit to teach a class at the 
University of Virginia that he colloquially describes as “Scalia versus 
Thomas.” Here is an example of a case in which those two Justices 
diverged: in Davis v. Washington,19 the Court had to decide whether 
the Sixth Amendment’s Confrontation Clause prohibits the admission 
of statements made during a 911 call.20 Justice Scalia wrote the majority 
opinion, grounding the Court’s decision in an analogy to statements 
that would have been considered “testimonial” at common law.21 The 
relevant portion of the 911 call qualified as “nontestimonial hearsay,” 
the majority held, because its “primary purpose” was not “to establish 
or prove past events potentially relevant to later criminal prosecution” 
but rather “to enable police assistance to meet an ongoing emergency.”22 
Justice Thomas, by contrast, rejected the majority’s “primary purpose” 
test.23 He chided the majority for selecting a standard “disconnected 
from history” and observed that “the Court all but concedes that no 
case can be cited for its conclusion.”24 Justice Thomas read the 
historical record to support a much narrower Confrontation Clause test: 
only those statements that “include ‘extrajudicial statements . . . 
contained in formalized testimonial materials, such as affidavits, 
depositions, prior testimony, or confessions’” are prohibited from 
admission.25 

On the current Court, Justices Thomas and Gorsuch have been the 
most vocal about their commitment to originalism. But they don’t 
always agree either. Just last Term, they split in Gamble v. United 
States, a case that validated the so-called “dual sovereignty doctrine” 
of the Double Jeopardy Clause.26 That doctrine means that two offenses 
are not “the same offense” for purposes of the Double Jeopardy Clause 
if they are prosecuted by separate sovereigns.27 Thus, the federal 
government can’t prosecute someone twice for the same murder, but 
the Double Jeopardy Clause doesn’t bar the state and federal 
governments from each prosecuting someone for the same murder. 

 
19. 547 U.S. 813 (2006). 

20. Id. at 817. 

21. Id. 

22. Id. at 822. 

23. Id. at 834 (Thomas, J., concurring in the judgment in part and dissenting 
in part). 

24. Id. at 838. 

25. Id. at 836 (alteration in original) (quoting White v. Illinois, 502 U.S. 346, 
365 (1992) (Thomas, J., concurring)). 

26. 139 S. Ct. 1960, 1964 (2019). 

27. Id. at 1977. 
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Where there are two sovereigns, there are two laws and therefore two 
different offenses. 

Justice Gorsuch dissented from that holding on the ground that the 
dual-sovereignty doctrine is inconsistent with the original meaning of 
the Fifth Amendment.28 Justice Thomas, however, agreed with the 
majority. In his concurring opinion, he had this to say: 

The historical record presents knotty issues about the original 
meaning of the Fifth Amendment, and Justice Gorsuch does an 
admirable job arguing against our longstanding interpretation of 
the Double Jeopardy Clause. Although Justice Gorsuch identifies 
support for his view in several postratification treatises, I do not 
find these treatises conclusive without a stronger showing that 
they reflected the understanding of the Fifth Amendment at the 
time of ratification. . . . Ultimately, I am not persuaded that our 
precedent is incorrect as an original matter, much less 
demonstrably erroneous.29  

In short, even card-carrying originalists don’t always wind up at 
the same spot, and it oversimplifies originalism to expect that they 
always will. 

IV. “[W]e must never forget, it is a constitution we 

are expounding.” 

In his Canary Lecture thirty years ago, Justice Scalia identified and 
attempted to correct the common misuse of one of Chief Justice 
Marshall’s most famous quotes from McCulloch v. Maryland: “[W]e 
must never forget, that it is a constitution we are expounding.”30 Justice 
Scalia explained that this quote “is often trotted out, nowadays, to 
make the point that the Constitution does not have a fixed meaning
that it must be given different content, from generation to generation, 
retaining the ‘flexibility’ needed to keep up with the times.”31 In his 
view, this reading of Chief Justice Marshall’s language is exactly 
backwards. Rather than sanctioning judicially guided constitutional 
evolution, the McCulloch quote is simply an acknowledgment that “it 
is the nature of a constitution not to set forth everything in express and 

 
28. Id. at 1996 (Gorsuch, J., dissenting) (“[T]his ‘separate sovereigns 

exception’ to the bar against double jeopardy finds no meaningful support 
in the text of the Constitution, its original public meaning, structure, or 
history.”). 

29. Id. at 1987 (citation omitted). 

30. Scalia, supra note 1, at 594 (quoting McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 316, 407 (1819)). 

31. Id. 
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minute detail” precisely because it is a fixed document “intended to 
endure for ages to come” as is.32 

So Justice Scalia made the point that the McCulloch quote offers 
no support for a theory of an evolving constitution. Today, I want to 
make a different but related point: the McCulloch quote offers no 
support for the idea that the Constitution should be interpreted 
differently from other legal texts. After all, the Constitution is, at its 
base, democratically enacted written law. Our approach to interpreting 
it should be the same as it is with all written law. 

I willingly concede that no matter how one reads “[W]e must never 
forget, it is a constitution we are expounding,” Chief Justice Marshall 
surely meant to communicate that the Constitution is unique.33 And he 
was indisputably right. None of our other written laws purport to lay 
out an entire system of government meant to endure through the ages. 
That singularity often manifests itself in expansive phrasing and broad 
delegations of congressional and executive authority to address 
unforeseen circumstances.34 But as Justice Scalia explained elsewhere, 
“The problem [of interpreting the Constitution] is distinctive, not 
because special principles of interpretation apply, but because the usual 
principles are being applied to an unusual text.”35 The text itself 
remains a legal document, subject to the ordinary tools of 
interpretation. 

Due in large part, I’m sure, to Justice Scalia’s contributions, the 
idea of approaching the Constitution like any other legal text has gained 
not only traction but force in judicial opinions, and it has inspired a 
rich proliferation of scholarship in the area.36 For example, Vasan 
 
32. Id. at 595–96 (quoting McCulloch, 17 U.S. at 415). 

33. Id. at 594.  

34. See Scalia, supra note 4, at 37 (“In textual interpretation, context is 
everything, and the context of the Constitution tells us not to expect nit
picking detail, and to give words and phrases an expansive rather than 
narrow interpretation—though not an interpretation that the language 
will not bear.”); see also John F. Manning, The Eleventh Amendment and 
the Reading of Precise Constitutional Texts, 113 Yale L.J. 1663, 1699–
700 (2004) (“Marshall’s statement merely addressed the virtue of recognizing 
adequate congressional authority to address unforeseen circumstances under 
the Necessary and Proper Clause.”); Keith E. Whittington, Originalism: 
A Critical Introduction, 82 Fordham L. Rev. 375, 387 (2013) (“As 
originalists have long recognized (and sometimes even emphasized), the 
power granting provisions of the Constitution are designed to give the 
legislative and executive branches discretionary authority to make policy 
and the necessary tools to implement those policies.”). 

35. Scalia, supra note 4, at 37; see also id. at 38 (“What I look for in the 
Constitution is precisely what I look for in a statute: the original meaning 
of the text . . . .”). 

36. See, e.g., Manning, supra note 34, at 1670 (“Whereas the Rehnquist Court 
has tended toward textualism in statutory cases, few would contend that 
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Kesavan and Michael Stokes Paulsen have emphasized that “any 
project of constitutional interpretation that seeks to apply the 
Constitution as law must reckon with the fact that it is a written text 
that the Constitution purports to make authoritative.”37 They also 
point out that judges take an oath to be bound by that written text.38 

So what does it mean to be bound by written law? Well, at the 
very least it means that the meaning of the law is fixed when it is 
written. This is a largely, though not entirely, uncontroversial propo
sition when it comes to statutory interpretation. Textualists and 
purposivists are both inclined to ground their approaches to statutory 
interpretation in the concept of faithful agency, giving voice and 
authority to what the enacting Congress did in a particular statute.39 

Textualists, though, place more significance on the very existence 
of a written, enacted law. As I said before, textualists limit the meaning 
of text to the semantic communicative content (in context) of the words 
themselves not some underlying purpose behind the words because 
it is the words themselves that are written down and enacted. Indeed, 
those words “reflect (unknowable) legislative compromise,” and “the 
carefully drawn lawmaking process prescribed by the Constitution 
makes it imperative for judges to respect such compromise.”40 That 
means reading the text of the statute at the level of specificity and 
generality at which it was written, even if the result is awkward or the 
interpretation “does not appear to make perfect sense of the statute’s 

 
constitutional interpretation warrants the same strictness as statutory 
interpretation. Instead, the conventional wisdom, often traced (mistakenly) 
to McCulloch v. Maryland, presupposes that judges have greater freedom 
to interpret the Constitution atextually to effectuate its broader purposes. 
. . . I argue here that the conventional wisdom is backwards . . . .”). 

37. Vasan Kesavan & Michael Stokes Paulsen, The Interpretive Force of the 
Constitution’s Secret Drafting History, 91 Geo. L.J. 1113, 1128 (2003). 

38. Id. at 1127–28 (“But if one does decide to be bound by [the Constitution] 
(and takes an oath to support it, as the very next clause of the 
Constitution requires for all legislative, executive, and judicial officers 
holding positions under the regime created by the Constitution), one 
necessarily has decided to be bound by the text as law, because that is 
what the document itself appears to specify.” (footnote omitted)); see also 
Amy Coney Barrett & John Copeland Nagle, Congressional Originalism, 
19 U. Pa. J. Const. L. 1, 8–9 (2016) (describing originalism’s claim that 
the original public meaning of the Constitution’s text is enforceable law). 

39. See John F. Manning, Textualism and the Equity of the Statute, 101 
Colum. L. Rev. 1, 9 (2001) (“[I]t is important to realize that strong 
purposivism and textualism differ markedly in technique, but they do so 
in the name of an ostensibly shared constitutional premise. In particular, 
strong purposivism and textualism both seek to provide a superior way 
for federal judges to fulfill their presumed duty as Congress’s faithful 
agents.”). 

40. Manning, supra note 34, at 1713. 
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overall policy.”41 That awkward compromise made it through the 
process of becoming law. 

When we look at the Constitution for what it is a popularly 
enacted legal text subject to the same kind of “bargaining and 
compromise over the reach and structure of the policy under 
consideration”42 it makes sense that statutory textualists are usually 
constitutional originalists.43 These approaches are premised on the same 
fundamental orientation toward legal text that finds legitimacy in 
popular sovereignty. Kesavan and Paulsen summarize the import of 
written law this way: 

We therefore think that to avoid creeping or lurching 
anachronism infecting the interpretation of an authoritative legal 
text, the proper approach must be one of “originalist” 
textualism faithful application of the words and phrases of the 
text in accordance with the meaning they would have had at the 
time they were adopted as law, within the political and linguistic 
community that adopted the text as law.44  

Originalists, like textualists, care about what people understood words 
to mean at the time that the law was enacted because those people had 
the authority to make law. They did so through legitimate processes, 
which included writing down and fixing the law. So “[e]ach textual 
provision must necessarily bear the meaning attributed to it at the time 
of its own adoption.”45 And, as with statutes, the law can mean no more 
or less than that communicated by the language in which it is written. 
Just as “when a precise statute seems over- or underinclusive in relation 
to its ultimate aims[,] . . . [a textualist] hews closely to the rules 
embedded in the enacted text, rather than adjusting that text to make 
it more consistent with its apparent purposes,” so too an originalist 
submits to the precise compromise reflected in the text of the 

 
41. Manning, supra note 39, at 3–4; see also Manning, supra note 34, at 1665, 

1735. 

42. Manning, supra note 34, at 1715. 

43. See Manning, supra note 39, at 26. 

44. Kesavan & Paulsen, supra note 37, at 1131. 

45. Whittington, supra note 34, at 377–78; see also Jeffrey A. Pojanowski & 
Kevin C. Walsh, Enduring Originalism, 105 Geo. L.J. 97, 129 (“Putting 
the Constitution in writing was one of the ways in which the law of the 
Constitution was to be fixed.”); Lawrence B. Solum, District of Columbia 
v. Heller and Originalism, 103 Nw. U. L. Rev. 923, 944–46 (2009) 
(explaining the originalist premise that the meaning of the Constitution’s 
text is fixed at the time of its formal legal approval). 
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Constitution.46 That is how judges approach legal text, and the 
Constitution is no exception. 

I will end this section where I started, leaving you with a simple 
but astute observation from Justice Scalia himself. The judiciary is 
charged with authoritatively interpreting the Constitution because it is 
a legal text and interpreting it requires the same tools and skills that 
one would bring to bear on any other legal text. Were it otherwise
that is, “if the people come to believe that the Constitution is not a 
text like other texts; that it means, not what it says or what it was 
understood to mean, but what it should mean” "well, then, they will 
look for qualifications other than impartiality, judgment, and lawyerly 
acumen in those whom they select to interpret it.”47 This is a 
Constitution that we are expounding, unique in many ways. But it is 
also, at its core, a legal text, and we should not misconstrue a quote 
from the great Chief Justice Marshall as license to treat it as anything 
else. 

V. Judicial Activism is a Meaningful Term 

As for the next canard, I will be brief but I think my point will 
be clear. The term “judicial activist” is thrown around a lot today, both 
inside and outside the legal world. People use it all the time with great 
authority, confident that they know exactly who the judicial activists 
are. But there is no agreed-upon definition of what it means to be an 
activist. The only thing that is clear is that it is never a compliment. 

Sometimes, people use the term “judicial activism” to describe a 
judge who is willing to hold a statute or executive action unconsti
tutional. Judicial restraint, the argument goes, means deference to the 
popular will; it is activism, therefore, to say that the popular will has 
run afoul of constitutional limits. The problem, however, is that it has 
been settled since Marbury v. Madison that judicial review is part of 
the judicial function.48 Everyone agrees that judges within the limits 
of their authority, of course must hold political actors accountable to 

 
46. Manning, supra note 34, at 1665; see id. at 1702 (“Precisely because 

political minorities do have an extraordinary right to insist upon 
compromise in the framing of constitutional texts, it is especially 
important to pay attention to the level of generality of the relevant text—
that is, the type of compromise reached.”); Whittington, supra note 34, 
at 386 (“Originalism has instead recently emphasized the value of fidelity 
to the constitutional text as its driving principle. The goal of 
constitutional interpretation is not to restrict the text to the most 
manageable, easily applied, or majority favoring rules. The goal is to 
faithfully reproduce what the constitutional text requires. Textual rules 
need not be narrow. The breadth of the rule is determined by the 
embodied principle, not an a priori commitment to narrowness.”). 

47. Scalia, supra note 4, at 46–47. 

48. 5 U.S. (1 Cranch) 137 (1803).  
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the Constitution. If a statute or executive action is unconstitutional, a 
judge discharges her judicial duty by calling a spade a spade. So if 
judicial activism merely means exercising judicial review, then it simply 
describes a well-settled and uncontroversial part of what judges do. 

When people use the term “judicial activism,” I think they are 
really referring to a misuse of judicial authority. Criticizing misuses of 
judicial authority is fair game, but we ought to do it with an 
explanation of why a particular decision was misguided. As David 
Kaplan wrote in his recent book about the Supreme Court, judicial 
activism today means nothing more than “what the other guy does.”49 
It goes without saying that finger-pointing isn’t an argument. 

VI. Congressional Silence is Acquiescence 

My next canard returns to statutory interpretation. It is the notion 
that congressional inaction can tell us something about what Congress 
thinks what is known as “congressional acquiescence.” One noted 
scholar and judge has explained the logic of the acquiescence rationale 
this way: “When a court says to a legislature, ‘You (or your 
predecessor) meant X,’ it almost invites the legislature to answer: ‘We 
did not.’”50 So, the theory goes, if the legislature does not respond, then 
the court, as Congress’s faithful agent, should treat its silence as 
acquiescence or approval and stay the course even if the original 
interpretation was wrong.  

But there are several reasons why such an approach makes little 
sense. For starters, why should we care what the current Congress 
thinks about a previously enacted statute? Whether you think that 
what matters is “the language of the statute enacted by Congress,”51 
the intent or purpose behind the enacted statute,52 or something else, 
 
49. David A. Kaplan, The Most Dangerous Branch 12 (2018). 

50. Guido Calabresi, A Common Law for the Age of Statutes 31–32 
(1982); see also Amy Coney Barrett, Statutory Stare Decisis in the Courts 
of Appeals, 73 Geo. Wash. L. Rev. 317, 322 (2005); William N. Eskridge, 
Jr., Interpreting Legislative Inaction, 87 Mich. L. Rev. 67, 71–78 (1988); 
William N. Eskridge, Jr., Overruling Statutory Precedents, 76 Geo. L.J. 
1361, 1402–08 (1988). 

51. Barnhart v. Sigmon Coal Co., 534 U.S. 438, 461 (2002); see also Johnson 
v. Transp. Agency, 480 U.S. 616, 671 (1987) (Scalia, J., dissenting) (“It 
is . . . [a] patently false premise that the correctness of statutory 
construction is to be measured by what the current Congress desires, 
rather than by what the law as enacted meant.”). 

52. Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 118 
(1980); United States v. Price, 361 U.S. 304, 313 (1960); European Cmty. 
v. RJR Nabisco, Inc., 355 F.3d 123, 136 (2d Cir. 2004) (holding that 
“expressions of legislative intent made years after the statute’s initial 
enactment are entitled to limited weight under any circumstances, even 
when the post enactment views of Congress as a whole are evident”), 
vacated by 544 U.S. 1012 (2005). 
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most theories of statutory interpretation seek to give a statute the 
meaning it had at the time that it was enacted.53 So what a later 
Congress thinks is irrelevant.54 

And even if we did care, there is no way to reliably count on 
congressional silence as a source of information. There are many reasons 
other than approval for why Congress might not pass a bill to override 
a court’s interpretation of a statute.55 For one, Congress must first know 
about the judicial decision before the body can make a collective, 
conscious decision to act (or not act) in response and that is not a 
given.56 Then, even assuming that Congress knows about a given 
judicial interpretation and disagrees with the decision, it may be 
deterred from acting out of concern for political expedience: Who takes 
the credit? Who bears the responsibility? Is this the best time to act to 
achieve the best result? How much capital both political and 
monetary will this legislation cost? And on and on.57 But let us assume 
that Congress knows about the decision, disagrees with it, and would 
like to respond. Political realities might still prevent it from doing so. 
This won’t come as news to anyone, but passing legislation is hard and 
resources are limited. As I’ve said elsewhere, “Numerous obstacles, both 
 
53. See Lawrence C. Marshall, “Let Congress Do It”: The Case for an 

Absolute Rule of Statutory Stare Decisis, 88 Mich. L. Rev. 177, 193 
(1989). 

54. See id. at 193 (“No one has ever explained how a court attempting to 
understand the intent of a Congress that passed a statute in 1866 or 1870 
can find any guidance in the views of a Congress sitting in the 1970s.”); 
Price, 361 U.S. at 313 (“[T]he views of a subsequent Congress form a 
hazardous basis for inferring the intent of an earlier one.”). 

55. See United States v. Craft, 535 U.S. 274, 287 (2002) (“Congressional 
inaction lacks persuasive significance because several equally tenable 
inferences may be drawn from such inaction.”) (alteration in original) 
(quoting Cent. Bank of Denver v. First Interstate Bank of Denver, 511 
U.S. 164, 187 (1994)); Patterson v. McLean Credit Union, 491 U.S. 164, 
175 n.1 (1989) (“It does not follow . . . that Congress’ failure to overturn 
a statutory precedent is reason for this Court to adhere to it. It is 
‘impossible to assert with any degree of assurance that congressional 
failure to act represents’ affirmative congressional approval of the Court’s 
statutory interpretation.”) (quoting Johnson, 480 U.S. at 672 (Scalia, J., 
dissenting)). 

56. See Marshall, supra note 53, at 187 (“[I]t seems quite unrealistic to assume 
that a substantial number of congressional actors are routinely made 
aware of most court decisions on statutory matters. This being the case, 
how can a court possibly find acquiescence in Congress’ silence?”). And if 
members of Congress are unaware of Supreme Court decisions on matters 
of statutory interpretation, it would seem even less likely that Congress 
is aware of decisions at the court of appeals level. See Stefanie A. 
Lindquist & David A. Yalof, Congressional Responses to Federal Circuit 
Court Decisions, 85 Judicature 61, 61 (2001). 

57. See Barrett, supra note 50, at 335–36; Marshall, supra note 53, at 190–
91. 
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procedural and practical, hinder the passage of legislation, and, as a 
result, even a legislature with a majority that vehemently disagrees with 
a judicial decision may fail to act on its disagreement.”58 Thus, 
mistaking inaction for agreement “reflects a simple and complete 
misunderstanding of the legislative process.”59 

Equating abstract agreement with any kind of legal salience also 
reflects a misunderstanding of the separation of powers prescribed by 
the Constitution. This is the most fundamental flaw in the 
approval-by-silence approach. Even if we could know that Congress’s 
current silence on a particular statutory question meant that it whole
heartedly endorsed a court’s interpretation of that statute, that 
approval is not the standard by which the Constitution confers legal 
effect. To have the force of law, a bill must be passed by both Houses 
of Congress and presented to the President for possible veto.60 Congress 
can’t shirk the responsibility of acting, sidestep procedural obstacles, or 
skirt the President’s veto power in the name of efficiency. And courts 
can’t usurp any of those same powers by assuming away the 
bicameralism and presentment requirements. The Supreme Court has 
been clear on this point: those requirements serve “essential constitu
tional functions . . . [and] represent[] the Framers’ decision that the 
legislative power of the Federal Government be exercised in accord with 
a single, finely wrought and exhaustively considered, procedure.”61 
Relying on congressional silence for legal meaning thwarts that finely 
wrought and exhaustively considered procedure. 

I will conclude this section with a warning from Justice Frankfurter, 
who was one of the first to recognize this canard and call out its folly: 

To explain the cause of non action by Congress when Congress 
itself sheds no light is to venture into speculative unrealities. . . . 
Various considerations of parliamentary tactics and strategy 
might be suggested as reasons for the inaction of the Treasury 
and of Congress, but they would only be sufficient to indicate 
that we walk on quicksand when we try to find in the absence of 
corrective legislation a controlling legal principle.62  

It is, of course, a good thing that we have a process by which 
Congress can override a court’s interpretation of a statute if the 
 
58. Barrett, supra note 50, at 336. 

59. Id. 

60. See U.S. Const. art. I, § 7, cl. 2 (bicameralism and presentment). 

61. Immigration & Naturalization Serv. v. Chadha, 462 U.S. 919, 951 (1983); 
see also Patterson v. McLean Credit Union, 491 U.S. 164, 175 n.1 (1989) 
(“Congress may legislate, moreover, only through the passage of a bill 
which is approved by both Houses and signed by the President. Congressional 
inaction cannot amend a duly enacted statute.”) (citation omitted). 

62. Helvering v. Hallock, 309 U.S. 106, 119–21 (1940). 
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interpretation does not reflect what Congress meant. But congressional 
silence in the face of a judicial decision constitutionally and prac
tically has no legitimate role in that process. 

Conclusion 

Justice Scalia ended his Canary Lecture not because he was out of 
canards, but because he was out of time.63 Likewise, I could list canards 
until the cows come home, but I will follow my boss’s lead and conclude 
my remarks here. I hope that my contribution to Justice Scalia’s list 
has shown that the last three decades have not done much to eradicate 
our canard problem. We lawyers love to repeat what has already been 
written it’s our stock-in-trade. In its best form, our invocation of 
vintage verbiage serves the purpose of tying us to precedent and 
creating continuity in the law. But in its worst form we reflexively 
repeat these “certain ritual errors” without scrutiny.64 We should not 
mistake ubiquity for accuracy. 

 

 
63. Scalia, supra note 1, at 596. 

64. Id. at 581. 
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ORIGINALISM AND STARE DECISIS

INTRODUCTION

Justice Scalia was the public face of modern originalism. Originalism maintains both that constitutional text means what it did
at the time it was ratified and that this original public meaning is authoritative. This theory stands in contrast to those that treat
the Constitution's meaning as susceptible to evolution over time. For an originalist, the meaning of the text is fixed so long
as it is discoverable.

The claim that the original public meaning of constitutional text constitutes law is in some tension with the doctrine of stare
decisis. Stare decisis is a sensible rule because, among other things, it protects the reliance interests of those who have structured
their affairs in accordance with the Court's existing cases. But what happens when precedent conflicts with the original meaning
of the text? If Justice Scalia is correct that the original public meaning is authoritative, why is the Court justified in departing
from it in the name of a judicial policy like stare decisis? The logic of originalism might lead to some unpalatable results. For
example, if the original meaning of the Constitution's Gold Clauses prohibits the use of paper money, is an originalist bound to
plunge the economy into ruin? Some constitutional theorists treat precedent as capable of supplementing and even supplanting
the text's historical meaning; for them, choosing to follow precedent that diverges from the original meaning is relatively
unproblematic. Originalists, in contrast, have difficulty identifying a principled justification for following such precedent, even
when the consequences of overruling it would be extraordinarily disruptive.

Faced with this problem, Justice Scalia famously described himself as a “faint-hearted originalist” who would abandon the
historical meaning when following it was intolerable. 1  He claimed that “stare decisis is not part of my *1922  originalist
philosophy; it is a pragmatic exception to it.” 2  That concession left him vulnerable to criticism from both his intellectual
opponents and his allies. His opponents argued that Justice Scalia's willingness to make a pragmatic exception revealed that
originalism is unprincipled in theory and unworkable in practice. Some of his allies contended that a principled originalist
should not be afraid to depart from even well-settled precedent.

The tension between stare decisis and originalism gave stare decisis a newly significant role in debates about constitutional
theory. To be sure, judges and scholars had long grappled with the pragmatic considerations that inform the choice between
keeping law settled and getting it right. But for an originalist, the decision whether to follow erroneous precedent can be more
than a matter of weighing the costs and benefits of change. At least in cases involving the interpretation of constitutional text,
originalists arguably face a choice between following and departing from the law embodied in that text. While the debate about
stare decisis is old, modern originalism introduced a new issue: the possibility that following precedent might sometimes be
unlawful.

This issue was unexplored before Justice Scalia helped propel originalism to prominence. Since then, the question whether
stare decisis is compatible with originalism has occupied both originalists and their critics. In this Essay, I explore what light
Justice Scalia's approach to precedent casts on that question. I argue that while he did treat stare decisis as a pragmatic exception
to originalism, that exception was not nearly so gaping as his “fainthearted” quip suggests. In fact, a survey of his opinions
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regarding precedent suggests new lines of inquiry for originalists grappling with the role of stare decisis in constitutional
adjudication.

I. THE PROBLEM OF PRECEDENT

Before addressing the tension between originalism and stare decisis, it is important to emphasize that precedent itself is not only
consistent with, but critical to, originalism. Most discussions of originalism's relationship to precedent focus on prior Supreme
Court opinions. Yet one cannot paint a complete picture of Justice Scalia's attitude toward precedent without addressing his
treatment of nonjudicial precedent. In an important sense, originalism can be understood as a quintessentially precedent-based
theory, albeit one that does not look primarily to judicial decisions as its guide.

*1923  Originalists maintain that the decisions of prior generations, cast in ratified text, are controlling until lawfully changed.
The contours of those decisions are typically discerned by historical sources. For example, the meaning of the original
Constitution may be gleaned from sources like the Constitutional Convention, the ratification debates, the Federalist and Anti-
Federalist Papers, actions of the early Congresses and Presidents, and early opinions of the federal courts. Originalism thus
places a premium on precedent, and to the extent that originalists reject the possibility of deviating from historically-settled
meaning, one could say that their view of precedent is particularly strong, not weak as their critics often contend.

Moreover, Justice Scalia framed some of his most vociferous disagreements with Supreme Court precedent as a defense of a
competing form of precedent: the history and traditions of the American people. For example, he characterized the standards
of scrutiny as “essential” to determining whether laws violated the Equal Protection Clause but insisted that these standards
“cannot supersede--and indeed ought to be crafted so as to reflect--those constant and unbroken national traditions that embody
the people's understanding of ambiguous constitutional texts.” 3  When it came to the Free Speech Clause, the Justice said that
he would “take my guidance as to what the Constitution forbids, with regard to a text as indeterminate as the First Amendment's
preservation of ‘the freedom of speech,’ and where the core offense of suppressing particular political ideas is not at issue,
from the long accepted practices of the American people.” 4  Dissenting from the Court's holding that the Establishment Clause
prohibits prayer at commencement ceremonies, Justice Scalia argued that “the Court ... lays waste a tradition that is as old as
public school graduation ceremonies themselves, and that is a component of an even more longstanding American tradition of
nonsectarian prayer to God at public celebrations generally.” 5  And while Justice Scalia would not have interpreted the Due
Process Clause to have a substantive component, he did not insist upon cleaning the slate altogether. Instead, he argued that
any substantive content should be determined by history and tradition rather than by modern attitudes. 6  It was what many
conceived of as wrong-headed and excessive devotion to this form of precedent--a devotion that made change difficult--that
marked the fault line between Justice Scalia and those who take an evolutionary approach to constitutional interpretation.

*1924  Thus originalism does not breed contempt for precedent--quite the opposite. That said, originalism prioritizes what
we might think of as the original precedent: the contemporaneously expressed understanding of ratified text. When new
interpretations deviate from the old, and those deviations become entrenched, this comparatively new precedent and a
commitment to the old can be in real tension. 7

Originalism rests on two basic claims. 8  First, the meaning of constitutional text is fixed at the time of its ratification. 9  Second,
the original meaning of the text controls because “it and it alone is law.” 10  Nonoriginalists consider the text's historical
meaning to be a relevant factor in interpreting the Constitution, but other factors, like value-based judgments, might overcome
it. Originalists, by contrast, treat the original meaning as a relatively hard constraint.

Justice Scalia and his contemporaries did not pull originalism from thin air in the 1980s. On the contrary, Keith Whittington
explains that

[a]s a method of constitutional interpretation in the United States, originalism has a long history. It has been
prominently advocated from the very first debates over constitutional meaning. At various points in American
history, originalism was not a terribly self-conscious theory of constitutional interpretation, in part because it was
largely unchallenged as an important component of any viable approach to understanding constitutional meaning.
Originalism, in its modern, self-conscious form, emerged only after traditional approaches had been challenged
and, to some degree, displaced. 11  *1925  Justice Scalia was at the forefront of the movement that developed
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originalism in its “modern, self-conscious form” by defending it as the only democratically legitimate way to
interpret and apply the Constitution.

As originalism rose to prominence, its relationship to precedent became an issue. 12  Stare decisis had received scholarly attention
throughout the twentieth century. But before originalism recalled attention to the claim that the original meaning of the text
constitutes binding law, no one worried much about whether adherence to precedent could ever be unlawful--as it might be if
the text's original meaning constitutes the law and relevant precedent deviates from it. To be sure, many had contended that
stare decisis ought to be relatively weak in constitutional cases, both out of respect for the Constitution and because of the
difficulty of correcting mistakes by constitutional amendment. 13  Justice Douglas, for example, famously asserted that “it is the
Constitution which [a Justice] swore to support and defend, not the gloss which his predecessors may have put on it.” 14  He
did not suggest, however, either that the Court lacked the authority to sometimes adhere to its predecessors' erroneous gloss or
that it was problematic for the Court to follow precedent that conflicted with the original meaning of the text. The latter would
have been inconsistent with Justice Douglas's insistence that “[i]t is better that we make our own history than be governed by
the dead. We too must be dynamic components of history if our institutions are to be vital, directive forces in the life of our
age.” 15  For a living constitutionalist, the point of overruling precedent is to bring the meaning of constitutional law into line
with what the Court views as the demands of modernity. It does not involve (and indeed vehemently rejects) a return to the
past in ways that could potentially disrupt modernity.

Originalists, in contrast, must grapple with this risk. Although there is dispute about which well-settled precedents depart
from the original understanding, many claim that originalism cannot account for important precedents, including the New
Deal expansion of federal power, the administrative state, and Brown v. Board of Education. 16  Henry Monaghan states the
problem *1926  starkly: the claim that originalism is the “only legitimate standard for judicial decisionmaking entails a massive
repudiation of the present constitutional order.” 17  No serious person would propose to repudiate the constitutional order,
yet some suggest that the logic of originalism requires it. As Michael Gerhardt puts it, “Originalists ... have difficulty in
developing a coherent, consistently applied theory of adjudication that allows them to adhere to originalism without producing
instability, chaos, and havoc in constitutional law.” 18  Consequently, as originalists John McGinnis and Michael Rappaport
admit, “Precedent is often seen as an embarrassment for originalists.” 19

Some originalists have tried to reconcile the tension between originalism and stare decisis. For example, Michael McConnell,
Michael Paulsen, Steven Calabresi, and Julia Rickert have each tried to blunt the force of the stare decisis critique by
making an originalist case for some arguably nonoriginalist precedents. 20  (While it is an imperfect label, I use the term
“nonoriginalist” as shorthand for precedents that conflict with the original meaning.) Kurt Lash has argued that a “popular
sovereignty-based originalist” can follow at least some erroneous precedents without sacrificing her normative commitment to
popular sovereignty. 21  John McGinnis and Michael Rappaport have repudiated the proposition that the original public meaning
constitutes the law in favor of the claim that judges and public officials should follow the original public meaning because
doing so yields good consequences. 22  Following deeply rooted nonoriginalist precedents is justified, they say, because when
departing from the original public meaning would wreak havoc, following *1927  precedent yields better consequences than
following the original meaning. 23

Other originalists, by contrast, have concluded that a principled originalist cannot follow nonoriginalist precedent. 24  Consider
Gary Lawson's provocative argument that departures from the original public meaning can never be justified. 25  Grounding his
argument in Marbury v. Madison's justification for judicial review, Lawson claims that because the Constitution is hierarchically
superior to all other sources of law, a statute in conflict with the Constitution is void. 26  The same principle applies, he says, to
judicial opinions. Judicial opinions, like statutes, are hierarchically inferior to the Constitution itself, and if they conflict with
the Constitution, they are, properly understood, no law at all. 27  “If a statute,” Lawson argues, “enacted with all of the majestic
formalities for lawmaking prescribed by the Constitution, and stamped with the imprimatur of representative democracy, cannot
legitimately *1928  be given effect in an adjudication when it conflicts with the Constitution, how can a mere judicial decision
possibly have a greater legal status?” 28  Thus, he claims, “If the Constitution says X and a prior judicial decision says Y, a court
has not merely the power, but the obligation, to prefer the Constitution.” 29
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Justice Scalia took neither tack: he neither articulated a theory attempting to reconcile adherence to nonoriginalist precedent with
originalism nor argued that the original public meaning must always control. Instead, he treated stare decisis as a “pragmatic
exception to [his originalist theory].” 30  In his well-known essay, Originalism: The Lesser Evil, he described his position this
way:

I can be much more brief in describing what seems to me the second most serious objection to originalism: In
its undiluted form, at least, it is medicine that seems too strong to swallow. Thus, almost every originalist would
adulterate it with the doctrine of stare decisis--so that Marbury v. Madison would stand even if Professor Raoul
Berger should demonstrate unassailably that it got the meaning of the Constitution wrong. 31

This is consistent with the views he expressed at his confirmation hearing. Pressed by Senator Edward Kennedy to describe
his position on stare decisis, Justice Scalia responded that “[t]o some extent, Government even at the Supreme Court level is
a practical exercise. There are some things that are done, and when they are done, they are done and you move on.” 32  While
he allowed that there were some mistakes he would be willing to correct, 33  he characterized others as “so woven in the fabric
of law” that he would not touch them. 34

Justice Scalia's pragmatism earned him criticism from both allies and intellectual opponents. Some of the former expressed
regret that Justice *1929  Scalia was willing to make any sacrifice of principle, 35  and the latter seized upon his willingness to
compromise as evidence that originalism is itself unprincipled. 36  In the remainder of this Essay, I will consider whether Justice
Scalia's approach to stare decisis was as unprincipled as these criticisms suggest.

II. ORIGINALISM IN PRACTICE

The thrust of the stare decisis-based critique of originalism is that “if [originalists] were to vote their principles, their preferred
approach would produce instability, chaos, and havoc in constitutional law.” 37  This threat is vastly overstated, because no
originalist Justice will have to choose between his principles and the kind of chaos critics predict. Justice Scalia was never
forced to make any of the decisions that critics cast as deal-breakers for originalism. He was never required, for example, to
decide whether paper money is constitutional or whether Brown v. Board of Education was rightly decided. The validity of
these cases--and, for that matter, most of the cases printed in the United States Reports--is never challenged because the rules
of adjudication keep the question of their validity off the table.

As I have explained elsewhere, “other features of the federal judicial system, working together, do more than the constraint of
horizontal stare decisis to keep the Court's case law stable.” 38  A combination of rules--some constitutional, some statutory,
and some judicially adopted--keep most challenges to precedent off the Court's agenda. The Justices not only lack any *1930
obligation to work systematically through the United States Reports looking for errors; the “case or controversy” requirement
prevents them from doing so. Not only are they limited to answering questions presented by litigants seeking resolution of a
live dispute, the Court's discretionary jurisdiction generally permits it to choose which questions it wants to answer. This in
and of itself keeps the most potentially disruptive challenges to precedent off the Court's docket. Even if a petitioner asked
the Court to revisit, say, its 1937 conclusion that the Social Security Act is constitutional, there is no chance that the Court
would grant certiorari. 39

To be sure, erroneous precedents may lie in the background of cases that the Court has agreed to decide. Assume that a Justice
has doubts about whether Marbury v. Madison was wrongly decided. The Justice will implicitly rely upon Marbury in every
exercise of judicial review. But the Justice, whatever her theoretical doubts, has no obligation to open an inquiry into whether
Marbury (and, for that matter, every other decision lying in the background of the case before her) is right. Indeed, the rule that
the Court will decide only those questions presented in the petition for certiorari constrains Justices from deciding the merits of
every legal issue that lurks in a case. 40  That rule is not hard and fast, and the Justices sometimes raise additional issues, like the
matter of precedent's validity, on their own. 41  But doing so happens when a Justice wants to address the merits of precedent. If a
precedent is so deeply embedded that its overruling would cause chaos, no Justice will want to subject the precedent to scrutiny.
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Taken together, these features of the judicial system function like a hidden avoidance mechanism: they keep the question whether
precedent should be overruled off the table altogether. 42  The doctrine of stare decisis is often credited with keeping precedent
stable, but the force of that doctrine only kicks in when the question whether to overrule precedent is called. The *1931
overwhelming majority of Supreme Court cases remain stable because the Court never faces the question. Stability, therefore,
is less attributable to the doctrine of stare decisis than to the fact that the Constitution does not require the Court to identify,
much less rectify, every constitutional mistake. Justices focus their attention on the contested question in front of them and are
permitted to operate on the assumption that surrounding but unchallenged law is correct. The system could not operate otherwise;
it would grind to a halt if the Justices were obliged to identify and address every single legal issue contained within a case.

Justice Scalia operated within this system. Stephen Sachs jokes that originalists are often viewed as “followers, allegedly, of a
nefarious ‘Constitution in Exile,’ waiting in their subterranean lairs to subdue the populace and abolish the New Deal.” 43  But
Justice Scalia had no desire to exhume all errors from the United States Reports. On the contrary, he observed:

Originalism, like any theory of interpretation put into practice in an ongoing system of law, must accommodate
the doctrine of stare decisis; it cannot remake the world anew. It is of no more consequence at this point whether
the Alien and Sedition Acts of 1798 were in accord with the original understanding of the First Amendment than it
is whether Marbury v. Madison was decided correctly. ... [O]riginalism will make a difference ... not in the rolling
back of accepted old principles of constitutional law but in the rejection of usurpatious new ones. 44

And that, indeed, is the field on which Justice Scalia played. He faced some conflicts between the Constitution's original meaning
and contrary precedent, but his commitment to originalism did not put him at continual risk of upending settled law. Originalism
does not obligate a justice to reconsider nonoriginalist precedent sua sponte, and if reversal would cause harm, a Justice would
be foolhardy to go looking for trouble. Justice Scalia didn't. As he once quipped, “I am a textualist. I am an originalist. I am
not a nut.” 45

The precedents that Justice Scalia voted to overrule were not in the category that constitutional scholars sometimes call “super
precedent”--cases so deeply embedded that their overruling is off the table. 46  For example, Justice Scalia rejected precedent
asserting the power to give newly decided civil cases only prospective application on the ground that this is not a feature of the
“judicial Power” 47  as it was understood at the Founding, 48  and he argued *1932  that Miranda v. Arizona should be discarded
for its lack of support in “history, precedent, or common sense.” 49  He was persistent in his view that “the Double Jeopardy
Clause prohibits successive prosecution, not successive punishment,” 50  and he refused to join opinions using the Lemon test
to enforce the Establishment Clause. 51  He repeatedly argued that the Court should overrule its cases holding that a woman has
a substantive due process right to terminate her pregnancy, 52  and he consistently declined to apply the cases *1933  holding
that the Due Process Clause imposes a “fairness” cap on punitive damages. 53

He was willing to overrule precedent outright in the above cases because he thought that the error was clear and that traditional
stare decisis factors like reliance or workability counseled it. There were other cases, however, in which he thought that precedent
was wrong but did not advocate outright overruling. The following four areas illustrate Justice Scalia's pragmatism in handling
conflicts between his commitment to the original public meaning and the pull of settled precedent: (1) the dormant Commerce
Clause; (2) substantive due process; (3) the Eighth Amendment; and (4) Congress's power under Section 5 of the Fourteenth
Amendment.

A. Dormant Commerce Clause

Justice Scalia attacked the Court's dormant Commerce Clause jurisprudence in his very first term. In Tyler Pipe Industries,
Inc. v. Washington State Department of Revenue, he concluded a lengthy explanation of his disagreement with those cases with
the assertion that
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the Court for over a century has engaged in an enterprise that it has been unable to justify by textual support or even
coherent nontextual theory, that it was almost certainly not intended to undertake, and that it has not undertaken
very well. It is astonishing that we should be expanding our beachhead in this impoverished territory, rather than
being satisfied with what we have already acquired by a sort of intellectual adverse possession. 54

Tyler Pipe, however, did not require him to decide whether he would vote to overrule the dormant Commerce Clause doctrine; he
could decide the case by refusing to extend it. When he faced the former question in his second term, Justice Scalia articulated the
following approach: he would adhere to the line of cases invalidating state laws that discriminated against interstate commerce
despite his belief that those cases were wrong, 55  but he refused to apply the line of cases that required the Court to balance the
state law's burden on interstate commerce against its benefit unless the challenged law was *1934  indistinguishable from a
law previously held unconstitutional by the Court. 56  In that event, he “would normally suppress [his] earlier view of the matter
and acquiesce in the Court's opinion that it is unconstitutional.” 57  He thus drew a line between “decisional theory,” which he
felt free to reject, and application of that theory to particular facts, which he felt constrained to follow. 58  He remained constant
in this approach to dormant Commerce Clause cases throughout his entire tenure on the Court. 59

It is worth paying attention to the careful distinction that Justice Scalia drew between “decisional theory” and results. In some
circumstances, he felt obligated to adhere to nonoriginalist decisional theory. He adhered to the “discrimination” test in dormant
Commerce Clause doctrine because it established a clear line that was relatively easy for courts to apply. By contrast, he thought
the “balancing” test was unpredictable and that it therefore did not offend reliance or stability interests to abandon it. 60  His
judgment about *1935  when to challenge and when to acquiesce in decisional theory thus reflected a traditional application
of stare decisis. 61

Even when he rejected a nonoriginalist decisional theory, however, he considered whether to treat the nonoriginalist results
reached under that theory differently. Because reliance interests in the Court's view about specific laws (as opposed to the
Court's view about more general doctrines) are particularly high, he stuck with those results even in the “balancing” cases whose
decisional theory he rejected. He felt particularly strongly about the reliance interests at stake in that situation. While he did not
think that specific dispositions were set in stone, he thought that the Court should “retain [its] ability ... sometimes to adopt new
principles for the resolution of new issues without abandoning clear holdings of the past that those principles contradict.” 62

B. Substantive Due Process

Justice Scalia had “misgivings about Substantive Due Process as an original matter.” 63  Nonetheless, he acquiesced in the
Court's incorporation of certain guarantees in the Bill of Rights “because it is both long established and narrowly limited.” 64

He refused, however, to accept the body of precedent standing for the “proposition that the Due Process Clause guarantees
certain (unspecified) liberties, rather than merely guarantees certain procedures as a prerequisite to deprivation of liberty.” 65

Despite this belief, he did occasionally acquiesce in the line of due process opinions maintaining that the liberty interest in the
Due Process Clause protected those rights deemed fundamental by history and tradition. 66  He thus did not entirely distance
*1936  himself from a decisional theory he thought unsupported by the Constitution. At the same time, he found that history

and tradition were reason to refuse rather than to recognize the existence of the urged right; the result in these cases, if not the
analysis, was the same as it would have been under his preferred approach. 67

Like the dormant Commerce Clause cases, the substantive due process cases draw a line between “decisional theory” and
“results.” In Troxel v. Granville, Justice Scalia dissented from the Court's holding that a Washington statute permitting the
children's paternal grandparents to gain court-ordered visitation against the mother's wishes violated the Due Process Clause.
He conceded that older opinions of the Court had recognized a substantive due process right of parents to direct the upbringing
of their children, but he characterized their “claim to stare decisis protection” as “small” given that their application did not
yield predictable results. 68  Consistent with his approach in dormant Commerce Clause cases, he did not propose disturbing the
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results of the two cases on which the Court relied (especially because that had not been urged), but he did propose abandoning
the theory of decision upon which they rested by refusing to apply it in new contexts. 69

C. Eighth Amendment

Justice Scalia thought that the Court's Eighth Amendment cases were flawed in at least two respects. First, he thought that the
Court should look *1937  to the original application of the Eighth Amendment, not evolving standards of decency, to determine
whether a punishment was “cruel and unusual.” 70  Second, he rejected the proposition that the Eighth Amendment requires
that a punishment be proportionate to the offense. 71  He applied the former decision theory, but not the latter, on grounds of
stare decisis. 72  He justified the latter departure on the ground that the precedent was not only inconsistent with the Eighth
Amendment, but one he could not “intelligently apply.” 73

His concession to “evolving standards of decency” might be taken as some evidence of faint-hearted originalism because, as in
the substantive due process context, he acceded to a decisional theory that he thought at odds with the original public meaning
of the Constitution's text. As in the case of substantive due process, however, the results in the cases were the same as those
he would have reached under his preferred reasoning. 74

Two other death penalty cases are revealing of Justice Scalia's approach to potential conflicts between original meaning and
erroneous precedent. He expressed doubts about Furman v. Georgia's holding that it was “cruel and unusual” to give the
sentencer unfettered discretion to decide whether to impose the death penalty because it rendered the penalty a “random and
infrequent event.” 75  But because Furman did not clearly contradict the text, he was willing to adhere to it on grounds of stare
decisis. Indeed, because of stare decisis, he explicitly refrained from even undertaking to examine *1938  whether Furman's
interpretation was consistent with the historical meaning of “unusual punishment.” 76

He was not willing, however, to follow a line of cases holding that the mandatory imposition of death (i.e., a scheme that gives
the sentencer no discretion) was cruel and unusual punishment. 77  In contrast to Furman, which rested on the ground that the
randomness and infrequency of capital punishment in discretionary capital sentencing rendered that punishment “cruel and
unusual,” Justice Scalia thought that mandatory capital sentencing “cannot possibly violate the Eighth Amendment, because it
will not be ‘cruel’ (neither absolutely nor for the particular crime) and it will not be ‘unusual’ (neither in the sense of being a
type of penalty that is not traditional nor in the sense of being rarely or ‘freakishly’ imposed).” 78  He refused to follow these
cases on grounds of stare decisis not only because they had “no proper basis in the Constitution,” but also because he found
them in irreconcilable tension with Furman. 79  He announced, moreover, that he had no intention of acquiescing in those cases
in the future: “I will not, in this case or in the future, vote to uphold an Eighth Amendment claim that the sentencer's discretion
has been unlawfully restricted.” 80

D. Section 5

Despite “misgiving[s],” Justice Scalia joined City of Boerne v. Flores, 81  which announced that Congress's exercise of its
power under Section 5 of the Fourteenth Amendment must be “congruen[t] and proportional[ ]” to the constitutional violation
it was designed to remedy. 82  By the time Tennessee v. Lane arrived at the Court, the Justice had reconsidered his view. He
concluded that the limit on Congress's power was set by the language of Section 5: Congress had the power “to enforce” the
Fourteenth Amendment but not to enact prophylactic measures going beyond what the Constitution itself requires. 83  Yet as
he acknowledged, “The major impediment to the approach I have suggested is stare decisis.” 84  Major statutes like the Voting
*1939  Rights Act assumed the validity of the Court's earliest Section 5 cases, which held that Section 5 conferred prophylactic

power on Congress. 85  The longstanding cases endorsing prophylactic power were almost exclusively in the area of racial
discrimination, which was the principal concern of the Fourteenth Amendment. He decided, therefore, to preserve both the
results and the decisional theory of the Section 5 cases in the context of racial discrimination. “[P]rincipally for reasons of
stare decisis, I shall henceforth apply the permissive McCulloch standard to congressional measures designed to remedy racial
discrimination by the States.” 86  Outside the context of race, he would not accept assertions of prophylactic power, and if
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the legislation truly “enforced” the amendment, he would give it full effect without considering whether it was congruent and
proportional. 87

III. PRAGMATISM AND PRINCIPLE

Justice Scalia's opinions in the cases are consistent with the approach he described in extrajudicial writing: he was willing to treat
stare decisis as a limited, pragmatic exception to originalism. The careful explanations he gave, however, open up potential lines
of inquiry for those exploring whether the tension between originalism and stare decisis can be resolved as a matter of principle.

First, it is worth paying attention to Justice Scalia's distinction between decisional theory and results. Discussions of stare decisis
tend not to differentiate between the two. Adhering to a nonoriginalist decisional theory poses a different and more theoretically
difficult issue for the originalist than does simply leaving the result of a decision in place. Perpetuating a decisional theory
might function as a “virtual amendment” of the Constitution's text, substituting a new legal standard for the one originally
imposed by the text. For example, Laurence Tribe levies this charge: “That Justice Scalia, despite his protestations, implicitly
accepts some notion of evolving constitutional principles is apparent from his application of the doctrine of stare decisis.” 88

But there is a difference between leaving the result of precedent in place (for instance, the holding that certain state laws violate
the dormant Commerce Clause) and accepting its decisional theory as governing new contexts (as he would have done had he
applied the dormant Commerce Clause “balancing test” to new state laws). 89  Originalist scholars have raised the possibility
*1940  that a principle of equity might be able to justify giving stare decisis effect to nonoriginalist decisions. 90  If that theory

were developed, it might be better suited to holding results, rather than decisional theories, in place.

Second, Justice Scalia's “no harm, no foul” approach to the decisional theories of “evolving standards of decency” in the Eighth
Amendment and substantive due process contexts prompts reflection on what fidelity to the Constitution requires. In both
contexts, he accepted nonoriginalist decisional theories that led to the same result as the originalist approach he preferred. 91  Is
a Justice unfaithful to the Constitution because he joins a poorly reasoned opinion that gets to the right place? Put differently,
is fidelity to the Constitution measured by the Court's judgment or its opinion, by its result or by its reasoning? 92

Third, stability is fostered by what we might call an “avoidance canon” for stare decisis--avoiding the reexamination of precedent
by assuming arguendo that it is correct. This technique of assuming, and therefore not investigating, a precedent's validity to
avoid the possibility of overruling it is a critical means of keeping law stable. As Part II explained, every judicial decision makes
this implicit assumption with respect to a large swath of the law that surrounds the issue contested in court. Sometimes, however,
an opinion makes that assumption explicit with respect to specific “neighboring” precedent. Such a move does not endorse the
correctness of the prior decision; rather, it avoids inquiry into the decision's merits. Thus, for example, Justice Scalia did not
“reconsider” the view that the Fourteenth Amendment incorporated the Bill of Rights against the states, when “straightforward
application *1941  of settled doctrine suffice[d] to decide it.” 93  Despite doubts, he did not “explore the subject” whether
Furman v. Georgia's interpretation of “cruel and unusual” was consistent with the Eighth Amendment's historical meaning
because the text could bear its meaning. And in several cases, he declined to decide whether precedent should be overruled when
the parties did not urge overruling. 94  To be sure, explicitly stating that one is refraining from considering whether precedent is
right signals that one thinks the precedent is probably wrong. That may be an invitation to parties to argue that point in the future,
or a Justice may feel compelled to acknowledge obvious tension between relevant precedent and his otherwise stated views.
Whatever the motivation, it preserves the precedent without having to address either its merits or the stare decisis question.
Justice Scalia once said that the “whole function of [stare decisis] is to make us say that what is false under proper analysis
must nonetheless be held to be true, all in the interest of stability.” 95  The avoidance technique for stare decisis says “I am not
deciding whether this is false or, if it is, whether stare decisis would compel me to say that it is true.”

The practice of assuming--without deciding--that all surrounding, unchallenged law is correct operates invisibly. It is thus hardly
noticed, and the way in which it contributes to the law's stability is underappreciated. The attention comes when the presumption
is set aside. For example, the Court sometimes calls for supplemental briefing to address the issue whether a precedent that the
parties did not challenge should be overruled. 96  Or, Justices *1942  sometimes urge the overruling of a case where the merits
of the precedent were neither raised nor briefed by the parties. 97  The Court also decides how much precedent to unsettle when
it decides how broadly to write an opinion: there are sometimes disputes about whether the Court should overrule a precedent
outright or merely narrow it and leave the question whether it should be overruled for another day (or never). 98  These choices
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are not best understood as choices about the strength of stare decisis. They are better understood as choices about whether to
put the merits of precedent on the agenda, thereby forcing the Court to consider whether stare decisis should hold the precedent
in place.

Students of stare decisis focus primarily on how stare decisis should play out once the validity of a precedent is on the table,
but agenda control is equally if not more important. It also poses a distinct set of questions. For example, it is worth considering
whether principle ever obligates a justice to put the question of precedent's validity on the table sua sponte; whether duty strongly
counsels a minimalist approach that avoids questioning precedent wherever possible; whether it is a matter left to the prudential
judgment of each Justice; and, if it is a prudential judgment, what factors should guide the decision.

CONCLUSION

Justice Scalia admitted that “in a crunch I may prove a faint-hearted originalist.” 99  Stare decisis, however, rarely put him in a
crunch, mostly because of the underappreciated features of our system that keep the law stable without need for resort to the
doctrine of stare decisis. To the extent he was occasionally faint hearted, however, who could blame him for being human?
As the Justice himself put it:

As for the fact that originalism is strong medicine, and that one cannot realistically expect judges (probably myself
included) to apply it without a trace *1943  of constitutional perfectionism: I suppose I must respond that this is
a world in which nothing is flawless, and fall back upon G.K. Chesterton's observation that a thing worth doing
is worth doing badly. 100

Nothing is flawless, but I, for one, find it impossible to say that Justice Scalia did his job badly.
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call us ‘fearless originalists,’ ...--reject the doctrine of stare decisis in the following sense: if a prior decision of
the Supreme Court is in conflict with the original meaning of the text of the Constitution, it is the Constitution
and not precedent that binds present and future Justices.” (footnotes omitted)); see also Randy E. Barnett, Trumping
Precedent with Original Meaning: Not as Radical as It Sounds, 22 CONST. COMMENT. 257, 258-59 (2005) (arguing
that originalism is inconsistent with precedent because “[o]riginalism amounts to the claim that the meaning of the
Constitution should remain the same until it is properly changed,” and the Constitution authorizes change only by
constitutional amendment).

25 See Gary Lawson, The Constitutional Case Against Precedent, 17 HARV. J.L. & PUB. POL'Y 23 (1994). Lawson was
the first to argue that enforcing precedent in conflict with the Constitution is unconstitutional. See id. at 28 n.16 (noting
that “[p]rior critics of precedent have stopped short of actually declaring the practice unconstitutional,” and that “I know
of no judge who expressly renounced the use of precedent on constitutional grounds” (citations omitted)).

26 See id. at 26; see also id. at 27 (maintaining that Marbury's rationale for judicial review means that “legislative or
executive interpretations of the Constitution are no substitute for the Constitution itself. The court's job is to figure
out the true meaning of the Constitution, not the meaning ascribed to the Constitution by the legislative or executive
departments.” (footnote omitted)).

27 See id. at 26-27.

28 Id. at 27; see also id. at 28 (“[T]he case for judicial review of legislative or executive action is precisely coterminous
with the case for judicial review of prior judicial action. What's sauce for the legislative or executive goose is also sauce
for the judicial gander.”).

29 See id. at 27-28. Justice Scalia, by contrast, accepted stare decisis, while admitting that its “whole function ... is to
make us say that what is false under proper analysis must nonetheless be held to be true, all in the interest of stability.”
SCALIA, supra note 2, at 139.

30 SCALIA, supra note 2, at 140 (emphasis omitted).

31 Scalia, supra note 1, at 861.
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32 13 ROY M. MERSKY & J. MYRON JACOBSTEIN, THE SUPREME COURT OF THE UNITED STATES:
HEARINGS AND REPORTS ON SUCCESSFUL AND UNSUCCESSFUL NOMINATIONS OF SUPREME COURT
JUSTICES BY THE SENATE JUDICIARY COMMITTEE, 1916-1986, at 132 (1989).

33 He stated, “I will not say that I will never overrule prior Supreme Court precedent.” Id. at 131. He characterized some
precedents as weaker and others stronger under the doctrine of stare decisis, see id., and said that the weight a precedent
carries “depends on the nature of the precedent, the nature of the issue,” id.

34 Id. at 132. He did not specify, however, where any actual Supreme Court precedent fell. Id. (“Now, which of those you
think are so woven in the fabric of the law that mistakes made are too late to correct, and which are not, that is a difficult
question to answer. It can only be answered in the context of a particular case, and I do not think that I should answer
anything in the context of a particular case.”).

35 See, e.g., Randy E. Barnett, Scalia's Infidelity: A Critique of ‘Faint-Hearted’ Originalism, 75 U. CIN. L. REV. 7, 13
(2006) (arguing that Justice Scalia is “unfaithful to the original meaning of the text” because, inter alia, “he is willing
to avoid objectionable outcomes that would result from originalism by invoking [nonoriginalist] precedents”); Nelson
Lund, Antonin Scalia and the Dilemma of Constitutional Originalism 14 (George Mason Univ. Legal Studies Research
Paper Series, Paper No. LS16-36, 2016), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2880578 (arguing that
Justice Thomas's approach to stare decisis, not Justice Scalia's, is “what one would expect from a committed originalist,”
because Justice Thomas, unlike Justice Scalia, is willing to “repudiate[ ]” constitutional doctrine inconsistent with the
Constitution).

36 Laurence Tribe's critique of Justice Scalia's position is representative: “That Justice Scalia, despite his protestations,
implicitly accepts some notion of evolving constitutional principles is apparent from his application of the doctrine of
stare decisis.” Laurence H. Tribe, Comment, in SCALIA, supra note 2, at 65, 82. Justice Scalia resented the suggestion
that originalists were uniquely unprincipled, because, as he put it, stare decisis is a “compromise of all philosophies of
interpretation.” SCALIA, supra note 2, at 139.
The demand that originalists alone “be true to their lights” and forswear stare decisis is essentially a demand that they
alone render their methodology so disruptive of the established state of things that it will be useful only as an academic
exercise and not as a workable prescription for judicial governance.
Id.

37 MICHAEL J. GERHARDT, THE POWER OF PRECEDENT 192 (2008).

38 Amy Coney Barrett, Precedent and Jurisprudential Disagreement, 91 TEX. L. REV. 1711, 1730 (2013). For a fuller
discussion of the relationship between originalism, stare decisis, and agenda control, see id. at 1730-37; see also Barrett
& Nagle, supra note 7.

39
See Helvering v. Davis, 301 U.S. 619 (1937) (holding that the Social Security Act is constitutional).

40 See SUP. CT. R. 14.1(a) (“Only the questions set out in the petition, or fairly included therein, will be considered by
the Court.”).

41
See, e.g., Montejo v. Louisiana, 556 U.S. 778, 792, 797 (2009) (overruling Michigan v. Jackson, 475 U.S. 625

(1986), after calling for supplemental briefing on the question whether it should be overruled); Payne v. Tennessee,
498 U.S. 1076 (1991) (ordering supplemental briefing on the question whether two controlling precedents should be

overruled). This practice has been sharply criticized. See, e.g., Citizens United v. Fed. Election Comm'n, 558 U.S.
310, 396 (2010) (Stevens, J., dissenting) (asserting that ordering the parties to address whether precedent should be
overruled is “unusual and inadvisable for a court” (footnote omitted)). The Court has also occasionally reconsidered

precedent without even asking the parties to argue the point, a practice that is also criticized. See, e.g., Mapp v.
Ohio, 367 U.S. 643, 673-74 (1961) (Harlan, J., dissenting) (criticizing the Court for having “reached out” to decide
whether to overrule precedent when the issue was neither raised nor briefed by the parties).
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42 Cf. GERHARDT, supra note 37, at 45 (“The justices' respect for the Court's precedents is evident in their choices of
which matters not to hear. Thus, in the certiorari process, the justices often demonstrate their desire to adhere to or accept
precedents they might not have decided the same way in the first place.”).

43 Stephen E. Sachs, The “Constitution in Exile” as a Problem for Legal Theory, 89 NOTRE DAME L. REV. 2253, 2254
(2014).

44 SCALIA, supra note 2, at 138-39.

45 COYLE, supra note 1, at 163 (quoting Justice Antonin Scalia) (emphasis omitted).

46 See Gerhardt, supra note 18, at 1207-17 (identifying several “constitutional decisions whose correctness is no longer
a viable issue for courts to decide,” including Marbury v. Madison, Mapp v. Ohio, the Legal Tender Cases, Brown v.
Board of Education, and the Civil Rights Cases); see also Daniel A. Farber, The Rule of Law and the Law of Precedents,
90 MINN. L. REV. 1173, 1180-82 (2006) (identifying the constitutionality of social security, paper money, school
segregation, independent agencies, federal economic regulation, and the incorporation of the Bill of Rights as “bedrock
precedents” that “cannot be undone”).

47 U.S. CONST. art. III, § 1.

48
See James B. Beam Distilling Co. v. Georgia, 501 U.S. 529, 549 (1991) (Scalia, J., concurring in the judgment);

Am. Trucking Ass'ns, Inc. v. Smith, 496 U.S. 167, 200-05 (1990) (Scalia, J., concurring in the judgment) (similar). He
also maintained, despite contrary precedent, that the separation-of-powers principle prohibits Congress from assigning
cases to an Article I court on the theory that they involve “public rights” if the federal government is not a party to

the suit. See Stern v. Marshall, 564 U.S. 462, 503 (2011) (Scalia, J., concurring) (“I adhere to my view ... that--our
contrary precedents notwithstanding--‘a matter of public rights ... must at a minimum arise between the government

and others.”’ (second alteration in original) (citations omitted)); Granfinanciera, S.A. v. Nordberg, 492 U.S. 33,
68-69 (1989) (Scalia, J., concurring in part and concurring in the judgment) (arguing that the traditional “public rights”
exception was grounded in the original understanding of the concepts of sovereign immunity and “the judicial power,”
but the modern, pragmatic balancing test extending that exception was unmoored from both text and history (emphasis
omitted)).

49
Dickerson v. United States, 530 U.S. 428, 450, 461-65 (2000) (Scalia, J., dissenting).

50
Witte v. United States, 515 U.S. 389, 407 (1994) (Scalia, J., concurring in the judgment) (internal quotation marks

omitted) (quoting Dep't of Revenue of Mont. v. Kurth Ranch, 511 U.S. 767, 804-05 (1994) (Scalia, J., dissenting));

see also id. at 406 (“This is one of those areas in which I believe our jurisprudence is not only wrong but unworkable
as well, and so persist in my refusal to give that jurisprudence stare decisis effect.”).

51
Lamb's Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384, 399-400 (1993) (Scalia, J., concurring in the

judgment) (“I will decline to apply Lemon--whether it validates or invalidates the government action in question--and
therefore cannot join the opinion of the Court today.”).

52
He repeatedly urged the overruling of Roe v. Wade. See, e.g., Planned Parenthood of Se. Pa. v. Casey, 505 U.S.

833, 979 (1992) (Scalia, J., concurring in the judgment in part and dissenting in part); Webster v. Reprod. Health
Servs., 492 U.S. 490, 532 (1989) (Scalia, J., concurring in part and concurring in the judgment) (urging an explicit

overruling of Roe). Once Casey superseded Roe, he urged its overruling as well. See Stenberg v. Carhart, 530
U.S. 914, 955 (2000) (insisting that “Casey must be overruled”). While some have characterized Roe v. Wade as a
“superprecedent [ ],” see Arlen Specter, Op-Ed., Bringing the Hearings to Order, N.Y. TIMES (July 24, 2005), http://
www.nytimes.com/2005/07/24/opinion/24specter html, scholars do not put Roe on the super precedent list because
the public controversy about Roe has never abated. See, e.g., Richard H. Fallon, Jr., Constitutional Precedent Viewed
Through the Lens of Hartian Positivist Jurisprudence, 86 N.C. L. REV. 1107, 1116 (2008) (“[A] decision as fiercely and
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enduringly contested as Roe v. Wade has acquired no immunity from serious judicial reconsideration, even if arguments
for overruling it ought not succeed.”); Gerhardt, supra note 18, at 1220 (asserting that Roe cannot be considered a super
precedent in part because calls for its demise by national political leaders have never retreated).

53
See State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 429 (2003) (Scalia, J., dissenting) (“[T]he punitive
damages jurisprudence which has sprung forth from BMW v. Gore is insusceptible of principled application; accordingly,

I do not feel justified in giving the case stare decisis effect.”); BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 599
(1996) (Scalia, J., dissenting) (“When, however, a constitutional doctrine adopted by the Court is not only mistaken
but also insusceptible of principled application, I do not feel bound to give it stare decisis effect--indeed, I do not feel
justified in doing so.”).

54
483 U.S. 232, 265 (1987) (Scalia, J., dissenting). In American Trucking Ass'ns v. Scheiner, 483 U.S. 266 (1987),

a case handed down the very same day, Justice Scalia asserted, “For the reasons given in my dissent in [Tyler Pipe], I do

not believe that test can be derived from the Constitution or is compelled by our past decisions.” Id. at 304 (Scalia,
J., dissenting) (citation omitted).

55
See Bendix Autolite Corp. v. Midwesco Enters., Inc., 486 U.S. 888, 898 (1988) (Scalia, J., concurring in the judgment)
(“In my view, a state statute is invalid under the Commerce Clause if, and only if, it accords discriminatory treatment
to interstate commerce in a respect not required to achieve a lawful state purpose.”).

56
Id. at 897 (“I would therefore abandon the ‘balancing’ approach to these negative Commerce Clause cases, first

explicitly adopted 18 years ago in Pike v. Bruce Church, Inc., and leave essentially legislative judgments to the
Congress.” (citation omitted)); see also id. (“Issues already decided I would leave untouched.”).

57
Am. Trucking Ass'ns v. Smith, 496 U.S. 167, 204 (1990) (Scalia, J., concurring in the judgment). He refused to do

so, however, if the law at issue predated the Court's decision holding unconstitutional a similar law and would have been

consistent with the Court's then-existing jurisprudence. Id. at 204-05. In that event, protecting settled expectations
cut the opposite way. See id.

58
See id. at 204 (“Although I will not apply ‘negative’ Commerce Clause decisional theories to new matters coming
before us, stare decisis--that is to say, a respect for the needs of stability in our legal system--would normally cause me
to adhere to a decision of this Court already rendered as to the unconstitutionality of a particular type of state law.”).
Crawford v. Washington also illustrates this commitment to the preservation of results, albeit from a different angle.

541 U.S. 36 (2004). There, Justice Scalia wrote the opinion for the Court rejecting the decisional theory of Ohio v.

Roberts in favor of what he believed to be the original meaning of the Confrontation Clause. Id. at 60. The Justice was
at pains to emphasize, however, that the new theory left the past results, if not their methodology, intact. Id. (“Although
the results of our decisions have generally been faithful to the original meaning of the Confrontation Clause, the same
cannot be said of our rationales.”).

59
See, e.g., Comptroller of the Treasury of Md. v. Wynne, 135 S. Ct. 1787, 1809-10 (2015) (Scalia, J., dissenting)
(reiterating the illegitimacy of the Court's negative Commerce Clause jurisprudence and identifying the two

circumstances in which he would nonetheless adhere to it); Dep't of Revenue of Ky. v. Davis, 553 U.S. 328, 359

(2008) (Scalia, J., concurring in part) (same); United Haulers Ass'n v. Oneida-Herkimer Solid Waste Mgmt. Auth.,

550 U.S. 330, 348 (2007) (Scalia, J., concurring in part) (same); Gen. Motors Corp. v. Tracy, 519 U.S. 278, 312

(1997) (Scalia, J., concurring) (same); Healy v. Beer Inst., 491 U.S. 324, 344 (1989) (Scalia, J., concurring in part and
concurring in the judgment) (joining the Court's opinion insofar as it held a Connecticut statute facially discriminatory).

60
In Bendix Autolite, 486 U.S. at 897-98, he asserted that abandoning the “balancing” prong of negative Commerce
Clause analysis does not upset reliance interests because “the outcome of any particular still-undecided issue under
the current methodology is in my view not predictable ... no expectations can possibly be upset.” At the same time,
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“[b]ecause the outcome of the [discrimination] test I would apply is considerably more clear, confident expectations

will more readily be able to be entertained.” Id. at 898.

61
See Itel Containers Int'l Corp. v. Huddleston, 507 U.S. 60, 78-79 (1993) (Scalia, J., concurring in part and concurring
in the judgment) (describing his approach to negative Commerce Clause cases as “serv[ing] the principal purposes of
stare decisis, which are to protect reliance interests and to foster stability in the law”).

62
Quill Corp. v. North Dakota, 504 U.S. 298, 320-21 (1992) (Scalia, J., concurring in part and concurring in the

judgment).

63
McDonald v. City of Chi., 561 U.S. 742, 791 (2010) (Scalia, J., concurring).

64
Id. (internal quotation marks omitted) (quoting Albright v. Oliver, 510 U.S. 266, 275 (1994) (Scalia, J., concurring)).

65
Albright, 510 U.S. at 275 (Scalia, J., concurring); see also TXO Prod. Corp. v. All. Res. Corp., 509 U.S. 443,

470-71 (1993) (Scalia, J., concurring) (asserting that while he was willing to accept incorporation, he was unwilling
to accept that the Due Process Clause “is the secret repository of all sorts of other, unenumerated, substantive rights”);
SCALIA, supra note 2, at 24 (“[I]t may or may not be a good thing to guarantee additional liberties, but the Due Process
Clause quite obviously does not bear that interpretation. By its inescapable terms, it guarantees only process.”).

66 In Michael H. v. Gerald D., Justice Scalia wrote for the Court that “[i]n an attempt to limit and guide interpretation of
the Clause, we have insisted not merely that the interest denominated as a ‘liberty’ be ‘fundamental’ (a concept that,

in isolation, is hard to objectify), but also that it be an interest traditionally protected by our society.” 491 U.S. 110,
122 (1989) (footnote omitted). He joined the Court's opinion in Washington v. Glucksberg, which described substantive
due process analysis as recognizing “those fundamental rights and liberties which are, objectively, ‘deeply rooted in

this Nation's history and tradition”’ and requiring that the right at stake be carefully described. 521 U.S. 702, 720-21

(1997) (quoting Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977)). He joined Chief Justice Robert's dissent
in Obergefell v. Hodges acknowledging the validity of substantive due process so long as the rights it found implied

were rooted in history and tradition. 135 S. Ct. 2584, 2618 (2015) (Roberts, C.J., dissenting); see also United
States v. Virginia, 518 U.S. 515, 567 (1996) (Scalia, J., dissenting) (“It is my position that the term ‘fundamental rights'

should be limited to ‘interest[s] traditionally protected by our society.”’ (alteration in original) (quoting Michael H.,
491 U.S. at 122)).

67
See also Nat'l Aeronautics & Space Admin. v. Nelson, 562 U.S. 134, 161 (2011) (Scalia, J., concurring in the
judgment) (insisting that the Due Process Clause had no substantive component but that even under the history-and-
tradition formula applied to identify these “faux” rights, respondent's claim to a right to informational privacy would
fail). As he once put it in an extrajudicial context, “[t]he vast majority of my dissents from nonoriginalist thinking ...
will, I am sure, be able to be framed in the terms that, even if the provision in question has an evolutionary content,
there is inadequate indication that any evolution in social attitudes has occurred.” Scalia, supra note 1, at 864 (emphasis
added) (footnote omitted).

68
Troxel v. Granville, 530 U.S. 57, 92 (2000) (Scalia, J., dissenting) (“The sheer diversity of today's opinions persuades

me that the theory of unenumerated parental rights underlying [ Wisconsin v. Yoder, 406 U.S. 205, 232-33 (1972);

Pierce v. Soc'y of Sisters, 268 U.S. 510, 534-35 (1925); Meyer v. Nebraska, 262 U.S. 390, 399 (1923)] has small
claim to stare decisis protection. A legal principle that can be thought to produce such diverse outcomes in the relatively
simple case before us here is not a legal principle that has induced substantial reliance.”).

69 See id. (“While I would not now overrule those earlier cases (that has not been urged), neither would I extend the theory
upon which they rested to this new context.”).
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70 In Stanford v. Kentucky, Justice Scalia described the “evolving standards” test as “cast loose from the historical moorings

consisting of the original application of the Eighth Amendment.” 492 U.S. 361, 378-79 (1989) (opinion of Scalia, J.),

abrogated by Roper v. Simmons, 543 U.S. 551 (2005). He nonetheless applied it on behalf of a plurality of Justices to

conclude that the execution of minors does not violate the Eighth or Fourteenth Amendments. Id. at 369-73 (opinion
of Scalia, J.) (plurality opinion).

71 He thought that the text squarely foreclosed the proportionality requirement because, while it forbids “excessive” bail,

it says nothing about “excessive” punishment. Walton v. Arizona, 497 U.S. 639, 670 (1990) (Scalia, J., concurring
in part and concurring in the judgment). On the contrary, the only express limitation on punishment is that it not be

“cruel and unusual.” Id.; see also Penry v. Lynaugh, 492 U.S. 302, 351 (1989) (Scalia, J., concurring in part and
dissenting in part) (arguing that the proportionality rule “has no place in our Eighth Amendment jurisprudence” and
that “[t]he punishment is either ‘cruel and unusual’ (i.e., society has set its face against it) or it is not” (alteration in

original) (quoting Stanford, 492 U.S. at 378 (internal quotation marks omitted)), abrogated by Atkins v. Virginia,
536 U.S. 304 (2002)).

72 See supra note 60.

73
See Ewing v. California, 538 U.S. 11, 31 (2003) (Scalia, J., concurring in the judgment) (asserting that he would
not apply the proportionality requirement on grounds of stare decisis because the requirement was not one he could
“intelligently apply”).

74
See Stanford, 492 U.S. at 368 (noting that the execution of minors was permitted when the Bill of Rights was adopted);

see also Roper, 543 U.S. at 608-15 (Scalia, J., dissenting) (describing the “evolving standards” test as in accordance
with our modern (though I think mistaken) jurisprudence and demonstrating why that test did not justify the majority's

conclusion); Atkins, 536 U.S. at 341-48 (Scalia, J., dissenting) (similar).

75
Walton, 497 U.S. at 670 (Scalia, J., concurring in part and concurring in the judgment).

76
Id. at 671.

77 Id.

78 Id.

79 Id. at 672-73.

80 Id. at 673.

81
521 U.S. 507 (1997).

82
Tennessee v. Lane, 541 U.S. 509, 556 (2004) (Scalia, J., dissenting) (describing City of Boerne and listing its progeny,

which he had joined).

83
Id. at 560 (“[W]hat § 5 does not authorize is so-called ‘prophylactic’ measures, prohibiting primary conduct that is

itself not forbidden by the Fourteenth Amendment.” (emphasis omitted)).

84 Id.; see also id. (“Literally, ‘to enforce’ means to compel performance of the obligations imposed; but the linguistic
argument lost much of its force once the South Carolina and Morgan cases decided that the power to enforce embraces
any measure appropriate to effectuating the performance of the state's constitutional duty.” (quoting Archibald Cox,
Foreword: Constitutional Adjudication and the Promotion of Human Rights, 80 HARV. L. REV. 91, 110-11 (1966)
(internal quotation marks omitted))).
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85 Id.

86 Id. at 564.

87 Id. at 565.

88 Tribe, supra note 36, at 82 (footnote omitted).

89 See supra notes 54-62 and accompanying text. He also drew a distinction between results and decisional theory in
the context of substantive due process. See supra notes 68-69 and accompanying text. And Mitchell v. United States

provides yet another example. 526 U.S. 314 (1999). There, he expressed doubt about the soundness of precedent

holding that prosecutorial or judicial comment on the defendant's refusal to testify violates the Fifth Amendment. Id.
at 332 (Scalia, J., dissenting). Because he thought that this rule may well have “become ‘an essential feature of our legal
tradition,”’ he did not propose overruling it. Id. He did, however, refuse “to extend these cases into areas where they do
not yet apply, since neither logic nor history can be marshaled in defense of them.” Id.

90 See Stephen E. Sachs, Originalism as a Theory of Legal Change, 38 HARV. J.L. & PUB. POL'Y 817, 858-64 (2015)
(raising the possibility that stare decisis is a “domesticating doctrine” permitting courts to treat mistaken precedents “as
if” they are the law).

91
Justice Scalia took a similar tack in Hudson v. United States. 522 U.S. 93 (1997). The Justice believed that the Double
Jeopardy Clause prohibited successive prosecution, not multiple punishment, and he had dissented to the Court's prior

cases holding otherwise. Id. at 106 (Scalia, J., concurring in the judgment). In Hudson, the Court backtracked from
its position, although not as completely as Justice Scalia would have liked; it continued to maintain that the Double
Jeopardy Clause prohibited multiple punishments, but it required successive criminal prosecutions as well. Id. Even
though this was not the decisional theory that Justice Scalia thought correct, he concurred because the presence of the
requirement for successive prosecutions “essentially duplicates what I believe to be the correct double jeopardy law,
and will be ... harmless in the future.” Id.

92 Cf. Edward A. Hartnett, A Matter of Judgment, Not a Matter of Opinion, 74 N.Y.U. L. REV. 123, 126-27 (1999)
(“As valuable as opinions may be to legitimize judgments, to give guidance to judges in the future, or to discipline a
judge's thinking, they are not necessary to the judicial function of deciding cases and controversies. It is the judgment,
not the opinion, that ‘settle[s] authoritatively what is to be done.”’ (alteration in original) (footnote omitted) (quoting
Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Interpretation, 110 HARV. L. REV. 1359, 1371
(1997))).

93
See McDonald v. City of Chi., 561 U.S. 742, 791 (2010) (Scalia, J., concurring) (asserting that the case did not require
him to “reconsider” the view that the Fourteenth Amendment incorporates the Bill of Rights against the States, because
“straightforward application of settled doctrine suffices to decide it”).

94
See also Troxel v. Granville, 530 U.S. 57, 92 (2000) (Scalia, J., dissenting) (“While I would not now overrule those
earlier cases (that has not been urged), neither would I extend the theory upon which they rested to this new context.”).
In 44 Liquormart v. Rhode Island, he expressed “discomfort” with Central Hudson, a case counseling “special care” in

the review of blanket bans on commercial speech that were not deceptive or otherwise flawed. 517 U.S. 484, 517
(1996) (Scalia, J., concurring). At the same time, the parties did not raise or brief the question whether the precedent
should be overruled, and Justice Scalia did not want to reach the question with inadequate information:
Since I do not believe we have before us the wherewithal to declare Central Hudson wrong--or at least the wherewithal
to say what ought to replace it--I must resolve this case in accord with our existing jurisprudence, which all except
Justice Thomas agree would prohibit the challenged regulation. I am not disposed to develop new law, or reinforce old,
on this issue, and accordingly I merely concur in the judgment of the Court.

Id. at 518.

95 SCALIA, supra note 2, at 139; see supra note 28.
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96 For example, in Montejo v. Louisiana, Justice Scalia was part of the majority who sought supplemental briefing on the

question whether a precedent key to resolving that case should be overruled. 556 U.S. 778, 792 (2009) (“Accordingly,
we called for supplemental briefing addressed to the question whether Michigan v. Jackson should be overruled.”). The

Court ultimately overruled Michigan v. Jackson. Id. at 797.

97 For example, in Randall v. Sorrell, Justices Thomas and Scalia urged the overruling of Buckley v. Valeo even though

the respondents asked only as an “afterthought” and did not brief the stare decisis issue. See 548 U.S. 230, 263-64
(2006) (Alito, J., concurring in part and concurring in the judgment) (insisting that it was “unnecessary” to reach the
issue whether Buckley v. Valeo should be overruled when respondents asked only as an “afterthought” and did not brief

the stare decisis issue); id. at 264 (Kennedy, J., concurring) (similar); cf. id. at 265-73 (Thomas, J., concurring).

98
See Hein v. Freedom From Religion Found., Inc., 551 U.S. 587 (2007) (holding that an Establishment Clause
challenge to the executive expenditure of funds did not fall within Flast v. Cohen's narrow exception to the prohibition on
“taxpayer standing”). Justice Scalia concurred only in the judgment, because he would have overruled Flast altogether

rather than distinguish it as the majority did. See id. at 636 (Scalia, J., concurring in the judgment) (“Overruling prior
precedents, even precedents as disreputable as Flast, is nevertheless a serious undertaking, and I understand the impulse

to take a minimalist approach.”); see also id. at 633 (“Minimalism is an admirable judicial trait, but not when it comes
at the cost of meaningless and disingenuous distinctions that hold the sure promise of engendering further meaningless
and disingenuous distinctions in the future.”).

99 See Scalia, supra note 1, at 864; supra note 1 and accompanying text.

100 Scalia, supra note 1, at 863.
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INTRODUCTION

When Justice Antonin Scalia began writing about statutory interpretation, he attacked the then-dominant proposition that the
point of statutory interpretation is to identify and enforce Congress's unenacted purposes. He argued that the existence of
congressional intent is pure fiction and that it would not control even if it could be found. Because the Court cited legislative
history as authoritative evidence of legislative intent, he rejected its use as illegitimate. He focused on the text and insisted that
its meaning controlled. His arguments were so successful that today, one would be hard pressed to find anyone willing to say that
a court should depart from statutory text to better serve Congress's purpose. There is a general consensus that the text constrains.

With everyone talking text and rejecting intent, it can sometimes seem that almost all of the differences lie in application. Judges
might have different thresholds for ambiguity, for example, or disagree about the utility of canons. Such disagreements are
important and can affect the outcome of cases, but they do not inevitably reflect conflicting first-order principles about the aims
of statutory interpretation.

Fundamental differences, however, do remain, and the process-based turn in statutory interpretation underscores the point.
Recently, scholars have begun arguing that interpretive doctrines should account for the on-the-ground realities of the legislative
process. Considering how their arguments might influence textualism draws attention to textualism's own assumptions. The
process-based arguments assume that everyone, including textualists, *2194  strives to calibrate interpretive doctrines to actual
drafting practices. Textualists, however, strive to calibrate interpretive doctrines to actual reading practices. The disagreement is
not about statutory meaning versus congressional intent, as it was in the old days, but about which set of linguistic conventions
determine what the words mean.

In this Essay, I explore the implications of the new process-based theories for textualism. Part I describes the process-based
turn in statutory interpretation, which maintains that courts should take their interpretive cues from congressional practices and
procedures. Members of Congress (and their drafters) rely heavily on legislative history but put much less stock in dictionaries
and canons. Courts should follow suit, the argument goes, because doing so would better reflect Congress's understanding of
the language it enacts.

Part II claims that these process-based arguments do not require textualists either to abandon dictionaries and canons or to begin
using legislative history. While textualists have not always made their assumptions clear, they approach language from the
perspective of an ordinary English speaker--a congressional outsider. In contrast, the process-based theories approach language
from the perspective of a hypothetical legislator--a congressional insider. Congressional insiders may reject particular canons,
eschew dictionaries, and treat certain legislative history as a guide to statutory meaning. Textualists, however, do not use canons
and dictionaries in an effort to track the linguistic patterns of the governors; they use them because they reflect the linguistic
patterns of the governed. And if the conventions of legislative history or the legislative process reveal that Congress used
language in something other than its natural sense, a textualist court should not necessarily defer to that meaning. What matters
to the textualist is how the ordinary English speaker--one unacquainted with the peculiarities of the legislative process--would
understand the words of a statute. Congressional insiders and outsiders share common ground as English speakers, but there
may be some respects in which their linguistic conventions differ. When they do, the outsider's perspective controls.
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Part III sketches reasons why textualists interpret language from the perspective of an ordinary English speaker rather than an
ordinary member of Congress. Process-based theories argue that courts, as faithful agents, should adopt interpretive methods
to track the drafting practices of Congress, their principal. *2195  Part III suggests that textualists would reject this approach
because they subscribe to a different conception of faithful agency. While textualists have not fully developed the point, they
view themselves as agents of the people rather than of Congress and as faithful to the law rather than to the lawgiver. The lines
of their loyalty thus run differently. Textualists consider themselves bound to adhere to the most natural meaning of the words
at issue because that is the way their principal--the people--would understand them.

I. THE PROCESS-BASED TURN

Purposivism and textualism have moved closer together in the decades since Justice Scalia launched his campaign for
textualism. 1  The claim that it is permissible to depart from clear text in the service of congressional purpose--an approach
epitomized by Church of the Holy Trinity v United States 2 --has fallen into disrepute. 3  There is general agreement on the Court
that statutory text is both the focal point of and a constraint on statutory interpretation. As Justice Elena Kagan observed when
she delivered the Scalia Lecture at Harvard Law School, “we're all textualists now.” 4

Yet disagreement remains about how to interpret the text. A recent, important line of scholarship has argued that the Court
should shape its approach to account for the realities of the complex legislative process. 5  Studying how Congress works, these
*2196  scholars say, indicates that textualists, who reject legislative history and embrace the canons, have it exactly backwards.

Drafters prioritize legislative history and minimize the utility of canons. A faithful agent should try to understand the text as
Congress did, and doing so requires using the tools it used.

Legislative history tops the list of tools important to Congress. Professors Abbe Gluck and Lisa Bressman's influential survey
of 137 congressional staffers involved in drafting legislation found that “legislative history was emphatically viewed by almost
all of our respondents--Republicans and Democrats, majority and minority--as the most important drafting and interpretive tool
apart from text.” 6  To be sure, a process-based approach requires courts to be smart about how they use legislative history. 7

Professor Victoria Nourse says that judges, who are typically unschooled in the way Congress works, have been guilty of cherry-
picking statements unlikely to reflect the way that supporters of a statute understood its language. 8  But, she argues, if they view
legislative history through the lens of Congress's procedural rules, it can serve as a powerful tool for clarifying statutory text. 9

In contrast, some say, dictionaries and canons risk distorting text because they run contrary to the way Congress drafts statutes.
A majority of the respondents in the Gluck-Bressman study expressly (and in some cases vehemently) disclaimed reliance on
*2197  dictionaries. 10  The linguistic canons fared only slightly better. A majority agreed that the concepts of ejusdem generis

and noscitur a sociis accurately reflected drafting practices. 11  But expressio unius and the rule against superfluities garnered
much less support, 12  and respondents largely rejected the presumption that words have consistent meaning through a whole
act, much less the whole code. 13

Renewed confidence in legislative history and skepticism about dictionaries and canons are not the only implications of the
process-based view. Professors Gluck, Anne Joseph O'Connell, and Rosa Po maintain that faithful agency may require sensitivity
to the variety of ways in which Congress legislates. 14  Traditionally, courts have deployed a one-size-fits-all set of interpretive
presumptions to statutes; they situate language within the context of judicially created doctrines rather than within the particular
process that produced it. Yet the legislative process is not itself one-size-fits-all. Modern lawmaking increasingly proceeds
in unorthodox fashion rather than along the straightforward route depicted in the classic Schoolhouse Rock! cartoon. 15  For
example, the omnibus appropriations process no longer serves simply as a mechanism for distributing money to a variety of
*2198  existing programs, but also as a means of bundling unrelated substantive policies. 16  Legislation frequently bypasses

committees altogether and is instead pushed through the process by party leadership or even the White House. 17  Statutes passed
in response to an emergency may be overly brief, general, or ill considered because of time pressure. 18  Tailoring interpretive
methods to the circumstances of a statute's passage might better capture the meaning Congress intended. For example, courts
might decline to apply canons like the presumption of consistent usage and the rule against surplusage to omnibus and emergency
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laws. Or they might “pay less attention to legislative history for statutes that did not go through committee or that are the product
of different bills drafted at different times.” 19

These arguments might have penetrated the Court in King v Burwell, 20  the last major statutory interpretation case decided before
Scalia's death. Gluck, O'Connell, and Po characterize King as “a watershed moment--the most explicit recognition ever from
the Court that unorthodox lawmaking may require alterations in common interpretive presumptions.” 21  The Court interpreted
the phrase “established by the State” in light of the unorthodox process that produced the statute. The Court observed:

The Affordable Care Act contains more than a few examples of inartful drafting .... Several features of the Act's
passage contributed to that unfortunate reality. Congress wrote key parts of the Act behind closed doors, rather than
through “the traditional legislative process.” And Congress passed much of the Act using a complicated budgetary
procedure known as “reconciliation,” which limited opportunities for debate and amendment, and bypassed the
Senate's normal 60-vote filibuster requirement. As a result, the Act does not reflect the type of care and deliberation
that one might expect of such significant legislation. 22

Scalia criticized the majority for “chang[ing] the usual rules of statutory interpretation for the sake of the Affordable Care
*2199  Act.” 23  But the Court's willingness to tailor its interpretive rules to account for Congress's process is precisely the

reason why some praise the opinion.

It is too soon to say whether the process-based turn will have a broader impact than its influence on the occasional extraordinary
case. But it is important to see its potential to change the terms of the debate. King could easily have been written as a
straightforwardly purposive opinion: the Court could have said that interpreting the Affordable Care Act 24  to limit insurance
subsidies to state-run exchanges was “within the letter of the statute and yet not within the statute, because [such a limitation is]
not within its spirit, nor within the intention of its makers.” 25  That reasoning, however, rests on the now-maligned argument that
congressional purpose can trump unambiguous statutory text. 26  The process-based approach, in contrast, remains tethered to the
statutory language. It acknowledges the importance of text but offers reasons for accepting arguably unorthodox interpretations
of it.

II. CONGRESSIONAL INSIDERS AND OUTSIDERS

In a Special Issue dedicated to Justice Scalia, it is fitting to consider how the recent process-based turn bears on textualism, a key
part of Scalia's legacy. Insofar as process-based arguments are geared toward interpreting text rather than justifying departures
from it, they reflect textualism's influence on the terms of the statutory interpretation debate. And because they share textualism's
emphasis on text, legislative supremacy, and faithful agency, they appear--at least at first blush--to give textualists reason to
adjust the interpretive tools they deploy. Indeed, the process-based theorists expressly contend that empirical evidence about
how Congress works requires all interpreters committed to legislative supremacy and faithful agency, including textualists, to
rethink their use of tools like canons, dictionaries, and legislative history.

*2200  Confronting these arguments underscores a feature of textualism whose importance may be unappreciated: its insistence
that the relevant user of language be ordinary. Textualists do not only reject the once-popular notion that a subjective
congressional intent actually exists. They also insist that the hypothetical reader of language--the construct they use in the task of
interpretation--be a congressional outsider. The new process-based theories, by contrast, employ the construct of a congressional
insider. This is a significant choice. While congressional insiders and outsiders share common ground as English speakers, there
may be some respects in which their linguistic conventions differ.

It bears emphasis that the process-based theorists, in contrast to traditional purposivists, do not propose using legislative history
or unenacted congressional intent to supplant statutory text. Insofar as textualism disciplines interpreters to acknowledge that
words constrain, its victory holds. Nor does a process-based approach necessarily depend on the proposition that a court can
identify and rely on actual congressional intent. 27  In this respect, a process-based theory generally shares the intent skepticism
that characterizes modern theories of statutory interpretation, including textualism. 28
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But textualism and the process-based approach diverge from there. If one rejects the existence of actual intent, one must
construct some sort of objective intent. 29  Textualists focus on “the ring the words would have had to a skilled user of words
at the time.” 30  Process-based theorists focus on “the ring the words would have had” to a skilled legislator at the time. 31  Put
differently, textualists *2201  use the construct of a hypothetical reader, and the process-based theorists use the construct of
a hypothetical writer of a statute.

Saying that process-based theorists read the statute through the eyes of a hypothetical legislator is not to say that they endorse
the intentionalist technique of imaginative reconstruction. A court engaged in imaginative reconstruction asks how the enacting
legislature would have wanted the statute to apply to the problem at hand. The process-based theorist, in contrast, does not
try to assume the perspective of a legislator (or staffer) who actually participated in the drafting of the relevant statute. She
assumes the perspective of a hypothetical insider who knows how Congress works. In using congressional preferences to guide
the choice of interpretive tools, the process-based theorist assumes that the relevant linguistic conventions are those of the
typical legislator. That, after all, is the basis of the argument that courts should abandon reliance on canons and dictionaries.
The linguistic community of those within Congress--members, staff, and professional drafters-- do not use language that way.

Scalia described the relevant linguistic community differently. He explained that textualists “look for a sort of ‘objectified’
intent--the intent that a reasonable person would gather from the text of the law, placed alongside the remainder of the corpus
juris.” 32  Judge Frank Easterbrook has similarly expressed it: “We should look at the statutory structure and hear the words as
they would sound in the mind of a skilled, objectively reasonable user of words.” 33  To be sure, Scalia was not always clear
about whether the prototypical reader is an ordinary member of the public or a lawyer. He once colorfully said that “the acid
test of whether a word can reasonably bear a particular meaning is whether you *2202  could use the word in that sense at a
cocktail party without having people look at you funny.” 34  On other occasions, he treated lawyers as the relevant linguistic
community--one can hardly claim that the ordinary guest at a cocktail party would be aware of the ancient principles of common
law that form the backdrop against which Scalia presumed Congress to legislate. 35

It is not clear to me that textualists must pick a single perspective applicable across all statutes. Sometimes the relevant reader
may be a layperson, and sometimes she may be a lawyer, just as terms are sometimes used in their ordinary and sometimes
in their technical sense. Whatever the resolution of that issue, however, the point for present purposes is that the textualist
describes the hypothetical reader in a way that necessarily includes congressional outsiders. Members of Congress are skilled
English speakers who are presumed to understand the language of the law. As such, members of Congress are included within
the prototype of an English speaker, typically conversant in legal conventions, who serves as the textualist construct. 36  But the
textualist construct does not privilege the way legislative drafters as a subclass use language.

To be sure, if legislative outsiders familiarized themselves with the internal workings of Congress, the prototypical ordinary
lawyer-reader might share the hypothetical legislator's understanding of language. But textualism's presumptions charge
Congress with accommodating the linguistic expectations of the regulated, rather than the other way around. Textualists do
not presume that the regulated are familiar with Congress's own, sometimes idiosyncratic, linguistic conventions and would
thus understand language that way. Rather, textualists presume that Congress communicates with the regulated according to
the conventions that the two share as skilled users of English. As Scalia put it in rejecting the existence of actual congressional
intent, “[A]ll we can know is that they voted for a text that they presumably thought would be read the same way any reasonable
English *2203  speaker would read it.” 37  And if the relevant English speaker is a lawyer, textualists assume that Congress
speaks the lawyer's language: Scalia, writing with Professor John Manning, once cautioned that “[i]f legislators didn't look up
the materials needed to define a technical term, they should have--because that's the meaning the persons subject to the law
will understand.” 38

Textualists use dictionaries and canons as a way of identifying the linguistic expectations of the regulated. Dictionaries are
useful to the textualist not because the textualist assumes that legislators use them but because they offer some evidence of the
meaning attributed to words by ordinary English speakers. In a similar vein, the linguistic canons are designed to capture the
speech patterns of ordinary English speakers and, in some cases, of the subclass of lawyers. (I put substantive canons aside
because, as I have argued elsewhere, substantive canons are not designed to interpret text but rather to advance substantive
policies.) 39  Thus, the treatise that Scalia wrote with Professor Bryan Garner describes canons as “principles of expression that
are as universal as principles of logic.” 40  To be sure, Congress can override these linguistic patterns or dictionary definitions
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by dictating *2204  interpretive instructions or statutory definitions. But absent such an override, textualists effectively hold
Congress to speaking in the manner most natural to congressional outsiders.

If the linguistic canons simply reflect ordinary, sometimes lawyerly, English usage, one might wonder why it is necessary
to systematize them. The community of English speakers--both congressional insiders and outsiders--would presumably
follow such rules unconsciously. Textualists explain the canons' systemization by pointing out that it supplies a useful list of
presumptions for legislators to use in drafting. 41  Language can be unwieldy, and speakers sometimes employ language in ways
that--while they may make sense-- depart from common patterns of usage and are thus subject to misunderstanding. Recall that
textualists presume that Congress uses language “the same way any reasonable English speaker would read it.” 42  The canons,
by making linguistic conventions explicit, offer Congress an accessible way of confirming how ordinary English speakers will
understand the text.

Whether the canons actually capture patterns of ordinary usage is an empirical question. 43  If they do not track common usage,
then the textualist rationale for using them is undermined. But it is not undermined by evidence that Congress rejects them as
linguistic defaults. Professor Gluck has argued that “most of the Court's justifications for deploying the canons are grounded in
purported empirical understandings of how Congress actually works or what rules Congress actually knows.” 44  The textualist
justification, however, is that they reflect the linguistic rules that the ordinary speaker actually employs. Again, they may not,
and if they do not, textualists should reconsider them. But the fact that the hypothetical congressional insider would not read
statutory language against the backdrop of the canons does not pull the rug out from under the textualist. Scalia's response would
likely be a variation on his response to Congress's potential lack of knowledge of background legal principles: “If legislators
didn't *2205  [take linguistic canons into account], they should have--because that's the meaning the persons subject to the
law will understand.” 45

Note that Scalia's likely answer suggests that reliance on canons would improve the drafting process, a goal that might justify
the canons wholly apart from their ability to capture ordinary linguistic patterns. 46  Yet that answer is not rooted in a judicial
ambition to discipline Congress by holding it to judicially crafted rules that will impose coherence on the law. It is rooted in the
principle that courts are entitled to adopt a default presumption that Congress legislates in the language of the ordinary reader,
and that presumption would hold even in the face of evidence that Congress's own defaults are different. That position requires
a justification, and I sketch one in Part III. For now, however, my aim is simply to describe it.

I have said that process-based arguments about how Congress uses dictionaries and canons would not cause textualists to rethink
them. Legislative history is trickier. Textualists have long objected to the use of legislative history on the ground that it is
designed to uncover a nonexistent, and in any event irrelevant, legislative intent. 47  In addition, to the extent that the Court
treats committee reports as an authoritative way of resolving statutory ambiguity, it permits Congress to delegate lawmaking
authority to a subset of itself in violation of the constitutional prohibition against self-delegation. 48  A process-based approach
to legislative history does not necessarily run into these well-known objections. It does, however, proceed from the perspective
of the hypothetical congressional insider and for this reason is unlikely to move textualists.

*2206  Consider Professor Nourse's proposal that courts use legislative history according to Congress's own rules. 49  Her
theory does not assume that Congress can functionally authorize a committee to fill in statutory details that the text leaves open.
Nor does it depend on the proposition that members of Congress actually consulted and assented to the relevant legislative
history. Instead, her approach interprets language from the perspective of the hypothetical legislator familiar with Congress's
conventions. 50  The relevant legislative history functions in at least some instances like an internal glossary, enabling a court
to determine how a reasonable member of Congress would have understood the statutory language. 51

Nourse offers Public Citizen v Department of Justice 52  as an example. In that case, the Court had to decide whether the
American Bar Association's Standing Committee on the Federal Judiciary, which advised the president on judicial nominations,
was “utilized” by the president and therefore subject to the sunshine requirements imposed by the Federal Advisory Committee
Act. 53  The case is controversial because the Court, asserting that the straightforward meaning of “utilize” would lead to absurd
results (like bringing the president's consultation with his own political party within the Act), cited Holy Trinity and essentially
read the word “utilize” out of the statute. 54  Nourse maintains that the Court could have reached the same result without
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provoking the criticism that it had performed “judicial surgery.” 55  Had the Court consulted the conference committee report,
she says, it would have learned that Congress used the word “utilize” to mean “established or organized.” 56  Those were the
words in the House and *2207  Senate bills that went to the conference committee, which, under Congress's own rules, had
no power to substantively change them. 57  “[A] judge,” Nourse argues, “should interpret ‘utilize’ precisely as a member of
Congress would interpret it--as making no significant change to ‘established or organized.”’ 58  When a word like “‘utilize’ can
be read in a prototypical ordinary-meaning sense or a technical meaning-for-this-statute sense,” Nourse contends that a court
should choose the latter. 59

Interpreting language according to Congress's own rules thus clearly takes the perspective of a congressional insider. To be
sure, legislative history is not categorically unhelpful for an interpreter taking the ordinary-reader perspective. Even Scalia did
not object to using legislative history to shed light on how ordinary speakers use words in a particular context. 60  So used,
legislative history provides evidence of “how a reasonable person uses language” because “the way legislators use language is
some evidence of that.” 61  A textualist, however, would not privilege the legislative perspective by adopting a strained usage
that complies with congressional conventions that do not map onto ordinary uses of English. Congress must be presumed to
play by the linguistic rules ordinary English speakers follow rather than its own special set.

III. COMPETING CONCEPTIONS OF FAITHFUL AGENCY

Process-based theorists ground their approach in the principle of faithful agency. They describe faithful agency as “a theory
*2208  under which the ostensible goal of interpretive doctrine is to reflect how Congress drafts.” 62  Courts, as Congress's

faithful agents, must filter language through Congress's linguistic rules, which are sometimes peculiar to the legislative context,
because that serves the principal. 63  The textualist commitment to the ordinary-reader perspective might be explained by a
competing conception of faithful agency--one that understands courts to be the faithful agents of the people rather than of
Congress.

Textualists have routinely described courts as the faithful agents of Congress. 64  I have done it myself. 65  Justice Scalia,
however, put it differently. He took a relatively strong view of legislative supremacy, consistently arguing that courts must
follow Congress's will, as expressed in the text, and denying any judicial power to alter the text. At the same time, he did not
think that a commitment to legislative supremacy casts courts in the role of Congress's agents. He characterized courts as agents
of the people rather than agents of Congress, 66  and he depicted the duty of fidelity as one owed to enacted texts rather than to
the legislature itself. 67  Scalia maintained, moreover, that a statute is not a command to a court (as it would be if one treated
Congress as the principal and the court as the agent), but a command “to the executive or the citizenry.” 68

*2209  On this theory of faithful agency, courts engaging in statutory interpretation are justified in adopting the perspective
of the people because they are agents of the people. If, moreover, a legislative command is directed to the citizenry, it is both
sensible and fair for the courts to interpret that command as its recipients would. In this respect, textualists might refuse to adopt
the sometimes-unorthodox linguistic conventions of the hypothetical drafter for the same fairness reason they reject the idea of
giving legal effect to unenacted congressional intent. In the latter context, Scalia insisted that “it is simply incompatible with
democratic government, or indeed, even with fair government, to have the meaning of a law determined by what the lawgiver
meant, rather than by what the lawmaker promulgated.” 69  Fairness requires that laws be interpreted in accordance with their
ordinary meaning, lest they be like Nero's edicts, “post[ed] high up on the pillars, so that they could not easily be read.” 70  This
is reason both to employ sources that capture ordinary meaning, such as usage canons and dictionaries, and to refuse to strain
ordinary meaning to account for the vagaries of the legislative process.

The idea that courts are agents of the people is perhaps in some tension with the textualist's occasional use of the perspective
of the “ordinary lawyer” rather than the ordinary English speaker. 71  This is a point that a fully developed defense of Scalia's
conception of faithful agency would have to address in more detail than space permits here. For present purposes, I note simply
that a court interpreting statutes as one familiar with legal conventions does not function as a faithful agent of lawyers. Lawyers
are themselves agents of the people they represent, and in that role they interpret the law on behalf of clients to whom it might
not be otherwise accessible. In reading a statute as a lawyer would, a court is not betraying the ordinary people to whom it
owes fidelity, but rather employing the perspective of the intermediaries on whom ordinary people rely. Moreover, the fiction
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that the people are on constructive notice of the law--and must therefore conform to it regardless of whether they are actually
aware of it--does not depend on the proposition that the language of the law is accessible to all people. On the contrary, this
fiction assumes that the people are capable of deciphering language that is sometimes specialized and technical. Attributing that
ability to the ordinary *2210  person by positing familiarity with legal conventions is thus consistent with the fiction that the
law otherwise employs. More should be said about whether and when a court should interpret statutes through the eyes of an
ordinary lawyer rather than an ordinary person. Adopting the former perspective, however, is not inherently inconsistent with
the idea that courts are faithful agents of the people.

The power of the House and Senate to adopt rules governing their proceedings is not a constitutional barrier to Scalia's conception
of faithful agency. Process-based theorists invoke congressional rulemaking power as a reason for interpreting language within
its procedural context. 72  The Constitution empowers each chamber to organize its participation in the lawmaking process, and
pursuant to this authority, each makes choices about, among other things, how bills progress and the role of legislative history
in internal deliberations. Interpreting language in light of Congress's own rules, the argument goes, honors Congress's authority
over its own affairs and preserves the integrity of the legislative process. 73

Textualists have a different understanding of what that respect requires, and on their account they also respect Congress's
procedural choices. They do not argue that Congress must use committees in any particular way or that it cannot generate
legislative history for its own purposes. From the point of view of the textualist, the House and Senate may structure their
internal deliberations as they see fit. But Congress's power over its internal deliberations does not control how courts, external
to Congress, interpret the statutes that emerge from the legislative process. Indeed, the only power that Congress has to control
others is to use words to enact texts via the specific lawmaking process prescribed by Article I, § 7--and nothing in that process
gives (or can give) legal status to internal norms or practices that do not run that gauntlet. All that process produces is a text,
and fidelity to that lawmaking process and fairness to the people require the *2211  words of that law to be interpreted in
their ordinary sense. The details of the legislative process-- whether it was hasty or careful, complex or ordinary--do not justify
departures from the text's natural meaning. 74

CONCLUSION

Considering the implications of the process-based turn in statutory interpretation exposes the unappreciated textualist
assumption that its prototypical ordinary reader is a congressional outsider. Because earlier debates in statutory interpretation
pitted text against intent, textualists had no need to be particularly precise about the perspective they employed to determine
statutory meaning. They identified their construct as a skilled user of language, typically familiar with legal conventions, but
they did not say much more than that.

Process-based theories proceed from the perspective of a hypothetical legislator, and that focus requires textualists to look more
closely at their own assumptions. It is clear that textualists have almost always defined the relevant linguistic community to
include congressional outsiders, but they have not made that explicit. The choice to define the relevant community as including
congressional outsiders is significant because it determines how elastically courts will treat language. The peculiarities of the
legislative process mean that congressional insiders sometimes understand language in something other than its most natural
sense. If courts employ an outsider's perspective, those less natural readings are off the table.

Textualists must, of course, defend their choice of perspective. Scholars who advocate a focus on congressional procedure say
that faithful agency requires courts to comply with Congress's linguistic conventions. Justice Scalia's work, which emphasizes
fidelity to the text and duty to the people, offers textualists the beginning of a response. It remains to them to develop it.
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7 In using the term “process-based approach,” I do not mean to invoke the Legal Process method associated with Henry
Hart and Albert Sacks. See generally Henry M. Hart Jr and Albert M. Sacks, The Legal Process: Basic Problems in the
Making and Application of Law (Foundation 1994) (William N. Eskridge Jr and Philip P. Frickey, eds). The Hart and
Sacks approach instructs a judge to assume “that the legislature was made up of reasonable persons pursuing reasonable
purposes reasonably.” Id at 1378. It does not, however, attempt to calibrate interpretation to the details of the legislative
process. See John F. Manning, Inside Congress's Mind, 115 Colum L Rev 1911, 1928-29 (2015) (pointing out that in
contrast to empirical approaches like Gluck and Bressman's, “Legal Process purposivism reflects ‘a normative statement
prescribing proper attitudes for judges in their dealing with the work of legislatures, rather than a positive one describing
what legislatures are”’), quoting Peter L. Strauss, The Common Law and States, 70 U Colo L Rev 225, 242 (1999).

8 See Nourse, 122 Yale L J at 99, 106-09, 114-18, 120-28 (cited in note 5) (giving examples).

9 Id at 85-87 (criticizing textualists for paying more attention to the canons of interpretation than to the rules of Congress).
See also Gluck and Bressman, 65 Stan L Rev at 989 (cited in note 5) (arguing that their study is a guide to “how to
separate the useful [legislative history] from the misleading”).

10 Gluck and Bressman, 65 Stan L Rev at 938 & n 111 (cited in note 5) (noting that more than 50 percent said they were
“never or rarely used” and that only 15 percent said they “were always or often used”). See also id at 938 (quoting one
respondent's assertion that “no one uses a freaking dictionary”).

11 Id at 932-33. Approximately 70 percent of respondents endorsed noscitur a sociis (the principle that the meaning of
terms may be ascertained by reference to the meaning of surrounding terms) and ejusdem generis (the principle that when
a general term follows a list of specific items, the general term refers to the same kind of things specifically listed). Id.

12 Approximately 33 percent of respondents said that the expressio unius canon--the rule that the inclusion of specific
terms signifies the exclusion of others--“always or often applies.” Id. See also id at 934 (noting that 18 percent said that
the rule against superfluities rarely applies and that 45 percent said that it only sometimes does).

13 See id at 936 (reporting that while consistent usage within the same act is desirable, institutional barriers related to
committee structure are an obstacle and that a majority of respondents “vigorously disputed” the proposition that
Congress even tries to use words consistently throughout the US Code). I put aside here substantive canons because
those do not purport to track either how Congress actually drafts or how an ordinary reader understands language. See
note 39 and accompanying text.

14 See Gluck, O'Connell, and Po, 115 Colum L Rev at 1851 (cited in note 5).

15 Id at 1794 (“And so it seems that the Schoolhouse Rock! cartoon version of the conventional legislative process is
dead. It may never have accurately described the lawmaking process in the first place.”), citing Schoolhouse Rock:
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America--I'm Just a Bill Music Video (Disney Educational Productions, 1975), online at http://www.youtube.com/watch?
v=FFroMQlKiag (visited Sept 1, 2017) (Perma archive unavailable).

16 See Gluck, O'Connell, and Po, 115 Colum L Rev at 1803-07 (cited in note 5).

17 See id at 1800.

18 See id at 1807-10.

19 Id at 1851.

20
135 S Ct 2480 (2015).

21 See Gluck, O'Connell, and Po, 115 Colum L Rev at 1847-48 (cited in note 5).

22
King, 135 S Ct at 2492 (citations omitted).

23
Id at 2506 (Scalia dissenting).

24 Patient Protection and Affordable Care Act, Pub L No 111-148, 124 Stat 119 (2010).

25
Holy Trinity, 143 US at 459.

26 See Gluck, 129 Harv L Rev at 90 (cited in note 5) (arguing that “King is not Holy Trinity”). But see Richard M. Re,
The New Holy Trinity 18 Green Bag 2d 407, 413-15 (2015) (arguing that King is a variation of Holy Trinity, albeit one
that pays lip service to text).

27 See Gluck and Bressman, 65 Stan L Rev at 915 (cited in note 5) (describing “the notion of a single ‘congressional
intent”’ as “most certainly false”); Nourse, 122 Yale L J at 83 (cited in note 5) (looking at “decisions” Congress makes
rather than its “subjective desires”).

28 See Manning, 115 Colum L Rev at 1917-24 (cited in note 7) (explaining the intent skepticism characteristic of both
textualism and its rivals). Manning doubts whether Gluck and Bressman are truly intent skeptics. See id at 1935
(contending that while they reject classic intentionalism, Gluck and Bressman “plainly invoke intentionalist reasoning--
the subjective expectations of legislative drafters”).

29 See Antonin Scalia, A Matter of Interpretation: Federal Courts and the Law 17 (Princeton 1997) (Amy Gutmann, ed)
(arguing that a court should look for “‘objectified’ intent,” the meaning that a reader would glean from the text, not
“subjective [ ] intent,” the meaning that resides in the legislative mind). See also note 32 and accompanying text.

30 Frank H. Easterbrook, The Role of Original Intent in Statutory Construction, 11 Harv J L & Pub Pol 59, 61 (1988).

31 See, for example, Nourse, 122 Yale L J at 95-96 (cited in note 5) (arguing that the interpreter should interpret words
“precisely as a member of Congress would”). See also Katzmann, Judging Statutes at 22 (cited in note 5) (arguing that
judges should interpret language so as to better capture Congress's understanding of the language it enacted).

32 Scalia, A Matter of Interpretation at 17 (cited in note 29). See also Antonin Scalia and Bryan A. Garner, Reading
Law: The Interpretation of Legal Texts 33 (Thomson/West 2012) (endorsing the “‘fair reading’ method,” which asks
“how a reasonable reader, fully competent in the language, would have understood the text at the time it was issued”).

Admittedly, Scalia occasionally described “members of Congress” as the relevant interpretive community. In Chisom
v Roemer, 501 US 380 (1991), he asserted that an interpreter should “read the words of [a statutory] text as any ordinary

Member of Congress would have read them.” Id at 405 (Scalia dissenting), citing Oliver Wendell Holmes, The Theory
of Legal Interpretation, 12 Harv L Rev 417 (1899). He was not, however, distinguishing between an “ordinary member
of Congress” and an “ordinary member of the public.” On the contrary, the Holmes article that Scalia cites argues that
words should be interpreted as the “normal speaker of English” would understand them. Holmes, 12 Harv L Rev at
417-18 (cited in note 32).
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33 Easterbrook, 11 Harv J L & Pub Pol at 65 (cited in note 30).

34
Johnson v United States, 529 US 694, 718 (2000) (Scalia dissenting).

35
See, for example, Moskal v United States, 498 US 103, 121-26 (1990) (Scalia dissenting) (using old cases and treatises
to determine the meaning of “falsely made”).

36 For example, in King, Scalia explained that the rule against surplusage does not always apply, because “[l]awmakers
sometimes repeat themselves--whether out of a desire to add emphasis, a sense of belt-and-suspenders caution, or a

lawyerly penchant for doublets[.]” King, 135 S Ct at 2498 (Scalia dissenting). He thus did not treat repetition as a
uniquely legislative pattern, but rather as one that careful lawyers often follow.

37 Antonin Scalia and John F. Manning, A Dialogue on Statutory and Constitutional Interpretation, 80 Geo Wash L Rev
1610, 1613 (2012). See also John F. Manning, Textualism and the Role of The Federalist in Constitutional Adjudication,
66 Geo Wash L Rev 1337, 1341 & nn 16-17 (1998) (“Even if we cannot know the actual intent of the legislature, we
can at least charge each legislator with the intention ‘to say what one would be normally understood as saying, given
the circumstances in which one said it.”’), citing Joseph Raz, Intention in Interpretation, in Robert P. George, ed, The
Autonomy of Law: Essays on Legal Positivism 249, 264-65, 266 (Oxford 1996); Raz, Intention in Interpretation at 267
(cited in note 37):
Legislators who have the minimal intention know that they are, if they carry the majority, making law, and they know
how to find out what law they are making. All they have to do is establish the meaning of the text in front of them, when
understood as it will be according to their legal culture assuming that it will be promulgated on that occasion.
See also Jeremy Waldron, Legislators' Intentions and Unintentional Legislation, in Andrei Marmor, ed, Law and
Interpretation: Essays in Legal Philosophy 329, 339 (Oxford 1995) (“A legislator who votes for (or against) a
provision ... does so on the assumption that--to put it crudely--what the words mean to him is identical to what they will
mean to those to whom they are addressed (in the event that the provision is passed).”).

38 Scalia and Manning, 80 Geo Wash L Rev at 1616 (cited in note 37).

39 See Amy Coney Barrett, Substantive Canons and Faithful Agency, 90 BU L Rev 109, 120-21 (2010) (arguing that
despite the Court's frequent protestations to the contrary, canons like avoidance, lenity, and clear-statement rules cannot
plausibly be characterized as attempts to capture the ordinary use of language).

40 Scalia and Garner, Reading Law at 51 (cited in note 32). See also id (asserting that canons “are not ‘rules' of interpretation
in any strict sense but presumptions about what an intelligently produced text conveys”).

41 See id at 61 (“The canons influence not just how courts approach texts but also the techniques that legal drafters follow
in preparing those texts.”).

42 See note 37 and accompanying text.

43 See Bressman and Gluck, 66 Stan L Rev at 784-85 (cited in note 5) (pointing out the absence of empirical work
substantiating the idea that “average citizens interpret language in accordance with the canons”).

44 Gluck, 129 Harv L Rev at 83 (cited in note 3) (emphasis omitted).

45 Scalia and Manning, 80 Geo Wash L Rev at 1616 (cited in note 37).

46 See Gluck and Bressman, 65 Stan L Rev at 905 (cited in note 5) (suggesting that “judges might use the canons for more
dialogical reasons, such as to encourage Congress to draft more precisely or in other ways that judges think would be
preferable”). See also Gluck, O'Connell, and Po, 115 Colum L Rev at 1847 (cited in note 5):
[S]ome statutory interpretation doctrines aim to reflect how Congress drafts; others aim to influence, or improve, the
drafting process; still others impose policy presumptions atop legislation that Congress may not have considered; and
still others are about imposing a coherence and rationality on the U.S. Code that Congress did not.
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47
See Lawson v FMR LLC, 134 S Ct 1158, 1176-77 (2014) (Scalia concurring in principal part and concurring in the
judgment) (rejecting reliance on legislative history because a statute means what it said, not what Congress intended it
to say, and because there is no actual congressional intent to find in any event).

48 See John F. Manning, Textualism as a Nondelegation Doctrine, 97 Colum L Rev 673, 701-31 (1997) (developing this
argument).

49 See Nourse, 122 Yale L J at 73-75 (cited in note 5).

50 See id at 92 (“[J]ust as Congress is presumed to know and follow the ‘surrounding body of law,’ there should be an even
stronger presumption that Congress knows and follows its own rules.”) (citation omitted).

51 Nourse also addresses scholarly and judicial misuses of the legislative history “glossary”--for example, she points out
that interpreters sometimes erroneously rely on “losers' history” to define statutory terms. See id at 121-28 (discussing
this misuse of legislative history in the Holy Trinity debate about the meaning of “labor or service of any kind”).

52
491 US 440 (1989).

53
Pub L No 92-463, 86 Stat 770 (1972), codified at 5 USC App 2 § § 1-15. See also Public Citizen, 491 US at 440.

54
Id at 452-56. See also Nourse, 122 Yale L J at 93 (cited in note 5) (“Today, Public Citizen is taught as a controversial

case.”).

55 Nourse, 122 Yale L J at 93 (cited in note 5) (noting that textualists criticize the case for, among other things, its “apparent
judicial surgery”).

56 Id at 95.

57 Id at 94-95 (noting that the House bill used the word “establish” and the Senate bill used the phrase “established or
organized” and that both House and Senate rules prohibit conferees from changing the text “in any significant way”).

58 Id at 95. See also id at 96 (“A faithful member of Congress would assume that, when both Houses pass the same language,
that any added language must be read as making no substantive change in the bill.”). Because Nourse “propose[s] this as
a principle to resolve ambiguity, not to supplant the statute's text,” id at 95 n 101, the argument depends on the conclusion
that the word “utilize” can bear the meaning “established or organized.”

59 Nourse, 122 Yale L J at 96 (cited in note 5).

60 See Scalia and Manning, 80 Geo Wash L Rev at 1616 (cited in note 37) (“If you want to use [legislative history] just
to show that a word could bear a particular meaning--if you want to bring forward floor debate to show that a word is
sometimes used in a certain sense--that's okay.”).

61 Id.

62 Bressman and Gluck, 66 Stan L Rev at 735 (cited in note 5) (identifying this as the meaning of faithful agency). See also
id at 736 (asserting that it is a conventional assumption of both textualists and purposivists that “the only democratically
legitimate theory of interpretation for unelected federal judges is one that is linked to congressional intent or practice”).
See also Gluck and Bressman, 65 Stan L Rev at 950 (cited in note 5) (observing that “[a]lthough most theorists have
couched the faithful-agent paradigm only in terms of the courts-Congress relationship, a few have advanced versions
of [the view that courts are faithful agents of the public]”).

63 See Katzmann, Judging Statutes at 29 (cited in note 5) (“Judicial respect for Congress ... means using the interpretive
materials the legislative branch thinks important to understanding its work.”). See also Nourse, 122 Yale L J at 96 (cited
in note 5) (arguing that a faithful agent must interpret statutory language as Congress would have understood it).

64 See, for example, John F. Manning, Textualism and the Equity of the Statute, 101 Colum L Rev 1, 15 (2001) (asserting
that both textualists and purposivists understand themselves to be the faithful agents of Congress).
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65 See Barrett, 90 BU L Rev at 112-17 (cited in note 39) (asserting that textualists and purposivists share the premise that
courts are the faithful agents of Congress).

66 See Scalia and Garner, Reading Law at 138 (cited in note 32) (asserting that “courts are assuredly not agents of the
legislature ... [t]hey are agents of the people”).

67 Scalia and Manning, 80 Geo Wash L Rev at 1610 (cited in note 37) (asserting that “the people and agents of the people
owe fidelity to democratically enacted texts”).

68 Scalia and Garner, Reading Law at 138 (cited in note 32). Scalia and Garner except the “relatively few statutes that deal
with the jurisdiction and procedures of the courts themselves” from this description. Id.

69 Scalia, A Matter of Interpretation at 17 (cited in note 29).

70 Id.

71 See notes 32-35 and accompanying text.

72 See US Const Art I, § 5, cl 2 (“Each House may determine the Rules of its Proceedings[.]”). See also Gluck, 129 Harv
L Rev at 105 (cited in note 5) (emphasizing that “the Constitution entrusts Congress, not the Court, with control over
legislative procedures”); Katzmann, Judging Statutes at 12-17 (cited in note 5) (emphasizing significance of this grant);
Nourse, 122 Yale L J at 92-97 (emphasizing importance of “Congress's own rules”).

73 See Katzmann, Judging Statutes at 4 (cited in note 5) (“[H]ow Congress makes its purposes known, through text and
reliable accompanying materials constituting legislative history, should be respected, lest the integrity of the legislative
process be undermined.”).

74
See text accompanying notes 21-23. See also King, 135 S Ct at 2506 (Scalia dissenting):
It is not our place to judge the quality of the care and deliberation that went into this or any other law. A law enacted
by voice vote with no deliberation whatever is fully as binding upon us as one enacted after years of study, months of
committee hearings, and weeks of debate.
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Signed in convention September 17, 1787. Ratified June 21, 1788. A portion of 
Article I, Section 2, was changed by the 14th Amendment; a portion of Section 9 
was changed by the 16th Amendment; a portion of Section 3 was changed by the 
17th Amendment; and a portion of Section 4 was changed by the 20th 
Amendment
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Common Interpretation 
The Suspension Clause

THE SUSPENSION CLAUSE
By Amy Barrett and Neal K. Katyal

The Suspension Clause protects liberty by protecting the 
privilege of the writ of habeas corpus. It provides that the 
federal government may not suspend this privilege except in 
extraordinary circumstances: when a rebellion or invasion 
occurs and the public safety requires it. 

Appreciating the significance of this restraint first requires 
understanding the writ of habeas corpus. This writ, which 
Americans imported into the Constitution from English 
common law, is a means by which a prisoner can test the 
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legality of her detention. A person who believes she is being 
imprisoned illegally can file a petition asking a judge to 
issue a writ of habeas corpus. When a prisoner files a 
petition for a writ of habeas corpus, her custodian must 
explain why the restraint is lawful. If the explanation does 
not satisfy the court, it will order the custodian to release 
her. The writ is thus a crucial means by which a prisoner can 
obtain freedom.

Today, the writ of habeas corpus is primarily used by those 
serving prison sentences to challenge the legality of the 
process that resulted in their conviction. Historically, 
however, the writ was primarily used by those imprisoned 
without judicial process. Early Americans were keenly 
aware that monarchs of England had sometimes jailed 
people indefinitely without charging or trying them in court. 
Although the writ of habeas corpus existed, the king often 
ignored it. To protect against such abuse, Parliament enacted 
the Habeas Corpus Act of 1679 to ensure that the king 
released prisoners when the law did not justify confining 
them. This “Great Writ” guaranteed prisoners held on 
authority of the crown the right to invoke the protection of 
the judicial process. 
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The founding generation valued the Great Writ because they 
had this history in mind. Yet those who framed and ratified 
the Constitution also believed that in times of crisis, the 
executive might need leeway to hold suspects without 
answering to a court. Parliament had suspended the writ 
during the seventeenth and eighteenth centuries when it 
concluded that the king needed expanded detention power to 
contain threats. Similarly, several states had equipped their 
governors with emergency power by suspending the writ 
during the Revolutionary War. Pre-ratification practice thus 
embraced both the importance of the writ and the need for a 
safety valve.

The Suspension Clause follows in this tradition. It protects 
the writ by imposing a general bar on its suspension. At the 
same time, it makes an exception for cases when an invasion 
or rebellion endangers the public safety. A suspension is 
temporary, but the power it confers is extraordinary. When a 
suspension is in effect, the president, typically acting 
through subordinates, can imprison people indefinitely 
without any judicial check.

The Clause does not specify which branch of government 
has the authority to suspend the privilege of the writ, but 

MENU Article I RESOURCES

Page 4 of 8Article I - The United States Constitution

4/18/2017https://constitutioncenter.org/interactive-constitution/articles/article-i/the-suspension-claus...



most agree that only Congress can do it. President Abraham 
Lincoln provoked controversy by suspending the privilege 
of his own accord during the Civil War, but Congress 
largely extinguished challenges to his authority by enacting 
a statute permitting suspension. On every other occasion, the 
executive has proceeded only after first securing 
congressional authorization. The writ of habeas corpus has 
been suspended four times since the Constitution was 
ratified: throughout the entire country during the Civil War; 
in eleven South Carolina counties overrun by the Ku Klux 
Klan during Reconstruction; in two provinces of the 
Philippines during a 1905 insurrection; and in Hawaii after 
the bombing of Pearl Harbor.

The most hotly debated questions concerning the Suspension 
Clause involve its effect in the absence of a formal 
suspension. 

A threshold question is whether the Clause simply restrains 
Congress’s ability to suspend whatever habeas jurisdiction is 
currently on the books, or whether the Clause grants an 
affirmative right to habeas review (or an adequate substitute 
for it). On the one hand, the Clause’s general bar on 
suspension assumes that some access to habeas relief will 
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exist when the privilege of the writ has not been suspended. 
On the other hand, as Chief Justice Marshall noted in Ex 
Parte Bollman (1807) the Clause does not itself expressly 
guarantee that access. The Court seems to have resolved this 
dispute in Boumediene v. Bush (2008), where it held that the 
Clause does not simply restrain Congress’s ability to 
suspend existing habeas statutes but affirmatively guarantees 
prisoners some forum in which they can challenge the 
legality of their detention. Also in Boumediene, the Court 
decided—to much controversy—that habeas jurisdiction 
extends to prisoners detained outside the United States at 
Guantanamo Bay. 

In recent years, the writ is most commonly sought by 
convicted defendants in state prison. Each year, over 18,000 
petitions for the writ of habeas corpus are filed in federal 
court by state prisoners against their prison wardens. But a 
very slim fraction of those petitions are actually successful, 
in part due to the limits Congress placed on federal courts 
reviewing habeas petitions when it enacted the Anti-
Terrorism and Effective Death Penalty Act of 1996 
(AEDPA). AEDPA significantly limited federal courts’ 
power to grant habeas relief for state prisoners.
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The questions about the scope of and limits on the Great 
Writ are far from settled. Both the Supreme Court’s 
Guantanamo decisions and AEDPA remain controversial, as 
we grapple with the Founders’ vision of the writ and the 
proper balance to strike between liberty and security.
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American citizens held by 
the United States have 
the right to seek the writ 
of habeas corpus 
whether they are held at 
home or abroad. 

FULL TEXT

limit the availability of the 
writ of habeas corpus. 

FULL TEXT

ARTICLE II
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Matters of Debate 
The Scope of the Suspension Clause By Amy Barrett

THE SCOPE OF THE 
SUSPENSION CLAUSE
By Amy Barrett

American citizens held by the United States have the right to 
seek the writ of habeas corpus whether they are held at home 
or abroad. Noncitizens held within the United States also 
have a right to seek the writ. Boumediene v. Bush (2008) 
extends the right to a third category of detainees: noncitizens 
held outside the territorial jurisdiction of the United States. 
The case is controversial because its holding, which has 
significant implications for national security, is contrary to 
precedent and unsupported by the Constitution’s text and 
history. MENU Article I RESOURCES
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Boumediene was not the first case in which the Supreme 
Court confronted the argument that a noncitizen enemy held 
abroad is entitled to seek a writ of habeas corpus in an 
American court. In Johnson v. Eisentrager (1950), a case 
decided in the wake of World War II, twenty-one German 
citizens held in an American military facility in Germany 
petitioned for the writ, maintaining that their detentions 
violated both the United States Constitution and 
international law. The Supreme Court held that American 
courts lacked authority to entertain these petitions. It 
observed that the constitutional text did not expressly confer 
such a right, and that no court in history had ever issued a 
writ of habeas corpus on behalf of a noncitizen held captive 
outside the territorial jurisdiction of the United States.   

ANOTHER PERSPECTIVE

This essay is part of a discussion about the 
Suspension Clause with Neal K. Katyal, Paul and 

Patricia Saunders Professor of National Security Law, 
Georgetown University Law Center. Read the full 

discussion here.

MENU Article I RESOURCES

Page 3 of 6Article I - The United States Constitution

4/18/2017https://constitutioncenter.org/interactive-constitution/articles/article-i/the-suspension-claus...



Boumediene abandoned Eisentrager’s bright-line test based 
on sovereignty and citizenship in favor of a multi-factor test 
that extends habeas jurisdiction to locations where courts 
think it reasonable to do so. In Boumediene, the Court 
asserted that the U.S. Constitution grants noncitizens 
imprisoned in Guantanamo Bay, which is in the sovereign 
territory of Cuba, the right to seek habeas corpus in federal 
court. Its conclusion rested on three considerations: (1) the 
fact that the detainees disputed their status as enemy 
combatants; (2) the Court’s determination that the United 
States has functional control over Guantanamo Bay; and (3) 
its judgment that forcing the military to participate in habeas 
proceedings would not compromise national security. It then 
held that the Military Commissions Act, which permitted 
petitioners to challenge the legality of their detention in 
military tribunals but not federal habeas proceedings, was 
unconstitutional.

Reasonable people disagree about the wisdom of 
empowering the judiciary to second-guess the military’s 
decision, often made on the battlefield, to classify a prisoner 
as an enemy combatant. Boumediene, however, was not 
about choosing sides in that policy debate; it was about 
determining what the Suspension Clause required. The Court 
struggled to justify its new rule as one imposed by the MENU Article I RESOURCES
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Constitution. Because the text of the Suspension Clause does 
not specify the scope of the protected habeas right, the Court 
has always defined it with reference to history. And the 
Boumediene Court conceded that the historical record fails 
to establish that courts had ever entertained habeas petitions 
filed by noncitizens held in other countries. The dissenters, 
who maintained that the Suspension Clause did not override 
Congress’s choice to deny federal jurisdiction, had the better 
of the argument.  

Whether Boumediene is right or wrong, it dealt with the core 
office of the writ: testing the legality of executive detention. 
The application of the Suspension Clause in the post-
conviction context is much less certain. Because habeas was 
not a tool for obtaining post-conviction relief at the time the 
Constitution was ratified, the founding generation could not 
have understood the Clause to protect this use of the writ. 
Congress made post-conviction relief for state prisoners 
available in the late nineteenth century. Even if legislative 
expansions of the writ ratchet up the protection offered by 
the Clause—a proposition that the Court has never squarely 
embraced—Congress surely has more flexibility to shape 
jurisdiction here than it does in the executive detention 
context.
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WEDNESDAY, AUGUST 26, 2009

Hiring Chairs for 2009-10: Announce Yourselves 
Here Please

N.B. This has been bumped to the front, and will be every 
couple weeks or so.

As is customary around this time of year, we are hoping law schools 
will use this space to share some relevant information regarding 
hiring for the coming year. Specifically, if you're a prawf, please 
share the following information related to the Fall 2009 and/or 
spring 2010 hiring season:

a) your school,

b) who's the chair and who are the members of your appointments 

committee (please also identify whether entry levels are separated 

from laterals, etc)

and, c) if there are any special areas you're looking to fill.

If you're on the market, or a prawf, please check out this 
thread here so you can share information regarding whether a 
particular school has begun making appointments for first-rounds 
or callbacks.

To get things started, Manuel Utset (mutset at law.fsu.edu) is 

chairing Florida State Law's unified committee (consisting of Jim 

Rossi, Beth Burch, Gregg Polsky, and Adam Hirsch). We are 

looking to hire both laterals and rookies across a range of fields and 

invite people who are interested to contact Manuel (or me, and I'll 

happily forward along your interest and CV).

The comments on the first page of this post only go to 50. Thus, if 

you are trying to get to the next page of comments, you have to click 

on the >>.

Posted by Administrators on August 26, 2009 at 12:01 AM in Getting a Job on 
the Law Teaching Market | Permalink

Page 1 of 14PrawfsBlawg: Hiring Chairs for 2009-10: Announce Yourselves Here Please

4/25/2017http://prawfsblawg.blogs.com/prawfsblawg/2009/08/hiring-chairs-for-200910-announce-y...



TRACKBACK

TrackBack URL for this entry:
http://www.typepad.com/services/trackback/6a00d8341c6a7953ef01

Listed below are links to weblogs that reference Hiring Chairs for 
2009-10: Announce Yourselves Here Please:

COMMENTS

Our hiring chair this year at the University of San Diego is Don 
Dripps, after he chaired a very successful recruitment year last year 
(we hired Avi Bell, Ted Sichelman and Jordan Barry, and a three 
year visit of Michael Perry). 
We are still defining our needs so I will update soon, but keep us 
posted about your files. It is also a good idea to send materials to 
associate deans as someone recently suggested on a Leiter 
comment, as teaching visits can turn out to be matching 
opportunities.
Good luck to all!

Posted by: Orly Lobel | Jun 17, 2009 12:43:48 PM

I am the hiring chair at IU -- Indianapolis. The other members of 
the committee are Susie Mead, Antony Page, George Edwards, 
Andy Klein, and Shawn Boyne. We are planning to hire up to four 
people and are looking for (among other things): Criminal Law, 
Criminal Procedure, Property, Trusts and Estates, Commercial 
Law, Land Use, Administrative Law, Corporate Finance, and Tax. 
(I'm sure I've left some off the list, but the gist is that we are looking 
at a broad portfolio.)

Posted by: Gerard N. Magliocca | Jun 17, 2009 1:53:20 PM

I'm the chair at St. Thomas (Minnesota). Our most pressing hiring 
needs are in criminal law, civil procedure, evidence, environmental 
law, and business-related courses.

Posted by: Rob Vischer | Jun 17, 2009 2:35:10 PM

I am the appointments chair at the University of Illinois. We 
welcome applications in all areas, but have particular interest in 
constitutional law, administrative law, legislation, private 
international law, intellectual property, tax, corporate finance, and 
professional responsibility. 

Posted by: Dan Hamilton | Jun 17, 2009 3:41:30 PM
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I'll be doing the Chair-ing duties at Stanford, but other committee 
members and hiring goals not set yet.

bw

Posted by: bob weisberg | Jun 18, 2009 10:20:26 AM

I am the chair of the appointments committee at the University of 
Iowa. We have particular interest in corporations, intellectual 
property, and tax, but are open to other areas.

Posted by: Jim Tomkovicz | Jun 18, 2009 10:23:05 AM

I am the chair of appointments at the University of Colorado 
Boulder. We are looking to fill two chaired positions (business & a 
chair in experiential learning) and at the entry level. We're 
interested in all areas, with some focus on environmental and 
business candidates.

Posted by: Scott Peppet | Jun 18, 2009 11:04:05 AM

Beth Eisler (beth.eisler@utoledo.edu) will be the chair of the 
unified committee at the University of Toledo.

Posted by: Geoff Rapp | Jun 18, 2009 11:20:54 AM

Leslie Yalof Garfield (lgarfield@law.pace.edu) will be the chair of 
the Appointments Committee at Pace Law School in White Plains, 
NY. Same chair for both entry-level and lateral candidates.

Posted by: Bridget Crawford | Jun 18, 2009 11:25:45 AM

I am the incoming chair at Michigan State University. The other 
(unified) committee members are Daniel Barnhizer, Adam 
Candeub, Catherine Grosso, Dean Joan Howarth, Mae Kuykendall, 
and Charles Ten Brink. We are looking for a director for our 
intellectual property program; for a teacher-scholar in business 
enterprises; and a director for our rental housing clinic. We also 
need to hire a leader for our new academic support program, 
though that is being handled by a separate committee chaired by 
Mary Bedikian. More opportunities might open up too, if other 
needs emerge.

Posted by: Brian Kalt | Jun 18, 2009 11:56:20 AM

Stephen Bainbridge and I are the co-chairs of the external 
appointments committee at UCLA for this upcoming year. The 
other members are Iman Anabtawi, Jonathan Varat, Jonathan 
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Zasloff, and Noah Zatz. We have not yet identified our hiring 
priorities. 

Posted by: Katherine Stone | Jun 18, 2009 12:49:02 PM

Timothy Glynn is the chair of the Appointments Committee (entry 
level) and Charles Sullivan is the chair of Lateral Hiring at Seton 
Hall Law School. We are looking to hire in a number of areas next 
year but haven't determined our priorities yet.

Posted by: Solangel Maldonado | Jun 18, 2009 1:02:42 PM

I will be serving as chair of the Faculty Appointments Committee at 
the University of Alabama School of Law during the 2009-2010 
academic year. We hope to make two chair-level lateral hires this 
year and have look/see visitors lined up for both positions. If either 
look/see visitor declines a permanent offer, however, the 
committee will review applications and nominations for these 
positions (including those held over from the 2008-2009 academic 
year). In addition, we will be seeking a new director for the law 
school's clinical programs (the formal title for the position is 
"Associate Dean for Skills Programs") and the committee would 
welcome applications and nominations for this position. We do not 
anticipate entry level hiring this year, although it is very early and 
this could change.

Ron Krotoszynski, Jr.
University of Alabama School of Law

Posted by: Ron Krotoszynski, Jr. | Jun 18, 2009 3:41:58 PM

I will be serving as chair of the UC-Davis King Hall School of Law 
Appointments Committee for the upcoming year. The other 
members of the committee are: Anupam Chander, Elizabeth Joh, 
John Oakley and Madhavi Sunder. Associate Dean Vik Amar is an 
ex officio member. We have not yet identified our priority areas.

Posted by: Keith Aoki | Jun 18, 2009 3:52:30 PM

I will be chair of the Faculty Appointments Committee at the 
University of Maine School of Law for the 2009-2010 academic 
year. The other committee members are David Owen and Charles 
Norchi. We will be hiring one person, and have not yet identified 
priority areas. The same committee will deal with this hire whether 
it is an entry-level or a lateral hire. 

Posted by: Jennifer B. Wriggins | Jun 18, 2009 4:06:59 PM
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I was the chair (vice-chair, technically) of Notre Dame's 
Appointments Committee last year. (We hired Stephen Smith 
laterally from the University of Virginia, and Dan Kelly from the 
entry-level market.) I will be on the Committee again during the 
upcoming year, along with my colleagues Mark McKenna, Amy 
Barrett, John Nagle, and Dean Nell Newton. We have not yet 
designated the (vice) chair. Curricular / research areas of particular 
(but not exclusive) interest include Commercial / Bankruptcy, IBT, 
Torts, IP / Patent, and Legal History.

Posted by: Rick Garnett | Jun 18, 2009 5:55:56 PM

I am hiring chair this year at Drake (jerry.anderson@drake.edu), 
for both entry-level and laterals. We haven't defined needs yet, but 
should be hiring for at least one open position.

Posted by: Jerry Anderson | Jun 18, 2009 6:34:16 PM

Our appointments chair at St. John's is Rosemary Salomone, and 
our committee is divided into two subcommittees: Entry-Level 
(Rosemary Salomone, Anita Krishnakumar, Chris Borgen, and 
myself) and Lateral (Vince Alexander, Ray Warner, Elaine Chiu, 
and Len Baynes). All inquiries can be sent to lawfac@stjohns.edu. 
We are poised to significantly enhance our faculty this year, and are 
looking for strong scholars in all areas, with particular interest in 
the areas of Administrative Law, Constitutional Law, International 
Business Transactions, Patent Law, Property, Torts, and Trusts and 
Estates.

Posted by: Jeremy Sheff | Jun 19, 2009 7:34:05 AM

The appointments chair at Southwestern Law School is our dean, 
Bryant Garth. We haven't finalized the committee yet, but I'll be on 
it. Areas of particular interest include (but are not limited to) 
business associations, contracts, property, health care, and 
trademark. Send inquiries to Doreen Heyer (dheyer at swlaw.edu), 
and you can contact me (dfagundes at swlaw.edu) with general 
questions about Southwestern too.

Posted by: Dave Fagundes | Jun 21, 2009 12:03:38 PM

I'll be the hiring chair at Wayne Law this year, and Steve Winter 
will be vice-chair focusing on lateral hiring; the other committee 
members haven't been named yet. We're especially interested in 
folks working in the areas of corporate/securities law, criminal law, 
environmental law, labor law, trial advocacy, and civil procedure.

Posted by: Jon Weinberg | Jun 21, 2009 2:17:02 PM
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The Hastings Committee is as follows:

Bisharat, Chair 
Barrett
Leshy
Piomelli
Shanske

I'd guess this will be a tight year for hiring in light of the California 
budget crisis and how it is affecting public schools. But our 
strongest needs have been in IP, Corps, and tax.

Posted by: Ethan Leib | Jun 22, 2009 3:15:33 PM

NKU-Chase's committee is not yet finalized and our hiring needs 
are not yet pinned down, but we will be hiring this year. Feel free to 
send apps and questions to me: Jennifer Anglim Kreder, 
krederj1@nku.edu 

Posted by: Jennifer Kreder | Jun 23, 2009 10:53:12 PM

Jack Beermann is Appointments Chair at Boston University. We 
are looking at entry-level and lateral hires. We have a unified 
committee. Gary Lawson will b̀e coordinating lateral hiring for the 
committee, which also includes Hugh Baxter, Daniela Caruso, 
Stacey Dogan, Alan Feld and Ken Simons, as well as Associate Dean 
Ward Farnsworth ex officio. We are especially interested in civil 
procedure, securities and corporate law, criminal law, commercial 
law and bankruptcy, but we are not constrained to only those 
subject matter areas.

We encourage candidates to contact us directly.

Posted by: Jack Beermann | Jun 24, 2009 11:12:19 AM

I am chairing the faculty appointments committee at Lewis & Clark 
again this year. The committee also includes Ed Brunet, Janet 
Steverson, Jan Neuman, Jeff Jones and Melissa Powers. We have 
several subject matter need, but, alas, likely only one slot. Our 
highest priorities include business associations, torts, estates and 
trusts, land use and property. We may also be looking to make an 
environmental hire with a separate budgetary strategy.

Candidates can feel free to contact me directly.

Posted by: Craig Johnston | Jun 24, 2009 1:03:36 PM

Professor Robert Spoo is the Chair of the Appointments Committee 
at the University of Tulsa. The other members of the committee are 
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myself (Tamara Piety), Lyn Entzeroth, Patience Crowder and Carrie 
Basas. We will be looking to fill 2-3 positions, 1 or more of which 
will be a lateral. Although we are interested in talking to excellent 
candidates in any area, we have particular needs in environmental 
and resource law and in any business related courses including, 
business associations, secured transactions, securities, antitrust, 
tax and bankruptcy. 

Posted by: Tamara Piety | Jun 25, 2009 4:50:49 PM

I am the Chair of the Faculty Appointments Committee at Loyola 
University Chicago School of Law this year. The other members of 
the committee are John Breen, Jennifer Brendel, Stacy Platt, Anne-
Marie Rhodes and Neil Williams. We are attempting to fill two 
positions -- one is a tenure-track position for which our primary 
curricular needs are real property and trusts & estates. The second 
position is a clinical position in health law where we are seeking a 
candidate to develop a live client clinic with the Beazley Health Law 
Institute. 

Posted by: Jeffrey Kwall | Jun 29, 2009 2:04:49 PM

Chris Johnson is chairing the Appointments Committee at Franklin 
Pierce Law Center this year. Other members include Susan Richey 
(Associate Dean), Mitchell Simon, Dana Irwin and me. We are 
looking to make tenure-track appointments in up to 3 areas: 
IP/business, IP litigation and environmental regulation. For the 
latter 2 positions, we'd prefer someone who's able also to teach 1st 
year civ pro, and for all 3 positions practice experience would be a 
significant advantage. We welcome entry level as well as lateral 
applications. Feel free to apply directly to Chris 
(cjohnson@piercelaw.edu) or me (mwong@piercelaw.edu).

Posted by: Mary Wong | Jun 30, 2009 10:00:10 AM

The Chair of the Appointments Committee this coming year at the 
Case Western Reserve University School of Law will be Michael 
Scharf. I will be on the committee as well. I don't know whether all 
other members of the committee have been announced. As for 
needs, in my opinion we have definite needs in the the BA and 
commercial law areas, though I suspect the committee will identify 
additional interests once we've had the chance to meet.

JHA

Posted by: Jonathan H. Adler | Jun 30, 2009 4:18:34 PM
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I will be the Appointments Chair at Drexel next year. We anticipate 
making several hires. We continue to seek faculty in a wide variety 
of areas, including (but not limited to): family law, civil procedure, 
federal courts, evidence, corporate law, and our clinic. In addition, 
we remain interested in adding faculty to teach first year courses. 

Posted by: Dan Filler | Jun 30, 2009 4:46:42 PM

Oops! In my list of needs at Drexel, I forgot to include international 
law and professional responsibility.

Posted by: Dan Filler | Jul 2, 2009 10:53:25 AM

I am Appointments Committee chair at Penn for 2009-10.

Posted by: Polk Wagner | Jul 3, 2009 8:43:03 AM

The faculty appointments committee for the LSU Law Center for 
2009-10 is composed of the following members:
Bill Corbett, Chair
Jack Weiss
Glenn Morris
Andrea Carroll
Robert Lancaster
Ray Diamond
Christina Sautter
The committee will address both entry-level and lateral hires. Areas 
of particular interest include civil law, international and 
comparative law, energy law, and clinical. 

Posted by: William Corbett | Jul 3, 2009 11:30:36 AM

The full appointments committee at Case Western has been 
announced. Here it is:
Michael Scharf, Chair
Jonathan Adler
Sharona Hoffman
Laura McNally
Cassandra Rob%rtson
Calvin Sharpe
Jacqui Lipton, ex oficio

As I noted in my prior post, we have a definite interest in BA and 
commercial law, but will be looknig at some other things as well.

JHA

Posted by: Jonathan H. Adler | Jul 8, 2009 7:43:28 AM
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I am chair of the Appointments Committee at Saint Louis 
University. We are looking to hire in a number of areas next year 
but haven't determined our priorities yet. We are interested in both 
entry-level and lateral candidates.

Elizabeth Pendo
Saint Louis University School of Law

Posted by: Elizabeth Pendo | Jul 9, 2009 4:57:54 PM

The SUNY Buffalo appointments committee this year is:
Errol Meidinger, Chair
Guyora Binder 
Rick Su 
Tico Tassig-Rubbo 
Jim Wooten 
Ruqaiijah Yearby 

We hope to hire several people this year and will be looking in a 
variety of areas including administrative, civil rights, commercial, 
criminal, environmental, and tax. 

Posted by: Errol Meidinger | Jul 12, 2009 12:41:18 PM

At Penn State, Catherine Rogers is the chair. The other members 
are David Kaye, Kit Kinports, Zak Kramer, John Lopatka, Carla 
Pratt, and Marie Reilly.

We are interested in both entry-level and lateral hiring and we will 
be meeting soon to determine our needs for the coming hiring 
season.

Posted by: Zak Kramer | Jul 13, 2009 12:41:14 AM

The University of Richmond School of Law is interested in making 
one or two entry level appointments in international law, wills, 
property/land use, corporate (transactional), tax, and/or advocacy. 
We are also looking to fill the E. Claiborne Robins Distinguished 
Chair in Law. The Robins Chair recognizes a faculty member who 
has demonstrated outstanding achievement in his or her field, and 
is not limited by subject matter. The appointments committee 
includes Dan Murphy, Clark Williams, Carl Tobias, Jim Gibson, 
Shari Motro, and myself.

Posted by: Jessica Erickson | Jul 15, 2009 2:20:22 PM

Rich Friedman (rdfrdman@umich.edu) will chair a single unified 
hiring committee for Michigan in 2009-10. The other members of 
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the committee are Peggy Radin, Steve Croley, Steve Ratner, Alicia 
Davis and me.

Posted by: Jessica Litman | Jul 17, 2009 10:08:02 AM

Brooklyn Law School's Entry Level Appointments Committee is 
chaired by Bailey Kuklin, and includes Ed Cheng, Steven Dean, 
Claire Kelly, Nelson Tebbe and myself. Our Lateral Level 
Appointments Committee is chaired by Marsha Garrison, and 
includes Bill Araiza, Roberta Karmel, Rebecca Kysar and Jason 
Mazzone.

We are looking to hire in several areas, including business and 
securities, health, tax, trusts and estates, torts, criminal, and 
international law. 

Posted by: Miriam Baer | Jul 17, 2009 2:33:00 PM

The chair of the hiring committee at Goznaga Law School is Gerry 
Hess. The other committee members are me, Ann Murphy, Vickie 
Williams, and Amy Kelley. We're still determining our precise 
hiring needs, but we may fill as many as five positions this year.

Posted by: Brooks Holland | Jul 17, 2009 4:20:02 PM

At Vanderbilt, Chris Slobogin (c.slobogin@vanderbilt.edu) is chair 
of this year's lateral committee, which will try to fill up to four 
positions, and Nancy King (nancy.king@law.vanderbilt.edu) is 
chair of the entry level committee, which will be filling two 
positions. Members of the lateral committee are Mark Brandon, 
Tracey George, Terry Maroney,Amanda Rose, Randall Thomas and 
Ingrid Wuerth. Members of the entry level committee are Lisa 
Bressman, Nita Farahany, and Dan Sharstein. 

Posted by: Christopher Slobogin | Jul 20, 2009 8:43:30 AM

The ASU hiring chair is Milton Schroeder. The Committee 
members are Dennis Karjala, Carissa Hessick, Myles Lynk, Rebecca 
Tsosie, Tamara Herrera and Doug Sylvester. We do not, generally, 
hire only in specific "needs" but we are interested in people (entry 
level or lateral) with the following areas of expertise: 
business/commercial law, land use/sustainability, intellectual 
property (patents and high technology), criminal procedure, 
administrative, and transnational. 

Posted by: Doug Sylvester | Jul 20, 2009 1:34:31 PM

I am the chair of the appointments committee at the University of 
Nebraska College of Law. Other members of the committee are 
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Interim Dean Anna Shavers and Professors Steve Bradford, Colleen 
Medill, and Eric Berger. We are looking to fill up to four tenure-
track positions. Areas of particular interest include torts, 
professional responsibility, corporations, corporate finance and 
governance, alternative dispute resolution, family law, and space 
law and telecommunications law. (Courses in space and 
telecommunications law are offered to J.D. students as well as 
LL.M. students in the College of Law’s new Space and 
Telecommunications Law program that began in 2008.) 
Richard Moberly

Posted by: Richard Moberly | Jul 22, 2009 7:46:09 AM

At New York Law School, the appointments committee this year is 
co-chaired by Deborah Archer and Arthur Leonard. Other members 
of the committee are Gerald Korngold, Rebecca Roiphe, Ruti Teitel, 
Dan Hunter, Dean Rick Matasar, Associate Dean Carol Buckler. 
Also prominently involved in the hiring process this year will be 
Anne Goldstein, director of our first year Legal Skills program.

Our first priority this year is to hire three experienced full-time 
instructors for our new first-year Legal Skills program, which will 
be implemented for one section of our day division during 2010-
2011, and will then be expanded to the full first year class the 
following academic year. This program will consolidate first-year 
instruction in legal method, writing, lawyering skills and legal 
research.

Our subject matter priorities for tenure track hiring include 
commercial law & bankruptcy; trusts & estates (with an interest in 
tax); and civil procedure and litigation-oriented courses. We have 
an unoccupied chair to fill in the T&E area, and are particularly 
interested in hearing from highly accomplished teachers and 
scholars in that area who might want to relocate to a chaired 
position in New York City.

Posted by: Art Leonard | Jul 23, 2009 5:45:29 PM

Update on Vanderbilt: We are also hiring a Legal Writing Director 
this year, and I (Suzanna Sherry) am chairing that committee. 
Other members of the committee are Martin Cerjan, Brian 
Fitzpatrick, Steve Hetcher, Alex Hurder, and Yoli Redero.

Posted by: Suzanna Sherry | Jul 27, 2009 1:52:43 PM

Cardozo's (Non-Clinical) Appointments Committee will be chaired 
by Myriam Gilles; the other members are Michael Herz, Melanie 
Leslie, Alex Reinert, and Jeanne Schroeder. Although we have a 
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unified committee for entry-level and lateral hires, we have a 
separate Clinical Appointments Committee which also will be 
chaired by Myriam Gilles; the other members are Toby Golick, 
Michael Herz, Jonathan Oberman, and Jeanne Schroeder.

Posted by: Alex Reinert | Jul 27, 2009 7:46:17 PM

I'm chairing the appointments committee at Temple. Other 
members are Greg Mandel, Don Harris, Jaya Ramji-Nogales, and 
Ellie Margolies. We have yet to set our needs for tenure-track 
hiring, but torts, corporate tax, and commercial law are likely 
priorities. Inquiries welcome at lawfsc@temple.edu.

Posted by: Peter Spiro | Jul 31, 2009 10:36:40 AM

Linda Keller is Chair of the Faculty Appointments Committee at 
Thomas Jefferson School of Law in San Diego. Other members 
include Dean Rudy Hasl, Professors Julie Greenberg, Kevin (K.J.) 
Greene, Marybeth Herald, and Anders Kaye. This committee 
handles both entry-level and lateral hiring. Applicants from all 
subject areas are welcome. At this point, we anticipate the following 
needs, but this is not an exhaustive list: constitutional law, 
evidence, legal writing, patent and tax law. We also anticipate 
hiring for the TJSL Teaching Fellowship; for more details, please 
see the AALS Placement Bulletin or contact Linda Keller at 
lkeller@tjsl.edu (in the subject line, specify "FAC" for inquiries for 
tenure-track positions or indicate "Fellowship"). 

Posted by: Linda Keller | Jul 31, 2009 7:37:39 PM

Update on Notre Dame's hiring committee: I am this year's vice-
chair (our dean formally chairs the committee). As Rick said in his 
earlier post, the Committee includes Rick Garnett, Mark McKenna, 
John Nagle, and Dean Nell Newton. Our needs include 
Commercial/Bankruptcy, IP/Patent, IBT, legal history, and 
jurisprudence. In addition, we are looking for a clinician. 

Posted by: Amy Barrett | Aug 1, 2009 9:43:28 AM

At the University of Florida, Kenneth Nunn (nunn@law.ufl.edu) is 
the chair of the lateral hiring committee, which also includes 
Elizabeth Lear, Michael Wolf, Stuart Cohn, and me. Mike Seigel 
(seigel@law.ufl.edu) is the chair of the entry-level hiring 
committee, which also includes Mary Jane Angelo, Alyson 
Flournoy, Elizabeth Rowe, and Mark Fenster. We'll be looking to 
hire in corporate law, family law, and international business 
transactions. 

Posted by: Bill Page | Aug 2, 2009 2:06:46 PM
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Stanford Commitete for 2009-10: Bob Weisberg (Chair), Rich Ford, 
Pam Karlan, Mike Klausner, Larry Kramer (ex officio), Jenny 
Martinez

Posted by: robert weisberg | Aug 2, 2009 3:41:33 PM

Thomas Mitchell is the chair of the Appointments Committee at the 
University of Wisconsin Law School. The other members of the 
committee are Associate Dean Heinz Klug, Howie Erlanger, John 
Ohnesorge, Allison Christians, Darian Ibrahim, Pilar Ossorio, and 
Stephanie Tai.

We are considering lateral and entry-level candidates in the areas 
of commercial law/bankruptcy and tax law. With respect to tax law, 
we are seeking to hire someone with expertise in business taxation, 
including corporate and partnership tax.

Posted by: Thomas Mitchell | Aug 2, 2009 9:10:28 PM

I am chairing the appointments committee this year at Cornell. 
Other members are Sherry Colb, Ted Eisenberg, Eduardo Peñalver, 
Jeff Rachlinski, and Laura Underkuffler. We will have an entry-
level subcommittee, members TBA. Our hiring needs, as well as the 
number of available slots, are fairly flexible. 

Posted by: Brad Wendel | Aug 4, 2009 9:51:34 AM

Tony Reese is the chair of the unified hiring committee at UC Irvine 
for 2009-10. Other committee members include Mario Barnes, 
Carrie Hempel, Christopher Lelsie, and Ann Southworth. They will 
be reviewing lateral and entry-level candidates in nearly all subject 
areas, although there will be particular interest in corporate law, 
international law, and clinical instruction.

Posted by: Dan L. Burk | Aug 4, 2009 10:34:29 AM

George Taylor is the Chair of our Committee at Pittsburgh this year. 
we are particularly interested in entry level Evidence and 
Professional Responsibility.

Posted by: John Burkoff | Aug 4, 2009 2:13:17 PM

I am the Entry-Level Appointments Chair at Columbia for 2009-
2010.

Posted by: Gillian Metzger | Aug 5, 2009 11:59:16 AM

At Cleveland-Marshall Kevin O'Neill is chairing the tenure/tenure-
track hiring committee that includes me, Dena Davis, Browne 
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Lewis and Alan Weinstein. We are looking to fill two slots, with one 
dedicated to health law. We will be looking at both new hires and 
laterals.

Posted by: Brian Ray | Aug 5, 2009 8:59:01 PM

I'd like to make one addendum to our areas of interest at the 
University of Wisconsin Law School. For the commercial 
law/bankruptcy slot I mentioned before, we are also interested in 
considering people who are contracts scholars.

Posted by: Thomas Mitchell | Aug 6, 2009 11:55:47 AM

I am the chair of the entry level appointments committee at Loyola 
Law School Los Angeles. Alexandra Natapoff is chairing our laterals 
committee. 

Posted by: Michael Waterstone | Aug 6, 2009 3:06:33 PM

Professor Nancy Zisk is the chair of the Faculty Recruitment 
Committee at the Charleston School of Law. We will be looking to 
fill at least two positions, with Trusts and Estates, and Business 
Associations being our biggest needs.

Posted by: Richard Gershon | Aug 7, 2009 12:42:08 PM
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Of those who aspire to attend law school, many of the 

world’s best and brightest aim for admission to Notre 

Dame Law School. “It is a shame that some of those prospects 

can’t attend Notre Dame because they can’t aff ord it,” says 

Frank Eck, Jr., who just announced that his late father, Frank 

Eck, Sr.—through his estate—designated $5 million for 

student fellowships. Th e benefaction challenges Law School 

alumni, parents, and friends to contribute $5 million as well. 

Until December 31, 2009, the Eck Estate will match, dollar-

for-dollar up to a total of $5 million, all new gifts and pledges 

designated for endowed law fellowships.

In 2005, Frank Eck, Sr. gave $21 million to fi nance construc-

tion of the Eck Hall of Law, a world-class facility that almost 

will double the size of the existing law school. After making 

this historic gift, Eck, Sr. delivered an inspirational address to 

the Law School Advisory Council during which he challenged 

council members to provide the remaining funding needed to 

bring the new building to fruition. His speech proved to be a 

critical catalyst. Funding for the project was completed during 

the following year, due in large measure to council members 

generously answering the call for assistance.

“Th e funny thing is that my father was never that fond of 

attorneys,” says Eck, Jr., who graduated from Notre Dame Law 

School in 1989 and currently serves on the Law School Advi-

sory Council. “In his own personal experience as a businessman, 

he found that lawyers could be more of a hindrance than a 

help. But Notre Dame’s model—educating a diff erent kind 

of lawyer—resonated with him, and he wanted to be a part of 

bringing those into the profession who would make society a 

better place.”

“Th is can really 

make a diff erence.” 

—Frank Eck, Jr.
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$5 Million Law 
Fellowship Challenge



As delighted as Eck, Sr. was to participate in the groundbreak-

ing for the new building in July 2007, he emphasized that 

much work remained to be done on the Law School’s behalf 

during the Spirit of Notre Dame campaign. In articulating this 

belief, he drew upon an earlier experience in his remarkable 

philanthropic journey with Notre Dame. 

In 1994, as the result of a signifi cant gift from Eck, Sr. and 

Advanced Drainage Systems, Inc., Frank Eck Stadium opened 

its gates on the Notre Dame campus. While this sparkling 

new facility furnished the foundation for the baseball team 

to pursue its competitive aspirations, it was 

only part of that gift. Eck, Sr. understood that 

additional resources were needed to create 

scholarships that would bring talented student-

athletes to Notre Dame. Consequently, he also 

funded grants-in-aid for the baseball program 

that enabled it to recruit top-echelon play-

ers. Th e combination of a fi rst-rate facility and 

scholarships proved to be a winning formula, as 

evidenced by the baseball team’s numerous Big 

East championships, consistent appearances in 

the NCAA tournament, and a trip to the Col-

lege World Series.

With the fellowship challenge, Eck, Sr. and his 

family have reprised the approach that fostered a 

championship baseball program at Notre Dame. 

By providing a compelling incentive for mem-

bers of the Law School community of alumni 

and friends to make gifts for law fellowships, the 

Eck family has helped to ensure that for years 

to come, deserving students of modest means 

will get the fi nancial help they need to attend 

Notre Dame. Earlier this month, Eck, Jr. spoke to the Law 

School Advisory Council. In a moment that was reminiscent of 

his father’s moving appeal in 2005, he encouraged the council 

and the entire Notre Dame Law School family to participate 

in the challenge by supporting law fellowships to the greatest 

extent possible. His remarks were an eloquent testimony to the 

Eck family’s continuing commitment to Notre Dame’s quest to 

be a premier law school that never loses sight of its distinctive 

Catholic identity. 

Eck, Sr. graduated from Notre Dame in 1944 with a chemi-

cal engineering degree, and earned his MBA at Harvard. He 

worked for more than 20 years in the petrochemical industry 

before joining Advanced Drainage Systems in Columbus, Ohio, 

in 1973 as vice president for sales and marketing. He soon 

was appointed president of the fi rm and took it from a small 

regional manufacturer serving the agriculture market to the 

world’s largest producer of plastic drainage pipe used primarily 

in the civil engineering industry.

“Th e sad thing is that he won’t be here to see the end result of 

his gifts to the Law School,” says Eck, Jr. of his dad, who died 

December 13, 2007, at the age of 84. “He has given money for 

so many other buildings and programs at Notre 

Dame, but he took particular pride in his gifts 

to the Law School because of the tremendous 

potential they have to really make a diff erence in 

the educational experience of students.”

On learning of the $5 million Eck fellowship 

challenge, Dean O’Hara remarked:  “When Mr. 

Eck died last December, I stated that his many 

benefactions to Notre Dame, including Eck 

Hall of Law, would stand as a concrete testa-

ment to his legacy, but that no building could 

ever capture the breadth of his spirit, the depth 

of his commitment, or 

the transforming eff ect of 

his generosity.  In speak-

ing these words, I never 

anticipated that in addition 

to the magnifi cent structure 

currently taking shape that 

will bear his name, Mr. Eck 

would fi nd a way to help 

us fi ll the building with 

outstanding students seeking our distinctive legal education for 

generations to come. In death as in life, Mr. Eck continues to 

smile on us, while at the same time challenging us to be a pre-

mier law school grounded in the Catholic intellectual tradition. 

He was truly a giant. We will work hard to make our eff orts 

match his generosity and double the impact of his estate gift for 

our students.”

For more information about the fellowship challenge, contact 

Glenn Rosswurm, 574-631-7609, Glenn.J.Rosswurm.3@nd.edu, 

or Jill Donnelly, 574-631-7609, Jill.E.Donnelly.18@nd.edu.

Frank Eck, Sr.
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“He took particular pride in his 

gifts to the Law School because of 

the tremendous potential they have 

to really make a diff erence in the 

educational experience of students.”

— Frank Eck, Jr.
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at the Human Rights Program of the Universidad, leading their 

International Criminal Justice and International Humanitarian 

Law Programs.

Currently, MedellÀn is the lead researcher on a book commis-

sioned by the Due Process of Law Foundation and the United 

States Institute for Peace titled Compiling Latin American 

National Jurisprudence on International Crimes. A number of 

Notre Dame LL.M. students will have the opportunity to assist 

MedellÀn in her research and contribute to the project.

“Th e book will identify, systematize, and analyze national juris-

prudence issued by Latin American Courts concerning crimes 

under international law, such as genocide and war crimes, and 

other related topics like immunities, statutory limitations, 

and universal jurisdiction,” explains MedellÀn. “Th rough 

this research, the CCHR joins a concrete eff ort to strengthen 

national judicial systems around Latin America, which is one 

of the most eff ective tools for fi ghting crimes against humanity 

and ensuring the protection of human beings,” she adds. 

In addition to her research, MedellÀn is responsible for advis-

ing LL.M. students. “I am devoted to helping them in any way, 

whether advising them on their thesis or off ering help network-

ing, getting an internship or a job, etc.,” she says. “It has come 

full circle for me, and I want to give the same level of attention 

to my students as my advisor gave to me.”

MedellÀn comes by her work naturally. “When I was 11 years 

old, I told my parents that I wanted to be a lawyer,” she says. 

“Th ey said, ‘sure, sure, we’ll talk about that later,’ as if it was just 

something kids say,” she recalls with a laugh. “But I believe we 

are born as lawyers,” says MedellÀn of those who choose the 

profession. “It is demanding on so many diff erent levels, but it’s 

in our blood, and we have to pursue it.”

Growing up, MedellÀn says, she had a privileged education and 

a great deal of family support, but learned through her parents 

that others had much less. “My dad and mom have devoted 

their lives to working with people in rural communities outside 

of Mexico City who were struggling to make ends meet,” says  

MedellÀn. “I joined them on their trips to these communities as 

a child, and it impacted me.” 

As a teenager, MedellÀn joined a group of young “civil mission-

aries” who worked within impoverished Mexican communities 

for a few weeks each year. “I became very close to a family that 

made shoes for a living,” remembers MedellÀn. “Th ey were vic-

tims of fraud and had to start over again with nothing. Some 

of the other student volunteers and I wrote messages to the 

mother in a Bible and gave it to her. She later told us that when 

things were hard, she would read our writing ‘because it made 

me realize there are good people out there.’ It was then that I 

understood how one person really can make a diff erence.”

Professionally, MedellÀn has consulted for the Mexican govern-

ment on a report regarding the status of civil and political 

rights in Mexico to be presented before the United Nations 

Human Rights Committee in Geneva. She has also had the 

opportunity to closely collaborate with international institu-

tions such as the International Committee of the Red Cross, 

and has trained academics, journalists, diplomats, and mili-

tary personnel in international criminal justice. In addition,  

MedellÀn has worked directly with victims of human rights 

violations in Latin America. Particularly signifi cant was her 

participation on the legal team advising Argentinean victims 

of a military dictatorship in the 1970s and 1980s. Th e case 

resulted in the fi rst-ever successful extradition of a military 

offi  cial to stand trial based on the legal principle of universal 

jurisdiction.   

Her overarching areas of interest include international criminal 

justice, humanitarian law, the inter-American system for the 

protection of human rights, national implementation of human 

rights, and national cooperation with international bodies. 

“Last October, I went to Washington, D.C., with NDLS 

Professor Paolo Carozza for a meeting of the Inter-American 

Commission on Human Rights, and there were Notre Dame 

LL.M. alumni from seven diff erent graduating classes there, 

working in various capacities for the commission. It was amaz-

ing and impressive,” says MedellÀn.

“Th ere are lots of great LL.M. programs out there, but I am 

convinced that this is the only one that, after you graduate, 

you really feel like you belong to something important: a large 

family, an important mission,” says MedellÀn.

“I am convinced that this is the only [LL.M. 

program] that, after you graduate, you really 

feel like you belong to something important.”























     

Commencement 
Law School Dean Patricia O’Hara 

awarded diplomas to 210 

graduates on an unseasonably chilly 

afternoon on Sunday, May 18 at 4:00 

p.m. in front of the Hesburgh Library 

refl ecting pool. Faculty and staff  were 

on hand to celebrate the major mile-

stone with the graduates and their 

families and friends. 

Preceding the diploma ceremony, 

an ecumenical prayer service and 

hooding ceremony took place in the 

Basilica of the Sacred Heart. Rev. 

John J. Coughlin, O.F.M., profes-

sor of law at Notre Dame, presided. 

Notre Dame’s President, Rev. John I. 

Jenkins, C.S.C., also attended.

During the diploma ceremony, 

Anthony J. Bellia, Jr., selected by 

the Class of 2008 as Professor of the 

Year, shared some of his wisdom and 

advice with those in attendance. An 

excerpt of the talk is on the next page.



“Refl ect a Great Light”
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An Excerpt From

Notre Dame Law School 
Diploma Ceremony Address
Anthony J. Bellia, Jr., 
Teacher of the Year
May 18, 2008

You will fi nd many ways in your 

professional lives to refl ect brightly 

the same light that Notre Dame aspires 

to refl ect, pointing the way for others to 

do the same. Some ways are grand, and 

you have rightly been reminded today of 

the noblest aspirations of the profession. 

Some ways, however, are more modest, 

and it is worth refl ecting on them as well.

When you recognize the value of doing 

a task right rather than valuing the need 

for recognition, you refl ect a great light.

When you embrace the tedium that can 

mark aspects of this profession, rather 

than despairing of it, acknowledging 

the systemic benefi ts to society from the 

ordered processes you are performing, 

you refl ect a great light.

When you realize that you have the 

power to make the work of others more 

fulfi lling and worthwhile, and you make 

it so, without realizing any gain to your-

self, you refl ect a great light.

When you discern that you have been 

called to something in life other than 

what you are currently doing—that there 

is another good toward which you could 

more fruitfully direct your energies—and 

you pursue that calling, perhaps a hum-

bler one, rather than lament complexities 

that keep you from doing so, you refl ect 

a great light.

Th ese are small things, to be sure. For 

many, however, these small things mark 

the diff erence between a satisfying and 

an unsatisfying professional life.

Of course, no matter what you do 

professionally, you will have multifac-

eted callings, rich lives of which the 

law is only some measure. Th e physi-

cal arrangement of this very event is 

beautifully symbolic of this richness. You 

have in front of you the faculty of the 

Law School, symbolic of your pursuits 

in law that lie ahead. You have behind 

you people who have always been behind 

you—families and friends. Especially 

those among you who are fi rst-generation 

lawyers: Do not ever leave behind the 

wisdom and goodness of those who have 

lived to serve your well-being.

When you appreciate what many of 

those behind you well appreciate—that 

there will always be people above and 

below you on the ladder of career suc-

cess, but that as far as your children are 

concerned, you (and perhaps only you) 

hold the very ladder of their lives—you 

refl ect a great light.

When you do not allow your shine in 

the legal fi eld and with the jury box to 

sanitize you from the grime of the soccer 

fi elds and the sandbox, you refl ect a 

great light.

When you do not allow your trials as fi rst 

chair to insulate you from the trials of 

a parent confi ned to a wheelchair, you 

refl ect a great light.

When you lack the kinds of relationships 

that you presumed you always would 

have—with parents, children, spouse, or 

other loved ones—because of death or 

other all too real circumstances of life, 

and you replace despair with a love and 

commitment that enables you to live a 

life that transcends in value anything 

you initially envisioned for yourself, you 

refl ect a great light.

Read this speech in its entirety by visiting 

law.nd.edu/news/518-professor-of-the-

year-commencement-address
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ALI-ABA Scholarship and 
Leadership Award
David Timothy Raimer

San Mateo, California

Edward F. Barrett Award
Joseph George Fiorino

Winnipeg, Manitoba, Canada

Kyle David Smith

Elk Grove, California

Joseph Ciraolo Memorial 
Award, Jessup International 
Moot Court Award
Benjamin Capen Runkle

South Bend, Indiana

The Farabaugh Prize
Andrew James Soukup

Holland, Michigan

The Colonel William J. Hoynes 
Award
Joshua D. Dunlap

Vassalboro, Maine

International Academy of 
Trial Lawyers Award
George Franklin McDonnell, Jr. 

Leawood, Kansas

Jessup International Moot 
Court Award, The Judge 
Joseph E. Mahoney Award
Krishna Anita Thomas

South Bend, Indiana

Conrad Kellenberg Award, 
Dean Konop Legal Aid Award, 
David T. Link Award
Daniel P. Cory

South Bend, Indiana

William T. Kirby Award
Eric Parker Babbs

West Lafayette, Indiana

Matthew Robert Dornauer

Tiffi n, Ohio

Clinical Legal Education 
Association Outstanding 
Student Award
Geoffrey Francis Gasperini

Richmond, Virginia

The Jon E. Krupnik Award
Annabelle Mary Therese Pereira

Charlotte, North Carolina

The Arthur A. May Award
Nicole Renee Tlachac

Grand Haven, Michigan

Captain William O. McLean 
Law School Community 
Citizenship Award
Connor M. O’Brien

Seattle, Washington

The Dean Joseph O’Meara 
Award
Aaron James Rogers

Rockwall, Texas

The A. Harold Weber Moot 
Court Awards
Sherene Walid Awad

Jerusalem, Palestine

Akia Aisha Haynes

Indianapolis, Indiana

Jeffery Robert Houin

Plymouth, Indiana

Matthew James Morrison

West Hartford, Connecticut

The A. Harold Weber 
Writing Award
Nicholas James Nelson

Owatonna, Minnesota

2008 Commencement Awards



     

Reunion , May –June 
From fi ve years out to 55 years 

out, NDLS alums both young 

and, well, not as young, converged on 

campus to reminisce, enjoy camara-

derie with fellow alums, and marvel at 

the changes taking shape on campus, 

including progress on construction 

of the Eck Hall of Law, scheduled to 

open for classes in January 2009.  

Among the many weekend activities 

were a Mass for Law School alumni 

on Friday—celebrated by NDLS 

alum Rev. John Riley, C.S.C.—

followed by a lively reception, dinner, 

and program, including a moving 

toast by Ann Merchlewitz on behalf 

of the class of 1983 to Patricia 

O’Hara for her nine years of service 

as dean. On Saturday, professors 

Charlie Rice, Bob Jones, Jr., Tom 

Shaff er, and Mike Jenuwine engaged 

groups of CLE participants in 

lectures on natural law, representing 

clients with diminished capacity, and 

mediation in estate planning, and 

alumni and their families enjoyed a 

continental breakfast and open house 

in the Law School.

Th e offi  ces of External Relations and 

Law School Development wish to 

thank each of the class secretaries for 

volunteering their time to help make 

this a successful reunion by promot-

ing attendance and contributions to 

the class gift.

More Th an  in Attendance
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Class of  

“Walking back into the Law School, it was hard to believe 

that it has been fi ve years since we graduated. I still have 

such vivid memories of our three years together. With the 

addition to the building in progress, next time I’m back, 

I’m sure it will seem like an entirely diff erent school. So, 

it was good to relive memories one last time in the old 

building. Th e campus was gorgeous as always and has 

undergone a dramatic facelift of its own. It was great to 

reconnect with friends, meet new faces, and talk with 

some class favorites, including Professors (now Dean) 

Robinson and Dutile! Th is was also our son Luke’s fi rst 

trip to Notre Dame and it was so great to experience the 

weekend with him. Highlights for Luke included a trip 

to the Grotto, where he heard an owl, and a visit to the 

Notre Dame Fire Department! Leaving campus, I knew 

that coming back for the Reunion was time well spent. 

Go Irish!”

—Lawrence A. Ward, III, Seattle, Washington
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Class of  

“Th ere is a sense of awe about being 

on the campus of Notre Dame. Th e 

University and the Holy Cross order 

make it special. I had a great time being 

together with other alums, especially 

my roommate Dick Hodges and friend 

Bob Barry, and enjoying so many 

memories and seeing what’s going on 

with the growth of the Law School … 

it’s overwhelming. Reunion was, for 

me, a really signifi cant event. I feel 

very lucky for having been admitted to 

the Law School. I think I’ve done well 

being a Notre Dame Lawyer.”

 —Thomas Meaney, Euclid, Ohio

In Th eir Own Words
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R  obert F. Biolchini, a member of  

 the University of Notre Dame 

Board of Trustees and partner in 

the Tulsa, Okla., law fi rm Stuart, 

Biolchini & Turner, and his wife, 

Frances, have made a $15 million gift 

to the University to help underwrite 

the renovation of the current Notre 

Dame Law School building.

Announcing the gift immediately 

prior to the spring trustees meeting, 

University President Rev. John I. 

Jenkins, C.S.C., said, “Th is mag-

nanimous benefaction will play an 

integral role in our concerted and 

strategic plan to enhance in every 

way the legal education that is distinctive to Notre Dame. Bob 

and Fran have contributed their valued time, counsel, and 

resources for more than 25 years, and we are tremendously 

grateful for this latest and most extraordinarily generous gift.”

After a comprehensive renovation, the existing Law School 

building will be renamed Biolchini Hall. It will house an 

expanded Kresge Law Library, two 50-seat classrooms, new 

space for Notre Dame Law Review, and new offi  ces and work 

space for admissions and career services. Th e exterior of the 

building, including masonry, windows, and roofi ng, also will 

be restored.

A covered archway will link Biolchini Hall to the adjacent Eck 

Hall of Law, a three-story, 85,000-square-foot building that is 

currently under construction on the site of the former campus 

post offi  ce. Eck Hall is scheduled for completion in January 

2009. At that time, all Law School operations will move into Eck 

Hall, and renovation of the existing Law School building will 

begin. Th e entire project is expected to be complete in June 2010.

“Th e combination of Biolchini and Eck Halls will give Notre 

Dame one of the outstanding law school facilities in the coun-

try,” said Dean O’Hara. “On behalf of all Law School faculty, 

students, and alumni, I want to off er my deepest thanks to Bob, 

Fran, and their family.”

A 1962 Notre Dame graduate, Biolchini has served on the 

Notre Dame Board of Trustees since 2001. He was a member 

of the Law School Advisory Council for the previous 19 years, 

and he and Frances endowed the University’s Biolchini Family 

Chair in Law in 1995. Th eir combined gifts to Notre Dame 

now exceed $18 million.

Biolchini earned his law degree from George Washington 

University. He is a member of the Oklahoma and Michigan bar 

associations and has served since 1981 as a temporary appeals 

judge for the Oklahoma Supreme Court.

Active in the Catholic Church, Biolchini is a Knight of the 

Sovereign Military Order of Malta and of the Holy Sepulchre 

and recently served as chair of the Diocese of Tulsa’s Fund for 

the Future.  He also served as chair of the board of trustees of 

Gilcrease Museum and Monte Casino School in Tulsa.

Biolchini serves as president and chief executive offi  cer of 

PennWell Corp., a privately owned, Tulsa-based media com-

pany founded in 1910 that publishes 75 international weekly 

and monthly business-to-business magazines and conducts 

more than 60 business-to-business conferences and exhibitions 

on six continents. He is chief executive offi  cer of Bancshares of 

Jackson Hole (Wyo.), Valley National Bank, Lake Bancshares, 

and Ameritrust, and is a director of American Business Media. 

He also has served and currently serves on several private and 

public corporations in the oil and gas and electronics industries, 

and is a member of Lloyds of London.

Frances Biolchini, a graduate of Trinity College, is active in sev-

eral Tulsa community organizations, including the Girl Scouts, 

the Gilcrease Museum, Catholic Charities, and other civic and 

charitable projects.

Th e Biolchinis are the parents of six children, fi ve of whom are 

Notre Dame graduates. Th eir gift is a component of the $1.5 

billion Spirit of Notre Dame capital campaign, the largest such 

endeavor in the history of Catholic higher education.

Existing Law School Building 
to be Renamed Biolchini Hall
$ Million Gift Paves the Way for Renovation







  
     

  

  

      

       
      
      

    
     
     
     
    

       
     

        

     
     

   
      

      
      
     

   

           
          
           

           
            

         
   



  

      
       
    
    

      
    

     
      

       
       

     
        

       

           
          

         
        

             
          

         
       

            
      

       
      

        
           
           

       
          

             

      
              

     
             

    

 



  

         
         
         

       
        
           
           

        
         

         
 

           
          

          
          
         

      
         
              
        

     
         

          
        

          
         

       
          

        
         

         
         

         
           

             
            

          

      



  

       
     

            
        

           
           
         
           

        
       

           
        

          
         

           
           

           
        

       
         

         
          

     
        

           
       

         
         

           
          

        
         

        
          
         

         
         

       

 



  

          
    

         
          

           
        

            
        

         
         

           
         

      
       

          
           

           
          

          
          

           
         

             
             
           
          

       
         

        
    

        
         

        
        

         
        

           
            



  

        
        

            
           
        
          

          
          

         
           

         
             
          

         
        

 
        

           
      

         
          

          
        

         
       

          
        

         
          

         
        

       
         

      
       

        
         

         
            

 



  

        
          

        
         

          
        

           
         

         
        

         
        
         

       
          

        
            

         
          

         
            

          
         

         
         

     

         
          
           

         
        

           
         

       

         

        



     

         
          
           

        
          

        
           
          
            
 

   

         
           

          
         
         
          

           
        

          
           
        

            
           

          
            

          
         
         
       

    

            
              

         
     
                

              
              



  

         
          

          
       

         
        

         
          

         
         

         
            

           
           

          
            

           
         

           
         

       
        

             
              
            

           
    

         
              

           
             

           
     

             
               

          
           
            

             
              
            

        
      



  

         
       

        
       

           
        

        
             

           
         

             
          

          
           

            
            
           

            
         
          

        
         

         
          

  

    

        
        
        

           
        

         
       

             
        

 

    

 



  

        
   

       
          

         
         

         
         

          
          

        
          

         
         

            
           

         
        

        
           

        
   

            
         

         

       
           

             
          
            

            
            

               
               

             
          

              
             

          
           
       



     

         
         

           
         

         
        
         

   

 

          
         

         
         

        
          

            

             
            

        
            

             
            

              
              

              
        

            
            

            
             

             
           
            

          
            

         
              

                
             

           
 



  

     
   

       
       

         
           
          
           

          
            
       

         
      

           
        
         

           
             

               

               
              

    
          

             
              

          
         

           
           

             
             

               
             

           
             

     
             

            
           

        
               

            
         



  

         

   

          
            

          
         

          
           

            
          

         
        

          
        

           
           
             

            
             
          
   

           
           
            

          
          

          
              

            
 

               
              

              
            

             

            

 



  

        
            

         
            
        

        
       

        
  

  

          
       

           
           
             
          
           

    
         

         
          
        

          
          

         
           

           
          

        
        

        
                

              
           

              
         
               

   



  

       

         
         

        
          

          
         

          

         
           

          
          

          
          

           
       
           
           
        

        
           

            
     

              
 

        
               
             

              
         

             
             

              
          
        

           
          

             
                

           
        
         

 



  

          
          

         
       

 

        
       

         
         

           
             

           
         

            
             

          
          

         
           

            
           
            
          

    

 

       
          

         
       

               
               
                

   
             

               
              

           



   

          
          

          
          

            
           

            
           

         
        

         
         

             
         
           

            
    

          
         

              
             
              
              

                         
            

             
          

             
            
             

            
            
             

          
            

             
           

           
         

            
           

    



  

         
         

        
          

          
        
       

        
           

       
       
           

          
         

        
         
          

         
           

           
          

              

          
               

             
            

             
              

            
                
            

            
 
          
            

       
     

            
             
            

             



  

          
            

        
            
         

             
           

      

        
 

        
           

         
       

          
        

         
          

          
         

          
            

          
           

        

          
     

             
            

            
            
     

              
            

          
          

            
             

             
                 

 



  

            
            

       
            

       
        

         
       

         
          

            
         

       
          

         

            
            

           
             
          

           
           

           
         

          
           
              

            
            
             
            

         
           

               
             

               
              

        
          

             
            

 



   

        
          

         
         

         
         

         
       

        
         
       

        
         

          
       

         
         
       

       
           

       
            

               
            
             
         
              

                 
           

   
             
             

        
        

          
             

         
              

             
             
              

           
            

             



  

          
         

           
  

      

        
          

       
       

        
         

        
        

          
           

          
        

           
         

   

         
         

           

              
             

              
                

              
             

            
            
                
             
              

             
           

              
         

           



  

          
         
          

          
          
         

    
         

          
          

           
          

           
       

         
          

          
           

         
            

         
        
    
          

           
          
            
          

           
           
           

         
          
         

         

    

 

       

 



  

           
          

            
           

         
             

           
        

           
          

         
          

         
         

        
          

           
       

           
          

           
          

        
          

        
        

         
         
 

       
              

           
            
              
              

         
    

       



     

      

        
         

           
        

          
         

         
         
          

           

           
          

          
          

    

          
         

        
           

           
         

             

             
              

          
            

             
          

              
              

            
            

             
             

     
              
             

               
             

 



  

         
           
          

      

            
            

         
          

         
    
         

         
         
        

          
         

        
       

         
          

              
              

             
       
                

             
              

              
           

            
             

               
              

               
              

      
             

            
            

            
           

           
             



     

        
             

        
          
     

           
        

          
         

         
          

         
        

           
        

           
          

           

                 
            

    
             

             
   

          
           

              
            

            
           
               

            
             
              
             

            
           

                 
          
            
           
               

            
               



  

          
         
        

          
         

        
         

          
         

  
         

           
          

       
         

        
          

        
          

          
         
         
          

            
        

         
           
          
         

          
          

            
      

            

            
             

            
            
      
       



  

           
           

  
            

            
          
       

             
           

       
  

    

        
          

         

         
            

            
           

           
            

           
          

        
          

         

             
              

            
         

              
             

         
              

          
            
          

         

 



    

          
     

          
          
          

         
          

        
           

           
           
              

  
            

              
            

            
            

             
             

             
              
               

           
    

            
            
              
          

          
             

              
            

             
            

                
            

         
             

           
                

           
                

              
                
    



     

         
          

          
          

           
         

   
         
          

        

            
             
          
         

               
              
               

              
            

               
             

              
              

    
               

              
           

             
             
             
               
             

               
              

              
              
               

         
              

      
               
          

             
              

            
   



  

         
         

          
          

          
         
        

        
           

  
        
         

            
         

            
          

        
        

         
         

        
           
         

         
           

       

       
            
             

              
            
              

     
           
           
            

          
              

              
    



  

          
        

         
          

         
         

         
          

          
          

        
   

    

    

         
        

          
         
       

         
          

         
          
          

             
             
             
            
              

              
                  
          

          
             

           
              

           
     
          

 



  

         
          
         

         
        

          
          

          
        
          
         

       
         

  

         
       

       
         

        
      

          
          

         
          

         
 

         
        

          
         

            

             
         
       

       
           

       
             

         



     

           
           
          
            

         
          
           

         
         

          
         

         
           

       
          

 
          

            
           

         
      

          
            

              

           
            

   
            
             

           
              

             
          

            
           
       
            

              
        

              
            

           



  

      
         

         
        

     
        
          

         
           

           
         

         
         

           
        

           
          

           
         

           
           
          

         
          

          
           

       
             

              
              
            

             
             

            
            

               
             

         
              

               
          



   

          
        

         
         

         
              

              
         

         
          
         

        
           

        

             
             
                

             
          

            
            

             
           

            
             

            
           

             
               

           
            

           
    

             
            

           
              

            
             

             
             

             
           



  

        
       

       
       
              

         
         

        
       

           
       

         
           
           

        
          

         
       

         
        

          
         

            

            

          
             

              
              

           
            

     
          
            
               

              
          
              

               
               
             

    



  

         
        

          
       

         
            
            

          
         

         
   

      

        
        
         

          
          

         
      

          
         
         

       
             
           

            
            

              
             

           
             

              
              

        
              

       
             
             

            
        

 



  

            
       

        
   

   

        
        
        

          
       

           
          

          
           

          
        

          
         
        

            

              
          
          

    
          
             
            
           

            
           
            

               
          

             
             

             
             

             
   



     

         
         

            

             
           

             
            

            
            

            
             

            
            

             
             

            
              

                 
         

              
            

                
           

            
               
     

         
           

             
          

           
            

              
           

             
             
             

              
            

           
          

          
             

           
            

          
               



  

       
         
        
            

            
          

        
          

            
         

         
            
            

           
           

           
           

        
          

             
           
     
        

       
        
  

     

          
        
         

           
          

         
 

         
         
         
         



     

      
           

            
         

          

            
           

          
            
           

          
           

         

              

            
                  

             
            

                 
               

 
           

                 
              

           
                 

             
            

             
          

             
              

         
     

            
            
            

              
              

     
                 

             
            

              
             



  

         
           

           
          

          
            

        
         

          
          

        
         
         
     

        
         

        
         

             
            

                   
               

       
            

             
             

        
               

            
             
            
               

            
                

  
               

             
              
              

             
           

         
              
             



   

        
         

          
         

          
         
           

          
         

       
        

         
          

          
         

         
          
         

  

            
              

               
            
            

             
               

           
             
             

             
             
               
               

                
             
            

             
                

             
        

             
             
         



  

       
         

      
        

          
         
         

           
            

         
          

         
           

          
          
          

          
        
         

           
         

         
       

           
       

            
  

          
           

          
  

          
             

           
              

            
           

             
           

        
           



     

        
         

         
         

        
        

            
         

       
         

          
          

         
          

           
 

         
         

        
         

          
        

          
       
       

      
          

         
 

           

            
   

    
   

   
   



  

 

          
         

           
         
        

       
          

           
         

          
        

               
               

               
             

           
            

               
           

   
            

     
            

             
           

              
             

            
              

            
            

           
           
             

            
            

           
             

            
         

            
           

   



  

        
         

         
          
          

         
       
         

        
           

         
            

         
           
          

        
        
           

   
         

           
       

                

              
                 

      
             

             
            

           
               

           
           

           
            

          
          

            
          

            
           

         

 



  

            
            

           
         

   

         
         

          
        

          
         

       

           
          
         
           

        
           

         
     

        
          

            
            

           
          

         
         

         
        

      

         

               
             

          
              
             

     



     

 

         
       

          
          

           
        
       

         
           
          

         
          

            
         

         
       

         
         

           

             
               

         
                
            

             
             
          

              
                    

             
             

             
      

              
            

              
              
            

           



  

           
       

         
          

         
        

        
         

         
        

          
         

           
       

        

                

             
            

           
            

             
             

            
        

                 
             

             
             

          
             

          
              

              
        

              
               

              
            

                
               

             
           

             
             

             



     

         
       

          
            

       
          

         
       

            
           

          
         

         
          

         
          

           
        

           
        

           
           

         
           

         
      

       
              

             
                

             
           
             
           

            
            

            
              

                
       



  

          
            

       
        
          

       
         

          
         

          
       

        
         

           
          
        

         

              

               
            

            
            

              
               

 
              

            
              

            
            
          
                

              
           

            
              

             
          

         
            



     

       
         

        
         
         

        
          
           

            
          

          
        

              
            

         
          

             
               

  
               
               

               
            

               
              

                
           
             

                 
               

                
              

              
              

             
              

              
               

            
             

               
            

             
           



  

         
          

             
         

          
         

          
           

          
           
         

     

             
             

             
             

              
            
 
           

            
           
          

              
              

            
            

               
             

            
            

            
                

              
           

                 
            

                
                

             
              
           

              
               

                
               



     

         
           

           
          

           
         

         
         

         
         

          
           
          

       

        

          
          
          

       
         

          
           

        
        

          

          
           

              
              

               
             

            
              

           

           
            
             

 



  

       
          

         
              

          
          

          
          

            
         

           
         
         
          

         
         

        
         

           
         

         
          

          
           
           

   
 

              
               

         
                

            
               

             
             

               
             

       
      



     

         
           

         
        

       
       

          
         

         
       

            
           

           
         

        

             
            
           

                
              
          

               
                

             
            

             
             

               
              

         
             

             
            

          
            

       
              
          
               
               
                 

      
             

            



  

            
         
         
          

           
         

         
           

         
           

         
          

           
          

            
         

         
           

           
         

              
             
                

            
            

       
             

                
             

               
               
               

               
 
             

             
              

                
             

              
               

            
 



  

         
         

           
         

          
         

         
          

          
         
 

       

          
         

          
          
         

          
           

       

           
              

             
              

                
           

             
              

            
             

              
           

            
           

              
              

          

 



  

          
         

           
        

          
        

           
     

          

  

           
        

         
         

         

               
                  

     
              
               

                
              
             
       

            
              

              
            

   
               

            
              

             
               

             
             

                
            

              
               
                
             
              



  

         
          
         

           
           

          
         

    

   

         
           

           
           

          
        

         
          
       

          
         
       

         
           

       
         
        

          
           

          

            
                   

        
              

              
             

            
              

 



  

             
         
          

        
        
        

           
        

         
           
       
           

         
          

        
          

           
           

            
          
         

         
        

         
          

             
          

         
         

        
           

           
        

         
         

       
         

          
        



  

         
        

          
          

          
            

         
         

          
           

        
          

       
          

         
         

         
         

         
            
            

         
        

         
             

         
          
         

           
         

          
        

          
          
       

           

           
   

       

 



  

      

         
          

      
           

         
         

        
           

        
          

         
       

          
        

        
           

          
         

        
        

         
         

          
       
          

          
        

         
          
         

      
            

          

              

             
             
             



     

          
         

          
              

          
         

     

         
          

         
          

       

          
        

         
           

        
           

               
          

              
              
              

            
   
             

            
              
            
 

            
             

              
           

            
            
             

              
       

               
           

    
      



    

          
          

        
          

         
         

         
         

           

           

            
              

            
          

           
              

              
          

             
           

             
           

          
              

           
  

               
             

             
             

             
            

           
            

             
              

               
            

            
             

           
             

            
           
            

              
           



   

        
          

          
           

         
       

         
         

          
          

          

         
         

             

             
             

                 
            

               
             

            
             
               

          
            

            
           

           
            

            
           

                
            
             
              

           
             
           

                
              

             
             

             
               

                 
            



  

            
          

           
             

             
           

        
           

        
           

         
         

           
          

        
       

       
         

           
         

         
           

        
         

         
         

        
         

           

             
             

        
              

             
             

             
             

              
             

            
  



  

          
          

        
    

          
         
          

        
          
          

        
         
        

       
         

         
          

       
          

          
         

        
        

       
       

          

             
           
               

               
           

            
            

             
               

            
           

             
    

 



  

            
          
           

       
        

        
         

         

          
         

          

              
         
          
          
         
        

        
           

           
         

          
        
            

               

             
    

              
          

      
      

    
    

       
            

              
             

              
               

             
  



  

           
         

          
            

           
       

        
            

         
         

       
        

           
         

         
         

          
       

          
        
          

          
           

         
        

        
        

         
          

         
          

          

       
              

           
        

     
     

 



  

         
            
           

             
        
        

          
          

           
           

         
          

          
           

         
        

        
       

       
         

         
        

         
         

                

 
              

            
            

              

               
              

             
           

           
             

             
              
            

          
        



  

         
           

        
      

         
         

         
          

         
       

         
      
       

  
       

         
          

          
           
        

         
        
           

          
        

  

            

          
            

        

 



    

  

         
        

             
         
          
         

           
           

            
          

       
         
         

          
         

         
            

     
        

           

         
              

             
           

        
            
         
    



   

        
         

           
           

        
          
        

           
      

          
          

          
           

         
           

           
     

    

          
          
         

         
        

        
         

        
         

          
      

        
         

         

               
            

 
            

              
          

    
          

          
              

 



          
          

           
         

          
         
          

         
         

          
         

            
              
            

             
         

             
             

            
           
              

   
             

             
     

             
               

          
              
            

           
               

               
            

               
            

              

            
            

            
             

             

            

           
            

            
              



   

        
            

  
          

           
         

           
            

 
            

         
         

        
           

           
            

        
          

           
          

             
          

          
        

          

           
            

             
        

               

            
  
              

             
            
       

     

             
               

            
               
            

               

 



         
            

          
         

      
         

            
         

         
       

           
         

         
          

           
   

        
           

         
         
           

        
         

         

             
        

                
           

        
     
   
 
  
               

             
              

          
           

               
           

           
            

            

        



   

           
         

         

       
          

          
          

           
          

            
      

          
         

         
          

           
        

       

         
           

        
        
            

         
            
           
         

       
        
       

       

  

            

    

             
           

            
             
           

 
       

 



         
           

        
        
         

          
             
          

           
           
  

        
          

           
         

          
            
         
         

            
          

         
          

          
            

             
   
            

            
         
               

          
             

           

            
            

            
      

             
              
              

               
 

           
           



   

           
              

             
            

           
             

         
            

         
         

           
            

          
        
          

        
          

       
           

       
        
           
              
          

       
        

              

             
            

             

      

                
        

            
         

              

   

               

           

               
              

              

 



          
          

          
         

        
          

         
            

           
         
          

         
         
           

          
          

      
        

           
          
          

          
          

           

            

                
       

          
             

           

                
           

  
             

  
    

                
      

             
             

   

           
         

                

              



   

         
          

        

           
            
        

         
         

   

          
         

          
          

          
          

         
          

         

           
            

              
           

       
              

            
             

             
            

    
               

  
           
            

      
          

           
           

            
               

             
            
           

 



     
        

            
  

    

         
        

          
        

         
           

          
           

             

          
       
          
           
          
        

          
          

            
           

       
       
             

             
                

              

              
         
            

             
               

             
 
             

             
             

          
             



   

        
         

          
         

          
          

          
          

        
     

         
         

        

            
             

               
          

               
             

           
          

       
             

             
              

           
            

                
            

            

              
            

           

             
                

             
          

             
            

            
             

       
             
               

             

   

 



        
         

         
         

         
           

          
       

        
           

      
       

     
        

          
           
        

        
        

           
            

         
              

              

             

            
              

             
            

                  

 
           
             

      
      
              

    
           
            

            
             
              
             

             
    



   

          
        

         
           
          

  
           

          
          
         

           
        

         
            

          
           

         

    

       
        

           
            
           

          
         
            
          

  

     
       
       
          

          
           

             
         

            
           

               
          

      

 



         
          

         
         

           
        

         
      

        
           

        

             

       
            

              
              

             

              
              

             

              

            

           

          
             
              

             
               

    

           
                 

               
              

           

           

                
                 

             

               

      

            
           

               

              

             
              

          



   

          
         

     

         
         

        
          

          

         
         
          

        

              
            

           
               

             
            

          

           
           

              
               

          

             
           

          
           

          
         

        
          

  

              
  

           
             

          
             

              
             

           
            

                
          

           
 

 



         
        

        
         

          
          

          
            
            

             
          
         

  

          
          

             
           

          
           

            

             
               

 
             

             
              

           
              

             
             

              

  
              

           
 

              
          

        
             
 
             

          
             

      

 



   

           
         

      
          
          

          
           
         

         

          
        

            
         
          

          
         

          
           

          
          
            

           
           

        
           

          

         
         

         
        

        

           
    
           
              

             
             

               
           

  



  

       
        

         
      

     

  

       
         
        

          
         

           
           
         

       
        

          

              
           

            
           

             
             
          

         
             

              
             

           

           
          

            
            

          
              

            
            

        
           

             

      
             

               
             



   

         
           

            
         

          
          

      
         

       
         

            
          

       
       

           
      

          
           
          

            
         

                 
              
             

            

                
  

         
            
            

            
               

             
           

            
            

     

            
              

        
       

      

  



       
          

      
          

        
        

             
        

           
         

           
          
          

         
             

             
              

          
               
     

             
            

             
               

          
                
  

              

             

               
           

          

              

              
            

              

          
             

     

            
            

             
    

 



   

           
         

        
          

            
         
        

          
         

        
         

       
          

 

             
          

             
              

                
             

               
             

            
             
  
             

             
             

    
           

             
            

            
            
   

               
       

         
              

            
           
            

              
               

          

 



         
           

            
      

           
       

            

      
           

         
            

  

     

       
            
          

             
         

          

            
            

             
           

          
              

         

                 
              
           

              
                

          
    
             

         
              

           
          

              
            
           
             

              

 



   

         
          

         
           

         
              

          
         

            
          

           
         
       

        

          
   

            
             

       
               

           
          

             
              

               

             
               

         
             
             

           

             
             

             

               

              

             
            

             
        

     

 



       
            

         
         

         
        

           
        

           
          

          
           

          
            

           
         

             
         

              
            

       
             

              
              

            
            
             

              
             
            

               

             
             

              
              

          
            

              
               

               
              
              

 
            
               



   

            
          
   

          
         

           
             

           
         

          
          
           
         

          
     

            
            

          
           
            
           

          
    

              
           
            

       
        

 



WEDNESDAY, APRIL 02, 2008

Statutory Stare Decisis

The Supreme Court often observes that stare decisis ought to have 
"special force" in the context of statutory interpretations.  The 
Court usually advances one of two rationales for the rule.  
Sometimes, it claims that congressional silence following a 
statutory interpretation opinion reflects congressional acquiesence 
in it.  Other times, it claims that even apart from congressional 
acquiesence,  heightened stare decisis effect respects separation of 
powers by shifting policymaking responsibility back to Congress, 
where it belongs.  (If you are interested in a fuller explanation of 
both the doctrine and the criticisms of it, I have an article about 
this in the GW Law Review.) 

Both of these rationales are subject to almost universal scholarly 
contempt.  (See here for a notable exception.)  Despite that 
contempt, the principle continues to have traction in the Supreme 
Court, which professed allegiance to it twice in the last three 
months. (See LaRue v. DeWolff and John R. Sand & Gravel).  It also 
continues to have traction in the courts of appeals, where, as my 
GW piece argues, it makes even less sense.  

So much for the influence of scholarship on the judges . . . 
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TUESDAY, MARCH 25, 2008

Noogiegate

If you're looking for a scandal now that Eliot Spitzer is off the front 
pages, this might be just the thing for you.  About a year ago, three 
male FBI agents investigating the gangster Whitey Bulger were 
meeting with a female AUSA in the Boston federal courthouse.  As 
the meeting ended, one of the agents came up behind the AUSA 
and "gave her a Three Stooges-style noogie."   (For those of you who 
maybe didn't have older brothers, a noogie is given when someone 
grabs your head and rubs their nuckles into it.)

This raises all the obvious questions:  People still give noogies?  
Who in their right mind gives noogies in an office?  How do you 
spell "noogie"?  But the story gets better (or worse).  The noogie-er 
was none other than the supervisor of the FBI's organized-crime 
squad in Boston.  The three agents then lied about the incident in 
an ensuing investigation, which lasted for a full year.  As a result, 
the three agents may be fired.  And the incident has "inflamed 
tensions between the FBI's Boston office and the U.S. attorney's 
office."

Surprisingly, the noogie has received comparatively little scholarly 
treatment.  A noogie is also known as a dutch rub, a monkey scrub, 
and a Russian haircut.  A Westlaw search reveals that difficult 
participants in mediation have been described as "tough noogies," 
drug dealers have adopted the nickname "Noogie," and school bus 
drivers have been disciplined for administering noogies to their 
charges.  An open issue is whether a noogie is a show of affection or 
an act of assault.

Unfortunately, this literature doesn't reveal many obvious grounds 
for a successful appeal by the FBI agents.  Whether intended as an 
act of affection or assault, lying about a noogie is serious business.  
Hopefully tensions can die down and the USAO and the FBI can get 
back to business of noogie-ing the bad guys.  And maybe the three 
agents can parlay their fifteen minutes of fame into a Stooges 
merchandising deal.

Posted by Amy Barrett on March 25, 2008 at 07:29 AM | Permalink
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FRIDAY, MARCH 14, 2008

EZ-Pass or EZ-Ticket?

Since coming late to the daylight-savings-time thing (enacted in 
2007), 

Indiana

is now getting on board with the EZ-Pass electronic toll collection 

system on the toll road in the northern part of the state.  Obviously 

this should ease traffic and it has long been in place in other parts 

of the country.

One question I have is how the electronic data collected will be, or 
can be, used.  If a car gets on the toll road, travels 75 miles, and gets 
off the toll road in less than an hour, why couldn’t the driver be 
ticketed for speeding based on the fact that he must have exceeded 
the 75-mph speed limit?  Couldn’t it be utilized like automatic red-
light cameras?  Googling the issue reveals concerns about this but 
provides no evidence of it happening, but surely budget-strapped 
police departments would be tempted to use it and divert their 
troopers for other purposes.

Also, how and how long is the data stored?  Could law enforcement 
subpoena a driver’s EZ-Pass records to locate a fugitive or use them 
as evidence in a criminal case, such as against a cross-country drug 
courier or a smuggler of illegal aliens?  What about subpoenas in 
civil cases?  Apparently such records already been used in divorce 
cases to show that a spouse “took the off-ramp to adultery.”  With 
technological advances, could the in-car component of the system 
provide real-time tracking similar to a GPS device?

Some have maintained (my technologically-challenged brain can’t 
evaluate its merit) that the EZ-Pass system could be set up to avoid 
some of these tracking issues.  Even if so, though, the technology 
would still presumably allow police to use the information to ticket 
drivers.
All that said, I'll probably sign up just to use the quicker toll lanes.  
As soon as I get a ticket in the mail, though, I'll be kicking myself.

Posted by Amy Barrett on March 14, 2008 at 01:37 PM | Permalink
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MONDAY, MARCH 10, 2008

Grape Vodka, Anyone?

When my family moved from Virginia to Indiana and I began 
teaching at Notre Dame, we knew that living in the Midwest would 
present a cultural change from the D.C. area.  We learned of one 
unanticipated adjustment on a Sunday afternoon when my family 
was grocery shopping.  We wheeled the cart up to the cashier, 
loaded with vegetables, fruit, cereal, and an innocent-looking bottle 
of red wine for dinner.  The teenaged cashier looked at us in shock 
and informed us that, of course, we could not buy wine on Sunday.  
Chastened, my husband returned the bottle to the wine section of 
the grocery store and we learned our lesson.

Indiana has a variety of temperance-era laws restricting the sale of 
alcohol.  You cannot buy it on Christmas, Sundays, or election days 
before the polls close.  You cannot buy it between 3:00 A.M. and 
7:00 A.M.  You also cannot buy hard alcohol (but can buy beer and 
wine) at grocery stores that do not have a pharmacy.  Indiana 
recently enacted daylight savings time, though, and on the day 
when the time "sprung forward" a few days ago, sales were allowed 
until 4:00 A.M.

It turns out that around 19 states have so-called "blue laws" that 
prohibit alcohol sales on Sunday, although advocacy groups 
estimate that such laws result in lost annual tax revenue of over 
$36 million in some states.  Alcohol-control laws vary widely from 
state to state, ranging from Kansas, which only legalized alcohol in 
1948, to Louisiana, where I grew up with drive-through daiquiri 
stores. 

The topic of alcohol in Indiana actually has a fascinating history, 
which intertwines with the Civil War, the early roots of the political 
parties, splits between religious denominations, fights between the 
"wets" and the "drys," and the Ku Klux Klan. Indeed, the 
Prohibition Party had conventions in Indiana until 1959, was on the 
ballot until 1968 (when it gained .22% of the vote), and had 
headquarters in Indiana until 1971.

While the temperance laws still exist, views on the topic may be 
coming full circle.  Capitalizing on the microbrew boom, 
microdistilleries have been developing in the Midwest and some 
liquor laws are being relaxed.  An article in the Times featured the 
owner of a distillery in southern Indiana who helped draft an 
Indiana law that allowed the operation of artisanal distilleries.  As 
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he reports, "I can’t make whiskey, but can make anything that 
would come from raw ingredients for wine. I’m experimenting with 
grape vodka now."  The man’s distillery and winery attract 500,000 
tourists annually.

I haven’t heard of any movement in Indiana to repeal the 
temperance laws.  Maybe that’s just as well, because I’m in no hurry 
to buy grape vodka on Sunday or any other day.

Posted by Amy Barrett on March 10, 2008 at 10:05 PM | Permalink
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THURSDAY, MARCH 06, 2008

Student Note Title Hall of Shame: YouTube Edition

Overtly cutesy article titles annoy me. It’s a particularly severe 
problem with student notes. Yes, it may have been Bluebooked top-
to-bottom and back-to-front. But why didn’t anyone ever pull the 
author aside and say, “Kid, about that title … ?” I keep a file of 
terrible article titles, a file full of bad puns, out-of-context song 
lyrics, and failed jokes. Lately, I’ve noticed a worrying trend of ill-
considered titles for articles about the YouTube copyright litigation. 
That YouTube’s defenses are in part based on the Section 512 “safe 
harbor” from copyright liability has inspired not just the usual bad 
names, but some truly regrettable nautical puns:

• Jason C. Breen, YouTube or YouLose: Can YouTube Survive 
a Copyright Infringement Lawsuit?, 16 Tex. Intell. Prop. 
L.J. 151 (2007)

• Amy R. Mellow, … And the Ruling on the Field is Fair: A 
Fair Use Analysis of Uploading NFL Videos onto YouTube 
and Why the NFL Should License Its Material to the 
Website, 17 S. Cal. Interdis. L.J. 173 (2007)

• Michael Driscoll, Will YouTube Sail into the DMCA’s Safe 
Harbor or Sink for Internet Piracy?, 6 J. Marshall Rev. 
Intell. Prop. L. 550 (2007)

• Lauren Brittain Patten, From Safe Harbor to Choppy 
Waters: YouTube, the Digital Millennium Copyright Act, 
and a Much Needed Change of Course, 10 Vand. J. Ent. & 
Tech. L. 179 (2007)

• Kurt Hunt, Copyright and YouTube: Pirate’s Playground or 
Fair Use Forum?, 14 Mich. Telecomm. Tech. L. Rev. 197 
(2007) 

• Jonathan J. Darrow & Gerald R. Ferrera, Social Networking 
Web Sites and the DMCA: A Safe-Harbor from Copyright 
Infringement Liability or the Perfect Storm?, 6 Nw. J. Tech. 
& Intell. Prop. 1 (2007) (Messrs. Darrow and Ferrera are 
actually professors, and ought therefore to know better.)

• Trevor Cloak, Note: The Digital Titanic: The Sinking of 
YouTube.com in the DMCA’s Safe Harbor., 60 Vand. L. Rev. 
1559 (2007) (“At its current heading, YouTube, The Digital 
Titanic, is drifting towards an iceberg and will soon be 
leaving the placid safe harbor of the DMCA and entering the 
rocky seas of copyright liability.”)
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Titles like these do authors no favors. Even when the article itself is 
solid scholarship, using such a silly title is like starting off a lecture 
by hitting yourself in the face with a cream pie. It’s hard to take 
what follows seriously.

Posted by James Grimmelmann on March 6, 2008 at 12:37 AM in Teaching 
Law | Permalink
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I think the obligatory title pun has been well-established as part 
and parcel of the student note genre.

Posted by: Miriam Cherry | Mar 6, 2008 4:22:51 AM

The cute title wasn't invented by students. It was invented by 
professors. Yet, somehow you don't seem to have any ire directed 
towards them.

Posted by: S.cotus | Mar 6, 2008 6:00:24 AM

How 'bout the title of a student paper recently submitted to me in a 
statutory interpretation seminar: "Textual Healing."

Posted by: Amy Barrett | Mar 6, 2008 8:48:28 AM

Actually, my "ire," as S.cotus puts it, is directed primarily at the 
editors and advisors who stand silently by while these clunkers see 
print. The student-note writers are new to this game and can be 
forgiven. It's the professors whom I think "ought . . . to know 
better." Also, while I haven't done a careful empirical study, it's my 
sense that the incidence of puns is higher in student article titles, 
and the incidence of failed puns is much higher.

Posted by: James Grimmelmann | Mar 6, 2008 9:04:57 AM

I like "Textual Healing." I object to the strained jokes and the ones 
with no readily apparent connection to the subject of the paper.

Posted by: James Grimmelmann | Mar 6, 2008 9:07:31 AM

I think you can understand WHY this happens, though: you want 
your note to jump out at the Westlaw searcher who is trying to 
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decide which of the 200 or so search results so articles they should 
actually spend time reading.

But the point you've made in this last comment is the key one -- the 
pun or joke MUST have some connection to the actual article or 
else it's just silly.

Posted by: Jason | Mar 6, 2008 9:14:56 AM

Once I had occasion to look into how many law review articles had 
been published about the First Amendment rights of the homeless 
to solicit money from passers-by. It occurred to me before I 
conducted the search that at least one of them would have the 
expression "beggars' banquet" in the title, even though that 
expression had nothing to do with the subject matter. IIRC, there 
were at least two such articles.

Posted by: alkali | Mar 6, 2008 10:43:57 AM

"I keep a file of terrible article titles, a file full of bad puns, out-of-
context song lyrics, and failed jokes."

Why?

Posted by: dave hoffman | Mar 6, 2008 2:11:02 PM

Good blog-post material doesn't just grow on trees.

Posted by: James Grimmelmann | Mar 6, 2008 4:10:30 PM

Some article title has a full sentence or so from that "Bye Bye Miss 
American Pie" song.

I'm surprised there's no "perfect storm" in any of the titles: 
http://laughlines.blogs.nytimes.com/2008/01/01/throw-these-
under-the-bus/

Anyway, thanks for pointing out this bizarre trend. Titles like these
might make it in a cultural studies journal, but are not exactly going 
to win over policymakers.

Posted by: Frank | Mar 6, 2008 6:54:34 PM

By the way, I think Dave Hoffman commented on one-word article 
titles. I guess this formula goes to the opposite extreme: 

title = Question presented with metaphorical flourishes designed to 
give an impression of the thematic unity of the possibilities the 
article raises
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as in: Will the Inducement Liability Hurricane Sweep Into the 
DMCA Safe Harbor, or Will a Gulf Stream of Popular Support for 
the Good Ship YouTube Help Protect it (Though its Umbrella of 
Lawyers May Still Worry About a Waterspout of Inducement 
Liability or a Freak Hailstorm of Copyright Office Rulemaking)?

Posted by: Frank | Mar 6, 2008 6:59:52 PM

In my defense, my note deals entirely with fair use, not the safe 
harbor. There was no nautical pun intended. I was merely trying to 
present the two basic opinions about YouTube, and used "pirate" 
because it's a word that tends to be favored by those who see 
collaborative media as a threat to content owners.

Of course, if you're condemning my title for being silly rather than 
punny, that's perfectly fair (no pun intended).

Posted by: Kurt Hunt | Mar 12, 2008 10:05:00 PM

I had to laugh when I saw your (quite appropriate) criticism of my 
and Professor Ferrera's article title. The reality is that there is a 
marketplace for law review articles, with around 1,500 English-
language law journals in the world that in the aggregate publish 
well over 10,000 legal articles per year. Just like any other 
consumable, articles must be marketed and compete for attention, 
and titles help to serve that function. It is arguably unfortunate that 
the result is sometimes overly-cute titles. On the other hand, some 
of those article titles (and I don't claim that mine is one of them) 
lend a measure of levity to the sometimes staid field of law. 
--Jonathan J. Darrow

Posted by: Jonathan Darrow | Feb 11, 2009 5:13:40 AM
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THURSDAY, MARCH 06, 2008

Bobby Jindal and Ethics Reform in LA

As a New Orleans native whose family still lives there, the months 
since Hurricane Katrina have been full of one heartbreak after 
another.  The devastation of the storm has been followed by 
disappointment at the failure at all levels of government, 
particularly state and local, to at least restore the city and state to 
what it was, or at best, to utilize the opportunity to create 
something better.  Then came Bobby Jindal and the campaign 
against Ruth's Chris.

Jindal was elected governor in the wake of Katrina.  The 36-year-
old son of Indian immigrants, a graduate of Brown University and a 
Rhodes Scholar, has had a fairly remarkable career trajectory.  He 
was secretary of Louisiana's department of health and hospitals, 
president of a national council on reforming medicare, president of 
Louisiana's university system, and assistant secretary at HHS.  He 
then ran unsuccessfully for Louisiana governor but, after his loss, 
was elected to the House of Representatives.  

When Jindal was inaugurated in January he became the youngest 
governor in the country and Louisiana's first non-white governor 
since Reconstruction.  While Rush Limbaugh's endorsement of 
Jindal as "the next Ronald Reagan" could be a positive or the kiss of 
death, depending on your viewpoint, as one who cares about 
Louisiana and removed from any political leanings, I am heartened 
by his actions since becoming governor.  Which brings me to Ruth's 
Chris.

A prominent plank in Jindal's platform is widespread ethics 
reform; he campaigned heavily on this topic and called a special 
session of the legislature to create new ethics rules.  Arguing that 
Louisiana's tawdry reputation for less-than-above-board politics 
curtailed outside investment, he pushed bills through the 
legislature that would force most political officials statewide to 
disclose all sources of income, real estate holdings, and significant 
debts.  State officials can no longer get contracts for various state 
projects, and lobbyists' expenditures on meals for officials will be 
capped at $50.

These reforms sound fairly basic, but the reaction in Baton Rouge -- 
particularly to the cap on meals -- illustrates the cultural change 
this could cause.  The Times highlighted the impact this will have 
on the capitol's Ruth's Chris, and reported that one legislator "said 
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the limit would force her and her colleagues to dine at Taco Bell, 
and urged that it be pushed to $75 per person, to give them 'wiggle 
room.'"  Whether the outside investment spurred by the ethics 
overhaul will compensate for the reduction in profits for the 
restaurant industry is, I guess, an oustanding issue.

These changes are certainly timely.  As of late 2007, the former 
governor (Edwin Edwards) was in jail, the former Elections 
Commissioner had been convicted of money laundering, three 
Insurance Commissioners in a row had been sent to jail, the 
Agriculture Commissioner was indicted on bribery charges, and the 
former President of the State Senate was  in jail for money 
laundering.  (For a summary of this recent political corruption, see 
here.) Add the situations facing William Jefferson and David Vitter, 
and the ongoing investigation into the former administration of 
New Orleans mayor Marc Morial, and the corruption is really 
remarkable.  For all the damage wrought by Katrina, maybe this 
can be a turning point for some of the state's problems.   And, since 
Ruth's Chris moved its headquarters from New Orleans to Florida 
following Katrina and hasn't come back, I guess I don't care if their 
business suffers.

Posted by Amy Barrett on March 6, 2008 at 05:41 PM in Law and Politics | 
Permalink
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Here is a link to a related article online: 

http://www.pressdisplay.com/pressdisplay/showlink.aspx?
bookmarkid=6PPA6QWHJOE8&preview=article&linkid=5d106de6-
80ee-4d21-8365-
002d6aa52a8e&pdaffid=ZVFwBG5jk4Kvl9OaBJc5%2bg%3d%3d

Sincerely, 
MediaMentions

Posted by: MediaMentions | Mar 6, 2008 6:26:36 PM

As someone who lived in NO in the mid-1980's I've got to say that 
the whole state was/is run like a third-world country with rampant 

Page 2 of 3PrawfsBlawg: Bobby Jindal and Ethics Reform in LA

4/24/2017http://prawfsblawg.blogs.com/prawfsblawg/2008/03/bobby-jindal-an.html



corruption. It is amazing that a native New Orleanian is 
disappointed in the failure of things on a local and state level - 
clearly you have not been paying attention to things for your whole 
life. 

For heaven's sake, Mississippi is doing a better job in rebuilding. 
Think about that. 

I have to say, I respect and admire Bobby Jindal and I truly believe 
he will do a fine job for the people of Louisiana. 

Posted by: anymouse | Mar 7, 2008 12:18:58 PM

Wow, anymouse, I have to say that was incredibly harsh. Actually, 
more than harsh - - rude. Of course I am aware of the corruption 
that has been present in LA politics my whole life. That does not 
diminish the heartbreak at the way that the corruption has 
inhibited the recovery from Katrina. Before the storm, corruption 
was a handicap to the economic development of New Orleans; since 
the storm, it has been a death blow.

In any event, the point of my post - - which you seem to have 
missed - - was not to express surprise at post-storm corruption, but 
to express admiration for Bobby Jindal in making efforts to clean it 
up. 

Posted by: Amy Barrett | Mar 8, 2008 9:43:58 AM
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MONDAY, MARCH 03, 2008

Sentencing Guidelines and Retroactivity

Unless you’ve been in a drug-induced haze, you’ve probably heard 
that the United States Sentencing Commission recently amended 
the Sentencing Guidelines to correct the crack/cocaine disparity. 
One of their most interesting aspects of these amendments–which 
became effective today–is that they are retroactive. 

I write about fed courts, not criminal law, so the Sentencing 
Guidelines are outside my bailiwick. But these amendments have 
been table talk at my house over the last several months because 
my husband is a federal prosecutor. And because I’m teaching 
Teague right now, the policy issues surrounding retroactivity in the 
post-conviction context are generally on my mind. 

These amendments are apparently the first that the Sentencing 
Commission has ever made retroactive. (An explanation is here.) 
The Department of Justice estimates that over 20,000 inmates will 
file requests for a reduced sentence. There are a host of issues that 
arise with the retroactivity of these amendments. (And as you 
might surmise, the fact that my husband is a federal prosecutor 
very much concerned about the on-the-ground implications of 
retroactivity affects the issues that I see.)

Practically, are the courts, prosecutors, probation departments, and 
marshals equipped to deal with a 25% increase in the number of 
sentencings performed? Is the defendant entitled to an in-person 
hearing, obligating the United States marshals to transport the 
defendant from prison to the court where the sentence was 
originally imposed and obligating the courts to appoint counsel if 
the defendant cannot afford one? Legally, what issues can be 
relitigated? Although the amended Guideline seeks to limit 
reconsideration only to the impact of the change in the crack-
cocaine offense level, courts are not bound to follow that guidance. 
In light of the recent Supreme Court decisions in Gall and 
Kimbrough, can a district judge properly refuse to consider the 
other sentencing factors identified by the Court at the 
resentencing? If a prosecutor did not seek an otherwise applicable 
sentencing enhancement in reliance on the hefty Guidelines score 
resulting from the fact that the offense involved crack cocaine, is 
the prosecutor entitled to now seek application of that 
enhancement? Would a prosecutor still be bound by a provision in 
a plea agreement in which he agreed to seek a sentence at the low 
end of the applicable sentencing range, where the Guidelines 
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setting that range have changed? If a defendant waived his 
appellate rights in a plea agreement, does that waiver still apply 
after the resentencing? Regardless of the impact of such a waiver, 
what appellate rights exist? 

This retroactive change also underscores what seems to me an 
irony in the current federal sentencing regime. The courts must 
consider requests for new sentences based on amendments to the 
Guidelines, but because the Guidelines are not mandatory, the 
courts need not modify the sentences unless they so choose. 

Does someone who knows more about this than I do have ideas 
about how the retroactive aspect of these amendments will be 
implemented?  Was retroactivity a wise call?

Posted by Amy Barrett on March 3, 2008 at 07:45 PM in Criminal Law | 
Permalink | Comments (1) | TrackBack
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SUNDAY, MARCH 02, 2008

An unlikely blogger

Mark Bittman has this piece in today's Times about his effort to 
observe a "secular Sabbath" - - a day free of (among other things) 
email and internet.  He describes his fight against the temptation to 
check his email just before sleeping and immediately upon waking, 
as well as his frustration at reading the news without hyperlinks.  
As I begin this guest-blogging stint, I must give full disclosure:  I 
am the antithesis of Bittman.  No need for me to institute a "secular 
Sabbath," as I check my email infrequently on weekends and prefer 
my newspaper in hard copy.  Needless to say, I don't fit the profile 
of a typical blogger.  Nonetheless, I look forward to these next few 
weeks at PrawfsBlawg.  Who knows?  By the end of it, I may find 
myself having to institute a "secular Sabbath."

Posted by Amy Barrett on March 2, 2008 at 09:02 PM | Permalink | 
Comments (0) | TrackBack
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