Question: In his written testimony, Mr. Utereiner noted that Congress sometimes includes in a
preemption scheme an exception for state or local requirements that are needed to address special
or unique local conditions as in the Federal Rail Safety Act (FRSA). He cited this as an example
to illustrate that nothing needs to be done about this preemption problem. But, how can that be
true when courts were so misconstruing the FRSA’s preemption language after the devastating
Minot train derailment in 2002 that Congress needed to enact legislation in July that would
clarify that Congress never intended to preempt state law claims?

Response: Mr. Utereiner’s statement is not correct. While the FRSA does carve out exceptions,
that was not enough to adequately address Congress’ intent to not preempt state tort law claims.
For example, after the tragic train derailment in Minot, North Dakota, several plaintiffs filed
claims against the railroad who had admitted its negligence. However, in Mehl v. Canadian
Pacific Railway, 417 F. Supp. 2d 1104 (D.N.D. 2006), the Federal District Court in North
Dakota reluctantly dismissed all claims against Canadian Pacific on the basis of federal
preemption. Judge Hovland, obviously distressed by what he believed to be the current state of
the law at that time, stated:

“While the Federal Railroad Safety Act does provide for civil penalties to be
imposed on non-compliant railroads, the legislation fails to provide any method to
make injured parties whole and, in fact, closes every available door and remedy
for injured parties. As a result, the judicial system is left with a law that is
inherently unfair to innocent bystanders and property owners who may be injured
by the negligent actions of railroad companies.”

Mehl, 417 F. Supp. 2d at 1120.

This distorted reading of the FRSA preemption clause was not limited to the Minot
derailment cases. In Kalan Enterprises LLC v BNSF Ry, 415 F. Supp. 2d 977 (D. Minn. 2006),
the federal district court dismissed all causes of action against the BNSF railroad arising out of a
derailment in Perham, Minnesota, on the basis FRSA preemption. As in the Minot cases, the
court expressly rejected the idea that a railroad has to comply with federal regulations
promulgated pursuant to the FRSA in order to be entitled to preemption. The mere reference to a
federal regulation and allegation that the regulation had been violated was enough to deprive the
injured party of any cause of action.

As a result of courts misconstruing Congressional intent, Congress exercised its power
with the passage of the “Implementing Recommendations of the 9/11 Commission Act of 2007”
(the 9/11 Act). Congress added a new subsection (b) to 49 U.S.C. 8 20106 titled “Clarification
Regarding State Law Causes of Action” which specifically states that the law should not “be
construed to preempt an action under State law seeking damages for personal injury, death, or
property damage.”

Therefore, Mr. Utereiner is incorrect. The FRSA is a poor example to support his
argument that nothing needs to be done to solve this preemption problem. It is clear that some
action needs to be taken to clarify congressional intent as to unauthorized preemption, as
Congress did with the FRSA.



