/ CC Association_of
Corporate Counsel

1025 Connecticut Avenue, NW, Suite 200
Washington, DC 20036-3425

tel 202.293.4103
fax 202.293.4701

WWW.ACCA.COM

February 13, 2006

The Honorable Alberto Gonzales
Attorney General

U.S. Department of Justice
Robert F. Kennedy Building

950 Pennsylvania Avenue, N.W.
Washington, DC 20530

Re: Concerns of the Association of Corporate Counsel (ACC) on the erosion of attorney-

client privilege and work product protections in the corporate legal context

Dear Attorney General Gonzales:

On behalf of the Association of Corporate Counsel (“ACC”), thank you for the
opportunity to provide input from the business community’s lawyers regarding the U.S.
Department of Justice’s policy regarding waiver of the attorney-client and work product
protections in the corporate context. As you know, ACC is the in-house bar association,
serving over 19,300 individual members who work as in-house counsel in over 8,000
public, private, and not-for-profit organizations. Our officers (who send their regrets that
they could not join us today), board of directors, and general members from across the
country (and increasingly from around the world) appreciate the invitation to air our
concerns with you today.

Concerns of the Business Community Regarding Attorney-Client and Work
Product Protections

As you know, attorney-client privilege and the work product doctrine are fundamental
protections in the U.S. legal system that foster corporate compliance by encouraging
employees and corporate leaders alike to communicate candidly with the company’s
counsel. Unfortunately, our members tell us of increasing concerns that their clients’
rights to privileged meetings with counsel are under attack in a number of ways:

1. when prosecutors (at the federal and state level) begin investigations into allegations of
wrongdoing and suggest (demand or infer) that privilege waiver is necessary to any
company that wishes to engage in dialogue or influence settlement discussions, charging
decisions, or the prosecutors’ designation of the company as cooperative.
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2. when regulators from the SEC, but also other federal and state level agencies, engage
in similar kinds of co-opting behaviors in order to secure access to communications
protected by the attorney-client privilege or lawyer work product.

3. when auditors, hearing the sharper scrutiny mandates present in the post-Andersen
world, are no longer satisfied when any stone is left unturned, and refuse to certify a
company’s books or audit unless privilege has been waived and all attorney-client
confidences divulged.

4. when third-party plaintiffs demand access to once-privileged records, which — because
of these forced waivers — are now open to public scrutiny.

Summary of Key Revisions to the Thompson Memorandum

While ACC and a number of its partner associations in the business and legal community
are assessing how to respond to these erosion concerns in all four contexts, we would like
to offer you our input on how we would propose that the Department of Justice could
help us reverse the trend of privilege erosion within their spheres of influence.

ACC would like to see revisions to key sections of the Thompson Memorandum. We
feel that the time has come for us all to sit at the table as parties interested in ensuring
that our justice system works well for all participants: we know that we both have
constructive thoughts on concrete ways that the Justice Department could work with the
business community to address these concerns in a mutually beneficial way. And we
believe that your offices’ outreach to the regional field offices is a part of that process and
an important key to any solution we might craft.

Because we wish to encourage you to focus on the larger areas of common ground that
we must find first, rather than starting with a re-draft of the specifics that we’d like to see
changed (and that will likely engender a more argumentative response), we’re only
offering a summary of our general direction, below, to sece if we can come to some
general agreements in theory before we start looking at the technicalities and the words.

Indeed, ACC and the ABA’s Task Force on Attorney-Client Privilege, along with all of
the groups represented in that working group, have each developed specific language
suggestions that we will all be pleased to present to you and your legal / policy team at
the time and with the persons you designate as you deem appropriate. After you’ve had
time to consider our general concerns, we would like to follow up with the appropriate
leaders to arrange a meeting to further discuss our ideas in specific: perhaps in a few
weeks (once Mr. McNulty is confirmed and seated?).

Here is a summary of the revisions we propose for the Thompson Memorandum:

1. Delete the waiver requirement for corporate leniency. We believe that prosecutors

should be barred from requesting any waiver of attorney-client or work product
protections and from “consider[ing] whether a corporation has waived its attorney-
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client and work product protections in assessing that corporation’s cooperation for
any purpose, including in the course of conducting an investigation, determining
whether to bring charges, or negotiating plea agreements.” Consistent with this
approach, we are suggesting that references to production of information subject to
attorney-client or work product protections should be eliminated or limited to the
production of information not subject to these protections. These proposed revisions
directly address the policy issue of greatest concern to the business community.

2. Differentiate isolated cases from a broad pattern of misconduct. These proposed

revisions acknowledge the reality that even law-abiding corporate citizens
occasionally have rogue employees that engage in misconduct. Conclusions about
the culture, compliance programs, or even supervision of employees should be based
upon a corporation’s general patterns and practices, and should not be extrapolated
from an isolated incident. '

3. Identify practical limitations on corporate cooperation regarding individual
employees. Although the Department’s expectation of assistance from a corporation
in targeting culpable employees and agents is appropriate in general, there are
practical limitations that corporations want the DOJ to acknowledge. These include
provisions addressing the recognition that companies may be bound by state
indemnification laws to pay the legal fees of certain employees until they have been
proven guilty, and that employees have a variety of individual rights that company’s
must respect, as well.

We appreciate your consideration of our concerns regarding the Department’s policy on
waiver of attorney-client privilege and work product protections in the corporate context.

Please do not hesitate to contact me on this or any other matter. ACC thanks you for

your time and your gracious invitation to join you in your offices to open the lines of
communication between our constituencies.

Sincerely,

Susan Hackett
Senior Vice President and General Counsel
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February 13, 2006

The Honorable Alberto Gonzales By Hand
Attorney General

U.S. Department of Justice

Robert F. Kennedy Building

950 Pennsylvania Avenue, N.W,

Washington, DC 20530

Re: Concerns of the Association of Corporate Counsel (ACC) on the erosion of attorney-
client privilege and work product protections in the corporate legal context

Dear Attorney General Gonzales:

On behalf of the Association of Corporate Counsel (“*ACC”), thank you for the
opportunity to provide input from the business community’s lawyers regarding the U.S.
Department of Justice’s policy regarding waiver of the attorney-client and work product
protections in the corporate context. As you know, ACC is the in-house bar association,
serving over 19,300 individual members who work as in-house counsel in over 8,000
public, private, and not-for-profit organizations. Our officers (who send their regrets that
they could not join us today), board of directors, and general members from across the
country (and increasingly from around the world) appreciate the invitation to air our
concerns with you today.

Concerns of the Business Community Regarding Attorney-Client and Work
Product Protections

As you know, attorney-client privilege and the work product doctrine are fundamental
protections in the U.S. legal system that foster corporate compliance by encouraging
employees and corporate leaders alike to communicate candidly with the company’s
counsel. Unfortunately, our members tell us of increasing concerns that their clients’
rights to privileged meetings with counsel are under attack in a number of ways:

I. when prosecutors (at the federal and state level) begin investigations into allegations of
wrongdoing and suggest (demand or infer) that privilege waiver is necessary to any
company that wishes to engage in dialogue or influence settlement discussions, charging
decisions, or the prosecutors’ designation of the company as cooperative.
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2. when regulators from the SEC, but also other federal and state level agencies, engage
in similar kinds of co-opting behaviors in order to secure access to communications
protected by the attorney-client privilege or lawyer work product.

3. when auditors, hearing the sharper scrutiny mandates present in the post-Andersen
world, are no longer satisfied when any stone is left unturned, and refuse to certify a
company’s books or audit unless privilege has been waived and all attorney-client
confidences divulged.

4. when third-party plaintiffs demand access to once-privileged records, which — because
of these forced waivers — are now open to public scrutiny.

Summary of Key Revisions to the Thompson Memorandum

ACC and a number of its partner associations in the business and legal community would
like to offer you our input on how we would propose that the Department of Justice could
help us reverse the trend of privilege erosion within their spheres of influence.

ACC would like to see revisions to key sections of the Thompson Memorandum. We
feel that the time has come for us all to sit at the table as parties interested in ensuring
that our justice system works well for all participants: we know that we both have
constructive thoughts on concrete ways that the Justice Department could work with the
business community to address these concerns in a mutually beneficial way. And we
believe that your offices’ outreach to the regional field offices is a part of that process and
an important key to any solution we might craft.

Because we wish to encourage you to focus on the larger areas of common ground that
we must find first, rather than starting with a re-draft of the specifics that we’d like to see
changed (and that will likely engender a more argumentative response), we’re only
offering a summary of our general direction, below, to see if we can come to some
general agreements in theory before we start looking at the technicalities and the words.

Indeed, ACC, the ABA’s Task Force on Attorney-Client Privilege, and a number of our
coalition partners have in mind specific language suggestions that we would be pleased to
present to you and your legal / policy team at the time and with the persons you designate
as you deem appropriate. After you’ve had time to consider our general concerns, we
would like to follow up with the appropriate leaders to arrange a meeting to further
discuss our ideas in specific: perhaps in a few weeks (perhaps once Mr. McNulty is
confirmed and seated?).

Here is a summary of the revisions ACC proposes for the Thompson Memorandum; they
are consistent with the ABA proposals and are supported by the US Chamber. We
believe that other business groups will sign on to support these requests as well:

1. Delete the waiver requirement for corporate leniency. We believe that prosecutors
should be barred from requesting any waiver of attorney-client or work product
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protections and from “consider[ing] whether a corporation has waived its attorney-
client and work product protections in assessing that corporation’s cooperation for
any purpose, including in the course of conducting an investigation, determining
whether to bring charges, or negotiating plea agreements.” Consistent with this
approach, we are suggesting that references to production of information subject to
attorney-client or work product protections should be eliminated or limited to the
production of information not subject to these protections. These proposed revisions
directly address the policy issue of greatest concern to the business community.

2. Differentiate isolated cases from a broad pattern of misconduct. These proposed
revisions acknowledge the reality that even law-abiding corporate citizens

occasionally have rogue employees that engage in misconduct. Conclusions about
the culture, compliance programs, or even supervision of employees should be based
upon a corporation’s general patterns and practices, and should not be extrapolated
from an isolated incident.

3. Identify practical limitations on corporate cooperation regarding individual
employees. Although the Department’s expectation of assistance from a corporation

in targeting culpable employees and agents is appropriate in general, there are
practical limitations that corporations want the DOJ to acknowledge. These include
provisions addressing the recognition that companies may be bound by state
indemnification laws to pay the legal fees of certain employees until they have been
proven guilty, and that employees have a variety of individual rights that company’s
must respect, as well.

We appreciate your consideration of our concerns regarding the Department’s policy on
waiver of attorney-client privilege and work product protections in the corporate context.

Please do not hesitate to contact me on this or any other matter. ACC thanks you for
your time and your gracious invitation to join you in your offices to open the lines of
communication between our constituencies.

Sincerely,

Susan Hackett
Senior Vice President and General Counsel
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Corporate Injustice

federal prosecution of 16 former KPMG
partners and two other alleged co-con-
spirators. The first, which got lots of media
play, is that one of the defendants copped a plea.
But the second received almost no attention,
even though it may have much larger signifi-

T wo big things happened last week in the

prompted the judge to remind the young prosecu-
tor that the accused are still innocent until
proven guilty. He also reminded Mr. Weddle that
the Constitution’s Sixth Amendment guarantees
the right to counsel. And for good measure, if the
government is confident in its case, it shouldn’t
be afraid to allow "wrongdoers” access to an ade-

cance for future white- quate defense.

collar indictments. How government is stripping On Tuesday of this
At a pre-trial hear- business of the week, Judge Kaplan

ing in the KPMG case dismissed a defense

in New York last week,
federal Judge Lewis
A. Kaplan suggested that a three-year-old Jus-
tice Department policy on corporate prosecu-
tions might be unconstitutional. He was refer-
ring to the now famous Thompson memo, which
in 2003 rewrote Justice guidelines on when to in-
dict entire firms in criminal investigations.

“Too often,” the memo states, “business or-
ganizations, while purporting to cooperate with
a Department investigation, in fact take steps
to impede the quick and effective exposure of
the complete scope of wrongdoing under inves-
tigation." With that as a premise, then-Deputy
Attorney General Larry Thompsen laid out
what firms should do to avoid a corporate indict-
ment, a la Arthur Andersen.

Those steps were extraordinary in their at-
tempt to pressure corporate executives: They
include waiving attorney-client privilege to
give investigators access to internal docu-
ments and cutting off accused employees from
legal and other forms of support. In short, the
Thompson memo said that companies under in-
vestigation are expected to surrender any right
against self-incrimination and cut their ac-
cused employees adrift.

In one sense, the memo’s guidelines are just
that—internal guidelines for prosecutors. But
as a practical matter, only a rare CEO will risk
the death sentence that a corporate indictment
represents. So “cooperation” as defined by Jus-
tice is hardly optional. It was on this point that
Judge Kaplan took Assistant U.S. Attorney Jus-
tin Weddle to task last week. When Judge Ka-
plan questioned the fairness of pressuring com-
panies to throw their employees overboard,
Mr. Weddle replied that companies are “free to
say, ‘We’'re not going to cooperate.™

“That's lame,” the judge retorted. He then
asked Mr. Weddle “what Tegitimate purpose”
was served by insisting that companies cut
their former employees off from legal support.
Companies under investigation, Judge Kaplan
noted, ought to be Iree to decide whether to sup-
port their employees or former employees with-
out Justice's “thumb on the scale.”

Mr. Weddle replied that paying the legal fees

of former employees charged with crimes
amounted to protecting “wrongdoers.” This

attorney-client privilege.

motion to throw out
the entire case based
on a charge of “prosecutorial misconduct,”
but he left the Sixth Amendment question
open for possible further proceedings. That
partial victory notwithstanding, Mr. Weddle's
replies betrayed Justice’s willingness to tram-
ple the due-process rights of companies and de-
fendants in white-collar cases in the wake of
the Enron uproar.

It's certainly possible for law breakers to
shield incriminating material using attorney-
client privilege, but taking down that wall also
has serious unintended consequences. For one
thing, executives are now on notice that even
asking a legal question of an attorney could
later be used against them in court—say, as
proof that they were aware that what they were
doing might not be proper. The likely resultisa
greater reluctance to seek legal advice in the
first place.

The Thompson memo also notes that firms
are “legal persons” that shouldn't be treated
more or less leniently by law enforcement be-
cause of their “artificial status.” But a company
and a person are in reality very different. A
firm cannot be put in jail or take the stand in its
owndefense. And bankruptcy nearly always fol-
lows a corporate indictment, whether the firm
is later convicted or not. That fact alone gives
the lie to Mr. Weddle's insouciant reply that
companies are free to refuse to cooperate.

The Thompson memo was written at a time
when corporate blood was in the political wa-
ter, and Justice attorneys were angry in partic-
ular about Andersen’s lack of cooperation.
Well, they certainly nailed Andersen, only to
have that conviction overturned later by the
Supreme Court. The trouble is that in expand-
ing the threat of corporate capital punish-
ment, Justice has also damaged the attorney-
client privilege for white-collar defendants
and thus the right to a fair trial. And all of this
was done with little or no public debate, much
less a vote in Congress.

Justice could alter or eliminate the Thomp-
son memo by the stroke of a pen, but it is un-
likely to do so until its legitimacy is challenged
in court. If Judge Kaplan's reaction in the
KPMG case is indicative, that day may not be
far off. And a good thing too.
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U.S. Pressures Firms
Not to Pay Staff Legal Fees

Wall Sheet Tovnmal

By NATHAN KOPPEL
March 28, 2006; Page B1

Defense lawyers are closely watching an
accounting-fraud case in New Hampshire that they
see as the latest government effort to stop
companies from paying the legal fees of indicted
employees.

In the past three years, federal prosecutors in New
York, Alabama and, now, Concord, N.H., have
pursued a strategy that puts companies at risk of
being branded as uncooperative if they don't cut
off such payments. Lawyers say that could be
tantamount to convicting defendants before they
have even had a trial, since they can't properly
defend themselves.

"If companies don't cooperate with the
government, they can face a death penalty by
being indicted," says Ellen Podgor, a professor at
Stetson University College of Law. She adds that
companies fear becoming the next Arthur
Andersen LLP, which imploded shortly after its
indictment in 2002 for allegedly obstructing the
government's investigation of fraud at Enron Corp.
(The accounting firm was later convicted of
obstruction, but the Supreme Court overturned
the verdict last year.) "Prosecutors can now force
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individuals to pay their own attorneys’ fees," Prof.
Podgor says, "and corporations have to go along."

Justice Department spokesman Brian Roehrkasse
counters that "the government does not force
corporations to do anything." If a company
declines to advance fees, he adds, "that is a
business decision made after weighing all of the
costs and benefits of cooperation.”

The cost of a trial is out of the financial reach of
many white-collar defendants. "It is hard to
defend a white-collar case for less than $100,000,
and most cost much, much more than that,” says
John Hasnas, a professor at Georgetown
University's McDonough School of Business.

In the New Hampshire case, five former executives
of technology company Enterasys Networks Inc.
charged with accounting fraud were set to stand
trial in Concord this month but got a three-month
reprieve after federal prosecutors were accused of
misconduct. Government lawyers pressured the
company to cut off legal fees to the defendants to
weaken the employees' ability to fight the charges,
defense lawyers allege in court filings.

New Hampshire U.S. Attorney William Morse, the
lead prosecutor in the case and one of three
accused of misconduct, denies wrongdoing. In
pretrial testimony, when asked why he inquired
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about the company's payment of legal fees, he
said, he simply wanted to inform Enterasys that
the "payment of attorneys' fees for defendants was
something that the Department of Justice had
instructed its line prosecutors to consider" when
assessing a company's cooperation with
prosecutors. In an interview, he says, "Enterasys's
decision to stop paying legal fees had nothing to
do with government pressure." He says that he
last spoke to Enterasys about the reimbursement
of fees in the summer of 2004, and that the
company didn't cut off funding until a year later.

Mr. Morse says he notified the Justice Department
in 2004 that he had asked Enterasys about its
payment of legal fees. He says he made the
inquiry to determine whether the company was
living up to its cooperation agreement. The Justice
Department approved his actions, he says. A
Justice Department spokeswoman declines to
comment.

At a March 7 hearing, U.S. District Judge Paul
Barbadoro, who is presiding over the trial, voiced
concern that prosecutors had wrongly pressured
Enterasys to cut off funding to the defendants.
Nevertheless, he didn't sanction the prosecutors,
and Enterasys reluctantly agreed to pay past-due
legal bills and cover future costs.

The fee-payment issue has gained prominence in
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recent years, following a 2003 U.S. Justice
Department memo that advised prosecutors to
credit companies that cooperate with the
government in an effort to avoid indictment. The
memo, written by former Deputy Attorney General
Larry Thompson, advises that a company's
willingness to advance legal fees to "culpable
employees” may signal a lack of cooperation. A
spokesman for PepsiCo Inc., where Mr. Thompson
is now the general counsel, says he wouldn't
discuss the memo.

Until now, the nonpayment of legal fees has been
most heavily debated in the government's ongoing
tax-shelter case against former executives of
KPMG LLP, which is scheduled for trial in New York
in September. Yielding to government pressure,
the accounting firm hasn't reimbursed these
executives since 2004 in what Stanley Arkin, an
attorney for one of the defendants, calls "a way of
unfairly breaking down the defendants’' ability to
resist the government." KPMG declines to
comment.

In their investigation of accounting fraud at
HealthSouth Corp., federal prosecutors informed
the company that the payment of fees to indicted
executives would be viewed as a sign of
noncooperation, according to lawyers in the case.
The company later withheld fees to former chief
executive Richard Scrushy, the only indicted
executive who pleaded not guilty to federal
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charges. A jury in Birmingham, Ala., acquitted him
of fraud in 2005.

Federal prosecutors also encouraged Symbol
Technologies Inc. to withhold fees from
executives charged in an alleged accounting fraud
at the New York maker of bar-code scanners,
according to company counsel Andrew Levander.
Last month, in Central Islip, N.Y., U.S. District
Judge Leonard Wexler ended the trial of three
former Symbol executives after jurors said they
were deadlocked.

Symbol was able to pay the executives' fees after it
convinced prosecutors that company bylaws
required it to do so, Mr. Levander says. "The
government is not sensitive to the fact that a
failure to indemnify can harm a company's ability
to attract talented officers and directors in the
future,” the lawyer says.

Enterasys, based in Andover, Mass., makes
wireless products and computer hardware. It was
spun off by Cabletron Systems in 2000 and co-
founded by New Hampshire Gov. Craig Benson
before he went into politics. Gov. Benson hasn't
been charged with wrongdoing. The executives,
whose trial is set for June, are accused of
artificially inflating revenue in 2001. Four other
top executives, including the company's chief
executive, have pleaded guilty to charges relating
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to accounting fraud.

Enterasys has agreed to cooperate with the
government's fraud investigation, according to
company lawyer Harvey Wolkoff. In 2004,
prosecutors encouraged Enterasys not to pay the
defendants' legal bills, in order to comply with its
cooperation agreement, according to Mr. Wolkoff.

The law in Delaware, where the company is
incorporated, authorizes Enterasys to advance
legal fees to the defendants. Still, prosecutors
asked Enterasys to contest the law. It was an
appropriate request, says Mr. Wolkoff: "If [the
defendants] did something criminal, why should"
their legal fees be reimbursed?

The Enterasys defendants asserted in court filings
that they have been hampered from proving their
innocence by a lack of funding. In a February
filing, the defendants claimed Enterasys stopped
paying their legal fees in the summer of 2005,
hurting their ability to investigate the
backgrounds of witnesses and to review
"voluminous" documents. Prosecutors have
pressured Enterasys to cut off fees in order to
"gain a substantial advantage at trial," defendants
asserted in the filing.

Whatever the outcome of the Enterasys trial,
Robert Bonner, a defense lawyer with Gibson,
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Dunn & Crutcher LLP in Los Angeles who isn't
involved in the New Hampshire case, worries that
in the future more companies will "throw [indicted]
executives to the wolves." His rationale: "The
consequences of an indictment are so cataclysmic
that companies will do anything to avoid it."

Write to Nathan Koppel at nathan.koppel@wsj.com1

URL for this article:

http:/fonline.wsj.com/article/SB114352166837109875.htm!
<http:/lonline.wsj.com/article/SB114352166837109875.htmI>
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(1) mailto:nathan.koppel@wsj.com
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Business needs justice too

Turning corporate lawyers into snitches
helps nobody PATTI WALDMEIR Page 9

What took so long?

Refco reminds us that market trading is a
risky business JOHN GAPPER Page 13
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* Why lawyers need to keep

ol
PATTI WALDMEIR
LEGAL COUNSEL

Everybody knows it is a
bad idea to lie to the
government. But, in
America, it can also be a
crime to lie to your
corporate lawyer.

Prompted by the evils of
Enron, the energy trader,
and spurred on by the
general public perception
that corporate America and
its lawyers are a bunch of
crooks, federal prosecutors
have spent years trying to
conscript the legal
profession to help them
catch white-collar
criminals. The federal
government has privatised
such a big chunk of
corporate law enforcement
that talking to your lawyer
is seen, these days, as no
different from talking to a
government agent.

In one recent case,
prosecutors managed to
persuade former executives
of Computer Associates, the
software company, to plead
guilty to obstructing justice
not because they lied to
government investigators,
but because they lied to a
law firm the company hired
to investigate itself. The
theory was that they ought
to have known their
untruths would end up in
the government's hands and
thus lying to a lawyer was
the same as lying to a
G-man.

So American executives
are caught in a bind: if the
government asks, they can
keep quiet and invoke the
constitutional right to avoid
self-incrimination; but if the
lawyers ask, they must
answer or get fired. The
prosecutors have found a
way to do an end run
around the constitution.

But now a range of
interest groups across the
political spectrum, from the
US Chamber of Commerce
to the American Civil
Liberties Union, is fighting
back. They say it is time
for prosecutors to go back
to catching criminals and
for lawyers to revert to
their time-honoured role of
trying to keep the innocent
(not to mention the guilty)
out of jail.

Talk to any American
corporate lawyer these days
and he is likely to complain
about this issue. The
chamber, the Association of
Corporate Counsel and the
American Bar Association:
all say it has become
almost routine for federal
prosecutors to compel
companies to waive the
ancient privilege that
protects attorney-client
communications, in
exchange for promises of
leniency. According to a

.recent survey by the

National Association of
Criminal Defence Lawyers,
nearly half of all outside
counsel surveyed reported
that since Enron there had
been an erosion of
lawyer-client privilege, or in
the lesser protections
afforded to lawyer “work
product” (materials
prepared by a lawyer to

prepare for litigation).
Companies have little
choice but to trade secrecy
for leniency: for most
companies. a trial is
tantamount to a death
sentence even if, as in the
case of Arthur Andersen,
the conviction is eventually
overturned by the US
Supreme Court. And long
before they can start
defending themselves in a
real court, companies lose
in the court of shareholder

Turning lawyers into
snitches will not
clean up corporate
America — it will just
stop businesses from
seeking legal advice

opinion: any company that
tries to assert privilege
invites immediate public
condemnation for

secrecy, and a
commensurate drop in their
share price.

Tom Donochue, president
of the US Chamber of
Commerce, says all this
amounts to “stacking the
deck against business”, and
that turning lawyers into
snitches will not, in the
end, clean up corporate
America - it will just stop
businesses seeking the legal
advice that could keep them
clean in the first place.

It is a hard argument to
make to a big-business
hating public; that lawyers

need to be able to keep
corporate America’s secrets.
in the interests of justice
and American prosperity.
Bill Mateja, a former senior
justice department official
who oversaw the
prosecution of Computer
Associates but has since
turned his hand to
defending corporate
America, says all the

fuss over privilege is
overdone.

He says the problem is
not that prosecutors are
pressuring companies to
waive privilege but that
lawyers think they have to
cave in to get a deal, so
they do so without being
asked. This seems a
distinction without a
difference: the Feds have
made their point so well,
they do not even need to
threaten any more, But Mr
Mateja counters that there
are ways round this
problem: lawyers can give
the government the facts it
needs about corporate
wrongdoing, without
breaching privilege. If they
do that, prosecutors will
leave them and their
sacred protections
untouched.

But prosecutors should
ease up on the pressure:
they have enough power as
it is. They should stop short
of the tyranny of interfering
with a lawyer's duty to
defend his client. The
privilege between lawyers
and their clients has been
around since the Magna
Carta: justice will nat be
served by dispensing
with it now.
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Law AD BBYING IN THE NATION'S CAPITAL

OCTOBER 17, 2005

E Justice Leugue. They make unlikely bedfellows, but last Friday, legal
groups on the left and right came together with a unified message: Attomney-client priv-
ilege is under attack. The setting was the headquarters of the U.S. Chamber of
Commerce, which along with the Association of Corporate Counsel, the American
Civil Liberties Union, and the National Association of Criminal Defense Lawyers,
is gearing up for a lobbying effort against the recently revised changes to the federal
sentencing guidelines. They are concerned that investigators with the Justice
Department and the Securities and Exchange Commission increasingly reward compa-
nies that agree to waive privileged communications with their lawyers. In so doing, the
government is undermining a long-standing tenet of the U.S. justice system, the right to
counsel. The practice, which became more common during the wave of corporate scan-
dals that followed Enron’s collapse, effectively forces companies to disclose confiden-
tial information they share with their attorneys, the groups maintain. That makes it
more difficult for lawyers to learn facts and give sound advice. “A lack of candid com-
munication between executives and their lawyers may lead to more corporate failure,”
says Fred Kerbs of the ACC. That outcome, says Caroline Fredrickson, legislative
director of the ACLU, leaves a lingering “worry that precedents in the corporate arena
could turn into problems when individuals are concerned.” —Ewma Scuwarrz
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Taking It from All Sides

NEED PROOFTHAT ATTORNEY- Who has challenged your company’s right to assert privilege?
dient privilege is under seige? 25 ———pgg

Consider the preliminary results 5y _| i - . e

of a survey by the Association of ‘
Corporate Counsel. Roughly 30
percent of the 363 in-house at-
torneys who responded to the 5
online poll say that they've per-

15
10

Percent

Other side in civil Auditor Federal regulator  Other side in nonlitigation Federal prosecutor

sonally exgenenced a privilege litigation or prelitigation dispute

challenge since the wave of car- or negotiation

porate fraud scandals started L . . .

in 2001 Under what circumstances should privileged infomation be disclosed to the government?
According to ACC, it's the 50 Ui -

first time that this issue has been

quantified. ACC announced the i

initial results of its survey in § 30

April. It's keeping the poll open = 20 - '

until August, when it will present 1 1%

its findings to an American Bar 3 - i e

Association task force that's Under no Only if there's a guarantee  Ina criminal probe  In a criminal probe Under a settlement

looking at the is circumstances that review won't of an executive the of any company with authorities that
g B waive privilege with company has executive would limit the

—SUE REISINGER regard to third parties cut loose company's liability

DOJ_NMG_0141638




THE NATIONAL

JOURNAL

LAW

DAILY UPDATES AT NLJ.COWN

THE WEEKLY NEWSPAPER FOR THE LEGAL PROFESSION

# WHITE-COLLAR CRIME

Lawyers fear a DOJ ‘culture of waiver’

Corporate investigations
rely too often on waiving
privilege, attorneys say.

By Marcia Coyle

STAFF REPORTER

WASHINGTON—A, survey of in-house and
outside counse! by a coalition of business
and legal organizations reports that a
“culture of waiver” of the attorney-client
privilege now exists in corporate investi-
gations by the U.S. Department of Justice
(DOJ) and other federal agencies.

The survey, conducted in response to
arequest for data on the issue by the U.S.
Sentencing Commission and others,
drew responses from 1,400 in-house and
outside counsel and was designed to cap-
ture more information about govern-
ment and auditor requests and implicit
expectations for privilege and work-
product waivers, according to Stephanie
Martz of the National Association of
Criminal Defense Lawyers (NACDL), a
member of the Coalition to Preserve the
Attorney-Client Privilege.

“We asked the questions every possible
way we could think to capture as much
data as we could,” said Martz, director of
NACDL's white-collar crime project. “We
asked whether a privilege waiver was
requested directly and unambiguously or
indirectly, or whether it was inferred
from [government officials’] statements;
whether counsel thought requests had
increased; whether it was made a condi-
tion of cooperation, and which [govern-
ment] offices were doing it.”

The survey results, which were sub-
mitted on March 7 to the House Judiciary
Committee’s subcommittee on crime, ter-
rorism and homeland securily, included
the following:

M Nearly 75% of both inside and out-
side counsel agree that a “culture of
waiver” has evolved in which govern-
ment agencies expect a company under
investigation to waive legal privileges
(1% of in-house counsel and 2.5% of out-
side counsel disagreed with the state-
ment).

B Of the respondents who confirmed
that they or their clients had been sub-
ject to investigation in the past five years,
approximately 30% of in-house counsel
and 51% of outside counsel said that the
government expected waiver in order o
engage in bargaining or be eligible for
more lenient treatment.

B Of those who had been investigated,
55% of outside counsel said the privilege
waiver was requested either directly or
indirectly; 27% of in-house counsel con-
firmed that experience.

Eight percent of outside counsel and
3% of in-house counsel said they “in-
ferred it was expected.”

At the subcommittee hearing, Associ-
ate Attorney Gencral Robert McCallum
denied claims by business and legal
groups that waiver of the privilege is the
norm in Justice Department investiga-
tions. “We do not believe |waivers] are
routinely requested,” he said, adding
that there are “many instances™ where
the department has gotten information
without privilege waivers. “Waiver is but
one factor in determining cooperation,”
he said.

Presenting the opposite view were
former Attorney General Richard Thorn-
burgh of the Pittsburgh office of Kirk-
patrick & Lockhart Nicholson Graham;
Thomas J. Donohue, president of the U.S.
Chamber of Commerce: and William M.
Sullivan Jr. of Chicago-based Winston &
Strawn.

Thornburgh said his firm’s pariners
report that waiver requests are standard
practice.

“The trend is to demand waiver as a
precondition for favorable treatment for
cooperation,” said Thornburgh. “This is
not an issue that Washington lobbyists
have orchestrated.”

The survey results are inconsistent
with a survey conducted in 2002 by then-
U.S. Attorney Mary Beth Buchanan from
the Pittsburgh U.S. attorney’s office. She
reported in a law review article:

“The survey rosults indicate that re-
quests for waivers simply are not the
norm,” she wrote. “In contrast, those
who argue that waivers are required fre-
quently do so on the basis of anecdotes
without any supporting data.”

Walivers not the norm?

The Justice Department maintains
today that waivers are not the norm.

But the Buchanan survey was con-
ducted several years ago and its ques-
tions were asked in a very narrow way,
said Susan Hackett, senior vice president
and general counsel of the Association of
Corporate Counsel, also a member of the
Coalition to Preserve the Attorney-Client
Privilege.

Hackett said that the coalition’s more
rccent and detailed survey supports its

T g piid s
most regiiested by the government in

Atiarney-Client Pivilege.

contentions that the privilege and the
work-product doctrine as applied in the
corporate context are under attack.

The NACDL's Martz agreed, saying, “1
think the only way DOJ can get its arms
around the problem is to accept our sur-
vey as accurate or do their own that is
every bit as detailed as ours of U.S. attor-
neys. DOJ should ask: How often have
you received information pursuant to a
waiver—and work back from there.

“There’s really no thing such as a
voluntary waiver at this point,” Martz
insisted. (8
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Ratted OQut

That reassuring corporate attorney who asked you a few questions may turn out fo be the
long arm of the law | By Daniel Fisher and Peter Lattman

HE U.S. SUPREME COURT’S DECI-

sion in May overturning the con-

viction of Arthur Andersen came

too late to save the accounting firm,

of course, but the legacy of Ander-
sen and its collapse lives on among fearful
corporate executives and tough-talking pros-
ecutors. Accused of illegally shredding docu-
ments in the Enron accounting scandal, An-
dersen maintained its innocence—and got
hit with a criminal indictment that drove
away its image-conscious customers.

The lesson for corporations: If you play
tough with us, we indict you—and then
you're dead. So now companies are cooper-
ating with government investigators at the
mere threat of indictment, handing over
internal documents, waiving the privilege
that normally shields attorney-client com-
munications and ratting out individual
employees as targets for prosecution.

Shed no tears over corporate miscreants,
of whom lately there have been many. “The
notion that a company should sit and pro-
tect corporate employees who engaged in
wrongdoing is patently absurd,” says Robert
Giuffra, a white-collar-criminal lawyer.

But is it possible that companies are ced-
ing too much power to prosecutors in order
to avoid indictments—and shortchanging
employees’ rights? “There was a time when
companies would try to step up to the plate,
even try to take a guilty plea to protect their
individual employees,” says N. Richard
Janis, a former assistant U.S. Attorney in

HYZY1 UYHOZ AB NOLLYHLSNI
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Washington, D.C. “Now it’s just the
opposite.”

Time Warner, Merrill Lynch, Com-
puter Associates and Monsanto are
among the big companies that have cut
so-called deferred prosecution agree-
ments with prosecutors. Under these
deals the corporation agrees to turn over
to the government whatever it wants,
often including communications
between lawyers and the executives who
hired them. In exchange the government
agrees to delay, and ultimately drop,
charges.

The talk-or-else rules were laid out in
a January 2003 memo by Deputy U.S.
Attorney General Larry D. Thompson:
Prosecutors could go easy on compa-
nies—protecting the jobs of innocent
employees—in exchange for coopera-
tion. That cooperation includes “will-
ingness to identify the culprits” and
waiving the attorney-client privilege.
Companies can do that because the
attorney-client privilege is between the
employer and the attorney

Frank Quatirone found out at trial what was
hiding in his employer’s files; Hanl Gre

convicted in September 2004 and sen-
tenced to 18 months in jail.

Last year an internal investigator for
Symbol Technologies was forced to turn
against executives in an accounting fraud
case. Andrew Levander, a former prosecu-
tor hired by the board, says SEC officials in-
sisted he waive attorney-client privilege
covering the executives. “Either you do this
investigation right or we'll be tearing this
company apart for years,” he says the SEC
told him. He waited seven months before
agreeing and says he now doesn’t regret the
decision. He uncovered information that
led to guilty pleas by six ex-
ecutives; another six face
trial in July.

There’s a little problem
here, says Hackett. By depu-
tizing in-house lawyers as
government snitches, pros-
ecutors may be squelching
the very type of internal
communications companies
need to make sure they're
complying with the law.

eenberg

that companies that cooperate too readily
with the government also might be able
to steer an investigation away from
higher-level executives. Corporations
“fire people, stop paying their legal fees,
do all sorts of things to curry favor with
the government,” he says.

One of the most devastating tactics
is to cut off access to documents an
employee needs to prepare a defense.
White-collar criminal cases usually come
down to whether the defendant knew he
was breaking the law. Prosecutors can
show this by trundling out e-mails and
memos that contradict
the defendant’s previous
statements, as they did in
Quattrone’s case. Even
Maurice (Hank) Green-
berg, the powerful for-
mer chairman of AIG, felt
compelled to assert his
Fifth Amendment right
to remain silent after the
company cut off access to
documents he needed to
prepare for an interview
with SEC investigators.

The atmosphere of
mutual suspicion is

_ took the Fifth because he didn’t know,  cnoughtomakeanexecu-

Thompson’s policy set up a Hobson’s
choice for employees caught up in an
internal investigation: Talk to in-house
lawyers and risk that they will tell all to
prosecutors (who will come after you
later), or get fired for failing to cooper-

e.” If you know the in-house lawyer is
a mini-G-man, are you inviting him to
important strategic meetings?” says Susan
Hackett, senior vice president of the
17,500-member Association of Corporate
Counsel.

At his 2003 trial for obstruction of
justice, former Credit Suisse First
Boston investment banker Frank Quat-
trone faced a tough adversary: David
Brodsky, the general counsel for his for-
mer employer. Brodsky testified after
CSFB agreed with prosecutors to waive
the attorney-client privilege, including a
key phone call Brodsky made to Quat-
trone. After a mistrial Quattrone was

50 F O R B E S s Julyd,2005

Stephen Saltzburg, a
former Department of Jus-
tice official who now
teaches white-collar crimi-
nal procedure at George
Washington University Law
School, says in-house
lawyers will typically ask,
“What's the worst-case sce-
nario here? What are we
facing?” Notes of such a
conversation, Saltzburg
says, could become a virtual admission of
guilt if they indicate the employee recog-
nized the potential illegality of his actions.

Gerald Lefcourt, a New York white-
collar defense attorney, says he has a client
who can’t figure out how to negotiate
with the government because his
employer has waived attorney-client priv-
ilege and he has no idea what might be
incriminating. Lefcourt also contends

tive think twice about
staying in the business.
Robert Merritt, the for-
mer chief financial officer
of Outback Steakhouse,
announced his resigna-
tion to surprised analysts
in  April, citing the
“recent lunacy” over lease
accounting that forced
the company to restate
earnings. Under the Sar-
banes-Oxley Act, Merritt
notes, even a minor accounting miscue
can become a criminal case if e-mails or
testimony from an in-house lawyer look
suspicious.

“I've made enough money to live
on, and putting that at risk wasn’t
worth it,” says Merritt, 53, who retired
May 27 after 23 years of working in pub-
lic companies. “It’s extraordinarily easy
to step across that line.” F

DOJ_NMG_0141641

STEPHEN CHERNIN/GETTY; DIANE BONDAREFF/ BLOOMBERG NEWS (TOP)



BurrellesLuce Express
75 East Northfield Road/ Livingston, NJ 07039 / 973-992-6600

SOURCE: DIJC Law (Los Angeles, CA)
SUPPLIER: eClip
DATE: 04-11-2006
HEADLINE: Panel Tosses Language in Guidelines

Source Website

Pressure to Waive Attorney—Client Privilege Is Out
By Lawrence Hurley and Anna Oberthur

Daily Journal Staff Writers

WASHINGTON - The U.S. Sentencing Commission has taken the unusual step of removing language from
corporate sentencing guidelines that encouraged prosecutors to force corporations to waive atrorney—client

privilege.

Previously, judges could reduce sentences for corporations if the privilege was waived, as it was deemed a
sign of cooperation with prosecutors.

But after coming under fire from the U.S. Chamber of Commerce, the American Bar Association and other
legal groups, the commission quietly removed the provision last Wednesday.

"That's excellent,” Berkeley—based white—collar crime defender Cristina Arguedas said Monday. "It looks like
the tide is turning."

It is commonplace in corporate fraud investigations for federal prosecutors to ask company lawyers to turn
over privileged information such as the reports stemming from internal audits.

Arguedas, a partner at Arguedas, Cassman &Headley, said the Department of Justice often uses its right to
lean on corporations to waive aftorney—client privilege "like a bludgeon"” instead of exercising its discretion.

The coalition of groups that pushed for the change is now setting its sights on an internal Department of
Justice policy that encourages prosecutors to seek privilege waivers when investigating corporations.

“It's going to be an uphill battle," admitted Susan Hackett, senior vice president and general counsel of the
Association of Corporate Counsel.

Her group has a meeting at the agency later this week where the matter will be discussed, she revealed.

Hackett said the commission's decision "gives us the ammunition we need to convince the department" to
change its policy.

The agency's procedures are listed in what is known as the "Thompson memo," named after its author, former
Deputy Attorney General Larry Thompson.

The memo states that prosecutors should take into account how cooperative a corporation has been before
even deciding whether to file charges.

Factors to take into account include "the corporation's timely and voluntary disclosure of wrongdoing and its
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willingness to cooperate in the investigation of its agents, including, if necessary, the waiver of corporate
attorney—client and work product protection,” the memo says.

The guidelines allow local departments flexibility in determining when to seek atforney—client privilege
waivers.

In San Francisco, at least, "there was a productive exchange between the government and the defense so that
waivers weren't necessary as a general rule,” said white—collar defense afforney Nanci Clarence, of Clarence
&Dyer in San Francisco.

On other hand, it can be harrowing for aftorneys handling cases in other parts of the country where federal
prosecutors are taking what Clarence called “an overly strict interpretation.”

The Department of Justice did not respond by press time to a request for comment on the sentencing
commission's decision.

Peter J. Henning, a law professor at Wayne State University Law School in Detroit, said the sentencing
commission's decision will matter only if Justice follows its lead. This is because the sentencing commission's
guidelines only come into play after a corporation has entered a guilty plea.

That leaves the Department of Justice plenty of opportunities to bargain with corporate players.

“I don't think it will change the way the department does things or the way corporations and their lawyers
approach negotiating with the department,” Henning said.

Peter Lawson, director of congressional and public affairs at the U.S. Chamber of Commerce, also conceded
that the commission’s decision "won't technically affect ... the vast majority of cases.”

But he said it would put pressure on the Department of Justice to change its policy, particularly because both
Congress and the federal judges have begun to question it in recent months.

Members of the House Judiciary Committee's subcommittee on crime, terrorism and homeland security held a
hearing on the issue in March at which both Democrats and Republicans expressed concern about the policy.

"The reason there's a problem with the Thompson memo is that companies don't have a choice but to settle if
they want to stay in business,” Lawson said.

He predicts that if the Department of Justice doesn't change its policy, Congress or the judiciary will take
action, instead.

For Keith Paul Bishop, a corporate and securities atforney at Buchalter Nemer in Irvine, it reflects a growing
concern among lewyers about the erosion of atforney—client privilege.

“It is a real important step in eliminating this overwhelming pressure of companies to waive attorney—client
privilege,” Bishop said. "It's a big deal.”

Although, technically, waivers of aftorney—client privilege are not required, in practice it has become almost
inevitable that either the U.S. attorney's office or the Securities and Exchange Commission will ask for such a
waiver directly or implicitly as an element of cooperation, Bishop said.

“The change itself is small, but the impact will be very large," Bishop said. "It will start to reshape the basic

assumption about what cooperation really means, moving away from the assumption that cooperation means a
waiver of attorney—client privilege.
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American Bar Association President Michael S. Greco would appear to agree with that assessment.

He pointed to the coalition of groups that campaigned for the change, including the American Civil Liberties
Union and the National Association of Manufacturers, as a sign of how much importance should be attached
to attorney—client privilege.

"The range of viewpoints represented demonstrates how fundamental the attorney—client privilege is to our
society, and the shared concern about the government's recent policies to diminish it,” Greco added.

Highlights: Attorney, attorney, lawyers, counsel, Association of, Corporate Counsel, attorneys
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 WHITE~COLLAR CRIME

Eroding privilege hurts
corporate compliance

Pressure to waive
privilege dissuades
open airing of problems.

By Leonard Post

STAFF REPORTRR
FEAR THAT FEDERAL prosecutors will
continue to pressure corporations under
investigation to walve attorney-client
privilege and work-product protections
hampers corporate compliance efforts,
say two surveys of corporate
lawyers released this month.
Putting the squeeze on
corporations to waive these
rights in exchange for le-
niency has had unintended
effects on corporations try-
ing to comply with the Sar-
banes-Oxley Act and other
regulations, said Susan
Hackett, senior vice presi-
dent and gereral counsel of
the Association of Corporate
Counsel (ACC).
“Prosecutors’ efforts are having the
perverse opposite effect on our efforts to
promote accountability and transparen-
cy.” Hackett said. “The message they're
sending is to shut up and go for deep cov-
er. They're not going to seek out their
lawyer anymore when their lawyer could
T

Fear of
lawyers
becoming
‘Exhibit A.’

well become Exhibit A for the prosecu-
tion.”

The U.S. Department of Justice did
not return calls seeking comment.

ACC found that 30% of the clients ol
the 363 in-house lawyers who responded
to its survey had “personally experi-
enced” an erosion in protections afford-
ed by attorney-client privilege and the
work-product doctrine, since Enron col-
lapsed about four years ago.

\
That percentage leapt to 47.6% of the

clients of the 356 outside counsel who re-
sponded to the White Collar Crime Pro-
ject of the National Associa-
tion of Criminal Defense
Lawyers (NACDL).

Project director Stephanie
Martz asserted that the risk
of losing the privilege makes
for less candor, and a fear to
put things in writing.

“Our efforts are made
‘particularly difficult when
lawyers have to begin inter-
views with employees with
Miranda warnings,” said
Martz. “That's no way to seriously probe
for problems and try to selve them.”

Waive goodbye
Commentary to Federal Sentencing
Guidelines that took effect last November
say that failure to waive attorney-client
privilege and work-product protections
Pz

WORRIES OVER EROSION OF PRIVILEGE

Percentage of clients who have experienced an erosion in privilege and
work-product protection in the last four years:

48% outside counsel
30% in-house counsel

Party most likely to dissuade attorneys from asserting privilege:

In-house: opposing parties (223%)

Outside counsel: federal prosecutors (25%)

Circumstances in which regulators should be allowed to request disclosure:

(in-house counsel)
44% under no circumstances

22% privilege still protected as to third parties

8% criminal investigation of a leader the company has terminated
96 criminal investigation of company leader

1% in settlement that would limit company liability

Percentage of senior-level employees who are aware of/rely on privilege when

consulting attorneys:
939 1n-house
88% outside

Sources: Associate of Corporate Counsel and the National Association of Criminal Defense

Lawyers. =

won't be held against an entity or official
in scoring points for sentence reductions
based on cooperation “unless such waiv-
er is necessary in order to provide timely
and thorough disclosure of all pertinent
information known to the organization.”

That's a giant “unless,” said Andrew
Good of Boston's Good & Cormier, who
often represents corporate officers in
criminal matters.

“The practical reality is that the
[Department of Justice] policy is to pe-
nalize corporate defendants who do not

waive attorney-client privilege,” asserted
Good. “You get a more lenient deal if you
do and a less favorable deal if you don't.
The exception swallows the rule.”

Corporations can avoid being charged
at all or can lessen their potential culpa-
bility by waiving their attorney-client
privilege and work-product protections,
according to a January 2003 memo
written by then-Deputy Attorney General
Larry D. Thompson to department
heads.

Thompson, who is now senior vice
president, government affairs; general
counsel: and secretary of Purchase, N.Y.-
based PepsiCo. was not available for
comment.
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An issue of trust

The surveys, designed by ACC, reflect
that in-house and outside counsel see
pretty much the same landscape. About
96% of those surveyed agreed that the
privilege improves a lawyer’s ability to
monitor, enforce and/or improve a com-
pany’s compliance initiatives. The crux
of any attorney-client relationship is
trust, said Laura Stein, general counsel
of Qakland, Calil.-based cleaning prod-
ucts maker The Clorox Co., and chair-
woman of ACC's advocacy commillee.
And that's not diminished by the fact that
a client is a corporation.

“It is crucial to encourage employees
of the client to feel comfortable discuss-
ing even the most sensitive matters,”
said Stein. “Which will lead to greater

. compliance.”

Ninety-three percent of in-house
counsel believe that their senior-level
corporate clients rely on the privilege.
Barry Nagler, general counsel of Paw-
tucket, R.I.-based toy maker Hasbro Inc.
and ACC’s treasurer, explained why.

“In-house counsel are uniquely en-
gaged in the front end of decision-making
and can prevent bad things from hap-
pening,” said Nagler. “But you can't stop

1 whalt you don't know."

NACDL and ACC filed separate amicus
briels in the appeal by the Arthur Ander-
sen accounting firm from its criminal
conviction for obstruction of justice. That

| conviction—which was effectively a

death sentence for the company—was
based on advice the firm got from an
in-house counsel. Ardersen v. U.5.. No.
04-368 (5th Cir.). Oral arguments are sel
for April 27. [See Page 7.)
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Granting Corporate Attorney-Client Privilege Waiver
Standard Operating Procedure, Survey of Lawyers Says

hree out of four lawyers in corpo-

rate practice believe that federal
prosecutors and agencies routinely
demand wholesale waivers of
attorney-client and work-product
privileges during corporate investiga-
tions as proof that the entity is coop-
erating in good faith, according to a
new survey jointly released March 6
by the Association of Corporate
Counsel and the National Association
of Criminal Defense Lawyers.

Labeling the government ap-
proach a “culture of waiver,” lawyers
responding to the survey complained
that the erosion of legal privileges un-
dermines the confidence that corpo-
rate clients have in seeking advice
from counsel and opens the company
up to liability to third parties.

“This survey refutes the argu-
ments made by the Justice Depart-
ment that requests for these waivers
are not common, that they are appro-
priately requested, that they are rare,
and that they are vital to the depart-
ment’s work,"” Susan Hackelt, coun-
sel for the Association of Corporate
Counsel in Washington, D.C., said in
a March 7 news conference.

Coalition Report

The survey report, titled “The De-
cline of the Attorney-Client Privilege
in the Corporate Context,” focuses on
answers provided by 676 in-house
lawyers and 538 outside counsel who
responded to an online question-
naire. The survey featured 23 ques-
tions, most of them of the yes/no vari-
ety or multiple choice. Four of the
queries were open-ended and solic-
ited written details.

The survey was sponsored by the
Coalition to Preserve the Attorney-
Client Privilege, an alliance of busi-
ness and legal groups that includes
the ACC, NACDL, the American
Chemistry Council, the American
Civil Liberties Union, the National
Association of Manufacturers, and
the U.S. Chamber of Commerce.

The results were submitted to the
House Judiciary Subcommittee on
Crime, Terrorism, and Homeland Se-
curity, which held a hearing March 7
on whether government demands are
undermining  the organizations’
attorney-client privilege.

“This survey refutes the
arguments made by the Justice
Department that requests for

"

these waivers are not common.

SUSAN HACKETT,
COUNSEL FOR THE ASSOCIATION
OF CORPORATE COUNSEL,
WASHINGTON, D.C.

Round Two

In April 2005, the ACC and
NACDL published separate surveys
indicating corporate attorneys' belief
that the attorney-client privilege is
eroding due to increased government
and law enforcement demands that
organizations prove cooperation by
waiving the privilege (20 CCW 123,
4/20/05).

The sponsors of last year's surveys
presented their results to the U.S.
Sentencing Commission, which was
in the process of re-examining com-
mentary language in its guidelines
for organizational sentencing. Some
corporate counsel have said that this
language forces corporations to
waive the attorney-client and work
product privileges in order to receive
mitigation for cooperating with the
government.

Application Note 12 to Section
8C2.5 of the sentencing guidelines
provides that, to qualify for a reduc-
tion in sentence, the corporation’s co-
operation must be timely and thor-
ough, and that “thorough' coopera-

tion should include “the disclosure of
all pertinent information known by
the organization.”

According to this year's ACC/
NACDL report, the Sentencing Com-
mission responded by requesting ad-
ditional information on the frequency
with which the government has been
asking companies to waive attorney-
client and work-product protections.
The commission has set March 28 as
the deadline for receiving additional
comment,

‘Culture of Waiver’

The report identified several recur-
ring themes in the responses it
received:

s No Secrets. Nearly 75 percent of
the responding lawyers agreed that
the government has developed a “cul-
ture of waiver” in which it is rou-
tinely expected that a company under
investigation will broadly waive legal
privileges to demonstrate that the en-
tity is cooperating with investigators.
According to one survey respondent,
“Whether to waive the privilege has
not been subject to discussion; the
only question is how far the waiver
will go.”

8 Quid Pro Quo. More than half
the respondents reported that the
government has increasingly re-
quired waiver of legal privileges as a
condition of favorable treatment. Ap-
proximately 30 percent of in-house
counsel and 51 percent of outside
counsel confirmed that in the past
five years the government expected
waiver in order for a company to en-
gage in bargaining or become eligible
for more lenient treatment. “Federal
prosecutors in particular have begun
to treat waiver as almost synonymous
with cooperation,” one lawyer wrote.

u Do Ask, Do Tell. Nearly three-
quarters of outside counsel and about
two-thirds of in-house respondents

(continued on page 87)
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(continued from back page)

said that waiver expectations were
communicated through direct or indi-
rect statements by prosecutors or en-
forcement officials. One lawyer com-
plained that an assistant U.S. attor-
ney ‘“stated that asserting the
attorney-client privilege was incon-
sistent with cooperation.”

8 Collateral Damage. Attorneys
reported that 15 percent of the com-
panies that underwent a government
investigation within the past five
years indicated that the investigation
triggered third-party civil lawsuits.

Widespread Problem

According to the report, less than
1 percent of in-house counsel who re-
sponded to the survey worked for
Fortune 1000 clients or employers,
and only 12 percent of the outside
counsel worked for publicly traded
companies with more than $1 billion
in annual revenue.

This demographic, the report says,
“be(lies] the conclusion that waiver
requests, demands, and expectations
are a problem only for large, publicly-
traded companies who are at the cen-
ter of ‘headline’ scandals.”

BY LANCE J. ROGERS

The survey is available on the ACC’s
Web site at http://www.acca.com/
Surveys/attyclient2.pdf and on
NACDL's Web site at http://
www.nacdl.org/public.nsfiwhitecollar/
WhiteCollar_index.
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CORPORATE CRIME REPORTER

Corporate Lawyers Launch Attack on “Culture of Waiver”
20 Corporate Crime Reporter 11(1), March 6, 2006

Corporate lawyers will launch an attack tomorrow on what they are calling the “culture
of waiver” they believe is weakening the corporate attorney-client privilege.

The attack is being spearheaded by a number of major big business groups - including
the American Chemistry Council, the Business Roundtable, the Financial Services
Roundtable, the National Defense Industrial Association and the U.S. Chamber of
Commerce.

And it’s being coordinated by the National Association of Criminal Defense Lawyers
(NACDL) and the Association of Corporate Counsel (ACC).

Tomorrow, the House Judiciary Committee Subcommittee on Crime, Terrorism and
Homeland Security will hold a hearing on the matter.

Three of the four witness — Dick Thornburgh of Kirkpatrick & Lockhart, William Sullivan
of Winston & Strawn, and Thomas Donahue, the CEO of the U.S. Chamber of Commerce
-- will present the corporate side of the issue.

Associate Attorney General Robert McCallum will present the government’s side — which
is, in a nutshell — we don’t demand waivers of corporate attorney/client privilege.

The centerpiece of the corporate attack is a survey of NACDL’s 13,000 members and
ACC’s 4,700 members.

The survey was put together by Stephanie Martz of the NACDL and Susan Hackett of
ACCA.

Martz said that the Crime Subcommittee hearing grew out of a conference held in
November 2005 by the NACDL and the U.S. Chamber of Commerce.

At the conference, Judiciary Committee Chairman F. James Sensenbrenner (R-
Wisconsin) expressed interest in a hearing on the subject of waiver of corporate attorney-
client privilege.

When asked whether legislation was in the offing, Martz said — “not so far.”

“But oversight by House and Senate Judiciary Committees will certainly have some
effect,” Martz said. “I don’t know whether they would ask for more reporting, or request
better guidelines. Our preliminary conversations with members of the Crime
Subcommittee indicate that more hearings are probably in the offing.”

The survey found that almost 75 percent of both inside and outside counsel agreed that
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& “‘cdlture of waiver’ has evolved in which governmental agencies believe it is reasonable
and appropriate for them to expect a company under investigation to broadly waive
attorney-client privilege or work product protections.

The survey also found that:

* Fifty-two percent of in-house respondents and 59 percent of outside respondents said
they believe that there has been a marked increase in waiver requests as a condition of
cooperation.

* Of the respondents who confirmed that they or their clients had been subject to
investigation in the last five years, approximately 30 percent of in-house respondents
and 51 percent of outside respondents said that the government expected waiver in order
to engage in bargaining or to be eligible to receive more favorable treatment.

* Of those who have been investigated, 55% of outside counsel responded that waiver of
the attorney-client privilege was requested by enforcement officials either directly or
indirectly. Twenty-seven percent of in-house counsel confirmed this to be true.

The survey results directly contradict a 2002 survey conducted by Mary Beth Buchanan,
the U.S. Attorney in Pittsburgh, of all 94 U.S. Attorney’s offices.

That survey found that waivers were requested in only a handful of cases.

“The survey results indicate that requests for waivers simply are not the norm,”
Buchanan wrote in 2004. “In contrast, those who argue that waivers are required
frequently do so on the basis of anecdotes without any supporting data.”

How can the results of both surveys be true?

“It could be that the truth is somewhere in between,” Martz said. “Inside and outside
lawyers feel such pressure to waive that they waive whenever there is a problem and
before waiver is requested.”

“But I would still lay the blame at the door of the government,” Martz said. “In its survey,
the government asked the U.S. Attorneys - do you formally request privilege waivers on a
routine basis?”

“Well, they could all say no and still be asking on a periodic basis,” Martz said. “Or they
could say to themselves — I didn’t ask, but I did emphasis the Thompson factors. Or, I
didn’t ask, but I did explain that they might get more favorable treatment if they waived.”

Home

Corporate Crime Reporter
1209 National Press Bldg.
Washington, D.C. 20045
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March 27, 2006
VIA ELECTRONIC FILING

United States Sentencing Commission
One Columbus Circle, N.E.

Suite 2-500, South Lobby
Washington, D.C. 20002-8002

Attention: Public Affairs—Priorities Comment

Re:  Follow up pursuant to the testimony of the Coalition to Preserve the Attorney Client
Privilege: Request for changes to the commentary language of Section 8C2.5 regarding
waiver of the attorney-client privilege.

Dear Commissioners and Staff:

On behalf of the Coalition to Preserve the Attorney-Client Privilege,' please accept our thanks for
allowing us time to present our views to you on March 15, 2006, during Panel Three of your
hearings schedule.

You have our testimony — both oral and written, as well as the document providing the results of
our privilege survey of in-house and outside lawyers. On March 28, we are filing under separate
cover a formal comment letter on behalf of this Coalition, as well. And of course, you have our
previous testimonies and submissions.

I only wish to offer one follow-up from our testimony based on the back-and-forth discussion with
the Commissioners. Ex-Officio Commissioner Michael Elston of the Department of Justice
challenged our testimony regarding the statement of Associate Attorney General Robert McCallum
before Members of Congress at the March 7, 2006, House Judiciary Committee Subcommittee
hearings on the erosion of the attorney client privilege. The Coalition noted it its testimony to you
that Mr. McCallum suggested at the Congressional hearing that the Department of Justice would
not challenge the removal of the privilege waiver language; Mr. Elston suggested that our report of
that hearing was incorrect, and that our statement that Mr. McCallum was retracting what he told
Congress when he testified before the Sentencing Commission earlier in the morning on March 15
was inappropriate.

While we did not wish to argue the issue further at the hearing and while we certainly do not
dispute what Mr. McCallum told the Commission on March 15 during its first panel of speakers
(namely, that the Department would object to any changes in the language), we think it important
for the Commission to know what it is that Mr. McCallum actually did say to the Congress on
March 7, since the Members who were pressing him on waiver issues eased off their questioning on

! The complete listing of Coalition members appears at the end of this letter. Please note that the American Bar
Association is not a member of this coalition, but regularly cooperates in the Coalition’s work and has participated
side by side with the Coalition in regard to this effort.
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the Sentencing Guidelines language after he made the following statement. (And Representative
Lundgren was not the only Member who mentioned concern about the Sentencing Guidelines’
privilege waiver language — see our March 28 submission for more quotes from other Members of
the House.) Members of Congress who were present at this hearing and who oversee the work of
this Commission may have reason to believe that the privilege waiver language will not be a
continuing issue of contention as a result of Mr. McCallum’s statements.

We have produced the relevant text of the preliminary transcript for your reference below. (The
final transcript of this session is not available to us to submit with this letter.)

Beginning at line 1295 and ending at line 1325 of the preliminary transcript of the Office of the Clerk of
the U.S. House [White Collar Enforcement (Part [): Attorney-Client Privilege and Corporate Waivers,
Tuesday, March, 7, 2006, House of Representatives, Subcommittee on Crime, Terrorism, and Homeland
Security, Committee on the Judiciary, Washington, DC]J:

Mr. Lundgren: ... And here you have a situation where you want a corporation
to follow the law, I presume. And you would want the corporation to listen to
good counsel, I would think. And here we have got a rule that seems to me to
work in the opposite direction.

And I think that that weighs heavy on me and other members here on this panel.
And so I would ask, don’t you see the creeping intrusion here? I mean, first you
have the first memorandum. Now we have the second memorandum, which is a
little tighter and a little tougher. And then, following that, you have the
Sentencing Commission saying, well, that is a bad idea. As a matter of fact, we are
going to have that as evidence of cooperation, and the lack of it as evidence of lack
of cooperation.

What is a corporate counsel to do under those circumstances?

Mr. McCallum: Well, there are a series of questions there, Mr. Lundgren.
Number one, with respect to the Sentencing Commission, the Department’s
position has been we would be comfortable with the Sentencing Commission going
back to where it was before that amendment.

Mr. Lungren: Well, is that your position? Is that the administration’s position?
Mr. McCallum: I believe that that is the Department of Justice’s review —

Mr. Lungren: That is what I mean.

Mr. McCallum: -- underway at this particular time. I do not know whether that

has been absolutely finalized. But my review of that is that there would not
necessarily be an objection to going back to the way it was before, where it was not

addressed.

I do not believe that there were any other issues that you requested we address during or
after the hearing, and so I thank you once again for your time and your courtesy in
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allowing us to present our survey findings for your consideration. Please feel free to
contact me or any of the other members of our Coalition if we can be of assistance to you
in your deliberations.

Respectfully Submitted For the Coalition to Preserve the Attorney-Client Privilege by:

ST ekt

Susan Hackett

Senior Vice President and General Counsel
Association of Corporate Counsel

1025 Connecticut Avenue, NW, Suite 200
Washington, DC 20036

202/293-4103, ext. 318
hackett@acca.com

COALITION MEMBERS:

AMERICAN CHEMISTRY COUNCIL

AMERICAN CIVIL LIBERTIES UNION
ASSOCIATION OF CORPORATE COUNSEL
BUSINESS CIVIL LIBERTIES, INC.

BUSINESS ROUNDTABLE

THE FINANCIAL SERVICES ROUNDTABLE
FRONTIERS OF FREEDOM

NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LAWYERS
NATIONAL ASSOCIATION OF MANUFACTURERS
NATIONAL DEFENSE INDUSTRIAL ASSOCIATION
RETAIL INDUSTRY LEADERS ASSOCIATION

THE U.S. CHAMBER OF COMMERCE
WASHINGTON LEGAL FOUNDATION
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Submission to the U.S. House of Representatives
Judiciary Subcommittee on Crime, Terrorism and Homeland Security

The Honorable Howard Coble, Chairman

Regarding the Subcommittee’s Hearings on “White Collar Enforcement (Part 1):
Attorney-Client Privilege and Corporate Waivers”

Tuesday, March 7, 2006

Submitted by the Coalition to Preserve the Attorney-Client Privilege:
American Chemistry Council
American Civil Liberties Union
Association of Corporate Counsel
Business Civil Liberties, Inc.
Business Roundtable
National Association of Criminal Defense Lawyers

National Association of Manufacturers
U.S. Chamber of Commerce

Chairman Coble, members of the House Judiciary Subcommittee on Crime, Terrorism and
Homeland Security, we appreciate the opportunity to submit the following statement for
the record of today’s hearing to examine the erosion of the attorney-client privilege in the
corporate context.

It is our firm belief that the attorney-client privilege in the corporate context has been
significantly weakened in recent years due largely to current Justice Department investigative
policies and practices and recent amendments to the U.S. Sentencing Guidelines that put
companies in the position of having to waive their attorney-client privilege during federal
investigations in order to receive credit, during charging and sentencing decisions, for having
fully cooperated with the authorities. This statement explains our concerns, and provides
the Subcommittee with historical context for the importance of the attorney-client privilege.

Background and Importance of the Attorney-Client Privilege

Autorney-client confidentiality is the foundation of the relationship between a lawyer and
client. The attorney-client privilege is essentially an evidentiary or procedural right
recognized by the courts when one party to litigation or other adversarial matter wishes to
exclude documents or communications from the other party’s requested production of the
first party’s files, when those files include attorney-client confidences. But increasingly,
demands to waive the attorney-client privilege are being made outside the authority and
oversight of the courts; increasingly, privilege waiver demands are unilaterally made by
prosecutors, enforcement officials, and third-party plaintiffs. Those demanding such waivers
of the privilege believe they are entitled to everything and anything that may assist them in
investigating potential misconduct at the company, even if the information is privileged.
Even corporate auditors are demanding to see privileged information as the price of a “clean”
audit lecter.

1
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While lawyers are generally bound by rules of professional ethics ! to preserve their clients’
confidences, it is the attorney-client privilege that allows a client to assert the right to the
confidentiality of its conversations with counsel. While the workings of the privilege are
more familiar in the context of an individual who, confronted with a threat of prosecution or
suit, consults a lawyer and expects that the content of their conversations will be
confidential, the U.S. Supreme Court confirmed that corporations are similarly entitled to

the protections of the privilege in the landmark case of Upjohn Co. v. United States.

The main general exceptions to the clients’ rights to maintain the privileged status of
conversations with their attorneys are:

* the crime-fraud exception (the privilege cannot apply to conversations in which the
lawyer’s advice or services will be used in furtherance of a crime or fraud); and

* the exception for discovery of communications that the client previously waived through
disclosure to any non-privileged party; such a disclosure can invalidate the client’s right to
invoke the privilege’s protections against other third parties who demand production of the
communications in the future.3

Privilege In The Post Sarbanes-Oxley Environment

While nothing has technically changed in the laws governing the application of the privilege
in the corporate context in recent years, past corporate accounting scandals have raised
concerns about the need for corporations to operate in a more transparent and accountable
fashion. However, we believe that weakening the attorney-client privilege is
counterproductive to the ultimate twin goals of promoting corporate compliance and
rewarding corporate self-reporting.

Since lawyers employed or retained by a corporation represent the entity (rather than
individual employees, officers or directors), they are particularly aware of the need to protect
the privilege. Corporate counsel find that privilege is essential to successfully counseling
those officers and employees on compliance and ethics in the daily conduct of business. In
order to perform their functions optimally, corporate lawyers must be included in executive
corporate decision-making. Success requires that they encourage clients to take a moment,
and seek legal advice in an increasingly fast paced, competitive, complex and regulated
business environment.

The privilege allows corporate counsel to advise against poor choices and help clients
understand the adverse legal implications of suggested activities without fear that their
sensitive conversations will be made public in the future. Furthermore, it provides an
important incentive to those with relevant information or concerns about possible
wrongdoing to share what they know with their counsel, who can then advise them and the
company to pursue remedial actions and proactively prevent similar problems in the future.

1 See, for example, Model Rule of Professional Conduct 1.6, and its counterpart rule in every state’s code of
professional responsibility.

2 Upjohn Co. v. U.S., 449 U.S. 383 (1981).

3 We have provided a more detailed explanation of the privilege and its application as Attachment A.

2
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If employees believe that the attorney-client privilege will not protect the confidentiality of
those conversations, conversations that are in the company’s best interests and continued
legal health will likely not occur. As the Supreme Court declared in the Upjobn case — "An

uncertain privilege . . . is little better than no privilege ac all.4
Privilege Waiver Requests Are on the Rise

Demands for waiver of privilege fall into four main categories:

1. the prosecutorial context (involving the Department of Justice, U.S. attorneys or
state attorneys general);

2. the regulatory context (most commonly with the SEC);

3. the adversarial civil litigation context (in which the other side is demanding access
to privileged or work-product material as a matter of right); and

4. the corporate audits context (as the company’s external auditors seek to comply
with the Public Company Accounting Oversight Board’s excessive interpretation of
Sarbanes-Oxley internal controls requirements).

Unfortunately, waiver of privilege to any one of these groups opens these same files to the
potential future discovery demands of any third party seeking the same or even related
information stemming from the same matter for most any other purpose. Attempts to craft a
limited waiver agreement (through the execution of a confidentiality agreement) with
government investigators or prosecutors would not be enforceable in most jurisdictions
when subsequent document production demands were made.

The Government is Contributing to Privilege Erosion

In recent years?, particularly on the federal level, criminal law enforcement and regulatory
authorities have adopted policies and employed practices and procedures that suggest that if
corporations disclose documents and information that are protected by the corporate
attorney-client privilege and work-product doctrine, they will receive credit for
“cooperation.” While this sounds like an option that a company can choose to exercise or
not, the reality is that corporations have no practical choice but to comply with this waiver
demand. In federal criminal cases against companies, prosecutors’ ability to assert a need for
waiver is reinforced by both the Justice Department’s internal policies on charging decisions
(the Thompson Memorandum®), as well as a provision of the Federal Sentencing Guidelines

4 Upjohn, supra note 2,449 U.S. at 393.

5 Former leaders of the Department of Justice have testified in alignment with out coalition thar the aggressive
waiver policies in play today were not the norm during their tenures, and are not only unnecessary to
accomplishing the Department’s goals, but deplorable and inappropriate. Ser, e.g., the testimony of former
Artorney General Dick Thornburgh before the US Sentencing Commission at
huep://www.ussc.gov/corp/11_15_05/Thornburgh.pdf; and the submitted statement of nine former senior DO]
officials, including former Attorneys General, Deputy Attorneys General and Solicitors General, attached to

this filing because the Commission did not post it to its website,

6 Deputy Attorney General Larry Thompson issued a 2003 memorandum that addressed the principles of
federal prosecution of business organizations. {(Memorandum from Deputy Attorney General Larry Thompson
to Heads of Department Components and U.S. Attorneys, “Principles of Federal Prosecution of Business
Organizations” (Jan. 20, 2003) (available at http://www.usdoj.gov/dag/cftf/corporate_guidelines.htm). The

3
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which suggests that prosecutors can demand waiver of privilege if they feel that it is
important to making their case.” In the case of the SEC, the precedent of the “Seaboard
Report” and the SEC’s Enforcement Division’s focus on lawyers as needed “gatekeepers” are
emphasized.® Furthermore, the SEC's strategies are being imitated by other agencies, such
as the IRS, the DOL, the EPA, the FEC and others.

Even prosecutors who traditionally recognized that criminal charges ought to be rarely
applied against corporate entities now often employ the threat of criminal prosecution of the
entity to secure the company’s assistance in their criminal investigations and prosecutions of
individuals who are actually responsible for malfeasance and the target of the government’s
probe. Because recent cases of corporate failures are complex, the size and sophistication of
the government’s investigations into complex frauds has increased correspondingly. This
build-up has placed tremendous public pressure on prosecutors to obtain convictions of bad
actors, which has lead many prosecutors to look for ways to coerce the “assistance” of
companies under investigation.

Formerly, a company could show cooperation by providing access to both relevant
documents and information and to the company’s workplace and employees. The definition
ofa company s “cooperation” did not entail production of legally pr1v1leged communications
and attorneys’ litigation work product. Under current practices, in order to convince the
prosecutor or regulator that the company is cooperating with the investigation, and indeed

Thompson Memorandum (which updates the “Holder Memorandum,” originated by one of his predecessors,
Eric Holder) lists nine factors that federal prosecutors should consider when charging companies. One of the
nine factors is the corporation’s “timely and voluntary disclosure of wrongdoing and its willingness to cooperate
in the investigation of its agents, including, if necessary, the waiver of corporate attorney-client and work
product protections.” This provision in practice is interpreted to require that companies routinely identify and
hand over damaging documents, disclose the results of internal investigations, furnish the text and results of
interviews with company officers and employees, and agree to waive attorney-client and work product
protections in the course of their cooperation.

7 Amendments made to the US Sentencing Guidelines, which became effective in November of 2004, state
that in order to qualify for a reduction in sentence for providing assistance to a government investigation, a
corporation is required to waive confidentiality protections if “such waiver is necessary in order to provide
timely and thorough disclosure of all pertinent information known to the organization.” (U.S. Sentencing

Guidelines Manual § 8C2.5 (2004) (emphasis added) (available at htep://www.ussc.gov/2004guid/8c2 5.htm.)

8 Federal regulators, and particularly the SEC, have begun to adopt policies and practices mirroring those of
the Department of Justice, which while discussing “cooperation credit,” mention disclosures of protected
confidential information. See, e.g., the Seaboard Report, [“Report of Investigation Pursuant to Section 21(a) of
the Securities Exchange Act of 1934 and Commission Statement on the Relationship of Cooperation to Agency
Enforcement Decisions,” Exch. Act Rel. No. 44969 (Oct. 23, 2001)]; in the Seaboard Report, the SEC
outlined some of the criteria that it considers when assessing the extent to which a company’s self-policing and
cooperation efforts will influence its decision to bring an enforcement action against a company for federal
securities law violations. The concern that waiver of the attorney-client privilege and work-product protections
are now viewed as necessary elements evidencing a company’s cooperation is bolstered by public remarks made
by former SEC enforcement chief Stephen Cutler, in his remarks made during a program discussing the
changing role of lawyers in remedying corporate wrongdoing during a presentation at UCLA’s Law School in
the Fall of 2004 (“The Themes of Sarbanes-Oxley as reflected in the Commission’s Enforcement Program,”
(September 20, 2004) (transcript available at hetp://www.sec.gov/news/speech/spch092004smec.htm.)
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to avoid being accused of engaging in obstructionist behavior, companies are told directly or
indirectly to waive their privileges.

While the DO]J repeatedly states that cooperation and waiver of the privilege is only one of
the nine criteria they examine under the Thompson Memorandum, and is rarely
determinative, our surveys suggest otherwise. Furthermore, we do not believe the DOJ has
done enough to promote reliable and enforceable internal guidelines interpreting the
purpose of this policy, when it is to be applied, and what safeguards should be in place to
prevent abuse. Coalition constituents tell us that privilege waiver is inevitably the pivotal
consideration that determines whether a company will be able survive prosecution in a
manner that will allow it to return to its business at the conclusion of the investigation, even
if the government finds that no further prosecution is warranted.

Waiver of the Privilege has had a Negative Impact

The Department of Justice has maintained that the privilege is not in danger, primarily
because DOJ very rarely seeks waivers.? Confident that this contention is incorrect, the
Coalition to Preserve the Attorney-Client Privilege, which includes organizations that have
signed this statement, decided to collect empirical data on the prevalence of waiver requests,
as well as other indicators of the current health of the attorney-client privilege.

To accomplish our goal, we conducted several surveys to collect information about privilege
erosion in 2005. In the first survey, over 700 corporate lawyers gave their perspectives on
the privilege and its application in the corporate context. Over 350 responses came from
corporate counsel, many of them general counsel and the remainder came from outside
counsel who specialize primarily in white collar criminal defense. We were struck by the
strong response rate, and the unanimity of the message sent by respondents from different

disciplines. The following are the results from our survey:19

* Reliance on privilege: In-house lawyers confirmed that their clients are aware of and
rely on privilege when consulting them (93% affirmed this statement for senior-level
employees; 68% for mid and lower-tier employees).

* Absent privilege, clients will be less candid: If the privilege does not offer
protection, in-house lawyers believe there will be a “chill” in the flow or candor of
information from clients (95%); indeed, in-house respondents stated that clients are
far more sensitive as to whether the privilege and its protections apply when the issue
is highly sensitive (236 of 363), and when the issue might impact the employee
personally (189 of 363). .

9 See, e.g., Mary Beth Buchanan, “Effective Cooperation by Business Organizations and the Impact of
Privilege Waivers,” 39 Wake Forest L. Rev. 587, 598 (2004).

10 An executive summary of this survey and its results is online at http://www.acca.com/Surveys/attyclient.pdf.
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* Privilege facilitates delivery of legal services: 96% of in-house counsel respondents
said that the privilege and work-product doctrines serve an important purpose in
facilitating their work as company counsel.

* Privilege enhances the likelihood that clients will proactively seek advice: 94% of
in-house counsel respondents believe that the existence of the attorney-client
privilege enhances the likelihood that company employees will come forward to
discuss sensitive/difficult issues regarding the company’s compliance with law.

* Privilege improves the lawyer’s ability to guarantee effective compliance initiatives:
97% of corporate counsel surveyed believe that the mere existence of the privilege
improves the lawyer’s ability to monitor, enforce, and/or improve company
compliance initiatives.

Struck by the responses to our survey, the United States Sentencing Commission, which is
reviewing its 2004 decision to include new privilege waiver language in its organizational
sentencing guidelines, asked us to conduct further research in several areas of particular
interest. We offer you today the results of this new survey, which are being unveiled for
these hearings; they are attached and at the end of this document.

In brief, this second survey!!, found:

* A Government Culture of Waiver Exists: Almost 75% of both inside and outside
counsel who responded to this question expressed agreement (almost 40% agreeing
strongly) with a statement that a ““culture of waiver’ has evolved in which
governmental agencies believe it is reasonable and appropriate for them to expect a
company under investigation to broadly waive attorney-client privilege or work
product protections.” (Only 1% of inside counsel and 2.5 % of outside counsel
disagreed with the statement.)

* ‘Government Expectation’12 of Waiver of Attorney-Client Privilege Confirmed:
Of the respondents who confirmed that they or their clients had been subject to
investigation in the last five years, approximately 30% of in-house respondents and
51% of outside respondents said that the government expected waiver in order to
engage in bargaining or to be eligible to receive more favorable treatment.

* Prosecutors Typically Request Privilege Waiver — It Is Rarely “Inferred” by
Counsel: Of those who have been investigated, 55% of outside counsel responded
that waiver of the attorney-client privilege was requested by enforcement officials
either directly or indirectly. Twenty-seven percent of in-house counsel confirmed
this to be true (60% of in-house counsel responded that they were not directly
involved with waiver requests). Only 8% percent of outside counsel and 3% of in-
house counsel said that they “inferred it was expected.”

1 The second survey’s results are online at http://www.acca.com/Surveys/attyclient2 . pdf.

12 The survey defined ‘government expectation’ of waiver as a demand, suggestion, inquiry or other showing of
expectation by the government that the company should waive the attorney-client privilege.
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* DOJ Policies Rank First, Sentencing Guidelines Second Among Reasons Given
For Waiver Demands: Outside counsel indicated that the
Thompson/Holder/McCallum Memoranda are cited most frequently when a reason
for waiver is provided by an enforcement official, and the Sentencing Guidelines are
cited second. In-house counsel placed the Guidelines third, behind “a quick and
efficient resolution of the matter” (1) and DOJ policies (2).

*  Third Party Civil Suits Among Top Consequences of Government Investigations:
Fifteen percent of companies that experienced a governmental investigation within
the past 5 years indicated that the investigation generated related third-party civil
suits (such as private antitrust suits or derivative securities law suits). Of the eight
response options that asked respondents to list the ultimate consequences of their
clients’ investigations, related third-party civil suits rated third for in-house lawyers.
The first and second most common outcomes for in-house counsel were that the
government decided not to pursue the matter further (24%), or that the company
engaged in a civil settlement with the government to avoid further prosecution
(18%). For outside counsel, the most cited outcome was criminal charges against
individual leaders/employees of the company (18%), and a decision by the
government not to prosecute (14%). “Related third party civil litigation” finished
fifth (for outside counsel respondents) with 129%.

Faced with this evidence of privilege erosion and increasingly successful (coerced) unilateral
government waiver demands, we conclude that the government believes it has a right to
determine when clients can and cannot exert their Constitutional privilege rights.

Privilege erosions are almost inevitable in situations where prosecutors have immense
leverage and companies very little; a company’s failure to “cooperate” could have severe
impact on its reputation, its financial well-being and even its very existence. While
companies have a good reason to complain about forced or coerced waiver of their privileges,
lawyers who advise their clients to take a stand and fight against privilege erosions are
potentially subjecting the company to a long, costly, and hostile prosecution, at the end of
which the client will have paid dearly even if it is ultimately acquitted.

Faced with such situations, many corporations will conclude that the protection of their
privileged communications and files is not worth risking the negative publicity that could
follow the company’s stark refusal to divulge its “secret” conversations with its lawyers in
asserting privilege.!3 Though a difficult decision, companies must consider the affect of
asserting privilege in these situations on the company’s shareholders or investors, customers
and suppliers, and its standing in the marketplace.

The Role of Congress in Protecting the Attorney-Client Privilege

In the Subcommittee’s continued oversight, we ask you to join us in sending a message to
the Department of Justice that the Thompson Memorandum is inconsistent with the

13 Unfortunately, a decision to waive for the short-term gain of “getting along” with a current prosecution
could also be later questioned if the results of waiver are even more devastating further down the road in an
unrelated third party action. Boards and executives know that civil suits ensuing after the “successful”
completion of a settlement with the government can have more damaging effects on the company’s long-
term viability than the instant matter.
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foundational role of the attorney-client privilege in our system of justice, and that the
prosecutorial powers regarding privilege exercised thereunder are inappropriate. The
attorney-client privilege is a client’s right under our legal system, and its application serves
the purposes of corporate compliance, self-reporting, and corporate responsibility. Privilege
waiver should not be coerced or even considered when assessing whether a corporation is
cooperating in an investigation or can qualify for leniency. We believe that Congress should
send a clear message to the federal prosecutors at the Department of Justice and other
regulatory agencies that companies and their employees should not be punished for
preserving their rights to exercise their attorney-client privileges. Further, we believe
Congress should hold further hearings to request that the Department of Justice provide
more meaningful information on privilege waiver requests by prosecutors and its progress in
policing the practices of US attorneys in the field.

Similarly, we urge Congress to request similar changes to similar procedural enforcement
powers exercised at the SEC. We agree that aggressive enforcement of wrongdoing and
harsh penalties for wrongdoers is appropriate, but stripping clients of their privilege rights —
especially when it is clear that even when provided under a confidentiality agreement,
privilege waiver may be irreversible in many jurisdictions — is not a necessary or appropriate
tactic for an agency to employ in the course of an investigation, even before any finding of
entity complicity or culpability for a failure is made.

Finally, we urge the Subcommittee to communicate these concerns to the United States
Sentencing Commission as it engages in its current process of reconsidering the 2004
amendment to the Guidelines’ commentary language, which the Justice Department views as
codifying its policy of requesting privilege waiver routinely as an emblem of cooperation.
The waiver of the right to effective and meaningful legal counsel is not an appropriate
demand to make of a defendant, and should not be the standard by which the courts
determine whether an entity has properly facilitated the government’s investigation of
charges against individuals or the entity.
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ATTACHMENT A
The Attorney-Client Privilege and its Operation in the Corporate Legal Setting

Following is a working definition of the attorney-client privilege and how it applies in the
corporate context. Before the privilege can attach to a client’s communication with its
attorney, the following requirements must be satisfied:

* The entity that wishes to hold the privilege must be the lawyer’s client.

* The person to whom the client’s communication is made must be a member
of the bar of a court or a subordinate of such a person.

* The lawyer to whom the communication is made must be acting as a lawyer
(and not, for instance, as a business person).

* The communication must be made without non-client and non-essential
third parties present (it could be made, for instance, at a crowded restaurant,
but not at a table with other non-client folks around to overhear; it could be
conducted as an email exchange, but not if non-client, “unnecessary” parties
are cc’ed or are forwarded the email later).

* The communication must be made for the purpose of securing legal services
or assistance, and not for the purpose of committing a crime or fraud.

* The client must claim and not waive the privilege.!4

While the privilege will atrach to almost all communications that satisfy these requirements,
what it protects is actually very narrow in scope. The privilege does not protect the client
from the discovery through other means and sources of any relevant facts. It just protects
the “consult.” Indeed, one of the best arguments in favor of privilege protection is precisely
that it doesn ¢ prevent anyone from discovering all the facts necessary to make their case,
whatever that may be: it simply requires the government or a civil litigant to do their own
work to prove their case, 50 as not to deprive the client’s ability to communicate openly
with its attorney.

If the application of the privilege to a conversation, documents or a written communication
between lawyer and client is challenged, the party claiming the benefit of the privilege has
the burden of proving its applicability.1>

The related “work product doctrine” offers qualified protection for materials prepared by or
for an attorney when litigation is anticipated (even if the litigation never arises or ends up
taking on a different form). Attorney work product material can enjoy the same level of
protection as attorney-client privileged materials, but if the work product does not disclose

14 These criteria were laid down by the court in United States v. United States Mach. Corp., 89 F. Supp. 357,
358-59 (D. Mass. 1950), and have set the standard for privilege qualification ever since.

15 Federal Trade Commission v. Lukens Steel Co., 444 E.Supp. 803 (D.D.C. 1977).
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the mental impressions of the attorney, a court may order its production if good cause for
the documents’ production is established (such as it would be unreasonable or impossible for
the other side to replicate the work on their own).

One of the most contentious and difficult issues for companies concerned about privilege
issues is the production of the internal investigation notes of the company’s lawyers (and
their agents). Many companies self-investigate and self-report problems and the number of
self-reports are increasing as a result of Sarbanes-Oxley and related legislation and regulation
at the federal, state and agency levels. But self-reporting a problem, by its very nature,
confirms to an adversary or prosecutor that the ideal place to begin their evaluation of the
company’s problems would be a thorough review of the company’s internal investigation and
any communications made between lawyers and the company regarding the failure.
Producing these investigation summaries and reports entails the disgorgement of the
attorney’s work product and atrorney-client confidences, and the U.S. Supreme Court set
forth the standard for protecting such work from discovery in Hickman v. Taylor.16

The attorney work product doctrine suggests that it is unfair for the other side to have
access to another party’s attorney’s thought process, her impressions and thoughts, and even
her strategies in unlocking and mapping her potential case by the selection of which
employees to interview (and which to skip); which files she reviews, and so on.

16 Hickman v. Taylor, 329 U.S. 495 (1947).
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House Judiciary Committee
Subcommittee on Crime, Terrorism, and Homeland Security
Oral testimony on Attorney-Client privilege
By Thomas J. Donohue
President & CEQO, U.S. Chamber of Commerce

Rayburn House Office Building
March 7, 2006

= Good afternoon, Mr. Chairman and members of the
committee. My name is Tom Donohue. I am president
and CEO of the U.S. Chamber of Commerce, the
world’s largest business federation, representing some

3 million businesses.

» [ am also here today on behalf of the Coalition to
Preserve the Attorney Client Privilege, which includes
most of the major legal and business associations in

the country, including:

o The American Chemistry Council
o The American Civil Liberties Union
o The Association of Corporate Counsel

o Business Civil Liberties, Inc.
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o The Business Roundtable

o The Financial Services Roundtable

o Frontiers of Freedom

o The National Association of Criminal Defense
Lawyers

o The National Association of Manufacturers

o The National Defense Industrial Association

o Retail Industry Leaders Association

o The U.S. Chamber of Commerce; and

o The Washington Legal Foundation

» | should add that the coalition is working closely with
the American Bar Association, which has separately
submitted written testimony here today detailing its
concerns about the erosion of attorney-client privilege.
ABA policy prevents the organization from being

listed as a member of broader coalitions.

» The privilege to consult with an attorney freely,
candidly, and confidentially is a fundamental

Constitutional right that is under attack.
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= Recent policy changes at the Department of Justice
and the SEC have permitted and encouraged the
government to demand or expect companies to waive
their attorney-client privilege or work-product

protections during an investigation.

* A company is required to waive its privilege in order

to be seen as cooperating with federal investigators.

* A company that refuses to waive its privilege risks
being labeled as uncooperative, which all but
guarantees that it will not get a settlement or receive

leniency in their sentencing or fine.

= But it goes far beyond that. The “uncooperative” label
can severely damage a company’s brand, shareholder
value, their relationships with suppliers and customers,

and their very ability to survive.
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The enforcement agencies argue that waiver of
attorney-client privilege is necessary for improving
compliance and conducting effective and thorough

investigations.

The opposite is true. An uncertain or unprotected
attorney-client privilege actually diminishes

compliance with the law.

If company employees responsible for compliance
with complicated statutes and regulations know that
their conversations with attorneys are not protected,

they will simply choose not to seek legal guidance.

The result is that the company may fall out of
compliance — not intentionally — but because of a lack
of communication and trust between the company’s

employees and its attorneys.

DOJ_NMG_0141667



= Similarly, during an investigation, if employees
suspect that anything they say to their attorneys can be

used against them, they won’t say anything at all.

» That means that both the company and the government
will be unable to find out what went wrong, punish the
wrongdoers, and correct the company’s compliance

system.

= And there’s one other major consequence — once the
privilege is waived, third party private plaintiffs’
lawyers can gain access to attorney-client
conversations and use them to sue the company or

obtain massive settlements.

= How pervasive has the waiving of attorney-client

privilege become?
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= Last November, we presented findings to the U.S.
Sentencing Commission showing that approximately
one-third of inside counsel respondents — and as much
as 48% of outside counsel respondents — said they had
personally experienced erosion of attorney-client

privilege or work-product protections.

= This was according to a survey by the Association of
Corporate Counsel and the National Association of

Criminal Defense Lawyers.

= After that presentation, the Sentencing Commission
asked us for even more information about the

frequency of waivers and their impact.
= So our coalition commissioned a second, more

detailed survey and got an even greater response rate

from the members of our coalition partners.
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» We publicly released the results of this second survey
just yesterday. They have been provided to the
Committee, along with a more detailed coalition

written statement. Here are a few highlights:

o Almost 75% of both inside and outside counsel
agree with the statement that a “culture of
waiver” has evolved to the point that
governmental agencies believe it is reasonable
and appropriate to expect a company under
investigation to broadly waive attorney-client

privilege or waiver protections.

o Of the respondents who confirmed that they or
their clients had been subject to investigation in
the last five years, approximately 30% of in-
house respondents and 51% of outside

- respondents said that the government expected
wavier in order to engage in bargaining or to be

eligible to receive more favorable treatment.
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o Of those who have been investigated, 55% of
outside counsel responded that waiver of the
attorney-client privilege was requested by
enforcement officials either directly or indirectly.
Twenty-seven percent of in-house counsel
confirmed this to be true — 60% responded that
they were not directly involved with waiver
requests. Only 8% percent of outside counsel and
3% of in-house counsel said that they “inferred

waiver was expected.”

= Qur coalition is aggressively seeking to reverse this

erosion of confidential attorney-client conversations.

= We are pleased that the U.S. Sentencing Commission
has decided to revisit recently amended commentary
to the guidelines that allows waiver to be a
cooperation factor in sentencing formulas, and we
have submitted detailed comments on the

ramifications of this policy.
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= We would encourage the Committee to weigh in with
its support of the attorney-client privilege to the
United States Sentencing Commission as it
reconsiders the 2004 amendments to the Guidelines’

commentary language.

» It is important to note that the Department of Justice
and other regulatory agencies have created this erosion
of the privilege without seeking input, oversight, or

approval from Congress or the judiciary.

= We seek your input and strongly urge you to exercise
your oversight of DOJ and the SEC to ensure

protection of the attorney-client privilege.

= Let me be very clear: our efforts are not about trying
to protect corrupt companies or businesspeople.
Nobody wants corporate wrongdoers caught and
punished more than legitimate and honest

businesspeople.
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= Rather, this is about protecting a well established and
vital Constitutional right. Thank you very much. I look

forward to your questions.
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Testimony of Dick Thornburgh
Former Attorney General of the United States
before the Subcommittee on Crime, Terrorism & Homeland Security
of the House Committee on the Judiciary
regarding
"White Collar Enforcement (Part 1): Attorney-Client Privilege and Corporate Waivers."
Tuesday, March 7, 2006

Good morning, Chairman Coble and members of the Subcommittee, and thank you for
the invitation to speak to you today about the grave dangers posed to the attorney-client privilege
and work product doctrine by current governmental policies and practices. At the outset, let me
commend you for being the first Congressional body to convene a hearing on this very
worrisome situation. The attorney-client privilege is a fundamental element of the American
system of justice, and I fear that we have all been too slow in recognizing how seriously the
privilege has been undermined in the past several years by government actions. Your focus on
this issue today is vitally needed and much appreciated.

The attorney-client privilege is the oldest of the “evidentiary privileges,” originating in
the common law of England in the 1500s.! Although the privilege shields from disclosure
evidence that might otherwise be admissible, courts have found that this potential loss of
evidence is outweighed by the benefits to the immediate client, who receives better advice, and
society as a whole, which obtains the benefits of voluntary legal compliance. These ideas have
been embraced time and time again by the courts -- in the words of the Supreme Court, the

privilege encourages “full and frank communication between attorneys and their clients and

thereby promote[s] broader public interest in the observance of law and administration of

! See Berd v. Lovelace, 21 Eng. Rep. 33 (Ch. 1577); Dennis v. Codrington, 21 Eng. Rep. 53 (Ch. 1580) (finding "A
counselor not to be examined of any matter, wherein he hath been of counsel”).

DC-795879 v1 0950000-0102
DOJ_NMG_0141674



justice.”2 The attorney-client privilege is thus a core element in a law-abiding society and a
well-ordered commercial world.

And yet the previously solid protection that attorney-client communications have enjoyed
has been profoundly shaken by a trend in law enforcement for the government to demand a
waiver of a corporation’s privilege as a precondition for granting the benefits of “cooperation”
that might prevent indictment, or diminish punishment. These pressures emanate chiefly from
the Department of Justice (“DOJ”) and the Securities and Exchange Commission (“SEC”).
Beginning with the 1999 “Holder Memorandum,” and as more forcefully stated in the 2003
“Thompson Memorandum,” DOJ has made clear its policy that waiver of the attorney-client (and
work product) protections is an important element in determining whether a corporation may get
favorable treatment for cooperation.’ The SEC, in a public “report” issued at the conclusion of
an investigation, outlined a similar policy.* Finally, the U.S. Sentencing Commission in 2004
amended the commentary to its Sentencing Guidelines so that waiver of privilege became a
significant factor in determining whether an organization has engaged in the timely and thorough

“cooperation” necessary for obtaining leniency.’ Following the federal lead, state law

* Upjohn Co. v. United States, 449 U.S. 383, 389 (1981).

3 See Memorandum from Deputy Attorney General Larry D. Thompson to Heads of Department Components and
United States Attorneys, Re: Prmc:ples of Federal Prosecuuon of Business Organizations (January 20, 2003);
available at www.usdoj.gov s s.pdf. The DOJ recently re-affirmed that the Thompson
Memorandum remains the Department’s ofﬁcnal pollcy See Memorandum from Acting Deputy Attorney Robert D.
McCallum, Jr. to Heads of Department Components and United States Attorneys, Re: Waiver of Corporate
Attorney-Cltent and Work Product Protecuon {October 21 2005) (the “McCallum Memorandum™); available at

4 See Report of Investigation Pursuant to Section 21(a) of the Securities Exchange Act of 1934 and Commission
Statement on the Relationship of Cooperation to Agency Enforcement Decisions, SEC Release Nos. 34-44969 and

AAER-1470 (Oct. 23, 2001) (the “Seaboard Report”); available at hitp://www.s ec.gov/litigation/investreport/34-
44969.him.

5 United States Sentencing Commission, Guidelines Manual, § 8C2.5(g), comment 12 (Nov. 2004).
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enforcement officials are beginning to demand broad privilege waivers, as are self-regulatory

organizations and the auditing profession.6

While the tone of these documents may be moderate, and officials representing these
entities stress their intent to implement them in reasonable ways, it has by now become
abundantly clear that, in actual practice, these policies pose overwhelming temptations to
prosecutors seeking to save time and resources and to target organizations desperate to save their
very existence. And each waiver has a “ripple effect” that creates more demands for greater
disclosures, both in individual cases, and as a matter of practice. Once a corporation discloses a
certain amount of information, then the bar is raised for the next situation, and each subsequent

corporation will need to provide more information to be deemed cooperative.

The result is documented in a survey released just this week to which over 1,400 in-house
and outside counsel responded, in which almost 75% of both groups agreed — almost 40%
agreeing strongly -- that a “’culture of waiver’ has evolved in which governmental agencies
believe it is reasonable and appropriate for them to expect a company under investigation to
broadly waive attorney-client privilege or work product protections.” I practice law at a major
firm with a significant white collar criminal defense practice. My partners generally report that
they now encounter waiver requests in virtually every organizational criminal investigation in

which they are involved. In their experience, waiver has become a standard expectation of

¢ For example, in late 2005 the New York Stock Exchange issued a memorandum detailing the degree of “required”
or “extraordinary” cooperation Members and Member Firms could and should engage in with the Exchange. See
NY SE Information Memorandum No. 05-65, Cooperation, dated September 14, 2005. Exchange Members
engaging in “extraordinary” cooperation, including waiver of the attorney-client privilege, are able to reduce
prospective fines and penalties levied by the Exchange. See, e.g., NYSE News Release, NYSE Regulation
Announces Settlements with 20 Firms for Systemic Operational Failures and Supervisory Violations (January 31,
2006) (noting that Goldman, Sachs & Co. had been credited with “extraordinary” cooperation by self-reporting
violations, and indicating it received the lowest of three possnble fme amounts), available at
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federal prosecutors. Others with whom I’ve spoken in the white collar defense bar tell me the

same thing.

I am prepared to concede that the significance of these developments took some time to
penetrate beyond the Beltway and the relatively small community of white collar defense
lawyers. It is clear, however, that as the legal profession has become aware of the problem, it
has resulted in a strong and impassioned defense of the attorney-client privilege and work
product protection. This issue was the hottest topic of last summer’s Annual Meeting of the
American Bar Association (“ABA”), and at its conclusion, the ABA House of Delegates
unanimously passed a resolution that “strongly supports the preservation of the attorney-client
privilege” and “opposes policies, practices and procedures of government bodies that have the
effect of eroding the attorney-client privilege. . . .’

I was one of nine former Attorneys General, Deputy Attorneys General and Solicitors
General, from both Republican and Democratic administrations, who signed a letter to the
Sentencing Commission last summer urging it to reconsider its recent amendment regarding
waiver. It is never a simple matter to enlist such endorsements, particularly in the summer and
on short notice. And yet it was not difficult at all to secure those nine signatures, because we all
feel so strongly about the fundamental role the attorney-client privilege and work product
protections play in our system of justice.

We feel just as strongly that the other governmental policies and practices outlined above

seriously undermine those protections. As you know, I served as a federal prosecutor for many

7 This resolution was initially drafted by an ABA Task Force on the Attorney-Client Privilege, which held public
hearmos on the issues raised by recent governmenl practlces A report detailing the Task Force’s work is available

5 : .pdf. ABA members also heard extensive
dlscussmn of the issues at these well attended presentations. See Conference Report, ABA Annual Meeting, Vol.
21, No. 16 (August 10, 2005).
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years, and I supervised other federal prosecutors in my capacities as U.S. Attorney, Assistant
Attorney General in charge of the Criminal Division and Attorney General. Throughout those
years, requests to organizations we were investigating to hand over privileged information never
came to my attention. Clearly, in order to be deemed cooperative, an organization under
investigation must provide the government with all relevant factual information and documents
in its possession, and it should assist the government by explaining the relevant facts and
identifying individuals with knowledge of them. But in doing so, it should not have to reveal
privileged communications or attorney work product. That limitation is necessary to maintain
the primacy of these protections in our system of justice. It is a fair limitation on prosecutors,
who have extraordinary powers to gather information for themselves. This balance is one I
found workable in my years of federal service, and it should be restored.

I was pleased to see the Sentencing Commission earlier this year request comment on
whether it should delete or amend the commentary sentence regarding waiver. In testimony last
fall I urged it to provide affirmatively that waiver should not a factor in assessing cooperation. I
understand that the ABA will shortly approach DOJ with a request that the Thompson
memorandum be revised in similar fashion. These are promising developments.

Mr. Chairman, I thank you again for beginning the much-needed process of
Congressional oversight of the privilege waiver crisis. This is not an issue that Washington
lobby groups have orchestrated, but it is one that likely will take Congressional attention to
resolve.

Thank you, and I look forward to your questions.
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TESTIMONY OF WILLIAM M. SULLIVAN, JR. ESQ.
PARTNER, WINSTON & STRAWN, LLP
BEFORE THE COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON CRIME, TERRORISM, AND HOMELAND SECURITY
MARCH 7, 2006

Introduction

Good Morning Chairman Coble and members of the Subcomittee. Thank you for your
kind invitation to address you today concerning the Department of Justices' policies and practices
with regard to seeking attorney-client privilege and work product protection waivers from
corporations, and whether the waiver of such privilege and protection should be relevant to

assessing the corporation's "cooperation" within the meaning of the Organizational Guidelines.

I am currently a partner at the law firm of Winston & Strawn, LLP where I specialize in
white-collar criminal defense and corporate internal investigations. From 1991-2001, I served as
an Assistant United States Attorney for the District of Columbia. In these capacities, I have been
involved in virtually all facets of white-collar investigations and corporate defense: I have
overseen both criminal investigations and internal corporate investigations, and I have
represented both corporations and individuals in internal investigations, and before federal law
enforcement authorities and regulators, as well as in class action, derivative, and ERISA
litigation. My perspective on corporate cooperation and the waiver of attorney-client and
attorney work product privileges has therefore been forged not only by my experiences on both

sides of the criminal justice system, but by my participation in the civil arena as well.
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The Real Issue Is Not The Waiver, But What Is Being Waived, And How It Was Assembled

For business organizations today, the traditional protections afforded by the attorney-
client privilege and the attorney work-product doctrine are under siege. Prosecutors and
regulators now routinely demand that, in return for the mere prospect of leniency, corporations
engage in intensive internal investigations of alleged wrongdoing and submit detailed written
reports documenting both the depth and breadth of their inquiry, as well as the basis for their
conclusions.

When pressed on this practice, many prosecutors and regulators will publicly insist that
they are only seeking a "road map"—the identity of the individuals involved, the crucial acts, and
the supporting documentation. However, this has not been my experience. Just last week, I was
asked by a government regulator in our very first meeting to broadly waive attorney-client
privilege and work product protection and to provide copies of interview notes, even before I had
completed my client's internal investigation, and accordingly even before I determined as
corporate counsel that cooperation would be in my client's best interest.

Most importantly, however, such "road map" requests fail to relieve the valid concerns of
corporations related to privilege and work product waivers. A less than carefully drawn road
map risks a broad subject-matter waiver of attorney-client privilege and attorney work-product
protection. Under current authority applicable in most jurisdictions, the waiver of attorney-client
communications arising in connection with a factual road map subsequently disclosed to law
enforcement would extend beyond the disclosure itself and encompass all communications on
that subject matter. The consequences of this result can be extreme in that even a rudimentary
road map is the product of information obtained through thousands of hours legal work spent

conducting interviews, parsing statements from hundreds of pages of interview notes, and
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analyzing thousands (perhaps millions) of pages of both privileged and non-privileged corporate
documents. Furthermore, the waiver would be applicable not only to the law enforcement
officials receiving the information, but would include all future third-parties, including other
government agencies and opportunistic plaintiffs' attorneys seeking fodder for class action and
derivative strike suits.

In addressing the practice of conditioning leniency for disclosure of otherwise privileged
reports, 1 believe that a balance must be struck between the legitimate interests of law
enforcement in pursuing and punishing illegal conduct, the benefits to be obtained by
corporations which determine to assist in this process and to take remedial action, and the rights
of individual employees. It is imperative that we do not sacrifice accuracy, fundamental fairness
and due process for expediency and convenience. An equilibrium must be achieved between the
aforementioned competing concerns, and I am prepared today to share my views regarding how
that might be accomplished.

An Old Debate
Revitalized By A Harsh New Reality

The discussion regarding the attorney-client privilege in the corporate context is not a
novel phenomenon. Commentators have long discussed and disputed the scope of the privilege
and its application to corporations and other legal entities. The dialogue has largely revolved
around efforts to adapt the attorney-client privilege to the practical realities of business entities:
corporations act only through employees (with whom they share limited legal privity) and the
conduct of those employees—at all levels of the company—have legal consequences for the

entity.!  Consequently, corporate privilege serves an important purpose in protecting

! Indeed, the harsh consequences of cooperation with law enforcement and the waiver of attorney-client

privilege, have also been recognized for several decades. The decision in Diversified Industries v. Meredith, the
only circuit court decision recognizing selective waiver of attorney-client privilege, was rendered in 1978.
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communications between attorneys and their corporate clients so as to facilitate the candid
exchange of ideas and information to enable the enterprise to comply with applicable law and
regulation. But while the organization itself is recognized as the client, it is incapable of
communicating with counsel. This anomaly has been crystallized in the "Upjohn Warning,"
which is premised upon on a 1981 Supreme Court decision and is routinely given to corporate
employees by company counsel. This warning seeks to explain that discussions with corporate
counsel are privileged, but that the privilege belongs solely to the company and may be waived
at any time by the company. Ironically, this explanation inevitably undercuts the privilege's
effectiveness by chilling communications. Employees are left with the accurate understanding
that anything they say may be disclosed'to third parties, including law enforcement, government
regulators, and plaintiffs' counsel.

Today, what is driving the renewed concern regarding the waiver of attorney-client
privilege is the premium being placed by law enforcement on internal investigative reports and
related work product. In the wake of the Holder and Thompson Memoranda, and the Seaboard
Report, the corporate defense bar has witnessed an unprecedented surge in government demands
for access to privileged communications and work product. It is often said that perception is
reality, and on this issue the two easily merge. Whether or not admitted by prosecutors and
regulators, cooperation has become synonymous with waiver.

Regardless of this perceived equivalence, corporate counsel must always understand at
the outset that choices exist, and that counsel's obligation to the client is to make the best choice
based upon an informed understanding of the law and facts. The presumption of innocence
should never be forgotten or ignored, and counsel's first responsibility should be to inquire as to

whether misconduct in fact took place, and if so, whether there might exist a credible defense.
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Common but misunderstood industry practices, newly revised and complex regulatory
frameworks, and well-intentioned but ineffectual internal controls are all examples of factors
which might negate criminal intent, and all should be fully explored and developed.
Nevertheless, in other instances, counsel might be confronted with strong evidence of
impropriety, and the best interests of the corporation are only served through cooperation with
the government. Having made such a determination in today's environment, however,
corporations can sometimes pursue compliance with the waiver demands of law enforcement,
only to find themselves rewarded with an indictment. Moreover, because such waivers cannot be
recalled or even truly limited under current legal doctrine, the compliant corporation has thereby
also imperiled itself to parallel and intractable civil litigation, consuming vast amounts of
corporate financial resources and posing a constant distraction to management. In such
situations, the only real winners are the lawyers.

Further, there is widespread concern that government demands for waiver in this context
blur traditional criminal procedure constraints. Employees interviewed are often compelled to
provide statements and to potentially waive their Fifth Amendment right against self-
incrimination under threat of losing their employment. Ironically, the Supreme Court in Garrity

v. New Jersey® held almost thirty years ago that evidence obtained through such coercive

pressure was inadmissible against government employees, yet the government currently demands
that corporations routinely deploy such duress against their own. Moreover, through corporate
counsel, the government can gain direct access to witness statements without negotiating a
proffer, immunity or cooperation agreement with counsel for individuals, and without having to

specify whether the person interviewed is a witness, subject, or target of its investigation. Of

?  Garrity v. New Jersey, 385 U.S. 493 (1967).
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course, all such information gathered by corporate counsel is obtained free from constitutional
protections, especially that of the Fifth Amendment, and can immediately serve as the basis for
charging decisions against either the corporation itself or individual employees.

By necessity, therefore, corporate counsel is often placed in a precarious position, one

which the Fourth Circuit has described as a "minefield." In re Grand Jury Subpoena Under Seal,

415 F.3d. 333 (4th Cir. 2005). Accordingly, the careful and thoughtful corporate counsel
understands and fulfills the obligations imposed by the Rules of Professional Conduct applicable
to internal investigations, specifically the responsibility to explain client identity, disclose
conflicts of interest, deal fairly with unrepresented persons, and to never employ methods of
obtaining evidence that would violate a client's interest or operate in disregard of the rights of
third persons.

Nevertheless, we have seen some internal inquiries proceed in a pre-determined way,
commissioned by those who have an interest in absolution. In such instances, employees
(especially mid-level and lower-level employees) were neither afforded counsel, nor apprised of
their right to have counsel present during the interviews at their own expense. In addition,
employees were not provided any opportunity to review documents or refresh their memories
before or during interviews, even when the events at issue occurred years earlier and were
largely indistinguishable from the employee's routine activities. Moreover, even in a well
intentioned investigation there are often no assurances that the team of investigators employed to
ferret out the truth is thoroughly knowledgeable about the corporation's business and the subject
matter under investigation. This is especially true in cases involving complex financial
transactions and accounting issues, which are often beyond the expertise of most investigating

attorneys. In such circumstances, there is a heightened risk that inaccuracies and misperceptions
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will be held by investigators, which in turn can lead to incorrect findings, misplaced blame, and,
in some cases, the frustration of the search for truth.

Such observations should never be understood to be a denunciation of the internal
investigation process, but rather a call for its continued refinement as an indispensable corporate
compliance and governance tool. Today, there are many fine lawyers who are diligently
conducting thorough, accurate investigations and, as is their professional responsibility,
maintaining fidelity to individual rights, and in particular the rights of unrepresented persons.
Nor do I wish to suggest that there should be a single, inflexible approach to conducting an
internal investigation. Every scenario is different, and the endless variety of business enterprise
precludes drawing conclusions as to a single "correct” way to perform an internal investigation.
Yet, as we review the policies related to the waiver of attorney-client privilege and the disclosure
of the products of internal investigations, we must be cognizant of the weaknesses of the process
and the risks of inaccuracy and injustice, particularly in instances where the fundamental fairness
obligations of counsel have gone unrecognized. Once an investigation has been concluded and
the attorney-client privilege and work product protection waived, investigative conclusions and
findings invariably shape the contours of all the actions that follow—Ilaw enforcement and
regulatory actions, civil litigation, and public reports and perceptions. The findings become, in
essence, the law of the case, and while individual aspects of the report or findings may be
questioned or discredited, it is almost impossible to undo the damage of a wholly inaccurate,

incomplete or biased report.

Striking The Proper Balance
The attorney-client and work product privileges reflect the public priorities of facilitating

the observance of law through the uninhibited communication with counsel and the resultant
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effective assistance of counsel. The recent efforts of law enforcement to condition cooperation
on the disclosure of detailed written reports and underlying attorney work product implicate
society's interest in identifying and punishing crime, the corporation's interest in identifying
misconduct and adopting remedial measures, as well as protecting itself from exasperating civil
litigation, and the rights of individuals. There is obviously friction in seeking to satisfy all these
objectives, but there are a number of possible measures which, if developed, would maximize the

benefit to society, while protecting the rights of employees as well.

(i) Consensus on the Type of Information the Government Expects

There is a lack of consensus regarding what the government is actually seeking from
corporations. At least some prosecutors have publicly stated that they are merely desirous a
"road map" of internal investigations -- the identities of the individuals, the key events, and the
supporting documents. In practice, however, many law enforcement authorities require far more,
including detailed written reports, interview notes, attorney opinion work product, and other
sensitive materials. Discussions of waiver need to be informed by a consensus of what the
government will and should accept from corporate cooperators, in exchange for leniency. As
developed above, conditioning credit for cooperation on the waiver of privilege and the
disclosure of detailed reports and work product chills candor within the corporation and
implicates individual rights otherwise left intact by other forms of cooperation. In my view,
offering to provide the factual findings of an internal investigation conducted in a manner
consistent with the precepts of fundamental fairness should satisfy government representatives
while simultaneously preserving privileged communications and work product. Indeed, once in
receipt of a factual proffer, the government should be encouraged, and should itself insist, that it

perform its own legal analysis.
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(i) Selective Waiver

To the extent law enforcement authorities and regulators continue to insist on the
disclosure of internal investigative reports and attorney work product, I believe we must consider
implementing a limited version of selective waiver, restricted to specifically negotiated
materials, which would permit corporations to make disclosures to the government without
sacrificing the privilege with respect to all other third-parties and without effectuating a broad
subject-matter waiver. To date, most of the Circuit Courts of Appeals have refused to recognize
the idea of selective waiver on the basis that such a practice is fundamentally inconsistent with
the traditional application of the waiver and could encourage the use of the waiver as both a
"sword and a shield." As a result, a corporation faces a veritable Hobson's choice. The
corporation can waive its privilege and thereby receive consideration and credit from the
government for its cooperation, but then must face the prospect of enormously expensive civil
litigation brought by plaintiffs' counsel seeking to exploit the corporation's own repentant efforts.
Alternatively, the corporation may refuse to waive the privilege, but then runs the risk of being
perceived by the government as uncooperative, and therefore undeserving of consideration or
leniency. Selective waiver cuts through this Gordian Knot by recognizing the benefit to society
of the corporation's full and complete cooperation, while at the same time preserving corporate

defenses and the interests of innocent shareholders and employees from vexatious litigation.

Far from denigrating the attorney-client privilege as a mere tactical tool as some critics
have alleged, the doctrine of selective waiver restores the delicate balance of protecting
confidential legal communications from outside parties while still allowing those adverse parties
access to the underlying factual material. Perhaps most importantly, however, selective waiver

allows the government access to relevant information, without the broadcasting of untested
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conclusions about the corporation or its employees to the public in a manner in which no

meaningful response is possible, and without unnecessarily encouraging burdensome litigation.

(iii)  Standards to Guide Internal Investigations

Under the status quo, the most vulnerable group is that of individual employees.
Through internal investigations, employees are routinely compelled to participate in interviews
under the threat of losing their jobs. These interviews are not necessarily subject to basic notions
of fairness and due process. Nevertheless, they can have profound implications for the
individual employee, including loss of livelihood, diminution of reputation, compelled waiver of
the Fifth Amendment right against self-incrimination, and, ultimately, civil sanctions and/or
criminal prosecution. The significance placed on these interviews, and the potential for adverse
consequences for the individual, increases dramatically if otherwise privileged records of the

interviews are demanded by law enforcement as the price of corporate cooperation.

Should this trend continue, corporate counsel and the legal profession as a whole need to
establish compelling guidelines for interacting with individual employees during internal
investigations. While the Rules of Professional Responsibility governing the legal profession
apply to how internal investigations should be conducted, greater clarity is needed. For, example
American Bar Association Model Rule 4.4 provides that "[i]n representing a client, a lawyer
shall not . . . use methods of obtaining evidence that violate the legal rights of [third persons]."
Such general pronouncements, however, do little to articulate when individuals should be
apprised of their right to have individual counsel, what access (if any) the employee should have
to corporate records and documents, and whether the employee should be given an opportunity

to review and correct interview notes. Not only do such fundamental questions remain
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unanswered, but there currently exists no effective mechanism for redressing even clear

violations of professional responsibility on the part of corporate investigators.

The call for uniform standards for internal investigations is not merely a prescription for
the corporate bar. I believe that law enforcement authorities have an affirmative obligation to be
sophisticated consumers of internal investigative reports and to ensure that the search for truth is
conducted in a fair and impartial manner consistent with the rules of professional conduct and
traditional understandings of fundamental fairness. This proposed procedural review would
assist in insuring that conflicting interests within a corporation do not result in an unreliable
report and would further refocus internal investigations on what they have always purported to
be about -- helping the corporation as an entity to resolve internal problems, and not what they
have too frequently become -- an exercise in protecting one constituency of the corporation at the

expense of another.

Conclusion

The issues being addressed today in this committee meeting are not simply a part of an
academic debate. Across the country there are dozens of corporations scrutinized in internal
investigations at any one time, with real consequences for real people. These investigations
directly impact the lives of thousands of workers, and millions of shareholders. In conditioning
leniency upon the disclosure of otherwise privileged information, we need to accommodate the
competing interests of effective law enforcement, the benefits to redound to deserving
corporations, and the fundamental rights of individual employees. Reaching a consensus on the

information sought by the government, the adoption of a selective waiver for cooperating
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corporations, and lucid, comprehensive standards to guide internal investigations, are each
important first steps.

Thank you. I look forward to your questions.
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Mr. COBLE. Good afternoon, ladies and gentlemen.‘ We
welcome you to this important oversight hearing on white
collar crime and the issue of the attorney-client privilege
and waivers by corporations in criminal investigations.

At first blush, some may say that this topic is an
arcane legal issue with little relevance to the general
public. 1In fact, the attorney-client privilege is deeply
rooted in our values and the legal profession. It encourages
openness and honesty between clients and their attorneys so
that clients hopefully can receive effective advice and
counsel.

But this privilege is not inviolate. When it comes to
corporate crime, there is and probably always will be an
institutional tension between preserving corporate
attorney-client and work product privileges and a
prosecutor’s quest to unearth the truth about criminal acts.

I know that one of the most important engines in our
criminal justice system is cooperation. By encouraging and

rewarding cooperation, prosecutors are able to unearth

sophisticated fraud schemes which cause devastating harm to

investors and employees and undermine our faith in the
markets.

But the possible benefits of cooperation cannot be used
to support a prosecutor’s laundry list of demands for a

cooperating corporation. Prosecutors must be zealous and
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vigorous in their efforts to bring corporaté actors to
justice. However, zeal does not in my opinion equate with
coercion in fair enforcement of these laws.

To me, the important question is whether prosecutors
seeking to investigate corporate crimes can gain access to
the information without requiring a waiver of the
attorney-client privilege. There is no excuse for
prosecutors to require privilege waivers as a routine matter,
it seems to me. |

The subcommittee will examine the importaﬁt issue with a
keen eye to determine whether Federal prosecuﬁors are
routinely requiring cooperating corporations to waive such
privilege. Then-Acting Deputy Attorney Gefieral McCallum
issued a memorandum on October 21, 2005 which mandated a
change in Justice Department policy to tiy to establish a
more uniform review procedure for any such requirement.
imposed by a prosecutor.

This is a welcome development, and the subcommittee is
interested in determining how that policy has been
implemented. I am also aware of the fact that the Sentencing
Commission is examining its current policy of encouraging
such waivers when determining the nature and extent of
cooperation.

While the guidelines do not explicitly mandate a waiver

of privileges for the full benefit of cooperation, in
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practical terms we have to make sure that they do not operate
to impose such a requirement. Our subcommittee needs to
examine this issue, work closely with the Sentencing
Commission, the defense bar, and the Justice Department to
make sure that a fair balance is struck.

I look forward to hearing from our distinguished panel
of witnesses today, and I am now pleased to recognize the
distinguished gentleman from Virginia, the Ranking Member of
the subcommittee, Mr. Bobby Scott.

[The statement of Mr. Coble follows:]
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Mr. SCOTT. Thank you, Mr. Chairman. And I want to

-thank you for holding this hearing on attorney-client

privilege and corporate waivers of that privilege.

Attorney-client privilege is more usually associated
with the context of protecting an individual from having to
disclose communications with his or her lawyer for the
purpose of criminal or civil prosecution, corporations or
persons, for the sake of legal processes that are also
entitled to attorney-client privilege.

As noted by the United States Supreme Court in Upjohn
vs. U.S., the attorney-client privilege is the oldest ofhwf:
privileges for confidential communications known to comﬁén
law. Its purpose is to encourage full and frank
communications between attorneys and their clients so that
sound legal advice and advocacy can be given by counsel.
Such advice or activity depends upon the lawyer being fully
informed by the client.

As noted in other cases, the lawyer-client privilege
rests on the need for the advocate and counselor to know all
that relates to the client’s reasons for seeking
representation if the professicnal mission is to be carried
out. This purpose can only be effectively carried out when
the client is free from consequences or apprehensions
regarding the possibility of disclosure of the information.

Exceptions to protections of the attorney--excuse me.
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Exceptions to the protections of the privilege do exist, but
they have generally been limited to the crime-fraud
exception, which holds that the privilege does not apply to
an attorney-client communication in furtherance of a crime,
or other cases where the client has already waived the
privilege through disclosure to a non-privileged third party.

Now it' appears that the Department of Justice has
determined that there may be another exception, that is, when
it wishes the corporation to waive the privilege in the
context of a criminal investigation. For some time now I
have been concerned about reports that the Department of
Justice is coercing corporations to waive their
attorney-client privilege during criminal investigations of
the corporation and its employees by making waiver a
prerequisite for consideration by the Department and itsg
recommendation for not challenging leniency should criminal
conduct be established.

Now, this is particularly significant because under
mandatory minimums and sentencing guidelines, prosecutorial
motions for leniency may be the only way to get a sentence
under the mandatory minimum. So in this case, a prosecutor
often has more control over sentencing than the judge.

While the attorney-client privilege doctrine does apply
to corporations, complications arise when the client is a

corporation since the corporate privilege has to be asserted
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by persons who may themselves be the target of a criminal
investigation or subject to criminal charges based on the
disclosed attorney-client information. Disclosed information
can be used either in criminal prosecutions or civil
prosecutions. Whatever fiduciary duty an official may have
to the corporation and its shareholders, it is probably
superseded by the official’s own self-interest in the
criminal investigation.

And there is no protection for employees of the
corporation against waivers of the attorney-client privilege
by officials who may have their own self-interest at heart.
This includes information provided by employees to corporate
counsel to assist internal investigations by the corporation,
even if the information was under threat of an employee being
fired and even if the information constituted
self-incrimination by the employee.

It is one thing for officials of a corporation to break
the attorney-client privilege in their own self-interest by
their own volition. It is another thing for the Department
to require or coerce it by making leniency considerations
contingent upon it, even when it is merely on a fishing
expedition on the part of the Department. Complaints have
indicated that the practice of requiring a waiver of the
corporate attorney-client privilege has become routine. And,

of course, why wouldn’t it be the case? What is the
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advantage to the Department of not requiring a waiver in the
corporate investigation?

Now, because of the exclusionary rulé, when a confession
is coerced or a search is conducted illegally, anything that
is found of that becomes fruit of a poisonous tree and can’t
be used in a criminal prosecution. So police and prosecutors
who jeopardize the case by such tainted evidence are
generally disparaged by their colleagues, and thus there is a
disincentive for them to pursue and collect such evidence in
the first place. There is no incentive to coliect evidence
if it is going to ruin the case.

Although coerced confessions and illegal searches are
always improper, before the exclusionary rtile there was an
incentive for police to coerce confessions and illegally
obtain information because they could make a case based on
it, and there was no penaity.

Here we have the same incentives with respect to the
waiver of corporate privilege. So, not surprisingly, reports
are the demand for waivers are rising, not only by the
Department but by other entities as well, such as auditors as
a prerequisite of issuing a clean audit.

Now, coercing corporate attorney-client privileges has
not been--has not long been the practice in the Department.
It has really been the last two administrations that have

practiced this, and it has been growing by leaps and bounds.
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Corporate attorney-client privilege has not always been the
prerequisite for leniency. Providing non-privileged
documents and information and providing broad access to
corporate premises and employees have been traditional ways
to receive benefits of corporate cooperation.

Some nine U.S. Attorneys General, Deputy Attorneys_
General, and Solicitors General have expressed their concerns
about the current Departmental waiver policy. We will hear
from witnesses today who have prosecuted corporate cases
without requiring such waiver. And so, Mr. Chairman, we look
forward to the testimony by witnesses and to working with you
to address the concerns regarding the Department’s corporate
attorney-client waiver policy.

[The statement of Mr. Scott follows:]
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Mr. COBLE. Thank you, Mr. Scott. And gentlemen, we
have been joined by the distinguished gentleman from
California, Mr. Lungren, the distinguished gentieman from
Florida, Mr. Feeney, and distinguished gentleman from
Massachusetts, Mr. Delahunt.

Gentlemen, what I am about to do I am very awkward in
doing it. It is customary for the subcommittee to administer
the oath to the panelists. I know you all. I know you don’'t
need to be sworn in to tell the truth. But if you don’t
mind, would each of you please stand and raise your hands.

[Witnesses sworn.]

Mr. COBLE. Let the record show each witness answeféd in
the affirmative. And I have had the fear if I depart with
you all, then the next panel is going to wonder why I don’t
depart from them. But you all, I am not worried about what
you all say vioclating the truth in any way.

As I said before, we have four distinguished witnesses
with us today. Our first witness is Mr. Robert McCallum,
Jr., Associate Attorney General of the Department of Justice.

In this capacity, Mr. McCallum advises and assists the
Attorney General and the Deputy Attorney General in
formulating policies pertaining to a broad range of civil
justice, Federal and local law enforcement, and public safety
matters. Prior to this appointment, he served as Assistant

Attorney General for the Civil Division. Mr. McCallum
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214| received his undergraduate and law degrees from Yale

215| University, and was a Rhodes Scholar at Oxford University.
216 Our second witness is returning to the Hill after some
217| extended absence, the Honorable Dick Thornburgh of

218| Kirkpatrick & Lockhart Nicholson Graham. Mr. Thornburgh'’s
219| distinguished public career extends over a quarter of a

220| century. He previously served as Governor of Pennsylvania,
221| Attorney General under Presidents Reagan and Bush, and

222{ Undersecretary General of the United Nations.

223 Mr. Thornburgh has been awarded honorary degrees by 31
224| colleges and universities, and previously served as Director
225| of the Institute of Politics at Harvard’s John F. Kennedy
226| School of Government. Mr. Thornburgh earned his

227| undergraduate degree at Yale and his law degree at the

228| University of Pittsburgh School of Law.

229 Our third witness is Mr. Thomas Donohue, President and
230 CEO of the United States Chamber of Commerce. In his current
231| capacity, Mr. Donchue has expanded the influence of the

232| Chamber across the globe. He engaged the Chamber Institute
233| for Legal Reform and revitalized the National Chamber

234| Foundation. Previously, Mr. Donohue served for 13 years as
235| President and CEO of the American Trucking Association, and
236| was awarded his bachelors degree from St. Johns University
237| and a masters degree from Adelphi University.

238 Our fourth and final witness today is Mr. William
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Sullivan, Jr., litigation partner at Winston & Strawn. In
this capacity, Mr. Sullivan concentrates on corporate
internal investigations, trial practice, white collar
criminal defense, and complex securities litigation.

Previously, he served for over 10 years as an Assistant
United States Attorney for the District.of Columbia, and has
worked in private practice as a litigator. Additionally, Mr.
Sullivan has addressed the World Trade Organization on
Sarbanes-Oxley issues. He received his bachelors and masters
degrees from Tufts University and his law degree from Cornell
University.

Gentlemen, it is good to have you all with us. And as

we have previously told you, without hamstringing you too

severely, we try to apply the 5-minute rule here. And when
you all see that amber light on your panel appear, that tells
you that the ice on which you are skating is becoming thin.
You have about a minute to go. And we’re not going to
keelhaul anybody for violating it, but if you can wrap up in
as close to 5 minutes as you can.

Mr. McCallum, why don’t you kick us off.
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TESTIMONY OF ROBERT D. McCALLUM, JR., ASSOCiATE ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE; HON. DICK THORNBURGH,
KIRKPATRICK & LOCKHART NICHOLSON GRAHAM LLP; THOMAS J.
DONOHUE, PRESIDENT AND CEO, U.S. CHAMBER OF COMMERCE; AND
WILLIAM M. SULLIVAN, JR., LITIGATION PARTNER, WINSTON &

STRAWN
TESTIMONY OF ROBERT D. McCALLUM, JR.

Mr. MCCALLUM. Thank you, Mr. Chairman,'Rénking Member
Scott, and members of the committee. We appreciate at the
Department of Justice this opportunity to éppear before you
today. *

Now, President Bush, this Congress, and the American
people have all embraced a zero tolerance policy when it
comes to corporate fraud. In passing the landmark
Sarbanes-Oxley legislation in 2002, Congress gave the
Department of Justice clear marching orders: prosecute fully
those who would use their positions of power and influence ih
corporate America to enrich themselves unlawfully, and
thereby restore confidence in our financial markets.

And we have done exactly that, Mr. Chairman. From July
2002 through December 2005, the Department has secured more

than 900 corporate fraud convictions, including 85

presidents, 82 chief executive officers, 40 chief financial
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officers, 14 chief operating‘officers, 17 corporate counsel
or attorneys, and 98 vice presidents, as well as millions of
dollars in damages for victims of fraud.

Much of our success depends on our ability to secure
cooperation. As Chairman Sensenbrenner noted recently, and I
quote, ‘‘By encouraging and rewarding corporate cooperation,
our laws serve the public interest in promoting corporate
compliance, minimizing use of our enforcement resources, and
leading to the prosecution and punishment of the most
culpable actors.’’

The Department’s approach to corporate fraud is set
forth in the so-called Thompson Memorandum, issued by Larry
D. Thompson as Deputy Attorney General. Pursuant to that
memorandum, the degree to which a corporation cooperates with
a criminal investigation may be a factor to be considered by
prosecutors when determining whether or not to charge the
corporation with criminal misconduct.

Cooperation in turn depends on--and here I quote the
Thompson Memorandum--‘'‘the corporation’s willingness to
identify the culprits within the corporation, including
senior executives; to make witnesses available; to disclose
the complete results of its internal investigation; and to
waive attorney-client and work product protections.’’

Some critics have suggested that the Department is

contemptuous of legal privileges. Nothing could be further
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from the truth. We recognize the ability to communicate
freely with counsel can serve legitimate and important
functions and encourage responsible corporate stewardship and
corporate governance.

But at the same time, we all must recognize that
corporate fraud is often highly difficult to detect. Indeed,
in recent years we have witnessed a series of highly complex
corporate scandals which would have been difficult to
prosecute in a timely and efficient manner without corporate
cooperation, including in some instances the waiver of
privileges.

The Thompson Memorandum carefully balances the
legitimate interests furthered by the privilege, and the
societal benefits of rigorous enforcement of the laws
supporting ethical standards of conduct.

There is also a so-called McCallum Memorandum, issued
during my tenure as Acting Deputy Attorney General last year,
which adds to this balancing of the competing interests. The
McCallum memorandum first ensures that no Federal prosecutor
may request a waiver without supervisory review. And second,
it requires each United States Office to institute a written
waiver review policy governing such requests.

Mr. Chairman, I recognize that despite these limitations
and restrictions, there are some critics of the Department’s

approach. While I look forward to addressing specific
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concerns of the members of this subcommitteée that may occur

during the questioning, let me make a few preliminary

observations.
First, voluntary disclosure is but one factor in
assessing cooperation, and cooperation in turn is but one

factor among many considered in any charging decisions.
Disclosures’ thus is not required to obtain credit for
cooperation in all cases; cooperation may be had by
corporations most readily without waiving anything, simply by
identifying the employees best situated to provide the
Government with relevant information.

Nor can the Government compel corporations to give
waivers. Corporations are generally represented by
sophisticated and accomplished counsel who are fully capable
of calculating the benefits or harms of disclosures.
Sometimes they agree; sbmetimes they do not agree. Whether
to disclose information voluntarily always remains within the
corporation’s choice. And in fact, voluntary disclosures are
frequently initiated by the corporate counsel and not by the
Government .

Second, under our process, waivers of privileges should
not be routinely sought, and we believe are not routinely
sought. Indeed, they should be sought based upon a need for
three things: timely, complete, and accurate information.

And they should be requested pursuant to the established
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guidelines, and only with supervisory approval.

Third, our approach does not diminish a corporatibn's
willingness to undertake investigations, in our view. Wholly
apart from the Government’s criminal investigations,
corporate management owes to its shareholders, not to itself
or to its employees, but to its shareholders, a fiduciary
duty to investigate potential wrongdoing and to take
corrective action. To the extent that shareholders are best
served by timely internal investigations, responsible
management will always do so.

And finally, in some jurisdictions, voluntary disclosure
to the Government waives privileges in civil litigation
seeking monetary damages, thus, it is said, compounding the
corporation’s litigation risk. Addressing this concern, the
committee should be aware that the Evidence Committee of the
Advisory Rules of the Judicial Conference is currently
considering a rule that would limit use by others of
privileged material voluntarily provided by a corporation in
its cooperation with a Government investigation. We at the
Department of Justice will be involved in the Federal Rules
Advisory Committee on Evidence considering that, and we will
watch that debate with interest.

In sum, Mr. Chairman, we believe that the Department has
struck an appropriate balance between traditional privileges

and the American people’s legitimate law enforcement needs
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and the necessity of establishing standards.
Thank you for the opportunity to testify.

[The statement of Mr. McCallum follows:]

*kkkhkkkkkk TNSERT ***kkkkkkkk
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386 Mr. COBLE. Thank you, Mr. McCallum.

. 387 Mr. Thornburgh.
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388| TESTIMONY OF HON. DICK THORNBURGH

389 Mr. THORNBURGH. Chairman Coble, Ranking Member Scott,
390| members of the subcommittee, I want to thank you for the
391| invitation to speak to you today about the grave dangers
392| posed to the attorney-client privilege and work product

393 | doctrine by current governmental policies and practices.
394 At the outset, let me commend you for being the first
395| Congressional body to convene a hearing on this very

396| worrisome situation. The attorney-client privilege, as we
397| all know, is a fundamental element of the American system;df
398| justice, and I fear that we have all been too slow in ‘
399| recognizing how seriously the privilege has been undermined
400| in the past several years by Government action. Your focus
401| on this issue today is vitally needed and much appreciated.
402 The attorney-client privilege is the oldest of the
403 |, evidentiary privileges originating in the common law of

404| England in the 1500s. Although the privilege shields from
405| disclosure evidence that might otherwise be admissible,

406| courts have found that this potential loss of evidence is
407| outweighed by the benefits to the immediate client, who
408| receives better advice, and to society as a whole, which
409| obtains the benefits of voluntary legal compliance.

410 These ideas have been embraced time and time again by

411| our courts. In the words of the Supreme Court, the privilege
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encourages ‘‘full and frénk communication between attorneys
and their clients, and thereby promotes broader public
interest in the observance of law and the administration of
justice.’’ The attorney-client privilege is thus a core
element in a law-abiding society and a well-ordered
commexrcial world.

And yet the previously solid protectién that
attorney-client communications have enjoyed has been

profoundly shaken by a trend in law enforcement for the

‘Government to, in effect, demand a waiver of a corporation’s

privilege as a precondition for granting the benefits of
cooperation that might prevent indictment or diminish
punishment. These pressures emanate chiefly from the
Department of Justice and the Securities and Exchange
Commission.

Beginning with the 1999 Holder Memorandum, and as more
forcefully stated in the 2003 Thompson Memorandum, the
Department of Justice has made clear its policy that waiver
of the attormney-client and work product protections is an
important element in determining whether a corporation may
get favorable treatment for cooperation. The SEC, in a
public report issued at the conclusion of an investigation,
outlined a similar policy.

Finally, the U.S. Sentencing Commission in 2004 amended

the commentary to its sentencing guidelines so that waiver of
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privilege becomes a significant factor in determining whether
an organization has engaged in timely and thorough
cooperation necessary for obtaining leniency. Following the
Federal lead, State law enforcement officials are beginning
to demand broad privilege waivers, as are self-regulatory
organizations and the auditing profession.

While the tone of these documents may be moderate, and
officials representing these entities stress their intent to
implement them in reasonable ways, it has now become
abundantly clear that in actual practice, these policies pose
overwhelming temptations to prosecutors seeking to save time
and resources and to target organizations desperate to save
their very existence. And each waiver has a ripple effect
that creates more demands for greater disclosures, both in
individual cases and as a matter of practice. Once a
corporation discloses a certain amount of information, then
the bar is raised for the next situation, and each subsequent
corporation will need to provide more information to be
deemed cooperative.

The result is documented in a survey released just this
week to which over 1400 in-house and outside counsel
responded, in which almost 75 percent of both groups
agreed--almost 40 percent agreeing strongly--that a culture
of waiver has evolved in which Government agencies believe it

is reasonable and appropriate for them to expect a company
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under investigation to broadly waive attorney-client
privilege or work product protections.

I practice law at a major firm with a significant white.
collar criminal defense practice. My partners generally
report that they now encounter waiver requests in virtually
every organizational criminal investigation in which they are
involved. In their experience, waiver has become a standard
expectation of Federal prosecutors. Others with whom I have
spoken in the white collar defense bar tell me the same
thing.

I am prepared to concede that the significance of these
developments took some time to penetrate beyond the Beltway
and the relatively small community of whité collar defense
lawyers. It is clear, however, that as the legal profession
has become aware of the problem, it has wesulted in a strong

and impassioned defense of the attorney-client privilegé and

. the work product protection.

This issue was the hottest topic at last summer’s annual
meeting of the American Bar Association, and at its
conclusion, the ABA House of Delegates unanimously passed a
resolution that strongly supports the preservatior of the
attorney-client privilege and opposes policies, practices,
and procedures of Government bodies that have the effect of
eroding the attorney-client privilege.

I was one of those nine former Department of Justice
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511.

officials from both Republican and Democratic administrations
who, as the Chairman noted, signed a letter to the Sentencing
Commission last summer urging it to reconsider its recent
amendment regarding waiver.

It is never a simple matter to enlist such endorsements,
particularly in the summertime and on short notice. And yet
it was not difficult at all to secure those nine signatures
because all feel so strongly about the fundamental role the
attorney-client privilege and work product protections play
in our system of justice.

We feel just as strongly that the other governmental
policies and practices outlined above seriously undermine
those protections. As you know, I served as a Federal
prosecutor for many years, and I supervised>other Federal
prosecutors in my capacities as U.S. Attorney, Assistant

Attorney General in charge of the Criminal Division, and

. Attorney General of the United States. Throughout those

years, requests to organizations we were investigating to
hand over privileged information never came to my attention.
One wonders what has changed in the past decade to warrant
such a dramatic encroachment on thé attorney-client
privilegé.

Clearly, in order to be deemed cooperative, an
organization under investigation must provide to the

Government all relevant factual information and documents in
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531
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its possession, and it should assist the Government by
explaining the relevant facts and identifying individuals
with knowledge of them. But in doing so, it should not have
to reveal privileged communications or attorney work product.

That limitation is necessary to maintain the primacy of
those protections in our system of justice. It is a fair
limitation on prosecutors, who have extraordinary powers to
gather information for themselves. This balance is one I
found workable in my years of Federal service, and it should
be restored.

I was pleased to see the Sentencing Commission earligfﬁ
this year regquest comment on whether it should delete ot
amend the commentary sentence regarding waiver. In testimony
last fall, I urged it to provide affirmatively that waiver
should not be a factor in assessing cooperation. I
understand that the American Bar Association will shortly
approach the Department of Justice with a request ﬁhat the
Thompson Memorandum be révised in similar fashion. These are
promising developments.

Mr. Chairman, I thank you again for beginning a
much-needed process of Congressional oversight of the
privilege waiver crisis. This is not an issue that
Washington lobby groups have orchestrated, but it is one that
likely will take Congressional attention to resolve.

Thank you. I look forward to your questions.
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537 [The statement of Mr. Thornburgh follows:]

538 | **kxkkkxkx JNSERT **kkkkkhkk
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Mr. COBLE. Thank you, Mr. Thornburgh.

And Mr. Donohue, in a sense of equity and fairness,
since I permitted Mr. McCallum and Mr. Thornburgh to exceed
the red light, I will not crack the hammer on you once that
red light illuminates.

You are now recognized. R
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545| TESTIMONY OF THOMAS J. DONOHUE

546 Mr. DONOHUE. Thank you, Mr. Chairman, Mr. Scott,

547 | members of the committee.

548 I am here today representing the Chamber and on behalf
549| of a coalition to preserve the attorney-client privilege,

550| which includes many of the major legal and business

551| associations in our country, including the American Chemistry
552| Council, the American Civil Liberties Union, the Association
553| of Corporate Counsel, the Business Civil Liberties, Inc., the
554 | Business Roundtable, the Financial Services Roundtable,

555| Frontiers of Freedom, the National AssOciation of Criminal
556 | Defense Lawyers, the National Association 9wf Manufacturers,
557| the National Defense Industrial Association, the Retail

558| Industry Leaders Association, and the Waghington Legal

559| Foundation.

560 I should add that the coalition is working closely with
561| the American Bar Association, which has separately submitted
562| written testimony here today detailing its concerns about the
563 | erosion of the attorney-client privilege. ABA policy

564 | prevents the organization from being listed as a member of
565| broader coalitions.

566 The privilege to consult with an attorney freely,

567| candidly, and confidentially is a fundamental constitutional

568| right that in our opinion is under attack. Recent policy
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569| changes at the Department of Justice and, very importantly,
570| at the SEC have permitted and encouraged the Government to
571| demand or expect companies to waive their attorney-client
572| privilege or work product protections'during an

573| investigation.

574 A company is required to waive its privilege in order to
575| be seen as cooperating with Federal investigators. A company
576| that refuses to waive its privilege risks being labeled as
577| uncooperative, which all but guarantees that it will not get
578| a chance to come to a settlement or receive, if it needs to,
579| leniency in sentencing or fines.

580 But it goes far beyond that, Mr. Chairman. The

581 | uncooperative label can severely damage a company’s brand,
582 | its shareholder value, their relationship with suppliers and
583| customers, and their very ability to survive.

584 The enforcement agencies argue that waiver of

585| attorney-client privilege is necessary for improving

586 | compliance and conducting effective and thorough

587| investigation. The opposite, in my opinion, is true. An
588 | uncertain and unprotected attorney-client privilege actually
589! diminishes compliance with the law.

590 If company employees responsible for compliance with
591| complicated statutes and regulations know that their

592| conversations with attorneys are not protected, they will

593! simply choose not to seek appropriate legal guidance. The
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result is that companies may fall out of compliance, often
not intentionally, but because of a lack of communication and
trust between a company’s employees and its attorneys.

Similarly, during an investigation, if employees suspect
that anything they say to their attorneys can be used against
them, they won’t say anything at all. That means that both
the company and the Government will be unable to find out
what went wrong, to punish wrongdoers, and to correct the
company’s compliance system.

And there is one other major consequence. Once the
privilege is waived, third party private ?laintiffs’ lawygré
can gain access to attorney-client conversations and usé them
to sue the company or other massive settlements. By the way,
right now there are some arguments in the court about partial
protection in waiving, and the question has been raised that
perhaps the Government cannot even guarantee that.

How pervasive has this waiving of the attorney-client
privilege become? Well, last November we presented findings
to the U.S. Sentencing Commission showing that approximately
a third of inside counsel respondents, and as many as 48
percent of outside counsel respondents, say they had
personally experienced erosion of attorney-client privilege
or work product protections.

After that presentation, the Sentencing Commission asked

us for even more information about the frequency of waivers
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and their impact. So ouf coalition commissioned a second,
more detailed survey and got an even greater response rate
from the members of our coalition partners. We publicly
released the results of this second survey just this morning.

They have been provided to the committee, along with more
detailed coalition written statements on the subject.

Here are a couple of highlights, and I am going to skip

them because General Thornburgh mentionedvthem, but 75
percent of both inside and outside counsel agreed with the

statement that a culture of waiver has evolved to the point

the Government agencies believe it is responsible and

appropriate to expect a company under investigation to
broadly waive attorney-client privilege or waiver
protections. Of those who have been investigated, 55 percent
of outside counsel say that that is the experience that they
had.

Now, our coalition is aggressively seeking to reverse
this erosion of confidence in the attorney-client provision
and the conversations covered there. We are pleased that the
U.S. Sentencing Committee has decided to revisit recently
amended commentary to the guidelines that allow the waiver to
be a cooperation factor in sentencing, and we have submitted
more detailed materials to them.

We would encourage this committee to weigh in with its

support of the attorney-client privilege to the Sentencing
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Commission as it reconsiders its guidelines. It is important
to note that the Department of Justice and other regulatory
agencies have created this erosion of the privilege without
seeking input, oversight, or approval from the Congress or
the judiciary. And the plan, Mr. Chairman, that is on the
table now, would allow all 92 jurisdictions of the Department
of Justice across the country to have their own plan, their
own determination, of what is covered and what is protected.
That is going to be a circus.

We seek your input and strongly urge you to exercise
your oversight of the Department of Justice and the SEC to
ensure the protection of attorney-client privilege. Now, let
me be very clear as I close: Our efforts are not about
trying to protect corrupt companies or businesspeople.
Nobody wants corporate wrongdoers caught and punished more
than I do and the legitimate and honest businesspeople that I
represent. Rather, this is about protecting a
well-established and vital constitutional right.

Mr. Chairman, I thank you and the members of the
committee, and I look forward to your questions.

[The statement of Mr. Donohue follows:]

*hkkkkkkkkk TNSERT ***hkkdkkkdk
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666 Mr. COBLE. Thank you, Mr. Donohue.

. 667 Mr. Sullivan.
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TESTIMONY OF WILLIAM M. SULLIVAN, JR.

Mr. SULLIVAN. Thank you. Good afternoon, Chairman

Coble, Ranking Member Scott, and members of the subcommittee.
Thank you for youf kind invitation to address you today
concerning the Department of Justice policies and practices
with regard to seeking attorney-client privilege aﬁd work
product protection waivers from corporations, and whether the
waiver of such privilege and protection should be relevant to
assessing the corporations’ cooperation efforts within the
meaning of the organizational guidelines.

I am currently a partner at the law firm of Winston &
Strawn, where I specialize in white collar criminal defense
and corporate internal investigations. For 10 years, from
1991 to 2001, I served as an assistant U.S. Attorney for the
District of Columbia. In these capacities, I have been
involved in virtually all aspects of white collar
investigations and corporate defense.

I have overseen both c¢riminal investigations as a
prosecutor and internal corporate investigations as a defense
attorney. And I have represented both corporations and
individuals in internal investigations and before Federal law
enforcement authorities and regulators as well as in class

action, derivative, and ERISA litigation.
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My perspective on corporate cooperation and the waiver
of attorney-client and attorney work product privileges has
therefore been forged not only by my experiences on both
sides of the criminal justice system, but by my participation
in the civil arena as well. This afternoon, I am eager to
give you a view from the arena.

‘The real issue is not the waiver but what is being
waived and how it was assembled. For business organizations
today, the traditional protections afforded by the
attorney-client privilege and the work product doctrine are ’
under siege. The privilege reflects the . public priority.gf&
facilitating the observance of law through candor with -
counsel.

Prosecutors and regulators now routinely demand that in
return for the mere prospect of leniency, corporations engage
in intensive internal investigations of alleged wrongdoing
and submit detailed written reports documenting both the
depth and breadth of their inquiry as well as the basis for
their conclusions. Attorney impressions, opinions, and
evaluations are necessarily included.

When pressed on this practice, many prosecutors and
regulators will publicly insist that they are only seeking a
roadmap--the identity of the individuals involved, the
crucial acts, and the supporting documentation. However,

this has not been my personal experience.
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Just last week I waé asked by a Government regulator in
our very first meeting to broadly waive attorney-client
private and work product protection and to provide copies of
interview notes, even before I had completed my client’s
internal investigation myself, and accordingly, even before I
had determined as corporate counsel that cooperation would be
in my client’s best interest.

Incredibly, I was further asked whether or not I was
appearing as an advocate for my client the corporation or
whether I was an independent third party. Presumably, the
regulators had hoped that I would undertake their
investigation for them, despite the fact that I would be paid
by my client to do so.

Most importantly, however, such roadmap requests fail to
relieve the valid concerns of corporations related to
privilege and work product waivers. A less than carefully
drawn roadmap risks a broad subject matter waiver of
attorney-client privilege and attorney work product
protection under a current authority applicable in just about
every jurisdiction.

The waiver of attorney-client communications arriving in
connection with a factual roadmap subsequently disclosed to
law enforcement extends beyond the disclosure itself and
encompasses all communications on that subject matter. The

consequences of this result can be extreme, in that even a
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rudimentary roadmap is the product of information obtained
through thousands of hours of legal work spent conducting
interviews, parsing statements from hundreds of pages of
interview notes, and analyzing thousands and perhaps millions

of pages of both privileged and nonprivileged corporate

documents.
Furthermore, the waiver would be applicable not only to
the law enforcement officials receiving the information, but

would also embrace future third parties, including other
Government agencies and opportunistic plaintiffs’ counsel
seeking fodder for class action and derivative strike suits.

In addreésing the practice of conditioning leniency for
disclosure of otherwise privileged reports, I believe that a
balance must be struck between the legitimate interests of
law enforcement in pursuing and punishing the legal conduct,
the benefits to be retained by corporations which assist this
process and determine to take remedial action, and the rights
of individual employees.

It is imperative that we do not sacrifice accuracy and
fundamental fairness for expedience and convenience now
routinely requested by the Government. An equilibrium much
achieved between the aforementioned competing concerns.

The issues being addressed today in this committee
meeting are not simply part of an academic debate. Across

the country, there are dozens of corporations scrutinized in
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internal investigations at any one time, with real
consequences for real people. These investigations directly
impact the lives of thousands of workers and millions of
shareholders.

In conditioning leniency upon the disclosure of
otherwise privileged information, we need to accommodate the
competing interests of effective law enforcement, the
benefits down to deserving corporations, the corporation’s
own interests and its ability to observe law through
consultation with counsel, and the fundamentallrights of
individual employees.

Reaching a consensus on the information sought by the
Government, limiting that information to mon-opinion factual
work product or perhaps the adoption of a selective waiver
for cooperating corporations, and lucid, comprehensive
standards to guide internal investigations, are each
important first steps.

Thank you, and I look forward to your questioms.

[The statement of Mr. Sullivan follows:]

kkkkkkkktk SQUBCOMMITTEE INSERT ***kkkkkkk*
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Mr. COBLE. Thank you, Mr. Sullivan.

Mr. McCallum, I think--by the way, we apply the 5-minute
rule to ourselves as well, so we will try to move along here.

Mr. McCallum, I think Mr. Donohue may have touched on
this. And where I am coming from is: Does the policy
require uniform review? That is to say, a United States
Attorney in the Middle District of North Carolina, would it
be likely or unlikely that he or she would be operafing under
a policy that would be identical to the Eastern District of
Virginia?

Your mike is not on, Mr. McCallum.

Mr. MCCALLUM. Mr. Chairman, in response to that
question, the memorandum that I issued does allow for the
different United States Attorneys to institute a review
policy in accordance with the peculiar circumstance of their
particular district.

For instance, the Southern District of New York may be
very different than the District of Montana in terms of the
number of sophisticated corporate cases that involve
allegations of corporate fraud, and therefore the number of
people that are in the Southern District of New York, the
number of Assistant United States Attorneys that are
available for the review process, may be very different than
the number of attorneys that are in a different district.

So it is not identical, but it affords the type of
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prosecutorial discretion in the United States Attorney to
determine what it will be, and that is coordinated through
the Executive Office of United States Attorneys in the
Department of Justice as well.

Mr. COBLE. I thank you, sir. Now, you indicated, Mr.
McCallum, that in some instances, the corporate defendant may
well be the one to initiate the waiver. Do you have any
figures as to, comparatively speaking, Government initiated
or defendant initiated?

Mr. MCCALLUM. Mr. Chairman, we do not have statistical
figures like that. And most of the surveys, including, wg';
believe, the survey that we have not yet seen that the-ﬁ
Chamber of Commerce just issued this morning, are based more
on perception and anecdotal evidence than they are on very,
very specific identification of particular cases.

We have been involved in a dialogue with various
business representatives, including the task force of the
American Bar Association that is dealing with this issue,
with its chairman. And we invited him and Jamie Conrad, who
is here today, to come out and talk with the United States
Attorneys last year at their annual conference to make sure
that the United States Attorneys were aware of exactly the
concerns and the issues that the business community was
seeing in this.

And we were told at that time that a very detailed study
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837| of particular cases would be prepared and would be provided
838| to us. And just last week, Mr. Ide, the ABA chairman,

839| indicated to me that that was forthcoming. That will allow
840| us to dig down into the specifics because each case is really
841 ﬁnique, Mr. Chairman. And it is that sort of detailed

842| analysis that will be necessary to determine or refute the:
843| ‘‘routineness’’ with which these waivers afe requested. We
844 | do not believe that they are ‘'‘routinely’’ requested.

845 Mr. COBLE. .I thank you, Mr. McCallum.

846 Mf. Thornburgh, during your many years of public

847| service, were you ever aware of any criminal case in which
848| the Justice Department sought or required an attorney-client
849| privilege waiver from a cooperating corporation, A; and if
850| so, what was and is your position on that issue?

851 Mr. THORNBURGH. I am not aware of any such requést, Mr.
852| Chairman, although I can’‘t absolutely verify that such a
853 | request was not made at any time during the 25 years that I
854! have been affiliated one way or another with the Department
855| of Justice. It is a development of the last decade or so.
856 : I would just like to add a footnote to Mr. McCallum’s
857| response. It seems to me that the Department is giving up
858| too much by permitting each United States Attorney to frame
859| his own set of policies on this kind of question. Uniformity
860| and internal Department of Justice review has been adopted in

861| any number of areas that are sensitive, such as issuing a
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subpoena to an attorney or to a reporter, or using undercover
sting operations. Those are not within the discretion of the
U.S. Attorney. And when we are dealing with such a sensitive
and venerable privilege as the attorney-client privilege, it
seems to me that ought to be the kind of rule that is
applied.

Secondly, I think that there is a controversy, at least,
with regard to statistics about whether or not frequent use
is made of this waiver request. And the easiest way to do
that is to promulgate a review process within the Department
so that you have readily available at your fingertips the
absolute number of times it has been carried out.

If, as the Department claims, these are limited and
infrequent, it would not impose any undue burden. If, on the
other hand, they are as the perceptions indicate from this

report, it would provide a solid base for evaluating whether

.or not this process is going forward in the right manner. -

Mr. COBLE. I thank you, Mr. Thornburgh. I see my tiﬁe
has expired. Gentlemen, we probably will have a second round
of questioning because I have questions for Mr. Sullivan and
Mr. Donchue. This is significant enough, I think, to do
that.

The gentleman from Virginia.

Mr. SCOTT. Thank you, Mr. Chairman.

Mr. Chairman, we have a public policy on the
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attorney-client privilege which we are tryihg to protect.
There are other kind of public policies that can’t be--where
you can’t use certain things as evidence when you are trying
to investigate and fix a problem. You can’t--the fact that
you fixed a product subsequently can’t be used to show
negligence of the former product because that would obviously
discourage fixing. Evidence that you tried to settle a case

can’‘t be used as an admission because that would discourage

settlements.
Is there a public policy that we want to protect in
trying to protect, to the extent possible, the

attorney-client privilege, Mr. McCallum?

Mr. MCCALLUM. Ranking Member Scott, there is
unquestionably recognized within the Department of Justice
the societal benefits that attend to the attorney-client
privilege and work product privilege and various other
privileges. And it is certainly something that the United
States Attorneys are--and the other Federal prosecutors are
mindful of.

And I think that one of the things that you are alluding
to is something that all three of my distinguished panelists
have touched on, and that is the providing of information to
the Government, whether to a regulator or to a prosecutor,
and the consequences of that disclosure in the civil

litigation area.
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Now, that, I mentioned previously, is an area that the
Federal Rules Advisory Committee on Evidence is looking at.
It is also an area that there have been bills introduced and
the Congress to address that issue. So I think that there is
certainly recognition.

Mr. SCOTT. Well, I think Mr. Donohue kind of alluded to
civil litigation because if somebody blurts something out in
a criminal investigation totally unrelated to what may be
said affecting civil litigation, you could open yourself up
to all kinds of problems including massive punitive damages
if all that information got out. 1Is that right?

Mr. MCCALLUM. There is a consequence of a waiver of
attorney-client privilege, and one context being a waiver in
other contexts. That is correct, Mr. Scott.

Mr. SCOTT. Okay. Well, have you ever asked for waivers
in individual cases?

Mr. MCCALLUM. I am sure that, like former Attorney
General Thornburgh, I can’t tell you that that has never
happened. I am--it has never happened in any case thét I am
involved in. And I think there is one issue that needs to be
focused on here, is that there is an issue of attorney-client
waivers, privilege waivers, by the corporation. That is, the
lawyers who represent the corporation. In my opening
statement, I made the point that they do not represent the

management. They do not represent employees.
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And I am sure that Mr. Sullivan, every time he does an
internal investigation and interviews a witness, he explains
to them exactly who he represents, i.e., that it is the
corporation, and that that individual who is being
interviewed is not his client and there is no attorney-client
privilege between him and that individual. -

Mr. SCOTT. Well, I mean, in an individual criminal case
where an individual is the defendant, have you ever asked for
a waiver of attorney-client privilege?

Mr. MCCALLUM. I never have, Mr. Scott. But my
experience over my 35-year career has been predominately ;n;
the civil litigation area. So I would not be someone wﬁo
would be able to respond to that effectively.

Mr. SCOTT. Have you ever had cases that the defendant,
the corporate defendant, got leniency for cooperation when
they had not waived attorney-client privilege?

Mr. MCCALLUM. I cannot personally testify to that. I
can tell you that within the Department, I am informed by
those that have extensive experience in the criminal area
that that is indeed the case, that cooperation is but one
factor in the Thompson Memorandum in determining whether to
indict someone. And it is a factor, of course, in the
Sentencing Commission current matters.

Mr. SCOTT. Can you get the cooperation benefit without

waiving attorney-client privilege?
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Mr. MCCALLUM. Theré are--there are any number of
instances, I am informed, in which that is indeed the case,
ves, and that the circumstances of a corporation providing
information may not require the waiver of attorney-client
privileged information of work product information.

Mr. SCOTT. Let me ask one further question. Mr.
Sullivan, you represent corporations, many of whom have
multi-jurisdictional activities. Would there be a problem in
having 92 different processes in terms of what the
attorney-client privilege may be?

Mr. SULLIVAN. Ranking Member Scott, yes. I think that
would be a very difficult road to navigate. It is difficult
enough working with prosecutors and regulators who are
insistent that you do their work for them. And in fact, if I
am in a situation where I am evaluating a cooperative mode
for purposes of obtaining favorable treatment by the
Government in exchange for a new compliance program,
ferreting out wrongdoing--which would be my obligation in any
event--to the extent that I would have to, in a
multi-district context, deal with a variety of competing
considerations along the same lines would make my job much
more difficult and would also cause intractable problems on
the part of the corporation in terms of negotiating a
resolution.

Let me also add that I know the context here is
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cooperation, but I don’'t think the presumption of innocence
should be forgotten. And when I addressed the committee a
few minutes ago and mentioned that at the very first meeting
I was asked to waive the privilege, I also mentioned that I
had not even conducted an internal investigation and
therefore had not made up my mind as to whether I have
defensible conduct or not. So I think that also illuminates
the mindset that corporate counsel are dealing with today.

Mr. COBLE. I thank the gentleman.

We have been joined by the distinguished gentleman from
Ohio, Mr. Chabot.

And in order of appearance, the Chair recognizes the
distinguished gentleman from Florida, Mr. Feeney.

Mr. FEENEY. Thank you, Mr. Chairman. And I am grateful
for the testimony from all our distinguished panel.

You know, I had an observation I thought perhaps you
could talk a little bit about because I think you have gone
into some details about the importance historically of the
attorney-client privilege.

By the way, I would point out that most of us who, you
know, practiced law at one point think of this more in the
context of criminal--of violent crime as opposed to corporate
crime, exactly for the reasons that former Attorney General
Thornburgh laid out. This really hasn’t been used until the

last 8 or 10 years, this waiver requirement.
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But the average violent criminal doesn’t have deep
pockets. And other than the fact that if he fails to comply
and waive privilege, for example, there is very little
incentive. He is not subject to fines because he has got the
empty pocket defense. He is not worried about civil
litigants. But for a lot of the reasons that Mr. Donochue
laid out, the pressure on corporate clients and business
clients is immense to find favor as they cooperate, and there
is an enormous pressure on them.

I do understand the necessity at times to'try in a
corporate context, especially with respect to fraud, to find
out what everybody knew, and that would ihclude corporate
counsel. What I am worried about, and I guess I want to put
it in this respect--Mr. Sullivan might be the best person to
answer this--we live in a very new climate on Wall Street. I
mean, investors appropriately expect a lot more transpérency.

We had things like Enron and WorldCom.

But in some ways, we may have overreacted.
Post-Sarbanes-Oxley, directors have some real problems.
Number one, we don’t have a standard set of accounting
principles, so that a major international corporate firm may
be responsible, and the directors individually liable, to
know where every box of pencils or paper clips are. And we
don'’'t have standards to protect people based on de minimis

standards.
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When directors or executives with corporations go and
they hire an independent auditor nowadays, they are not
allowed to seek the guidance of their auditor. They can’'t
get help from one of the top four accounting firms that they
have to pay. That firm is not allowed to tell them how to
comply with Sarbanes-Oxley.

Now we are in a position where if we are going to have
what amounts to bianket waivers or, in some jurisdictions,
anyway, what amounts to blanket waivers, where corporate
executives and corporate directors, who are going to be held
personally responsible even if they didn’t necessarily know
about mis-actions that somebody else in the corporation took
over, can’'t be candid with their lawyer and cannot count on
candid advice back.

That type of chilling effect makes it almost impossible
for anybody with any sense to agree to be a member of the
board of directors today, and I thought maybe Mr. Sullivan
and Mr. Donochue could talk about this in the totality of the
circumstances today in corporate law. I mean, this is just
one more burden that makes it almost impossible to tfy to do
your job in an honest way as a member of a board or an
executive at a major corporation.

Mr. Sullivan, go ahead.

Mr. SULLIVAN. Thank you, Mr. Feeney. Well, in fact,

you are absolutely correct. Corporations have noticed a
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dearth of willing applicants in terms of individuals who are
willing to serve on boards. What is attempted these days is
to maintain a level of independence, both with outside
counsel as well as special audit committees, special
litigation committees, and as you mentioned, even
accountants. -

But it also goes right back to what Mr. McCallum said,
and he is absolutely correct. I am well aware of the Upjohn
warnings, and when I am pursuing an internal investigation, I
am obligated and I do advise the individuals whom I am
interviewing that I do not represent them.

But in fact, if we move forward and they are led o
believe that not only do I not represent them but I am also
going to turn over everything they say to the Government at a
moment’s notice, upon caprice or whim because I am interested
in maintaining the best possible position of the corporation,
we are in a situation where, as Mr. Donohue mentioned, I
won’t get any information at all.

The corporate entity is an artificial entity, true. It
has legal responsibilities, true. But it also is run and
managed by people. The acts of the employees are imputed to
the corporation. So you must deal with the people because
they are the ones who bind the corporation.

And for my--from my perspective as well as the

perspective of independent directors or board members or
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auditors or management, wé need to be able to access facts.
We need to be able to do it freely, without any concerns
about where those facts may ultimately go. And we need to be
able to manage the information we have so that we can
evaluate properly how to respond to Government inquiries.

As I mentioned before, all too often the first mode that
a corporation will pursue is cooperation. fhey will find or
seek to find responsible employees and throw them under the
bus. That is not -necessarily the best policy. In a
free-flowing exchange of information environment where the
lawyer can carefully evaluate the information he has, he can
make the best decision for that corporation in how to deal
with regulators and ultimately save everybody a lot of money,
shareholders and individual investors.

Mr. SCOTT. Mr. Donohue?

Mr. DONOHUE. I serve on three public company boards of
directors. BAnd I will say in response to your inquiry that,
first of all, it is getting harder and harder to attract
competent directors, not only because of the fear of
liability, which is getting greater, but because of the
extraordinary amount of time and process that has to be
followed following the Sarbanes-Oxley rules and their
implementation.

What directors most worry about, other than running the

company, leading the company and having good management that
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operates in an honorable way, are two things, and that is
dealing with regulators of every type and shape and dealing
with the Justice Department. And by the way, when you get
people like Mr. McCallum here, if he were to come out and
deal with the issues that individual companies have to deal
with, we would do fine.

But they have the greatest collection of young,
soon-to-make-it, want-to-be-famous kinds of lawyers all
around the country who, by the way, don’t have the same
amount of judgment and experience, and many have little or no
idea what corporations do and how they are supposed to work.

So when 92 different groups--by the way, and when there
is an approval, it will be approval by the U.S. Attorney for
one of his underlings--they are going to have 92 different
approaches to do this, it is going to get a little more
complicated for most of the companies on whose boards I
serve.

And I am not--we are not talking about huge criminal
issues; there are always questions with the SEC and others.
And it gets very, very complicated when everyﬁédy has got a
different rule. Everybody has got a different way of
approaching it. And standing behind them like vultures on a
fence are the class action and the mass acfion lawyers that
are sucking the vitality out of American industry. And they

are doing it, maybe unintended, but they are doing it with
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the help of our Government, who is putting us in that kind of
a position that it shouldn’t happen.

Mr. COBLE. The gentleman’s time has expired.

The distinguished gentleman from Massachusetts, Mr.
Delahunt, recognized for 5 minutes.

Mr. DELAHUNT. I would think, Mr. Sullivan, that you
must find yourself in a position where not only do you have
to inform the employee that you are not his lawyer, but there
is going to be a likelihood that what he tells you will
become--you will at some point in time be compélled to reveal
to the Government exactly what he says.

Have you run into that situation?

Mr. SULLIVAN. Yes, Mr. Delahunt. As*part of the Upjohn
warnings, I am required to advise the employee that I
represent the company, that the privilege resides with the
company, and that the privilege can be waived by the cdmpany
at any time--

Mr. DELAHUNT. And that--

Mr. SULLIVAN. --and in any manner.

Mr. DELAHUNT. --in a significant number of cases, the
privilege is waived.

You know what I can’t understand, Mr. McCallum, is what
happened in the past 10 years? You know, for 20 years of my
own professional life, I was a--I was a prosecutor. Did a

number of sophisticated white collar crime investigations.

DOJ_NMG_0141744




HJU066.080 PAGE 54

1162

1163

1164

1165

1166

1167

1168

1169

1170

1171

1172

1173

1174

1175

1176

1177

1178

1179

1180}

1181

1182

1183

1184

1185

1186

And, I mean, there are grand juries. There is the use of
informants. You know, we knew how to squeeze people without
sacrificing or eroding the attorney-client privilege.

You know, I just have this very uneasy feeling that it
is the easy way to do it, you know. There is a certain level
of, you know, why should I--why should I have to really
exercise myself to secure the truth?

You know, from what I understand, there has been no
review in terms of the frequency of the waiver. There is no
data. There is nothing empirical. But, you know, Mr.
Thornburgh and Mr. Sullivan, you know, I am sure they have
had extensive practices. At least anecdotally, you know,
they are here. They are concerned.

Is there something that I am missing that the
traditional law enforcement investigatory techniques were
insufficient?

Mr. MCCALLUM. Mr. Delahunt--

Mr. DELAHUNT. I got to tell you something. I am a
little annoyed with the Sentencing Commission, too, making
this a factor. You know, where did that come from? Go
ahead.

Mr. MCCALLUM. I believe it came from the defense bar,
who wanted to pin down for certain that if there was a
waiver--to answer the second question first--

Mr. DELAHUNT. Sure. Thanks.

DOJ_NMG_0141745




HJUO066.080 PAGE 55

1187
1188
1189
1180
1181
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201

1202

1203

1204
1205
1206
1207
1208
1209
1210

1211

Mr. MCCALLUM. --if there was a waiver, that it would
necessarily be deemed cooperation for purposes of a downward
departure. But let me--

Mr. DELAHUNT. Well, I would just dwell on that for a
minute because we will get a second round.

Mr. MCCALLUM. Okay.

Mr. DELAHUNT. I would want to--I would want to hear
that coming from, you know, some criminal defense lawyer,
saying that that is the import of it. Because that tells me
that if they are looking for that kind of certainty, that
this is being used frequently. This is--this is becoming;tﬁe
rule rather than the exception. But go ahead and take é‘shot
at my--

Mr. MCCALLUM. Let me respond to the first question, Mr.
Delaﬁunt, and that is what has happened recently over the
years? I think we only have to look back to the 1997 through
2006 era to see a spate of very complicated, very complex,
very arcane, very difficult to determine corporate frauds of
immense proportions in terms of the dollar amounts involved
which also--

Mr. DELAHUNT. With all due respect, Mr. McCallum, I got
to tell you something. That just doesn’t--that doesn’t hold
water. You know, I am sure immense complex fraud has been
being perpetrated, you know, since the days of the robber

barons. If we don’t have the resources in the Department of
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Justice to conduct the necessary investigations to deal with
it, then let’s assess it on a resource basis. Let’s not do
it the easy way that erodes, I believe, a fundamental
principal of American jurisprudence.

I mean, if that is what ycu are telling me, I won’'t
accept it because of my own experience; You know, fraud is
nothing new. Uncovering it maybe is, but, i mean, ‘there
is--you have--you know, you can use immunity. There are
informants. There are grand juries. There are all kinds of
ways to do it.

And I am sure Mr. Thornburgh, being a former Attorney
General and a former, I think, Attorney General in a State, I
am sure he supervised or conducted a series of heavy
investigations that are as complex as anything that, you
know, occurred from 1997 to date, and did it in a way that
didn’t erode significant legal principles that are embedded
in our jurisprudence.

I will be back, and you can think about the question.

Mr. MCCALLUM. Thank you.

Mr. COBLE. The gentleman’s time has expired.

The distinguished gentleman from California.

Mr. LUNGREN. Mr. Chairman, it is always fun being with
my friend from Massachusetts. I was trying to figure out
what he said when he said ‘‘partay,’’ and then I thought he

was talking about getting a drink and going out someplace.
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[Laughter.]

Mr. DELAHUNT. I can’'t understandhwhat you are talking
about.

Mr. LUNGREN. But I understand. You weren’t talking
about a party, you were talking about a part A. I gét that.
Okay.

Apd Mr. Sullivan, I have been informed by counsel here
that the two of you used to work together, so that you used

to be one of those fellows that resembled the remarks of Mr.

" Donohue.

[Laughter.]

Mr. LUNGREN. But now you have made it.

Mr. SULLIVAN. Mr. Volkoff was a fine mentor.

Mr. LUNGREN. And I wondered if you had to deal with 92
different jurisdictions. It would certainly improve your
billables.

[Laughter.]

Mr. SULLIVAN. I try to get involved in--

Mr. LUNGREN. But those Italian suits could be kept up,
as it was.

Just to put it on the record, I have submitted a letter
last August to the Sentencing Commission regarding my
concerns about the Sentencing Commission’s commentary with
respect to the rule. It looks to me like that amendment

authorizes and encourages the Government to require entities
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to waive the attorney-client privilege and work product
protections as a condition of showing cooperation. And that
is the huge concern i have here.

Let me ask you this, Mr. McCallum: Should we in the
Congress believe that any time the administration refuses to
waive executive privilege, that the administration is not
cooperating with the Congress?

Mr. MCCALLUM. Absolutely not, Mr. Lungren. I would--I
would hesitate to make that argument. There are benefits,
and I think that in my opening statement I described that
there are definitely benefits, societal benefits, from
attorney-client privilege.

Mr. LUNGREN. But, see, that--I understand. See, that
is my problem. If we in the Congress were to every time the
President says that there is a reason to, protect executive
privilege, not only for his administration but for future
administrations, that every time he did that he was violating
the sénse of cooperation that should prevail between two
equal branches of government, I think we would be wrong.

And I see the Justice Department taking a position that
if a corporate defendant or potential defendant refuses to
waive that privilege, that is a priori evidence of the fact
that they are not cooperating. And that is the problem I
really have here.

See, the President makes the arguments--and I think that
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you should--and the Department makes the arguments that there
is a reason for those privileges that at the executive branch
has. And the reason is part institutional, but part to have
that ability to speak within yourselves, that is, that
institution of the administration, which is more than the
President but is personified by the President. He can talk
to his advisors without believing that we are going to hear
everything he says.

And here you have a situation where you want a
corporation to follow the law, I presume. And you would want
the corporation to listen to good counsel, I would think.

And here we have got a rule that seems to me to work in the
opposite direction.

And I think that that weighs heavy on me and other
members here on this panel. And so I would ask, don’t you
see the creeping intrusion here? I mean, first you have the
first memorandum. Now we have the second memorandum, which
is a little tighter and a little tougher. And then,
following that, you have the Sentencing Commission saying,
well, that is a bad idea. As a matter of fact, we are going
to have that as evidence of cooperation, and the lack of it
as evidence of lack of cooperation.

What is a corporate counsel to do under those
circumstances?

Mr. MCCALLUM. Well, there are a series of questions
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there, Mr. Lungren. Number one, with respect to the
Sentencing Commission, the Department’s position has been we
would be comfortable with the Sentencing Commission geing
back to where it was before that amendment.

Mr. LﬁNGREN. Well, is that your position? 1Is that the
administration’s position?

Mr. MCCALLUM. I believe that that is the Department of
Justice’s review--

Mr. LUNGREN. That is what I mean.

Mr. MCCALLUM. --underway at this particular time. I do
not know whether that has been absolutely finalized. Bu;_m§
review of that is that there would not necessarily be aﬁ
objection to going back to the way it was before, where it
was not addressed.

Number two, let me talk about the issue of cooperation.
Attorney-client privilege waivers are only one factor with
respect to cooperation. There are many other ways for a
corporation under the Thompson Memorandum to indicate and to
provide a degree of cooperation that will impact both the
decisions on the charging of the corporation and on the
determination of recommendations to be made to any sentencing
commission about--or to any sentencing body about a downward
deviation. So I don’t--I don’t think that it is accurate to
assert that privilege waivers are the sine qua non or the

absolute requirement in order to achieve a status of
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cooperation with prosecutors.

With respect to the diversity of jurisdictions, the 92
different districts, as I indicated previously, this is not a
situation in which one size fits all. And what the McCallum
Memorandum really did was to recognize a best practices that
was, in my view, attendant to United States Attorneys across
the United States in which privilege waiver-requests, formal
ones from the Government, as opposed to privilege waiver
offers voluntarily from corporations, would go through'some
sort of supervisory review that would preserve for the
peculiar circumstances of that particular district and the
United States Attorney there a degree of flexibility.

But all of that would be done in coordination through
the Executive Office of United States Attorneys. So I don‘t
think it is an accurate picture to paint, 92 different
definitions of what is attorney-client privileged and what is
not attorney-client privileged. It is a second set of eyes
to reassure that there is a deliberate and considered process
before attorney-client privilege waivers are requested by the
Department of Justice.

Mr. LUNGREN. Thank you.

Mr. COBLE. The gentleman’s time is expired.

The distinguished gentleman from Ohio, Mr. Chabot.

Mr. CHABOT. Thank you, Mr. Chairman.

Mr. Donohue, if I could begin with you. Can you give
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the subcommittee any examples from your members of instances
where a request for a Department of Justice--for an
attorney-client waiver resulted in unnecessary consequences
for the corporation, perhaps a third party suit, for example,
and arguably the information could have been gathered without
a waiver? )

Mr. DONOHUE. Well, sir, you have just put your finger
on why this is a very difficult matter to challenge, either
here in the Congress or in the courts, because most companies
that have been painted into this box are not going to ‘cone
forward and give you an example. I know many examples. I
would suggest it is probably in our mutual best interests not
to lay out the names of a bunch of companies.

I could tell you a couple of interesting points. 1In one
matter that I am aware of, the prosecutor in a jurisdiction
gave a public speech and said, in our jurisdiction, anybody
failing to waive the privilege will be considered guilty. I
passed that material on to the Justice Department; I don’t
know how it was used.

But if you were to go--and by the way, it is very, very
important to understand that the SEC and the Justice
Department have hundreds and thousands of investigatidns
going on. And the great amount of these have nothing to do

with fraud. They have arguments about proper accounting and

all kinds of other issues.
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Where there is fraud, there should be a vigorous
investigation. But, you know, I was trying to think of a
good example that I might use. You know, the Inquisition
supposedly had the blessing of the Church, but their means
weren’t very appropriate. And when Mr. McCallum began today,
he laid out a rationale of why they should be able to do
these things because of the assignment they were given to
respond to Sarbanes-Oxley.

My understanding is that the privilege is a
constitutional protection, and that the end does not justify
the means, and that the serious nature of this--and I think
the point made about resources did not—-shéuld not put the
companies ‘in the position of conducting investigations, which
I am aware of many, to supplement the work and actually do to
the work of the prosecutors. .

And I ended my statement by saying if people -
maliciously, directly, and intentionally go out and violate
the law and they are in the American business community, lock
them up. But you try and go out, as Mr. Sullivan indicated,
and deal with these prosecutors--and you have got two sets of
them; you got the SEC and you got the Justice Department, and
they are playing off each other, and they are sitting in the
same rooms, - you know, when you have a civil iésue and you
have a criminal issue. And I would just say, you know, if

you and I want to walk down a hall one day, I will give you
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four or five examples. But with the Chairman’s permission
and protection, I am not going to do that here.

[Laughter.]

Mr. CHABOT. Thank you very much.

Mr. Sullivan, if I could ask you the next question.

What alternative techniques are available to prosecutors to
obtain the needed information from a corporation without
requiring a waiver of the attorney-client privilege?

Mr. SULLIVAN. Mr. Delahunt alluded to many, drawing
upon his hears as a prosecutor. There are all types of
investigative techniques. There is cooperation undertaken by
individuals within the corporation. There is the grand jury
process, with subpoenas. There are wires.

What also is available, and which I suggested, for
purposes of a corporation who is--which is interested in
cooperating is the factual recitation, which is actually
quite common: a factual review of what the outsidé counsel’s
investigation has yielded, with a view toward working in
concert with the Government, ferreting out the criminal
activity as it is perhaps determined to be a rogue element or
an independent group working without knowledge of management.

We see that in export control cases, for example, where
shipments are made abroad by individuals who have an
incentive for sales commissions without the knowledge of

management or at least without management understanding that
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ineffective internal controls were in place.

All of this suggests that the corporate entity itself
and outside counsel, certainly responsible management, as Mr.
Donohue has mentioned, has an interest in abiding by the law.

And to the extent that it becomes aware of problems with the
law, either through its own inquiry or through an external
source, a subpoena or whatnot, outside counsel working with
in-house counsel wants to ferret that out and find it out.

And we will assist the Government to the extent that it
is in our best interests to provide them with the roadmap,
with the factual outline, who you should talk to, what this;
document means. But we shouldn’t have to and we don’t Wént
to provide them with our mental impressions, our specific
interview notes, our opinion work product, and our sensitive
discussions with employees because we want to preserve the
ability to talk to them again about another problem so that
we can continue to observe the law.

And the factual recitation is not something that is
ultimately going to be a problem. Factual recitations are
found in indictments every day in every public context. If
you want to learn what happened in a particular case, what
went wrong, read the Government’s indictment. And we will
help you with that factual outline to preserve our ability to
interact with you and to get credit for cooperation. But you

should be encouraged, Mr. Prosecutor, and you should insist
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on doing your own legal énalysis.

Mr. CHABOT. Thank you.

Mr. COBLE. The gentleman’s time is expired. I thank
the gentleman.

Gentlemen, as I said earlier, I think this issue
warrants a second round, so we will commence that now.

Mr. Donohue, I may be repetitive, but i want to be sure
this is in the record. In your testimony, you mentioned that
erosion of the attorney-client privilege will frustrate
corporate efforts to comply with regulations and statutes.
Elaborate a little bit more in detail about that.

Mr. DONOHUE. Mr. Chéirman, what happens inh a company is
when issues of significance--it happens with me every
day--come up that we are dealing with some Federal
regulation, some political regulation, whatever it is, the
first thing we do is call the general counsel. When we are
sued, as people are on a regular basis, the first thing we do
is call the general counsel. BAnd these are all civil
matters.

But I want to have a feeling that when I sit down and
talk to Steve Bokat, who is the general counsel of the United
States Chamber of Commerce, that what I am talking about is
going to stay there. And if I had a feeling that in matters
where there may be differences with the Government, there may

be differences with regulars, if I talk to him, if anybody
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wanted to bring an action against us, he is going to be up
sitting--talking about what we discussed, I am not too sure I
am going to talk to him. Nor am I going to go and get my
regulatory counsel, nor am I going to go down and get my
outside counsel.

At least--you know, the term ‘‘counsel’’ is used up here
a great deal. And if you look to your right, you have your
counsel, and you sure want to make sure that what you are
talking to him about is not blabbed all over this place.

Mr. COBLE. Yes. Well, that is what I thought you--

Mr. DONOHUE. And I think we have a constitutional right
to do that.

Mr. COBLE. Thank you, Mr. Donohue.

Mr. Sullivan, in your testimony, you noted that you
represented a client before a regulator who requested a .
waiver prior to your client’s declining to cooperate or
deciding to cooperate.

What impact would such a waiver have on your ability to
represent a client corporation, given--under those facts?

Mr. SULLIVAN. Thank you, Mr. Chairman. Of course, I
declined that request immediately. And in fact, as Mr.
Donohue so perceptively referenced only upon hearing my
anecdote, there were more than one law enforcement agency
representative in there. There was the tag team, as he

referenced a few moments ago.
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As I said before, this was a very early meeting, a meet
and greet, if you will, where I was attempting to outline to -
them what my preliminary view of the evidence I had gathered
after only a couple weeks would suggest as a function of how
to address their concerns.

I had not made up my mind as to what I would do in_ terms
of seeking cooperation or defending. As I said before, we
should never forget about the presumption of innocence as a
corporate representative, as a corporate lawyer, and we
should always ferret out the facts and then have a good
understanding of the law on those facts to understand whether
or not there was a crime committed and whether or not there
was a credible defense. .

But to go directly to answer your question, if I had
undertaken to waive the privilege, how wpuld I walk into that
company’s office the following day? We had not determined
that a crime had been committed or that there were regulatory
problems. I needed to find out what went on, and in the best
way possible, so that I could represent that client in an
informed way.

Who would speak to me, Mr. Chairman? What type of
evidence would I be able to gain? I would be nothing more
than an arm of the Government. I would in fact have been
deputized. My role would be completely eliminated. It makes

no sense, particularly when, if I found there was wrongdoing
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and I needed to work with the Government, I would be most
pleased to do so by rendering factual, non-opinion work
product.

Mr. COBLE. I thank the gentleman.

The gentleman from Virginia. The distinguished
gentleman from Virginia.

[Laughter.]

Mr. SCOTT. Thank you, Mr. Chairman.

Mr. Sullivan, why would a corporation do an in-depth
investigation of suspected employee misconduct if the report
of that investigation has to be turned over to the
prosecutors?

Mr. SULLIVAN. Well, frequently reports are turned over
to prosecutors. In fact, we see public reports very
frequently. We just saw a very public Fannie Mae report.
Shell has got a report. ‘Baker Botts has got Freddie Mac’s
report on its website.

The difference is, again, reports outlining factual
undertakings and understandings as opposed to attorney work
product and attorney-client communications. And--

Mr. SCOTT. Well, let me ask it another way. If you are
writing such a report, would you be writing it to be read by
the president of the corporation or by the prosecutor? I
mean, you know, you would say things differently depending on

who the audience is.
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Mr. SULLIVAN. Sure. And it depends who I represent and
what my charge might be. The individuals who, for example,
are writing the Fannie Mae report may have been reporting to
an independent board, an independent accounting board or an
independent board of directors, coming in after the fact to
outline what facts happened. I think they would be very
cautious in outlining any opinion work product in that
report.

And to be fair to the Justice Department, I have not
seen requests for waiver of attorney-client communications.
It is all work product. And I am not saying that in any Wa§
to suggest that it is any less nefarious. It is the opihion
attorney work product, which is perhaps the most dangerous.

But to the extent that I would undertake to write a
report, a report for the general counsel or for the board of
directors, I would insist that it be a privileged document,
that it would include my mental impressions and opinions,
thereby covering it as work product, perhaps made in
anticipation of litigation as well. It would certainly be an
attorney-client communication because I would be proffering
it to the general counsel. But I would never want that to go
elsewhere. A parsed; very narrowly drawn factual recitation
I might be persuaded to part company with.

One thing I would like to also mention, Ranking Member

Scott. You earlier in the hearing talked about public
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policies regarding inadmissible information and material. I
think that was a very important point. I would like to bring
out that I have represented Federal prosecutors in internal
DOJ investigations, OPR investigations, Office of
Professional Responsibility.

There is no compelled waiver of the Fifth Amendment.
There is no compelled self-incrimination under pain of losing
your job in the Justice Department. There is a Supreme Court
case on that, Gafrity. Nevertheless, I am literally asked by
Justice Department officials to bring my employees in and to
tell them they either tell me everything or they walk.

And ‘I have no problem doing that because there is no
specific type of due process in a corporation. But the next
step is, and by the way, once you get something from that
employee and if it is an incriminatory Fifth Amendment
waiver, I did it, I want it, Mr. Sullivan. And that is where
I draw the line.

They don’'t extract from their own employees. Why should
they ask that kind of duress of mine, or of my clients?

Mr. SCOTT. Thank you. Exactly who can waive the
privilege? |

Mr. SULLIVAN. The corporation, to the extent that the

'corporation has the privilege when we are dealing with

corporations and employees.

Mr. SCOTT. Who? Who? The CEO?
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Mr. SULLIVAN. We would have to get that consent of
representative management, whoever is running the program,
the board, in consultation with counsel.

Mr. SCOTT. Can the CEO waive the privilege?

Mr. SULLIVAN. Not as an individual. He has got to only
do it on behalf of the corporation as a function of his role
as a corporate representative.

Mr. SCOTT. 1Is that right, Mr. Donohue?

Mr. DONCHUE. I believe procedurally the CEO could move,
with probably advice of his lawyer, to waive the privilege.
But in these kinds of instances, this would be so sensitive
that it would already be up to the board, and the board would
be informed of that change in circumstance.

Mr. SULLIVAN. and that is what I meant by--

Mr. DONOHUE. That probably wouldn’t have been done four
or five years ago, but it would sure be done today.

Mr. SCOTT. Are you aware of--the Department indicated
that they don't-;you can get full cooperation without a
waiver. Are you aware of cases where full cooperation credit
on sentencing was given without a waiver of attorney-client
privilege?

Mr. DONOHUE. Mr. Scott, I am sure it has. I cannot
give you a definitive case. The more difficult the case, the
more visible the Justice Department and the SEC has been in

announcing the case and how they are going to be successful
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and all these terrible things that have happened before they
have had their full investigation, the more aggressive the |
SEC and Justice Department lawyers are going to be to try and
make sure that they are successful.

And when they are having problems in finding what they
thought they were going to find, then they want the company
to investigate it for them, and they want people to break the
privilege. We are not trying to protect criminals. We are
trying to protect a constitutional protection that is given
to individuals and corporate individuals, and we believe it
is being eroded.

Mr. SCOTT. Mr. Chairman, could I ask‘one other
question? “

In terms of corporate organization, which attorney--do
all attorneys in the corporation have thg privilege, or is it
just corporate counsel we.are talking about? And let me
follow up on that by saying, I mean, there is some--if you
are trying to discuss certain activities, trying to come up
with a process that may be kind of borderline legal, would
you help yourself by having the person in that position you
are talking to be an attorney where you wouldn’t cet that
privilege if it was not an attorney? And do you find people
hiring lawyers in kind of non-lawyer positions to try to get
a privilege?

Mr. DONOHUE. Mr. Scott, I am going to respond and then
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ask Mr. Sullivan if he would make sure I am correct. But I
am not sending him a fee.

[Laughter.]

Mr. DONOHUE. You know, generally, when one is dealing
with broad corporate matters, the general counsel of the
corporation, who is an officer of the court by his own -
professional standing, would be the person that would have
this role with the CEO or other executives.

There are, however, issues, for example, on SEC
questions or environmental questions or other matters where
there are senior lawyers within the institution, probably but
not necessarily working for the general counsel, who on those
matters would be seen as the more senior person with whom
discussions and therefore protected discussions could have
been held.

Mr. Sullivan, you have had a minute to think about that.

Mr. SULLIVAN. You are absolutely right. My experience
has been working with the general counsel and other lawyérs
in the company who hold particular expertise in various areas
as questions may arise. But no privilege determinations are
made without the assent and consent of the board or a special
committee who is operating in a joint way--a special
committee on accounting, a special litigation cbmmittee--so
that there is usually a board approval at the highest levels

for such--
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Mr. SCOTT. Board approval to determine who has a
privilege and who doesn’t?

Mr. SULLIVAN. Well, board approval relating to waiver
of the privilege.

Mr. SCOTT. Well, I mean, if you have in a certain
department--for example, sometimes a person may be hired as a
lawyer; sometimes they may have expertise and are not a
lawyer. Would the lawyer have--would there be a privilege
when the person happens to be a lawyer and a privilege when
the person does not happen to be a lawyer, and would there be
an advantage in hiring somebody for that position who is_a{'
lawyer? |

Mr. SULLIVAN. The privilege is held by the corporation.

And to the extent that, for example, outside counsel is
acting at the behest of the corporation for purposes of
pursing an internal investigation, individual employees who
are interviewed by that counsel does not hold a privilege
relationship with that investigating counsel. The privilege
is held by the corporate entity, and it can be waived only
through the exercise of a determination by management in
consultation with the board.

Mr. DONOHUE. But Mr. Scott--

Mr. SCOTT. That is if you have a lawyer. If you have a
non-lawyer in that position, he wouldn’t have a privilege.

Is that right?
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Mr. DONOHUE. Yes. .But even the lawyer--for example, as
you can imagine in this town, the Chamber is full of lawyers.
So if we looked at it as if it were a public company and I
walked in the door and talked to any of the lot of lawyers,

there is no implied privilege there.

The privilege is when you seek legal guidance from those
people who ‘are in a corporate position to give it and protect
it. And so walking down to the cafeteria with any number of
the lawyers that work for us in some other--and I think Mr.
Sullivan--again, I am not paying him a fee--I think he would
suggest that there would be no implied privilege there.

Mr. SULLIVAN. I would agree.

Mr. COBLE. The gentleman’s time is expired.

The distinguished gentleman from Florida.

Mr. FEENEY. Thank you.

General Thornburgh, you said you don’t recall using this
required waiver in prosecutions during your tenure as AG.
You can think of, you know, briefly a hypothetical where it
would be appropriate in order for a corporation to have
considered to have cooperated where the attorney-client
privilege would be waived, can you not?

Mr. THORNBURGH. I think there are certainly going to be
situations where the corporation itself may take the
initiative to waive the privilege in order to make available

to the Government--
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Mr. FEENEY. But off the top of your head, you can’t
think of where it would be appropriate for the Justice
Department to waive--to require a waiver in order for the
corporation to have considered cooperating?

Mr. THORNBURGH. I can’t, but I wouldn’t want to rule it
out. I mean, there might be--

Mr. FEENEY. Okay. I think that is very telling.

And with that, you know, Mr. McCallum, I have to tell
you, I am, you know, typically a huge supporter of giving the
Justice Department the tools that it needs because these are
very dangerous times, and we want to clean up Wall Street,
Enron, and WorldCom. We'’re a disaster for investors.

But I would ask you: Have there been any successful
prosecutions that you know of of major Wall Street fraud that
would not have been successful in the absence of a required
waiver?

Mr. MCCALLUM. I can't'speak to that because I was not
personally involved to a degree to be able to assess the
strength or weaknesses of any of those cases.

I would, in response to the previous question, indicate
to you, Mr. Feeney, that with respect to circumstances in
which it would be clear that a waiver of attorney-client
privilege might be necessary would be when the investigation
implicates or creates suspicion regarding the general

counsel’s activity and whether that person is complicit
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within the fraud. That would be one, you know, prime example
that is obvious.

But I can’‘t talk to you with regard to the second
question. I can’'t address the issue of would the prosecution
of X have succeeded without a--

Mr. FEENEY. If you would be willing to give us a list,
I think I would like to know that, Mr. Chairman, with
unanimous consent of the committee, if you would be willing
to go back and get us that information.

Genéral Thornburgh?

Mr. THORNBURGH. Yeah. I want to amplify a bit my
response. Under the crime-fraud exception, there is no
privilege. 8So it’s not a waiver of a privilege; it is that
the privilege doesn’t arise in the first place.

I want to say one thing, if I might. Having been one of
those young, zealous prosecutors that Tom Donohue so
eloguently described earlier on, I want to come to their
defense. We want our prosecutors to use every single tool
that is legally available to them. On the other hand, I
don’'t want to castigate those prosecutors for the faults that
we are speaking about today.

This, unfortunately, is a matter of Department policy.
And they are empowered to pursue these waivers by the policy
of the Department of Justice. And it is that level upon

which this requires some redress.
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Mr. FEENEY. I thank you, General Thornburgh. And on
that one, I wanted to go back to Mr. McCallum.

Mr. McCallum, as I said, I tend to be a huge supporter
of the tools the Justice Department needs. But I am not
persuaded by the position of the Justice Department in this
case--in this case yet. I mean, you start out your remarks
by talking about the number of prosecutions.

My goal would be investor confidence and investor
security. Prosecuting successfully lots of directors, CFOs,
CEOs, and COOs is not necessarily the type of successful,
clean Wall Street that I want to see.

And towards that end, you know, Mr. Donohue suggesfed
that a lot of directors nowadays and top level management are
spending a good portion, if not the majority of their time,
not only building a better, cheaper, quality mousetrap, but
on compliance with regulatory burdens and legal burdens. It
doesn’t seem like that helps investors, and it doesn’t seem
like that helps a solid corporate governance strategy.

You know, one of the concerns that I have is that if I
am a director--let’s assume hypothetically I am a director
trying to do the right thing, which is to make profits for
the shareholders and succeed in business. And let’s assume
for purposes of my hypothetical that even though I am a
Congressman, I am an ethical guy. And let’s assume, since it

is my hypothetical, that I am trying to do the right thing.
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If I have an accounting question, I want to go to my
independent auditor. I am not allowed to do that under
Sarbanes-Oxley. If there is a close call on a legal or
ethical issue, I want to go to the corporation’s general
counsel. I am terrified to do that for the same reason that
if I were a Catholic and there was no protection for things I
said to my priest, I would be afraid to coﬁfess some of my
sins and I would not be able to get the absolution that I
were seeking.

So can you see that some of the things that we want to
accomplish with solid corporate governance, with people
focused on doing the right thing but making a profit for
their shareholders, providing a better widget for the
marketplace, can you see how some of these concerns--I am not
worried about the Enron fraud case. I am worried about the
guy trying to do the right thing and how he is afraid to talk
to, in the one case, his accountants, and in this case, his
lawyers.

Mr. MCCALLUM. Mr. Feeney, we certainly hear the
arguments that are made by the business community on that
side relating to the chilling effect. I would submit to you
that 6ur view of the compliance environment is indeed that
corporations are spending more time on compliance. There is
more regulatory supervision and oversight that has been

imposed as a result of the corporate frauds. And I think
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that corporate governance is better off for it.

" Rather than being deterred from Seeking‘counsel from the
general counsel, we believe that management is--in fact has
been encouraged to seek advice and counsel, and there are any
number of institutional investors who assess the legal risks
and who try to determine whether there are compliance
programs in place that are vigorously followed and that are
effective. That has become part of the investment decision
that institutional investors make these days because of the
frauds that--corporate frauds that have been experienced in
the financial community over the--over the past 6, 7, 8
years.

Mxr. FEENEY. Well, just one brief follow-up. If that is
part of the investor decision-making process, does that
account for the enormous flight into international
investments and the fact that since Sarbanes-Oxley, for
example, at that time 90 percent of foreign firms that went
public raised 90 percent of their capital in the U.S. Today
it’s the reverse. Foreign corporations, not just because of
Sarbanes-0Oxley but because of the legal bufden, are fleeing,
and capital markets are moving overseas where there is no
requirement for some of these things and these burdens.’

Mr. MCCALLUM. Well, I think that doesn’t speak to the
issue of the improvements in corporate governance, corporate

standards, and corporate citizenship within the United
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States. And there has been, I would submit, a restoration of
confidence in the American corporate culture and in the
American financial markets as a result of many of the
regulatory oversight matters that have been instituted by ﬁhe
Congress and enforced by the Department of Justice.

Mr. COBLE. The gentleman’s time is expired.

The distinguished gentleman from Massachusetts.

Mr. DELAHUNT. Mr. McCallum, let me give you a chance to
respond to part A. You know, what happened in the past
decade since I left, you know, my previous career as a
prosecutor? You know, what information do you receive now
from waiver of the attorney;client privilege that absolutely
cannot be developed from other mechanisms,<other tools that
have existed, you know, for the past 30, 40 years?

Mr. MCCALLUM. Well, Mr. Delahunt, Fhere are three
standards that are articulated in the Thompson Memorandum.

Mr. DELAHUNT. I am not interested in the standards.
What I am interested in, you know, is in the course of an
investigation, there are--there is a litany of investigative
methods, mechanisms, and tools--we could repeat them--that
are insufficient that have increased the reliance on the
waiver.

Mr. MCCALLUM. All right. There are issues regarding
the timeliness of the information and whether or not a

particular criminal activity and the consequences of it can
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be addressed regardless of the investment of significant
resources in an adequately--in a timely manner to respond to
both the public need, the financial market needs.

Number two, the completeness of the information. I
would submit to you that even in the investigations that you
diligently pursued, you were not always confident that

despite all of the efforts that you had used and all of the

tools that you had used, that the information that you found

was, in fact, complete. the whole story, all the facts, with
all of the documents. And then--
Mr. DELAHUNT. I--go ahead. I am.

Mr. MCCALLUM. Excuse me. And then thirdly is the

accuracy of that information. That is, there are subjective

judgments that are necessarily made regarding the credibility
of witnesses, the credibility of documentation, and all of
that is--

But documentation and witness

Mr. DELAHUNT. Right.

credibility, they can all be tested via grand jury testimony.
I mean, everything that you say I can envision occurring
without the need to secure the waiver.

What I am concerned about, even--I think that, you know,
there has been a restoration of confidence. I think that
that in fact has happened as a result of legislative policy.
I think it has happened probably because of aggressive

enforcement. And I think that is good for our financial
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markets, and over time, I think it would attract capital as
opposed to encourage its flight.

But I am concerned about the attorney-client privilege
because I can see slippage in that privilege. You know,
today it’s, you know, the corporation. You know, tomorrow
it’s that priest, you know, that I might have gone to
confession to. All right? I mean, it makes me very, very
uncomfortable, and I really do think that this is a shortcut
method to secure evidence that can be developed by
alternative means.

You know, I thought Mr. Thornburgh made a good
suggestion in terms of the review that alluded to. I wéuld
like to see you, the Department on its own, conduct a review.

Get us some information. You know, get us some data. I
mean, who is doing this and who is initiating it? Because it
is a concern.

And, you know, I think that you can probably sense by
the questions that have been posed, as well as observations
by individual members, that there is a real concern here.
And you don't want someone like Lungren from California, you
know a far right.conservative Republican, and Delahunt, this
Northeast liberal, filing legislation on this because I think
that is the order of magnitude that is being expressed here.

So respectfully, that is a message that I think you can

bring back to Justice, is that there is concern about the
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Thompson/McCallum Memorandum. Okay?

Mr. MCCALLUM. I will certainly take that message back,
Mr. Delahunt.

Mr. COBLE. And for the record, let me say that far
left-winger and that far right-winger are both pretty good
guys.

Gentlemen, before I forget it, I want fo introduce into
the record, without objection, coalition letters to preserve
the attorney-client privilege.

[The coalition letters follow:]

kkhkkkkkkkk TNSERT **k**dkkkk¥*
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Mr. COBLE. Gentleman, we thank you all very much for
being here. In order to ensure a full record and adequate
consideration of this issue, the record will be left open for
additional submissions for 7 days. Any written questions
that a member of the subcommittee wants to submit should also
be submitted within the same 7-day period. R

This concludes the oversight hearing on white collar
enforcement, part 1, attorney-client privilege and corporate
waivers. Thank you again, gentlemen. And the subcommittee
stands adjourned.

[Whereupon, at 1:50 p.m., the subcommittee was

adjourned. ]

DOJ_NMG_0141777




HJU066 . 080 . , PAGE 1

kkkkkhhkhkhkkhkkhkkkhkhhkkhkkhkkhhkkhhkkdhhkhhkkhhkhkkhkhhkhhkhkkhhkdkhkhkhkkhkhkhkhhhhkkkhkk

SPEAKER LISTING

. Kkkhkhkdkhkkkdk ko k ko kkkdk ks k kA k ke h ko ke ko ko ko kk ko k ko kdhkhdhkk
CHABOT. 61 64 66
COBLE. 2 10 19 27 33 39 40
41 42 47 53 56 61 66
67 69 76 82 85 86
DELAHUNT. 53 54 55 57 82 83
DONCHUE. 28 51 62 66 67 72 73
74 75 76
FEENEY. 47 76 77 78 79 81
LUNGREN. 56 57 58 60 61
MCCALLUM. 13 39 40 43 44 45 46
54 55 56 58 59+ 60 77
80 81 82 83 85
. SCOTT. 5 42 44 45 46 51 69
71 72 .73 75
. SULLIVAN. 34 46 49 53 57 64 67
69 70 71 72 74 75 76
THORNBURGH. 20 41 76 77 78

DOJ_NMG_0141778




HJU066.080 : PAGE 2

khkdkhkhhkhkkhkkhkhkhkhhhkhkkhdkdhhkdhdhkkhkhhkdkhhhhdhkhhhdhhdhkhddhhhbdhhkhkhdhrdhkrrdk

CONTENTS

(T2 XXX RSS2 R AR R R i X 2 X2 X2 s b i s X xR X N 2R X% X

TESTIMONY OF ROBERT D. McCALLUM, JR., ASSOCIATE ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE; HON. DICK THORNBURGH,
KIRKPATRICK & LOCKHART NICHOLSON GRAHAM LLP; THOMAS J.
DONOHUE, PRESIDENT AND CEO, U.S. CHAMBER OF COMMERCE; AND
WILLIAM M. SULLIVAN, JR., LITIGATION PARTNER, WINSTON &
STRAWN

TESTIMONY OF ROBERT D. McCALLUM, JR.

PAGE 13
TESTIMONY OF HON. DICK THORNBURGH

PAGE 20
TESTIMONY OF THOMAS J. DONOHUE

PAGE 28

DOJ_NMG_0141779




HJU066.080 PAGE 3

khkhkhdkhkhhhkhhhkhkkkhkhkhkdkdkhhkhkhhkhhhhkhkhhkhhkhhkkkhkhkhdhhkhkhhhkkhkhhkdhkkdhkdhhdhkhkhhd

INDEX OF INSERTS

I Z AT R X E LIS R R RS RIS SRS RS R A AR ZE A SRR AT AL SR E L TR R L X R XX X
‘ kdkkkkkkkxt SUBCOMMITTEE INSERT **%kkkkkkk
PAGE 4
kkkkkkkkx*x SUBCOMMITTEE INSERT *%k%kkkhkk
PAGE 9
kkkhkkkkkkk TNSERT **kdkhkdkkdkh®
PAGE 18
kkkkkkkkkk TNSERT **kkkkkdthk
PAGE 26
kkkkkkkkkh TNSERT *hkkhkhkdhkhhk
PAGE 33
kxkkkkkkrk* SQUBCOMMITTEE INSERT ****kkdkkkk*
PAGE 38
‘ kkkkhkdkkkkk INSERT kkkhkdhhkkkkik
PAGE 85

DOJ_NMG_0141780




LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS JOHN K. RABIE!
ief
CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
April 4, 2006

MEMORANDUM TO THE APPELLATE RULES COMMITTEE
SUBJECT: Agenda Book

Attached is the agenda book for the meeting on Friday, April 28, 2006, in San
Francisco, CA.

As a reminder, the meeting will be held in the Exchange Room at the Park Hyatt
hotel. The meeting will start at 8:30 a.m., and end no later than 12 noon. Orange
juice, breakfast breads, coffee and tea will be available at 7:30 a.m. The committee
dinner will be held on Thursday, April 27, at 6:30 p.m., at the L’Olivier Restaurant, which
is located at 465 Davis Court only a short 5 block walk from the hotel. Walk north (left)
on Battery for 3 blocks; turn right on Jackson for 2 blocks; turn right on Davis Court and
you will see the restaurant on your right.

John K. Rabiej

Attachment

cc:  Honorable David F. Levi
Honorable J. Garvan Murtha
Professor Daniel R. Coquillette
Peter G. McCabe, Secretary
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Agenda for Spring 2006 Meeting of
Advisory Committee on Appellate Rules
April 28, 2006
San Francisco, California

Approval of Minutes of April 2005 Meeting

Report on June 2005 and January 2006 Meetings of Standing Committee

A. Item No. 03-10 (new FRAP 25.1 — electronic filing/privacy protections)

L Introductions

18

1.

IV. Action Items

V. Discussion Items

A.  Item No. 05-01 (FRAP 21 & 27(c) — conform to Justice for All Act)

B. Items Awaiting Initial Discussion

1.

2.

5.
6.

Item No. 05-04 (FRAP 41 — Bell v. Thompson)
Item No. 05-05 (FRAP 29(e) — timing of amicus briefs)

Item No. 05-06 (FRAP 4(a)(B)(ii) — amended NOA after favorable or
insignificant change to judgment)

Item No. 06-01 (FRAP 26(a) — time-computation template)
Item No. 06-02 (adjust deadlines to reflect time-computation changes)

Item No. 06-03 (new FRAP 28(g) — pro se filings by represented parties)

VI.  Additional Old Business and New Business (If Any)

VII.  Schedule Date and Location of Fall 2006 Meeting

VII. Adjournment
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FORDHAM

University School of Law

Lincoln Center, 140 West 62nd Street, New York, NY 10023-7485

Daniel J. Capra Phone: 212-636-6855

Philip Reed Professor of Law e-mail:dcapra@law.fordham.edu
Fax: 212-636-6899

Memorandum To: Advisory Committee on Evidence Rules
From: Dan Capra, Reporter and Ken Broun, Consultant
Re: Consideration of Rule Conceming Waiver of Attorney-Client Privilege and Work Product

Date: March 22, 2006 -

Atits last meeting, the Committee reviewed two versions of a rule that would govern waiver
of privileges and work product. The Committee agreed to continue its consideration of a possible
rule on this subject. The Committee resolved that the questions of waiver of privilege and work
product were of the utmost importance, and that disuniformity in these waiver rules unposed
unnecessary cost and inefficiency in litigation. :

In the interim, the Chair of the .House Committee on the Judiciary, Congressman
Sensenbrenner, issued a letter requesting that the Judicial Conference “initiate a rule-making on
forfeiture of privileges.” Of course, a rule of privilege cannot become law under the ordinary
rulemaking process. Privilege rules must be enacted directly by Congress. Congressman
Sensenbrenner’s letter recognizes this fact. He requests the rulemaking process to proceed in the
ordinary fashion, however, with the idea that whatever comes out of that process will be reviewed
by Congress and directly enacted if acceptable.

In light of these developments, the Reporter and Consultant drafted a Rule 502, and a
Committee Note. That Rule and Note are included in the hearing materials behind Tab 1 of the
agenda book, and they are also attached as an appendix to this memorandum.

Rule 502 and the accompanying note are intended to capture the diséussion at the
previous Committee meeting, at which there appeared to be substantial agreement on the

following fundamental principles:

- 1. Uniform rules on waiver are required, so that parties are able to predict in advance the
consequences of litigation conduct.
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2. The waiver rules must be uniform at both the federal and the state level. If, for example,
conduct does not constitute a waiver in federal practice but does so in a state court, parties
would have no assurance that information protected by privilege or work product will remain

protected.
3. Subject matter waiver should be limited to situations where fairness requires such an
extreme result.

4. Parties should be able to, and encouraged to, cooperate with government investigations
by turning over protected material without risking a finding that the cooperation constitutes

a waiver in private litigation.

5. When disclosure is by mistake, a waiver should be found only if the disclosing party was
negligent in production and in failing to seek return of the protected material.

6. In addition to the protection provided by a default rule, litigants should be able further to
reduce the costs of pre-privilege review by additional terms contained in court-entered
confidentiality orders; for such orders to be protective, they must preclude a finding of

waiver in any court.

Ray PO \:-;,;&_‘L“_ . -

e lingded Sl s

' This memorandum is in five parts. Part One is Ken Broun’s memo on the case law.
concerning waiver (with a few Reporter’s comments interspersed). Part Two is Ken’s memo -
concerning the authority necessary for implementing a waiver rule that will bind state courts. Part
Three is Ken Broun’s memo on the justification for a fairness—based subject matter waiver test for.
work product. Part Four provides a discussion of comments received on the Rule so far. Part Five
discusses and explains two important drafting choices made in preparing the draft rule for the

Committee’s consideration.
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1. Ken Broun’s Memo on Case Law on Waiver of Privilege

Waiver of privilege problems frequently arise in large document litigation. The issues
usually involve the attorney-client privilege, but may involve other privileges as well. There are at
least three distinct, but sometimes overlapping, problems:

1. The effect on a privilege of an inadvertent production of a privileged document [“inadvertent
waiver”]. .

2. The scope of the waiver of a document produced either intentionally or inadvertently [“scope of
waiver”].

3. The effect on future privilege claims of the production of documents in the course of .a
' government investigation, either with or without a confidentiality agreement entered into with the
government agency [“selective” or “limited” waiver referred to in this memorandum as “selective
waiver”].

Concem that privilege may be waived even by an unintended disclosure of a document will

- cause counsel and his or her staff to spend countless hours reviewing documents in large volume

cases to insure against inadvertent disclosure. The rule applied by many courts that waiver of

privilege by disclosure of a single document is a waiver of privilege with regard to all

communications dealing with the same subject matter will cause counsel to guard against disclosure

of ‘privileged documents even though counsel may not really care if a particular document is

disclosed to opposing counsel. These rulings raise the cost of pre-production privilege review to

_ astronomic proportions — in the thousands of dollars for a basic action, in the millions for a major
action with electronic discovery.

The likelihood that disclosure of documents to a government agency may result in waiver of
privilege as against other parties may limit a party’s willingness to cooperate fully with a government
investigation.

‘With regard to the inadvertent waiver and scope of waiver issues, the cases differ widely on
- such matters as the effect of an inadvertent disclosure and the scope of the subject matter if a waiver
or forfeiture is found. Stipulations or case-management orders saving the privilege, at least against
inadvertent disclosure, have become common. Nevertheless, as will be discussed, such orders are
of somewhat limited usefulness

With regard to selective waivers, most federal circuits hold, at least without a confidentiality = -
agreement, that a party may not selectively waive a privilege. In other words, disclosure to a
government agency literally destroys the privilege. One circuit, the Eighth, holds to the contrary.
The other circuits are split on whether the existence of a confidentiality agreement with the
govermment agency preserves the privilege against the rest of the world.
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This memorandum seeks to flesh out the dimensions of these interrelated problems, to
discuss the case law dealing with the issues, and to propose some statutory models intended to ease

the burden on the courts and counsel.

Inadvertent waiver and scope of waiver: the problem

The best formal statement of these two related prbblems is contained in Richard L. Marcus,
The Perils of Privilege: Waiver and the Litigator, 84 Mich. L. Rev. 1605, 1606-07 (1986).

Marcus sets forth the concerns as follows:

. . . [E]normous energy can be expended to guarantee that privileged materials are not
inadvertently revealed in discovery, and lawyers may adopt elaborate witness preparation
strategies in order to prevent witnesses from seeing privileged materials. Judges also feel the
burden; where waiver is at stake, parties will litigate privilege issues that otherwise would
not require judicial attention. Finally, for those not lucky or wealthy enough to adopt
strategies that avoid waiver, broad waiver rules erode the reliability of the privilege. In
recognition of these costs, courts are increasingly willing to enter orders preserving privilege =
despite disclosure in order to facilitate the pretrial preparation process. Although
commendable, these orders appear totally unenforceable under classical waiver doctrine.

Seealso, MeIanieB Leslie, The Costs of Confidentiality and the Purpose of Privilege, 2000
Wis. L. Rev. 31, 73; ° Paul R. Rice, Attorney-Client Privilege: The Eroding Concept af :

Confidentiality Should Be Abolished, 47 Duke L. J. 853 (1998).

Although the Marcus piece is now almost twenty years old, its description of the problem is
still largely current. Perhaps the only things that have changed are the even more frequent use o
protective orders to deal with inadvertent disclosures in discovery and the added complexities caused

by the increasing existence of electronically stored information.

The Report of the Civil Rules Advisory Committee (May 17,2004, Revised, August 3, 2004)
dealing with proposed amendments concerning electronic discovery specifically notes the problem
as well as the attempts of parties to deal with the issue by protocols minimizing the risk of waiver."

The Committee notes (p. 8):

'"The Civil Rules Advisory Committee elected to use the term “waiver” in connection
with even inadvertent or unintended disclosures of privileged material. Technically, such
disclosures may result in a “forfeiture” rather than a “waiver,” which by definition would be

intentional. Nevertheless, the courts have consistently used the term “waiver” in connection wi
unintentional disclosures, and this memorandum and the draft Rule 502 continue that use of

terminology.
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Such protocols may include so-called quick peek or claw back arrangements, which allow
production without a complete prior privilege review and an agreement that production of
privileged documents will not waive the privilege.

The Civil Rules Committee Report cites the Manual for Complex Litigation (4th) § 11.446,
* setting forth the same issue:

A respondmg party’s screening of vast quantltles of unorganized computer data for privilege
prior to production can be particularly onerous in those jurisdictions in which inadvertent
production of privileged data may constitute a' waiver of privilege as to a particular item of
information, items related to the relevant issue, or the entire data coliection. Fear of the
consequences of inadvertent waiver may add cost and delay to the discovery process for all
parties. Thus, judges often encourage counsel to stipulate at the outset of discovery to a
“nonwaiver” agreement, which they can adopt as a case-management order. Such
agreements protect responding parties from the most dire consequences of inadvertent waiver
by allowing them to “take back” inadvertently produced privileged materials if discovered
within a reasonable period, perhaps thirty days from production.

The Civil Rules Committee’s concern for the problem is reflected in its proposed
amendments to Rules 16(b)(6) and 26(f)}(4) and Form 35 providing that if the parties can agree to
an arrangement that allows production without a complete privilege review and protects against
waiver, the court may enter a case-management order adopting that agreement.

However, although a protective or case-management order may be quite useful as among the
parties to a particular litigation, it is likely to have no effect with regard to persons or entities outside
the litigation. As Marcus indicates in the staternent quoted above, protective orders “appear totally
unenforceable under classical waiver doctrine.”

_ Moreover, even if the courts were to hold that a stipulation or protective order is effective
to guard against waiver with regard to parties outside the litigation, problems still exist. For
example, such orders may deal only with inadvertent disclosures. Questions may and do arise under

2An example of a case-management order dealing with disclosure of privileged
documents is contained in Hoechst Celanese Corp. v. Nat’l Union Fire Ins. Co. of Pittsburgh,
1995 WL 411805 at * 4 (Del. Super.Ct. Mar. 17, 1995), where the court quotes the order as

stating:

The production of a privileged document shall not constitute, or be deemed to constitute,
a waiver of any privilege with respect to any document not produced. The production of
a document subject to a claim of privilege or other objection and the failure to make a
claim of privilege or other objection with respect thereto shall not constitute a waiver of a

privilege or objection. . ..
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such orders as to what is an inadvertent disclosure. See Baxters Travenol Labs., Inc. v. Abbott Labs
117 F.R.D. 119 (N.D. IIl. 1987) (disclosure not inadvertent under the circumstances).

Thus, an order requiring the return of an inadvertently disclosed document may help in the
instant litigation, but it still requires careful counsel to claim privilege even where she doesn’t care
about disclosure, and it still requires counsel to conduct an extensive pre-production review for

privilege.
4 |
Because both concepts are important to a discussion of possible legislative remedies for the '
' |
|

above described problem, the next two sections of this memorandum attempt briefly to describe the -
case law on 1) the effect of inadvertent waiver and 2) the scope of waiver based upon disclosure of

documents during the litigation process.

Inadvertent waiver

The courts have taken three different approaches to inadvertent disclosure: 1) inadvertent -
disclosure does not waive the privilege even with regard to the disclosed document; 2) inadvertent -
disclosure waives the privilege regardless of the care taken to prevent disclosure; 3) inadvertent
disclosure may waive the privilege depending upon the circumstances, especially the degree of care
taken to prevent disclosure of privileged matter and the existence of prompt efforts to retrieve the

document.

Perhaps the fewest number of cases take the first approach finding no waiver from
inadvertent disclosure. The leading case is Mendenhall v. Barber-Greene Co.,531F. Supp. 951,955
(1982). The court stated:

Mendenhall’s lawyer (not trial counsel) might well have been negligent in failing to cull the
files of the letters before turning over the files. But if we are serious about the attomey-chent
privilege and its relation to the client’s welfare, we should require more than such negligen
by counsel before the client can be deemed to have given up the privilege. [citing D
Chemical Co. v. Sybron Corp., 1975-2 Trade Cas. § 60,561 at 67,463 (S.D.N.Y. 1975)] N

waiver will be found here.
See also Conn. Mut. Life Ins. Co. v. Shields, 18 F.R.D. 448 (S.D.N.Y. 1955) (no eviden
of intent to waive privilege).

The opposite approach has been taken by a significant number of courts. Among the mo
frequently cited cases holding that an inadvertent disclosure waives the privilege regardless of the:
circumstances is International Digital Systems Corp. v. Digital Equipment Corp., 120 F.R.D. 445 }'
449-50 (D. Mass. 1988). The court in International Digital Systems analyzed the three different}

approaches to inadvertent disclosure. The court is particularly critical of the approach that analyZ;,
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the precaﬁtions taken, noting that if precautions were adequate “the disclosure would not have'
occurred.” It added:

When confidentiality is lost through “inadvertent” disclosure, the Court should not look at
the intention of the disclosing party. . . . It follows that the Court should not examine the -
adequacy of the precautions taken to avoid “inadvertent” disclosure either.

The court adds that a strict rule “would probably do more than anything else to instill in
attorneys the need for effective precautions against such disclosure.” 120 F.R.D. at 450.

The court in International Digital Systems relied upon Underwater Storage, Inc. v. United
States Rubber Co., 314 F. Supp. 546, 549 (D.D.C. 1970). In that case, the court stated:

The Court will not look behind this objective fact [of disclosure] to determine whether the
plaintiff really intended to have the letter examined. Nor will the Court hold that the
inadvertence of counsel is not chargeable to his client. Once the document was produced for
inspection, it entered the public domain. Its confidentiality was breached thereby destroying
the basis for the continued existence of the privilege. ,

In accord are Harmony Gold U.S.A., Inc. v. FASA Corp.,169F.R.D. 113, 117 (N.D.111. 1996)
(“With the loss of confidentiality to the disclosed documents, there is little this court could offer the
disclosing party to salvage its compromised position.”); Ares-Serono v. Organon Int’l. B.V., 160
FR.D. 1 (D. Mass. 1994) (trade secrets privilege); Wichita Land & Cattle Co. v. Am. Fed. Bank,
F.S.B. 148 F.R.D. 456 (D.D.C. 1992) (attorney-client and work product privileges).

The third or balanced approach is also taken by a 31gruﬁcant number of courts. Many
decisions cite the factors for determining whether waiver exists as a result of inadvertent disclosure -
set forth in Hartford Fire Insurance Co. v. Garvey, 109 F.R.D. 323, 332 (N.D. Cal. 1985). In
Hartford Fire, the Court relied upon the analysis in an earlier case, Lois Sportswear, U.S.A., Inc. v.
Levi Strauss & Co., 104 F.R.D. 103 (S.D.N.Y. 1985), which had found the following elements
significant in decldmg the existence of a waiver, calling it the “ majonty rule”:

(1) the reasonableness of the precautions to prevent inadvertent disclosure; (2) the time taken
to rectify the error, (3) the scope of discovery; (4) the extent of the disclosure; and (5) the
“overriding issue of fairness.”

The coﬁrt in Hartford Fire found there had been waiver under the circumstances.

Other cases among the many taking a similar balancing approach to inadvertent disclosure
include Alldreadv. City of Grenada, 988 F.2d 1425 (5th Cir. 1993) (governmental privilege); Zapata
v. IBP, Inc., 175 F.R.D. 574, 576-77 (D. Kan. 1997) (work product privilege); Hydraflow, Inc. v.
Enidine, Inc., 145 FR.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege); Edwards v.
Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994) (attorney-client privilege).
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For more detailed descriptions of the various approaches see John T. Hundley, Annotation,
Waiver of Evidentiary Privilege by Inadvertent Disclosure — Federal Law, 159 A.L.R. Fed. 153
(2005); Note, Jennifer A. Hardgrove, Scope of Waiver of Attorney-Client Privilege: Articulating a
Standard That Will Afford Guidance to Courts, 1998 U.Ill. L. Rev. 643, 659.

The scope of waiver based upon disclosure of documents during the litigation process

A decision that an inadvertent disclosure results in waiver with respect to the disclosed
document does not necessarily mean that the privilege is waived with regard to all communications
dealing with the same subject matter. As in the case of the effect of an inadvertent disclosure with
regard to a disclosed document, there are various approaches to the issue of subject matter waiver.

Some courts hold that even where an inadvertent disclosure results in a waiver with regard
to the disclosed documents themselves, there is no waiver with regard to other communications —
even those dealing with precisely the same subject matter.

e R O T S :

3
]
x

For example, in Golden Valley Microwave Foods, Inc. v. Weaver Popcorn Co., Inc. 132
F.R.D. 204 (N.D. Ind. 1990), the court found that there had been a waiver of the attorney client
privilege based upon an inadvertent disclosure. Waiver was found under either the strict or
balancing approach. However, the court limited the waiver to the actual document produced, stating
(132 F.R.D. at 208): |

Laying aside for the moment the question of whether the attorney-client privilege has been
waived as to the letter, the court could find no cases where unintentional or inadvertent
disclosure of a privileged document resulted in the wholesaie waiver of the attorney-client
privilege as to undisclosed documents concerning the same subject matter. [citing Marcus, 4
supra, at 1636]. ;

International Digital Systems Corp. v. Digital Equipment Corp., 120 F.R.D. 445, 449-50 (D.;;
Mass. 1988), discussed above, is aleading case for the strict approach to inadvertent disclosure. Yet, 8
the court in that case refused to find subject matter waiver. i

In Parkway Gallery Furniture, Inc. v. Kittinger/Pennsylvania House Group, Inc., 116 F.R.D-
46, 52 (M.D.N.C. 1987), the court used the balancing test to find waiver with regard to an.
inadvertent disclosure. However, the court noted:

The general rule that a disclosure waives not only the specific communications but also the:
subject matter of it in other communications is not appropriate in the case of inadvertent
disclosure, unless it is obvious a party is attempting to gain an advantage or make offensiv
or unfair use of the disclosure. In a proper case of inadvertent disclosure, the waiver shoul
cover only the specific document in issue.
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Despite the strong language in cases such as Golden Valley, other courts have in fact found
subject matter waiver even where the disclosure was inadvertent. E.g., In re Sealed Case, 877 F.2d
976 (D.C. Cir. 1989); In re Grand Jury Proceedings, 727 F.2d 1352 (4th Cir. 1984); Nye v. Sage
Prods., Inc., 98 F.R.D. 452 (N.D. I1.. 1982) (court notes that plaintiffs had secured no agreement
from defendants that inadvertent disclosure would not waive privilege with respect to other -
documents); Duplan Corp. v. Deering Milliken, Inc., 397 F. Supp. 1146 (D.S.C. 1974) (statement

. of intent not to waive privilege ineffective); Malco Mfg Co. v. Elco Corp.,307F. Supp. 1 177 (E.D.

Pa. 1969) (attempt to reserve privilege ineffective).

Other courts have applied a subject matter waiver but have limited that waiver in some way
based upon the circumstances — often indicating a concern for fairness to both of the parties. For
example in Hercules, Inc. v. Exxon Corp., 434 F. Supp. 136, 156 (D. Del. 1977), the court applied
subject matter waiver but noted:

The privilege or immunity has been found to be waived only if facts relevant to a particular,
narrow subject matter have been disclosed in circumstances in which it would be unfair to
deny to the other party an opportunity to discover other relevant facts with respect to that
subject matter.

See also In re Grand Jury Proceedings Oct. 12, 1995, 78 F.3d 251 (6th Cir. 1996)
(intentional, non-litigation disclosure; waiver of subject matter, but subject matter limited under the
circumstances); Weil v. Inv./Indicators, Research and Mgmt., Inc., 647 F.2d 18 (9th Cir. 1981)
(subject matter waiver; however, because disclosure made early in proceedings and tq opposing
counsel rather than the court, the subject matter of the waiver is limited to the matter actually
disclosed and not related matters); In re Sealed Case, 877 F.2d 976 (D.C. Cir. 1989) (determination
of subject matter of waiver depends on the factual context); Goldman, Sachs & Co. v. Blondis, 412
F. Supp. 286 (D.C. Ill. 1976) (disclosure at deposition; waiver limited to specific matter disclosed
at deposition rather than broader subject matter); Perrignon v. Bergen Brunswig Corp.; 77 F.R.D.
455 (D.C. Cal. 1978) (same).

The Marcus article surveys the cases up to that point in time in great depth. The author uses
the case of Transamerica Computer Co. v. IBM, 573 F.2d 646 (9th Cir. 1978) as an example of a
court that appropriately considered the circumstances of the case in determining the existence of
waiver. In Transamerica Computer, the court considered whether the inadvertent disclosure of
documents in an earlier case waived the privilege in this case. The court determined that it did not,
based upon the extreme logistical difficulties of protecting documents in the earlier case.

Marcus argues that waiver should be analyzed in terms of fairness, stating, “the focus should
be on the unfaimess that results from the privilege-holder’s affirmative act misusing the privilege
in some way.” (84 Mich. L. Rev. at 1627). Elsewhere in the article, the author states (84 Mich. L. -
Rev. at 1607-08):
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This article therefore concludes that the focus should be on unfairness flowing from the act

on which the waiver is premised. Thus focused, the principal concern is selective use of

privileged material to garble the truth, which mandates giving the opponent access to related
pnvxleged material to set the record straight. .

Contrary to accepted dogma that all disclosures work a waiver, the article suggests that there
is no reason for treating disclosure to opponents or others as a2 waiver unless there is
legitimate concern about truth garbling or the material has become so notorious that decision

without that material risks making a mockery of justice.

Marcus expands on his “truth garbling” point later in the article where he raises the
' poss1b111ty that the use of disclosed information, while still protecting other information through the:
exercise of the privilege, might result in a distortion of the facts. He refers to cases involving the:
Fifth Amendment privilege against self-incrimination, including Rogers v. United States, 340 U, S
367, 371 (1951). Marcus notes (84 Mlch L. Rev. at 1627-28):

Similafly with the attorney-client privilege, the courts have condemned “selective:
disclosure,” in which the privilege-holder picks and chooses parts of privileged items','g
disclosing the favorable but withholding the unfavorable. It is the truth-garbling risk that;

results from such affirmative but selective use of privileged material, rather than the mere}
“a

fact of disclosure, that justifies treating such revelations as waivers.

protection of the other communications dealing with the same subject matter makes no sené -
Marcus states (84 Mich. L. Rev. at 1641- 42): i

Atsome point widespread circulation of privileged information threatens to make a mocke

of justice if, due to his inability to obtain the information or offer it in evidence, the opponent

is subjected to a judicial result that many others (who do have the information) know tob¢
wrong. Very strong fairness arguments then counsel disclosure, and the interest in preservi ’
the privilege diminishes to the vanishing point. This, indeed, seems to be a central concex
of courts that condemn * ‘selective disclosure” to some but not others.

Selective Waiver

10
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have suggested that a selective waiver may apply if the client has clearly communicated his or her
intent to retain the privilege, such as by entering into a confidentiality agreement with the federal
agency. The First, Third, Fourth, Sixth, and D.C. Circuits have expressly held that when a client
discloses confidential information to a federal agency, the attorney client privilegeis lost. Cases from
the Third and Sixth Circuits have held that disclosure destroys the prmlege even in the presence of
a confidentiality agreement.

Cases permitting selective waiver

'The court in Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977) adopted

a selective waiver approach. Diversified Industries had conducted an internal investigation over a
possible "slush fund" that may have been used to bribe purchasing agents of other corporations to
buy its product. The Securities and Exchange Commission instituted an official investigation of
Diversified and subpoenaed all documents relating to Diversified's internal investigation. “Without

* entering into a confidentiality agreement, Diversified voluntarily complied with the SEC's request.

Subsequently, Diversified was sued by one of the corporations affected by the alleged bribery
scandal. The plaintiffin that suit sought discovery of the materials disclosed to the SEC, arguing that
the attorney-client privilege was waived when privileged material was voluntarily disclosed to the
SEC. The Eighth Circuitrejected this argument, holding that because the documents were disclosed
in a “separate and nonpublic SEC investigation . . . only a limited waiver of the privilege occurred.”
572 F.2d at 611. The court explained, “To.hold otherwise may have the effect of thwarting the
developing procedure of corporations to employ independent outside counsel to investigate and
advise them. . . .” Id.

Some district courts outside the Eighth Circuit have adopted the Diversified approach to
waiver, holding that the attorney-client privilege may be selectively waived to federal agencies even
in the absence of an agreement by the agency to keep the information confidential, For example, in
In re Grand Jury Subpoena Dated July 13, 1979, 478 F. Supp. 368, 373 (D. Wis 1979), the court
held that cooperation with federal agencies should be encouraged, and therefore refused to treat
disclosure of privileged information to the SEC as a waiver of the corporation's attorney-client

- privilege. See also In re LTV Sec. Litig., 89 F.R.D. 595, 605 (N.D. Tex. 1981), where the court held

that disclosure of privileged information to a federal agency does not always constitute an implied
waiver of the attorney-client privilege. The court explained that, because the client did not intend to
waive the privilege and assertion of the privilege was not unfair, the client's "disclosure of . . .
materials to the SEC does not justify [a third party's] discovery of the identity of those documents.

”
.

General rejection of selective waiver

11
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In United States v. Massachusetts Institute of Technology, 129 F.3d 681 (1st Cir. 1997), the
court held that the attorney-client privilege was lost when MIT disclosed privileged materials to the |
Department of Defense. The documents had been disclosed voluntarily to the DOD pursuant to a -
regular audit. The same documents were sought as part of an IRS investigation. In rejecting the
Diversified approach, the court explained that selective waiver was unnecessary because “agencies. |
usually have means to secure the information they need and, if not, can seek legislation from
Congress.” 129 F.3d at 685. The court added that applying the general principle of waiver o
privilege to any third party disclosure “makes the law more predictable and certainly eases its
administration. Following the Eighth Circuit’s approach would require, at the very least, a new set -
of difficult line-drawing exercises that would consume time and increase uncertainty.” Id. ;

Reporter’s Comment: The MIT rationale ignores the fact that while regulators might hav
the “means to secure the information they need,” those “means™ may 1) require substantial effort and
cost, and 2) may never lead to the recovery of privileged information. Judge Boggs has critiqued th
MIT rationale as follows:

The court, as well as other courts addressing this question, argues that the government
"other means" to secure the information that they need, while conceding that those oth
means may consume more government time and money. Massachusetts Inst. of Tech., 1
F.3d at 685. Presumably, the court is referring to search warrants or civil discovery. It sho
be emphasized, however, that the government has no other means to secure otherwi
privileged information. That the documents or other evidence sought is privileged permi
the target of an investigation to refuse production through civil discovery, to quash
subpoena duces tecum, or to prevent the admission of the privileged information even b
government. The only way that the government can obtain privileged information is for the;
holder of the privilege voluntarily to disclose it. The court's argument about the adequac
other means, suggesting that the only difference between them and voluntary disclosure
cost, requires the premise that all privileged information has a non-privileged analogue th
is discoverable with enough effort. That premise, however, does not hold.

In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 311 (6th C
2002) (Boggs, J., dissenting). Thus, a waiver rule that promotes voluntary disclosure — witho
resort to these other means, which are unlikely to be successful anyway — promotes efﬁc1ency i
saves expense on the part of the government. ;

In Permian Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981), Permian sought attorne;
client protection for documents sought by the Department of Energy. The documents had previous
been disclosed to the SEC. The court rejected the approach of the Diversified case and held that tt

12
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privilege had been waived by the SEC disclosure. The court stated that “[v]oluntary cooperation
with government investigations may be a laudable activity, but it is hard to understand how such
conduct improves the attorney-client relationship.” 665 F.2d at 1221. The court added that the
“client cannot be permitted to pick and choose among his opponents, waiving the privilege for some
and resurrecting the claim of confidentiality to obstruct others, or to invoke the privilege as to
communications whose confidentiality he has already compromised for his own benefit. . .. The
attorney-client privilege is not designed for such tactical employment.” Id.

Rejection of selective waiver even with a confidentiality agreement

Two prominent cases, from the Third and Sixth circuits, have rejected selective _waiver, even
when privileged material is disclosed to a federal agency pursuant to a confidentiality agreement.

In Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991),
Westinghouse had voluntarily turned over privileged material to the SEC and to the Department of
Justice in connection with investigations concerning the bribing of foreign officials. Westinghouse
said that its disclosures to the SEC were made in reliance upon SEC regulations providing that
“information or documents obtained in the course of an investigation would be deemed and kept
confidential by SEC employees and officers unless disclosure was specifically authorized.” 951 F.2d
at 1418, n. 4 citing 17 C.F.R. § 240.0-4 (1978). The disclosures to the DOJ were subject to an
agreement expressly providing that review of corporate documents would not constitute a waiver of
Westinghouse’s work product and attorney-client privileges. The Republic of the Philippines
brought suit against Westinghouse alleging the bribing of former President Marcos to obtain a power
plant contract. The Republic sought discovery of the documents Westinghouse had previously
disclosed to the federal agencies. The court held that Westinghouse had waived the attorney-client
privilege by its voluntary disclosure of privileged material to the SEC and DOJ. The court noted
(951 F.2d at 1425):

[S]elective waiver does not serve the purpose of encouraging full disclosure to one's attorney
in order to obtain informed legal assistance; it merely encourages voluntary disclosure to
government agencies, thereby extending the privilege beyond its intended purpose. . . .
Moreover, selective waiver does nothing to promote the attorney-client relationship; indeed,
the unique role of the attorney, which led to the creation of the privilege, has little relevance
to the selective waiver permitted in Diversified. . . .

The traditional waiver doctrine provides that disclosure to third parties waives the
attorney-client privilege unless the disclosure serves the purpose of enabling clients to obtain
informed legal advice. Because the selective waiver rule in Diversified ptotects disclosures
made for entirely different purposes, it cannot be reconciled with traditional attorney-client
privilege doctrine. Therefore, we are not persuaded to engraft the Diversified exception onto

13
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the attorney-client privilege. Westinghouse argues that the selective waiver rule encourage
corporations to conduct internal investigations and to cooperate with federal investigatiy
agencies. We agree with the D.C. Circuit that these objectives, howeverlaudable, are beyon
the intended purposes of the attorney-client privilege, see Permian, 665 F.2d at 1221, an
therefore we find Westinghouse's policy arguments irrelevant to our task of applying th
attorney-client privilege to this case. In our view, to go beyond the policies underlying th
attorney-client privilege on the rationale offered by Westmghouse would be to create a
entlrely new prmlege

The court also noted that in 1984, Congress had rejected an amendment to the Securities an
Exchange Act of 1934, proposed by the SEC, that would have established a selective waiver rul -
regarding documents disclosed to the agency. 951 F.2d at 1425, citing SEC Statement in Suppoy
of Proposed § 24(d) of the Securities and Exchange Act of 1934, in 16 Sec.Reg. & L.Rep. at 46
(March 2, 1984). A regulation to the same effect was proposed, but not adopted, in connection wit
the Sarbanes-Oxley Act. See proposed 17 C.F.R. § 205.3 ()(3), http://www.sec.gov/rules/final/33
8185 .htm (Viewed Oct. 5, 2005). The Commission indicated that the regulation, although include:
in the final draft of the regulations implementing Sarbanes-Oxley, was not adopted because of th
Commission’s concern about its authority to enact such a provision. In its final report, th
Commission reiterated its position that there were strong policy reasons behind such a provision am
that, because of those policy reasons, it still intended to enter into confidentiality agreements. Id.

Relevant to the question of scope of waiver, the court in Westinghouse also held that th
privilege is waived only as to those communications actually disclosed, “unless a partial waive
would be unfair to the party’s adversary.” Id. at 1426 n.12. If partial waiver disadvantages th
~ adversary by allowing the disclosing party to present a one-sided story to the court, the pnvﬂegt
would be waived as to all communications on the same subject.

The court in Westinghouse distinguished between the attorney-client and work produd
privileges and stated that a disclosure to another party might not necessarily operate as a waiver of
the work product privilege. Disclosures in aid of an attorney’s preparation for litigation would st1B
be protected. However, the court found that disclosure to the federal agencies in this instance dld
* operate as a waiver, because the disclosures were not made to further the goal underlying the work
product doctrine — the protection of the adversary process. Id. at 1429. .

The court in In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d
289 (6th Cir. 2002) also rejected a selective waiver doctrine for both the attorney-client and work
product privileges, even in the face of an express confidentiality agreement. In that case, the
Department of Justice had conducted an investigation of possible Medicare and Medicaid fraud.,
Columbia/HCA had disclosed documents to the DOJ under an agreement with “stnngent”
confidentiality provisions. Id. Numerous lawsuits were then instigated against Columbia/HCA by ‘
insurance companies and private individuals. These plaintiffs sought discovery of the materlals
disclosed to the DOJ. Columbia/HCA raised attorney-client and work product privilege obJecuons‘ ‘
The court expressly rejected the application of selective waiver for either privilege under these :

' ol
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circumstances. In rejecting the argument that the confidentiality agreement precluded waiver, the
court noted that the attorney-client privilege was “not a creature of contract, arranged between
parties to suit the whim of the moment.” 1d. at 303. The court further reasoned that allowing federal
agencies to enter into confidentiality agreements would be to allow those agencies to “assist in the
obfuscating the truth-finding process.” Id.

Reporter’s Comment: The court in Westinghouse recognizes that enforcement of selective waiver
is good policy because it encourages cooperation with government investigations. But it dismisses
this policy argument as “beyond the intended purposes of the attorney-client privilege.” Yet at the
point of disclosure to a government regulator,. the relevant question is not the purpose of the
attorney-client privilege, but rather whether the purposes behind the law of waiver of the privilege
are effectuated. Judge Boggs, dissenting in Columbia, critiques the Westinghouse argument as
follows: : _

It is not clear why an exception to the third-party waiver rule need be moored to the
justifications of the attorney-client privilege. More precisely, we ought to seek guidance from
the justifications for the waiver rule to which the exception is made. Those justifications are
not exactly coincident with the justifications for the privilege itself. * * * The preference
against selective use of privileged material is nothing more than a policy preference, and
really also has very little to do with fostering frank communication between attomey and
client. The question for this court is one of policy: Whether the benefits obtained by the
absolute prohibition on strategic disclosure outweigh the benefits of the information of which
the government has been deprived by the rule? As the harms of selective disclosure are not
_altogether clear, the benefits of the increased information to the government should prevail.

Recognition of selective waiver where a confidentiality agreement exists

A few courts have at least indicated that they would recognize selective waiver where there
was an express reservation of confidentiality before disclosure.

The leading decision taking this position is Teachers Insurance & Annuity Association of
Americav. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y. 1981). The court held in that
case that a waiver of the attorney-client privilege occurs upon disclosure of privileged information
to a federal agency “only if the.documents were produced without reservation; no waiver [occurs]
if the documents were produced to the SEC under a protective order, stipulation or other express
"~ reservation of the producing party’s claim of privilege as to the material disclosed.” Id. at 646. The
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court noted:

[A] contemporaneous reservation or stipulation would make it clear that . . . the disclosing

party has made some effort to preserve the privacy of the privileged communication, rather
than having engaged in abuse of the privilege by first making a knowing decision to waive
the rule’s protection and then seeking to retract that decision in connection with subsequent
litigation.

In In re Steinhardt Partners, L.P., 9 F.3d 230 (2d Cir. 1993), the court rcjcbted the
Diversified selective waiver approach with regard to prior disclosures of documents to the SEC that
would otherwise have been protected as work product. However, after so holding, the court stated

(1d. at 236):

In denying the petition, we decline to adopt a per se rule that all voluntary disclosures to the
government waive work product protection. Crafting rules relating to privilege in matters of
governmental investigations must be done on a case-by-case basis. . . . Establishing a rigid |
rule would fail to anticipate situations . . . in which the SEC and the disclosing party have '
entered into an explicit agreement that the SEC will maintain the confidentiality of the i

disclosed materials.

See also Dellwood Farms, Inc. v Cargill,Inc., 128 F.3d 1122, 1127 (7th Cir. 1997) (claim
of law enforcement privilege could have been maintained after government had disclosed'f‘?f
information to a third party if the disclosure had been made under a confidentiality agreement); Fi ox.‘_ﬁ_‘
v. Cal./Sierra Fin. Serv., 120 F.R.D. 520, 527 (N.D. Cal. 1988) (privilege lost “without steps to-a
protect the privileged nature of such information;” follows Teachers Insurance); In re M & L Bus: '_‘-
Mach. Co., 161 B.R. 689, 697 (D. Colo. 1993) (prior disclosure to United States Attorney under a‘

nﬁdentlahty agreement did not waive privilege against a private party).

16
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II. Ken Broun’s Memo on the Impact of the Draft Rule 502 on Waiver of
Privilege in a State Action

If a statute or rule governing inadvertent waiver, scope of waiver and selective waiver of an
evidentiary privilege is to be effective in eliminating the need for unnecessarily burdensome
document review and rulings on privilege in mass document cases, the provision would have to be
binding in all courts, state and federal. The proposed rule, as submitted to the Committee, is drafted
with the intent to accomplish that end as broadly as possible, at least with regard to the attomey-
client privilege and work product protection.

- My conclusion is that, in order to be binding in both federal and state courts, the Rule would
have to be enacted by Congress using both its powers to legislate in aid of the federal courts under
Article III of the Constitution and its commerce clause powers under Article I. Although a Rule
might be enacted, binding on the states, setting forth waiver rules for all evidentiary privileges where
a disclosure is made in the course of federal litigation, a Rule governing disclosure in other
circumstances would have to be limited to areas that affect interstate commerce — probably limiting
the permissible scope to attorney-client privilege and work product protection. A separate rule
might be considered that dealt with disclosures of matters covered by other privileges (e.g., marital
communications or psychotherapist-patient communications) in the course of litigation. However,

' virtually all of the waiver problems that the Comm1ttee is trying to address concern the attorney-
client pnvﬂege or work-product protection.

1. Possible limitations on federal court rulings dealing with waiver of privilege

A. Power to bind the states in the absence of a Rule

~ In the absence of a Congressionally-adopted rule, there may well be limitations on the power

of a federal court to bind the state courts with regard to waiver or non-waiver of an evidentiary
privilege. _

There is no question that a federal court has the power to limit the use of information
obtained in discovery. Protective orders, especially those involving trade secrets, abound and have
universally been upheld. See E.L. DuPont De Nemours Powder Co. v. Masland, 244 U.S. 100, 103
(1917); Chemn. & Indus. Corp. v. Druffel, 301 F.2d 126, 130 (6th Cir. 1962); 8 Charles Alan Wright,
Arthur R. Miller & Richard L. Marcus, Federal Practice and Procedure § 2043.

However, limiting the use of documents or even information obtained in discovery is
different from ruling that disclosures or other actions taken in federal counrt do or do not constitute
a waiver of state evidentiary privileges. The most significant case dealing with this issue is Bittaker
v. Woodford, 331 F.3d 715 (9th Cir. 2003). Bittaker was an en banc decision of the Ninth Circuit
involving the scope of a habeas petitioner’s waiver of the attorney-client privilege. The district court
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had held that the petitioner had waived the attorney-client privilege by filing a claim based on
ineffective assistance of counsel. The court, however, entered a protective order precluding use of
the privileged materials for any purpose other than litigating the federal habeas petition — including
barring the state from use of the information in a re-prosecution. The state appealed claiming that
the court had no authority to prevent a state court from dealing with the issue of waiver of privilege
under state privilege rules. A majority ofthe en banc court, in an opinion written by Judge Kozinski,

held that the district court’s order effectively determined that there would be no waiver of the
privilege in a subsequent state trial. The court held that the district court had the power to determine | |
the limits of the waiver and to make that determination binding on the state courts. The opinion i
noted that a waiver limiting the use of privileged communications to adjudicating the ineffective |
assistance of counsel claim fully serves federal interest as well as preserving “the state’s vital |
interests in safeguarding the attorney-client privilege in criminal cases.” 331 F.3d at 722. The court
further noted that the courts of California “remain free, of course to determine whether Bittaker
waived his attorney-client privilege on some basis other than his disclosure of privileged information '
during the course of the federal litigation.” 331 F.3d at 726. [emphasis by the court] 5

On one level, Judge Kozinski’s opinion is compelling from a policy standpoint. Limiting the~
use of information covered by the attorney-client privilege to dealing with the ineffective assistance |
appropriately limits the waiver to what is necessary to resolve the petitioner’s claim. Arguably, the
petitioner would pay too high a price for his attack on the prosecution if the information were to be.
permitted to be used by the state in a re-prosecution. Yet, the two concurring judges also make a
valid point, one relevant to the power of the federal courts in dealing with waiver of privilege in a}
statute or rule such as we have under consideration. Judges O’Scannlain and Rawlinson concurrt o
in Bittaker on the basis that the judge’s order should not be interpreted as dealing with the scope -{
the privilege under state law. Rather, the order should be interpreted as preventing the use of
information obtained in the federal litigation but would not prevent the state from the use of the same:
information obtained from another source if the California law would so permit. The privilege lawd
of California would govern in any re-prosecution of the defendant. The courts of that state sho
be free to determine whether or not the privilege had been waived. The federal courts have a rights
to limit the use of information obtained in connection with its litigation — as in trade secrets -!_'
— but no power to determine the application of a state privilege in the state courts.

At least one lower court has refused to issue an order having the effect that the ma_]onty:
Bittaker prescribed. In Fears v. Bagley, 2003 WL 23770605 (S.D. Ohio 2003), the court rejected
the reasoning of the majority in Bittaker and ordered only that the state would be bound to keep! thg

information obtained confidential but that the court would not decide the issue of waiver of privileg
in a subsequent state court proceeding. ;

Even though not a controlling precedent, the Bittaker case is useful in framing the isgq"
Although, as the court notes, the case involves a waiver by implication rather than an intentional g
inadvertent disclosure of a privilege document (see 331 F.3d at 719-20), the case squarely preseﬂ
the issue of the power of a federal court, at least in the absence of a Congressionally-enacted ke

p,; i
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to affect the future application of a state court privilege. * As the divided opinion in Btttaker
graphically illustrates, the result is far from clear.

B. The effectiveness of a Federal Rule of Evidence or Civil Procedure, adopted under

- Congress’s Artlcle III powers, to bind the states

That the question of whether an mdmdual court has the power to issue an order affecting
subsequent state court proceedings is in doubt does not necessarily mean that such a power might
not be conferred by rule or statute. Arguably, an issue such as that raised in Bittaker could be based
on the absence of a common law rule conferring authority on the court to make such orders binding
on the state courts —an absence that might be corrected by the adoption of a rule or statute govemmg
the issue.

28 U.S.C. § 2074(b), providing that any “rule creating, abolishing, or modifying an
evidentiary privilege” must be approved by an act of Congress, was adopted by Congress and
obviously could be modified or eliminated by Congress. Furthermore, Congress could itself adopt -
a Rule without going through the Rules Enabling Act, 28 U.S. C § 2072(b). See, e.g., Fed. R. Evid.
413-415.

A rule that governed the effect on evidentiary privilege of disclosure of a document in the
course of federal court litigation would almost certainly survive an attack on its constitutionality.
Congress has broad powers to legislate in aid of the federal courts, whether through the Rules
Enabling Act process or independently. Congress’s power stems from Article ITI, §1 and Article I,

"§ 8 cl. 9, giving it power to establish lower tribunals, as well as the necessary and proper clause of

Article I, § 8, cl. 18. The broad power of Congress to describe and regulate modes of proceeding’
was established early in our Constitutional history. See Wayman v. Southard, 23 U.S. 1 (1825);
Livingston v. Story, 34 U.S. 632, 656 (1835). See also the often quoted dissent by Justice Reed in
Erie RR v. Tompkins, 304 U.S. 64, 92 (1938) (“no one doubts federal power over procedure™).

Some have argued that the power of Congress to enact legislation dealing with procedural
matters is broader than that delegated to the courts under the Rules Enabling Act. See, e.g., Leslie
M. Kelleher, Taking “Substantive Rights” (in the Rules Enabling Act) More Seriously, 74 Notre
Dame L. Rev. 47, 94, 103 (1998).> However, whatever the merit of the debate over the extent of

3Authors like Kelleher question whether Congress intended to delegate to the courts all of
its power to establish procedure under Article IIl and the necessary and proper clause of Article I.
Section 2072(b) prohibits rules that abridge, enlarge or modify any substantive right. The
limitation was intended to reach not only federalism concerns but also to deal with the allocation
of authority between Congress and the Courts. See Stephen B. Burbank, The Rules Enabling Act
of 1934, 130 U.Pa.L.Rev. 1015, 1187 (1982). Certainly, Congress has established statutes dealing
with clearly procedural matters, such as venue (28 U.S. C. § 1391) outside of the rules process.
The argument is that there are certain policy matters, even though involving procedure, that
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Congressmnal delegation, the issue is moot if the Rule is in fact enacted by Congress rather than
promulgated through the Rules Enabling Act process. '

It is unlikely that a rule limited to disclosures made in the course of federal litigation would
beheld invalid. Hanna v. Plumer, 380U.S. 460, 472 (1965) established that the Congress’s power §
delegated under the Rules Enabling Act extends to matters that fall in the “uncertain area between 3
substance and procedure, [but] are rationally capable of classification as either.” The Court has
never found a Rule invalid for impermissibly affecting a substantive right, see, e.g., Thomas D.
Rowe, Jr., Not Bad for Government Work: Does Anyone Else Think the Supreme Court is Doing q 3
Halfway Decent Job in its Erie-Hanna Jurisprudence, 73 Notre Dame L. Rev. 963 (1998); Paul D. :
Carrington & Derek P. Apanovitch, The Constitutional Limits of Judicial Rulemaking: The |
Illegitimacy of Mass-Tort Settlements Negotiated Under Federal Rule 23, 39 Ariz. L Rev. 461

- (1997).

One could argue about whether rules governing evidentiary privileges are essentially }
procedural or essentially substantive. However, even writers who objected to the enactment of the ¢
proposed Federal Rules of Evidence governing privilege assumed the power of Congress to enact ;
such rules, arguing against their adoption on policy grounds. See, e.g., Louise Weinberg, Choice ;
of Law and the Proposed Federal Rules of Evidence: New Perspectives, 122 U. Penn. L. Rev. 594 :
(1974). See also Earl C. Dudley, Jr., Federalism and Federal Rule of Evidence 501: Privilege and :
Vertical Choice of Law, 82 Geo. L. J. 1781 (1994) (arguing for an amendment of Fed.R.Evid.501 °
to provide for deference to state privileges in most cases) '

The ability of the Rules to bind state court actions has been clearly established. For °
example, a federal court determination of the preclusive effect of a judgment controls state action
with regard to that judgment. SemtekIntl. Inc. v. Lockheed Martin Corp., 531 U.S. 497 (2001). See
also Stewart Organization v. Ricoh, 487 U.S. 22 (1988) ( federal law, not state law with regard to
enforceability of forum selection clauses governed transfer under 23 U.S.C. § 1404); Burlmgton
Northern RR v. Woods, 480 U.S. 1 (1987) (Fed R.App.P 38, not state law, governed issue of
damages after unsuccessful appeal)

The principle of the supremacy of federal law has been applied to state procedural rules
where federal substantive law is preemptive. See, e.g., Felderv. Casey, 487U.S. 131 (1988) (federal .
civil rights law prevented state from applying its notice of claim rule in a federal civil rights action
filed in state court); Dice v. Akron, C. & Y.R. Co., 342 U.S. 359 (1952) (validity of a release under

should be left to Congress at least in part because state interests are in fact represented in
Congress. See Paul J. Mishkin, Some Further Last Words on Erie — The Thread, 87 Harv. L. Rev.
1682, 1685 (1974). For example, under § 2074(b), Congress left for itself issues involving
evidentiary privileges. It determined that it should decide such issues; it did not determine that
legislation about such issues was beyond its powers. See Kelleher, 74 Notre Dame L. Rev. at
111.
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Federal Employers Liability Act determined by federal law); Brown v. Western Ry. of Ala., 338 U.S.
294 (1949) (federal pleading test should have been applied in FELA action filed in state court).

On the other hand, it would be difficult to argue that a Rule governing the effect of a
disclosure outside of the litigation process — e.g., disclosure to an administrative agency or in private
settlement negotiations before any litigation had begun — would be within the’power of Congress
under Article III. .

Despite the wide berth to enact procedural rules established both in the cases and the legal
literature, the language in Hanna would have to be considered on its face — the rule would have to
be rationally capable of classification as either substance or procedure. Fairly recent cases, although
not invalidating rules of procedure, have interpreted the rules somewhat narrowly so as to avoid
application in a way that might conflict with state substantive policy. See, e.g., Kamen v. Kemper
Financial Services Inc., 500 U.8. 90 (1991) (limitations on application of Fed.R.Civ. P. 23.1 dealing
with the demand requirement in a shareholders derivative action); Gasperini v. Center for
Humanities, Inc., 518 U. S. 415 (1996) (application of Fed.R. Civ.P. 59 and the test for granting a
new trial); Amchem Products, Inc. v. Windsor,521 U.S. 591 (1997) (settlement class certification
under Fed.R.Civ.P. 23 interpreted in light of constitutional limitations on the powers of Congress).

AnyRule seeking to have an effect beyond disclosure in the course of litigation would likely
- face a challenge that it was not rationally capable of classification as procedural. Arguments could
be made in support of such legislation — e.g., that the most significant likely impact of the waiver
rules would be in the federal courts — but the risk of a finding that the rule would not be binding on
the states would be significant.

In order to prevent more constitutional comfort for a rule dealing with disclosures outside
the litigation process, Congress’s commerce powers would have to come into play.

C. The constitutionality of a Rule, binding on the states, governing waiver of
evidentiary privilege if enacted by Congress under its Commerce Clause powers.

A strong argument could and has been made for a federalized attomey client privilege
" enacted by Congress under its Commerce Clause powers. (Art. I, §8, cl. 3). The Rule under
consideration would federalize issues of inadvertent and selective waiver and scope of waiver with
regard to the attorney-client privilege and attorney work-product protection. Ifthe power exists for
a federalized attorney-client privilege, presumably a rule that affected only an aspect of that
privilege, and its close relative — work-product protection — would also pass constitutional scrutiny.

Timothy P. Glynn, in his article, Federalizing Privilege, 52 Amer. U. L. Rev. 59, 156-17]
(2002), argues that Congress would have the power under the Commerce Clause to enact a federal
law of attorney-client privilege that would apply to the states. He recognizes that the Supreme Court
has served notice that Congress’s powers under the commerce clause have outer boundaries. Thus,
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in United States v. Lopez, 514 U.S. 549 (1995), the Court invalidated an act making the possessig .’;
of a gun on or near school premises a crime as beyond the commerce clause powers. It took tha
same action with regard to an act providing a federal civil remedy for the victims of gender.
motivated violence. United States v. Morrison, 529 U.S. 598 (2000). Glynn points out the obvio ?'if,
differences between legislation such as that involved in Lopez and Morrison and a regulation thaf}
fosters and protects the economic and commercial activity between attorneys and clients. He addg 3
that the “attorney-client privilege protects communications upon which the industry’s article 0 ;
commerce — provision of legal services depends.” 52 Amer. U. L. Rev. 159. 3

Glynn also raises the possibility that Congressional action might be limited by Ten b
Amendment considerations. There arerecent cases that place limits on Congressional action because
of a violation of principles of federalism. For example, in New York v. United States, 505 U.S. 1448
(1992) the Court struck down a portion of the Low-Level Radioactive Waste Policy Amendmen
Actbecause it, in effect, required the states to implement legislation. Likewise, in Printz v. Uniteds
States, 521 U.S. 898 (1997), the Court invalidated a provision in the Brady Handgun V1olence
Prevention Act that would have required law enforcement officers to administer a federal program"
On the other hand, in Reno v. Condon, 528 U.S. 141 (2000), the Court upheld a provision of the:
Driver’s Privacy Protect Act that made no such demands on state legislators or local executlvc
officials. :

The Rule under consideration makes no demands on the states like the legislation in New
York and Printz. Theruleis self-executing. It simply needs to be enforced by the courts of the state.
At least one author has questloned the power of Congress under the Tenth Amendment to enact
procedural rules unconnected with substantive federal rights. See Anthony J. Bellia Jr, Federal !
Regulation of State Court Procedures, 110 Yale L. J. 947 (2001). However, the legislation that was§
the focus of the Bellia article, the Y2K Act, involved notice to defendants before commencing suit?
- not a matter as integrally connected to the regulation of legal commerce as is the rule in question.l
Arguably, the attorney-client related protections involve substantive protections. The “privileg
regulates, indeed protects and promotes, primary conduct and commercial activity — attorney-clien
communications and the provision of legal services— and serves interests wholly extrinsic to th
litigation in which it is asserted.” See Glynn, 52 Amer. U. L. Rev. at 165.

Although one could argue that Glynn takes the concept of a federal attorney-client privilege
too far, politically and as a matter of policy, by proposing a federal law totally supplanting stat
attorney-client privileges, more modest legislation dealing simply with the existence and scope o
waiver seems likely to beupheld. Itis also arguable that the Article I commerce clause rationale ma
combine with the powers under Article I1I applicable in many instances to give a strong basis for the |
legislation.

Nevertheless, the likely validity of such legislation dealing with attorney-client privilege or @& |
work product protection may not extend to a statute that attempted to apply the same rules to 8 |

evidentiary privileges generally. Perhaps one could argue that in many contexts the psychotherapist- &
patient privilege has some effect on commerce, although the concept stretches one’s imagination. &
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It is even more difficult to argue for a statute that affected privileges such as those for marital or
clergyman communications.  Other privileges such as those involving law enforcement and the
qualified journalist’s privilege may involve additional constitutional analyses including a
determination of the impact of the provisions on First or Sixth Amendment considerations. '

Reporter’s Comment: In drafting Rule 502 in light of Ken’s analysis of statutory authority, we were -
cognizant of situations in which waiver questions might not affect interstate commerce, and in those
situations, we decided as an initial matter not to extend the rule. The most important example is the
rule on mistaken disclosures. That rule is limited to mistaken disclosures made during the course of
discovery. Of course, mistaken disclosures may be made in other circumstances (e.g, a privileged
document is mistakenly included in a package of other materials sent to a friend). But disclosures
outside the litigation context might not affect interstate commerce, and so we decided not to cover
those situations. . _

There may also be situations in which state proceedings are so localized that they do not
affect interstate commerce, and in those cases a “federalized” waiver rule may be problematic. We
chose, however, not to carve out those proceedings in the rule, for at least two reasons: 1) They may
not exist; you don’t have to go far to affect interstate commerce in a litigation; and 2) If they do exist,
they are hard to describe. We thought it best to leave the matter to the implementing legislation.
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II1. Ken Broun’s Memo on the Scope of Waiver of Work Prqduct‘

Proposed Rule 502(a) extends the waiver of both attorney-client privilege and work product
protection “to undisclosed information concerning the same subject matter if that undisclosed
information ought in fairness to be considered with the disclosed information.” Some members of
the committee and others have raised the question of whether the draft proposed rule extends the
waiver of work product privilege beyond the existing law.

Wright and Miller state that the disclosure of some documents does not destroy work-product

- protection for other documents. 8 C. Wright and A. Miller, Federal Practice and Procedure § 2024

at 209 (1970). However, an analysis of the cases dealing with the issue indicates that the statement
is too broad. Rather, the scope of the waiver depends upon considerations of fairness that include
the nature of the disclosure giving rise to the waiver and the subsequent use of the protected
materials such as the presentation of testimony based on them. The case law is entirely consistent
with the language of proposed draft Rule 502.

The most important case on waiver of work product privilege is United States v. Nobles, 422
U.S. 225 (1975). In Nobles, the Court held that the defendant would waive his work product
privilege by calling his investigator to testify about interviews with two prosecution witnesses. The
Court held that the investigator, if he testified, would have to disclose his report. The defendant
refused to turn over the report and the investigator was precluded from testifying. The Court held
that the preclusion was appropriate — if the investigator testified, the report would have to be
disclosed. The testimony would waive the privilege “with respect to matters covered in his
testimony.” 422 U.S. at 239. In a footnote, the Court distinguished counsel’s ordinary reference

- to notes during the course of the trial from testimonial use of such materials. The effect of the

Court’s ruling was that, not only was the work product protection waived with regard to matters
directly reflected in the report but to all related matters — a subject matter waiver. See also Chubb
Integrated Systems, Ltd. v. National Bank of Washington, 103 FR.D. 52, 64 n. 3 (D.D.C. 1984)

. (Nobles cited for the proposition that “the testimonial use of work-product constituted waiver of all

work-product of same subject matter”).

More recent cases from the Courts of Appeal and District Courts reflect a view that subject
matter waiver may be more limited than suggested in Nobles and that the limitation will depend upon
consideration of faimess under the circumstances. Reflective of that view is U.S. v. Doe, 219 F.3d
175 (2d Cir. 2000). In Doe, a corporation had asserted its attorney-client and work-product privileges
in its dealing with an ATF investigation concerning sales of firearms. A corporate officer testified
and made references to advice of counsel. The primary question was whether his references to
advice of counsel and disclosure of communications waived the corporation’s attorney-client and
work product privileges. The court noted that “the implied waiver analysis should be guided
primarily by fairness principles.” 219 F.3d at 185.  The court indicated that the district court, in
determining the existence and scope of waiver as a result of the corporate officer’s disclosures,
should consider such things as such as the witness’s lack of legal training and the fact that the
disclosures were made before the grand jury where the corporation could gain nothing affirmative.
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Specifically with regard to waiver of work product privilege, the court stated (219 F.3d at 191), @
“[w]e believe that the district court on remand should consider further whether there was any waiver
of Doe Corp.’s work-product privilege, and, if there was, the proper scope of the waiver. The
faimess concerns that guide the waiver analysis above are equally compelling in this context.” The &
court distinguished Nobles and In re Martin Marietta Corp., 856 F.2d 619 (4th Cir. 1988), discussed
below, stating (/d.) "'

In this case, however, there was no actual disclosure of any privileged documents. Further
the context — a grand jury proceeding — is, as already indicated, quite different from
settlement negotiations or voluntary disclosure programs where the company, initially at
least, stand to benefit directly from disclosing privileged materials.

In Duplan Corp. v. Deering Milliken, Inc., 540 F.2d 1215 (4th Cir. 1976), the court held that
there would be no subject matter waiver of work product protection under the circumstances. In
Duplan, the party seeking protection had made partial and inadvertent waiver of some of the claimed
protected documents, which consisted of mental impressions, opinions and legal theories of their
attorneys and representatives. In refusing to find subject matter waiver, the court distinguished
Nobles on two grounds. First, in Nobles, the work product was a witness’s report, not the mental
impressions of a lawyer. Second, the court noted that in this case the party had “neither made nor
sought to make any affirmative testimonial use of the documents for which the throwsters [the party
seeking protection] claim the work product privilege.” 540 F.2d at 1223. The court noted that the
principles of Nobles may be applicable if the documents were in fact used at trial.

The Fourth Circuit expanded on its reasoning in Duplan in In re Martin Marietta Corp., cited
above. In Martin Marietta, the defendant in a criminal case sought documents from Martin Marietta,

his former employer, relating to matters on which he had been indicted. Martin Marietta claimed - §

attorney-client and work product privilege. Defendant argued that the privilege had been waived
because documents or some portions of them had been disclosed by the corporation to the United
States. Attorney and the Department of Defense. The Court found a subject matter waiver of the
attorney client privilege based upon the disclosure to the government. With regard to the work
product privilege, the court held that the delivery to the government constituted a testimonial use of
the documents, as in Nobles, and held that there would be a subject matter waiver of non-opinion
work product. However, it held that there was no subject matter waiver of opinion work product.
The court emphasized the added protection given to such work product and added (856 F.2d at 626):

[T]he underlying rationale for the doctrine of subject matter waiver has little application in
the context of a pure expression of legal theory or legal opinion. As we noted in Duplan, the
Supreme Court applied the concept in Nobles: “where a party sought to make affirmative
testimonial use of the very work product which was then sought to be shielded from
disclosure.” . . . There is relatively little danger that a litigant will attempt to use a pure
mental impression or legal theory as a sword and as shield in the trial of a case so as to
distort the factfinding process. Thus, the protection of lawyers from the broad repercussions
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of subject matter waiver in this context strengthens the adversary process, and, unlike the
selective disclosure of evidence, may ultimately and ideally further the search for the truth.

Both Duplan and Martin Marietta hold that there is not necessarily a subject matter waiver
applied to disclosures of some matters protected as work product. Yet, the holding of both Fourth
Circuit cases is consistent with the Proposed Rule: if it is fair to require apply the waiver to subject
matter under the circumstances, the waiver should apply. Martin Marietta finds that the protected
mental impressions had not been used in such a way as to require disclosure in that case and notes
that there is little danger that they would be so used. The case does not predict the result where the
party in fact used mental i nnpressmn work product both as a shield and as a sword.

Relatively recent District Court cases confirm an approach that would apply.considerations
of fairness to the issue of subject matter waiver. One example is Bank of America v. Terra Nova
Insurance Co., 212 FR.D. 166 (S.D.N.Y. 2002). ‘The court found a split of authority on the issue
of subject matter waiver of work product protection citing Martin Marietta and other cases.

The cases it cited are, with my brief parenthetical description of the holdings, as follows:.

Cases cited as holding that there is a broad subject matter waiver were In re Sealed Case, 676 F.2d
793, 822-23 (D.C. Cir. 1982) (revealing documents to the SEC waived work product privilege as to
all other communications relating to the same subject matter); Bowne v. AmBase Corp., 150 F.R.D.
465, 485-86 (S.D.N.Y. 1993) (work product protection waived based on deposition testimony);
Bristol-Myers Squibb Co. v. Rohne-Poulenc Rorer, 1997 WL 801454 (S.D.N.Y) (subject matter
waiverbased on production of document; considerations of “faimess” govern). Cases limiting waiver
" to the specific materials disclosed were Pittman v. Frazer, 129 F.3d 983, 988 (8th Cir. 1997)

(waiver limited to photographs actually used at trial); St. Paul Reinsurance Co., Ltd. v. Commercial

Fin. Corp., 197 FR.D. 620, 639 (N.D. Iowa 2000) (no subject matter waiver under the
circumstances; “the scope of the waiver depends upon the scope of the disclosure™); In re United
Mine Workers of America Employee Benefit Plans Litig., 159 F.R.D. 307,312 (D.D.C. 1994)(waiver
limited to specific subject matter under the circumstances; where the party did not deliberately
disclose documents i in an attempt to gain a tactical advantage, “the law does not mandate a subject-

matter waiver and such a waiver is more likely to undermine the adversary system than to promote

it”). The holding of none of these cases distracts from the proposmon that fairness is a consideration
in determining the existence of subject matter waiver.

' Inthe Bank of Americav. Terra Nova caseitself, the court’s treatment of the scope of waiver
is based on the same kind of faimess considerations noted in thé cases discussed in the preceding

paragraphs (212 FR.D. at 174):

Here, the Court’s decision on the scope of the waiver is guided by the nature of Terra Nova’s
conduct and the policies underlying the work product doctrine. Because all of the
information available to Holland [the party’s representative] regarding his investigation was
made available in an oral presentation to the governmental authorities, itis only fair to permit
Bank of America to examine the facts that were in Holland’s possession at that time. That
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Holland freely revealed the contents of his investigation in Terra Nova’s presence reflects
that Terra Nova had no great interest in ensuring the confidentiality of the investigation — be
- it the actual facts revealed to the government or the underlying documents upon which the
presentation was based. Thus, Terra Nova must permit Holland to be re-deposed and to
answer questions regarding what factual information was available to him at the time he met

with the government agencies.

“The court held that any documents relating to the investigation in Holland’s possession at the
time of his presentation to the government authorities would have to be produced. However, the
protection would not be waived with regard to documents in his possession after that date.

Cincinnati Ins. Co. v. Zurich Ins. Co., 198 F.R.D. 81 (W D.N.C. 2000) is an example of
circumstances calling for the extension of a subject matter waiver even with regard to opinion work
product. The case involved an alleged negligent failure to settle by an insurance company. The
attorney involved in the settlement negotiations was to be called as a witness at trial. The court held
that there would be no work product protection, even for his opinions. In this case, the attorney’s

opinion would beused as a “sword.

In short, the proposed rule 50_2(a) language does not change the prevailing federal law witt |
regard to the scope of work product waiver. . :
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IV. Discussion of Comments Received

This section of the memo addresses some comments that have already been received on draft -

Rule 502. Where appropriate, language is suggested to address a comment if the Committee
determines that the comment requires an adjustment in the draft rule or Committee Note.

1. Scope of Work Product Waiver

Greg Joseph expresses concern about the rule’s provision that there is a subject matter waiver
of work product when the undisclosed work product “ought in faimess to be considered with the
disclosed information.” He believes it changes existing law. As discussed in Ken Broun’s memo
on the subject, we believe that we accurately capture the existing case law on the subject. And it
seems to us that there would have to be a subject matter waiver when the nondisclosed information
“ought in fairness” to be considered. Certainly the work product doctrine should not be applied in
such a way to allow the invoking party to engineer an unfair resuit.

Greg suggests that the first paragraph of the Committee Note should be amended to add some |

discussion about subject matter waiver of work product. He suggests first that the note clarify that
the “ought in fairness” language is taken from Rule 106 (the rule of completeness); this reference
will provide some guidance on how the subject matter waiver test should be applied. He also
suggests that the note cite to a case involving subject matter waiver of work product.

Greg’s suggestions seem eminently sensible. What follows is a proposed change to the
first paragraph of the Committee Note that would implement these suggestions:

Subdivision (a). This subdivision states the general rule that a voluntary disclosure
of information protected by the attorney-client privilege or work product doctrine constitutes
a waiver of those protections. See, e.g., United States v. Newell, 315 F.3d 510 (5* Cir. 2002)
(client waived the privilege by disclosing communications to other individuals who were not
pursuing a common interest). The rule provides, however, that a voluntary disclosure
generally results in a waiver only of the information disclosed; a subject matter waiver (of
cither privilege or work product) is reserved for those unusual situations in which faimess
requires a further disclosure of related, protected information, in order to protect against a

selective and misleading presentation of evidence to the disadvantage of the adversary. See,
e.g., In re von Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged information in

a book did not result in unfairness to the adversary in a litigation, therefore a subject matter

walver was not warranted), Inre Umted Mme Wor@rs of America Emglozee Benefit Plans

ctually d;sclosed, because the gmy dxd not deliberately disclose documents in an attempt
" to_gain a tactical advantage). The language concerning subject matter waiver — “ought in
faimess” —is taken from Rule 106, because the animating grincigle is the same. A party that
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" Greg sets forth, or similar facts, then a sentence could be added to the Committee Note to allay i

makes a selective, misleading presentation that is unfair to the adversary opens itself to a
more complete and accurate presentation. See, e.g., United States v. Branch, 91 F.3d 699 (5"

Cir. 1996)_(under Rule 106, completing evidence was not admissible where the

gresentatlon, while selective, was not misleading or unfair). The rule thus rejects the result

in In re Sealed Case, 877 F.2d 976 (D.C.Cir. 1989), which held that inadvertent disclosure
of documents during discovery aitomatically constituted a subject matter waiver.

* ¥ %

Greg poses a hypothetical in light of these additions: Suppose a lawyer interviews three
witnesses (all work product). Two are favorable and one unfavorable. If the lawyer proffers the two
favorable statements, does that constitute a subject matter waiver as to the undisclosed unfavorable
statement? If the answer to that is yes, then the rule obviously creates asubstantial change in practice

and it should be changed

But at least in the Reporter’s view, the hypothetical facts do not result in a subject matter -

waiver. The presentation of the two favorable witnesses is selective, but it is not misleading. The
proper analogy is to the Rule 106 cases like Branch, cited above, where the government admitted

‘a portion of the defendant’s confession — the portion which essentially said, “I committed the

crime.” Other portions of the defendant’s statement provided his motivation and a purported excuse
for committing the crime. But the court held that Rule 106 did not require admission of these excised
portions. According to the court, the government’s presentation was “selective” but it was not

misleading. The fact was that the defendant admitted the crime.

Accordingly, the Reporter’s view of Greg’s hypothetical is that it would not come close to
a subject matter waiver. On the other hand, if counsel represented that his two favorable witnesses
were the only witnesses to the event, then this would be not only a selective but also a misleading '

preseritation, and it would result in a subject matter waiver under the rule.

The Consultant is less confident that Greg’s hypothetical would not be problematic. He states
that the question of “fairness” will be “difficult and often fact-bound”, but concludes that these are
the very kind of questions that courts are currently deciding in cases involving possible subject |
matter waiver of work product.

s .

!
!
i

|

|

If the Committee is concerned that a subject matter waiver could be found under the facts '

concerns. That sentence could read something like this: !

Under the rule, a subject matter waiver is not found merely because privileged information
or work product is presented selectively. A subject matter waiver is found only where the!
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disclosure or use of privileged information or work product is selective and misleading, and
a further disclosure is required to protect the adversary froma mlsleadmg presentation of the

evidence.

2. Who “holds” the privilege or work product immunity?

~ Greg Joseph and Rick Marcus both raise the question of whether the rule should say
somethlng about who holds the privilege or work product protection, and accordingly who has the
power to waive it. Greg suggests, for example, that subdivision (a) should be changed to read

somethmg like the followmg

(a) Waiver by disclosure in general. — A persorrwaivesan holder of an attorney-
client privilege or work product protection if-that-person waives the privilege or protection
~ if that holder — or a predecessor while its holder — voluntarily discloses or consents to
disclosure of any significant part of the privileged or protected information. The waiver
extends to undisclosed information concerning the same subject matter if that undisclosed
information ought in fairness to be considered with the disclosed information.

We decided to avoid the term “holder” as much as possible (though the term does appear elsewhere
in the rule) because it is not always clear who is the holder of the privilege, and it is even less clear
who is the holder of the work product protection. See Fred Zacharias, Who Owns Work Product?,
2006 Univ. Ill. L.Rev. 127, for an extensive discussion of this very murky area. We are not sure that
the addition of the word “holder” in place of “person” is any kind of improvement in the rule. But
if it is, we would caution against going any further and trying to define who is a holder and who is
not. In fact, if the Committee does wish to implement a change from “person” to “holder” in
the text, we strongly suggest that a sentence be added to the Committee Note that would
disavow any intent to determine who js the holder of a privilege or work prodnct — leaving

that question to common law.

The addition to the Committee Note could read something like this (including the
changes to the entry on subject matter waiver, discussed above):

Subdivision (a). This subdivision states the general rule that a voluntary disclosure
of information protected by the attorney-client privilege or work product doctrine constitutes
a waiver of those protections. See, e.g., United Statesv. Newell, 315 F.3d 510 (5“‘ Cir. 2002)
(client waived the privilege by disclosing communications to other individuals who were not
pursuing a common interest). The rule provides, however, that a voluntary disclosure
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generally results in a waiver only of the information disclosed; a subject matter waiver (of
either privilege or work product) is reserved for those unusual situations in which faimess
requires a further disclosure of related, protected information, in order to protect against a

 selective and misleading presentation of evidence to the disadvantage of the adversary. See,

e.g., In re von Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged information in
a book did not result in unfairness to the adversary in a litigation, therefore a subject matter

waiver was not warranted); Jn re United Mine Workers of America Employee Benefit Plans

Litig.. 159 F.R.D, 307. 312 (D.D.C. 1994)(waiver of work product limited to materials

actually disclosed, because the party did not deliberately disclose documents in an attempt
to gain a tactical advantage). The language concerning subject matter waiver — “ought in
fairness” — is taken from Rule 106. because the animating principle is the same. A party that
makes a selective, misleading presentation that is unfair to the adversary opens itself to a
more complete and accurate presentation. See, e.g., United States v. Branch, 91 F.3d 699 (5%
Cir. 1996) (under Rule 106, completing evidence was not admissible where the party’s
presentation, while selective, was not misleading orunfair). Under the rule, a subject matter
waiver is not found merely because privileged information or work product is presented
selectively. A subject matter waiver is found only where the disclosure or use of privileged
information or work product is selective and misleading, and a further disclosure is required
to protect the adversary from a misleading presentation of the evidence. The rule thus rejécts

the result in /n re Sealed Case, 877 F.2d 976 (D.C.Cir. 1989), which held that inadvertent
disclosure of documents during discovery automatically constituted a subject matter waiver.

- Therule governs only waiver by disclosure. Other common-law waiver doctrines may
result in a finding of waiver even where there is no disclosure of privileged information or
work product. See, e.g., Nguyen v. Excel Corp., 197 F.3d 200 (5™ Cir. 1999) (reliance on an
advice of counsel defense waives the - privilege with respect to attorney-client
communications pertinent to that defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983)
(allegation of lawyer malpractice constituted a waiver of confidential communications under
the circumstances). The rule is not intended to displace or modify federal common law
concerning waiver of privilege or work product where no disclosure has been made.

The rule governs waiver by disclosure of the “holder” of the attorney-client privilege
or work product protection. The rule does not attempt to determine or define who is a holder
of either the privilege or the work product protection. The “holder” question is often difficult
and fact-bound. See generally Fred Zacharias, Who Owns Work Product?, 2006 Univ. I11.

L.Rev. 127.
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3. Inadvertent disclosure coverage limited to discovery:

Professor Bob Pitler of Brooklyn Law School asks why the provision on inadvertent
disclosure should be limited to the context of discovery. The draft rule provides that a disclosure is

not a waiver if:

the disclosure is inadvertent and is made during discovery in federal or state litigation or
administrative proceedings — and if the holder of the privilege or work product protection
took reasonable precautions to prevent disclosure and took reasonably prompt measures,
once the holder knew or should have known of the disclosure, to rectify the error, including
(if applicable) following the procedures in Fed. R. Civ. P. 26(b)(5)(B);

Wemade the choice to limit the rule’s coverage to mistaken disclosures during discovery for
three reasons: 1) Almost all of the reported cases on mistaken disclosure involve disclosure during
discovery; 2) The rule sweeps broadly and dramatically in its attempt to control waiver principles
under both federal and state law, and so we tried not to extend it to situations that rarely arise — as -
Ken puts it, it “seems piggy” to extend the rule any further than it aiready goes; and 3) At the state
level, we were confident that the risk of mistaken disclosures in discovery would affect interstate
commerce and therefore could be regulated by Congress — but we were less confident that
commerce would be affected when a m1staken disclosure of privilege or work product is made’

outs;de of a litigation context.

" If the Committee believes, however, that the rule should extend to all mistaken
disclosures, this can be done easily.

1. The italicized, qualifying language in the above paragraph (and is made during discovery
in federal or state litigation or administrative proceedings ) can simply be deleted.

2. The Committee Note would need to be altered to delete references to discovery, but again
this could be effectuated easily. The relevant ]anguage of the Comxmttee Note would be

changed as follows:

Inadvertent disclosure during discovery: Courts are in conflict on whether an
inadvertent disclosure of privileged information or work product; made—during
discovery;— constitutes a waiver. A few courts find that a disclosure must be
intentional to be a waiver. Most courts find a waiver only if the disclosing party acted
carelessly in preserving the privilege and failed to request a return of the information
in a timely manner. And a few courts hold that any mistaken disclosure of protected
information constitutes waiver without regard to the protections taken to avoid such
a disclosure. See generally Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md.
2005) for a discussion of this case law.
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The rule opts for the middle ground: inadvertent disclosure of privileged or ‘-_:‘*
protected information during-dtscovery-constitutes a waiver only if the party did not
take reasonable precautions to prevent disclosure and did not make reasonable and
prompt efforts to rectify the error. This position is in accord with the majority view |

on whether inadvertent disclosure is a waiver. See, e.g., Alldread v. City of Grenada,
988 F.2d 1425 (5th Cir. 1993) (governmental attorney-client privilege); Zapata v.
IBP, Inc., 175 F.R.D. 574, 576-77 (D. Kan. 1997) (work product); Hydraflow, Inc.
v. Enidine, Inc., 145 F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);
Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994) (attorney-client
privilege). The rule establishes a compromise between two competing premises. On
the one hand, information protected by the attorney-client privilege or work product
immunity should not be treated lightly. On the other hand, a rule imposing strict

liability for an inadvertent disclosure durimg—dtscovery—threatens to impose
prohibitive costs for privilege review and retention, especially in cases involving

electronic discovery.

4. Subdivision (c) court orders: state and federal?

Rick Marcus points out that subdivision (c) , on the controlling effect of court orders, does
not specify whether state confidentiality orders are covered by the rule. The rule simply refers to “a
court order.” Rick states that ordinarily “court order” in a federal rule would mean the order of a
federal district court.

Rick’s point is well-taken. The rule is intended to cover both state and federal courts. (See
Part Five of this memo for an explanation of this drafting choice.) It is intended to protect the
expectations of all litigants, permitting them to rely on a confidentiality order, whether entered by
a federal or a state court.

Therefore, we suggest that the language of the subdivision be changed slightly, as
follows:

(c) Controlling effect of court orders. — Notwithstanding subdivision (a), a federal or state
court order concerning the preservation or waiver of the attorney-client privilege or work
product protection governs its continuing effect on all persons or entities, whether or not they
were parties to the matter before the court.

5. Subdivision (e)— Work Product
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Rick Marcus suggests that the reference to “work product” in the definitional section,
subdivision (e), should instead be “work product protection” because that is the phrasing used
throughout the rule. We agree with this suggestion and so propose adoption of that slight change,
as follows:

(e) Included privilege and protection. — As used in this rule:

1) “attorney-client privilege” means the protections provided for confidential
attorney-client communications under either federal or state law; and

2) “work product protection” means the immunity for materials prepared in
preparation of litigation as defined in Fed.R.Civ.P. 26 (b) (3) and Fed.R.Crim.P. 16 (a) (2)
and (b)(2), as well as the federal common- law and state-enacted provisions or common-law
rules providing protection for attorney work product. :

6. Committee Note Reference to Commerce Clause as the Source of Legislative Authority:

The Committee Note makes reference to the Commerce Clause as the source of legislative
authority for promulgating this rule— a rule that applies a single set of waiver rules to both state and
federal litigation. That section of the Note states as follows:

The Committee is well aware that a privilege rule proposed through the rulemaking process
cannot bind state courts, and indeed that a rule of privilege cannot take effect through the
ordinary rulemaking process. See 28 U.S.C § 2074(b). It is therefore anticipated that
Congress must enact this rule directly, through its authority under the Commerce Clause. Cf.
Class Action Fairness Act of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause
power to regulate state class actions).

Rick Marcus argues that there might be enough authority for the rule in Congress’s power to regulate
federal courts, and finally concludes that “the Note need not say what-the authority of Congress
might be. That’s not something it can get from the rules process.” Reviewing Rick’s comment, Ken
Broun concludes that the Note should “leave out the question of the power to enact this legislation
entirely” because the Note is “a guide for practitioners and the courts™ and not an explication of the

authority for promulgating the rule.

The Reporter placed the reference to authority for the rule in the Committee Note because
this is obviously an unusual rule. It can be argued that an explanation of authority for is helpful —
especially at this early point in the process — because otherwise those who review the rule during
a public comment period may wonder how the Rules Committee could possibly believe it had the
authority to promulgate not only a rule of privilege but also a rule that binds state as well as federal
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courts. It is possible, of course, that this could all be explained in some kind of cover letter
accompanying the rule through the public comment period. But those letters do not get the same

focus as the Committee Note. And there is an argument that a notice function will be necessary for

such a unique rule even once it becomes enacted.

Thus, the above paragraph in the Committee Note is intended to serve a (perhaps temporary)
notice function that arguably is necessary given the unique provenance of the rule. But if the
Committee decides that the source of authority for the rule is a topic not suite to, or better left
untreated by, the Note, then the paragraph can be deleted.

7. Committee Note on Subdivision (d), Citation to Hopson

The section of the Committee Note covering subdivision (d) — on confidentiality agreements
not entered as court orders — declares as follows:

Subdivision (d) codifies the well-established proposition that parties to litigation can enter
an agreement to limit the effect of waiver by disclosure between or among them. See, e.g.,
Dowd v. Calabrese, 101 F.R.D. 427, 439 (D.D.C. 1984) (no waiver where the parties
stipulated in advance that certain testimony at a deposition “would not be deemed to
constitute a waiver of the attorney-client or work product privileges”); Zubulake v. UBS
Warburg LLC; 216 F.R.D. 280,290 (S.D.N.Y. 2003) (noting that parties may enter into “‘so-
called ‘claw-back’ agreements that allow the parties to forego privilege review altogether in
favor of an agreement to return inadvertently produced privilege documents™). Of course
such an agreement can bind only the parties to the agreement. The rule makes clear that if
parties want protection from a finding of waiver by disclosure in a separate litigation, the
agreement must be made part of a court order. See Hopson v. City of Baltimore, 232 F.R.D.
228,238 (D.Md. 2005) (noting that “it is essential to the success of this approach in avoiding
waiver that the production of inadvertently produced privileged electronic data must be at
the compulsion of the court, rather than solely by the voluntary act of the producing party”).

Rick Marcus argues that the citation of the Hopson case is problematic. He explains that the theme
of Hopson “is that the Ninth Circuit’s decision in Transamerica Computers v. IBM establishes that
protection can only come if the court orders production. Thus, that is involuntary and can be
sanitized from waiver, while a voluntary act of production can’t be protected.” Rick concludes that
the citation is inapt if intended to establish the proposition that voluntarily entered court orders guard
against waiver.

While the point can be argued one way or the other, we agree that the citation is not

necessary, and if it could confuse the point made in the note, then it should be deleted. We
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recommend sxmply deletmg the citation to Hopson (and of course the parenthencal) from the above .
paragraph of the Comlmttee Note.
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V. Two Important Drafting Choices

The Reporter and the Consultant made (at least) two important drafting decisions in writing
up the draft of the rule. The first is that the text of the rule specifically covers state court actions and
state administrative proceedings. The second is that selective waiver is enforced even if there is no
confidentiality agreement between the client and the government regulator. We want to explain why
wemade these choices, and set forth alternatives in case the Committee disagrees with these choices.

A.Covering State Court Actions and State Administrative Proceedings in the Text of the Rule

The Committee determined at its last meeting that any rule on waiver must apply uniformly
in state and federal proceedings. Otherwise the rule could not be relied upon, and clients and lawyers
would be back where they started—expending substantial resources to guard against waiver and
unnecessarily increasing the cost of htlgauon and being subject to a disincentive for cooperating
with government regulators.

The question, then, is not whether a waiver rule should apply uniformly to both state and
federal proceedings. The question is whether this should be made explicit in a Federal Rule of
Evidence. Obviously, the Federal Rules apply to federal proceedings and so it is unusual to include
within it a rule that covers state proceedings. The coverage can be justified by the fact that Rule 502
would be directly enacted by Congress. Still, there is some tension between draft Rule 502 and Rule
1101(a), which states that the rules apply to “the United States district courts.” It could be argued
that Rule 1101 (c) resolves any anomaly by providing that rules of privilege apply to “all stages of
all actions, cases and proceedings.” But it could also be argued that the term “all” is implicitly
limited by subdivision (a), which refers to federal proceedmgs only

| Given the fact that it is critical to cover both state and federal proceedings with the same

waiver standards, is there any drafting alternative to that taken in the draft Rule 502? One alternative
would simply be to cover only federal proceedings in the rule, and leave state proceedings to parallel
legislation adopted by Congress. This possibility is referred to in the Sensenbrenner letter, attached
to this memo. This alternative would mean that all references to state proceedings would be
eliminated from the draft, and a separate letter to Congress would stress the need for conforming
legislation that covers state proceedings.

We decided to include state proceedings within the text of the rule, at least at this point, to
make the public aware that there is an explicit intent to cover state proceedings in any legislative
attempt to promulgate a waiver rule. That intent would not be as clear if the references to state
proceedings were taken out of the text of the draft and left to an explanation in some kind of
covering letter. After all, this rule has to be enacted by Congress. The Judicial Conference will not
provide the final language. We thought it better to provide notice about the reach of the rule in the
text of the rule, and to leave it to Congress to implement the rule in the way it sees fit. ‘
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If the Committee disagrees with our drafting choice, the alternative can be implemented
without difficulty. Reference to “state” proceedings can be deleted from the text of the rule and the &
committee note, and we can draft a letter accompanying the rule indicating the need for paralle]
legislation to govern state proceedings.

Another drafting alternative would be to limit rule 502 to disclosures made during litigation 7
in the federal courts, but to define its effect as including a determination of waiver under either
federal or state law. In other words, the Committee could remove the references to state action except
in the definitional part (). The triggering of the rule would then have to occur in the federal judicial 3
process (much like res judicata). Waiver of state privileges would be affected by the rule, but not
disclosures that occurred outside of federal litigation and administrative proceedings. A letter
accompanying the rule would indicate the need for separate legislation to deal with disclosure in state §
court and state administrative or agency situations. Such a rule would probably more comfortably
fit in the Federal Rule scheme. But again, we decided to put all the provisions in a single rule at this
point, in order to obtain the fullest public comment. Ultimately the most efficient method for binding
state courts has to be sorted out by Congress. 3

B. Enforcing Selective Waiver Even Without a Confidentiality Agreement

As indicated in Part One of this memo, a number of courts enforce selective waiver only if
the client has entered into a confidentiality agreement with the government regulator. A few courts
enforce selective waiver even without such an agreement. We decided to draft the rule so as not to
require confidentiality agreements as a condition for enforcement of selective waiver. We made this
decision in part because of a comment received by Judge Levi from Helane Morrison, District
Administrator of the San Francisco office of the SEC. Ms. Morrison concludes that a requirement
of a confidentiality agreement may not fully implement the policy of encouraging cooperation with
government investigations that is the animating principle of the draft rule.

Ms. Morrison first points out that the term “confidentiality agreement” is not self-defining,
and that many agreements entered into by the SEC contain only “conditional confidentiality
language.” The conditions include the possibility that the privileged material will be disclosed to
other law enforcement officials, and that confidentiality is maintained “except to the extent that the
Staff determines that disclosure is otherwise required by federal law or in furtherance of the
. Commission’s discharge of its duties and responsibilities.” Ms. Morrison states that the Commission
“has to maintain the leeway” established by this conditional confidentiality language. If that is so,
it seems that the confidentiality agreement does not establish very much that is relevant in
determining whether to enforce a selective waiver. If the reason for a confidentiality requirement is
to limit selective waiver to situations in which there will, by agreement, be a limit on widespread use
of the protected material, the conditional confidentiality language cuts against that rationale.
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Ms. Morrison also points out that legislation introduced in Congress in 2003 and supported
by the Commission (H.R. 1729) “did not require a confidentiality agreement to prevent waiver of
the privilege when privileged documents were shared with the Commission.” To the extent we are
doing Congress’s work for them in drafting this rule, we felt that this proposed legislation had some

relevance.

Finally, Ms. Morrison points out that a confidentiality agreement requirement “would not
protect the privilege in the Commission’s examination program, which inspects the books and
records of brokerage firms, investment advisers and mutual funds, because examinations are not
performed pursuant to confidentiality agreements (as currently handled).” To the extent cooperation
with government regulators is to be encouraged by the rule, we determined that the encouragement
should apply to all aspects of government regulation.

Fundamentally, we concluded that a confidentiality agreement requirement imposed a
formalism that would impede efficient cooperation with the government; and it appears to be a
formalism that has very little to do with whether it is fair or appropriate to limit the breadth of a
waiver of privilege or work product. Essentially the requirement would create lawyers’ work without
an apparent corresponding benefit. We explain our reasoning in a paragraph of the draft Committee

Note: .

The Committee considered whether the protection of selective waiver should be
conditioned on obtaining a confidentiality agreement from the government agency. It rejected
that condition for a number of reasons. If a confidentiality agreement were a condition to
protection, disputes would be likely to arise over whether a particular agreement was
sufficiently air-tight to protect against a finding of a general waiver, thus destroying the
predictability that is essential to proper administration of the attorney-client privilege and
work product immunity. Moreover, a government agency might need to use the information
for some purpose and then would find it difficult to be bound by an air-tight confidentiality
agreement, however drafted. If such an agreement were nonetheless required to trigger the
protection of selective waiver, the policy of furthering cooperation with and efficiency in
government investigations would be undermined. Ultimately, the obtaining of a
confidentiality agreement has little to do with the underlying policy of furthering cooperation
with government agencies that animates the rule. The Committee found it sufficient to
condition selective waiver on a finding that the disclosure is limited to persons involved in

the investigation.
* ¥k %
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Of course we are aware that selective waiver would be a tough sell if a party gave privileged ;:f.;
information to a government regulator with the express agreement that the regulator could and would &
disseminate it widely — on the news, to friends and family, etc. But this does not mean that afe
confidentiality requirement is necessary to justify a finding of selective waiver. We chose to address
any concerns about widespread disclosure by putting as a condition that disclosure must be “limited
to persons involved in the investigation.”

If the Committee disagrees with our assessment, however, there is a drafting alternative
that would impose a requirement of obtaining a confidentiality agreement before a selective §
waiver will be found. That drafting alternative was reviewed by the Committee at its last 3
meeting. The change from the draft would be as follows:

(b) Exceptions in general. — A voluntary disclosure does not operate as a waiver if:

(1) the disclosure is itself privileged or protected,

(2) the disclosure is inadvertent and is made during discovery in federal or state &

litigation or administrative proceedings — and if the holder of the privilege or work product z
protection took reasonable precautions to prevent disclosure and took reasonably prompt E
measures, once the holder knew or should have known of the disclosure, to rectify the error, -

including (if applicable) following the procedures in Fed. R. Civ. P. 26(b)(5)(B); or

T T ey W B 13 s G
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(3) the disclosure is made to a federal, state, or local governmental agency during an
investigation by that agency, andistimited-topersonsinvotvedimtheinvestigation underan
agreement that preserves the confidentiality of the communications disclosed. '1

The Committee Note would have to be changed as well: d|

Selective waiver: Courts are in conflict on whether disclosure of privileged or
protected information to a government agency conducting an investigation of the client
constitutes a general waiver of the information disclosed. Most courts have rejected the
concept of “selective waiver”, holding that waiver of privileged or protected information to
a government agency constitutes a waiver for all purposes and to all parties. See, e.g.,
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991).
Other courts have held that selective waiver is enforceable if the disclosure is made subject
to a confidentiality agreement with the government agency. See, e.g., Teachers Insurance &
Annuity Association of America v. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y.
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1981). And a few courts have held that disclosure of protected information to the government
does not constitute a general waiver, so that the information remains shielded from use by
other parties. See, e.g., Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977).

The rule rectifies this conflict by providing that disclosure of protected information
to an investigating government agency does not constitute a general waiver of attorney-client
privilege or work product protection if the holder of the privilege obtains a confidentiality
agreement from the agency. A rule protecting selective waiver to investigating government
agencies furthers the important policy of cooperation with government agencies, and
maximizes the effectiveness and efficiency of government investigations. See In re
Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 314 (6th Cir.
2002) (Boggs, J., dissenting) (noting that the “public interest in easing government
investigations™ justifies a rule that disclosure t6 government agencies of information
protected by the attorney-client privilege or work product immunity does not constitute a

waiver to private parties). The requirement of obtaining a confidentiality agreement will tend

to assure that the client is treating the privilege seriously and is not engaging in widespread

disclosure of information that would be inconsistent with the justification for finding a

selective waiver.

4]
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE®

Rule 502. Attorney-Client annlege and Work Product;
Waiver Bx Disclosure

{a) Waiver by disclosure in gemeral. — A person

waives an attorney-client privilege or work product protection

if that person — or a_predecessor while its holder — _

voluntarily discloses or_consents to disclosure of any
significant part ofthe privﬂged or protected information. The
waiver extends to undisclosed information concerning the
same subject mattel: if that undisclosed information ought in
fairness to be considered with the disclosed information,
(b) Exceptions in g.eneral. —A yolunﬂx' disclosure
does not operate as a waiver if: |
a the disclosure is itself privileged or protected:
(2) the disclosure is inadvertent and is made during
discovery in federal or state litigation or administrative

*New material is underlined; matter to be omitted is lined through.
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proceedings — and if the holder of the pri ivilege or work
produ m. tectim; took réasonable precautions to prevent
disclosure and took reasonab]y prompt measures, once thé
holder lcxxew‘ or_should have known of the disclosure, to
rectlﬁ( the error, including (if applicable) - foHoWing_ the

cedures in Fed. R. Civ. P. 26(b)(5 or '

| . (3) the disclosure is made to a federal. state, or local
govemmgg@ agency during an investigatio n.bz that agency.
and is limited to persons involved in the invwﬁggtion. ’

{¢) _Controlling e;f_fect of court orders. —

Notwithstanding subdivigion (a), acourtorder concemingthe

_ preservation or waiver of the attorney-client privilege or

work product protection governs its continuing eﬁ'ect on all
persons or entities, whether or gbt they wm' parﬁés to the
matter before the court. |

(d) Controlling effect of party agreements. —
Notwithstanding subdivision (a), an agreement on the effect
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FEDERAL RULES OF EVIDENCE 3
of disclosure is biﬁding on the parties to the agreement, but
not on other parties unless the ag:getr{ent is incorporated into

a court order.

(e) Included privilege and protection. — As used in
is rule: |

1) “attorney-client privilege” means the protections
- provided for confidential attorney-client communications

under either federal or state law: and

2) “work product” means the immunity for materials
prepared in preparation of litigation as defined _in
Fed.R.Civ.P. 26 (b) (3) and Fed.R.Crim.P. i6 (a) (2) and
mA)(Z), as well as the federal common- law and state-enacted
provisions or common-law rules providing protection for

attorney work product.
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4 . FEDERAL RULES OF EVIDENCE

Committee Note
This new rule has two major purposes:

1) It resolves some longstanding disputes in the courts about
the effect of certain disclosures of material protected by the attorney-
client privilege or the work product doctrine— specifically those
disputes involving inadvertent disclosure and selective waiver.

2) Itresponds to the widespread complaint that litigation costs
for review and protection of material that is privileged or work
product have become prohibitive due to the concemn that any
disclosure of protected -information in the course of discovery
(however innocent or minimal) will operate as a subject matter waiver
. of all protected information. This concemn is especially troubling in
cases involving electronic discovery. See, e.g., Rowe Entertainment,
Inc. v. William Morris Agency, 205 F.R.D. 421, 425-26 (SD.N.Y.
2002) (finding that in a case involving the production of e-mail, the
cost of pre-production review for privileged and work product
material would cost one defendant $120,000 and another defendant
$247,000, and that such review would take months). See also Report
to the Judicial Conference Standing Committee on Rules of Practice
and Procedure by the Advisory Committee on the Federal Rules of
Civil Procedure, September 2005 at 27 (“The volume of information
- and the forms in which it is stored make privilege determinations
more difficult and privilege review correspondingly more expensive
and time-consuming yet less likely to detect all privileged
information.”); Hopson v. City of Baltimore, 232 F.R.D. 228, 244
(D.Md. 2005) (electronic discovery may encompass “millions of
documents” and to insist upon “record-by-record pre-production
privilege review, on pain of subject matter waiver, would impose
upon parties costs of production that bear no proportionality to what
is at stake in the litigation™) .
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The rule seeks to provide a predictable, uniform set of
standards under which parties can determine the consequences of a
disclosure of information protected by the attorney-client privilege or
work product doctrine. As part of that predictability, the rule is
intended to regulate the consequences of disclosure of information
protected by the attorney-client privilege or work product doctrine at
both the state and federal level. Parties to litigation need to know, for
example, that if they exchange privileged information pursuant to a
confidentiality order, the court’s order will be enforceable in both
state and federal courts. If a federal court’s confidentiality orderis not
enforceable in a state court (or vice versa) then the burdensome costs
of privilege review and retention are unlikely to be reduced.

 The Committee is well aware that a privilege rule proposed
through the rulemaking process cannot bind state courts, and indeed
that a rule of privilege cannot take effect through the ordinary
rulemaking process. See 28 U.S.C § 2074(b). 1t is therefore
anticipated that Congress must enact this rule directly, through its
authority under the Commerce Clause. Cf. Class Action Fairness Act
of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power
to regulate state class actions).

Subdivision (a). This subdivision states the general rule that

* a voluntary disclosure of information protected by the attorney-client

privilege. or work product doctrine constitutes a waiver of those
protections. See, e.g., United States v. Newell, 315 F.3d 510 (5® Cir.
2002) (client waived the privilege by disclosing communications to
other individuals who were not pursuing a common interest). The
rule provides, however, that a voluntary disclosure generally results
in a waiver only of the information disclosed; a subject matter waiver
is reserved for those unusual situations in which fairness requires a
further disclosure of related, protected information. See, e.g., In re
von Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged
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information in a book did not result in unfairness to the adversary in
alitigation, therefore a subject matter waiver was not warranted). The
rule thus rejects the result in In re Sealed Case, 877 F.2d 976
(D.C.Cir. 1989), which held that inadvertent disclosure of documents
during discovery automatically constituted a subject matter waiver.

The rule governs only waiver by disclosure. Other common-
law waiver doctrines may result in a finding of waiver even where
there is no disclosure of privileged information or work product. See, -
e.g., Nguyenv. Excel Corp., 197 F.3d 200 (5" Cir. 1999) (reliance on
an advice of counsel defense waives the privilege with respect to
attorney-client communications pertinent to that defense); Ryers v. -
Burleson, 100 FR.D. 436 (D.D.C. 1983) (allegation of lawyer
malpractice constituted 2 waiver. of confidential communications
under the circumstances). The rule is not intended to displace or
modify federal common law concerning waiver of privilege or work

product where no disclosure has been made.

Subdivision (b). This subdivision collects the basic common-
law exceptions to waiver by disclosure of attorney-client privilege
and work product. '

Protected disclosure: Disclosure does not constitute a waiver
if the disclosure itself is protected by the attomey-client privilege or
work product immunity. For example, if a party privately discloses a
privileged communication to another party pursuing a common legal
interest, that disclosure is itself protected and the privilege covering
the underlying information is not waived. See, e.g., Waller v.
Financial Corp. of America, 828 F.2d 579 (9% Cir. 1987)
(communications by a client to his lawyer remained privileged where
. the lawyer shared the communications with codefendants pursuing a .
common defense); Hodges, Grant & Kaufman v. United States Gov't
Dept. of Treasury, 768 F.24 719, 721 (5* Cir. 1985) (noting that the
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privilege is not waived “if a privileged communication is shared with
a third person who has a common legal interest with respect to the
subject matter of the communication”). Similarly, the protection-of
the attorney-client privilege or work product immunity is not waived
if protected information is disclosed by one lawyer to another in a law
firm,

Inadvertent disclosure during discovery: Courts arein conflict
on whether an inadvertent disclosure of privileged information or
work product, made during discovery, constitutes a waiver. A few
courts find that a disclosure must be intentional to be a waiver. Most
courts find a waiver only if the disclosing party acted carelessly in

preserving the privilege and failed to request a return of the -

information in a timely manner. And a few courts hold that any
‘mistaken disclosure of protected information constitutes waiver
without regard to the protections taken to avoid such a disclosure. See
generally Hopson v. City of Baltimore, 232 F R.D. 228 (D.Md. 2005)
for a discussion of thxs case law.

The rule opts for the mlddle ground: inadvertent disclosure
of pnv:leged or protected information during discovery constitutes a
waiver only if the party did not take reasonable precautions to prevent
disclosure and did not make reasonable and prompt efforts to rectify
the error. This position is in accord with the majority view on whether

_ inadvertent disclosure is a waiver. See, e.g., Alldread v. City of

Grenada, 988 F.2d 1425 (5th Cir. 1993) (govemmental attorney-
client privilege); Zapata v. IBP, Inc., 175 F.R.D. 574, 576-77 (D.
‘'Kan. 1997) (work product); Hydraflow, Inc. v. Enidine, Inc., 145
F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);
Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994)
" (attorney-client privilege). The rule establishes a compromise
between two competing premises. On the one hand, information
- protected by the attorney-client privilege or work product immunity
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should not be treated lightly. On the other hand, a rule imposing strict
Liability for an inadvertent disclosure during discovery threatens to .
impose prohibitive costs for privilege review and retentlon, especially
in cases mvolvmg electronic discovery.

Selective waiver: Courts are in conflict on whether disclosure
of privileged or protected information to a government agency
conducting an investigation of the client constitutes a general waiver
of the information disclosed. Most courts have rejected the concept
of “selective waiver”, holding that waiver of privileged or protected -
information to a government agency constitutes a waiver for all
~ purposes and to all parties. See, e.g., Westinghouse Electric Corp. v.

Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991). Other
courts have held that selective waiver is enforceable if the disclosure
is made subject to a confidentiality agreement with the government
agency. See, e.g., Teachers Insurance & Annuity Association of
Americav. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y.
1981). And a few courts have held that disclosure of protected
information to the government does not constitute a general waiver,
so that the information remains shielded from use by other parties.
See, e.g., Diversified Industries, Inc V. Meredu‘h 572 F.2d 596 (8th
Cir. 1977).

The rule rectifies this conflict by providing that disclosure of
protected information to an investigating government agency does not
constitute a general waiver of attorney-client privilege or work
product protection. A rule protecting selective waiver to investigating
government agencies furthers the important policy of cooperation
with government agencies, and maximizes the effectiveness and
efficiency of government investigations. See In re Columbia/HCA
Healthcare Corp. Billing Practices Litigation, 293 F.3d 289,314 (6th
Cir. 2002) (Boggs, J., dissenting) (noting that the “public interest in -
easing government investigations™ justifies a rule that disclosure to
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government agencies of information protected by the attorney-client
privilege or work product immunity does not constitute a waiver to
private parties).

The Committee considered whether the protection of selective
waiver should be conditioned on obtaining a confidentiality
agreement from the government agency. It rejected that condition for
a number of reasons. If a confidentiality agreement were a condition
to protection, disputes would be likely to arise over whether a
particular agreement was sufficiently air-tight to protect against a
finding of a general waiver, thus destroying the predictability that is
essential to proper administration of the attorney-client privilege and
work product immunity. Moreover, a government agency might need
to use the information for some purpose and then would find it
difficult to. be bound by an air-tight confidentiality agreement,

however drafted. If such an agreement were nonetheless required to

trigger the protection of selective waiver, the policy of furthering
cooperation with and efficiency in government investigations would
be undermined. Ultimately, the obtaining of a confidentiality
agreement has little to do with the underlymg policy of furthering
_cooperation with government agencies that animates the rule. The
Committee found it sufficient to condition selective waiver on a
finding that the disclosure is limited to persons involved in the
mvesugatlon. .

Subdivision (c) Conﬁdentlahty orde:s are becommg
increasingly important in limiting the costs of privilege review and

. retention, especially in cases involving electronic discovery. See
Manual for Complex Litigation Fourth § 11.446 (Federal Judicial
Center2004) (noting that fear of the consequences of waiver “may add
cost and delay to the discovery process for all sides” and that courts
have responded by encouraging counsel “to stipulate at the outset of
discovery to a ‘nonwaiver’ agreement, which they can adopt as a
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case-management order.”). But the utility of a confidentjality order

in reducing discovery costs is substantially diminished if it provides

no protection outside the particular litigation in which the order is

entered. Parties are unlikely to be able to reduce the costs of pre-

production review for privilege and work product if the consequence

of disclosure is that the information can be used by non-parties to the
: lmga'aon

- There is some dispute on whether a confidentiality order
- - entered in one case can bind non-parties from asserting waiver by
disclosure in a separate litigation. See generally Hopson v. City of
Baltimore, 232 F.R.D. 228 (D.Md. 2005) for a discussion of this case
law. The rule provides that such orders are enforceable against non-
parties. As such the rule provides a party with a predictable protection
that is necessary to allow that party to.limit the prohibitive costs of
privilege and work product review and retention.

Subdivision (c) contemplates that the court may order
production and guarantee confidentiality under criteria different from
those providing exceptions to waiver under subdivision (b). For
example, the court order may provide for return of documents
without waiver irrespective of the care taken by the disclosing party;
the rule contemplates enforcement of “claw-back” and “quick peek”
arrangements as a way to avoid the excessive costs of pre-production
review for privilege and work product..

Subdivision (d). Subdivision (d) codifies the well-
established proposition that parties to litigation can enter an
agreement to limit the effect of waiver by disclosure between or
among them. See, e.g., Dowd v. Calabrese, 101 F.R.D. 427, 439
(D.D.C. 1984) (no waiver where the parties stipulated in advance that
certain testimony at a deposition “would not be deemed to constitute
awaiver of the attorney-client or work product privileges™); Zubulake
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v. UBS Warburg LLC, 216 F.R.D. 280,290 (S.D.N.Y. 2003) (noting
that parties may enter into “so-called ‘claw-back’ agreements that
allow the parties to forego privilege review altogether in favor of an
agreement to return inadvertently produced privilege documents). Of
course such an agreement can bind only the parties to the agreement.
The rule makes clear that if parties want protection from a finding of
waiver by disclosure in a separate litigation, the agreement must be
made part of a court order. See Hopson v. City of Baltimore, 232
'F.R.D. 228, 238 (D.Md. 2005) (noting that “it is essential to the
success of this approach in avoiding waiver that the production of
inadvertently produced privileged electronic data must be at the
compulsion of the court, rather than solely by the voluntary act of the

producing party”). , '

Subdivision (d) contemplates that the parties may agree to
production and guarantee confidentiality under criteria different from
those providing exceptions to waiver in subdivision (b). For example,
the parties may provide for return of documents without waiver

irrespective of the care taken by the disclosing party, and may agree .
to “claw-back” or “quick peek” arrangements to reduce the cost of

pre-production review for privilege and work product.

Subdivision (e). This subdivision makes clear that the rule
governs waiver by disclosure for the attomey-client privilege and
work product immunity under both state and federal law.

Therule’s coverage is limited to attorney-client privilege and
work product. The limitation in coverage is consistent with the goals
of the rule, which are 1) to provide a reasonable limit on the costs of
privilege and work product review and retention that are incurred by
parties to litigation; and 2) to encourage cooperation with government
investigations and reduce the costs of those investigations. Thesetwo
interests arise mainly, if not exclusively, in the context of disclosure
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of attorney-client privilege and work product. The operation of
waiver by disclosure, as applied to other evidentiary privileges,
remains a question of federal common law. Nor does the rule purport
to apply to the Fifth Amendment privilege against compelled self-
incrimination. - _ .
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Twrite to request that the U.S. Judicial Conference initiate arule-rnaidng on forfeiture of privileges.

1 am informed that an absence of clarity on this subject, particularly as it pertams to the attorney-
client privilege, is causing significant disruption and cost to the litigation process Itherefore urge
the Judicial Conference to proceed with.a rule-makmg that would -

. protect against the forfeiture of privilege where a drsclosure in drscovery is the result of an

~ innocent mistake;
.. permit parties, and coutrts, to protect against the consequences of waiver by permrttmg
disclosures of privileged information between the parties to a lmgatlon, and
. allow persons and entities to cooperate with government agencies by furning over privileged

- information without waiving all pn'vileges as to other parties in subsequent litigation.

The expense in reviewing an enormous volume of papers, electromc files, and other materials in
intensive discovery cases canrepresent amajor component of htrgatlon costs, which continue to rise.

Lawyers are often compelled to expend countless hours screemng vast quantities of documents to
guarantee that any document produced in response to a discovery request does not include a

privileged document for fear that the disclosure will waive the privilege for all other documents'

dealing with the same subject matter.

| Partles occasionally try to faclhtate the discovery process by agreeing to make discovery without

forfeiting privileges so that any claim of privilege can be selectively asserted at a later date.
Sometimes these agreements are approved by court order Yet these agreements, even with a couirt
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The Honorable Leonidas Ralph Mecham
January 23, 2006 ‘
PAGE TWO

| order, do not provide adequate assurances that the- privilege will not be deemed waived in other
- proceedings or in other fora. The same difficulties can arise when d1sclosure is made voluntanly to

a regulatory or governmental agency.

I understand that implementation of such a rule would require approval by an act of Congress in
accordance with the Rules Enabling Act. - Separate legislation would also be needed to extend the
rule’s protection to subsequent litigation in state court.

A federal rule protecting parties against forfeiture of privileges in these circumstances could
significantly reduce litigation costs and delay and markedly improve the administration ofjustice for
all participants. My Committee looks forward to workmg with the Judicial Conference on this
important matter.

Sincerely,

"F. JAMES SENSENB R, JR.

Chairman
FJS/bsm '

cc: Chief Judge David F. Levi
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WASHINGI'ON, D.C 20544

- THE CHIEF JUSTICE :
OF THE UNITED STATES L » T Secretary
Presiding ) :

February 13, 2006

Honorable F. James Sensenbrenner, Jr.
Chairman

Committee.on the Judiciary

United States House of Representatives

~ 2138 Rayburn House Office Building

Washington, DC 20515
Dear Mr. Chairman:

Thank you for your letter of January 23, 2006, requesting the Judicial Conference to
initiate the rulemaking process to address litigation costs and burdens arising from the review of
attorney-client and work-product information. I have sent your request to the Advisory

" Comimittee on Evidence Rules for its consideration.

I understand that the Evidence Rules Committee is planning to hold a mini-conference
with attorneys, academics, and judges expert in privilege law at the Fordham University School
of Law in New York City on April 24-25, 2006. The Committee will consider a draft proposal
that protects parties from waiving attorney-client privilege or work-product protection when
information is inadvertently disclosed in discovery, when information is disclosed in accordance

- with the parties’ agreement or a court order, or when information is disclosed by a party ‘

| cooperating with a government agency in an investigation preceding the litigation. The

Committee would welcome you or your staff at the New York City conference. In any event, we
will keep you posted of progress-on this important issue.

We appreciate your continuing support of the rulémaking process. If youneed further
assistance in this matter, please contact Cordia A, Strom, Assxstant Director, Office of

Legislative Aﬂ'axrs at (202) 502-1700.

Sincere

onidas
Secretary

Honorable David F. Levi, Chair,
Committee on Rules of Practice and Procedure ,
Honorable Jerry E. Smith, Chair,
Advisory Committee on Evidence Rules
DOJ_NMG_0141839
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TERRORISM NEWS:

White House Plans Focus On Irag, Economy

For 2006. In a story that runs over 2100 words highlighting
political and policy opportunities for the Administration -- as
well as potential pitfalls, USA Today (1/3, Jackson, Page,
2.31M) says that while past president have faced their
greatest difficulties during the sixth year of their tenure, the
White House is making preparations for a “better year” ahead.
USA adds that for President Bush, 2005 “was a year of
growing public impatience with the Iraq war, angst over
record gas prices, devastation from Hurricane Katrina, the
collapse of his Social Security plan and, finally, a firestorm
over his decision to authorize targeted domestic spying
without court warrants. Now he faces a challenge that has
upended the best-laid plans of his predecessors: his sixth
year in office.” However, the White House “and its allies see
opportunities, though, sixth year or not.” Top aides “say Bush
aims to travel more often and speak out more forcefully,
touting the economy as underappreciated good news.” To
“‘avoid the sort of stalemate that undermined his Social
Security proposal, Bush will downsize his domestic agenda,
proposing changes in immigration law but shelving, at least
for now, plans for a tax overhaul.” White House spokesman
Scott McClellan “says the basic game plan is simple: ‘The
economy and progress in Irag.” USA adds Bush’s “most
powerful aide, Karl Rove, has invited think-tank analysts,
authors and others to the White House for ideas to help
reinvigorate the president's domestic agenda.” But there is
“trouble on the horizon, too, and events that are outside White
House control,” such as in Iraq, the CIA leak investigation,
and the Abramoff probe. USA then outlines the White
House's planned strategy across a number of policy fronts.
The Washington Times (1/3, Sammon, 90K) reports
President Bush *is planning to spend 2006 getting back to the
basics of his agenda by making the case for his policies on
Iraq and the economy instead of pursuing lofty new domestic
initiatives.” White House spokesman Trent Duffy said, “The
president will begin the new year very much in the way he left
2005, which is to discuss the country's two top priorities,
keeping our economy strong and growing stronger and
creating jobs, and also winning the war on terrorism.” The
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Times adds that is “not to say Mr. Bush will not reveal new
initiatives in his State of the Union address, tentatively
scheduled for Jan. 31. But those initiatives are expected to
be more modest than his ambitious quest to reform Social
Security, partly because it will be harder to enact his agenda
in a congressional re-election year.” Aides “hinted that Mr.
Bush will try to make his tax cuts permanent, pass an
immigration reform law and push for additional energy
legislation, including a measure to open oil exploration in the
Arctic National Wildlife Refuge in Alaska. Although he has
not officially abandoned Social Security reform, he will spend
less time promoting the long-shot initiative.”

Democrats To Attack Bush, GOP On Privacy
Issues. The Washington Times (1/3, Hurt, 90K) reports
congressional Democrats “are drafting a strategy to attack the
Bush administration and Republicans as having little regard
for the privacy of Americans.” Before Christmas, Senate
Minority Whip Richard Durbin said, “We will initiate at the
beginning of this year one of the most serious debates and
discussions on Capitol Hill in our history about individual
rights and liberties.” The Times adds the “topic will be a major
focus of the Supreme Court confirmation hearings of federal
Judge Samuel A. Alito Jr. as privacy rights -- the political code
phrase for abortion rights -- already has become a major
issue, Mr. Durbin said.” Democratic leaders “then plan to
keep the issue alive as they continue their opposition to key
parts of the USA Patriot Act, which is set to expire in early
February unless extended.” But the “real payoff, Democrats
say, will be the hearings into President Bush's authorization of
warrantless spying on terror suspects.”

Comey Opposed Parts Of NSA Domestic

Spying Program. CNN's Lou Dobbs Tonight (1/2,
Romans) reported, “The White House is vowing to
aggressively defend its program to secretly wiretap
Americans in the days and weeks ahead. But this upcoming
offensive comes amid new reports of serious internal debate
in the Bush administration over the legality of this program.”
CNN (Quijano) added, “Government officials say during at
least part of James Comey's tenure as deputy attorney
general, he vigorously opposed parts of the National Security
Agency's secret domestic surveillance program and refused
to sign off on its renewal.” On Sunday, President Bush
‘would not comment directly when asked whether he was
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aware of any high-level resistance to the NSA program.
Instead, he again forcefully defended its use, calling it legal
and necessary.” CNN added that “sources have told CNN
that the surveillance program was stopped in 2004 for a short
time because of legal questions. Some changes were then
made to the program, but it's not clear what those changes
were.”

Williams Says Domestic Spying Program Is Hard To
Defend. Pete Williams said on MSNBC's Hardball (1/2) that
the domestic surveillance program is “a hard program to
defend, because we don't know the extent of it or precisely
how it worked. ... Now, the legal justification they make is
twofold. First, they say, the president has a constitutional
authority as commander-in-chief to do this. And secondly,
they say, when Congress authorized the use of military force,
which was right after 9/11, it gave the president whatever
authority he needed to do in wartime. Intelligence gathering,
the administration argued, is incident to making war and the
president has authority under that law as well. That's been
their legal argument.

Mitchell Says Administration Needs To Be “More
Out Front” About Eavesdropping. Andrea Mitchell of NBC
News said on MSNBC's Hardball (1/2), “I think [Senate
Judiciary Committee Chairman Arlen] Specter is a bellwether.

. Right now the administration is pressing Specter to give
this up and let the intelligence community do this in secret.
And he’s been arguing that this needs to be the Judiciary
Committee. That there are major legal issues involved. One
of the things that the White House probably is still resisting,
but really needs to do, is be a little bit more out front, because
it's not just a handful of cases. It's at least 500 people at a
time being eavesdropped upon. And in fact, there were
millions and millions of calls and e-mails that were swept up in
this electronic vacuum cleaner.’

Thomas Says Presidents Always Give Themselves
Power In Times Of War. Evan Thomas of Newsweek said
on MSNBC's Hardball (1/2) that this is “an historic moment. A
couple hundred years of presidents in times of crisis reaching
out, giving a lot of power to themselves. Inevitably, there’s a
reaction, first it starts with a bureaucracy, it's a little slow and
then seeps into the public. You can trace this after
Watergate, Vietnam, World War 1, World War |, every time
we have a war, presidents do this. Eventually there’'s a
reaction. | think that reaction is beginning now. What's not
clear is how severe it is, whether the president is going to get
whapped back, but you can feel some emanations off of
Capitol Hill, as often where it starts, that people are starting to
say, hey, maybe the balance is a little bit out of whack here.”

Bush Defends Domestic Wiretap Program.
President Bush on Sunday visited San Antonio to meet with
wounded Iraq veterans and staff at the Brooke Army Medical
Center. That visit, however, was largely upstaged by what

NBC called his “strongly worded defense” of the
Administration’s use of the National Security Agency to
wiretap people in the US. Other reports also tended to state
say Bush defended the program “strongly” or “fiercely.” The
President made the remarks as media reports indicated there
was some dissension within the Justice Department over the
legality of the program -- and as four senators backed holding
hearings. The story was the lead on NBC, while CBS
covered it in a full segment and ABC mentioned it briefly.
Today's major newspapers also cover the story in depth.

NBC Nightly News (1/1, lead story, 2:30, Costello)
reported the President said, “yet again, in a very strongly
worded defense,” that “if al Qaeda is trying to call someone,
the government should now who and why.” Bush “felt
compelled again to defend the secret White House program
to monitor email traffic and listen into the phone calls of as
many as 500 Americans each day without court approval.
Mr. Bush said only international calls to and from the US and
involving known al Qaeda sympathizers were tapped.”
President Bush: “It seems logical to me if we know a phone
number associated with al Qaeda and or an al Qaeda affiliate,
and they are making phone calls, it makes sense to find out
why.” Costello: “The President again emphasized Congress
was kept informed of the program, which was regularly
reviewed by the Justice Department and found to be legal.
But the New York Times reported that then-Deputy Attorney
General James Comey resisted approving parts of the spying
program out of concern that it wasn't legal. And Newsweek
reports in a cover story that then-Attorney General John
Ashcroft refused to overrule Comey, while Time magazine
reports that the President even bypassed top Justice
Department attorneys who normally reviewed top-secret
intelligence programs.”

The CBS Evening News (1/1, story 4, 2:00, Roberts)
reported, “Bush again fiercely defended his domestic spying
program, one that authorizes the government to monitor
conversations to and from the US without a court warrant.” In
an “attempt to dissuade congressional hearings its legality, he
says even the program’s disclosure has damaged national
security and in answer to criticisms about possible civil liberty
violations he argues that spying is limited in scope.”
President Bush: “If somebody from al Qaeda is calling you,
we'd like to know why. In the meantime, this program is
conscious of people’s civil liberties, as am |.” Roberts:
“Today four US Senators, including Richard Lugar, the
Republican Chairman of the Foreign Relations Committee
said that hearings on the President's authorization of
domestic spying without warrants are appropriate.”

The New York Times (1/2, Lichtblau) reports Senator
Arlen Specter, “a Pennsylvania Republican and chairman of
the Judiciary Committee, has already pledged to make
hearings into the program one of his highest priorities.” In a
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letter to Specter on Sunday, “Senator Charles E. Schumer, a
New York Democrat who is also on the committee, said the
panel should also explore ‘significant concern about the
legality of the program even at the very highest levels of the
Department of Justice.”

Lugar, appearing on CNN's Late Edition (1/1, Blitzer),
said, “I can understand in the context of 9/11 that there may
have been, in a common sense way, a reason why calls
coming from the Middle East or Afghanistan to America might
be intercepted, but | think the Congress quite rightly is trying
to take a look at now that we're past 9/11, we're going to have
to live with the war on terror for a long, long while.” Asked if
he advocated holding hearings on the matter, Lugar
responded, “I do. | think this is an appropriate time. ... | think
we want to see what in the course of time really works best
and the FISA Act has worked pretty well from the time of
President Carter's day to the current time.”

Sen. Mitch McConnell, on Fox News Sunday (1/1,
Wallace), said, “Thank goodness the Justice Department is
investigating to find out who has been endangering our
national security by leaking this information so that our
enemies now have a greater sense of what our techniques
are in going after terrorists. The overwhelming majority of the
American people understand that we need new techniques in
the wake of 9/11 in order to protect us. ... This needs to be
investigated, because whoever leaked this information has
done the U.S. and its national security a great disservice.”

ABC World News Tonight (1/1, story 6, :20, Harris)
reported, “There are reports that high-level officials at the
Justice Department objected to the Administration’s
controversial domestic spying program.”  Reuters (1/2,
Zakaria) notes the New York Times “reported on Sunday that
James Comey, a deputy to then-Attorney General John
Ashcroft, was concerned about the legality of the NSA
program and refused to extend it in 2004.” White House
aides “then turned to Ashcroft while the attorney general was
hospitalized for gallbladder surgery, the Times said.” The AP
(1/2, Riechmann) says Bush “didnt answer a reporter's
question about whether he was aware of any resistance to
the program at high levels of his administration and how that
might have influenced his decision to approve it.”

The New York Post (1/2, Mangan, Dicker) reports,
“President Bush belittled top Justice Department official
James Comey with the nickname ‘Cuomo’ after the former
Manhattan U.S. attorney balked at allowing controversial
warrantless eavesdropping to catch terrorists, a new report
claims.” The Post continues, “Comey acquired the nickname
— which referred to New York ex-Gov. Mario Cuomo — after
Bush administration officials concluded he was not a ‘team
player' on that and other issues, Newsweek reports. ...
Comey, who now is general counsel for the Lockheed Martin
corporation, could not be reached for comment. ... But

Cuomo laughingly told The Post, ‘Il say this — Comey and
Cuomo have this in common: They both agree that the
president was wrong. ... The White House denied that Bush,
who has a penchant for doling out nicknames, tagged Comey
with the scornful sobriquet.”

New York Daily News (1/2, Siemaszko) reports,
“Schumer also said he will ask Specter to question top White
House officials such as former Acting Attorney General Jim
Comey, who reportedly opposed the secret domestic
eavesdropping on legal grounds. ... ‘When Comey, who was
one of the premier terrorism prosecutors in this country, said
that he thought this program violated the law ... it calls into
question the way the president and the vice president went
about changing it,” Schumer said on ‘Fox News Sunday.”

Schumer, on Fox News Sunday (1/1, Wallace),
commented, “The problem here is that the President thought
there was a problem -- that's legitimate -- but instead of
coming to people and saying ‘okay, | need changes in the
law,” he just changed it on his own. And today's
revelations...really heighten the concerns about this. When
[former Deputy Attorney General James] Comey, who was
one of the premiere terrorism prosecutors in this country, said
that he thought this program violated the law, when it's
reported that people at the NSA -- and none of these people
are left-wing liberals -- had real doubts about the program, it
calls into question the way the president and vice president
went about changing it.”

The Los Angeles Times (1/2, Roche, Chen) says Bush
“strongly defended the domestic eavesdropping program,”
and quotes the President saying, “If somebody from Al Qaeda
is calling you, we'd like to know why. ... We're at war with a
bunch of coldblooded killers.”

The Washington Post (1/2, Al, Rein) notes it was
Bush’s ‘“third defense in two weeks of his secret domestic
spying program.” The Post quotes Bush saying, “This is a
limited program designed to prevent attacks on the United
States of America, and | repeat limited.” The Post later says,
“The president’s first public comments of the new year after
no public appearances last week offered a glimpse into how
his administration intends to deflect congressional inquiries
into his authorization of wiretaps on terrorism suspects -- with
a vigorous defense of the program as a matter of national
security.”

The Washington Times (1/2, Curl) adds the President
also “criticized anew the leaker who revealed the program to
the New York Times, which published a front-page article
about it on the day the Senate was scheduled to vote on an
extension of the Patriot Act. ‘There’s an enemy out there.
They read newspapers, they listen to what you write, they
listen to what you put on the air, and they react,” said Mr.
Bush, who added that the leak of the program causes great
harm to national security.”
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NSA Surveillance Credited With Stopping Terror
Attacks Post-9/11. Syndicated columnist  Charles
Krauthammer, appearing on Fox News Sunday (1/1,
Wallace), said, “There’s a great irony here. Everybody has
been asking of themselves for the last four years why haven't
we had a second attack. ... But what we've heard over the
last six months with these revelations, these so-called
scandals, of the secret prisons where high-level Al Qaida
have been held, the coercive interrogation which is under
attack in the McCain amendment, and now the NSA
eavesdropping -- we have the untold story which the
administration could not tell. It knew why we had been
protected. ... We had a means, technological, in the NSA
eavesdropping, and also other means in capturing these
terrorists, of getting information. It's worked. It's held us
safe.”

DOJ Probes Of High-Level Leaks Seldom Meet With
Success. Knight Ridder (1/2, Mondics) reports, “When
President Bush defended the National Security Agency after
the disclosure that it had spied on hundreds of Americans, he
angrily denounced media leaks about the program, and the
Justice Department has now opened a criminal probe. ... But
an ongoing Justice investigation of the president's own staff in
an unrelated leak case and the handling of hundreds of other
leak allegations each year suggest that the probe of the NSA
leak - which focuses on the disclosure of classified
information to The New York Times - faces huge obstacles.”
Knight Ridder continues, “Only two government officials have
ever been convicted of leaking classified information to a
news organization. Samuel L. Morison, a Navy intelligence
analyst, was prosecuted for leaking three spy satellite photos
to Jane's Defence Weekly in 1984; Jonathan Randel, a
former Drug Enforcement Administration analyst, was
convicted in 1999 of leaking confidential information about
DEA investigations to a London newspaper.” Knight Ridder
adds, “More recently, special prosecutor Patrick Fitzgerald
acknowledged difficulty proving that any laws governing the
release of classified information were broken in the White
House leak to the media of a CIA operative's identity.
Fitzgerald did win an indictment Oct. 28 of I. Lewis "Scooter"
Libby, former chief of staff to Vice President Cheney, for
allegedly lying to investigators in the case. But after two
years, Fitzgerald has charged no one with illegally releasing
sensitive national security information - the charge that
prompted the investigation. ... Mark Corallo, a former Justice
spokesman who is now a spokesman for Bush adviser Karl
Rove in matters related to the Fitzgerald investigation, said
the department typically received hundreds of requests a year
from intelligence agencies to investigate leaks, and most
cases went nowhere. ... One reason is that the Justice
Department, despite a handful of high-profile cases, has been
reluctant to subpoena reporters who for reasons of

confidentiality declined to testify; another is that laws
governing such prosecutions require the government to show
that the leaker intended to break the law - a difficult hurdle to
Clear.”

Bush Will Begin 2006 “Preoccupied” By Domestic
Spying Controversy. Time (1/9, Lacayo) reports that
President Bush’s 2002 Executive Order allowing the NSA to
eavesdrop without a warrant on phone conversations, e-mail
and other electronic communications “remained a closely
guarded secret” for four years. Time adds, “Because the
NSA program was so sensitive, Administration officials tell
TIME, the ‘lawyers’ group,” an organization of fewer than half
a dozen government attorneys the National Security Council
convenes to review top-secret intelligence programs, was
bypassed. Instead, the legal vetting was given to Alberto
Gonzales, then White House counsel. In the weeks since
Dec. 16, when the program was disclosed by the New York
Times, it has set off a ferocious debate in Washington and
around the country about how the rule of law should constrain
the war on terrorism. That development ensures that the
President will start the new year preoccupied for a while with
a fight over whether his responsibility to prevent another
attack gave him the power to push aside an act of Congress -
- or, to use the terms of his harshest critics, to break the law.”

In a separate story, Time (1/9, Tumulty, Allen) reports
that “the revelation that his Administration has been spying in
this country without warrants -- illegally, critics say -- may
have put a crimp in Bush’s plan to climb back on top of the
agenda as the new legislative session begins. ‘When
Congress comes back,” warns a top G.O.P. congressional
aide, ‘domestic surveillance and privacy issues will be all over
the front pages.” To which the President and his strategists
seem to be saying, Bring it on.” From the Time the story
broke, the Administration “decided its strategy would be to
‘overwhelm the skeptics, not back off, not change anything
about the program and really home in very strongly on the
fact that this is a legitimate part of presidential warmaking
power,” says an adviser.” GOP strategists “argue that
Democrats have little leeway to attack on the issue because it
could make them look weak on national security and because
some of their leaders were briefed about the National Security
Agency (NSA) no-warrant surveillance before it became
public knowledge. Some key Democrats even defend it.”

“Ferocious” Administration Infighting Delayed
Domestic Spying Program For A Time. Newsweek (1/9,
Thomas, Klaidman) reports, “NEWSWEEK has learned,
ferocious behind-the-scenes infighting stalled for a time the
administration’s ambitious program of electronic spying on
U.S. citizens at home and abroad.” Newsweek adds, “It does
not appear that President Bush -- determined to stand tall in
the war on terror -- or Vice President Cheney, a staunch
believer in executive power, hesitated to circumvent FISA.
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Asserting the broad warmaking powers conferred on the
president by Article 2 of the Constitution and by a post-9/11
congressional resolution authorizing the use of force to
combat global terror, Bush repeatedly approved of what the
NSA calls a ‘special collection program’ that eavesdropped --
without warrants -- on about 500 Americans a day.”

“Reassertion Of Presidential Power” Said To Be At
Heart Of Spying Debate. U.S. News and World Report (1/9,
Kaplan) reports, “At the heart of the debate over domestic
spying is a reassertion of presidential power. Legal advisers
to the president have made a case for sweeping executive
authority during wartime. The White House’s authority to
render terrorism suspects jailed without trial and run
warrantless eavesdropping, they argue, is authorized by a
congressional war resolution passed after 9/11 and by the
Constitution’s grant of war-making power to the commander
in chief. Among the prime supporters of this position is Vice
President Dick Cheney, who as White House chief of staff
under Gerald Ford saw Congress take back considerable
amounts of executive power after the abuses of the Nixon
era. But Congress and the courts may now be pushing back.
Legal challenges to the administration’s detention policy and
the FBI's national security letters are winding their way
through the courts.” Likewise, Time (1/9, Lacayo) says the
White House *has been developing a very robust
interpretation of presidential power” to “support its aggressive
conduct.” Vice President Dick Cheney “in particular believes
that presidential power has been unreasonably confined since
the 1970s.” Time adds, “Because they required the President
to plainly bypass an act of Congress, the no-warrant wiretaps
may be the sharpest expression yet of the Administration’s
willingness to expand the scope of Executive power.”

Domestic Spying Efforts May Be More Widespread
Than Previously Thought. U.S. News and World Report
(1/9, Kaplan) reports, “A string of revelations in recent weeks
suggests that domestic spying programs may be far broader
than previously thought.” Government officials “have offered
spirited defenses” of these programs. They say these
allegations of spying “have been misinterpreted and
exaggerated,” and they “insist that the public expects law
enforcement and intelligence agencies to be aggressive in the
age of terrorism. President Bush was unapologetic about the
NSA's warrantless intercepts. ... The FBI, too, has mounted
a strong defense. No investigations are opened, officials say,
unless there is ‘specific information about a potential criminal
or terrorist threat.” Mere mention of groups or individuals in an
FBI file, agents say, does not mean they are under
investigation.”

Allegations Have Sparked Lawmakers Into Action.
U.S. News and World Report (1/9, Kaplan) reports that “the
mounting allegations of domestic spying have sparked
widespread concern and prompted members of Congress to

action, among them Arlen Specter, the Pennsylvania
Republican who chairs the Senate Judiciary Committee and
who will convene hearings later this month. ‘I want to know
precisely what they did,” Specter said. ‘How the NSA utilized
their technical equipment, whose conversations they
overheard, how many conversations they overheard, what
they did with the material, what purported justification there
was.’ Democrat Rep. Robert Wexler is demanding documents
on the Defense Department’s secret monitoring program, part
of a little-known agency called the Counterintelligence Field
Activity.”

Time (1/9, Lacayo) adds that “the House and Senate
Intelligence Committees are almost certain to make deeper
inquiries. Meanwhile, the Justice Department is launching an
investigation of its own, into how word of the secret program
was leaked.” Justice officials “have refused to say whether
the overall legality of the NSA program will also be
investigated.”

Bush Administration “Implored” NYTimes Editors
Not To Publish Domestic Spying Story. Time (1/9,
Ratnesar) reports on New York Times reporters James Risen
and Eric Lichtblau, who broke the story ‘that the Bush
Administration was running a covert domestic-spying
program.” It “took Risen more than a year to get the story into
print -- and not before President Bush personally implored
Times editors not to publish Risen and Lichtblau’s account of
how Bush authorized the National Security Agency to wiretap
telephone and e-mail communications inside the US without
court-sanctioned warrants.” Time adds, “At the center of the
article’s backstory is Risen, who unsuccessfully pushed to
publish the wiretap report last year, then took a leave to write
a book, State of War: The Secret History of the CIA and the
Bush Administration. It now appears he may pay a price for
the disclosure: last Friday the Justice Department opened an
investigation into who leaked the existence of the NSA
program to the Times, raising the prospect of Risen’s being
compelled to reveal the identities of the ‘nearly dozen’ current
and former officials who spoke to him about the program or
face jail time for contempt of court.”

Domestic Spying Debate Follows A “Predictable”
Wartime Pattern.  Newsweek (1/9, Thomas, Klaidman)
reports in its cover story, “The current debate over national
security and civil liberties is not new. It follows a predictable
pattern of a democracy in wartime. ... To understand the
current struggle -- and judge how seriously to take the Bush
and Cheney bids for power -- it is useful to compare this battle
to all the balancing acts that have come before. The facts
change, but the pattern varies little: In national crises,
presidents reach for power.” A president “will almost always
choose to violate individual rights over the risk of losing a
war.” Newsweek adds, “Congress lies low and goes along.

. Typically, in times of national peril, Congress gets swept
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along on a wave of patriotism. ... The bureaucracy pushes
back. ... Though ‘bureaucrat can be a bad name,
government careerists are sometimes the only ones who will
uphold standards of fairness or decency. They know, too, that
they can be left holding the bag if later congressional hearings
look into dubious secret operations. ... The public and the
politicians react -- and overreact. Historically, wartime
encroachments on civil liberties have spawned backlashes.
... The American public may be less than sympathetic to the
targets of the Bush antiterror crackdown. But if the
administration is shown to have violated the civil liberties of
mainstream peace groups or (heaven forbid!) members of the
press, the outcry could produce an overreaction.”

More Commentary. Columnist Ruth  Marcus,
meanwhile, writes in today's Washington Post (1/2) about
Bush’s domestic spying, and comments, “Perhaps, in the
aftermath of Sept. 11, that's how the country wants its
intelligence activities conducted.” But “living on the edge
inevitably risks falling off a cliff - especially if you choose to
live there on your own and in secret.” Marcus says “the need
for legal checks, the importance of congressional oversight,
the missteps that inevitably occur when the executive branch
is accountable only to itself -- seem to have been ignored by
all the parties involved. As Congress gears up for another
needed round of hearings, the challenge is not only to
discover what happened but also not to forget, again, what
was already, painfully learned.”

DOJ IG Finds Terror Specialists At US

Attorney’s Offices Failing To Coordinate. The
Washington Times (1/3, Seper, 90K) reports that a report
from the Justice Department's Office of Inspector General has
concluded that “Intelligence specialists at the 93 US attorneys'
offices assigned to identify terrorist activity and assist in
prosecutions are not coordinating their efforts and lack
guidance.” According to the report, though the offices “have
made ‘valuable’ individual contributions to counterterrorism
efforts, their overall effectiveness needs to increase through
improved coordination and guidance.” The IG report “made
eight recommendations to improve the use of the specialists,
including identifying and providing the standard tools they
should use, defining the types of results they should produce,
and establishing the quality standards those results should
meet. “

Former CIA Official Says Agency May Need A

Decade To Build Up Anti-Terror Service.
Reuters (1/2, Morgan) reports, “A former CIA counterterrorism
officer who tracked Osama bin Laden through the mountains
of Afghanistan says the U.S. spy agency could need a
decade to build up its clandestine service for the U.S. war on
terrorism.” Gary Berntsen, “a decorated espionage officer

who led a paramilitary unit code-named ‘Jawbreaker’ in the
war that toppled the Taliban after the September 11 attacks,”
said CIA Director Porter Goss “faces an uphill battle to fill the
agency'’s senior ranks with aggressive, seasoned operatives.”
Berntsen said in an interview, “He’s probably more aggressive
than most of the senior officers in the clandestine service. So
| think he’s having to pull them along a bit.” Goss, he added,
“is trying to improve the situation. But it's going to be tough.
The rebuilding is going to take years. A decade, at least.”

Experts Say Padilla Dispute Could Jeopardize

Terror War. The Legal Times (1/2, Henning) reports,
“This time, audacity may not pay off for Bush administration
lawyers. .... Having aggressively — and in the view of their
critics, arrogantly — pursued an expansive view of executive
power since the start of the war on terrorism, they could see
their plans derailed by an escalating skirmish over ‘enemy
combatant’ Jose Padilla.” The Times continues, “Last week
was punctuated by another round, in a rancorous and highly
unusual exchange between the U.S. Court of Appeals for the
4th Circuit and the Bush administration over the detention of
Padilla, a U.S. citizen whose case is regarded as a crucial
legal litmus test of anti-terrorism tactics. ... In late November
the government abruptly asked the appeals court to vacate a
Sept. 9 decision granting President George W. Bush the right
to detain indefinitely U.S. citizens as enemy combatants
without charge or trial. It was a move that alienated one of the
administration's most reliable judicial allies, the largely
conservative  4th  Circuit.” The Times adds ‘The
administration's abandonment of its aggressive position in a
case that it has touted as crucial to battling terrorists
confounded outsiders and infuriated the judges who had
previously given the White House a highly favorable ruling. ...
‘This is perhaps the most important constitutional litigation
since September 11, says Timothy Lynch, director of the
Cato Institute’s Project on Criminal Justice. ‘They severely
underestimated the reaction by the judiciary and other legal
observers. Maybe they missed the forest for the trees and lost
sight of how big this was, but this is going to hurt the
credibility of the Justice Department in other terrorism cases.”

The Pittsburgh Post-Gazette (1/2, McGough) reports, “It
must have seemed like a good idea at the time. Fearful of
another test of presidential power in the U.S. Supreme Court,
the Bush administration in November decided to cut its losses
and end the 3 1/2-year-long confinement of Jose Padilla as
an ‘enemy combatant.” .. Mr. Padilla, a Brooklyn-born convert
to Islam, was arrested at Chicago's O'Hare Airport in May
2002 and was identified by then-Attorney General John
Ashcroft as a participant in an al-Qaida plot to explode a
radioactive ‘dirty bomb’ in the United States. A federal
appeals court upheld his detention, but Mr. Padilla’s lawyers
appealed to the Supreme Court. ... Then the Bush
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administration executed a legal U-turn. It secured an
indictment of Mr. Padilla by a federal grand jury in Florida on
terrorism charges unrelated to a ‘dirty bomb,” announced that
he would be transferred from a Navy brig in Charleston, S.C.,
to a civilian prison in Miami and asked the 4th U.S. Circuit
Court of Appeals in Richmond to vacate its decision
upholding Mr. Padilla’s confinement.” The Post-Gazette adds,
“The 4th Circuit, one of the administration's favorite tribunals,
wouldn't play. It refused to vacate its order or approve of Mr.
Padilla's transfer from military to civilian custody. In an opinion
by Judge J. Michael Luttig, a conservative icon often
mentioned as a possible Bush appointee to the Supreme
Court, the 4th Circuit worried about ‘an appearance that the
government may be attempting to avoid consideration of our
decision by the Supreme Court’ ... Last week the
administration shot back, demanding that the Supreme Court
authorize Mr. Padilla's transfer. In a petition filed with the
Supreme Court, Solicitor General Paul D. Clement fumed that
‘the 4th Circuit's order defies both law and logic’ and
constituted an ‘unwarranted attack’ on President Bush's
authority. Besides, Mr. Clement said, Mr. Padilla's lawyers
hadn't objected to transferring their client. ... It is true that in
an earlier filing with the 4th Circuit, Mr. Padilla’s attorneys had
indicated that they wouldn't object to the transfer because
they could continue to challenge Mr. Padilla's designation as
an enemy combatant. But last week they took a different tack.

. The battle of the briefs between the government and Mr.
Padilla's lawyers turns on the proper interpretation of a
federal court rule that says prisoners seeking a writ of habeas
corpus -- as Mr. Padilla is doing - ordinarily can't be
transferred from one jailer to another. But the larger issue in
the turf war between the 4th Circuit and the Bush
administration is the same one raised in Mr. Padilla's original
legal challenge: the scope of presidential power in the ‘war on
terror.”

WPost Comments On Changing Government
Tactics In The Padilla Case. The Washington Post (1/2)
editorializes, “Just when it appeared the case of accused
enemy combatant Jose Padilla couldn't get any weirder, the
two parties have switched sides. In an emergency brief filed
before the Supreme Court last week, the Justice Department
asked the justices to step in and allow the government to
transfer Mr. Padilla immediately from military to civilian
custody so that he can face the criminal charges recently filed
against him. This is the same Justice Department that had
been arguing for 3 1/2 years that Mr. Padilla could be held
without charge on President Bush's order as an al Qaeda
fighter - for much of that time without even having access to
his lawyers. ... The government is now seeking to release
Mr. Padilla from his legal limbo, and Mr. Padlilla is objecting.”
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US Said To Be Underutilizing Arab, Muslim

Community In War On Terror. Randa Fahmy
Hudome, former associate deputy energy secretary in the
Bush administration, in an op-ed in the Wall Street Journal
(1/3, A24, 2.11M) writes that while the US government “has
focused on the vital national security challenges posed in the
post-9/11 environment -- challenges in law enforcement,
intelligence gathering and public diplomacy,” there is “an
untapped resource in all 50 states that can provide insight into
many of these challenges -- the American Arab and Muslim
community.” However, “‘they have been underutilized on the
frontlines of the global war on terror. While President Bush
has appointed more Arab- and Muslim-Americans to senior
positions than any previous administration, the rest of the
government has been slow to follow his lead.” Fahmy
Hudome states, “The Department of State should create an
Arab- and Muslim-American Advisory Board -- made up of
experts who reflect the religious, ethnic and geographic
diversity of the Middle East - to advise the US government
about issues, sensitivities, perceptions and misperceptions
both here and abroad.”

Administration Action On Hamadi Release

Called Inadequate. Ken Stethem, brother of US Navy
Diver Robert Stethem, who was murdered during the 1985
TWA hijacking, was asked on MSNBC's Scarborough
Country (1/2), why he wrote to the Bush Administration
complaining about the release by German authorities of
Mohammed Ali Hamadi, who was convicted of the murder.
Stethem said, “We're absolutely unsatisfied with the
indifference and the action that they took upon Hamadi’'s
release. ... We've gotten two phone calls, one from Andrew
Card, wishing us well and saying he's sorry. And then we got
one from [State Department Counterterrorism Coordinator]
Ambassador [Henry] Crumpton...saying basically the same
thing.” Stethem went on to say he has not “heard anything”
from Congress, “and it's unbelievable.” When asked what the
Administration’s response to his requests has been, Stethem
said, “Nothing! We've been trying to get meetings with
Condoleezza Rice in the State Department, through the
Justice Department since May. And we've not been given the
opportunity once. ... It's incredible, just incredible to see the
president soliciting support for the war on terrorism, the same
week that Hamadi is released and the Administration knew
about his impending release while the president was
preparing that speech.”

PATRIOT ACT:

White House To Step Up Defense Of Patriot
Act, NSA Surveillance. The Financial Times (1/3,
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Daniel) reports the White House “will this week step up efforts
to defend its policy on the Patriot Act as well as its
controversial decision to conduct domestic surveillance on US
citizens without a warrant from a judge, in the face of
mounting concerns from civil liberties groups.” President
Bush “began the counter-offensive with a strong defence of
his decision in 2001 to authorise the National Security Agency
to eavesdrop on those suspected of links to al-Qaeda and of
his legal authority to prosecute the war on terror.” On
Tuesday, Bush “will take part in a meeting on the Patriot Act,
the anti-terrorism legislation that Congress failed to renew
before the Christmas break. On Wednesday he will make a
statement on the ‘war on terror’ at the Pentagon.” As “part of
a co-ordinated approach, Dick Cheney, vice-president, will
also give a speech about terrorism.”

HOMELAND RESPONSE:

Chertoff To Announce Changes To Homeland

Security Grant Program. Several media outlets this
morning are reporting on the upcoming announcement of
changes to the Urban Area Security Initiative. The AP
indicates that Secretary Chertoff has sought the changes,
while the New York Times notes that he is prepared for some
negative response. The New York Times (1/3, Lipton, 1.19M)
reports, “Facing cuts in antiterrorism financing, the
Department of Homeland Security plans to announce today
that it will evaluate new requests for money from an $800
million aid program for cities based less on politics and more
on assessments of where terrorists are likely to strike and
potentially cause the greatest damage, department officials
say. The changes to the program, the Urban Area Security
Initiative, are being driven in part by a reduction in the overall
pool of money for antiterrorism efforts.” Homeland Security
Secretary Michael Chertoff, who is to announce the shift, said
in a speech last month that “the changes he was considering
would require an acknowledgment that the nation could not
protect itself against all risks.” DHS officials “would not offer
predictions of what the likely outcome would be in terms of
how many cities would see their grants eliminated or cut
significantly.” Meanwhile, “Mr. Chertoff has made clear that
he expects protests when the final grant awards are
announced.”

The Wall Street Journal/AP (1/3, A4) reports, “The
change...addresses both the destruction and lack of
preparedness seen during Hurricane Katrina. It also
reflects...Chertoff's efforts to give his department an all-
hazards mission -- even though it was created as a direct
result of the Sept. 11, 2001, terror attacks.” The AP notes,
“Homeland Security spokesman Russ Knocke would not
comment on which cities will be eligible for grants this year.”
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A longer version of the AP (1/2, Jordan) story noted, “Calls to
city officials around the country and to the US Conference of
Mayors for comment were not immediately returned.”

Under the headline “More Cities Eligible For Urban
Grants, USA Today (1/3, 2.31M) reported, “Homeland
Security Secretary Michael Chertoff will announce today
which cities will receive part of $765 million in annual Urban
Area Security Initiative grants. In past years, the grants have
gone to the nation's 50 largest cities for terror-related security
measures. This year, cities that risk being hit by a natural
disaster or health crisis also are eligible.”

DHS Issues Manual On Correspondence For

Employees. In its “Verbatim” column, the Washington
Post (1/3, A15, 744K) runs a portion of “a new manual for
correspondence standards and procedures” sent out by Fred
Schwien, the Department of Homeland Security's executive
secretary. The portion is headlined, “4.3 Statement of
Lateness (Note: Not in use until on or about Feb 1, 2006),”
and reads, “If a component response does not meet the five-
day deadline for returning correspondence to the ES, a
statement of lateness is required. Workload and
component priorities are not valid excuses. As stated
previously, for the DHS employee tasked with preparing an
item for the Secretary or Deputy Secretary sign