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Doctor's Health v. NYLCare Health Plans of the Mid-Atlantic, Inc

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEV/ YORK

DOCTORS HEALTH
v. CHASE MANHATTAN BANK, ANd NYLCARE HEALTH PLANS

OF THE MID-ATLANTIC, INC.
Index No. 98/604436

PLEADINGS

[18 1 1-98918]

VOLLME I

2. 09llll98 Court

3. 09114198 Defendant Affidavit of Anthony A. Capasso

1. 09lIll98 Plaintiff

4. 09116198 Plaintiff

Summons, Complaint; Affidavit of Urgency in Support of
a Temporary Restraining Order; Plaintiff's Memorandum
of Law in Support of Application for an Order to Show

Cause and Temporary Restraining Order

Order to Show Cause (Containing Temporary Restraining
Order)

Affidavit of John D. Corse; Affirmation of Peter M.
Corrigan in Support of Motion for Admission Pro Hac
Vice of John D. Corse

Response of NYLCare Health Plans of the Mid-Atlantic,
Inc. to Order to Show Cause Why Preliminary Injunction
Should Not Be Granted; Exhibits to Response of NYLCare
Health Plans of the Mid-Atlantic, Inc. to Order to Show

Cause Why Preliminary Injunction Should Not Be Granted

5. 09116198 Defendant

Doctor's Health v. NYLCare Health Plans of the Mid-Atlantic, Inc.

#6s974

[1811-98918]
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTOR'S HEALTH
V. CHASE MANHATTAN BANK, And NYLCARE HEALTH PLANS

OF THE MID-ATLANTIC, INC.
Index No. 98/604436

PLEADINGS
VOLLME II

6. 09117198 Plaintiff

7 . 09117198 Court

8. 09123/98 Defendant

9. 09125198 Plaintiff

10. 09/28198 Defendant

11. 09/30/98 Court

12. 10101198 Court

13. 10106198 Court

t4. tll4/98 Defendant

Notice of Appeal; Pre-Argument Statement; Plaintiff's
Reply Memorandum of Law in Support of Its Application
for a Preliminary Injunction; Affidavit of Stewart Gold

Transcript of Order regarding Preliminary Injunction
Hearing

Brief of Defendant-Respondent NYLCare Health Plans of
the Mid-Atlantic, Inc.; Respondents' Appendix

Doctors Health, Inc.'s Reply Memorandum of Law in
Support of its Application for a Stay

Motion for Leave to File Reply of NYLCare Health Plans

of the Mid-Atlantic, Inc.; Reply Brief of Defendant-
Respondent NYLCare Health Plans of the Mid-Atlantic,
Inc.

Notice of Entry of Order; Order #101 (plaintiff's motion
for a preliminary injunction is DENIED and TRO is
VACATED; plaintiff's application for a stay of this Order
is DENIED)

STIPULATION (extension of time for NYLCare to
answer/respond to the Complaint)

ORDER (motion for a preliminary injunction is DENIED)

Notice of Entry

#65974
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH,INC.,
Plaintiff,

-agarnst-

CHASE MANHATTAN BANK ATTd NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.,

?:::1'l':_ _ ._ __x

Index No. 98/604436 (BAC)

PLAINTIFF'S REPLY MEMORANDUM OF LAW IN SUPPORT OF
ITS APPLICATION FOR A PRELIMINARY INJUNCTION

Prpen & ManauRY L.L.P.
I 25 I AveNUE oF rHe AveRlcas

NEwYoRK, NEwYoRK IOO2O-l l04
Q I 2) A35-OOOO

At-t- CovvuNrcATroNs Ssour-o BE REFERRgo To
MoN¡c¡ PerRacua McC¡ee

PereR M. Conn¡can

'¡ ..'-" :lt
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SUPREME COURT OF THE STATE OF NEW YORK

COTINTY OF NEW YORK

DOCTORS HEALTH,INC.,

PlaintifÏ.

- against -

CHASE MANHATTAN BANK, ANd NYLCARE

HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

X

98 Civ. 604436 (BAC)

X

PRELIMINA IìY STATEMENT

Inthismemorandumoflaw,DoctorsHealth,Inc'(''DoctorsHealth'')respondstothe

opposition papers of NYLCare Health Plans of the Mid-Atlantic, Inc' ("NYLCare")' which were

served on plaintiffs counsel after 6:00 p.m' on the day before the return date of this motion'

ContrarytothesuggestionofNYLCare,thisactionwasnotconìmencedtoresolve''a

commercial dispute over monies owed between Maryland residents." (Opposition Memorandum

of Law at p. 2). This action was commencecr to stop NyLCare from fraudurently drawing down

on a letter of credit here in New York'

NYLCareshouldbeenjoinedfromdrawingdownontheletterofcreditbecause

NyLCare presented fraudulent documents to Chase Manhattan Bank ("Chase") in New York in

an attempt to draw down on the retter of creclit. under the appricabre raw, either fraud in the

presentment of letter of credit documents ar fraud in the underrying transaction between the

parties is sufficient for a court to enjoin the payment of a letter of credit. Because the undisputed

evidence shows that NyLCare made fra'dulent misrepresentations in the presentment of letter of

16dv-000008



credit documents to Chase, this Court can enioin NYLCare from drawing down on the letter of

credit without addressing the issue of frar-rd in the underlying transaction'I

SUMMAIìY OF'F,{CTS

The facts supporting Doctors Health's application are set out in detail in the aff,rdavit of

John R. Dwyer, Jr. sworn to on September r0, l99g (trre "D'yer Affidavit") and the affidavit of

Stewart Gold, sworn to on september 16, 199g (the "Gord Affidavit"). A brief summary of the

facts is provided here.

under the contract between Doctors Health and NYLCare dated october 1, 1997 (the

,,Contract,,), Doctors Health was obligated to open a letter of credit (the "Letter of Credit") to

secure the payment of craims by healtrr proviciers, which Doctors Health did at chase. The Letter

of credit expressry provided that NyLCare could draw down on the Letter of credit only if it

fulfilled certain conclitions, including presenting a document to Chase stating that NYLCare is

not aware of any defenses or offsets to payment raised by Doctors Health'

On or about September 8, 1998, NYLCare dicl in fact submit a statement to Chase that it

was not aware of any defenses or offsets to payment raised by Doctors Health' But that

statement was and stiil is farse. NyLCare hacl been aware, as far back as July 1998, that Doctors

Health had raised various defenses and offsets to payment. see Affrdavit of John R' Dwyer, Jr' at

lTT 21, 22 andexhibits 3 and 4 thereto. In fact, NYLCare had acknowledged that Doctors Health

had raised defenses and offsets on numerous occasions'

While Doctors Health previously higlrliglrted both NYLCare's fraud in the presentment and fraud

in the underlying transaction, the court neJd nãt consider the latter since the fraud in the presentment is

so clear in the record before this Court and provicles arnple basis to sustain the injunction'

')

NEWYO1 A:21 3233: 1 :09/1 7/98

26430-2
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ARGUMENT

NOT ONLY DOES THtr ARBITRATION CLAUSE

BETWBEN THE PARTTE,S NOT PRECLUDE DOCTORS

HEALTH FROM SEEKING INJUNCTIVE RELIEF' BUT

THIS COURT HAS JURTSDICTION OVER NYLCARE

NylCare's argument that the instant application for injunction is subject to the arbitration

clause between the parties is refuted by the contract, lvhich contains, in addition to the arbitration

clause NyLCare correctly cited, a clause expressly providing for injunctive relief, a provision

NyLCare did not even refer to. The clause entitlecl "lnjunctive Relief' provides:

Notwithstanding this agreer-t-tctrt to arbitrate, N YLCare Midatlantic

and Doctors Health may seek itrterim ancl/or permanent injunctive

relief pursuant to this Agrccnleut iu auy cottrt of competent

jurisdiction,

see BenzAff., Exhibit i at 6.6 and Exhibit 2 ttt 8.7. Thus, Doctors Health can pursue injunctive

relief as it did here.

NylCare,s claim of lack of personal.iLrriscliction is likewise belied by the letter of credit

agreement and the applicable law. NYLCare sent a letter to Chase here in New York in which it

fraudulently misrepresented that it was not a\\¿ìre of "clefenses or offsets to payments which have

been raised by Doctors Health . . . ." (Exhibits B and C to the Capasso Affidavit)' As such'

NyLCare committed a fraud inside New York and is subject to jurisdiction under CPLR

302(a)(2).

Not only did NYLCare commit a frauclulent act in New York, but the letter of credit

agreement with Chase also has a New York jtrrisdiction choice of law and clause providing for

jurisdiction in this Court. Se¿ Exhibit O to the Gold Affidavit. In addition, NYLCare had the

opportunity to oppose the opening of a letter of credit with a New York bank as provided in

$3.21 of theAgreement. SeeBenzAffidaviratExhibit l. Thus,thisCourthas jurisdictionto

stop NyLCare from fraudulently drawing down 
_on 

a letter of credit l-rere in New York.
-J-

NEVfYOl A:2 1 3233. 1 :Q9 I 17 198
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TI

THIS COURT SHOULD ENJOIN CHASE FROM PAYING
OUT ON THE LETTER OF CREDIT BECAUSE

NYLCARE'S PRESENTVIENT OF LETTER OF CREDIT
DOCUMENTS WAS FRAUDULENT

NYLCare's recitation of the law concerning enjoining letter of credit payments, which not

properly delineate the fraud exception, is rnisleacling. Uncler UCC $ 5-114(2) and the controlling

case law, Doctors Health needs to show that "a required document . . . is forged or fraudulent ar

there is fraud in the transaction" to enjoin Chase tì'om paying NYLCare.2 See, e.g.,Takeo Co.

Ltd. v. Mead Paper, lnc.,204 A.D.2d 123,61 I N.Y.S.2d 54i, 545 (1st Dep't 1994);410 Sixth

Ave. Foods v. 410 Sixth Ave., 197 A.D.2cl 435,602 N.Y.S.2d 835 (lst Dep't 1993); Mount

2 Rtttough the Letter of Credit incorpolatcs the Uniforrn Customs and Practice for Commercial

Documentary ôredits, UCC $ S-ll4(2) ancl case larv interpreting the UCC provision control the result

here. ^See, 
e.g., Mennenv. J. P. Morgan & Co., htc.,9l N.Y.2d 13,666 N.Y.S.2d 975,980-81(1997),

United Bank Ltd. v. Cambric{ge Sporting Goocls Corp.,4l N.Y.2d 254, 258 n.2, 392 N.Y.S.2d 265

(1976). Section 5-ll4(2) of the UCC provides that:

Unless otherwise agreed when clocunìents appear otl their face to comply

wittl the terms of a credit but u rer¡uired tloctttttcnt . . . is forged or

fraudulent or there isfraud itt f Ite truttsoctiott:

(a) the issuer must honor the draft or demand for payment if honor is

dema¡ded by * * *holder of the clrafi * * * r.vhich has taken the draft * *
*under the credit and under circumstauces which rvould rnake it a holder

in due cotlrse (Section 3-302)* * *; and

(b) in all other cases as against its cr-rstomer, att issuer acting in good

faith may honor the draft or derlancl for payment despite notification

from the c¡stomer of fraud, forgery or other or other defect not apparent

on the face of the documenls but o court of upproprinte iurisdiction
may enioin suclt honor.

N.Y.U.C.C.$ 5-l l4(2Xb) (McKinney 1998 pocket part) (emphasis added).

-4-

NE\¡VYO 1 A:2 1 3233:1 :09 I 17 I 98
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Carmel Energ,, Corp. v. Marine Midland Bunk, 82 A.D.2d 729, 439 N.Y.S.2d 387, 388 (1st

Dep't 1981).3

NYLCare's actions are similar to tlie actions of the seller in Sztein v. J. Henry Schroder

Banking Corp., 177 Misc. 719,31 N.Y.S.2ci 631 (S. Ct. N.Y. County 1941). There the Court

enjoined payment on a letter of credit where the seller, who attempted to draw down on the letter

of credit, had intentionally procurecl frauclulent bills of lading and invoices falsely describing the

goods called for by the letter of credit, which the seller submittecl to the issuing bank'a

Doctors Health asks the Court to sustain the injunction restraining Chase from drawing

down on the Letter of Credit in favor of NYLCare. In doing so, Doctors Health directs the Court

to the long-recognized principle in letter of creclit jr,rrisprudence, namely, "[w]hen the issuer of a

letter of credit knolvs that a clocument, althoLrgh correct in fbrm, is, in point of faci, false or

3 The Court of Appeals in First Comntercictl Bankv. Gothuu Originals, Inc.,64 N.Y.2d 287,486

N.Y.S.2d. 715,719 (1985) succinctly stated the lar'v in this area as follorvs:

U¡der the general rule the issuer nrust honor the draft when the

documents prese:lted comply rvith the terms of the letter of credit

(Unifo¡n Commerciat Code $ 5- I l4[]). But,uvherr a required document

does not confo¡n to the necessar'\'\varrallties or is forgecl or fraudulent

or there is fraud in the trausaction. an isstter acting in good faith may,

but is not required to, refuse to honor a draft ttttder a letter of credit

when the documents presented appear ou their face to comply with the

terms of the letter of credit. Further thnn that, ( cttslomer may olso

enjoin on issuerfrom honoring such n druft dthe issuerfnils to clo so

on its own (Uniform Commercial Code $ 5-l l4 t2ltbl.(emphasis added)

(citations omitted).

4 In fact, NylCare's fraudulent submission to Chase goes to the heart of the entire transaction.

See, e.g., VoesrAlpine Intern. Corp. v. Chasc t\lttnhctttan Bank,707 F.2d 680 (2d Cir. 1983). NYLCare's

intentiõnal misrepresentation slrows ttlat NYLCare's goal is to rob Doctors Health without any regard

for the underlying bargairr. The underlying transaction would be a complete sham if NYLCare can take

the money und ,,",,,¡ iir complete disregard of everything it prornised in the underlying transaction.

Exactly what NyLCare may-be entitled to rvill be shown by, among other things, the on-going audit, but

without protection from improper pay-outs on the letter of credit, the urrderlying transaction is as

worthless as those cases where "virtually worthless" goods were shipped. See Takeo Co., supra at4-

5

NE\MYO1 A:2 1 3233:1 .09 I 17 198
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illegal, he cannot be called upon to recognize sucir a document as cornplying with the terms of

the letter of credit." Otd Colony Tntst Co v. Latvyers'Titlc cl Trust Co.,297 F.152, 158 (2d

Cir.),cert.den.,265 U.S.585 (1924). AstheseconclCircr"ritnotedinVoest-Alpinelnt'lCorp.v.

Chase Manhattan Bank,

Presentation of the fraudulent clocuments to a balrk by a beneficiary
subverts not only the purposes which letters of credit are designed

to serve in general, but also the entire tratlsaction at hand in
particular. Falsified clocuuretrts ¿rre the same as uo clocuments at

all.

707 F.2d 680, 685 (2d Cir. 1983) (citation onritted).

Here, NYLCare has submitted tiaLlciLrlent documents to Chase claiming that Doctors

Health had not raised any defenses or offsets to payments under the contract of which NYLCare

was aware. In fact, NYLCare is well aware of the clefenses ancl ofïsets raised by Doctors Health

to the amounts owed. NYLCare's frar-rdulent nrisrepresentation is particr.rlarly egregious in light

of the ongoing audit of NYLCare's fì'¿iudulcnt payment of past claiurs by Doctors Health's

auditor.

Cases cited by NYLCare, if applicable, in fact support Doctors Health's position. For

example, in KMï|¡ Int'l v. Chase Manhattan Bctnk, N.A.,606 F.2d l0 (2d Cir. 1979), the Court

recognized the black letter law upon which Doctors Health relies: namely, that a payment on

letter of credit may be enjoined "when the docLunentation presented is fraudulent ¿r there is fraud

in the transaction ." Id. at 16 (emphasis adclecl). Fincting that "Chase had received no demand for

payment whatsoever," the Court reasoned that the injunction cotrld not be "upheld on the grounds

. . . that a required document . . . is forgecl or fiaLrdulent." Id. The Court then turned to the issue

of whether there was fraud in the transaction and found none. Id. Here, because there is clear

N EWYO 1 A:2 1 3233: 1 :09 I 1 7 198
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evidence of fraud in the presentment, the Conrt need not address the issue of fraud in the

transaction 5

Thus, this Court shoLrld enjoin Chase iì'om payment ott the letter of credit.

IIT.

THE LETTER OF CREDI'I- tS PLAIN ON ITS FACB AND
PROHIBITS NYLCARE FIìOM DRAWING DOWN ON THE
LETTER OF CREDIT WHIiN IT IS AWARE OF DEFENSES

OR OFFSETS RAISED BY DOCTORS HBALTH

In order for NYLCare to draw dor.vn on the letter of credit, it must first produce a

statement, in accordance with the terms of the letter of credit, that "ft]here are no clefenses or

offsets to payment which have been raised bv Doctors health ancl of which NYLCare is aware."

This language containecl in the Letter of Cretlit is clear on its tace and sl-rould not be subject to

any other interpretation.6

5 NYLCare's reliance on Banqtrc þVornts v. ßottque Contntat'ciale Privee, 679 F. Supp. I173

(S.D.N.Y. 1988), ctfJ'd,849 F.2d787 (2d Cir'. 1988), is also misplaced. In Banque l|'orms, the Court

analyzed whether an alleged wrongdoing rvoulcl arìrount to fraud in the trallsaction and found that it did

not. Id. at ll80-1183. The Court dicl not aclclrcss the issue of fraud irt tlte presentment. NYLCare's

reliance on.Ross Bicycles, Ittc. t,. Citibctnk, Àr.1. 613 N.Y.S.2cl 5i8, 540-541 (Srrp. Ct. N.Y. County

1994) is baseless. In Ross Bicycles, Citibank triccl to escape its liability by raising several defenses, all

of which were ultimately stricker-r in an earlier case. which NYLCare failecl to cite. See Ross Bicycles v.

Citibank 178 A.D.2d 388,577 N.Y.S.2d 826 (lst Dep't l99l). In the earlier decision, the Appellate

Division rejected Citibank's attempt to argue fì'aLrcl in tlte transaction finding that it did not meet the

threshold for fraud in the transaction. Id. The Court did not acldress the argument of fraud in the

presentment. 1d.

6 5"" International Marine Investors c8 t\,[gntt. Corp. v. lYirth,666 N.Y.S.2d 503, 503 (2d Dep't

1997) (held that "[i]t is the primary rule of constrLrction of cor.rtracts that rvhen the terms of a written

contract are clear ancl unambiguous, the iutent of'the parties must be found r,vithin the four corners of
the contract, giving a practical interpretation ttr tlie lattguage employed arld the parties' reasonable

expectations" and any arnbigLrity in contract prorisiou sltotrlcl be construed against its drafter); Davisv.

Chessari,23g A.D.2d 457, 457-58, 658 N.Y.S )cl 965,966 (2d Dep't 1997) ("The interpretation of a
written contract is within the province of the coLrrt and, if the language of the contract is free from

ambiguity, its meaning may be determined as a rìratter of larv on the basis of the writing along without

resort to extrinsic evidence."); Charlebois v. .J.t\1. IVeller Assocs., Inc., 136 A.D.2d214,526 N.Y'S.2d

(Footnote continued to next page)

N E\ÂÍYO 1 A: 2 1 3233. 1 :09 I 1 7 I 98
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NylCare's statements rhat it was una\vare of any ciefènses or offsets raised by Doctors

Health were fraudulent because NYLCare liacl linor.vledge of various defenses or offsets. In fact,

the record now shows that NYLCare sent irs lcvised clrarv ciown letters on September 8, 1998

(Exhibit C to the Capasso Affidavit) well aticl receiving Doctors Health's letter of September 4,

l99g (Exhibit 7 to the Dwyer Affidavit) in r.vhich Doctors Health notified NYLCare that

NylCare's incorrect calculation should be collected to show a "cash balance in favor of Doctors

Health in the amount of approxirlately $ I '441'047'

tv.

DOCTORS HEALTFI WILL BE IRRtrPARABLY
HARMED IF CHAStr IS NOT EN.IOINED FROM

PAYMENT ON TI'IIi LETTER OF CREDIT

The facts, as i¡itially set fortl-r in thc Dwyer Afficlavit and fitrther amplified by the Gold

Affidavit, show that Doctors Health r,vill bc irleparably hanred if this Court does not enjoin

Chase from payment on the letter of creclit. The injunction is critical to Doctors Health's

continuing operation as a medical services plor icler. Without the injrrnction, Doctors Health will

not be able to attract the frnancial injections it clesperately needs from investors to enable it to

continue its operations and may be forcecl to scek bankruptcy protection.

In addition to the risk of bankruptcy. nlany if not all of Doctors Health's 480 employees

will lose their jobs. These 480 employees provicle services critical to approximately 7000 high

risk patients and at least 14,000 Medicare paric.uts. It woulcl also be unfair for NYLCare, a party

that perpetrated the fraud, to benefit from its fì'aud.

In the face of such irreparable harm, this Court should enjoin NYLCare from drawing

down on the letter of credit. Ansonia As,çocs. tt. Ansonia Residents' Assoc',78 A'D'2d 2Il, 434

( F oot note c ont inued fr o tn p rev ious page)

648,649 (3d Dep't 1988) (interpreting corìtract ¿rs a rvhole to give treanittg to clear and unambiguous

contract provisions).

-8-
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N.Y.S.2d 370 (lst Dep't 1980); Grant v. Cit'il ,\arvice Entployees Ass'oc., Inc.,169 Misc. 2d896,

646 N.Y.S.2d 1018 (S. Ct. 1996) (injunction appropriate remedy where interruption of salary

payments to laid off or discharged employees rvould undoubteclly affect local economy an cause

families to fail even temporarily to meet paYnrcr.rt obligations).

CON(]L USION

For the reasons stated above, Doctols t Iealth respectfìrlly requests that the Court continue

to enjoin NYLCare from drawing down on thc l-etter of Credit.

Dated: New York, New York
September 17,1998

t)l[)ER & MARI]URY r- I p.

llt
Monica Petraglia McCabe (MM 5853)
Peter M. Corrigan (PC 0541)

ll5 I Avenue of the Americas
Ne rv York, Nerv York 10020-1104
(2 I 2) 83s-6000
1,\ttorneys tbr Plaintiff Doctors Health, Inc.

_()_
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CHASE MANHATTAN BANK and NYLCARE
HEALTH PLANS OF THE MID.ATI-ANTIC, INC.,
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SUPREME COURT OF THE STATE OF NEW YORK
COLINTY OF NEW YORK

X

DOCTORS HEALTH, INC.,

Plaintiff,

- against -

CHASE MANHATTAN BANK, ANd NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

98 Civ. 604436 (BAC)

X

STATE OF NEW YORK

COUNTY OF NEW YORK

STEWART GOLD, being duly sworn, deposes and says:

l. I am the President and Chief Executive Officer of plaintiff Doctors Health, Inc.

("Doctors Health" or "Plaintiff'). I am over the age of eighteen years, have personal knowledge

of the facts alleged herein, and, if called as a witness, could competently testify thereto.

2. On or about July 8, 1998, I received the monthly capitation report for July 1998

indicating that Doctors Health owed NYLCare Health Plans of the Mid-Atlantic, Inc.

("NYLCare") 52,615,208. See Exhibit A.

3. I promptly met with NYLCare on July 14, 1998 to explain that Doctors Health

believed it had substantial ofßets to the July bill of at least $900,000 as result of an ongoing

claims audit being conducted by Arthur Anderson.

4. NYLCare indicated to me at the July 14, 1998 meeting that it would work with

Doctors Health to promptly resolve any offsets to the July bill.

AFFIDAVIT OF
STE\ilART GOLD

)
)
)

SS
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5. On July 15, 1998, I sent NYLCare a letter reiterating the substantial claims offsets

discussed in the July 14 meeting. See Exhibit B.

6. On August 4,1998,I received the monthly NYLCare capitation report for August,

1998 indicating that Doctors Health eamed $506,068 for the period covered by such report and

that such amount would be offset from the prior July bill of $2,615,208. See Exhibit C.

7. On August 10, 1998, I sent a letter to NYLCare reiterating the $506,068 offset to

the July bill of 52,615,248 and also raising again the additional claims credits which Doctors

Health believed would also act as offsets to the July bill. See Exhibit D.

8. On August 13, 1998, I received a letter from NYLCare confirming that the

$506,068 payment owed to Doctors Health pursuant to the August capitation report had been

ofßet from the July bill of $2,615,208. The demand letter, however, indicated that the balance of

the July bill (e.g. $2,109,140) needed to be paid by Doctors Health or it would be in default

within 60 days. See Exhibit E.

9. On August 17,1998,I wrote NYLCare expressing some dismay at the default

letter. I reiterated in the letter that Doctors Health believed it would be imprudent to pay the

balance of the July bill because Doctors Health believed it was most likely still be entitled to

substantial offsets to the $2,109,140 balance of the July bill and that these offsets needed to be

resolved. See Exhibit F.

10. On August 19, I again met with NYLCare to try and resolve the open offsets and

to address potential proposals for modi$ing the parties contract. On August 21,1998, NYLCare

wrote me thanking me for the meeting and my patience in trying to resolve the open issues. See

Exhibit G. At this point, I believed that NYLCare was still interested in trying to resolve the

legitimate offsets to the balance of the July bill.

11. Sometime in August 1998, I also learned that NYLCare acknowledged that

5283,126 of the claims offsets previously asserted by Doctors Health were now agreed to by

.|
- L-
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NYLCare and the parties were still trying to resolve, with the assistance of Arthur Anderson, the

additional approximately $700,000 in claims credits which Doctors Health believed it was also

owed. See Exhibit H.

12. On September l, 1998, I received a copy of the September capitation report. See

Exhibit I. I was absolutely shocked to see that the September report for the first time included

$10,691,965 in deductions for "claims incurred but not paid." The agreement between the parties

only allows NYLCare to deduct paid claims and not amounts for unpaid claims. fu 113.4.4 of

Exhibit J. NYLCare had never previously included amounts of unpaid claims in any of the prior

monthly capitation reports. See Exhibit K. After deleting the improper offset for "claints

incurred but not paid", the September report actually showed that Doctors Health had eamed

51,443,047. The inclusion for the first time of an unpaid claims deduction was in my view solely

for the purpose of NYLCare trying to avoid paying or crediting Doctors Health the $1,443,047 it

was owed for the period covered by the September report.

I 3. On September 4, 1998, I notified NYLCare that the inclusion of unpáid claims in

the September capitation report was improper and that Doctors health was entitled to an offset of

51,443,047. See Exhibit L.

14. Subsequently, NYLCare provided a revised September capitation report showing

Doctors Health was actually due $1,787,689 in September instead of $1,443,047. The amount

owed to Doctors Health, however, was not shown on the bottom line of the report because

NYLCare again included the improper $10,691,965 amount for unpaid claims. See Exhibit M.

Subsequently, Doctors Health notified NYLCare that the corrected September amount of

$1,787,689 should be an offset to the July bill of $2,615,208 rather than the previously claimed

offset of $1,443,047. See Exhibit N.

15. The total offsets raised by Doctors Health to the July bill of $2,615,208 are as

follows: l) The 5283,126 agreed upon claims offsets; 2)the remaining approximately $700,000

-3-
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of urnesolved claims offsets; 3) the $506,068 monthly amount earned by Doctors Health as

reflected in the August capitation report; and 4) the $1,787,689 monthly amount earned by

Doctors Health as reflected in the revised September capitation report. As a result, the absolute

most that Doctors health owes NYLCare on the July bill is $38,325, even assuming that Doctors

Health is not entitled to any of the $700,00 in unresolved claims offsets. .

16. The Letter of Credit provides that it cannot be drawn upon if there are defenses or

offsets raised by Doctors Health of which NYLCare is aware. See Exhibit o.

17. Doctors Health has raised all of the foregoing offsets to NYLCare and it was a

blatant misrepresentation for NYLCare to represent to Chase on September 4, 1998 and

September 8, 1998 that no offsets or defenses have been raised by Doctors Health to the

$2,615,208 invoiced amount of which NYLCare is aware.

18. Doctors Health's available working capital as of July 14, 1998 is slightly less rhan

$l million.

19. Doctors Health's monthly salaries and benefits total approximately $800,000 and

its average trade payables are approximately $200,000.

20. Doctors Health's line of credit has to be fully secured by cash, and thus Doctors

Health has inadequate excess cash, after factoring in monthly salaries and payables, to fund any

additional borrowings on its line of credit.

21. As a result of the above, Doctors Health has inadequate working capital to

replenish the letter of credit if NYLCare's fraudulent draw request is not enjoined.

22. Doctors Health has been in active discussions with its largest investor about

investing additional capital in the company. Such additional capital is absolutely critical to the

continued viability of Doctors Health. The investor has indicated that it would be willing to

invest substantial additional capital in Doctors Health provided Doctors Health can convince it

NEWYO1 A:2 1 3638: 1 :09/1 7/98
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that NyLCare will not be allowed to circumvent making monthly payments to Doctors Health by

deducting amounts for unpaid claims in violation of the parties contract.

23. In addition, Doctors Health would need to eonvince the investor that Doctors

Health's letter of credit could not be drawn down by NYLCare falsely asserting that it was not

aware of any offsets or defenses to payment raised by Doctors Health. Otherwise, the investor

would have little assurances that the deal represented in the underlying documents is actually

how the deal will work, and little assurances that NYLCare will not amount a raid on the letter of

credit in the future by "accounting gimmicks" and fraudently overlooking any offsets or defenses

raised by Doctors Health.

24. In short, if NYLCare is allowed to consummate their $2.6 million draw request,

Doctors Health,s investors will not invest substantial additional dollars in the company' and the

financial collapse of Doctors Health will be catastrophic and swift.

25. For the reasons stated above, the majority if not all of the 480 employees of

Doctors Health will lose their jobs if the $2.6 million draw request is not enjoined.

26. While Doctors Health does

the proper provi sion of medical

practices and provides

employees work directlY in these I

not practice medicine, its employe^es^arl essential to

Doctors Health "*irlffitt-ffä phvsicians

to operate these Practices. Over 325 of Doctors Health's

slclan are critical to the continued

operations of these physicians'practices. The majority if not all of these emplovees will be laid,@
off if NylCare's draw request is not enjoined. The loss of such employees to the 1lfl physician

practice groups will cause enoffnous disruptions to the physicians and their patients'

27. Doctors Health also has a Case Management department staffed by 56 employees'

These employees are community-based nurses and social workers who coordinate care plans for

approximately 7000 high risk patients in their homes or in rehabilitation centers- They provide

the infrastructure to keep such patients focused on preventative care and out of the hospital' In

NE\ÂfYO 1 A:21 3638: 1 :09/1 7/98
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addition, the Case Management department provides services, education and equipment to

patients with ongoing diseases such as diabetes, congestive heart failure and asthma. Finally, the

Case Management Department reviews and approves in-patient admissions, coordinates the

provision of home health care, and coordinates such other functions as arranging ambulance

services.

28. All of the foregoing valuable services which are critical to the provision of quality

medical services will be seriously disrupted with significant confusion, frustration, and negative

impacts to thousands of high risk patients if the NYLCare draw request is not enjoined. Finally,

the failure of Doctors Health will adversely affect and signif,rcantly disrupt the remainder of the

other 14,000 Medicare patients which Doctors Health assists who would be forced with little or

no notice to look elsewhere for the assistance they have grown accustomed to receiving from

Doctors Health.

29. In contrast to the unbelievable irreparable harm which would be inflicted if the

injunction is not granted, NYLCare is not likely to suffer any irreparable harm if it is not allowed

to immediately collect $2.6 million. NYLCare has annual gross revenues of approximately

$700,000 million and it is a wholly owned subsidiary of a company (i.e. Aetna./US Healthcare)

with annual gross revenues in excess of $18 billion. NYLCare has not mentioned any irreparable

harm if the injunction is granted which is even close to the type Doctors Health is likely to suffer

if the injunction is not granted.

NEWYo1 A:21 3638: I :09/ l 7/98
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I swear that the foregoing is true and correct

S LD

Sworn to before mq this
llnday offi, lees

7/Ulþ
Notary Public

My commission expires

NEWYO1 A:21 3638: 1 :09/1 7/98
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MONICA PETRAC! l^ il.CABE
NOTARY PUSI-lC, ! r': cliiJw Yod(

No 493::-t0
Qtal:fietj l f-ìrchr'. "C i.: :ün:,/

Cer¡í¡ca¡e Fiied in Nev, Yo:¡Counv,/-
Gcnn¡stsnr¡ E¡9.¡eô ¡¡erc¡ n,tf Q
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sEp I ø '38 l6:48 FROÌ'l P I PER I4RRBURY LLP

sEP- ¡0-99 ¡<¡.5.¡ FROtt ¡ Þoc10æ5 HÊALTtl

_.ÐDocroRS

TO lHEHlZtZ8355øøtH PÊGE.ØØ3zg¡3

IOrqlO66{5€196 PAC.E 2/ | |

iEw EEALTEtræ>*rJc4

MEMORANDUM

DATE: JuIy 15, 1998

To: JcffEmerson, cEo,lsy1,cs¡¿ Hca¡rh pla¡s oftbc Mid-Atl¡utic, tEc.

FROIvú Sær¡¿¡tB. Crold

RE: July 14, 1998 Moedng

CC: &ic Wilkinson, Th¿ Bc¿cos Grorp

Tþ¡ks for thc Êe¡J( disctlssioa of tbo cooc¿rr¡s we h¡vc rcgzrding or¡r Nctc/ork N{rnagcarcot
Agrecrncat Às e rcq¡lt of tbe acctiqg it is or¡¡uodq*¡¡rdiqS úÉbfylçrro will r¡¡r a *CgJ.-¡cport
oq tbc clr'ims t+*rt you brve pdL This will t€Þ dctcro¡r¡c ¡oy trcsds b üilizaioa rnJ çe5¡ th4 could
cxp{ain the wülc discrçcac,y bctq'ots üc l{YTÆ¡¡s chims oçcriøcs e,,iü üs Mcdicz¡c ¡rrcu,bcrs ¡ad
DH's erycric'oco sriô esscatirlly thc se'nc poprbdoo. IVo also rpprecírrc yorrr offcr to ptovidc a
TcùÈvia¡¡ ofcl¿ims Paid to ¿ssig tç h or¡r rudit of ùe ct'ì-. pr)¡Beût ptoccss. Arrl¡r¡r A¡dcæen is
dsgning the a¡¡dit protooolin wiú Nn C¡¡ê ¡rf to cnsæ a timcly rod.it rcpoc V/c
will 'so{k wiù your rcspousible tu¡¡¿gcocd pcrrcorcl ro rûove ric rudir ¿!*t pteasb caso¡c úat
ü¡cy g¡ç luarg ofou¡ offcr to ¡x'ovidc drc'rcùÞvieu/ ifncæssery.
rrt/q of corrrsq rypr:-r,iæ yor¡r Erdcrst¡fi!¡ag in oçcading pele€as for chi¡ns paid on oqr behalf by
brfl,G¡c Ín aocss of ürc Juþ cepiæioa p¡yrncûL Foryow informæio¡. d:c amouat of thc Len¿r of
Crcdft b nøw ¡r t5r5O,00O.

t uns lad to hc¿¡ tb^ac yoa wêrÊ coÐ.ccrûed ¡boú úc rí-e it b¡s alêc to rcca¡¡ç¡¡" the aco¡l e¡nou¡t
dr¡¿ rÉ J""t 30. As yor¡ toow' r¡æ b¿vc ¡dlnsood tås ñ¡ll afoo{¡st drú you rcgucs*cd (33,176,173)
PoDdiug ¿Proopt rtsolutÍos of tbc ¿¡t¡¡l ¡¡Dounl To drte, uæ bctia¡c ú"t p.id il^;mo h¡vc iræludcd
crrors tot¡lbg in cxccss of8900,000.

Doc¡ots Hcal4 A¡tlur.A¡¡dcrscn rnd your srffwill bê wo*iog ia úrc ¡rc¡<¡ nontbs to d¿tcrminc udru
furdrcr rdjnstneíß ¿rÊ rtqgircd.

I h¿v¿ æEåcd copics of tl¡c Dryyt,000 rcports t]¡¡t r¡æ provÍdc evcqy montb for yotrr inform¡¡íon.
Additioorlly, tbc sr'h's of cleiras prcvic* Éora ou¡ stanQoinr ís d¡¿ wc l¡¡vc bcsn told wc will ga drc
firs prwicl in thc eEcol upen fbrart toda¡ '¡'

Tho t¡g in cl¡ims peymcr¡s is e coothuing problco. Thc hforsr¡rioo thet we h¿ve is vcry recc¡r¡ ¡ad is
etrcedy under rcvicw by boú of or¡r orgrnizzrbns. I bcliaæ ?hæ w" necd the rcsuhs of thc qr¡rc¡û
rwicw rnd ú¡e A¡¡derscn andit to bc¡q uodaro¡d a¡d dcliac tho siu¡rion.

I å¡vc looked iato hsu€s s.rroundlng tbc timcly rcccipt of eo¡oll¡ocr¡t ínformarion, dong witb drc
crpittion Pl)EenL t¡tthorÍztt¡or¡ tansrnital. rld a'thcr infornr.rrior¡ ect¡¡¡gc isg¡cs, t har¡c boc¡¡
rssrsÊd th¡t wç will ¡omptly ddrcss rnd rcaody groblans on our pue- If ooÇ brv¿ someonc codrssr

NLYCTt..OOC

SEP lø '98 15:52 PAGç dA2
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. SEF- lO-ge t{ r S¿l FROII ¡ DOCToRS ¡{EALIH

TO IHEH¡21e8356øølH PÊGE.ØØetg1g

lD¡{lO65{SeO6 . FAçE 3/tr

tue d¡rtcÙ so tfnt I rrn ¡u¿¡c ofúc opcn issJÊs rnd çrn corup¡¡r u,årt you rrc hcaring þ üc r.por6 tgrt frora orþint opcntions Ec€tilgt

P¡dsc ht mc know nrhoa you wilt b¡vc sor¡c rcsrüs ûota ¡our rcniør of tùe fnforra¡tl¡n sre p¡ovidod¡ændry rnd tho cil{u R'cPofr

ou Agttuest wiö brYl,c¡¡c b vary hpor¿m oo u$ ss dcooas¡¡æd Þy üe lo.',cooc¡¡r wc b¡r¡cc¿ch m¡dc in prü.ltbg uuiotorrupød ¡nodicrt scn¡iccs to Mcdcarc ruan¡goa car¿ membc,". v/bilc úecoe¡ of ct"i-s resol¡¡i<N cz¡ h¡ivc tic moet scrior¡s *oooqu*""r, ¡vrc rcø¡in dcd¡€Þd o thc srcocssof ü¡c reJrÍoaship wiúr ìrYll¡re'rsd úÊ rgrccocaL oÇit" o.i a"¿¡*¡* .,* * vcry co¡ccrno¿zbout út Nct¡vork ttralþcocat rr,¡ruaeaa end bÊscd oo ,¡r hform¡¡ion wc caregorbefty rr¡¿¡lncood¡tioû2¡ty dítfl¡tE tb'¿ Doctors Hcdü ís æspoasìlc fø a lcas S6,000,000 oft" Jl"¡a, peid todato. Tbc¡cforc, plcrsc bc on ootice dr.:r wç þy¿ *, ".f.0 roy of uy riglÁ -d Dr{r,ifeges ud"" ù"Agrêcûer¿ Y/c coçca both s¡¡rct to kccp our cor¡vcrs¿tíons rbor¡ úes¿ m¡{¡ors oæfidct¡ti¿!. Tb¡st sforyoorhc{p.
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DOCTORS
HEALTH

/¡ i ¡,t¡ !¡r< Sg¡ ol Chrìæ¡

August 10, 1998

Susan Le&owitz
Execr.¡tivc Vicc hesider¡t
bllf-Care Health Plans ofthe Mid-Ada¡tic, fnc-

7601 Ora GIeo

Greeobelq Maryland 207 7 O

RE: Conract Modiñcaio¡s & Agreeacut

De¿r Sr¡san:

The ctnrent sitr.r¡cion requires th^æ several concerrls be addressed simultneously. Based

on our ælçhone conver:saÌio4 tbe issues seem to bc:

I. Percea¡ ofpremium from July ttuougb Deoeobcr 1998.

2- Perceot ofp,reruium after Jauary l, 1999.

3. PÏlørmæy bcncfi¿

4. AetÊa m,e¡cb€rs.

5. Pa5'ment of the 32-6 aillion in the July rçon
6- The zrqounr in the claimc, i¡ræorory.

7. Inpatieut Medicat lvfanagemeoÈ

. 8. Contract issucs.

We need to deal with the contract modifica¡ioDs, the i¡lnedia¡e pa)æcDt for claims paid,
aud your conccrrls regarding thc LOC togaber, since l.tlï.Ca¡c "'d potentially the Aeoa book of
business would repres€rit over 6ú/o of onr Medic¿ce operation- Each of tbcsc iss¡es is imporant
enougb to affec¡ tbe viabiliry of the coüract- To resolve one withour rhe othøs will not allow ¡ts
ro proceed.

I'd like ro ad.l'ess tÌ¡e individrral issues:

1- Percent of prcmiurrì from July through Deccnber 1998.

At lT/o of totd prcrnium a.nd wiù ùe cost of ptraruracy carvcd ouÇ we a¡" still
projecting a loss of approximately S8-0O PMPM bcfore Docrors Hcahh's admiuisaadve
o(p€r¡sc. Or¡r medical rnanagemer¡t assurres the risk for making up the requirÊd
difîerence. The Medical Expe¡rse uscd for this projection docs no¡ inctude any astounrs

D()CTORs H E^LTH. I NCORPOR^TED
llt¡l' l'1..,.¿ . (tc ir¡:- \lill.. \t¡¡r,tt¡¡¡r¡l -.3 I I ¡: . f lO¡lt..-. I \l:ll li-,. ttir.'la -
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lo,qiøsiq-5uø't r^e!

above our IBNR of approximately sio.¿ rnillion to Þ paid for clairns with dates of

servicc Êom oaobcr i, rpgz rhrough June s0, r99g. q/e have resen/ed this amouar of

cash anticipøring, th€ payments. ti tlis amount is irndeq,are' ou¡ projected medical

i*p"* øit uc rrigrrcr, carrsing rs to reassess the a-oticipaced cost oftl¡e contacr.

2

t.

Percc¡rt of prc'niurn afrer January l' 1999'

A.fte¡ January, úgi.syo of otal pærûiun a¡d with ¡he cost Of phæaac<¡ carved our' we

are projecting tbæ ow nst p¡emirJ¡û will ooly cover the Medic¿l Erycnsc for l'tÏT-C¿re

-áUå in¿,rcrí'g the adjr:soaeots discr:sscd on July 28, 199t. This anor:r¡t doeE not

inctude Doctors Healtr's adninisr¿tive exp€ûse (6tirndcd aÎ535.00 Pl\4PltÐ'

3. PhaoacY b€o€fit-

we ca¡no¡ ioclude the pbarrnac.u risk ¿c, the proposed ler¡el of preaiun. It pushes the

anticipated Med.ical E¡qP*t" of the ¡ff:f,Care beneñt package to a level tbø moræs the

end oithe tusr¡el ñ:¡ther than we cân s€e the light.

Act¡a Me,mbers.

To assom.e the risk for approxiroately I I,4O0 Aetaa membcrst we need a floor on the

prernium ro Doctors close io the ì{lîLCare le¡¡el of reimbr¡rsemeot beginnìrrg January l,

1999.

5 Pa1æerrt of the 52.6 milliou in the July rçon-

I Ì'ave rcvic\¡/ed the JuJy report (arached) indicating a 52,615209 arDount due for paid

claim< æd or¡r rcc€nt €re€ûegr. At thc rime I agreed to 5 day reconciliations I did not

know rhâr råe claims i**to.y \¡¡as as large as it bas poveo to be. V/e were told tÞa it
was ãt 14 days on June 23.1bzd also thougbt thar tbe claims audit would have beeo

complaed. The idca was 10 rèstart with claims up to dâlc'

you arc corregt thå¡ úe agrceoent does not requirc the amourt requclcd to be

rrndispurod. I ùúrrk ûra agreeing lo gy amounts from Ùre r?orts ar this poinl was a

mistake on ¡r¡y part My reaso! is closely link€d to one of the basic principles of Doctors

Hea¡h, i.e., tla¡ incestivcs need to bc aligned for success. With NLLCa¡e't¡olding the

ron.y;' on dþuted anou¡rts as the nelv agreement e¡vision$ the alignmeat of
inccndves is a conccrn. Our to dzæ is tlnt obtaining a credit îor æy rcason is

diffiarlt and ti'r,e consrming. V/e rely thcrefore on tbe diligeace of NYLCac

mårzgement to ensu¡e sPeedy resolution of differearces-

Please consider the following resolution Assuming tbat we can agree on th¿ contrast

modifications as proposed by Doctors H€altlt can we atso agree on the ârnount due as

sbown bclow? If so, I bclier¡e t]rat we a¡e rvell \¡/iÌhin the LOC'

FRJG 13 ',%) l?126
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A¡nor¡nt Due

Less:

s2,615209

s500,000

I35,000

I70,154

76133

72.000

s903,5E7

Adjus'ted Anor¡d Dæ Bcfore CoouactMods. Sl'711,622t

tThis amou¡t allouæ the adjrr*ments t¡¡e bÂvc idcûtified to 'late tha¡ ae P€,îdi€ youl

verifica¡iou- V/e will provide deailed srpport for each arnoì'rnl-

The contract modiñcaio¡rs amount cstim¿¿d æ S900,000 c¡n be paid to Doctors

Heaìù rnr{ rhen puid ro lfll,Cãê immedialcly or credited directly by l.IlllC-arc to ùe
¡mout due-

Less: July and August Adjusted Capitation Paymeas @st.) 900.00!

AÜustcd Amount D-rrc S 811,622

6. The a&ou¡rt iq the çt*imc inventorl.

Tbe arnouc¡r indicæed in tbc report (atacbed) is SI1,309,690.87, which is proÉably aborn

S5.7 rnillion net This srould indic¿æ thæ a normal claim" inveotory of l4 working days

is abor:r S&8 millioa ar gross or S34 million DÊt Cåpitãtion paymeflts curreatly paid to

Docrors Hcalù are approxim.dely 94-4 million before any contac¿ Tberefo'rc we sbould

bc r¡æll wittrin the LOC. If tbere ae any additio¡al ne¿r [errn chæges that would push

the amor¡nt of paid claims over 54.4 mllion, plcasc give ns yor:r estirnate.

7. Iupaient Medical Malage,ment

As discussed sith Jef{, I bave i¡clud€d a gropocal to iocludc your cotrrn¡e,¡cial meobcrs
iq our lryatiect Medícal l.4arage¡¡Êût progran at a guaraûlecd savings to NILC-aa We

have beea ralking about this for a u¿ùile and Jeffassured me of a qdck decision æ join
the pograur if the saving¡ uærc real-

V/e Ìnd prwiously s¡¡bmined individr¡al proposals to Aeùa and bry1,Ca¡e; the nesest
proposal, u/Licb is attachd for your rwiew, addresscs both the Aeùa and NYLCa¡e
com.mercial populati ons

Augrlst Capitation Credit (Est)

C¿aims paid w/o Aurhorization

lÐ.Letters
:

Cïa¡i.ns paid on INOVA

Irpadeot Claims Paid l¡conectlY

Ê[n= 13 r9g 7?:T 1tø654æø? PÊGE.ø616dv-000035
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tD-'qiãásããeø? vAuE t' Le

8. Contact Isst¡cs-

There ¿¡s 5erueral isslrcs covered in our Network MaÞagcrn€st Agrecrnetl ttn¡ t¡¡e nccd to

reaffircr in this amsndmeut to €risüe uninrernrpted operations' Anong thc issr¡es rhat s¡¿

have verballY agreed to:

hompt resoltrtiog of claims Pa}.Ineol ditrerenc€s, urtich should b€ fa fewer wilh claims

;r*ù in place. We nced io loow wbz' we should exçect when a claim does not pass

prøriew-

Subrogaion credis wiI bc commu¡ricaed to us phomptly'

lnte¡est paid on ¡"¡s ç]eims is not Doctors Health's responsibility, rmless we a¡€

responsible for tbc delaY.

We will be reçoosible forretroactive enrollme¡rt adjusbcns only for 90 days'

claims pâid ío crror for any of scr¡eral reasons wilt bc promptly creditod 10 ollf accoìmt

rcgardless of thc age ofthe claim'

you bave ylad,Ê it clea tbat it is imporørt tha¡ we reconcile the "norm¡ due as soo! as

possibte. If we can agræ Io a bindiqg lstte< of Ime¡t prior to the actt¡al co¡tr¿ct ærendmeoç

p,r¡¡oo*, will follow fooo *".pau". of tbe LoI by the DH Execrnive Committee. I think you

mders.tand tbd if we dou't have an ovcrall agrc€menL we hzve æ erúirely diffsrest sitr¡aiq!- I
will commit wbars'¡er r€sourc?s are required to get the docuafftation complaed- I realÞe tir¡C

,n, Ua* pãr wiu be geüirg Aeua on board with the preoium p€rcetrtages, tbc pb¿nro¿cy

benefit, ard the .*.nsio" optiãn. As you bare said, we dos't \¡¡ant to go back to thc well. I

ryprni^t the effort accd tine you are investing in the rclarionshþ- It is whal encourages Dle to

rä--end rh.a Doctors co',ri',ue to erÍLr¡siastically work witb l.tlf-Ca¡c/A¡ta as our btrsiness

partocr. Thanks for Yor.r bclP.

B. Cold
and Ctricf Executive Offi,cer

I

FUJG 13 ',99 17127
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70ûl OnfriDrir€
GreErËdt lÐúfm
3ûr.411.1600

8æ.G3fã

W
Ári Âñ¡ U.S $eûübcúlCæso,

vl¡l FACSIMILE AÀID REGII.AR ¡IAIL WritsrtOÐ
æf.4895650

Augr¡st 13,1998

Sen¡aÍB. Gold
CâicfExccrfive Otrcc¡ æd hesidcc

' Docors llcslú, IDc.
10451 lvfill Rrn Circle, l0th Fbc
Osrings Nfills, ìvfarylâod 2ltl7

DtarSføc,zrt

Wc a,s iu ræcipt of¡m Iæ of.{r¡g¡¡st I0, l99S

It is inos¡bcm rÐæJ¡or¡lo ooopþwiô tüeteos ofùÊLæraDdÉc Agrle@tñi

Sincc¡ely,

Sr¡saq S- Ledcorvitz
Excq¡tivc lÆcePrestdct, ¡fcafth ee Deliv,Ê¡y Scrvfcæ

SSLa8

cc: Jcff D- rgtæa, P¡eddcd a.¡d chfuf Þ¡cuivc omotÎ, NffÆarc l{irt_.â,rlætic

Caüart.Jr.U,

(DÐ to bc rcso{yed wiù l{t1Æarc Hcâtü phos
G'ItrLC¿rcIcto is official notifuím of hcach of Scctiou I I oftbc l*aæ ofAgr@øú bc¡¡'alIYLGre

lvfiè.Arl^rrtic aúd DHddêd Jw,Z9,I99t- Accoodingro thc lang¡¡.agÊ of f,,at Lc,trÃ'of AgrecrncûE
DH is re+¡Íred ûo pay all dcñcits rcf,ocrcd in úc Moutùly Cçiøim Calculdion Rrport ßcpon)rviüiû ûve (Ð tusircde¡rs of¡cccipt of th¡t tq,üt- Ar Éis tir¡c, ìff:LCGc lvfiùArlâodc h¡s¡ot
roccived pø¡mcoc of thc dc6cit shown in tc J*I¡næ¡¿*¡e m }¡ly tt, llÐ9.

: ........-
DoctociHcaltt,lÊ,,Í
lvfid-Ærdic). nis'

Bccæ¡setbcpc¡rwtprdod Þ¡s rrowqcccdcdùc ñ¡e (Ð ¿an a[ûsrË4 aadbccæsc ùctotal
aEo¡¡rÉ outooding (dcficitsphs üc clrí"'s it¡""uory) ào"u¿sær-tcr.of6cdir (I& whict
DH hol&' \il¡e &re forccd ø rÞques¿ flnt you comply wit tc t-eûer of.{grecro.ûr ¡od mtæit, viawirc taasf,er' atl a¡oow oq¡ed- The firll a¡¡otrr o\¡rcd úrhi? tir¡c is S2,6f Si0S.6g-t"* 6"
$506,068i3 a'phrs Êoo üe a¡grsr RcPo*t, or sz,I @, t40. t 6 iu totel. 

-p"J--- 
i ;ù*

ime¿læelv âs statÊd in err .Augrrc 5, 199t leter. We ca¡¡nst rcÐ@d to yotr Augu* I C tggg
Ie;tferrrn(il yrÊ arc in rccciptofÉcscu¡onl,s.

ÊJG 13 '94 /?2æ 4L%g5aø? PÊG€. ø316dv-000038
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DOCTORS
H EALTH

It't tlu.\urr.\igrt rtf ()ttittg

August 17, 1998

Susan Lefkowitz
Executive Vice President
NYLCare Health Plans of the Mid-Atlantic, Inc.
7601 Ora Glen
Greenbelt, Maryland 2077 0

Re: Alleged Breach

Dear Susan:

Nt.Yc8I {.DOC

t)()cToRs t-t IALTt t. I NCr)fì.f,Otì.ATIf)Itt+;¡ ,'ill llrr¡r (i¡,1,. . rrrrl¡ I1,,,,¡.' . (r$in.:. \lill.. \l.,r.rl¡¡r¡,1 .-: rrr- . 4t{r

we acknowledge your notification of the alleged breach by Doctors Health, Inc.(Doctors)' we were a bit surprised that it was necessary to target this during the negotiations andaudit' This neither encourages us in continuing to iook tJwa¡d 
" poriiï" resolution of thecontract issues nor engenders the spirit of partnership I thought *" *"rè working to achieve.

Despite Jeffs hope in late Junethat claims payment information could be resolved in tr¡¡oweeks and my goal of five weeks, we have no* been at work for seven weeks with the end notyet defined' The change in the payment provision from sixty days to five days is predicated onour ability to quickly resolve disputed arnounts. As noted above and in my August 10, l99gletter to you, the information supplied to us regarding claims p"y;;;'fbr'tt.n'onth of June1998 before we agreed to the change in payment, has pioven to be inaccurate.
what makes the cu¡rent situation so difücult to understand is that both of us have beenworking diligently to resolve the open issues. However, there remain several potentiallysignificant issues, e.g., Medica¡e 26 modifier payments and payments of FFS charges tocapitated providers, that could have a material impãct on the urnà*t now due NlllCare. Thecompletion of our work is firrther complicatea uy ttre fact that basic information such as thenumber of service units was not included in the paid claims file provided to us prior to Augustl0' 1998' while these amounts may be insignifica¡rt within thà context of NyLCa¡e,s $700million business in this region, the amounts invãlved a¡e devastating to Doctors.

It would be imprudent for Doctors to pay an arnount that could be subject to credits thatcould exceed the amount due. we a¡e trying to avoid at this time engaging in any fi.¡rtherunpleasant exchanges regarding the inacòurãcy and un¡eliability or tî." àata supplied byNYLCa¡e prior to entering the contract and im¡nediately thereaftei. ei trt.lppropriate time, ifnecessary' we will provide a rist of the concerns regarding this agreem.nil uotr, prior to itsexecution and amendment and during operations. Thãse issues havã put Doctors in a position

l¡.i¡ -.::r 16dv-000040



that makes it impossible for the company to continue operations in its present [orm, without arapid conclusion to the negotiation of a reformation of the agreement.

we have both acknowledged several times that what we are trying to accomplish isdifficult for both our organiz¿tions. If you intend the notification of arialleged breach toterminate negotiation of the contract amendment, please let me know. your tefter seems tosuggest that that is your intent. If it is intended to put Doctors in a position where we a.re forcedto pay an amount which we believe, with good support, is màterially inaccurate, withoutaddressing our contract issues, it is a stretch that we 
"urùot 

make. I sincerely hope that we canget the situation on the fast track to success for both of us at our meeting next week.

Yours tmly,

B. Gold
and Chief Executive Officer

16dv-000041
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f An Aeùra U.S. HealthcardComPanY

7601 Ora Gbn Drive
Greenbelt, MD 20I/0
30f .441.1600
800.635.3121

Write/s DlO
301.U0.3æ7

August 21, 1998

By Tclccopy (410.654.5806) aod MÂil

Stewart Gold
Chief Excctsive Office¡ and Presided
Doctors Heatth
10451 Mill Run Ci¡cls
1oü Ftoor
Owings Mills,lvfD 2ll|7

Dcar Stswart:

Tharù you for your (and Eric's) cooperdion and patiencc ru¡ we work through together the
issues facing Doctors Healü (DIÐ ândNYlCde HeåIth Plans of the Mid-Atla¡rtic, hc. (NfLGre
Mid-Atlantic). Your proposâI, when we mst on August 19 in the NYLCare Mid-Atlanüc ofEces,
wss a hetpful onc. Howevcr, as we discussed at thc meeting (and in several $ùsequeüt tclephonc
conversatioñs), N}ILCare Mid-Atlantic cåûtrot move quickly enougb in its intem¡l rwiew of yor:r
prcposal (speciñcally inctuding the Aetns US Healthcarc rcview) to accommodate your schcdule-

Thcrdo¡q we proposc thc fo[owing anangement to "buy r¡s the time" (literally and
figurdivelÐ to complete our analyses.

Capitetion" NYLCare Md-Aflatrtic ag¡ces to increase the DH gtobat risk capitatisntoy¿
perccnt of the combi¡ed AAPCC ar¡d mcmber prcmiurr effectivc Sepæmrbcc I, 1998 and for
that nron6- Tb.d capitaion will covcr all risk for all covcccd scrviccs r¡¡der the Nl{LCæe 65
Medicare RÍsk berlÊfit schedule inclu.lhg, but not timitd to, prÊseiption dnrgs- Howwrr,
DH's risk for prcscription drug sxpørs€s will bc limiæd to $21.00 pcr mcmber pcr moutb- All
covered prcscriptíon dnrg cxp€nses above thd amor¡nt tÃrill bc thc responsibility of l{lll,Ca¡c
Mid-Adautic-

W

rt

a Qr¡iet Period. NÍLCarç Mid-Atlautic agrees thst, conmeucing at close of br¡siness on
Monday, August 24, 1998, and for thirty (30) days tb€reafter, it will not have æy
comnt¡nicdion (oither s/ritten or oral) with any oecr party regarding assrmption bV eat party
of thc d¡¡tics and responsibilities of DH iu'ctrøing br¡t not limit€d to, tihe gtobal rísk capiøiou
aad nstwork a¡d medical manage,ment of l{lll-Care Mid-Atlætic I.IYT-Cae 65 meøbers.

\
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r,,,1.
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D.

cc:

JDE:aa

Ooc¡na.l

Stewa¡t Gold
August 21,1998

Page 2

Ple¿se understand tb^Bt NrLCare Mid-Atlantic's agre@ent to rsvisc thc DH capitation willcost NYLcare ltÆd-Atlantic $230,000 for the -Tth of scptcmbcr. we rg""; tliì r*.ri"¡on to or¡rcr'mcnt financi¿l 8¡r8¡gcment as aquidpro quo for DH's irillingncss to be patient while NLlcãeffid'{rl¡nfic compleæs its analysis of the DH proposal Notbtg i" rhi" í",*,; in or.r sevEralconvctsations' should bc taken to prejudice thc position of either DH o, ¡rrLcr.-Md-Atlantic infi¡rther discrissio!. of a rwision ¡q ths finor,,cial arrangerncnts aftcr scpteorber.

and Chisf Exccutivc Offi ccr

Na¡¡cttc G. Henderson, Executive vice hesidqrt an¿ chief Finatrciat officer
Sr¡san S. Lefkowitz, Exeü¡tive Vice presideûf, Health Carc Delivcry Serr¡ices

:.i
: !.
jri
uti'':

.;(-.

'i,
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Memorandum

ID¡4 tø6S<¡SEøz
PAGE S/22

DATE:

TO:

FROM:

RE:

r l6 ,gg l5:Øq

September 14. tggg

John Drryer

Kyle R. Mi[er

ffii'ffi;"?i yJfå.i*"r sep rember r<,

The following irerns ha

craims paid wiúout ;::::*"-t
agÊcd to by Nylcare as ofseprernbcr t4, t99g:

lnappropriatc pa]E¡enr

c ra íms paid ror,".,,r,;.0 j5î I 22 rencrs)

Claims paid on INOVn merr¡bens

Toral

In additior¡ to rhe abovr .

dae: __ _,.r rrerr¡s tha¡ wcre ageed to by Nylcarg rhe following írems

CC:

Cuøffissucs at Ocrober 31, lggT
PhysícÍan paymens íssu

payment forser'¡çss -* 
of modifier/rypc B)

vcrcd ¡u¡der cap¡tased foes

l-bclieve wiúr the ar¡no¡

"oo"u 
t.u" äli-'ä','r"J:iåii*il'ä:ji:#îï business th¡¡ ¡bc tnrree opcn projecs risæd

s 36,540

s¡70,153

s 2,gsg

E 7t.q44

s293,t26

s 90.000

S Not yec dcarmined

$687,000

are opcri as of roday,s

16dv-000046
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¡¡o q.r¡à,a ¡raæsffi"æsn ffifuffirËæI ,ìrrc$¡Füil sr r-rrncoñ*æ,Ë :H pÃi# ;-ËiË ::: -Ë o.æffiffi*ãJffii,^.. iw,,'To'';''õ; -Ð ¡'õ o-c,æ¡¡srdõõiñ'r,,a**oaÉtrr¡¿c^) iffi w* ffi ft ,*ril HffiËffffi*,_ -lËö :?'st @"-õ = 

.-.õ 
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ffiftrffiffiWffi Ë,# Ëszszre;æffi"^ffi ffi ffiE iã ,ffi ffi
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Ë;ää;ffiäffi ffiffim js#;rlcrsqt foa2a æNS¡ffi#ffi-tt¡roor4 .lra .nrêTtP*t*;ñ^a 
tùztrÌr 

"¿1ntÍ:#jåm"Wffi# iffi H

ffi¿rffiæy* iffi- ffin ffi ä',H ,Hffi"ääHîïffiË wÆ# 
f 

.',# 

#
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Findings
DH Êtigibitiry/Ctaims Audit

Cl¿ims p¿¡d from Ocrobcr 1997 through May l99g were e,xamíned.
Mcrnbers lneligible ar Daæ of Scrvicc

Octobcräiilffåiffitooo' E4% orthis amour. was for craims wirl¡ da¡cs orscrvicc

TNOVA PCps

DC ar¡d PG Counry

S2 tn

PAGE l5/22

SomcINOVA pCR

r-colrBq"(.".t;Nifrffi:iyr*tton'¡cd as DH onlv d.ring ocrober tss7. Thcywere au\- n3.4441n cÈims ç'6gi- n';;;il;i *:tri Hä";H'fffi,:"* ror3 had ddes orservice in ostobcr

ìiË'ËÏä,?:::yfe1."siost ?.I^*,"r0.* wrrc,se rcp was caægorized as DC¡PG.
srrou,d ù; ü ;¿ii':Ëåtr"di.ii: î: : ärï.f'rtrffi.î whcn,høv

Temed pC?s at Daæ of Serr¡ice

In Ère process of ocrforrr¡iug the audiq SlE349 io cl^izrs werc found rPCP *¿s ærmed å. *'. a"."îr-,.*ã.ì ïñ"ï yrjîd."ä:åî:.": ffi"ffiä"?iäH"*"
ËËFTï'3:fr:* "'Ã;; i;;;"*'bre ror arr M.áiä mcmbers t¡nress úrc mcmber,s pcp
Six PCP grou'rs were asso^cíated whrr these cra.igs.. r.v ,t* 3gg4, Associaes ín Medicine o¡ corr¡.crbia
kim"'v care Associatcs e4-23' 

"**ä;La*u'i,,,o-isóáî'å.-,, þ"v c"riii,äspri.".yffiii tråï4 
I 65 I' aru pr'v'¡.äfuËä * a ur"rð ***' ä" ; and 4De s,Meadowbriase

The roal a¡nou¡¡¡ for which NyLCa¡e Mid_eda¡rric sl¡ould be responsiblcis.$76,433, which is the su¡n of*,t"î-i"#rr::urid 
ro be charsed;s;¡drirb. 

members *h; ä"î;rgibre ard for ne_c.., who had

:P l6 'gg lS:Øg
PÊGE. ø I 516dv-000052
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t,
o

I NYLCa¡e IIeaJth Plans of the Mid Atlantic
Doctors Health

Monthly Capitation Calculation
For The Month of

41.05 ll,0æ.¡

1998

$ 40.82 2t8 $ s 4t.04 il,247 t 46t.59J.e7s- s 39.89 4,66E

s 40.e2 2¡8 S r,899.26 s 40.70 15.915 S 647.il5.80
aaa¡tùaaa ¡lao¡aattlttt ttttf ltaatttaa¡ ttaaltttt altf taa3artlt ¡aaa¡a¡.aatr.al

PCP CAP @rid ro Pbyriciang
Clnic Crp (Prid ro Physicien Goups)

PCP tor¡J
¡ttr.alaaaaalaaaraat¡aaaaraaaaa,at¡ttrra

Uodcrignarcd PCP Cap
HOSP Crp
\ltobcnhip hemiu¡¡
Phrrorcy Ri¡tr¡ h¿oiuo

lrior prid
tqrticor
OrPrri,rr
gR
Phyricius FFS

Pharnrcy Chimr ¡¡¡o¡¡
Toul Ch'tms Pdd

Cr¡vo Or¡t of N¿rwork Capitrred Scrvic¿¡

Opbrlaloologl
I'feoul Hc¡l¡à
Rrdiologr (MNS)
Rrdiology (M B¡S-. Fredcri*)
R¡diology (AIrft)

Rrdiology (Crlvcrt)

Rrd'nlogy ßatlcrr VA. l¡n¡gi¡t)
fudiology (DIAG Radiotofy lø¡¡i¡a)
R rdiology (Dimtioor Inrging)

Totrl Capiutcd Serviccr 
^.b.,1 y,i ¡et!,

Cl'.irr 3::c.:-d'.¡r-rrh ¡rj1 Oq /.r, t..,
Tu,¡l Dcduction¡ ì

),la Crp

. Cr¡h Wi¡e Cdq¡htimr
Crp thb nootb
rdjururur

Ddicit Carry Fo¡r¡¡a¡d

Net Wi¡e

$

$

t
arrr

39.89 4,66E

452,695.71

t86r20.83$ st

3 t43.90
s 4 ¡.40

0

I t ¡4.50
s r4.2'l
s 3.99
I 56.39
t 67.U
t 2s6.58

40.70 15.697 t 638.916.54
taaar. t¡att¡ttttrat r!¡¡ts¡rattal¡

$ t0,4t6.39
15.701 s 5,399,526.80
3,356 ¡ 138.938.40

s

s 5.54E,88t.59

s 338.08 2tE S

¡ 3t.82 3.u2

t 343.82 t5.9t9

!j¡!-.82 3.t12

t u2.93
3 14.07

3 3.94

s 55.62

5 66.51

¡ 253.07

r5.9t9

¡j.v¡i
l5.9lg
s,7sz

707

5,8E1

6t9
556

545

73.70t.45

99,97l.t2

s 172,726.57

s

¡ t0.4r6.39
I 5.4?t.!!t.5
s r3E.93E.40

t 99,@5. ¡2

r5.70r
15.701

¡5,70t
t5,70t
¡5.70t
15.701 t 4,v28.s92-92

s 5.2t.60E.¡6

t5.919 s t.797,70¡.30
15.9¡9 S 221.97t..r5

15.9t9 S 62,69?.12

15.919 S tE5.36t.E6

15.919 S -1.058,Eil.19
15.9t9 S 4.92t.5e2 92

sf

t,?lJ,o/t

¡lt

s10.69t.965.56

5 l9.tû2.r0
J ¡vJrà¿.r,

3 , ¡5.1æ.99
s 31.636.00

t t.t8E.50
s 38.226.50

I 1.404.50

s 2.22A.00

¡ 2,997.50

s t,76ó.(þ

s 249.969.76

3

s

s

s ¡0.69r.96t.56
i ¡{.9;0.5:6.!:
s (9.248.910 03¡

¡.20
0,oJ
2.Zt
550
5.50
6.50

5.50

4.æ
5.50

r,4tzs 5.50

(9.248.920

l{0
(u.r5E.060 2¿)

9rli9n 5:05 PM Prge t 5cp 9E fi,,0,,,
16dv-000054



Exhibit J

sl_cf'lGoP " ã3¡jio sÍ!

16dv-000055



'ø,38 
I3:4 I FR P ¡ PER Ì'IRRBURY L LP

tO-9o 13. ¡6 t:ROH'OOCTORS r{E^LTll

TO 3øEZHlZtZ8356øEll P.øBl36

t o r.¡ r oci5q SeOG .'AcÊ, S/3g

(a) m.H:ffiHffiäf##"i$
afuvc.

ií1

(b) ffi#ffiåäffiã*î
P.".do*" to implcroc,ú tlc provisiora of this.Sccrion

t-4.2'

s.43
shltt.suþr¡qÌt"'""tlyi¡voicctol[fl,Ca¡eMienrla.qticforiscogs
associ¡tcd witn tlo fi.loctions oF tbc Docfors Elcaltb Rrpricing Group but

such or¡+rio"t r cosrs shall conform to comncrcially rcasonable

guidelíocs. i{lTÆr* }Æd-Artaris úall pay D"g* Ecalrh rhe fr¡Il

emouBr of tte moa6ly isvoÎcê c/iúiÂ æa (10) caleodardays q¡.recÊiPr'

3-4A Þv.merrt of A*rroved-ClnÌms. ¡[1-fÆ¡çl6d-Aflantic sball make tiio¿y

p"l-r"a for-Ji "ld* approvcd for ¡ra¡rmeat- by Docrors EeaI6 in

accg¡dæctwitr prwisioos o*'Sc.¡l*3-a¿(O(a) abovo, and in accorda¡cc

' c¡üË appliczbb law a¡d rcgulatioú The cfaim PayEeûts s¡iII bc rwicçscd

Uy tbc-pørties a¡¿ reconcf,k on a m'ouúIy basís ustcg mgürally *'e".btc
. p*oao.o. Tb.c total pa5æ,eu6 oo s¡ch'I-ims madc o padclpacng '

:g.uid..r by NYTfare-lvfid-A¡lalric'ia a¡y calesdarmooú shelr þ
dcdu6cd ftom tUo coupcosarioÛ dnÊ Ûo bcpaid to DoAos Ecalü U¡rdc¡

scaion 6.1 oo t¡o testh o05 ¿¿y of ús fotrosing moñrh Io úe evcat

úat dhc ffiI e.mor¡nr for Oi+ns lsia by NfT.G¡e }fi&aü¡nic excecds thc

total coryeosaliou duc to bcP¿id toDoôrs E[cafh forüai monú, rhca

¡,ItTÆe¡Ê Mld-Adaric *+n inoicc Docfo¡sEealth for Ée bal¡opc&¡c

.and Do<¡o¡sEcâüh sallrei ¡nry¡aro¡Gd'ìAihDdc wÍthiq süty (60) days

ôf thcdercof rcccþt of * ist¡oicc'

s.4s Spgfal ìR ea,"çFf- tion s- o f lt"gTÆ3*-l\fidglfhnt? ¡ri'rc"- ¡c¿-
.+edi"..e*r.ds t¡"t t "al 

pecÍItr alt of b o[ilÍgüiæs fÊIard æ c¡eÍús

"/folrìcÙ.¡pd iu accuorercüIly ¡easooabþ B,@ef, sriaty b, acco¡Ua¡pc

wiú, rbc tcms r¡d cæeioss oi ti¡ Scúio 3.4. rld Cicdy Íq ¡rcc¡ú¡ce
rr'ith 60 ag!Ëcablr.sa¡dads h tho bcâtrh cale indrrsrry for Úe üEcty
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SEP- ¡ o-Fg ¡ { .. SS FROñ r DOCteRS }tEALTx

DOCTORS
HEALTH

/tl tÂrSrrS¡rt ot@hg

Soptember4" 1998

Jotr D. Ernerson
Presijent and Chief F-xêq¡tivs Officer
NYl-Care ¡-loalth Phrtc of tho Mll-Athntic, lnc.
76Ol On Glcn Drtuc.
Groenbcll Maryland 20n O

DearJeft

TO rH6HtZtZ8356øøtH pRGE. øø6/ø13

lO¡{t065{5€e¡6 . PAGE ElII

RE: Scpternber 1998 Monthþ
CãCtaUon Cato¡fdion

I reccnüy recclved a copy of the Mor¡thly Capitation Çalcr¡latíon forthe month of
September. 1998. t was surprised to see thåt ¡fYLCaro has unit¡toralty decided to
cfiange tfrs rnethod of calculalion forSeptenrber. The calo¡lation, if dorç cor¡siler¡t
with the mdlod of calcr¡taion Íor overy mor¡tl¡ of the contrad perlod prbr to Scptember,
1998, woq¡d hã¡c rêvcalod a rpt positive cash balar¡ce in favor of Doctors Hcatih ln the
arnount of approximatêly $1.4'43,047.

\Mrü¡out Crplanatlon, NYLCaro has now cfrarged us for'ctairm inct¡rred bt¡t not
pa¡d through August 31. 1998'. Pfc¡sc rcvicw the er¡closed copy of the Ssptember,
1998 caJatlation and cornperâ it to thc encloscd cop¡es of the Odober, 1997 through
Argsst 1998 cals"¡htior¡s. I would epprÞciato your prompt assistance in having the
September, f 998 Gapitatioa Calculatþn redone consbÞr¡t wiür prior perlods to shor,r¡ tt¡e
above mer¡tionod positivo cash balar¡ca h our hvor.

As you know, we still have ¡ tot of issuec to resolve. Th¡s b no wey to bcgin that
process.

{,

B. Gold
Execrtive Officcr

cc: Sr.¡sen Lcfkowi¿

Dt x :n ax I I ¡: vt t t. I tlt vnt y,¡77y ¡
t ,t .ñ.¡.-.-¡ft¿u¡fl ll¡¡r t inlr ' t(ìh PÞ'r ' rhlñÊ y¡¡L. \frr'Jl t t? ¡ t t0.rfir.f¡.ßrt . lttg?.ritt.:lzÍ¡i3
('viÛ¿.\ûlL(1¡r¡r¡rrvlä¡lert3.ll!''ul(lxriþf)viço!i.ú.¡!r¡-llricaslìlLillt)ttttl.tto.¡trJ.:Ct{xt-¡xto.ji?n..rrrrl

SEP lø '98 t5:53 PAGE.øøS
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NYLCare Healrh Phru of tl¡e MirJ Arlantic
Doctors Hcrltl¡

Monlhly Capritation Calculation
For The Morrü of Septcmbcr l99B
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SEP- l6-SlA l4:52 FROM ' OOCTORS HEALTH

DOCTORS

IC| ¡4IøÈ¡5¿l stiø/

HEALTH
vít #ffÄiffi '6iiËftfq ¡c xr nA rL

Mr. Don Uu
Legal eounsel
Aetna US Healthcare
9E0 Jolly Road
Blue Bell, PA 19422

September 15. 1998

Oear Don

I have previously prwided you rny vieìfls in nry September 11, 1998 tetter as to why Doctors
Health does not owe NYLCare $2.6 miltion and why Doctors Health is entiüed þ suhsùantial
ofbets. You indicated to me in a voicenail on late Friday. September l l, lggg that you were
confused by the arnounts due between the parties and thatyou had no loourtedge that t{yLCare
was atternpting to draw doe¡n tñe letter of crediL ln order to simpl-rfy rnatters foryou I am
providing you with onty those offsets documented by NYLCare's Monthly Capirrafon report (after
excluding the improper unpaid clairns anrcunt) for September (dated Sep,tember4, 1g9g and
attached). and audit amounB agreed to by NYLGare tfrat are legitimate otrsets whictr must be
cred¡ted to Doctors Health. Supporting docur¡rentaüon of these offsets is attached. The
accounting belor uses the arnount due in Susan LeRowitr's August 13, Dernand Letter as a
starting poinL

August 13, 1998
AmounE

Less: Sept.4, 1998 Report
Surplus

Audit Adjusünent
Cred¡ts

Tobal Deductior¡s
Maxímum Arnount Oue NYLCare
bebre unresotved ofßets

s2,109.140.16

s1.787,689.4E

281.000.00

$2,068,689.49
$ 40.450.68

I trt¡st you will realze that it would be smart to back off on the improper LOC demand and we are
ready to pay prompüy the S40,450.68 an¡or¡nt The relevrant docurnenùatíon b attached. ln
srpport of the Atrd¡t AdjusEnent Credits we have atÞched NltCare correspondence b us on the
matter. We believe that there rnay þ at least an addif¡ona|5700,000 - S900,000 ín credits to be
acknowledged by NYLCare ln thc near ft¡tr¡re. I have attempted to reactr you and Davld Simon by
phone yesterday and bday. but you have not responded Þ arry of my calls. I hope tf¡at you wilf
call me back so as to Uy and reconcile üre ofßets whicf¡ have been set ficrth in this letter.
NYLCare's adions are unconscionable and your faílure to prompüy remedy this matter is only
epcerbating the darnages car.sed by the improper attempt to draw upon the letter of credlL Your
tlailure to even rehrm phone calls b further evidence of the callous disregard with which NyLCare
has heated Doctoæ Health.

Your immediae aftention is requested.

Sincerely.

cj-.i-r
James A. Gast
Sr. Mce President
Administntion and Legal Afü irs

cc: Davict F. simon, Esqt)()c'l'()Rs il ti^t.'n t. tNc( )t(t'r)RArËl)
lll.r"l \lrll lir¡r, I rr.'f.. . lt¡tlr I l,...r . ll\rrr-. \lrll. \l¡¡rrl'¡¡.1 .!l I l- . {ltt r.ir

SEP l6 '98 13:Ø4

'.i:frn - !::::,. t,til ,7')'¡ii
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SEP LØ '98 I6:4? FROII P I PER 14ÊRBURY LLP

SEp-¡O-5¡Gt ¡Sr lO FROHTDgçroRS HEALTH

TO IH6Ht?12F3=6ØØtE
tD3¡¡¡o6s4sgs6

riluÈ. v)¿a/ ¿.)
PACE 24/24

$CHASE
a

¿r.-,- rnralrrr?rÁ Þfivàtc S¡nk- N.A
:O(, A.¡Vùl 9àlrn WòY
i' ,rlr i,r..ìrh. St 33480

Easlitv-t-ee

LEgs(.qf-ç,redÉeg-

Waived

RrClrâ/rl M. DitrZr<¡
V.dê Pd(:(icreñ1

October 17 1997

Mr. Stewart B Gold. CEO

Doctors Health, lnc.

10451 Mill Run Circle
1Orh Floor
Owings Mills. MD 21117

Dear Mr. Gold:

I am pleased to advis¿ you that our affltiate. The chase Manhanen Bank (the'Êanlt') ¡s

preparêd to make 
"uå¡¡.U¡" 

to you a line àf creAit (the 'Line-) up to a maximum arnount of

ir r.ooo.oo0. subject to the fotiowing terms and conditions:

Loan ,\Tror¡nt: uP to $1 1'000'000

EaÉelygf: Doctors Heatth' lnc'

Puroosc: ff,[å"tr;ä:i:ï:ïå.;å:"'ï;:r,:l"Ï,1:ï"n"" 
o'

Priqlna- LIBOR + '5oo/o or Prime Rate

The'Ptime Rate'is tho a,lo announccd ¡'96 ¡ìmë to ¿irnc il þe
g"i*:t head otf,Ça as its pdmc coffiærciel lending ato'

.lJgOR. sh¿tt rnc¿n ïto ritrc per annum (øJndad upwards, ll neces9ry. to tha

ærsras¡ 1/16o/ù euolú öy tha ganx al ,ggtoxlmatcty 11:00 a m' London limc thto

ôusnoss dsys Þttor lo øc lìtst day ol such toen lor the ofloring èy tÙc Þaãk lo lcading

benks in ùo London lnipr'Þanr ¡n¿tuel of U S dottar dcAostts hav'ng a tcñ ol one'

lwo,lhreeorgxmonlhsand¿nÐmountcoñÞa,r,brercthepnnclpet',nþunlolsuch
læn. Acçru3d t(trclesl Qn L!}OR toans shetl Þe parcble a( lhe end ol eoch calend¡t

monlh and at ne ^aiuity 
of oacn toan LtgoR roans ¿re sublecr to usuel lûEcive

prwisøts at d grcaaYmcnt Prcñiun's

t e(e¡s-el-Ç¡Edif, Letters of Cred¡t issued under ¡¡¡5 linê of credit shall reduce

availabiliry under the lina by the amount of each SSLC issued

Upon issuance ând any subsequent renewat of any Standby Letter Of

Credit. a fee equal to 1?/o of the face amount ot tne letler of credrt shall

PAGE.ø¿4
SEP lø '98 I 6: ø8
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TERMS ATTD CONDTNOT.IS

PÂYMEHÍ TÊRM*
1. The n¡çfrcant agrees to paf Þ )r{r on dsmãnd in

sarne day fr.¡nds 3t your main office in Urútd StaÞs
curTen<)4

(¡) as þ drrfis or daims payãble in Uú€d Sutes
a¡rrency dcawn or rnade under the e rcd! ürt amor¡m
paT ü€reon wiú ir¡t¿rest frorn the datc of srch
paymem at a fltrct¡ating rate per annum equalæ 2%
aöo€ ü€ r¿ê pubfrdy announcd þ ¡ou frorn ünc
to tírre in N€î,v ìbrk ðs ¡our prlrna ßte, wh¡ó rãte b
r¡<yt ir¡ter¡ded to be the bMÆ{ rate of i.¡terpf dr¡ry€d
by yot¡ to ¡rur bonorerS @hlhrÈd qr tfe ¡'ais õf a
360 d¡y)rearfor ü¡e sd,nl rurnbcrof da)6 el¿Fset

þ) tfic eq¡¡halent of drafs or a¡ñs payap in
oloenqy od¡cr thãfl Uniæd Stãtes ol¡rerrcy dr¡¡.¿n or
nude u¡der üe Cred¡t corrisür,g of 0 the anÐünt
æil sr êa+ det or daim ü )Exr Éren apprratle
sellhg ræe for cable ¡zrufes to üc Cace ',vtrilre arø
in the <urrency in whid'¡ elú draft or daim b pqfâHc
Gf you haw m srdì se{Eng rãË at srdr ff d.ìe
Applìant siqJl pay you thc aóral c6r ro ¡lotr of
sctdemlaìt of yorrr obligeticn *iür respect to dre fft
o¡ daimì aod 60 imereg fron¡ ú'e d¡te sf erdt
pryment ðt ür€ rdte and qr the brns srt fonlr in
zubsedion 1 (a) hereof amd Crä) any and alf orler
expenses or drarges iqolr.ed by ycr¡ in isring or
effecung payrnent ur¡der the Credh in such for"bn
cl'¡rfEn<]C and

(4 s¡*r comrnidm for the licr¡næ dthe Creút
and s¡dt f€cs ãt srdr rdte es )'o{l d€terrnire and arry
and ell €rgrrses¡ oblgutbns, drarges, ¡nd líabilitþs
p¿¡d or irrurred by yorr or afiy of Frur
corr€spondens, ø for u4.rich you o¡ tlpy rrry
becorne li¡ble þg€ü€r wiü ¡Íterest ûon' üÈ &te
paid or inorrcd, at drc rate and on the tenm iet forÉr
in s¡bsection 1 (a) abc¡rc.

9tdt paymens $a¡l be madr free and dear of
and withotrt ded.tctiúr forany prescrrt orfrrùræfurelgrn
laxe!, leries, imFroçts, deductiorrs, d:arges,
wfthholdinç, ar¡d all f¡abilities wfth r€sprctûrer¿b.

Z You ere hereby authorÍzed to clrargb tÌ¡¿
Appl¡ar¡fs aæ.¡nnß) mainÈine'd wit¡ yq¡ úø ury and
rll ¡**,* dræ to ¡lr¡u herarnder.

ErEllsþñ&D¡aRÉAS€S, Oß MODTHCÃÍþN5 of TtE
CNEilt.
' 3. ln tfie er¡ent of arry ¡ncreas¿ eÉcr¡sion, or otlrer

modific¡tÍon of úre tenra of ü'e Credt ãt the fcquet
èrlyiûr the coûrer¡t øt arry Appl¡cart' trc requestst¡ii
be bindrng upon all Æp[ona and gruarðntors with
regnrd to: (a) ùe Credit so increæed. dended, or
où¡erwise modified! (b) drdfE or daims, requjrcd
sfat€rneng, arrd doau,*r¡ts ccvered ú¡ereÐ; md (d
ïÌy act¡m atm by yorr in accord¡rrcÊ ¡tith g¡dr
¡nseæe', g:ter6iorL or other rnodifi<atioru

RESPOT{SIBIUNFs ANO LIABIUNTS
4 (Ð t{€it}rcr},eu rcruryof yø,t coreaondensc\all

be rspor¡s¡bh foC and ü'¡e Aoollarr(s obts¿tbn ro

'sEP' îø'-7sË-t È'isî-'*r¡ ! t¡u,*¡rñ rn

reimbursc you shatl._mt bc alfeced brc (i) tÞ forrn
v1þTy,-R1arcy. sLtr}c€ficy, legàl etrct or genuin€nñ
OT OrA115, cllaul$. docJrn€frÈ, or reQuired sEtemems,
eyerl ry.s$ dfirfÈi, d¡irm- ¿oct¡mef¡s. or sffienrer¡ti
çhdkl ln fert ôñìJû tr1 h¿ in ræ æ rll * :--r:r
f *,f ff=d"t'i'i'ä*;;.ãråt.".Ë*Ë,'ã)'ffi
of -ay dr¡ft o'r, då¡rn to bear any refulencã oi acjequâÈ
reftrenæ to dìe CredrÈ ClÐ omÉsiorr, irrterr.ptLrriç, or
de{å},5 in t'arsrnissÍon or deliræry of arty nm<aç by mail
or telctnrqnision: Cty) ar¡y a(t efror, 

-defa,lt,-o'nrfolo4

or falure in hsir¡es of åy coræ+or¡dem or for ary
corequences arìsing frorn ca$€s bgond ¡ou ørtol
T M ¡ry payrncrrt agairtst præentaliolr of drÐfE, dad,ns,
doornenÞ q ÌÊquired gãternê{,trs whiå do rnt sùialy
compty $ü rhe Enr6 of ú€ CrËdit prù,ided srdr draftt
dain6, dæ¡rner¡tt or requind stõ6¡nefns s,ùa6nUaþ
comply wid, the tenns of *re Creúr yor¡ sfra[ have soló
dk¡aeüon to decide u,treóer b p+y àqainst daffs.
chirs, docr¡nrerns. or æquired {aterñents urhkh
*bstantialty comp! with the terms sf $e Creút

(b) Yor¡ am a¡drorized to acæpt an aurhêrnietcd
tde¡rangnission rlaim frorn ttrc bcrgficiarv onainino
any. required $atemends) in lieu sf aoy requlrÊd drañ
and any requÍred sigrred statemeo(s)- únless ûre Crcdtt
epresty providesto the cor¡tnry, thenpplicant egre€s
tlratyou ÍÈy wy oî pay aga¡nsÈ-as omþying 

",irñ treterms orf the Credif arry drðrfç dåìrn,-requlredgterr¡eflt or othø docr¡mer¡t oüe¡¡rise in order ø
wfitá suÞg¡ni¡fy @rnp¡i6 whh üê rerms of the
C¡edit træn if ary drafU daim, requifed ÍãDenrer¡t or
other doorrnerrt rnay be purporteaþ sgr¡ed ø issred þ
an adm¡nisùator, truge€ in bankruptcy, debtor in
Possession, ts.ignee for the b€ndftt of credrtors,
liquiJator, re@n€r, succesSof, þrd /egæsentative, ø
arry other pa¡ty juc{eedrng da faú,pr & lvre to üe
powcrs, righ8, or privileges of the perty u/ho '6

aUño¡iæd under rhc Credt to drðrv q lsle any drafo,
daims, requ¡rd staÞrnenB, or odrer dösJmqtts-

(d f¡ case of arry rariatior¡ bcbn¡*¡ üe Applbnfs
irstruaiors ar¡d tñe æqtrirernsrB úf üo Crêdit or
bctweeo doo'l¡nents or reqr¡ied stâterÉents æcepæd by
you or yqrr coneæoñder¡ts erd the requirernsrE of thõ
Cred¡t for whiô yur are dheruds€ reryorrslble hereundr,
¡ç app[ont sball be condurgræV deemed to haæ
w¡ired arry righ to object ¡o s.¡dr rartadon unþs
lmrred'retefy- upon aûy çplienfs rxeiF of a ogy of tfe
Crcút or of slJô docurnens or reoui/d s1aænieûts Or
notice ctf grçh variãtion the appt¡carrt files wrttten
objeaion with you specifying eeô ø¡iatbn to wrhich
objecion u made. rúo legal proceed,nq or aaion shall be
brouglrt by ¡pplia¡n against ¡ou artirtg from arry sldr
ranaion unless O tht App[carn sfpll frãr" giver¡ üte
'¡¡rrttcn rrotice as required h ¡lrb gJbëtiøt (d and 00
srxh þd proceed'ng oraction shaU be¡ønmerred h a
oucof <rmpetern¡urisdiajm siUing ¡rd*re Søe sf ¡Þ'n
York within one yoar after fre dete trtpn g¡dr copy of the
Credit or doo¡menß or required statements t¡rere
d€lr\ææd or mailed ¡e ¡¡ agplicðrt

(O A¡V acdon. ir¡aaion, or orr¡bim Ëk€n q

sttlDa-! À, tâ.. æ E. --. -l PA6E.øø316dv-000078



TO lH6Ëlzl¿8356ØØlË

tP:4lOggq5Ao6

i-'þ{u¿. êoJ/ LaJ
SEP IØ '98 I 6:33 FRON F I PER MÊRBURY LLP

SEp- I o-99 15 , 02 FRoll , DoCToRS IIEALTH

tÌCHASE
R¡charcl M. Oit¡¿¡r¡
V,tc P.(r(rde/t(

PAGE 4/24

a

arrr¿- M\^h ¡ tt I 
^ 

Or¡r, \ r^ Q r ^L ¡, ^
'¡i ft1.ry.ti â.tlñ Wðy
i'.r:.r ii,..ìr.h. Fl lldBO

October 17. 1997

Mr. Stewart B. Gold. CEO
Ooctors Health. lnc.
10451 Milf Run Circle
1Oth Floor
Orings Mills. MO 21117

Dear Mr. Gold:

I am pteased to advise you that our affiliate. The chase Manhattan Bank (the "Bank-) is
prepared to make available tO you a line of credit (the -Line') up to a maximurn amount of
S1 1.000.000. subject t¡o rhe foftowing terms and conditions.

Loan Amourü: up to 51 1.000.000

Eorrower Doctors Health, lnc.

Puroose' R¿finance ôx¡st¡ng indebtedness. support the issuance of
Letters of Credit. and provide for working capitat

LÍBOR + .59o/o orPrime RatePricing

Le.tterå-olçrçdit

The'Pqmc Ratc'is lhe r¡lc onnounced lrcm ttme to ttme Ðt úe
Eenk's ho¿d ofiìco e's;ts pdme coñmcrc;at leading tate.

'L|gOF shell moàn the r?tIG þer annum (ñunded upwerds. ll necessãry. þ üre
netÚs, 1/16%) quoted by t¡1a Ù¿nk at approximAlcty I I OO a.rn. London tìño thrce
ôus/acsS Clays pdor to lhe l'rrt cley ol such loan lor tne Ollering by ttti èÐnk tO teading
banks in the London lote*bank ñed<e! ot tJ.S doltar deposits h?,/ing . teñn ol one.
ttvo, thrce or slx months and an ernount comg¿¡aúe lo thc pnaçç¿! emounl ol such
loan Accrucd ln¡g¡çs1 on LIBOR toa¡s gÌtett ò< paydbte a( Ihe enc, ol ooch celcndai
menn àoct e( thc rnÐrunty ol each loea LtgoR lorns arc sub¡ect lo vsua! poleclrt¿
grov I ston S v, d pt I pay m e rrt pro ñi unv

Letters of credit issued under this tine of credit shail reduce
availabrlity under the ¡ine by the amount of each S8LC issued

bç.drlÉse.

Letqar Qf .Q(Êdjtfee-

Waived

Upon issuance and any subsequenr renew al ol any Srandby Letter Of
cred¡t. e têê equal ro 1% of the face amount of the tettar of credit sha¡l
be due and payabte tO the bank

CgP tA tOCl lÊ:âA ÞAGF AA¿16dv-000079
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C.el€lgrat

Loan Ten¡[

Princioal Amortization'

Conditiorls:

Mr Stewad 6 Goø
Doctors Heêlth. lnc
OctoÞer 17. 199'l
Page Twg

Cash. marketable securities and othar colfateral hefd in an Account
('the Account') with the Eank or rrs affitiates in an amount suff¡cient
to cover the Loan Amount baseci upon the foftowing rnaximum
advance rates:

. 1}0o/o - Ca-*r tn the Account and cenilicates of lsposlr. mar¡(et index
investments. morìey martet mutual funds m¿naged by úc gânk and othef
cach eguivalenbs in thc Account:

. 90to - Maúmum against U.S. Government Securitres and U.S. Municigal
Bo¡¡ds rated AA,{ by Standard and Pooæ or Aaa by Moo<ly's.

The Bank shall have the right to modìfy fhe types of cottaterat and
maryin requirements al any tlme.

ln the event that thc value of the Eligibfe coffatera¡ shail decline with
the effect that the Loan Vafue cteñned below shalt be less than the
ârnount of the loan bafance outstandlng. the 8ank. at its option: 1) wiil
require the Borower to provide additional'Colfaterat acceptab¡e to thc
Bank in its sole discretion. or to ñ1ake a principal payment to the
è)ítent nêcessery to ensure that tho outstandings are in compliance
with the Maxlmum Advance Rate(s): or 2) may seil the coilatêraf and
apply the proceeds to the outstanding loans in an amount suff¡cient to
ensure compliance wilh the MaXimum AdvanCe Ra¡e(S), "Loan Vatue"
shall m¿an the advance rate, as determined by the Bank from time to
time Collateral may be sold by the Eank without regard to the
Bonower's basis or hotding period.

One Year

None, this loan shall be interest only

This loan wilthav¿ no prêpayment penalties (cxcaÞtûg
LIEOR ptovisions, il eny)

TO IË6ËlZ128356ØØlÊ PÊG'tr' /;/stuLtr

tP:4lOGSq5€o6 PACE S/24

foents of Oefault shalll

. Non-pâyment of Ghase prrncipaf andlor interesl when due.
- Material adverse change in Eorro¡¿er's financial condition
. Failure to deliver audited financial statements with footnotes and schedutes and

corporele tax returns witn schedules on en annual basis.
- Bankruptcy or insolvency of Borrower
. Farlure lo delivar any other financial informatron that the Eank may reesonâbly rcquest.

PAGF - Aø516dv-000080
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Mr. Stew¡rt Ê Golo
Oodors Ho¡llh. hC
oaoÞer 17. 1997
Pege Tnret

The foregoing is for four infer¡¡ation only and does not constitute a cornrnitrnent by the
Bank. Ttr'e line is axtendcd at the Eank's sofe discretlon and is subject to the Borrowers'
rna¡ntenance of a satisfactory relatlonship with. and a financial cond¡tion acceptable to. the
Bank. This letter will bre gov'erned by and construed in accordance with the tauæ of the Stats
of Ncw York without regard to the pdnciples of conflicts of taws.

You hcreby agree to reímburse Chase for the reasonabte fees and exp€nses of its tegal
counsel arising in conncction with Chase's preparatjon anct det¡very of this letter and the
Facilily Docurncnbs. prepacltion and recordation of any UCC fifings. 1nd any other sxpg¡s¿g
necessery for Chase to cJose this loan rôgardless of whether or not Facility Oocumenc are
executed.

These facilities wifi b€ evidenced by documontation in form and subsrânce satisfadory to the
Bank.

Please iodlcate your acceptancc of thes€ terms and conditions by slgning in the space
provided below.

Very truly yours

^ft-,^,&/,*-' Richard M. DitÞio
Mce President

5¡ ot1
Date

qtrP 1d 'qÂ târø,?t PÊGE. øø616dv-000081
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CRID ]'IMIi PROMIS.SOIìY NOTE
(Eu ROD oL.LÁ. IVPR-f Mtr tì a. Ttr\

For valuc rccc¡ved. Doctors Health. fnc, (the 'Borrower") hcreby promiscs Ìo pay rothe order o[ The Chase M¡nhana¡r Ba¡k (rhe "Bant") a¡ irs office ar l2 I I Avqrue of rhe Americas,i'riew f6¡(. New York 10036 for ttre accounr of ¡he lending ofTicc of ¡hc Bank scr fonh on rhesignaturc page hereof (the "Lending officc"). rhe príncip"l 
"r¡¡oun, 

ol Elcven Millioo Dollars
1sl t.000-000.00) or. if less' rhc principal amounr of cach loar¡ madc by rhe Ba¡rJ<, ro rhe Bonower.on ¡he marurity date of such L.oan *hich shall bc (i) one calenda¡ ronrh after rhe darc of such Lo"¡',- in the cese of a Errodolla¡ Loa¡u or (ii)rjre da¡e recorded by thc Baok on its books, in the casc of a#€( Prime Loan: each, a "Man.iry Daæ"). In no cvenr shail any loan hereundcr havc a martriry dareiqqrsuchdatebeingtheFinalManrrityDatcofrhisnote.Exceptingreceipr
by thc Bank of notice frorn rhe Borro*cr indicating an akcrnare serecrion, the one monrh Eurodollar rateshall bc urilizcd.

The Borrower promiscs to pay inreresr on thc unpaid balance of rhc principal
anìount of cach such Loan from ar¡d including thc dare of such Loanio such Ma¡uriry Dare ar eithcr' (i) a floating rale Pcr annum cqtnl to thc Prime Rare (such Loan a "primc Loan..): or (ii) a fixed rare
Per annurn cqual to thc Adjuted Eurodollar Rate applicable ro such Loan plus .507o (such Loa' a"Eu-rodolla¡ Loan"). .4'ny principa.l nor paid whcn dr:c shail bea¡ interes¿ from and including rhe
date due unril paid in full at a rate per:utr¡um cqual ro rhe Defaulr Rarc. In¡ercs¡ shra¡l bc payable on(he rclevant Intercst Payment Da¡e, Interest shall bc c¿lculared on rhc basis of a ycar of365 or j66
days (in lhe casc of Primc Loans) ar¡d 360 days (in che casc of Eurodollar Loans) for rhe acrual
number of days elapscd.

All payments hercunder shall bc ma.de in lawful moncy of thc Unircd Sa¡cs ar¡d inimmediately availabte funds' Any extcnsion of rime for thc paymcnt'of the principal of rhis l.-toreresulting from the due date falling on a non-Banking Day shatt ue included ¡n rtre'compurarion ofin¡crest' The da¡e, amount' rypc and Maturity Date ofì and the in¡eresr rare wirh rcspecr to, eachLoar¡ evidcnced herebyand alt paymenß of principal rhercof sh¡ll be recorded by rhc Ba¡¡J< o¡r irsbooks and. prior rrr âr¡y rrar¡sfcr of this Nore (or. aì rhe discrcrion ol- thc Barrk. å( any orhcr rime).endorscd by rhc Bank on Schedurc A anached ro this Norc. Thc Bank rna,,, (but sha, ¡ror beobligated ¡o) dcbit lhc amount of :rny paymenr undcr thi.s Nr¡rc rlrat is nor made r¡,lren cJue ro arìydeposir accounr of the Bonowcr wirh rhc BanI.

l'lre Borr<lwer waivc.s Prcs€ntnìent. n()ticc trf dishonor- protest und arry ()¡hcr noticcor ti>rnulity rr.itþ rcs¡rect to this Notc.

sr ¡.u)0,000 Oc¡obcr_. lggl

I

SFP 1a 'gEl l6:El PAGE.øø?16dv-000082



SEP IØ ,98 I6:4Ø FRON PTPER MARBURY LLP

SEP-¡o-9€l tS¡o3 FROII:DOCloÊs HEALTH

TO lÉ6slzlz835EøØlË PÊGE.ØØ9/Ø?.

I D r <¡ r 05 54 S€ro€ PACÊ e/zq

l. Dcfinitions. 'lhc tcrm¡- listctj bclc¡'r sl¡¿ll r^L' dcfìnccj as l-<rltorvs:

-edjusted 
Er¡¡odollar Rate- shall rncån rlE- liurodr¡[far lìa¡e for such Í.oarr clivided

by onc minus ¡h¿ Rescrve Rcquircmcnt.

"Banliing Day" shall mea¡ any day on which commercial banks arc not authorized
or rcquircd to closc in Ncw York Ciry and whcnevcr s{¡ch day relarcs ro a Errrodolla¡ Loan or nodccwith resPect (o any Eurodottar Loan. a day on which dealings in tJ.S dollar deposia a.rÊ also c¿¡ried
out in the London inrcrbank markct.

'Collatcral ,\greemcnt" shall meen the Collateral Agrccmenr (Dirrc¡) darcd ocrobcr
_. t997, cxecutcd by rhe Bonower in favor of ùc Bank.

'Defauk R¡re- mea¡rs, in ,.spect of any amounr not pald when due. a rate per
annum during thc period commencing on the duc d¿te unril such *ouni is paid in full cqual ro: (a)
if a Prime Loan, a floating rueof 2%oabove ¡he rarcof inrcresr ¡hereon (incìudinga¡¡y m¡¡gin); (b)
if such Loar¡ is a Er.rodolla¡ Loan. a fixed rare of 2% abovc rhe rare of inrcres in effecr rhereon
(including any margin) at the time of default un¡il che Marurity Dare thereof and. rhereaftcr. a
floating rarc o[ 20/o abor,e the ratc of inrercst for a Prime Loar¡ (inciuding any margin).

"Eurodoua¡ Ra¡e' shalr mea¡ ¡!¡s rarc per annum (roundcd upwards, if neccsvry, to
rhe nea¡est l/16 of l%) quotcd by rhe Ba¡rk at approximarely I l:00 a.m. l.ondon rime (or as soon
chercafrcr as pracricable) rwo Barking Days prior ro thc firsr day of such L,oa¡r for the offering by
thc Bank to leading banks in the London in¡erbanli ma¡ket or Û.s. dollar deposis having â rerm
comparable to such Loa¡t and in an amount comparable ro rhe principal "*o*i of such Loan.

"Facility Documenß" sfrall mcan this Nore. rhe Collateral Agreement" ¡he líne of
credit offer lctter dated October 17, 1997 and any updarcs or rencwals ¡hercof, ærd any orher
documents insrrumer¡c* Ôr agrcements delivercd in connecrion wiù this Norc or the collateral
Agrcement whether by the Bor¡owcr or a Third Pany.

"He¡d Office- shall mean the head oflicc of rhc B¡rnk. curr¿nrly locared ar 270 park
Avenue. New York. NY 10017

"ln(crest Payrnent Dare" shall nrcan (i) l.rrr :rny prirnc Loan hereundcr. thc. l:rsr
Banking Day rrl'cach calend¿r moorlr¡ a¡ul (ii) f'or an,v ljurtxtollar [.tl¿¡¡. rhe Maruriry Darc of -suclr
loan: and (iii) lirr:rny Primc Loan or Eurodollar f-oen. on any payrììcrrr ot'princlpal.

"l.o¿rn Valt¡c." shall nrca¡r tl¡c udvitnce tatc. as tlr-.tcr¡rri¡¡ccl by rhu. []ank lir)rn (irt.¡r,. lo
tinre. assignc<J ttr c¿rch typc t¡f cr>llarcr:rf tþat rlrc Blnk ücccl)ts u.s cligil.,lc coílarcral.

¿

SEP lø'98 l6:81 PÀGE.ø'A816dv-000083
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"Prirne R¿tc" sh¡ll mcân tha( ¡ï¡rr.. ol-intcrcsr lir¡nr rinrc t(, (¡rnc unnounced by thcllank at thc t lc¿d Ol]lce as it5 prime commercial fending rarc.

"Rcgulation D- sh¿tl mear¡ Regutation D of rhc B<¡a¡d of Governors of the Fedc¡al
Rcse¡wc.Sysrem.

"Rcgulatory Change- shall me¿¡r any changc afrer the dare of this Note in UnircdSutcs fHeral' sLatc' or municipal laws or any forcign la*s-or regufarions (i";iu;ing Rcgutation D)or ùe adoption or meking aftsr sch date of any inrerprerations. ãirecrives or requesa applying ro aclass of banks' irrcluding rhe Bank, of or under any Unired Søtes fcderat, ,o,. o, municipal laws orany lorcign lar¡a or regulatioru (wherhcr or oor having rhe lorce of law) by 
"r,y 

cou.. orgoverrtmenral or monetary aurhority charged with tåe interprerarion or adminisrátion ¡hereof.

"Rescrvc Rcquircmcm'turl rne¿ur, for any Ewodollæ Loa¡, thc avcrage maximum
Glte a( which res€wes (including any marginal, supplem.nral or emeqgency rescrves) arc required. tobe maintaincd during the term of such Loan unde¡ Rcgularion D by member ba¡¡J<s of rhc Fcdcral
Reserve System in Ncr¡' York cicy wíth deposis excceding on" billion U.s. dolla¡s againsr"Eu¡ocr¡rrency liabiliries" (as such rcrm is uscd in Rcgulation Oj. wirhour limiting rhe effecr of the
foregoing rhe Reservc Requiremen¡ sføll rcflect ary orlrer rescrves rcquired ro L mainained by
such membcr banks by rcarcn of any Regulatory Change again* (x) any carcgory of liabilities
which includcs dcposis by refercnce to which r¡e Eurodóllar R¿tc is ro bc dereã¡ine¿ or (y) any
category of exrensions of credit or orher asscLs which include Eu¡odolla¡ Loarus.

"Third Pamy" sh¿ll mea¡¡ any party liable wi¡h respecr ro, or orherwisc granting
support for' rhis Note' whcther by guaranty. subordination, granr of sccurity or orhcr*ise.

Z. Borrowi¡g5; and preprymene. The Borrowcr sh¿ll give thc Bank noticc of
cach borrowing by 12:00 noon Ncw York Círy ríme üuee (l) days prior ro cach requcsred
bonowing of a Eu¡odollar Loan and by 12:00 noon New fe¡t¡ Ciry rimc on (he daæ of such
borrowing of a Primc Loan; provided that no Eurodollar Loan shall be in a minimum amount cquatto lcss than s250'000'00. Thc Bonowcr shall have the righr to make prepaymènß of principaì at
any time or from tíme to rimc; povided that: (a) the Bono*er shall give th.e Bank n<¡rice of each
prepayment by l2:00 noon New York Ciry rime ¡wo (2) days prior ro prepaymenr of a Eurodoltar
Loan and by t2:00 noon New York City timc on rhe dare ol'prepaymenr of a pri¡ne Loan: (b)
lÎurodollar Loa¡rs rnay bc prepaid prior to ¡lrcir Marurity Darc only-if accornpanied by paymenr of
thc addirional com¡:cnsation carcr¡rarccr irr aoc.rdancc *ith puagrtrph 5 bcrow¡ (c) prepsymenrs
shall bc apptied ro the ins¡allmcnrs ol principal in ¡hc in,ret or<tc¡ crf rheir maru¡irics; a¡r¡j (d)
prepaymenß for Hurodollar Loans shall bc irt a rninimum am(,unr êt¡r.rul r<> rhs lcsser of'5250.000 or
the unpaid principal amoun¡ of such f.<u¡r.
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3' ¿\dditiooal Coss. (1) Il as a rcsuk ol'any llcgularory (lharrgc which (i)
changes thc basis of taxationof any amoun(s payabte ro rhe lJank undcr the Norc (orhcr rh¿n taxcs
irrtposed on (hc ovcrall net ¡ncome of thc ßank or the Lcnding oflicc by rhe jurisdicrions in which
thc Hcad office of ¡hc Banl or the Lending oftìce âre locared) or (ii) imposes or rnodifres any
reserye. spt'clal dcposiç dePosir iruura¡rce or asscssmens. minimum capital, capital rar;ôs or simila¡
requircments rclating to any ã(cr¡sion of credit or orher asscrs of. o, *y acposia wirh or orher
liabilirics of the Bank, or (iii) imposes any other condirion affccting rhis Nore, ihe gr".k, dcæ¡mines
(which daermination sh¿Jl bc concluive) rlur rhe cosr ¡o ir of *"ting or mainuining a Er.rrodoltar
Loan is increased or any a¡nount rcceived or reccivablc by rhe Bank undcr this Note is rcduced.
thcn thc Borrower will pay to ¡he Ba¡rJ< on demand ar¡ additional amounr thar rhe Bank derermincs
will compensate it for thc incre¿scd cost or rcduction in amount.

(b) Withou¡ lirniting ¡hc effect of rhe foregoing provisions of rhis Section 3 (bur
without duplicarion). rhe Borrowcr shall pay ¡o rhc Bank from time to time on rcquesr such
a¡r¡ounß as the Bank rnay dctcrminc to bc neccssary (o compcnsare rhe Bank for any costs which it
dctermi¡res a¡e anriburable to thc maintenance by it or any of is affiliatcs pursuanr ro any law or
rcgularion of any jurisdicrion or any inrcrprearion. directivc or requesr (wherher or nor having rhc
forcc of law a¡rd whe¡jrer in cffcct on ¡he date of this Note or ¡hereafter) of *y "o* o,
governrncnral ol ¡noneqry authority of capital in rcspec( of rhc Loarrs hereunder (such
compcrtsarion to include. wirhout limica¡íon, an arnounr eqr.ral to any reduction in rcturn on assc6 or
cquiry of the Bartk ro a level bclow th¡t which ir could have achievcd bur for such taw, rcgularion.
i nteqpreado¡l di¡ecrive or request).

4. Unav¡iþbi1¡ty, lnadequaqy or Illegaliry of Eurodoltar Rate. A.n¡hing
herein ¡o rhc conrra¡y norwirhstanding, if rhe Bank derermines (which daerminarion strall bc
conclusive) rhnr:

(a) quou¡ions of interest retes for the rcleva¡rr deposirs rcferred ro in rhe
definition of Eurodotlar R¡æ ârc no( bcing provid¿d in the relcvant amounts or lor the rctevanr
nlaturitics for puçoses of detcrmining rhc ra¡e of inrercsr for rhe Loan; or

(b) rhe definirion of Eurodolla¡ Rare does nor adeqr.ntcly covcr rhc cosr ro rhe
Bank of making or rnaintaining the Eurodollar Loan; or

(c) as a ræult of any Rcgulatory Change (or any chanqe in the inrerpgation
thereof) adoptcd after thc darc hereof. ¡hc Head otïìcc of rhe Eank or rhe Llnding Office is sub.iecr
to any EXes' rescñ/cs, limiutions, or otlter clrarges. rcquiremcns or resrric¡ions on any claims of
st¡ch office ott nt)n-L¡nited Statcs rcsidents (including wirhour f¡¡nitarion. claims on nCIr-Unired
Statcs ofÌìccs or affiliatcs of thc Bank) or in rcspecr ,if ,h. cxcess ab<¡ve a specifìed tevet of st¡ch
clain¡s: or

(d) ir is unl¿wful for thc Bartk or thc Lending ()l'tìcc ro ¡nainrain rhc Eurodollur
[,oan ¡t the Eurodollar Rote:

¡'l ll;N. thc B¿rnk shirll givç thc Borrowcr pr()tììpr ¡ìoricc thcreol. ¡rrrcl so loog as sl¡ch ct¡r¡<.Jirir.r¡r
rc¡llairts in cl'lcct. thc cxisting fiurodrtllar l.<¡un shall ,^L:¡r in(crcsr ¡¡s ¡¡ [)¡i¡rrc l.oin u¡¡til t¡c M;,:trrrity
l)irtc of'sucl¡ l,():nr .rlrd rl¡c tlu¡rk slrrtll rnukc rrt¡ f-lurtxloll¡r t,r>ans

4
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5' Cc¡fain Compcnsation. Il'l'or any rcåson tlrcrc ir .r prirrciptrf ¡rynrcrrr 1rf q
Ijurqxlollar Loa¡l ort a da¡e othcr ¡han is Matrrrity l)arc (whethcr by pr.poyn.,.,r(, ¿ìccc¡cartío¡l or
trthcrwisc). the Borrowcr will pay ¡o thc Bank such amoun( or arnoun(s as shall bc s¿¡llicicnr (in tie
r¿'.¡sonablc opinion of thc Bar¡k) to compensate the Bank lor any loss. cosr or cxpcnsc which t¡e
Bank derermines is arrribr¡tablc ¡o such paymer¡r.

without limiting thc gcnerality of rhe preccdiog paragraplr. such cornpensarion shau
include an amounr equar ro rhe excess, if any of (i) rhe arnounr, of inrercsr *hich o(herwise wourd
have'¿ç6*.d on the principal amoun( so paid for rhe pcriod frorn the dare of such pa-vment to rhc
Maturiry Date a¡ a ra(e ptr annum cqual to thc surn o[rhe then applicablc Ëurodollar Rite 6rus an.,
margin) ovcr(ii) rhc in¡ercs¡ componenr,of rhearnount thc Ba¡r,k, would havs 6¡¿ in rhe Eurodotta¡
inrerbank market for dçosia in u.s. doilan of reading banrs in arnounrs comparable ro such
principal amou¡lt and with ma¡u¡ities comparable to such period (as reasonably deiermincd by rhe
Bank).

6. Represeutations. The Borrower represcns and wa¡ra¡rrs úat:

(a) none of the proceeds of the L,oa¡rs shatl bc used ro -purchasc,' o( ..carry,.
"margin srock- as defined by Rcgularion U of rhe Federal Raserve Board;

(b) it is duly organized, validly cxisting and good sranding under the laws of rhejurisdiction of irs incorporation or organiz¡¡ion, and has ali requisir. po*., end authoriry ro
cxecurc, deliver and perform is obligatiors r.mder the Faciliry Documenrs; 

'

(c) the Faciliry Documos h¿'rc been duly execured and dclivcred by rhe
Borrower and corstin¡te the legal, valid and binding obligarions of rhe Borrower, cnforccablc
agairst che Borrowe¡ in accordance wirh their ærms, .i"ç, as enfor"cmenr hereof and thereof may
bc limitcd þ bankruptcy. insolvcncy or othe¡ simitar laws affccring rhe enforcement of crcditors,
rights genera(ly and subject ro rhe applicabiliry of gcneral principals ãf .q,,i,y;

(d) tJre execution, delivcqy and performancc by thc Borrowcr of the Facility
Documents and all other documenls conternplared hcreby or rhereby. do no¡ and will nor (i) conflicr
with or constitute a breach of, or defautt under, thc articles of incorporarion or bylaws. or orher
organizational documenB, of tl¡e Borrowcr; or (ii) conflicr wi¡h or consriru¡c ¿ brcach of. or delault
under, or require any conscn( undcr. or rcsull in thc crearion of an,v lien. chargc or encumbrar¡ce
upon the proPcfty or asscls of thc $9¡¡6wec pursuanr ro any othcr agrecmant oi irrsrrumenr (other
than the pledgc of andsecuriry intcrest granred in thc collarenl) to which the Bonower is a pany or
is bound or by which irs properties may be bound or affccred; or (iii) violar¿ any provision of any
law, rulc. regulation (including witltou¡ limitation, Regularion [j ot'the Ëcd..ral Rcscr,re Board).
order- wrir. judgmenq injunc¡io¡r. decrcc. dcrcrmina,ion o, awar<l preserrrly in cf'l'ccr ha,ring
appticabiliry to rhc Borrowcr:

(c) no conl€nl', approval or aufhoriz¡tion o[ or rcgisrrati<¡n. clcclaration or tìlirtg
rvith any govcrntlìënGl authority rlr o(hcr pcrson or cntity i.s rcquirccl ¿s a co¡rdiriolt ro or in
ctl¡v¡cction with tl¡c tluc and vatid c'xccutit¡¡¡. delivcry ancl pcrf.lrnrirrrcu by lJrrrrowcf r>f arty li:rcitity
l)<¡cumcnt: ancl

5
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(t) thc¡c a¡e no aclions. suiLs, invcs(igations or procccding.s re*nding or rhrcarcnd
dt law. in cquity, in a¡birr¿rion or by or bcforc any or[cr aurhor¡ry invçr¡v¡f,r'or aftccting: (¡l t¡,ellrrrrowcr rhau i[adverscry dctcrmined, arc f ikely tcl lrrvc a rnaterial aducrx-.ffcct.n the pmspecLs
'rr conclition of Borrower: (ii) any par( of the collateral or any marcrial parr of the otherassas orpropc(ies of Borower; or (iii) any of rhe rra¡sactions conæmplaccd in thc Faciliry Documens.
l)orrowcr is not in defaul¡ with rcspect [o any judement. 

',rit. injunc(ion. onder. dccree or conscz¡r of
a¡ly coun or other judicial authority. which delauk is tikcly to h¿ve or has had a material adverse
cffccr on the prospcc(s or condition of Bonower.

Ëach borrowing requcs by the Borro*er under rhis Noæ shall cons(irute a represânration a¡rd
warranty rha¡ the gÂ(emenÈs abovc are true a¡d correct borh on the date of such .4u* and on rhe
date of rhe borrowir\g. Each borrowing roquest shall also coasti¡u(e a represcnration rhar no evènl
of default undcr ùis Note has occurrcd a¡rd is conrinuing or would rcsult from such bonowing.7' Evcnts of Dcfauli f f any of tho-fotto*ing evcnrs of dcfauk shall occr.u and
bc continuing:

(a) rhe Bonrowcr shall fail ro pay the principal of, or inrercsr on, this Norc, or any
othcr amounr payable undcr ¡his Nore, as and when due a¡rd payable:

(b) ar¡y rePresenadon or warranry rnadc or decmcd made by tlre Borrowcr in this
Noce or by råe Borowe¡ in any Faciliry Documenr co which ir is a par(y. or in any cc¡tificate.
.docurnenr, opinion or frnancial or orhcr sracement furnished under or in connecrion with a Facility
Documenq shall prove to have bccn incorrcct in 

"ny 
marcrial rcspcc( on or after rhe daæ hereof;(c) tlrc Borrower shall fail to pcrform or obsen/e e¡¡y term, covenan[ or agrce-nent

con¡ained in any Faciliry Documenr on is pan ro be performed or obscrrzcd;
(d) the Bonower sh.all lail to pay when due any of is indebredncss (including.

but not limited to, indebtedness for bonowcd moncy) or any inreresr or premium thereon whcn due
(*hcrhsr by rhedulcd rn¿rudry, accclerarion, demand or otherwisc);

(e) the Borrower : (i) shall gencrally not. or b¿ r.¡n¡blc ro. or strall admir in wriring
its inability to pay its debrs as its debs become duc; (ii) shall makc an assignmcnr for rhc bcncfi¡ of
creditors, or pctition or apply to any rribun¿l foc ¡he appointmcnt of a custãdian. receiver or tn¡s(ee
for i¡s or a substantial pa¡t of irç assca; (iíi) shall con¡¡nencc any proceeding undcr any banknrptcy..
rcorganizatioq arrarge¡¡¡cnt, rcadjus¡ment of debr, dissoturion or tiquidation: (iv) shall havc had
any such pctition filed. or any such procealing shatl havc becn commcnced againsr ir. in which an
adjudication is made or order for rclief ís cnrcrc<J or wþiçþ rcmains undismisid for a period of i0
d.r,vs: (v) shallhavc had a rcceivcr, cusrodian or rrusree appointcd for all or a substantial pan of irs
prorÈny; or (vi) rakcs any action cfT'ecruating. approving or cons¿nrinu r(r åny of rhc evcn(s
dcscribcd in clauses (i) through (v)¡

(D the Borrower shall bccomc insol,rsnt, dissolvc or for arry rcason cca.se ¡o LÈ ir,¡
e.ristcnce. or shall mcrge or corsolidate;

(g) the Eorrower iS i¡rvolvc.d irr:r procccding relatipg ((). or rr.lriclr may æsutr irt. a
li>rl'citurc of pan or all of'thc Bortowcls or a¡ìy gcncrul ¡lr f imircd po*,r..r'* ¡-rssc(s:

(h) rhcrc.is. in thc opinron of rhc ßartk. ä marcriut ¡ttlvcrsc cl¡lrn{c ir.¡ rhe busincss.
prt'sprscts or tì¡runcial corrditiort <)f 

'th". lìorrrr',vsr:

(.l
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(i) thc sum of rhc l,oans (]u6¡;¡nd;rìg hcrtun<Jcr is at arry rir.rrc gr,-arcr than t6e
tggrcga(c LOan Valuc of ¡hc collateral pledgal to sccr¡rc ¡he Loa¡¡s:

O whilc this Note is in effcct, thc Bonower fails to fumish auctirod annu¡ìt fìn¡ncial
sätenlen$ of the Borrowcr including balance shcet. income su¡ctîent an<l sta(emcnt of cash flo* to
the lJank within 60 days after rhe end of the each fisc¿t ycar of rhe Borro*er

(k) while rhis Notc is in cflcct. the Bor¡ower fails ro fumish ;rì(sri¡n sratemens of
thc Borrower including bala¡ce shect, incomc scåtemcnr, and statement ol'c-sh fìow. covsring ùe
prcvisus tìscal quaner and year-ro-datê resuls ro bc fucnishcd to thc Bank wirhin 30 days of-each
tìscal quarter any Facif iry Documen( grar¡(ing a sccuriry inrercst ar any tirnc a¡rd for any re¡son shall
cù¿se (o create ¿ valid and pcrfe<ed fìrs¡ priority sccurity interesr in a¡rd ro rhc propcny purporred
to be subjcc( to thc Facility Document or ceåses to bc in full force and effccr or is dcclared null a¡¡d
void. or thc validity or enforccability of any Facitiry Documenr is conresæl by any pa4y tc ûre
Facility Document' or such signaory ro rhc Facility Documen¡ denics it has any further liabiliry or
obligarion undcr the Faciticy Documeni

(l) at¡y Facilicy Docurncnt granring a securiry inr¿res( a( any timc a¡¡d for any reåson
shall ccase to creatc a valid and perfected first priority sccurity irrrer.sr in and to rhc propcrty
purponed to bc subject to thc Faciliry Docurncn( or ceascs ro be in full force and effect or is
declarcd null and void, or the validiry orenforceabiliry of any Facitiry Docunrenr is conresæd by
a y W1y to the Faciliry Document. or such signetory to thc Faciliry Documenr denies ir has any
funher liabilicy or obligarion under rhe Facitiry Documenr;

THEN' thc Bank may, by notice to thc Borrower. declare the unpaid principal arnounr of rhis Nore,
accrued intercst thereon ar¡d all othe¡ amounts payablc under rhis Note due and payable w¡ereupon
the sarne shall becomc and be forthwith due and payablc wirhour prcsentmenr, demar¡d. prorest or
funher no¡ice of any kind, all of which are hercby cxprassly r^rajved by thc Bonower, pro,rid.d rh.r
in thc casc of ar¡ event oFdcfault dcscribcd in cl.ausc (e) abovc. rhe unpaid principal amourr of rhrs
Note. accrued interest ar¡d otlrer arnounls payablc undcr rhis Nore shali bc im¡ncdiately due and
payable.

& Erpenscs. Thc Borrower agrecs to reimburse the Banls on demand for all
cosls. expensês and charges (including. wi¡hour limiurion. fees and chargcs of cxrcrnal counscl and
cos6 allocared by in¡ernat lcgal counsel) in connecrion with rhe preparadon or modific¿cion of the
Facility Documenß. pcrformance or enficrccmenr of thc Faciti ty Documcna. filing and record¿rion
lêes" or the defcnse or prosccution of any rights of the Bank pursu¡ìn( to any Facitiry Documcnts9. Jurisdiction.

¡rclcjrcss spccifictl oq thc silvn:rtrrn: nage hcrc,,l'. r¡r i¡r thc Borrowcr.s,¡¡I¿5 .tJlçflujcaiti¡s
atldrrxs :s sct Í(rrth in ths lhl!"

SEP lø '98 l6:Ø3 PAGE. ø I 316dv-000088



5EP LØ'98 I6 4? FRON PIFER MÊRBURY LLP

SEP-lO-!|Ê rS¡oE FROII¡DoCTORS HEALTH

any otller iurisdiction.

I0. Waiver of Jury Trial-

TO lH6Ë12128356ØØls PÊGE.Ø"5/Z'¿5

¡ o:4 ¡ ø6sq5eos PACE tq/24

r

I t' Assignocas; Participation. The Bank rnay ar any rime ar¡d from rimc rotimc scll' assign, ransrer or othcrr¡¡ise 9b*ï of all of any ponion of rhis Norc or of rhe Ba¡rk.sintercs¡ herein. Thc Ba¡ù, may fumr'sh åny inrorn,ation 
"ont*ing rhe Borrower iri rhe posscssionof che Bank from dmc to rime ro assignces (including prospecti.,rJassignees). The gorrower maynot "ssign or ransfer its righs or obligatiors h.r"un¿"r *irhour *re pior øi.n cor$cn( of rheBank' Notwithsranding any othcr language in rhis Note, the Bank may 

", -y time assign all or any
Po(¡on of its righa .nder this Note to a Federal Rescrve Ba¡Ì as collateral in accordance wi¡!¡Regulation n of the Board of oovemors of rhe Fêderal Reserve Systcm a¡rd rhe applicablcopcraring circula¡ of such Fedcral Rescrvc Ba¡rI.

17' Miscellancous' (a) Tt¡c provisiors of ¡his No(e are inrended to bc scverable.If for any rcason any provisions of this Notc ti'rr"tr u" held invalid or unenforccablc in *holc or inpart in any jurisdiction, such provision siall, as ¡o such jurisdíction. be ineff¿ctivc ro rhe exten¡ ofsuch invalidity or unenforcc¿bility without in any *"r.., affecting the v¿1¡4;¿r. or enforccabilitythcreof in any ocherjwisdiction or thc rcmaining provisiors rhereof in any jruisdicrion.(b) No amendment. modiñc¿tion, supplemcnr or ,rrai.,ci of any provision of rhisNotc nor conscn( to departure by rhc Borrowcr therefrom shall bc cffective unless rhe samc shall bein 
-uriring 

and signed by thc Bonower and the Ba^k, a.rd rhcn such waivcr or consenr sha, beeffecrivc only in thc spccitic íns¡ancc and for rhe spccifrc purposc for which given.(c) No faih¡¡c on thc pan of the Ba¡rk to excrcisc. and no ictay in cxercising, anyright hereunder shall oPcñte as a t¡aiuei thereof or preclude any o(hcr or funher exercisc thereof orthe exercisc of any other righr. The remedies hcrcin prorriocd are cumurarivc and not excrusive ofany rcnredies providcd by law.
(d) As used hcrcirr. thL'(crm Borrower shall includc all signatorics hercro, if morr:thalr onc. ln such <vent. the obligations. refJrcsenuti<¡ns and w¿¡¡¿¡ties ot.rhc B<l¡lo,^rcr hcreun<Jershall hc .¡oinr artd sevQ¡¿f . rris Norc shail bc bindirrg orr the B(ìrr)wcr ¿¡nd irs succcssors sndit-ssigns and shall inure t'o thc b¿nc'tìt ot'thc Bank and 1,, ,u*.rro¡s ¡ru<J assigns. cxccpt rhar thc[)(¡rrt>wcr rnlty rlo( dclcgntc any of irc obligutions hercuncJc, *i,,lou, thc pri.r r*rincn sorì.senr of ¡hc[ì¡rnk.

a

SEP lø 'Sg t6:93 PÊGE.øI416dv-000089



sEp tØ , 98 I 6:43 FRON P I PER NâRBURY LLP

SEP-lg-g€l ¡S:ø6 FROrr:DOCTORS HEALTH

Lending Officc for tbc Loans:
The Ch¿se Marùar¡an Bank
One Chase Ma¡hauar¡ Plaz¿
New f6t¡. New y6¡¡ 1ggg1

(e) Anything herein fo thc c()ntrary norwirluurntlínq, rhc <>hligarions ot' rhen,.-...,..-,.-,{^- ¡Lf^ xl^¡- ^L-.r tPem)wqt unqcr rnls Ngte stull bc srbject to (hc Iimitation that paymcnß ol'irì(crest shall no( bc
ra-¡uircd ro thê cxrcn¡ that reccipr thereof woutd bc contrary to provisions of law applicable ro rhe
Bank lirniring raæs of inceresr which rnay b" charged or collccted by rhe Bank.(f) unl"-ss otherr^risc 4greed in writing. norices sha[ bc given ro rhc r]urk and the
Borrowcr at their respecd"e addresses sc( forh in the signaturc page of rhis Nore. or such othcr
addrcss communicated in rttitíng by cither such parry ro the orher. Notices ro rhe Bank shalt be
effective upon reccipt.

(g) Theobligarionsof the Bonower under Secrions J.5,8,9 and t0 hereof shall
survive the repayment of tta Loa¡s.

13' Goveraing Llw- This Note shatt be governed by and constn¡cd in
accordence witå the laws 6¡thc St¡teof New Yorh provided thet such choicc of law Ls nor
intcnded to limit r-ho m¡ximurn rarc of inrer¿st which may be charged or collecred by the
Benk hereunder if tbe Bank may, under rhe l¡ws appticablc to it, charge or collect interest ar
a higher rât€ thân is permissible under the laws of seid state.

To tH6Ëlzlz8356ØØlË
lO'qt06545906

PÊGE. Ø )'6/t¿a

PAGE NS/24

NCL

Inc.

/Lt ò

AddrescÍr. norices ¡a the ßank:
The Chasc Ma¡ùanan Bank
l2l I Ave<rue of rhe A¡nericas
New York, New fer¡ t 0036
Attn: John Ferranre

¡.ddress for noticcs:
10451 Mill Run Circle
lOth Floor
Owings Mills. Maryland Zt l¡7
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CO LI."ATF:IIA I. A(; Iì}: EM }:N1'

ln considcratio¡¡ of onc of ¡norc loans. lettcrs of clcdi( or o¡lrcr finarrciuf accorrrrn<.xlarions cr(cndcd by
f'f lli (:l l^Slr MANI{^TTAN BANK ôr arty of its subsidiarics o; atlillarcs (rhc '(}ar¡k-¡. rl¡e u¡r<Jcrsigned and rhc
lSuok agrcc ¡rs l'oltows:

l. l)ctinitions.

"Colhter¿l- mcens c¡Âch of ¡he following as identifìed in Ex.hibit R. and inclucles all addidons.
proceods. lcnèwals. invcslmenB and reinvøtmencs. substitrr(ions srrd arty surns of money sanding to ttç crcdit of
any account opcllcd or maintained by eny clearing sysærn for tlre undcrsigncd and undcr rhe direction orcontrol of
¡he Bank. whe¡her o(not listêd oo Exhibit A: (a) rhc deposrrs of rhe undcrsigncd wirh rhc Bank (*hahcrornor
hc¡d ¡n (rust. or in any custody, subcus(ody, safckeeping inr'¿strnen( rnanege¡nclr eccoun(s or orher eccoun6 of
Ihc undersigned with the Benk) (rhe -Dcposics"); (b) the srcrks. bonds a¡rd orhcr instrumenrs and securiri¿s
(whether or no( held in rust or in any custdy. subcustody. safekeæping, invesrm¿¡¡r marugemenr âcco{r¡¡5 or orhcr
acco{rnts of thc undcrsigned with r}rc 8¿rrk or any orher cusrodian or (rusree or clearing sÞ(ern) (rhe -Securities..},

(c) all Dcposia. Securities and any odlêr âsscts hcld in h.¡s(. or in any curody, subcusrody, safckeeping
in\,eslmenc tnan¡gcflrer¡t åc@unls. or other lccounts of the undersigncd with rhe Bank o( any other cus¡odia¡¡ ãr
¡rustce or cleâring systetn (th,c 'Account Asscts"): and as to all of ¡he foregoing all ce¡tificarcs. rcceiprs and odrer
¡nstrumcnts cvidencing the Deposits, Sccuritics and Account Ass€(s. "Clearing sysrcm- includes Ccdct Bank.
socie(e alroy.". thc Euroclcar S¡ætem, rhc Depositorv Trusr Company ("DTC-) and such orher clearing or
safekecping systern rhar may from time to time be us¿d rn conoêcr;on wi¡tr ¡ransåcrions rclaring ro or rhc cus¡ody
of any Sccuritics. ¿nd any depository for aay of rhe forcgoing.

-Liabiliries- means indcbtednesq obligarions and fiabiliries of any kind of rhe undeaigncd to rhe
Bank, no* or in the fururq absolutc or contingen¡- direcr or indirecr, joínt or several. due or not due. arising by
opcration of l¡w or othcrwis¿, and costs and cxpc¡rsr:s incurrcd by the Bank in connêcrion *ith the Collareral. rhis
Agcccrnent ôr any Liabiliry Docume¡ru

"Liabiliry Docurnent" rtreåns any insrrumenL atrecrncrrt or documcnt evidencing o,r delivered in
çonrìec(ion wi¡lr (hc Li¡bíf irics.

2 Graat of Sccuriry Intercst.

,\s security for thc p¡yment of all thc Liabitirics, the urrdecsigncd ptodges. (rar¡sfcrr and assigns to the
Bank arld gra¡t(s to ¡hc Bank a sccuriry intcrest irr and righr of sctoff againsr, the Cqilaæral.

i. Agreemcßrs ot(h€ Undersigncd and Righrs of ¡hc B¡nk

l'lrc und¿rsigned agroeS as folto*s a¡rd irrcvocably autlrorizcs ttrc Eank (o cxcrcisc t¡c righrr- ligcd b.l,r'.*.
a( rls ôpl,iotl. for its own bencfi¡. ci¡l¡cr irr ics own rìeme or in tlrc ¡ranrc of thc u¡ldcrsi3nc<.1. arrd appoints rhc Ba¡rk
as its ¡ttor,'¡sy-irr.fact tO ¡¡kc all acdgn pcrrnirred undcr ¡¡iS Agfêcrìì€'(.

(a) Deposlts: Tltc Ban\ lttly: (i) rertew tlre Oc¡l:irs ()rr tcrnts ¡nd lirr ¡xrirxls thc lìsnk dct¡t'ts
rp¡rropriutc: (ri) Jc'ruand. collccL and rcccirc ¡>oyr¡tcr¡t ol',irrr.v orr¡rirjs tx'proolcds <Jue t.¡.to bcconre dr¡c ulrdcr ¡hc
(XpOSirs: liii) e.rcuutc anv ;n$rrrrnqrrs rcquirc<J f'o¡ thc wi(h<Jr:rrr.¡rl ('r rcpi¡!.ntcr1 ol'thc l)cprxits: (iv) irr llt
rcsp€cts <l,itl w;lh tlrc l)cpoSits as t[ìc ()\vrìcr: providcrJ tlìi¡(. âs rrr (ii) rlrrtxrglr (iv). urrtil thc 1¡ccurrc¡rcc ol u

Ocfaulq tl¡.: tlu¡lk rvill <rnly rakc ¡lu¡ ac¡ir¡r¡ it'. irr it5 ju(g¡¡¡(:nl. lirlrric. tr) t¡¡kc tlìât acri(\r w,rultl irnpoir its ri$ttS
u¡rder tl¡is Â grccrrrcnt,

SEP lø'98 16284 PÊGE. ø I 616dv-000091
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(t)) .Sccuritics: Thc B¡nk ntty: (;) ¡fi¡nsfs.r ((r tt¡c:¡cc()rrn( ()l'tllc Barrk arry Scct¡ritics wl¡c(l¡cr in ('e
lxìsc{si()r¡ trl. r>r rcgis'tcrcd in tlrc tìArnc of. rl¡c l)TC orofhq'rclcariu.g sy.s(cn¡ or tlclt] orfrcr*is".. (ii) tra¡rsfer ¿o rhc:rcco(¡n( trf'¡!rc Brrrk witl¡ an/ Fcdcral Rc:cr're llartk any Socr¡ritics hcld in hrck cntry frrrm r.ith any such FedcrafP¡*,.¿u.. llt'r1,. .'.J /lii\ r-^.f-r^ ¡L^ ----^ .r.t-- õ.'!L.!år vL {rc¡¡i.r s¡¡u t¡¡¡/i ¡{.¡n5¡çÍ (9 rnc fiã¡Î.¡C i)¡ ¡tìe ¡Jår1h Or t¡S ¡ror¡¡inc\e åny SCCUfitiCS fê.tis¡Cfcd in the name Of ¡heundcrsisncd and hcld by thc Bank ¿¡d completc and dcliver any rìêcessâry S¡ock powcrr or o(her tramfcr
in.s(run¡cn6. provided that r¡n¡il the occurrencc of a Defaut¡. the Bank *ill only rakc rhar u.rion if. ;n iß juag;f:r.
faiturc to (akc that action wor¡ld ímpair iU righrs undcr thiS Agreerncnr.'lÏc undersigned grants to the Bank an irre.rocabte pcoxy ro vg¡s any and all Sccuritics and give consen6r
waivcrs ar¡d ratifications in cor'ìr¡ect¡on with thoæ Secr¡ritics. grovided rlrar until rhe occurrcnce of a Default rh,.:Banl wilt orrly t&kc ¡h¿¡ acrioo if. irr i¡s judgmcnr- fairurc ro r¡ks rhar ac¡ion *ourd impair its righrs under th¡s
Âgreenrent.

All paymenc. dis¡ribu¡ions and dividends ín securiries. propcay or casrr shall bc vaid, dircccly to and, e(
¡he discretion of thc Bank. reuincd by rhe Bank and hcld by ir un¡il applièd as pro"idj in ¡his og.".,,,"n,. *¡ddirion¡l Colfarcral; provided óat unril the occurrencc of a Dehul¡. inìer"st on òcposits and cash divi¿sr¿r.,
securities paid in the ordinary co.rsc will be paid ro rhe undcrsigncd.

(c) Ge¡er¡l: The Bank may. in its namc, or in chc name of thc undersigncd: (r) execute and file
financing sa(emcncs under thc Uniform Commercial Codc (rhc -UcC'). or arry oìrh., fiiing, neccssaÐ/ or
desírable lo cree(e. pcrfecr or præerve its securiry inreras¡, all wi¡¡qu¡ notice (exccpt L rcquired by applicable law
and not w¡ivable) ¡nd without tiabíliry exccpt ¡o account for propcny acualty rcc¿ived by ir: (ii) demand, sue for.
colloc¡ or receive any money or pmpcrV at any rimc payable or receivable on ac€ounr ãf or in exchange for. or
makc any compromise or scnlemenr deemcd dcsírable wirh rcspecr ro, any iæm of ¡he Collareraf lUuisfratt Uc
undcr no oblígation to do so); (iii) in is sole disc¡c¡ion, modis rhe rerms of any Liabiliry or retcase any írem of thc
Collateral. without incurring rcsponsibility to, or affecring any liability of. ihc undersigned: and (iv¡ make any
notification (to rhe issuc¡ of anv ccnificaæ or Sccuriry. o. ãther.risc) or rakc any other irion in connecrion *irh
rhe pcrfection or prcscrva¡ion of irs sæurity íntc¡es oî uny cnforcemenr of rcmcdics. and rerain any documents
¿videncirrg rhc ¡irte of rhe undersigned ro any irern of thc Collarcral.

Tìe undcrsigned agrees thar it will nor scll, assign. or o(lìerwisc disposc of, granr any oprig¡ wirh r¿spocc
to. or plcdgc. or oche¡r¡risc encumber the Collarcral. or file or permir ro be filed any financing or like ,,",a¡¡tn,*i¡h rcspccr ro the Collaæral in which th¿ Bank is not narncd as rhe sotc secured pârt). A( the icgucsr of rhc Bank
the undersigned agrocs to do all other things which ¡he Bank may deem necessary or advisablc in ordcr ¡¡ perfec(
and presenrc che securicy interest and to grvc effect ro rhc righrs cranrsd (o rh; Bank under rhis Agrêcmenr o¡
cnable ¡he Barlk tÒ ccmply wirh any applicable l¿ws o,¡ reguletions. Norwirhsanding rhc fercgoing. ttri Bank does
not assunìc any duqv with resPoct to the Colla¡cral and is nor bc rcquircd ro take any action to collccr. prcserve or
pro(æ( i¡s or the undcaignods rigttts in any itern of the Cotlareral The undersigned releascs ¡tre Bank and agrecs
to hotd lltc B¡rr¡k harr¡less frorn anyclaims. cåuses of action and dcnrands ar uny rime ari5irrg wirh rcspcct ro ¡his
Agreemertt, th€ usè or dispositigrr of any.. itcm of tho Collaterat or any lcrio¡r taken o, onirted ro be raken b¡,thc
Barrk wirh rcspccr rl¡erçro.

Thc ri:lhts grantcd ro ¡hc Eanf( pr¡rsuan( tO lhis Agreemc¡r ¡¡rs in addition to the riglrrs gr.¡rltcd tq ¡he Bank
in any custo(fy. inr¡es¡t¡t¿nl manâgcmcnt. lrus( or similar agrcentcr¡r. lrr c¡rsc. of eorrflicr bcr...cc,r rhc provisiorrs of
tlris Â-erc'emc¡rt artcl o[any oúcr Such agfc€¡ncnr, rhc proviSioos ()l'tlìiS Âgrr..ctnent wif I pre.r¡il

Ulllcss llìc con(cxt otherwise req,rircs..rll (crms usal in rhis r\grcenrc¡rr whicl¡ arc dclirrcc¡ ;,r ,¡," gQÇ rvifl
havc tl¡c ¡nc¡¡,rirt.¡¿s statcd in rhc UCC.

.¡ l.o:¡n V:rluc of the Cotlrrtcr¡l

'l1tc rrrrr.fcrsigtrr*tlgrccStlUt¡rtlll Iir¡rss tlrcnr¡to(ut( ol thc l.r:rbili(rc.s ltâ] .r¡¡1 c.\cct,t tlrs i¡{grcaütc I,(r¡¡¡l
Vah¡c ot'lhc (irllltcrul 'lhe undcaigrrrt will. u ¡trc lþ¡¡k's o¡)¡r().. uitlrc¡. sultptcr¡cr¡[ rlrc Crll:rrcrôl or rnakc lny
payllìqt¡r tt¡tdCr tl¡c l.l¡bilitieS tO the Cxtcrì( tìucc,Ssar)/ fo ctìSurc crxt¡l)titrrlcc *ith this pr(rvtsi(,rì .)r (lì€ Bârlk mty
liqui<Iarc (ì<lll¡¡rcr:tl t() tlìê exÌen¡ n€c¡Jss¡try r¿) c¡r.surc ccrnpliaacc wirh rhis pruvisiorr. "t^rítr V¡¡lr¡c" mcgns tlìc
valuç ¿-*{igrrcrl by thc 8.¡ok frotn timc to tims. ir¡ its s.rlc rcas<n¡hlq tf iscrctiorr. to t¡âch ircr¡r r¡t'rlrc (ìrilarer¡!,
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) Currcncy Convcr:ion.
Iìrr c¡lculn(ion Purposcs. any cuñctìcy in wt¡iclì rlo Collatcral ir dcnr>rnrrrar!.d (r¡c -(irl¡¡rcr:¡l 

crrrreucy,.)will bc c()llve.Îcd into tl¡e currcocy of rhc Liabilitres (rhc -l.iabiliry crrrcrrcy") ar rlrc spr rarc of cÀchînge for theptrrchirsc of rl¡c liabitity Curreney with the Collo¡crrl Curre¡¡c.
<recr.s:r¡,propriarc (or. irno such '"r" is;;;;;;;:ilïí;i::î,;i.l'::;lîJ';ii'Jl";:.äj[""?îi:
Bartk's last quotcd spot ratc) or er¡othcr prwailing mrc rhar rhe Bank dccms nrore appropriarc.

ó. Rc¡rescntetions and Warranric.c.

The undeæigncd represczrt5 and ,,.arranrs: (a) rhe unde¡signed is rtre solc ownçr of ttrc Collateral¡ (þ) g¿Colfatcral is fr¿c of all cncumbrar¡ces cxccpr for rhe sccuriry inte.esr i¡r fa,or of rhe Bank cre¡ted by thisAgreeme¡lt: (c) no ¡urhorizations, cons€nfs or approvals end no nolice ro or filing wirh any governm?n[al auchoriryor regulatory body is requircd forúcexecur¡on and detivcryof rhi5 4,,=çr.n,-o. rhc excrcise by rhe Bank of isrighrs aod remcdics; (d) ú€ exec¡¡(ion, dcJive¡y and perfo.mancc of chùRgrccment will nor viol¿re any provisionsofapplicablclaw'n€ulationo<ord¿r¡ndwitl notrcsulrinthcbceachoi.o,consriruteadefauk orrc{uireanycoos€nl under any aglêêmenq in¡f,rurner¡¡ or docurnenr ro which thc undcrsígned is a parry o(by lvhich it or any ofits properry may bc botrnd or affectcd; (c) as to Deposis a¡d Ac¿oün( Asseq the undersigned has nor withdrawn,cancclcd' bcen rcpaid or redecrrrcd aJl or any pan of any Dcposis or Accounr Asscts and thcrc is no such pendingagplication; (fl as to Sccurirics, rhe Sccurities have bccá duli aurlrorizcd and a¡e Àriy fìa and non_assessable rndno¡¡e of che Sccurities consli(utês -rcstrictod s¿cr¡ri¡ies" an¿ the undersigned is nor an ..affìliarc,, 
in connecrion wítlrany of thc Sccurities, ¿s such (errns e¡e dofincd io Rulc ldc a¡rhe Securitics Ac¡ of lgjj as amended: ar¡d rheurtdcrsigncd underlands that Sccuricíes hofd in or by any clcariog sysrem rnay bc hcld on a fungible basis and¡cknowledg¿s thc fungibiliry regimes pcnaining ro rh; ccdcl s¡rsrem and ¡he Euroctear sys¡em; 1") if tJrcundersigned is a corPoration, partnership or limiie¿ tiabifity cornpany, ir is duly orgsnized and validty cxisringunder the laws of råc iurisdiction of its organization. ir has full powcr and aurhoriry !o exêcutc. dclivcr andperform rhis Atreeme¡rq the qxecution. dcli.rcry and pcrformance have bcen duly iuthorizod, wig nor conflicrwitlt any provisions of its govcming insrumcnts and ¡he Atreemcnt is a legal. vel¡á and binding obliga¡ion of rheundcrsigned. enlorccable against it is accordancc -irh iu rcàs.

. 7. Dcfaulc Each of rhc foltowing is a defaulr (-Defauk_):

(i¡ the undersigned or othcr pcrson liablc on or for any of ¡hc Liabiliries (,'Liabili ty paay,.)fails ro pcrformor observc any term. covenant. or conditiorr undcr rhis Agrcemenr or undêr any Liabiliry Documen(: (ii) any sumpayablc on any of the Liabili¡ics is not paid whcn due; (iil) any indebredness oitl.," undeligned or of arry LiabiriryPany bccomès due and pa¡ble by acccleration of iis 
"naiu.iry; 

(iv) any rcprescnurion and werranry of rhsundcaigncd or ariy uabitiry Parry in this Agreemcnt or in .ny ú;.bit;ry Docurnen¡ is falsc or ori.sleading a¡ arìytirne: (v) the undersigncd or any l,iabiliry Piny (if a narural Å*nl dics: (vi) the undersig¡red or any LiabitiryPany: (a) it gç"¡¿rally r¡ot' or is uneble to. or a<J¡trirs in w¡i¡i¡g its irrabiliry ro- pây i¡s dcbrs as irs <lebrs beconr¿ due:(b) rrrakc's erì assignmcnt for ¡hc bc^cfir or crc<Jirocs. o, pcririãns or apprics ro arry rribu^ar ror trrc app.intrucrrt of actrstodian' rocciver or trtrs(ce for ir o¡ a subsr¡n(iul pan of its essett: (c) cornme¡rccs any prs,cccrJirr:: urrdcr anybankruprcy. rcorganizati<'r¡. arrarìgernqnr- lcådjus(n¡ort of dcbr. dissor,tion or riquida¡io': (d) r¡as arry suctr ¡rrrriqnfilecl' or uny such proccc<Iing has bec¡r comrrtctrccd againsr ir. in which an ad¡udicarion is'rrrat1c <¡r or<Jcr for rctiefis cnteretJ or w¡licl¡ curnains undismisscrl for a p"ri<ü lf 30 days: (c) has a rcccivcr. cuskrdiarr ()f f,rustcc uppointcdlor all r¡r a sr:txtur¡rial ruT of its propcny: or (l) t:rkcs .,,, ,.í,nn'"ntetrrarrrru. :rpprovirrg or c()nscn(irtg to any of.¡hÈ cvÙlìfj dcscrirr¡l i¡¡ this sectio¡t (vi)i (vii) rl¡c rnclcrsiqrìect or arry l.i¡rbilitv parly ;5 inv6tr.!.d ,rr a prcrcecdingrul:rting lt)' o¡ rvlticl¡ ¡'¡t¡tt rcst¡lI irl. a lìxl'<.'itrrr'., ()l'p3rl a,, ill .,1',1r" rrrrlcr-r-i¡¡rrcct's ß)r a^y l.rabif ity t):rny.s ûsscrJl(viii) thc ¡rrrcJcñi¡¿¡tctt trl '¡¡rìY t-iability l)nny lil' :r corpocrrirrrì. pârr3¡crì;hi¡r rv lirrrircct iior,iti,y crl¡ìpr¡rrry) shalt<Jiss¡rlvc. or frr¡ ¡r¡y r!¡s{rn ceasc to brr in c.risrcr¡cc (lr mcfgc or g¡¡¡srlirhtc: or if thc urrrJcniglrcct rrr;rny l,iabilityl'any is a prrrncclrip. lny gençral penncrsl¡all dic. dissolvc or for:.rny ñr.rJor¡ crxsc to Þe i¡r existcrìcc or cease tô
be c partncr thcn. t¡nl¡:ts ar¡d to the cx¡en¡ rh¡¡t fhc llunk o¡herwi.sc cfccls. thc ßank will bc cntirlctt (rr cxerci>:c a¡ì)of tlrc ri¡¡,hts a¡rd rcr¡rcrtir.s u¡¡dcr this Âgre.nrcrrr

T0 rä6Hrztz8356ØØtH
IDr<¡lOESqS€tø6

PÊGË,. ði3/Ø¿5

PACE te/24

SÊP lø'St l6:Ø5 PnGE. ø I I16dv-000093



SEp tØ ' SB t6: 44 FROtl P I PER IlRRBURY LLP

sEP -' ¡ O-Sle ¡ 5 . ø€ FROrl , OOCTORS HEALTH

I L Misccll:roeoüs.

TO I H6B I Z.t?.8356ØØ I F

¡D,.¡¡O6S4SBQt6

¡rfìGË,. Ø¿a/V,¿a

PAGE 19/24

ll lìc¡¡xrlics-

o¡¡ :¡ l)ct'ault. thc Ban& will lr¡vc tl:e riglrts arrd ec¡ncdics ìrldc.r rhc UCC ar¡d (hq .rlrcr rights gran(cd roLhc lìa¡rk t¡rtdcr lhi.s Agrccrncnt and may cxcrcise i¡s righrs withour rcgard, !o ãlty ¡rrcnrisrn or-pa"i¡ar'ä,
f iquidatior of a.y colla(cr¡l and withc¡ut rcgard ro the qndcrsigncd's basis õr holding wr¡cd ftrr arry corr.ì.írl.'

Tlrc Eank rnay sclt_in thc Borough of Manhanen, New york Ciry, or etscíhcrc, i¡¡ onc or more sates orparccts- a( rlìc aricc as drc Eank dccrns bcst. for cash or on c¡odi¡ or for other propcrqy. for immedia;.;;;*
delivery. arry itcm of ¡hs Collateral. a( a¡l-v broke/s board or ar publíc or pci"arc,"¡", ¡n any reasonable mannerpernrissiblc under the UCC (excep( rha(. ro rhe exrcnt pcnnissiblc under rhe UCC. rhc undcrsigned r¡aiv6 ¡¡,
rcquircrncnr.s of thc ucc) and rhc Bank or anyo'c clsc may bc dic purchascr of rhc corrarerar and hord ir free fromany clai¡n or right including wirhour limiariorr. any eguiry of rcdcmption of rhe undersigned. which righr rhe
urrds¡5iq.¡"¿ exprcss ly uaivcs,

Thc Ba¡rk may also. in its solc discretion: (i) convcn any pa¡t of thc Collarerat Cunency into rhe Liabiliry
Currcncy: ( ii) hofd any rnonies or procceds represcnring the ColLareral in a øch collareral accoun¡ in rhe Liabiliry
Currcrrcy or o(her currcncy tha( thc Bank re'<onably selccs; (iii) invest such monies or procecds on behalf of the
urrdersigned: and (iv) applyany portion of the Collaærel. fir¡, ro all costs and expc¡rscs oirnc B¡nk. sccond. to thc
paymcnt of inccrest on thc Liabilitics and any fecs or commissions to which the Èank may bc cntitlod, rhird, ro üre
paYmcnt of principal of rhc Liabilities, whether or not then due, and founh, o the rrndersiinod.

The undersignod wilt Þay þ chc Bank alt expenscs (including reasonable ìno-.yr' fccs and fegal
e\Pe¡ìscs incurrcd by thc Bank and the alloc¿red cosrs of is in-hour counscl) in connection wi¡lr rhe exercisc of
any of the 6ank's rights or obligations under ¡his Agreernenr or rhe Liabitiry Docurnenlr. The undersigncd will
take any acrion æqucsred by thc Bar¡k ro allow ir co seil or disposc of rhc Collarerat. Norwirhsrandinj that the
Eank may con(inue ¡o hold Collacral and regardlcss of (he',,alue of rhc Coltareral. rhe undersigned will remain
liable for rhe paymenr in full of any unpaid balance of the Liabilitics

g. Jurlsdictioo-

Tlrq uodcrsigned corrsørts ro ùc non-exclusive jurisdiction of rhc Sare and Fede¡el cou1¡5 sining in r¡e
City of Ne* y6¡¡ aruc agrees that suit may be brought against the undersignod in thosc couns or in any otherjurisdiction whsrc the undcrsigncd or any of ia asscts r.y U. found. and rhã undersigned inevqcâþ¡y submia ¡o
thc jurisdiction of thosc co{¡ns. The undecsigned consenrs ro rhe servic¿ of process by Áailing copies of pro".ra ,o
the undcrsigned a¡ irs moat r€cent m:iling addrcss in drc reconds of ¡he Ba¡k. Thc unaeraigne¿ flnher"grees thar
any action or proceeding brought again* the Bank may be broughr only in a Ne.- york Stare or United Sates
Federal coun sinirrg in New York Coungv.

¡0. Notice¡.

(Jr¡less orlrcrwis¿ agrecd in writing. r¡o(ices rnay bc sivcn ro ¡he Êa¡¡k and tlrc undersigned by ordinery
n¡ail ¿d<Jrcssed rt¡ tlrc 8¡nk or the undcrsig.rréd at their addresic; on the signaturc page of rhi5 ,Ä,-q¡¿ç¡¡ent. or any
r>tltcr ad<Jrcss ctxn¡rrunic:¡¡cd in wriring hy citlrer pany ro rfic othcr. Notices to thr.. Bank ar" cffa:¡i,re orr rcrcipt.

(a) t'l¡c lìi¡rrk rnay ¡ssigrt arry trf rhc l-iabilitics or (,'<rtl¡¡¡qnrl ¿rr¡rI *ill bc fully <lisc¡.rrgcd frorrr all
rcs¡>rtiihility ¡rs t(ì rlrc assignal (lollutcral 'l'lr:rt irssi¡rncs \till ltnvs:¡ll rl¡c powcrJ 

",í.f 
t.i¡atr,* îl.rl,c &rrrk

llercrrrtdcr. brrt orrll aJ tr) (hC aSSignc<! (ìtlllfcr¡rl,
(t)) Nt¡ ¡rrt¡sl¡dtttCnt Or waivc¡ r¡f ¡rr¡v provi..;i1¡¡¡ 9f'll¡ir 

^grscttrC¡t 
lì()( Cjìn5srìt t(! Arry dcp¿rnrtfc by thc

trrt<JcrstglrccJ *ill h.' clï'cctivc unless it is r,r writing arxJ sigrrcd try llrc urr<lcrsigrrcrl ¿rnd tl¡c Il¡l¡rt u,xl r"itt U*
cl'ft¡c¡ivc t'nly irt tlut s¡^-uific instancc and lirr thr¡ spccífic puipus". N¡> thilurc.rr,-ür. p:rn ot'rhc l3ar¡k ro cxercisc,
attd ¡¡Ò dchy in cxcrcising. any right wif I <¡pcr.ltc ¡s ,1 waivcr rx prcvlude ¡¡r)¡ rxhcr or lirrthcr cxcrcise or the
c.rcrci.v: of any orlrcr riglrt.

4
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,v{þ ß âÛaD

ÂCq:.frED

Tlrc Chasc Manhanan Bank

By'
Tirlc:

(c) Ïrc righb and rcrncdics i¡¡ this 
^qrcc¡nent 

¡ìrL. c(iln3rl;rtivc aocl rt()t c.\ctus¡v,..,rt urry riglrt.s an<l
rc'¡'r¡cdi,-x rvltich tlre Banli nray Jravc u¡¡dcr t¿w or undcr olhcr e:¿rcê¡t(¡ts or arntrìgûncnt{ w;tl¡ rl,c un¿criigtìd or
:¡¡¡,v Liabi I ity Purty.

(<l) 'l-lte prgvisions of this 1\greelnÉu( are intendecJ to lx: scvsratlfq. f f for any tc:¿v)¡¡ ury pravision of riris

^grecrilct¡t 
is not ralid or enforcc¿blc in wholc or in pan in arry jurisdicrion. that pnrvisiou will. as þ thar

jurisJiction. be ineffecti.re to (he extcnt of rh¡t invatidi¡y or uncnforc(åbility withour in erry manner affecting thc
validity or cnforceability io any othcrjurisdiction or (he rcm¿ining pro.,isions of this Agrecmc¡r.

(e) The lerm 'undersigncd- *if I inclsde all sig¿,or¡.s. if rnoæ ttuo one. a¡rd rhe tcrrns. çovcnarrrs and
cor¡<Jitions and the repres€ntatioru and warrânti¿s will bc joint and scverat. The renn "undcrsigned'. *iI also
illclude ¡he heirs. cxccutors. ¡d¡ninistrators. 'qsigns and succcssod of thc undersigned.

(F) 'fhc undcrSigned hcreby waives prcscnulcn¡. notice of dishonor and protesr of all irrs¡rurncncs includcd
i¡t or cvidencing thc Liabilities ot thc Collâreral ¿¡d any otJrcr notics and dcmands. rvhethcr or rtot rêlaring (o
those ins¡ruments.

(g) Unless otherwisc agrood, Liabitities will be rcpayable at tlre principal off¡cc of rhc Bank ar Onc Chasc
M¿nlunen PIaz¡. Ncw York, Ncw Yo,rk l00El. on demand and will bcar inrerest er rhe ra(e announccd by thc
Bank from rirnc to ßirne al it principal office as its prime commercial lcnding narc.

(h) This Agrocrnent is govcmcd by and construed according ro the laws of thc St¡rc of New York

¡NwlTNEsswHER€oF.thcunde¡signcdhassigncdthisAgrccmcntthis-dayof-,

T0 I H6H I Z t28356øØ I Ë

t P:4 I t6S4 5806

Address for notice$
10451 MillRun Circlc
lOrh Floor
Qwinp Milfs. Maryland 2l I l7

Addrcss for notices to ¡hc Sank'

The Chas¿ Manhatt¿n Bank
l2 I I Averruc of ¡he Americas
New York. Ne', York 10036

PÊGE. Ø¿L /¿¿.

Í

bChs

SEP lø '98 I 6: Ø6
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TO tË6Hl?I?4356ØØlH
!O¡41O65<¡5eø6

rH\:È . OLL/ LL-)

PAGE 2I/24

EXHnlf 1'^

DESCRIPTION OF THE COLLATERA L

l. Dcposits

lipc of
Deposit
(cD. TD.
JeJg-l-

Lnca¡ion
(NY.

f BF.NY.
erc I

Conn:ac¡ or
Cenifìc¡re Nq,-

lssuc or
ôf*:ning [rare-

Mutrriry
Dare

Principal
ArnOlllll_

2. Stocks. Eoads and Orher Instn¡mcats und Securities

Nature of Sccuriry
or Obligaripn Name oFlssuer

Numbcr of
Unís

Face Amount
lif Apnlicahle)

CeniF¡c¿¡e
Nrrmber

i. At¡ ¿{sses Held or To Bc Hcld in ,¡t. ¡oll¿wing Custody or Subcusto<l}' Accounts. Safekeeping Accounts
¡nd/or lnvcs(rnent Menagement Accounts:

, Tvo¿ of Accorrß! Accou¡rf Numbcr !-¡tråtig¡]

Crslt Marrgenrcnt 59t lE70 (ìhase Þlanlratt:ur 1NY)

t)

cÉÞ ra têO tÊ.4Ê
PâGE.ø?I16dv-000096
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in cr¡r¡ccti'cn with Úre credn q lny rÊlatiì/e draf6, ddfr6'
dæ¡ncñE, or propefty, tf in gnod faidl ¿rtd fn conformity
*ü,-È¿ioi', t Û5 tavrs. resuÏ¡tto.6' or qstorrrs applbble
ú,.f!Îo, rËdl be bincling upø¡ ttæ APplk?r( shall not affect

üe Àpp[,c¡nfs obfgadon hereunder m rdrnburse F!. and

shd àot$æyou õrany onyær consçonderrtsundaary
rrq< ttirur liahiEtv to tlre ADDI¡Gr¡t-

(e) "vu¡ arÉt vo¡r cciæpondens may act in refiance

,påti ..ry oral. witten. ø þktransrniüed regues't or
nc(¡ca Éfere¿ by you in good faiü¡ to þve bæn

a¡tl¡orized by üc- App¡'Gß1 whrnfrer or not git'en or
sioned bv an authodzed Person'-(fl ln'no event sha! you be [eble for ar¡y infu'
sdjåt q oruequernÍal ci-arnages, even il¡ou *eaCvlsed
df ú¡e oossbility ttrereof in aôarrce-

II{CREASED CO5T5:
5. tf any drange in any l¡w or regulaim ø in the

inæmretetr'o¡ 6ç lpplication ülcreof by any cûrrt or

a¿^i.tst=t¡re or qòvernrnental adfority dìa{ged Yrih

the aùninBu?t¡o¡í dìsreof $a¡l eidr¡r (a) impæ,
m.diñ/, ; ttte "p¡ioUe.ry 

Ë9f., Pe<i¡l dcpoii¿
asscssi;t*A irsuøñin rÊmiu¡a or simihr requirunentin
c¡nnecrion ,¡ff¡ letters sf sÊdh isucd 6y yott ø (b)

imposc on you ârÌy qther cnndition regarding tfie
apptiøtt , ót r¡e crc<fit and the res¡'¡h of .ry.cltem
r.fè"e¿ to ¡n crbtêqion (a) or (b) a¡ove shdl be to
'lnsease üìe co6t to you of ts$ing or rn¡i¡raining Úte

Credit (whidr inseâsê in @st shall be ütc restÍt of ¡ær
rearcnabte dþqtion c¡f ü¡e aggregãtÊ sf stÛl cost

incre¡ses resuttinq from such events), rhen, upon

denìald by you. d'e nppliorn shaft innnediatd nlto,
yeu, from t¡ine to timà-as spedfid W yuJ, ad&imal
imou¡ts which shelibe grffictentto cnpensate yw for
sr¡dr inaeased cost þgeü€r wiÛ¡ irrterest on each sudl
arnount from thc date dernanded unul praynæot in fulf

æreof at the rate and on the tenns set fo¡th in
su¡cecuon 1(a) above. A ertifice¡e ¡51e sxh hcnssed
cwt',r*l*¿ by yor¡ as a result d aryy q/ent rnefltioned

in subsection (Ð-or (b) aboæ, sl¡bmiH by you to tl¡e
Appliønt, sttaü b€ corrcft¡it c, ebcer¡t mani'fust eror, as

to the amornt ütËrËof.

g6LUüERAI:
5. As collaær¿l security for rhe payment of ql

obtiqðtion orli¿bifityof fu Applicarrtþyo{J utsing trnder

or i'n connectfun 
-'rvidr 

dlê Credlt or ür's App[catbn
('Obligations'), the Appfrcart hgt"by grarrts Pu. t
o*t¡Ú irTÞest in a¡¡d you ¿.re- h"çÐ givm a co'ninuing
¡ien fd ú¡e ¿n¡ot¡nt of ù¡e Obligdticrrts upon ar¡y Propeûy
c¡f the appltcarn in your aalal-or constructire pæadon
or conüd.

EFFECT OF RETTASES, EXTET{s¡ONS,
MODI RCÆTO}¡S, OR RENEIYAIS:

7- Th€ ApPl¡@nt cor¡s¡n8 that' wiü¡or¡t notice b or

furlfier assåit b'y üìe eppüerß üt€ f¡hlrty of arry

Apdont for or ,¡pon arry Otüþatbn nq¡r.from tir1l3 p
time in $/hoþ orin part be rer¡a¡æd, e¡ÎEnded, rnoG;teo,

rdeised, or set¡led'by ior¡ wiÛrq¡t affectirs or releasing
in arry w4y ttre üability of arry otfrereOnlirarn

TO IHEHt ?\?A356ØØlH PÊGl "¿¿r/¿¿'
r, o . .¡ ¡ oèsc seoe PAGE 22/24

EVËNTS 05 D€trilXT OR FA¡UURE OT

or upon 1læ
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NOIICES AT*O I/VAIVERS:
10. (e) Any rnt'ce to yErJ s\àl¡ be d€emed etrtclive only

if ¡n ult;¡ting sêr¡t þ and recd'ved at your br¿nó, dvbicn, ø
d€pårt/nerrt conducting úe ænsaction or ûms{tions
trerE¡nder. 6 ffi appüøtim or õry am.rd{Trcflts s rúet
with respect thereto ø wi$r r€s€<¡ to dre Credt it recdvÉd
by yot¡ by rrærm of a facr-mile trarurnisücn, tre ¡ppüram
h€r€by a¡¡ü¡<rizes you lo ææpt arvd to ac in rcliarn upon
sJch Ap{ictûorL a¡ner'dmeût or ndke and úe Apd@fit
stlall be bound by th€ ænrs of s.tdr App{ketion,
anrerulmc¡n or rumlæ as if k were the arignàl ex€oJtr{
ì/rrsbn thãeo'f. The üanrniss¡'ør of üc æp¡¡ain ¡¡y
arrendrnerrB, ücreto ard ary notlce wiúr rery€<t o the
CrËút by åcimt¿ r¿rcrnbdon wiil be ertidf et ür. ri* o{
úeApp¡'ørt ard pu shallnot be Eablê br any misÞle or
ortlr*?n In gch ù-dnsnis¡ort r¡or fø ü¡e É¿ct ü¡st cldl
tranrr¡isi:n was unðúhortæd or fiaud¡¡le¡r Ary notic to. or dern¡nd m eny Appli{"nt sh¡ll be blndr€ or¡ all
AppFqûb and sha! bc dærned cfecdt,e \^ri'€n mad! b üì€
person ná¡e name appears frst aÞtÈ by rnðif,
tdeüangnisbn, tplephme orotlcrurþ bthe last¡ddns or
deúone rnJmb€rof $Jdl perion appaarlrç m yourcods.
¡fo ìBivrr t¡eretnder sha! be \rard urde5s in writinO *F€d
by ytn.¡. a¡d tf¡en onþ to t\¿ enent st funh tf¡edr¡- l,lore
of üe tefrrs or condtions Et fortft in ÚËs þplicatí<n rnay
b€ dlånged or{ arú no eaq¡bry egnemerr unless in

¡vriöng ¡nd slped b yqr and no course of deatrrg
beûqæ€n üeApp¡kznt and yon, shdl be effudi,/e o durçe.
n:o(Èfy, or dirturge in rvhole o'in partthis¡æ¡tztlqr

(b) Vq¡ and the ngpliont ín any mçtion in u/hkh
yotr end ary Applicðqt shall be adverse part¡6 hereby
wafue msl by jury and ü¡c Applic¿n¿ in ¡dd'tfoo, wdv€5
thc rigtrt to irnerpose any d.rìm. sêrtoff, or counterdaim, of
any nãnrre or desøiption,lEvrsrer
deferse based rpon aqr Srdürt¿ øf timiEÎtore lâ(ñes,
waivtr, estoppel. or setoff. honæve¡ denomirnt¡d

$¡ruRCEMEHT OF RTG¡{TS AI.¡D CIÂIM*
11. (a) 'lle Apdørr u/ü besr ard p,y at eçerres of

orery khd fur úe eaforcns¡C p¡Aeain ø dúrce of arry
of ¡a,.r futrU rreøionrd lrerdn ø of ary drim ø turmd by

¡,æ agptirü aryApflicarq, kdrrdæ reæora$e aûorrr/s ftes.

- &) h üìe særrt any Áæ¡i,@rr s afly guaonor o{
Oblgadø acs în ¿ny wry, rd,.uüng but 

-nct 
kniærl to

sEdùE an 'tnjurrtim or ternpcæy rcsùalúE oder, È
prtrærÊ q &y prynent b p d ¿ draft q cJdm, riæ
Apdcr* 0 Sra[ o¡t den¡ðnd &pcdtwíü¡ yr,¡, æd ddge Þ
)Ðu end grant to !,orl a seo¡ity i^terer h, an an¡qni ffi
srftier¡t byFu, h yo.rr d¡setÍon, bseqæ üæ ótgabr6.
*gt e¡cs¡æ alt cldr doo.¡¡rmÞtim wfüfr yul G,$esr to
erriJsrcc perftd. ald rnai¡rÞin e¡c\ deæst p{cdge, and
scq¡ity 'ntereq, ùrevccbV aUthstæ¡ ),rr b aû as üre
apptcanfs ageflr and aûome¡ír¡'fart to sæqræ grdr
dmgrer¡ution h úre Apdianfs narre, wiü or wiha¡t
Oaigatln of ¡rcur ãrúority, r¡d adnqvledges tlrat úra
¡ppfaq 9¡a! be oafunæd in reÐc¡t d s.dr dæ¡rs'¡atin
¡sf exeolæd byone ú¡tsar¡ñoriæd dgnåtûtcs G) agræsro
be{ ¡nd pãy aU erp€nsrs ør È€ry khd irruned by }ot¡,
¡ndud¡ng ra*sr¡bþ atûrryJ fees, h onræ<lior¡ s/idì sdd
æion o prerrøt or delay paymern by yru of a draft ødaim,
@ qrsens Þ )qÍ ¡zdrri/e determirrattyt to pay a
'*T::3 ,ao .c.a-

ÏO I H5H l2L?.A356ØØ I H PâGE .Ø?atg¿5
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of any netrc or
r¡rú'crJl ffitaüoru

or cÉfer
to )qJ
arncxJqt slfi

pqTrrrcnS 6 qnpltnises togdìer ¡rrtered æ üe rete
(a) eboÉ.ard m Öetr,Estfoflh ln g.ùseCim

(d The AppËcrtr c.ùmitr, h legnt prc<te&B
üreGedttot¡ãrdaæd æ drb açpeerncrq, the

non-err¡'sive in pe¡glan or eny court d
of ¡g^r Yort E'd

gæeUng rr1€t

in arry erúr l€gøl pnæecdrç be
€ordi¡ñeV de€rn€d crfftþrc
qrdes ú'ereof Þ
iloøge prçaid, q

re$ccËrcd a cerüfied m¡il,
by teaæeni*:ç d,'p atils

addr€ss setftrlh henin s erô sü€r whkh yct¡
dld tð/r be€n rd'fied in 6Ærit senáce$åfl

ptoæe*ng in uys¡å q¡r¿

coNsTRlrcnoü
:¿ lf üeApd<aticn bsgnd by one^¡dor¡Ç

üì¿ Þrm -AppliarÌt'
- æthacasg

shejl be thoughort æ

rnay
and b maifing sf

if pllecbUs)

-Ap.ùrG¡rB

Appli@nt,
rnayba tf

tìb Apptiøbon lrall
bymore tfnn or¡e

þirn and sãird
This she4 in

erd i6 re+ecËt€
tãÌfl '¡rcu-. as

to indude
;C brandæs and

dçaru'renE, any
aCing as nøni¡¡ee

ind¡viduaJ, or @fpordÎ¡ofi
6 åg€nt for THE ÀIA¡{¡{AruqN

I

GOVERNING I.AIiA :

1lTüL Appå"ào" dra¡ be gt it d by =td g!Þ
frr¡êd hæ¡darcwiô tatrof itre Sl¡t cút{.trYork

14 Any prottsbn lereof wtrkh rnay prote rnertea¡¡e
ry.ury 

-la.r:tratr 
rrcn affuct d-ìê *+^y of æry otær

prüirtrr h€reof.
15. îHE CRÐÍT sFI,,A¡T 8E 5(J8JECT hO 

''.{E 
UÌüFORM

cL/5no¡v6 A¡{D PRAcncE FoR Docui¡tg\¡l'Annr cREDns
(1 993 REVlÐ.¡t NTANAT¡OI\IAI Cl-t¡tvt4n OF CoÀ/ÂTERCE
PUEUCA'nOÀI ¡O. Sæ A¡¡O Æfr al¡r¡ouE¡rs on
RE\6!O$6 THEREOF. prqiJed, tìcn^rsær, trin rp¡"tftøndi¡tg
AÍtde 41 ü.reof. ìf Ca*rç uiürin 'g¡/en pe,:oô. iF
sipuaæd h üe CGdt ar¡d ar¡y irrsb[rrenth nA drã¡m würt
úe perbd aflorcd fs üat irst¡fñ€fit t¡g Cre.l¡t '¡/ü 

rgt
cÊ2<e E be a/ãlaUe fur aoy s.üêSrefit iniurmertf

PâGE.ø2316dv-000098



SUPREME COURT OF TEE STATE OF NEW YORK
COUNTY OF NEW YORK

X

n/rlarT^Dc uD 
^ 

I Tû nÌ^u\-r\- t \rI\ö III/¡i¡J l' t-lr 11\1-. lndex No 98\604436

Plaintifi, AFFIDAVIT OF
ANTHONY A. CAPASSO

- against -

CHASE MANHATTAN BA¡{K, A¡{D NYLCARE HEALTH
PLANS OF THE MID.ATLA¡ITIC,INC.

Defendants.

X

STATE OF NEW YORK )
)ss

COLINTY OF NEW YORK )

ANTHOI{Y A. CAPASSO, being first duly sworn, deposes and says:

1, I am a Vice President of defendant The Chase Manhattan Bank ("Chase"), and I

make this affidavit in response to plaintiffs motion for a preliminary injunction. I have worked in

the Letter of Credit Department of Chase for approximately 25 years. I am familiar with Chase's

policies regarding letters of credit and the specific letter of credit at issue, P-343547 (the "Letter

of Credit" or "Credit"). Unless otherwise indicated, this affidavit is based upon my personal

knowledge and my examination of documents maintained by Chase in the ordinary course of its

business.

2. This action was commenced by plaintiffDoctors Health, Inc. ("DHI") by service of

a summons and complaint and an order to show cause dated September 11, 1998. The order to

show cause contains a temporary restraining order preventing Chase from making any payments

6 I 350:v0 I 16dv-000099



under the Letter of Credit to defendant NYLCARE Health Plans of the Mid-Atlantic, Inc.

('NYLCARE'). Chase has and will abide by the Court's order concerning the disposition of the

Credit

3. The Letter of Credit was issued by Chase on October2g, 1997 on behalf of DHI

and in favor of NYLCARE in the amount of $4,000,000 and later increased by amendment to

$5,250,000. A copy of the Letter of Credit and its subsequent amendment are attached as Exhibit

A.

4. According to the Complaint, DHI opened the Credit with Chase to serve as

security for the payment of claims of health providers. Complaint, !f 12. The Credit permits

NYLCARE to draw if, among other things, it submits the foilowing statement purportedly signed

by one of its officers:

'The amount of this drawing under the Chase Manhattan Bank
letter of credit number P-343547, represents funds due us as (l)
Doctors Health, Inc. owes I.IYLCARE the sum of ...... pursuant to
section 3.4 4 of Medicare Network Management Agreement dated
as of October l, 1997, (2) such amount has been invoiced to
Doctors Health, (3) Doctors Health is in receipt of such invoice for
at least 60 days and (a) there are no defenses or offsets to payment
which have been raised by Doctors Health and of which
NM-CARE is aware."

5. On September 8, 1998, Chase's Standby Letter of Credit Department received a

letter dated September 4, 1998 from Nannette G. Henderson, the Executive Vice President and

Chief Financial Officer of NYLCARE, seeking to draw on the Letter of Credit in the amount of

$2,615,208.69. A copy of the letter is attached as Exhibit B.

6. That same day, Chase informed NIYI-CARE of discrepancies in its presentation.

The following day, September 9, 1998, Chase received I.IYLCARE's revised presentation.

261350:v01 16dv-000100



Copies of the documents presented by NYLCARE and received by Chase on September 9, l99g

are attached as Exhibit C.

7 Upon information and belief, later that day, DHI was advised by its relationship

manager at Chase, fuchard Ditizio ('Ditizio'), of the fact that a drawing had been received under

the Letter of Credit. DHI's immediate response was that the drawing constituted a fraud and that

any statement submitted by NYLCARE to the effect that 'there are no defenses or offsets to

payment which have been raised by Doctors Health and of which lm-CARE is aware" would be

a knowingly false statement by NYLCARE.

8. On September 10, 1998, John R. Dywer, Jr., the Chief Financial Ofñcer of DHI,

faxed a letter to Ditizio outlining the basis for DHI's claim of fraud along with other documents

and correspondence which he claim evidenced that'NYLCARE has acknowledged that we have

disputed over $6,000,000 in claims, and we have informed NYLCARE that over and above the

disputed amounts, offsets exist of at least S2,300,000." A copy of the Dywer letter and its

enclosures is attached as Exhibit D.

9. The following day, September 11, 1998, I was informed by the Bank's counsel,

Andrew N. Keen, that he had received notification from counsel for DHI that this Court signed an

order restraining Chase from making any payments to NYLCARE under the Credit.

3
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l0 Chase will, of course, abide by any further order of this Court with respect to the

disposition of NYLCARE's drawing under the Credit.

Sworn to before me

S 14,1998

l¿
Notary Public

M. ÁÉLr-Y
Yort
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L C NO:

**********++* DIRECT *****t*t*****+

NYLC.A.RE HE.A.LTH PL.ANS OE' THI
MID-ATL.ANTTC, INC. 7 6OL OR.A GLEN
DRI\¡E, GREENBELT, MARYI..AND 2O7 7 O

.A'TT:JEE.F' EMERSON, PRESTDENT & CEO

L C TEXT ÀND .AMENDMENTS INQÙTRY
P- 34 3547

09 / LO,/ 9A l2zO5

APPLTCÀNT:
DOCTORI S HE.LLTH, INC.
10451 MILL RI'N CTRCLE, 1OTH
orrrNGs MILLS, MD. 2LIL7

ÀI{OIINT: IJSD 4, 4OO, OOO . OO
(T'OUR MII,LTON E'OUR HI.rNDRED

THOIJSÂND AND OO/]-OO UNITED
STÀ.TES DOLL.ARS )

NO.
THE
WITH OUR

E.LOOR

GENTLEMEN:

WE HEREBY ESTÄ.BLTSH OUR IRREVOC.A.E}LE STÀ,NDBY LETTER OE' CREDIT
P-34354'7 IN YOIJR I'.AVOR FOR.AN AGGREGATE À,MOITNT NOT TO EXCETD
.AMOIJNT INDICATED .A.E}OVE, EXPIRING AT OIJR COTINTTRS TN NEW YORK
cT-osE oF BUSINESS ON OCTOBER 31, t-998.

THIS LETTER OF CREDIT IS .AVÃ'JT,ARLE WITH THE CI{ASE MANI{Ã.TTÀN B.ANK, NET^I
YORK .A.GA'INSÎ PRESENT.A'TION OF YO(JR DRAFT AT SIGHT DRAWN ON THE CIü\SE
MÀN}I.A.ÎT.AN E}J\NK, NEW YORK WHEN Ä,CCOMPÀNIED BY THE DOCIJMENTS TNDIC.A.TED
HEREIN.

MORE Y

F'CN LCTEXT ID
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L C TEXT ÀND ÀIVÍENDMENTS' INQUIRY
P-343547

oe/Lo/9e 12: O5,
L C i.JO

BENEFICIÀ-RY'S DATED STÃ.ÎEMENT PURPORTEDLY SIGNED BY ONE OE. ITS
oFFTCERS REA-DING: "THE AMOUNT OF THIS DRå'WING TINDER THE CTIJ\SE
MA'NH.A.TT.AN BÀNK LETTER OE' CREDIT NI'MBER P-343547 REPRESENTS FUNDS DUE
US ÀS ( 1) DOCTORS HEÀI.TH, TNC. , OWES NYLCÀ-RE THE STIM OF
PURSTJÀNT TO SECTION 3 .4.4 . OE' MEDICAFLE NETWORK MAN.â'GEMENT À,GREEMENT

DOCTORS HE.A'.T-TH, (3) DOCTORS HEAÏ-TH IS IN RECEIPT OE' SUCH IÌ\rVOICE FOR
AT LEÃ'ST 60 DÃ'YS, .AND (4) THERE AR.E NO DEFENSES OR OFFSETS TO PA.YMENT
WHICH FT.AVE BEEN RÄ-ISED BY DOCTORS HEAITH À-}JD OF" WHICH NYLCA-B.E IS
.A'WA-R.E. ''

À'f-L DRÄ'E'TS }{UST INDICÀ'TE: "DR-AWN IINDER THE CIIÀ,SE I\4fÀNHATT.A,N BÃNK, NEw
YORK LETTER OF CREDIT NO.P_343547."

AIL CORRESPONDENCE À-TID .A-bIY DRAWINGS PRESENTED IN CONNECTION WITH THIS
LETTER OF CREDIT MUST ONLY BE PRESE,NTED TO IJS À.T THE CI{.A.SE I{ANH.A'TTÀ-bT
BAÌ\IK, 55 WÄ.TER ST., l-7TH E'L,ROOM 1710, NEW YORK, NET¡í YORK 1OO41, ATT:
STè'NDBY LETTER OE' CREDIT DEPÃI{TMENT. CI'STOMER INQUIRY NT'MBERS .A-RE
(2L2) 638-3473 .AND (2]-2) 634-L5a7.

EXCEPT AS OTHERT^IISE EXPRESSLY STATED HEREIN' THIS CREDIT IS SUBJECT
TO THE UNIFORM CIJSTOMS AND PR.A.CTTCE E'OR DOCUMENTARY CREDTTS, ]-993
REVISION, ICC PUBLICATION NO. 5OO.

MORE Y

E'CN LCTEXT ID
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L C TEXT ÀND ÀIIÍENDMENTS INQIJIRY
P-34354-7

P-34354'7 001-L1-O1_-

o9 / 1,O,/ 9e 12=OS
L C NO:

1

DIRECT **************

NYLCj\RE HEÃ'ITH PI..ANS OF THE
MID-ATLANTIC, INC. 7601. OR.A. GLEN
DRIVE, GREENBELT, I"Í.ARYL.AND 20'77O
JI'TT:JEFF EMERSON, PRESIDENT & CEO

IN À'CCORD.A¡ICE WITH INSTRIJCTIONS RECEI\TED. THE
LETTER OF CREÐIT tIÀ,S BEEN .AMENDED Ã.S FOLLOIIIS:

ECN LCTEXT

APRIL L7, 199A
L,/C NO.: P-343547

AMENDMENT NO: 1

.A'PPLICA'NT:
DOCTOR' S HE.è']-TIi. TNC.
1O45L MILL RttN CIRCLE, 1OTH
OWINGS MILLS, MD. 2LLI7

.A-E} OVE, - RE E'E RENCE D

MORE Y

ID

FLOOR
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L C NO:

t_

Ä'IL OTHER

P-343547-

L C TEXT À'ND AMENDMENTS
P-34 354-t

TNQIJIRY o9/LO,/9e 12 : OS

LETTER OE' CREDTT ÀMO(TNT IS INCREASED BY IJSD 85O,OOO.OO(EIGHT HT'NDRED FIF'TY THOUS.A.ND ÀND OO/TOO TINITED STATES
ÐoLLÄ.RS ) .

THE À.GGREG.A.TE ÀMOIJNT .AVÃ'II.ARLE IINDTR THTS LETTER OE'CREDTT SÉI,.LLL NOT EXCEED USD5 ,25O, OOO. OO.

TERMS A-òID CONDITIONS OE' THE CR-EDTT REMAIN UNCI{ÀNGED.

-oo3-À't--Ot--
t-

MORE N

E-CN LCTEXT ID
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7601 Ora Glen DrTve

Greenbdt, t'ÁO 20n0
301.441.1600

800.635.3121

Wriær's DID
301-22u3306

via overnight dettvery

An Aetna U.S. HeatthcardCompany

September 4,1998

Chase Manhattan Bank
Attn: Standby Letter of Credit Deparment
55 Water SFeet
17ú Floor, Room l7l0
New York, NY 10041

Dear Sir or Mad"m:

Sincerely,

|rfannsffs G. Henderson
Executive Vice President and

Chief Financial Officer

This letter is to inform you NyLCa¡e Health plans 6¡the Mid-Atlantic, Inc. (NyLCare Mid-Atlantic) isnow requestiny'trnas tõ be d¡awn *¿"i the chase Manhanan Banlq New york letter of credit no. p-343547. \/

The amount of this drawing under the chase Manhattan Bank letter of üedit nr¡mber p-343s47
represents funds due r¡s ¿ls (l) Doctors Health, Inc., owes l.l'ylCare Mid-Atlantic the sum ofs2'615,208'69 p'rsuant to section 3.4.4. of Med.ica¡e Ñetwork Management Àgreement dated as ofoctober l, 1997; (2) such amou¡lt has þss¡ invoiced to Doctors rtealth;lg) DoctÀ Health is in receiptof such invoice for at least 6-0 $ryt and (a) there are no defenses or offsets to payment which have beenraised by Doctors Health and of which urlcare Mid-Atlanti. i, 

"*"r".
Please contact Edward Lartey at 301-507{655 for appropriate wire transfer instnrctions.

slçq
16dv-000109
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NYLC¡ru Hcrlth Pl¡n¡ ol the Hld.Adlrüc, lnc.

7601 Ora Glen Drive
Greenbelt, MD 20770
301 .441 .1600

800.635.3121

V/riter's DID
301-220-330ó

via overnight delivery

September 4, 1998
(revised September 8, 1998)

Chase Menhattan Bank
Atbr: Standby Letter of Credit Deparhent
55 Water Street

17ú Floor, Room 1710
New York,l{Y 10041

Dear Si¡ e¡ ffidam:

This letter is to inform you NYLCa¡e Health Plans of the Mid-Atlantic, Inc. is now requesting
funds to be drawn under the Chase Manhattan Bank, New York letter of credit no. P-3ß547.

The amount of this drawing under the Chase Manhattan Bank letter of credit number P-343547
represents fi¡nds due us as (1) Doctors Health, Inc., owes NYLCare Health Plans q¡ the Mid-
Atlantic, Inc. the sum of $2,615,208.69 pursuant to Section 3.4.4. of Medicare Network
Management Agreement dated as of October l, 1,997; (2) such amount has been invoiced to
Doctors Health; (3) Doctors Health is in receipt of such invoice for at least 60 days; and (4) there
are no defenses or offsets to payment which have been raised by Doctors Health and of which
NYLCa¡e Health Plans of the Mid-Atlantic,lnc. is aware.

Please contact Edwa¡d Lartey at 301-507{655 for appropriate wire transfer instn¡ctions.

Sincerely,

G. Henderson
Executive Vice President and

Chief Financial Officer

Encl
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118/tLTE PLANS

September 9, lgg8

Carmen Mendoza
The îhase Manhattan Bank
Standby Letter of Credit, Room 1T1O
55 Water St., 17th Floor
Ne' York, NY 10041

7601 Ora Glen Drive
Greenbelt, MD ZOTT
301.441.1600
800.635.3121

vi¡ Ílc¡imlle (Z1Z) 638-8200tAZOl

ì -/C No. P-343547

This is the banking information of NYLGarc Health Plans of the Mid-Aüantic:

Bank: NATIONSBANK, N.A.

Account No.: 000000606002

A.B.A. No.: 052001633

Please take the necessary actions to wire hansfer the funds due NyLCare
Heatth Plans of the Mid-Atlantic in the amcr¡nt of s2,0i5,20g.69.

Slncerely,

il,".Jaf
Edward D. Lartey
Senior Accountant i

16dv-000113
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sEP.1Ø.1998 r?tØ?Pl1
SEF-tO-g€ l!: l6 FRot'f ,DOCTORS HEALTH tNC rer{106s43s6s Ì'€'-17 P,'1(l-¿ 2/Ë

DOCTORS
HEALTH

It\ ttu gn Slgn clùring

Septenrber 10, 1998

Via Telccopy ùnd U.S, Mait

Snndby Lerær of Credit Depannrent
Chasc M¿nhatt¿n Bar¡k
55 Water Srreet
lTth Floor, Rôom l7l0
New York. NeH, York 10041

M¡, RÍch Ditízio
Vicc President
Chase Manå¿t¡an
205 Royal Palrn rt/ay

Paln Beach FL 33480

Re: Le¡ter of Credil No. P-343547

Gc¡tlemea:

h¡rsuant to my conversstion wiü Mr. Dirizio this moraing Doctors Heatth hæ nodfied
NYLCa¡e Health Plans of the Mid-Atlastic, Tnc. ("'lYYLCarÈ') th¿r over $ó,000,000 of
claims obligations they have identified for or¡ åccouil a¡e in disputc, Tbe docu'enta¡ion
supporting this dispute, our coro¡Dunica¡ion of this disputo ro NVtCare, aod other
rel evant conespondencc is aîached.

In light of rlte foregoing, Doctors FLealth bereby formally givæ Chæe Mr¡rh¿uan gar¡k
notice that punuant to Paragnph 4 of thc Srandby Latcr of Chedit NYLCa¡e hrs failcd
to satisft the condiríons ncccsEa¡y for offectuating a draw. Spccifrcally, Docrom Heslth
has dispuæd and NYLCa¡e has acknowledged rhat we havc d¡¡Oured ovcr $6,000,000 in
claims, and we have informed NIT-Ca¡c thfl over and abovc rhe dísputcd arnount, off¡crs
cxist of ar le¿ut $2,300,000. Morcovet, we have recørtly scnt NYLCare, Aetna (the
recenr acquirer ol'NYLCa¡e) and NYLCare's fbrmerparent, notice thrt ttæy hava
complctely breached the agreoment thil rurderpins the Lcüer of Credit in quærion hcre
which puts in diçute a¡nounß in excess of $20,000,000.

DOCTOÍTS H EALTH. I NCORPÖRATE D
' r(ltltl"l"rr''()*irr[rMill¿.tll¡¡r'vl;rr¡rl Slll?,ll0.t11+,¡ifJ()0. trtll ,t¡lì+.il]Í¡tlttl{,',1 Àllll ltrrrr (iir-r:1, 16dv-000116



5fP.1Ø. r99B LztØZPn
SEF- 1 ø-9€ l2 ' lã FROM r DOCTORS HEALTH tNc

Cl¡usc Manhaftan Bank
Scptember 10, 1998
Page 2

rD.4¡oEsess6s M)'31/ \'Í!L¿ s/Ê

f'or ¿¡Jl the foregoing teasolìs, Doctots Health reqrúres rftat Chase M¿¡r¡¡n¡¡¡ tsank not
comply with the draw reqrrest made by NYLCare, a¡rd refraín from complying wìth any
future requèsls until you receive noticê from both NYLCare and Docton ftcdr¡ th¿t the
disputes berween tbe parties ¿r€ reso¡ved, Please call are ìf you or you¡- colleges have any
questiors.

n
ohn IL Dwyer, Jr.

Chef FiDanciat

cc: Stcwut B. Gold
JeffD. Emerson, NYf.Care Health Plans of tlæ Mid-A¡la¡ric,lnc.

a
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t?L%f,oocroRS *EALTH I Nc ¡Þ(4roes{3ÊeE ltftl'317 ?..1a!" 4/Ê

ÞoÇTaB$
HEALTI.I

/t t dr J$urr ,Srþ ul fitting

¡------^aa lA^â/lugutit J¡, Iyyã

VIA Í'A'C.qIMTLE AND US Ùf.A,rL
301t489-5282

JeffD. Emeæon
President and Chief Executive Ofücer
NYT,Ca¡e Healù Plans of the Mid-Atlartic,Inc.
7601 Ora Glen Drive
Greenbelt, Maryla¡d 20770

Dcer Jeff:

Just a few shon wccks agor you u[(rtÊ me tbat yoU,Tenain dedicated ßO Eying to make
the relationship work," Yet today it p¡ins Ec ro see th4 we afe worlds apa¡t.- Aehs's
a¡¡routcetrrcnt today thar ir will aba¡rdon ¡he MediCa¡c br¡ciacss covcred by orrr conu¡ct is like a
dcath blow for r.¡s. As I lìeve !Êpèatedly told you, tlre futr¡¡c of Dostoß Heatth depends upon
you- If NY'LCa¡oAetna abandons us now, we will have no clroicc bur æ pursue tig¡l âction.
We take no comfort in that, but neither should you. Thc costs to l.IYLCar+.Aetra Êorn s¡ch
litigation could bc enor¡¡ous.

We need a bui¡css meeting with you and æ Aeu¡ represeutative this week to ry ü¡
re¡ch a¡r im¡nedíate resolution of this mertêr. Wc have always bcca able to ûnd brsincss
solutions whcn rr'e meÌ in tho pâst, but the ugency of tlris siþsrion requires immediaæ scrion.

Let me reurind you of some of the hi*ory betu'ccn rrg dating back to beforc Dootors
Health and NYLCare actually cnteæd i¡ø the MediCæe Netuork llanagement Agreemcot (rhc
'agtement') in late Septenrber 1997. Afrcr consistartly bcing r¡awilling to downst¡ern risg
NllLCa¡e sddenly ohanged iæ position iu the sumn€r of 1997 - but oaly as to irs MsdiCa¡E
bushess. Doctors Health was intprestcd in pnsring such brsinæs bur requíred historicsl cost
dan from NYLCa¡e to evaluate ûs coonam¡c Ëasìbitity of srrch ar¡ ar!¡ìgcment. Indecd, wc
wetÊ so co¡æe¡Tcd about rcccivlttg NY-LCare's h¡stodcal cost drtô - E¡rd obviorrsly relying upon
tàat daa'E ac€uracy ¡n eltcring i¡to this agrcement -- that we i¡¡istcd upon including the
following language in tbe Êg¡cement's "Representations and Wanurties" sectio¡:

"NYLCa¡e Mld.edantic reprtsens úd wa.rrå.ûts th¡t to the bes¡ of is knowledgc,
the historical pharmacy, institutional, ancillory and capitared canreout cosls
pttviously providod to Doctors Hcalth are aocruarc in all matcrial respects, The
parties ¿g¡ce that as soon as pracúcable afrer closi¡rg they wilt meet and devclop

I )t x'tv n¡,t I I t: t tt t. I \r r ût,t ttr,i't'l!,
llh.'rl Ilill lhnr lli¡r.1,.¡ illrl, l"Lrrr ¡ lhr'íriâ Ìlill¡, lll):ll Il? ¡ rlll.ír.i.t.ä¡ltlll . ;lir¡|,,r:tr.,t'l;ll
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sEp- iø-sÉ i z, tB -Fe-o¡'l ¡ DocrôRS HEALTH lNc

Nñ ara Ò c /.¿lD¡410€1643685 ìv¡J¿ .'H'-i.

JeffD. Euerson
August 31, 1998
Page Two

an appÌopriatc scheduie to this Agrcemênr ro cmbody üy Euch previously
providcd cost information."

Afrcr cotrsrtÍtrnadon of the agreement however, it bec¿me appa¡ent that NYLCarc bad not
providod Doctors Healtb with accuratô cogl d¿ø - particularly as üo pharmacy cosr. It took us
months of painstaking work and rçeated demands for jnforrnation ûoar you to lea¡r tbe wth
about tbis opention's actt¡al costs. In fact, ln its hístorical cost daa l.IlflCa¡e claimed total
claims costs PMPM of approximately $350 per montb oD average over ths year prior to tlæ
ågreÉrnenl Yet Doetors HealÛr's estimated nnl claims costs PMPM urutìe more rhan $400 the
very first monûr of opcrzrion urd have remalned at th¡t high l6ygl ever sincc. It is no r¡¡ondcr
then, that today our conÈact costs have pmven ¡o be mucb híghü th¡n what wê a(p€ctd from
our review urd reasonablc teliaoce upon NYLCa¡Ê's hisuicrl d,at4 wtrioh Þurponed to show
much lower costs. Indecd, or¡ total losses rrsder this sß¡Êegteat norfl excecd $15 million, h
shon there was something tenibly wlong with the historical data thst ìfìT.Ca¡e proffered to us
ro induce Dostors Healù to cltü Ínto this agreement.

We har¡e eacor¡ntcred a¡d wo¡kcd to resolvc otber problcms wÍtb NWCa¡e tb¡ouglrout
this rolationsb.ip, aqd utill not attcmpt to rcpest all of theæ hcrc. I ¡oust mcutioq bowErær,
NìfLCare's pcrsisteot inability to provide i¡rfo¡mation DÊcosstry b reconcilc capitation payrnenb
and the amounts th¡t have beÊn pr¡id for medical beueñs. Indesd, yonr cotlcague, Sr¡san

Lefkowita acbowledged ia a Jt¡nc 29, 1998 letter to mc th¡l "[*]e a¡t BwEre of ùe isues tbat
you bave had in reconciling eltgibility a¡rd rnoutåly capiutiou rtporùs.' Yet tbose problerns bavo
persistcd, and oru calfs for one busineti $'eo tr¡rnabout of the parties' revicw obligatíons have

largely gonc unÌæeded. We even inctrned rhc cost of a previav process bcfore claims payment
ro try ro avoÍd the kinds of papncnt dispules ù¡t luvc a¡iscn in ¡eccot lBonths,

Of course, ¿s we proceeded in good faíth throughout our rtlarionslrip úth NYLCa¡e to
resolve rhese issues, we $tefe unawarÊ that just months ¡fr¿r cntaing into this agrteçenç Aetna
would be acquiring NYLCare Ëosr New York Life. A¡rd wc were also catainly unawa¡c tl¡al
wirhin weclcs of tha¡ rakeover, AeÙrs would be a¡r¡rorÐcing its inþûdon to get our of tho

MediCa¡e buei¡css throughout the county. That sGquÊnce of cveots t¡nknoum to us at that time

of or¡ agrtemênt may now explain many tbings: for exanple. why you chnged your posilion
and agreed to contraßt out thc MediCare brsiness just moaths bcfoæ the AcEt¡ deal with Ncw
York Lifc, why you wíthheld information and delayed claim¡ proccssing so thet ou¡ fi¡ll cost

ramifications would not become so knowrt r¡rtil añer thc Aetn¡ tâltcover, why there was a huge

spike in claims payments afrer the Aem¡ takeoyer, aarl why or¡¡ br¡siness now hangs in thc
balence because of Actn¿'s announcement today. lndoo4 [ now undersund th¡t ou: agreement

saved NYLCarc more Éran $l? million at a no$ propítious time for New York 6;fs '- jutt
months before rhe Aetna deal, rhereby potenrially inflating the price that Aetna paid in that deal.

s/Ê

16dv-000119



sEP.1Ø.1998 L?1Ø3Pt1
sÊp-iø-se 12, 13-Fc-oN, DocloRs HEALTH lNc

JeffD. Emerson
August 31, 1998
Page Three

cc Míchael J. Ca¡dillo
P¡esídent
Aeqta US Hcalthca¡e
980 Jolly Road (USlÁ,)
Blue Bell, PA 19422
2l5n7s-6501 (å¡()

of cor¡¡sc' Aetna's public Pronouncemeñr - wille tcrribly damaging rc ou¡ buEíness --cannot change rhe fac¡ that Doctots Health oontinucs to havc a uiiJing agrccacnt withNYLCare' Thetp is no legal basis for terminating that egreement simply becaue Aeu¡s wanb oget out of that business in selected are¿s íqcluding ours. _ena -y ool'"urtnpt !o rsrmi,ate ours8lee¡nent now would clearly-bc prctextual and in bad f¡ith. So iet tt* rener sêrye as aotice rhstwe can not tolcrate for 
'''y 

fiuther damage to or¡r.br¡si+es or br¡sincss ,[*utton, Nrl-cuc-Aer"¡'s aotiors bave already d"rraged Doctors l{celú. rt it tæio;h;'6" daruags ,- and rodo so imnedi*ely bcfore ir becones ineparable.

It is now clear to r¡s that uæ wete frÊuÁ¡¡ôntly índuced to artsr inm this agreement withNYLcate and h¿ve been on a "slippery,slopç'- of dna¿cial losscs .ro ,i*.. To daæ, bâseduPon oì¡¡ pttrported good faith negotiatio'ns we h¿ve t"ñ$r.d fronr ftÍag- litigrdon, au$iæ tfcdssi¡c of somc sh¿relrolders æ do so. Therefore, we will havc to prrrsrrcÏÇãor, 
"us.niË^r,resolution of this sitl¡ation. Our lawycrs æll ts tlrat ure cat scer ¡on-ac¡¡al and pmitive

damages in such a ftaudulenr hducernent acdon. Indeed, I rryor¡ld u,nt"or. tfr opportirriry iÀexplain thcse facts to Aetta, which only recently *qoitr¿ NyLCa¡Ê Êom Nert+, yo¡k Life a¡d
therefore rnay be u¡awritÊ of this hisrory. Moreover,'in any futurc trgÐl protaed.ings, we would
also seek lËcovery for otl¡er tortious and conùactl¡al b¡each¡s uàich Uñr íorr us so dearly.

As you know, I have worked hard to avoid thâ¡ roed, It ís not too laæ still to f¡nd
cômmon gtourd, but tüme is of thc essence. I have employees, physicirn sbareholdcn and orhi
shareholdcrs to protecL and you have placed all of rs ¡ä sen¡o,r¡1"äñy. W.,Ar,¿ *Jt ñ;
creative in fashio¡rt¡g resolutions that w_or* for atl puties. We unUâ.uea U" willing n cánsider
Doctors Health eventually taking ovcl thís entitr operarion urd dealing diroaly wi¡h'HcFr weremain ready to trlþ although $ven the Erolmous oagoíng ¿änùe tbat we a¡Ê now
experiencing under this agrocrneriq r¡r?. nced a prompt ræoiution of oru-oofsrodi¡U dispr¡tes
Otherwise, we will have to take apprropriate legal action in the i¡nmcdiete futrue.

tD:41ø6543sÊs N0.317 P-.7/tZ e/A

ts, Oold

;þSacnr and C}def Exocuríræ Officcr

Scott Mnrphy
South Easr Rogionat Managcr
ActnslJS l{ealthcarc
11675 Gr¡ar Oaks Way
Alpharcca, GA 30022
770ß46.1085 (far()
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HEALTH
ittþ,úsh.Jatl.I

MEMORANDUM

DATE: JulY 15' 1998

TO: Jeff Emerson, CEO, NYLCa¡e Healtb Plans of the Mid-Atluttic, Inc.

FROM: Stcwert B, Gold

RE: JulY I 4,1998 Meeting

CC: Eric Wilkinson, Thc Beacon GmuP

Th¡nkg for rh¿ frank discus¡ion of lhe concgrns we h¡vç tcgsrdlng our Nctwork Mrn¡gcmcnt

Agrcemørr. As ¡ result of the meeting, it ls our unCcrsanding thrt M{,Cat9 will run t "CMU" rcport

oittr. clajms that you hrvc prid. This will holp dæcrminc rny tr¡ds in utilfz¡tlon ¡¡d cost shol could

explaln the rrldo dísorepurcy betwcen rhc l{YLCuc clalms cxpcricncc with its Mcdioaro rnembers ¡nd

DH's expcricncc wlth oesenrirlty the saure populatioo, V/e al¡o ¡pprcci¡lt your ofrcr to provide a

,,retro-viàw" of clsime pald to æsist us in ouraudit of thc cl¡ims pûyrnent proots¡. Arthur fuidersen ls

dcsigning ùe oudít protocol in oooperetloo wlth lrlY-LCrre st¡ff to cnBute a timely audit report. We

willïork wirlr youi responsible m¡uegGrnÊnt porsonnol ¡o movÊ thc ¡udit elong. Pleaso cnsure tha¡

they arc swtrie of our ofrer to providc thc t'lcÛo'view" lf ncccssary'

Wc, of cours?, rpprcciotc your undorsnnding in suspcnding P¡ymcnls for ol¡lms paid on our behalf by

l{y¡,Care In cxcesi oitttr luty caplution paym"nt.' For youi infrrmetton, the amount of the Lettcr of

Crcdit is now at $5,250,000'

I was glad to hear rhat you wct! ognGcnred ¡bour ths rimc it h¡s uksn to reconcilc thc ¡cn¡ol s,mouñt

due er June 30. ¡J yõu know, w¿ h¡ve advrnc¿d the fi¡ll ünount rhrt you rcquested (s3,176'173)

pcnding ô prompr rcsolut¡on of rhc rcturl emount, To daÞ, wo bclicvc that paid chimg have included

enors totaling in cxcess of $900'000.

Doctors l{onlth, A¡thur Anderscn and your st¡ff wlll bc workíng in ilte next monthr to detornrine whnt

' furthcr adjustrnonts ars requiçcd, 
.

I have owached .opioe"ãf iüa oryslt,o00 reporrs rh¡r we providc Êve¡y mon?h for your lnformr¡ion'

Additionally, ure tåtus of olaims þrevlcw frorn our st¡ndpo¡nt i¡ thrt we hlve bccn told wc will ga thc

first preview in thc agreotl upon fonn¡t today'

Thc lag in claims paynent is a continuing problem. n_rg il.fonn¡tion thrt wc heve ie very leccn¡ ¡nd is

.i;..d; undc*or[,, Úy bo¡h of our orgrnizrtions. I believe thrt wc necd thc rcsults of thc currcnt

fcvicw and the Anderscn ¡udlt ¡o bc¡tcr undcr$and and defina rha slNa¡ion' .,

t hnvc lookcd lnto issues sumoundlng rho tlmely rocclpr of cn¡ollmenl inforfirtlon, nlong with ¡hc

cap[ntion peyrnênq authorizs¡ion tra-nsmigt¡1, and othcr information cxch¡ngc lssucs' f h¡vc boett

¡ssured ¡har wc witipromptly addfcee and rcmody problems on our part' If not' h¡vc sômcon€ con¡'ct

o

NLYcT ll,ooc
16dv-000121
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me directly so thst I am awarc of the open lgsuês ¡nd oÐ compü? rvhst you rrc hcaring lo the rcporu I

gcl fvom our joint oPerûl¡ons mGafingt,

Plerse let mo þçw whcn you will hsvc some rosults from your rwiew of the informrtion we provid:d
yestÊrdôy ¡nd thc CMU Rcpon,

Our Agccmcnt with ltlYlCare is vory important to us, 8s dcrnonstrsæd by thc invcstment we have
each m¡dc ín providlng unintcmtpted medlc¡l scwices to Mcdicr¡c mrnegcd c¡rc mambcrs. \flhil¿ the
cost of claims rrcolution csn hcvc the most serlous consÊqusncê1 r¡/o rcmtin dcdic¡tcd to tåc sr¡ccess

of tlrc'rolationshfp wlth l.,lllLCare ud tltc rgrocnront, Dcspitc our dcdic¡tion w6 úc ve¡y conccrned
about thc Ns¡vork Mo1àgcnrônt Agreemcnq urd be¡cd on tho ínfonnation rvo categoricrlly and
unconditionally disputo th¡t Docton Hcalth is æsponsibte for ¡t lcrst 36,000,000 of tho olaims paid ø
d¡¡c, Thcrefora, plcsse be on notice that wc have not r¡¿ivcd any of our righu and privileges undcr thc
Agraement. Wc cxpcct bolh sides !o kecp our conversdions about thcse msttcrs confidential. Th¡nks
for your hclp.

?

\,

7¡lst9t N LyCT r ¿.DOC2
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sEP.1Ø. r998 tZtøAPY\
3EF-lO-9ê OâtØ" FROM¡ÞOCToRS HEALTH .tNC rD¡4røEs43s6s No.317 ?.,+JlL" 4/s I

I@w
ìtld.Atlanæ,

Ey lttæg¡tattttLl
¡rl'Lc¡fl Hcrhh Pl¡¡t¡
of ràc ¡id.A¡.nilc. lnc
.orrt grt þ¡ã¡ unvl
cçnbclu Y¡yt¡¡d f0tt0
(ilr) r.r-ì@
t.EAl5.tt¿l

July 17, 1998

SErârB. Gold
Clriof E¡oa¡dYc Otrtar
DætÌlt tledüt
lol5l Mill R¡¡¡ Circl¿, lOû Ploor
tuhgrMillq tìO 2tll?

Rc fuþ 14, 1998 McsËlg

Dc¡r Sbsdt

u¡d Cbicf E¡¡cutivcOftq

Sr¡¡¡r S. Lc0<oq,ltr
Eath Wi¡tccr

^¡pnrcotþ 
yot¡ üd I ¡¡ond¡d difrbmr E€€ting¡ on July ld 1901.

Anong othcr astb¡¡ i¡ yær July l1 l99t tastlo wtdr whi¡h I do lel æãsrl onc ecrtiorr
c¡B¡rly rüð õut I did not ¡grcô ta ryrnit Docron llËlth (DÐ r n¡ryal þ.fy--t ollË ll¡blli¡y lo

Nyl¡arÊ lúi¡riFlr¡¡ of rbaMid.At[¡tiqlnc.(!{n¡¡rÊMid-^{r¡ds) forùrf onn¡by whicútlc
lm-Cr. 65 ebiru prd bt ìfYlÆuc Md-Aùrtlic crced! ¡[c momt o_f th! c+lÚiü pt¡d b DH b
côvcr ûo¡ß cl¡in¡. ún¡t í sid ra¡ th¡l I will bc fldblc b pø¡itd¡r¡ DH to rçry úca nodc¡ ottr r
trti"d of rlmc torgø hrn rhÊ colrrcordly obtigÍd fi5 (S) d.yl ery.td{ th¿ttoctuuldvc r¡noun:

ä""t uy DH n UvZC¡rc Mid-Atlürric ds¡ not c*Ettd tùe auo¡rr of th¡ tnweblol-á;¡lr of Cttdir

In rdditian to dh$ ¡¡¡ortion¡ i¡ yor¡r rnÊtno rrith whlch I dlngnq tfu ñnrl prnrf¡¡Dh conuin¡

.o sdotr vhlch ls büh r nrrpisc ¡¡d ¡¡ rbudlç ¡\rc cengorlcelìy rnd 
-uryoüd¡Þ4ly 

dls?tt¡Ê thü
D..ilrrr ftcrtU is rcspouiblc fËr rt lc¡st t6,000,000 of dtc chim¡ p¡d tby-NVfrqrc-Mid'AtlsrthJ o. 

.

¡dr:; Þiù norc Ë* rhe¡e lg no ¡¡rrcccdcnt for thit ¡s¡¿rtlon ctr-cr tr¡¡r ürc rllcgcdly cnoncowly gei{

ãf¡rnr snplo rs?orr rrhicb !ðu B¡v?.to Sur¡r S. Loûo{,¡¡z tttd oc on Jr¡o¡ 14 l99t tm which roplo
ì"" .6¡pjbrcd'ryprufoútþ i,om,mo h dlæ¡rflyam¡cou¡ly nid cldn¡, a¡r rorþcis of yorr

âo'pb t"pn is ¡lirisr cnnptétod. It Eitt not ogpn cvør orËfiúr of th: {lc$ ovapryncnt etnount

;¡¡, úc àAøæ üro ¡nor¡rt iir Fhrnn."y c,l¡ins which rt long sincc *ipule.tcd b DH hd bcal

crronæudy posæd ü¡ yôt¡f tÊtouût,

In sum, l6¡¡t aano (urd or¡r Juty la nætirg) ps ¡t¡f-*rybg About F. oTry dring on wù¡cì

,. *o' to .gt* ir tha brh- orgmiztiorc n¡¡r'r¡ dcdlcetod o tying r ndrp tbc rladoublp *ork

D.

lt¡tr¡rv\ñr{luyl, t¡tlJl F¡.êu:L¡l¡tÛlr FÜ¡l-l tllllu¡ ¡¡alirrr*r¡¡a¡rnJ}u¡lilrtdhr¡n¡l¡¡¡r¡*
C¡rrõ,¡,¡ nìu¡|Ú ír¡ É¡ l¡ tctx f¡ imtrn lh¡r¡ ñr. ltå. taÀl¡l¡L, ft3
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September 4, 1996

Jeff D, EmeÊon
President and Chlôf Ëxecutlve Offlcer
NYLCare Health Flans ol the Mld-Atlantlc. lnc.
7601 Ora Glen Drlve.
Greenbelt. Maryland 2A770

RE; September 1998 Monthly
Capitatlon Cafculatlon

Dear Jeff:

I recontly recelved 6 copy of the Monthly Capltatlon Gelculatlon for the month of

Seprember, 1998. I was surprised to see thet NYLCare has unilaterally declded to

change the method of calculatlon for September. The calculatlon, lf done conslstent

with the method of calculatlon for every month of the conlract period prlor to sePternber,

1998, woutd have rEvoaled a net posiilvc cash balance in favor of Doctors Heann in the

emount of approximately 61,443,047,

Wthout explanation, NYLCare has now charged us for'claims incurred but not
pald through Auguet 31, 1998u, Please revlew the endôsê! coPy of the Seplember,
ì gge catcutation and compare it to the cncloscd coplcc of the October, 1997 through
August 19gå catculatlons. lwould appreclate your prompt aeslstance in having Lhe

SeptemAer, 1ggE Capltatlon Calculation redonc consistent with prior pcrlods to show the

above mentloned positive cash balanc¿ in our favor,

As you l$ow, we still have a lot of íssues to resolve. This is no way to begin that

proceEs,

Y,

l;v
I
/

S B. Gold
Executive Offlcer

cc: Sucan Lelkowítz

Iùn-nili: I It:tt:ttt. l.\t tt¡tt,¡til.frr,:tt
- -lt]r;Ll-\l¡ll fil¡¡r l;irt'ft,o llltlr l"l,{,t'r llrtirtti¡ }lifh. tllì tl I l? r {lft,rrl'tl.irllflll r ilflll,til{,'it:jfìll

h :\uruttlrt\amaf¡on.ddc

s/s

s

h
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COUNTY OF NEW YORI(

STATE OF NTW YORK

X

X

DOCTORS HEALTH INC.,

Plaintifl

- against -

CIIASE MANTIÄTTAN BANK, AND NYLCARE HËALTII
PLANS OF THE MID-ATLANTIC,INC.,

Defendants.

Index No. 981604436

AT'F'IDAVIT Of,'
ANTIIONY A. CAPASSO

CHASE MANHATTAN LEGAL DEPARTMENT
By: Andrew N. Keen

One Chase Manhattan Plaza,26th Floor
New York, New York 10081

(212) ss2-0e21
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEAITH,INC.,

Plaintift

-against-

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, [NC.,

Defendants.

Index No.: 98 Civ.604436 (BAC)

AFFIRMATION OF PETER M.
CORRIGAN IN SUPPORT OF
MOTION FOR ADMISSION PAO

^Érlc Z/CE OF JOHN D. CORSE

Peter M. Corrigan, Esq., an attomey duly admitted to practice law before the Courts of

this State hereby affirms as follows:

1. I am associated with the law firm of Piper & Marbury L.L.P., counsel for plaintiff

Doctors Health, Inc. ("Doctors Health"), and am fully familiar with the facts and circumstances

of this action. I respectfully submit this affirmation in support of Doctors Health's motion for an

Order pursuant to Rule 602.2(a) of the rules of practice of the Supreme Court, Appellate

Division, First Department, admitting John D. Corse, Esq. to practice before this Courtpro ltac

vice as counsel on behalf of Doctors Health in the above-captioned case. I will assist Mr. Corse

in all matters relating to this case. I have been a member in good standing of the Bar of the State

of New York since 1991.

2. Mr. Corse is a member in good standing of the Bars of the State of Maryland and

of the Federal District Courts in Maryland. Annexed hereto as Exhibit "4" are copies of

certificates of good standing from the bars to which Mr. Corse is a member. Pursuant to

CPLR 2105,I affirm that these copies are true and complete copies of the original certificates of

good standing of the above-listed ba¡s. Mr. Corse has never been disciplined, suspended, or

disbaned from practice before any Court.

16dv-000126



3. Mr. Corse is a partner with Piper & Marbury L.I-.p. In addition to its New York

City office, in which I am located, Piper & Marbury L.L.P. has offices in Baltimore, Maryland,

Easton, Maryland, Washington, D.C., and Philadelphia, Pennsylvania. Mr. Corse is a partner

resident in the Baltimore, Maryland office.

4. Ptaintiff Doctors Health wishes that Mr. Corse participate personally in this

matter on its behalf because Mr. Corse has overseen this case on behalf of Doctors Health since

its inception and has extensive knowledge of the facts which give rise to this action.

5. Accordingly, in light of the rules of practice of the Supreme Court, Appellate

Division, First Department, Section 602.2(a), Doctors Health respectfully requests that this Court

admit John D. Corse, Esq. pro hac vice to participate in all further proceedings in this case,

including any trial if one is necessary.

6. No prior application has been made for the relief requested herein.

WHEREFORE, plaintiff Doctors Health,Inc. respectfully requests that this Court issue

an Order, in the form attached hereto as Exhibit "8" admitting John D. Corse, Esq. to practice

before this Courtpro hac vice as counsel on behalf of plaintiff, Doctors Health, Inc. in the above-

captioned case.

Dated: New York, New York
September 16, 1998

PIPER & MARBURY L.L.P.

\Þ.f^H.By
Peter M. Corrigan, Esq.

1251 Avenue of the Americas
New York, New York 10020-1104
(212) 835-6000

Attorneys for Plaintiff
Doctors Health, Inc.

-2-
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.Arraryolis, jHù.

CERTIFICATION

STATE OF UenYLAl{D, ss:

I, Alæand¿r L. Curnmings, Clerk of tlæ Court of Appals

of Morylan¿, d'o hcreby certify thøt on the d.øy

of Dcccubcr ,Ig 87 ,

JOHN DOGGEÎT CORSE' JR.

Ittuing first taken a¡ú subscribed thB ooth prescribed by th¿ Co¡tstitution

and Lowa of this Stote, wos odmitted øs an ottþrney of søid Court, Ls nnw

in good stanling, øtú, øs such is entitlcd to proctbe lout in ony of th¿

Couris of søid' Støt¿, subiect to the Ru'Ics of Court'

ln Uegfrmûn$ Sftrrrrf, I lwue h'ereun'tp set mv

hønd æ Clerh, ond affired tlæ Seal of tfu Court of

Appeols of ltlorylond, this l6th døy of

ße8

of

v-sccond

Sepceuber

of ttu Cowt of

XX TOTÊL PAGE.øø2 T(*16dv-000129
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CERTIFICATE OF GOOD STANDING

UNITED STATES OF AMERICA

DISTR]CT OF MARYLAND

l, Frank L. Monge, Clêrk of th¡ United Sate¡ Distrlot Court for üre

Disùict of Maryland,

DO HEREBY CE:RTIFY that JOHN D. CORSE ESOUIRF-

BAR N,Uñ/IBER O5O49, wo3 duly admitted to practiræ in saH court on

June 3, 1989, and ls ln good standlng a6 â menrber of tlrc bar of said Gourt.

The lndiccs of th¡s Gourt have bcen seardred and do not r€veal any

dk¡ciplinary actlons, eltlrer prcrcnt or põt, as to the above nanr¡d attorney.

Dated at Bdtimoro, Mary{and -^Ffiai¡f f; MOruCe
- Clerk

Date: SEPTEMBFR f6. 1998

,ft* TOTRL PÊGE,øø? X*16dv-000130
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NE1V YORK

DOCTORS HEALTH, TNC.,

Plaintiff,

-against- Index No.: 98 Civ. 604436 (BAC)

CHASE MANHATTA}I BA}IK ANd NYLCARE HEAITH
PLANS OF THE MID-ATLANTIC,INC.,

Defendants.

ORDER ADMITTING JOHN D. CORSE PRO HAC VICE
ON BEHALF OF PLAINTIFF DOCTORS HEALTH. INC.

THIS MATTER having been opened to the Court by Piper & Marbury L.L.P., attomeys

for plaintiff Doctors Health Inc. ("Doctors Health"), for an Order granting John D. Corse pro hac

vice admission before this Court in the above-captioned matter, and the Court having considered

the papers submitted by counsel and for good cause shown;

IT IS on this 

- 

day of SePtember, 1998

ORDERED that John D. Corse be admitted pro hac více before this Court in the

above-captioned matter.

Hon. Barry A. Cozier
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INDEX NO. 98 Civ. 6O4436 (BAC) YE.AR 19

SUPREME COURT STATE OF NEWYORK
COUNTY OF NEWYORK

DOCTORS HEALTH INC.,

Ptaintiff,

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants

AFFIRMATION OF PETER M. CORRIGAN IN
SUPPORT OF MOTION FOR ADMISSION PRO HAC

VICE OF JOHN D. CORSE

PtpEn 6. MARBURy L.L.p

ArroRNEYsFoR PLAINTIFF

OFFICE AND POST OFFICE, TELEPHONE

I 25 I AVENUE OFTHE AMERICAS

NEwYoRK, NEwYORK tooao-t t04
2 t 2-835-6000

FAX: elz-435-600l

ALL COMMUNICATIONS
SHOULD BE REFERRED TO

MS. MONICA PETRAGLIA MCCABE
MR. PETER M. CORRIGAN

212892
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SUPREME COURT OF THE STATE OF NEW YORK
COLINTY OF NEW YORK

DOCTORS HEALTH. INC "

Plaintiff,

-against- Index No.: 98 Civ. 604436 (BAC)

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

AFFIDAVIT OF JOHN D. CORSE

Defendants.

STATE OF NEW YORK

COLTNTY OF NEW YORK

JOHN D. CORSE, ESQ., having been duly sworn, submits this Affidavit in support of

the foregoing Motion for Admission Pro Hac Vice on behalf of plaintiff Doctors Health, Inc.

("Doctors Health") as follows:

1. I respectfully request to be specially admitted pro hac vice to the Bar of the State

of New York pursuant to Rule 602.2(a) of the rules of practice of the Supreme Court, Appellate

Division, First Department, as counsel for plaintiff Doctors Health in this matter.

2. I am a partner with the law firm of Piper & Marbury L.L.p., Baltimore, Maryland.

I was duly admitted to the Bar of the State of Maryland in 1987 and to the Federal District Courts

in Maryland in 1988. Since these admissions, I have at all times remained a member in good

standing of the above-listed bars.

3. Upon my admission and pursuant to Rule 602.2(a) of the rules of practice of the

Supreme Court, Appellate Division, First Department, I will assist and be associated in this

SS

)

)
)
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matter with New York counsel of record, Monica Petraglia McCabe and Peter M. Corrigan, of

Piper & Marbury L.L.P., New York, New York.

4. The plaintiff Doctors Heaith wishes to have me represent it in the preparation of

this matter along with Monica Petraglia McCabe, Esq. and Peter M. Corrigan, Esq.

5. There is good cause for my admission in that plaintiff Doctors Health wishes for

me to represent them in the proceedings of this case.

6. If specially admitted to the Bar of this State, I would be admitted solely for the

purpose of participating in this particular action in which Doctors Health is a plaintiff.

7. I am willing and able to comply with all rules of this Court relating to admission,

professional conduct, and civil procedure.

8. Defendant will not be prejudiced in any way if I am specially admitted to the Bar

of the State of New York as co-counsel for plaintiff Doctors Health.

9. No good cause exists to deny my special admission as co-counsel in this matter.

10. No prior application has been made for the relief requested herein.

/.
JOHN D. CORSE

Swom to before me this
16th day of , 1998

Øuø
Notary Public

MONICA PETRAGLIA MCCABE .
iftiÃäY Puñ¡li9;ótJãl"r" t.w Ycrß

ffffi*,:iËil,f$fi:Í."frfo
-2-

16dv-000135



¡NOEX NO. 98 C¡v. 6O¡t436 (BAC) YEÂR 19

SUPREME COURT STATE OF NEWYORK
COUNTY OF NEW YORK

DOCTORS HEALTH INC.,

Plaintiff,

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

AFFIDAVIT OF JOIIN D. CORSE

PrpeR & MARBURv L.L.p

ArroRNEYsFoR PLAINTIFF

OFFICE ANO POST OFFICE, TELEPHONE

I 25 I AVENUE OFTHE AMERICAS
NEwYoRK, NEwYoRK tooao-t t04

2 t 2-835-6000
FAX;2la-435-6OOt

ALL COMMUNICAIIONS
SHOULD BE REFERRED TO

MS. MONICA PETRAGLIA MCCABE
MR. PETER M. CORRIGAN
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DOCTORS I{EAI,TI{, TNC. ,

Plaintiff,
- against -

CTIASE MANI{ATTAN
I+EALTH PIJANS OF
INC. ,

DefendanLs.

-x

60 Cengre StreeE
New York, New York
SepEember l'7, 1998

BEFORE: HONORABLE BARRY A' COZIER, J'S'C

Appearances:

SUPREME COURT
COUNÎY OF NEW

PIPER

BYr

KELI.OGG,
& EVANS,

AE t'
l_30
Was

BY: MAR

NEI

OF THE STATE OF NEW YORK
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court'E Decision

TI{E COURT : OkaY, thank Yôu.

I think I have heard enough to

digest the isEues.

In the first instance, it seems to

me that Lhe underlying dispuce beLween

the part ies concerns môrIey mat't'ers

arising out, of their conEracEual

agreement -

Now, whaE we have are Ewo

eorporate ent it,ies both doing busineEis

in Mâryland concerning serviees, I'IMO

Ëervices which are being provided and

health management sërvices general-Iy,

which are being provided in Maryland'

The nexus to New York is obviouslY

chaee Manhattan Bank really che nominal

etakeholder in Ehis parEicular case

because of the LèÈter of Credit thaÈ

was issued from Èhe plainEiffs in favor

of Nylcare -

Now, this is certaintY a bagic

eomme rc ia I t ran s ac t ion .

The Parties have a conÈractual

reLationship' It involves the making
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Court's Decision

of the ongoing clains being made based

upon patier¡ts' servÍces being furnished

by the plaintif f for which the

def end.anÈ, Nylcaf e, receives payment

from the federal govërnment and is a

pass-through for Purposes of the

Medicere paymenEs.

The relat.ionshiP here is ongoing

clearly cômmercial.

Th-e nuance of thie parÈicular case

concerrls Ehe establishment in the

contract or the agreement of Èhe LêtrEeÏ

of Credit in favor of NYlcare '

Now, this is not ehe traditiÔnal

commercial LetEer of CrediE involving

goods and furnishing of goods, êE

cetera, t.he normel- transaction'

This is in the nature of a standbY

Iretter of Credit -

The etandbY L¡eÈter of CrediE

functiofls more like a guaranteê tharr

the st.andard commercial- Let'ter of

Credit.

TheY are obteined Eo enable t'he

16dv-000140
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Court's Decísion

beneficiary Eo make demand for payment

under the lJetter of CrediE upon E he

heppeníng oÊ a cerLain conEingency,

such aF the default of Èhe oEher party

in the underlYing transacLion'

The terms for drawing upon the

L,,ett er of Credit is set f orbh in Ehe

agrêement '

There are certain reguiremenE's i

obviously, a presentment to Chase is

required in a païticular form and the

contents muEt meeE et leasÈ a

requirement of the agreemenc '

PIainEif f PrimariIY Predicac'es

this application for ínjunctive relief

on the fourEh requíremenE, Ehe

sfatement drawing upon the I'etEer of

Credit by Nylcare Ehat they know of no

valid offsets Lo Ehe elaims'

The Problem here is that t0 the

exCenÈ thaÈ, che documents are Properly

presented to Chase Barrk, Ehe Court musÈ

strictJ.y construe the Lebter of CrediE

requiremenÈs in accordance with UCC'
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CourE' s Decision

The purpose 0f it is to have

definiteness with respeet Eo commercial

Lrarrsactrions here.

Now, it seems to me thaE the

enEire arguments, usi-ng the CPLR

criteria here, with resPect to

irreparaþIe harm, substantiaL

tikelihood of success on the meritrs and

Ehe

balance of Ehe equities is predicaEed

upon, 0f course' whac i3, in fact, a

moriey d.i spute between the parf ies as to

what the proper amount due and owing Eo

E.he de f errdant i s here .

ClearlY, the chreshold issue in

Ehe underlying issue f'or Ehe plenary

action is really based uPon a claim for

money d amages , e ither irr Ehe f orm of

Èhe claim by Èhe plaintiff or whaE wiII

be a counterclaim on the ParE of

defendant, NYIcare, based uPon this

dispute.

So there is no question here t'hat

there are disputed facts with respect

Ø7/15

1

2

1

4

5

b

7

I
q

1-0

11

1,2

r-3

14

r_5

l6

T7

r-8

r_9

20

2L

2a

2t

24

25

16dv-000142



sEP tÉ'39 l1|?Ø FR EPSTEIN BECKER-l'4AC-4 1e1ZEE1Øg8S TO tØØ$l¿Ø2.3?67599fi p.Ø8/15

1

2

)

A
=

5

6

7

I

9

10

11

L2

13

L4

15

16

17

Ig

19

20

2L

¿¿

23

24

25

7

e0urt'E Decision

to whaB Fum is due and owing arrd to

whom it is due and owing, Fürsuant Eo

the term of Ehe Agreement, '

Ànd I have perused the

d,ocumentation here, and es I said.

Ehere is an ongoing course of conduct

between Èhe Parties.

New. the onIY basie under which

t,he Court can grant an ínjunctíon ín

these circumgtancès, particul-arly where

Ehere are facEual- disputes, there must

be a clear showing of irreparable harm,

a clear showíngi of irreparable härm'

In this Part icuLar instaflce, Ë'he

aIlegaEion thaE is being made in the

order to Show Cause, by the plaintiff'

is Ehat fraud EhreaEening this

irre¡:arable harm involves false

staE emenUs by def endant, Nylcare llealth

PLans to defendant, Chaee Manhattan

Bank

Now, the distinction here, r

beli€vÊr is whether or noE whaÈ' we

have, does a false stâtemenf, even

16dv-000143
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C0urt' s Decísion

assuming ärguendo, w€ have a false

sE,atement, rise to the leve] of a

fraudulent statement t,o meet the UCC

standard and commercial sEandard ín New

York to fit within Ehe fraud excepEion

to payment under a Letter of Credit -

And I think that's really Ehe critical

issue.
rrln New York, the sole excePt,ion

Eo the independence principle and the

íssuerl s obligat ion t'o PaY on

conf orming documents - - rl

I don't. think there is any disPute

here \^/e have conf orming documetlLs, rr - -

is an excepEion for fraud.
t'The onlY auLhorízed mearrs of

sEopping payrûenL, under a Letter of

CrediE, is that PermitEed under the

fraud excePtion.
I'rf aPPlicabIe, it can Permit an

injunction against honor, or it can be

relied upon by the issuer as e ground

to diehonor, where e document is forged

or fraudulent or where there is fraud

16dv-000144
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CourE' g Decision

in the transaction - ñ

Thís case cIearIY does not involve

fraud in the inducemene.

Fraud irr the índucemenE, would

have concerned Èhe terms givíng rise Eo

the l,etter of Credit, and there is

certainly no al legat ions in t'hat

regard.

And, therefore, Èhe PlainEiff must'

Iely uPon the fact that there is fraud

in trhe transactiorr.

And plainEif f ' s erg'uTflÊnt has been

couched in têrms of fraud in the

presenEment, I assume, ÈhaE means in

the presenLment of the documenEÊ ' to

the extsent Ehe sEaEemenE is made that/

in fact, there are no known offseEs'

The Problem here, is based uPon

the facEual disPuEes beLween t'he

parties, ehaE statement cannob be

consid.ered t'o be a fraudulenÈ

statement.

In fact, there is no evidence'

based. uPon the submissions bY the

16dv-000145
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CourE's ÐeciEion

part.íes here , that t'hat s EatemenÈ has

not been made in good faiEh.

The point being thet the positiÔn

of the d.ef endanÈ, Nylcare here is, of

course¡ there are clearly sums due and

owing tÕ Nylcare and, in point of fact',

that it's only a guestion of the actuaL

amourrt here.

But the amount' is än amount

clearly due and owing to NYIcare '

It's not a situation that iE was

presented because there is â

possibility thaE there is deficit on

Nyl care ' s s ide arrd Ehe sums may be due

and owing Eo che PIaintíf f Lrere -

It aIl- surrounds the factual

d.isput.e. That f acEuaI dispute, by

iEself , is not suf f icíerrt Eo constitute

fraud wiEhin Lhe meaning of UCC or the

cese law in New York - There has to be

a showing of actual fraud'

And even the fact that there may

be a mere misrePreFentat'ion here ' a

mere misrepresentaEion, if, uf,Less
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court' s Ðecision

there is a showing that it has been

made in bad f aith in order t'o

fraudulenClY induce, in order Lo

f raudulentrIy induce t'he demand for

paymenE here, there is real-ly no bases

under which you can really show Ehac

there ie ÍrreParable harm in t'his

circumgIancës '

IE, sêems t0 me there is a

Iegitimate factual dispute beLween che

part ies .

Now, Iet me say something with

respecE tô this íssue of irreparable

Lrarm and the argumenÈs made with

respecE E,0 irreParable harm '

IrreParable harm cannoE consE ituEe

simple economic harm'

Bas ica13-Y, once again, the

threshold argumertÈs offered bY

plaintiff is that Ehey may be puÈ out

of busifless- MaY even Possibly be

forced inEo insolvency or bankruPtcy '

BuE that does noE constit'uEe a

basis for irreParable harm'
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Court, s Decision

In fact, if anything, iE suPPerts

Ehe decision thaE Ehe underlYing

dispube is based upon money and based

upan something theE, is compensable at

l-aw seeking money damages '

The additional factor in this case

is that. since r¡one of these

transacEíorrs arise oEher Ehan Ehe

issuance of Ehe l¡etEer of CrediE',

within the SÈate of New York, and the

agreemenE executed in Maryland governs

here.

ThaË egreemertt expressly provides

for arbitrability of disputes of the

part.íes and disputes siurrounding ' of

course, the particular claims bhat are

reaIlY the sub j ect matt'er here '

So that Ehe Court would never

reach the merit in this Particular

case -

So Ëhe Court cännoE coflclude ' f'ot

the plaintiff, Ehatr there is a

Iikelihood of sucÇess on Ehe merít at

this part'icular time, 6üf f icient' Èo
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CourE's Decisiôn

íssue an injunction.

Scl it seems to me Ehat in the

overall assessment, wiEhOUc a showing

of irreparable harm, and an iesue of

morrey, does not equal i rreparable harm

because it's compensable at law '

I undersEand the argument that' is

being made with resPect to Patient

cere, but the fact of Ehe matter is

that the plaintiff is not Ehe actual

patient provider here. TheY do noL

have that primary rêËpor'r'sibility wit'h

respecE to patient care.

They are t'he conduiE to make

arrangements for the patient care'

And. certainly it's plausible ÈhaE

alternative arrarrg'ements can' be made '

Ànd we know Lhat in the world of HMO's'

changes are made every day with respect

to the election of their HMQ'

So there iE no basis of

irreparable harm shown Lhere '

So I Èhirrk that based u'Pon a]l of

the submissions before the CÔurt' Èhe

16dv-000149
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Coure' s Decision

CourE is constrained, based uPon Ehe

reasons cited, to deny the applicati'on

for a preliminary injurrction and to

vacate Ehe TRO irr this matLer.

The record will constiEute mY

Decísion and order.

SettIe an order on notice here,

please. Thank You.

MS MeCABE: Your Honor, InaY we have

a sEay of Ehe order so thee we may file

an appeal?

THE COURT: The apPlication for a

st.ay is denied.
(Whereupon r court was adj ourned ' )

I herebY certify the above
true and accuraËe trenscriPE of

( l,kproceedings.

*****

(-

d. Èi Ét

the se

FREDER 1 C

OFF I C IAI,
C. CANTOR
COURT REPORTER

*(*( TOTÊL PÊGE . Ø 15 x,r(
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SI.IPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH, INC.,

Plaintiff,

-against-

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

Index No.: 98 Civ.604436 (BAC)

AFF'IRMATION OF PETER M.
CORRIGA¡I IN SUPPORT OF
MOTION F'OR ADMISSION PÀO
¡IIC ZICE OF JOHN D. CORSE

Peter M. Corrigan, Esq., an attorney duly admitted to practice law before the Courts of

this State hereby affirms as follows:

1. I am associated with the law firm of Piper & Marbury L.L.P., counsel for plaintiff,

Doctors Health, Inc. ("Doctors Health"), and am fully familiar with the facts and circumstances

of this action. I respectfully submit this affirmation in support of Doctors Health's motion for an

Order pursuant to Rule 602.2(a) of the rules of practice of the Supreme Court, Appellate

Division, First Department, admitting John D. Corse, Esq. to practice before this Courtpro hac

vice as counsel on behalf of Doctors Health in the above-captioned case. I will assist Mr. Corse

in all matters relating to this case. I have been a member in good standing of the Bar of the State

of New York since 1991.

2. Mr. Corse is a member in good standing of the Bars of the State of Maryland and

of the Federal District Courts in Maryland. Annexed hereto as Exhibit "4" are copies of

certificates of good standing from the bars to which Mr. Corse is a member. Pursuant to

CPLR 2105,I affirm that these copies are true and complete copies of the original certificates of

good standing of the above-listed bars. Mr. Corse has never been disciplined, suspended, or

disbarred from practice before any Court.
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3. Mr. Corse is a partner with Piper & Marbury L.L.P. In addition to its New York

City office, in which I am located, Piper & Marbury L.L.P. has offices in Baltimore, Maryland,

Easton, Maryland, Washington, D.C., and Philadelphia, Pennsylvania. Mr. Corse is a partner

resident in the Baltimore, Maryland office.

4. Plaintiff Doctors Health wishes that Mr. Corse participate personally in this

matter on its behalf because Mr. Corse has overseen this case on behalf of Doctors Health since

its inception and has extensive knowledge of the facts which give rise to this action.

5. Accordingly, in light of the rules of practice of the Supreme Court, Appellate

Division, First Department, Section602.2(a), Doctors Health respectfully requests that this Court

admit John D. Corse, Esq. pro hac vice to participate in all further proceedings in this case,

including any trial if one is necessary.

6. No prior application has been made for the relief requested herein.

WHEREFORE, plaintiff Doctors Health, lnc. respectfully requests that this Court issue

an Order, in the form attached hereto as Exhibit "8" admitting John D. Corse, Esq. to practice

before this Courtpro hac vice as counsel on behalf of plaintiff, Doctors Health, Inc. in the above-

captioned case.

Dated: New York, New York
September 16, 1998

PIPER & MARBURY I.T.P.

\Þ.f^H.By
Peter M. Corrigan, Esq.

1251 Avenue of the Americas
New York, New York 10020-1104
(2r2) 83s-6000

Attomeys for Plaintiff
Doctors Health, Inc.

-2-
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CERTIFICATION

STATE OF MenYtrálVD, ss:

I, Al.æond¿r L. Curnmíttgs, Cl,erk of tlæ Court of Appals

of Morylan¿, d.o hereby cenify thøt on the tfrêrlEv-sc

of Deccubcr ,T?L,
JOIIN DOGGEÎÎ CORSE' JR.

houing first taken atú subsqibed th¿ oath prescribed by thc cotætitution

and Løws of this Støte, wøs admitted øs on altonæy of søid Court, ís ¡tow

in good standing, otzd, os such is entittcd to prætbe low in ony of thc

CoutTs of said, Stot¿, subiect ø the Rules of Court'

3n Clrgttnuql fiftrreaf, I lwue h'e¡eun'to set mv

hend uç Clerk, on'd offited tlæ Seal of tIæ Court of

Appeøls of Itlorylønd, this l6th døy of

Sepreuber ße8

døy

ofof ttu Court of

X* TOTÊL PAGE.øø? I(X
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SEP 16 'SB t4:54 FRON PIPER NÊRBURY LLP TO øH2ËtelU8356øørB PÊGE.øØ?/øø2

CERT¡FICATE OF GOOD STANDING

UNITED STATES OF AMERICA

DISTR]CT OF NTARYLAND

I, Frank L. Monge, Clerk of thc United Stab¡ Dtctrlot Court for üra

District of Maryland,

DO HEREBY CÊRT|FY that JOHN t). CORSE ESOUTRF_

BAR ñlUltlBER O5O49, wa$ duly admitted to practiræ in saH court on

Junc 3, 1989, and ls ln good standlng a8 t membcr of thc bar of said Court.

The lndiccs of this Gourt have bcen ¡cardred and do not r€veal any

dkrc¡pl¡nary actþnt, eltlrer prarcnt or põt, as to the above nam¡d attomey.

Dared at Bdtimoro, Maryland a.ffrai¡f +'" MOtr¡Cf
. Cler*

Date: SEPTEMBFR 16. 1998
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SIIPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH, fNC.,

Plaintiff,

-against- Index No.: 98 Civ.604436 (BAC)

CHASE MANHATTAN BANK ANd NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants

ORDER ADMITTING JOHN D. CORSE PRO HAC VICE
oN BEHALF OF PLATNTIFF DOCTORS HEALTH, rNC.

THIS MATTER having been opened to the Court by Piper & Marbury L.L.P., attllrneys

for plaintiff Doctors Health Inc. ("Doctors Health"), for an Order granting John D. Corse pro hac

vice admission before this Court in the above-captioned matter, and the Court having considered

the papers submitted by counsel and for good cause shown;

IT IS on this _ day of September, 1998

ORDERED that John D. Corse be admitted pro hac vice before this Court in the

above-captioned matter.

Hon. Barry A. Cozier
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INDEX NO. 98 Civ. 604436 (BAC) YEAR 19

SUPREME COURT STATE OF NEWYORK
COUNTY OF NEWYORK

DOCTORS HEALTH INC.,

Plaintiff,

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

AFFIRMAT¡ON OF PETER M. CORRIGAN IN
SUPPORT OF MOTION FOR ADMISSION PRO HAC

VICEOF JOHN D. CORSE

Prpen & MARBURv L.L.p

ATTORNEYSFoR PLAINTIFF

OFFICE AND POST OFFICE, TELEPHONE

I 25 I AVENUE OFTHE AMERICAS

NEWYORK, NEWYORK IOO2O-I I04
2 r e-435-6000

FAX: 2le-435-6ool

ALL COMMUNICATIONS
SHOULD BE REFERREO TO

MS. MONICA PETRAGLIA MCCABE
MR. PETER M. CORRIGAN

212892
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SUPREME COURT OF THE STATE OF NEW YORK
COLINTY OF NEW YORK

DOCTORS HEALTH, INC.,

Plaintiff,

-against-

CHASE MANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

Index No.: 98 Civ.604436 (BAC)

AFFIDAVIT OF'JOHN D. CORSE

STATE OF NEW YORK

COUNTY OF NEV/ YORK

JOHN D. CORSE, ESQ., having been duly sworn, submits this Aff,rdavit in support of

the foregoing Motion for Admission Pro Hac Vice on behalf of plaintiff Doctors Health, Inc.

("Doctors Health") as follows:

1. I respectfully request to be specially admittedpro hacvice to the Bar of the State

of New York pursuant to Rule 602.2(a) of the rules of practice of the Supreme Court, Appellate

Division, First Department, as counsel for plaintiff Doctors Health in this matter.

2. I am a partner with the law firm of Piper & Marbury L.L.p., Baltimore, Maryland.

I was duly admitted to the Bar of the State of Maryland in 1987 and to the Federal District Courts

in Maryland in 1988. Since these admissions, I have at all times remained a member in good

standing of the above-listed bars.

3. Upon my admission and pursuant to Rule 602.2(a) of the rules of practice of the

Supreme Court, Appellate Division, First Department, I will assist and be associated in this

SS.

)
)

)
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matter with New York counsel of record, Monica Petraglia McCabe and Peter M. Corrigan, of

Piper & Marbury L.L.P., New York, New York.

4. The plaintiff Doctors Health wishes to have me represent it in the preparation of

this matter along with Monica Petraglia McCabe, Esq. and Peter M. Corrigan, Esq.

5. There is good cause for my admission in that plaintiff Doctors Health wishes for

me to represent them in the proceedings of this case.

6. If specially admitted to the Bar of this State, I would be admitted solely for the

purpose of participating in this particular action in which Doctors Health is a plaintiff.

7. I am willing and able to comply with all rules of this Court relating to admission,

professional conduct, and civil procedure.

8. Defendant will not be prejudiced in any way if I am specially admitted to the Bar

of the State of New York as co-counsel for plaintiff Doctors Health.

9. No good cause exists to deny my special admission as co-counsel in this matter

10. No prior application has been made for the relief requested herein.

,.
JOHN D. CORSE

Sworn to before me this
16th day of , 1998

Ø/4,þ
Notary Public

MoNlcA PETRAG LrA Yf.îrtLr,NsfARYtTtj'1¿ntJå1"0"

sffi*iËf;l*"^ili"friHm
-2-
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INDEX NO. 98 C¡v. 604436 (BAC)

SUPREME COURT STATE OF NEWYORK
COUNTY OF NEWYORK

DOCTORS HEALTH INC.,

YEAR I9

Plaintiff,

CHASE I'/IANHATTAN BANK and NYLCARE HEALTH
PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

AFFIDAVIT OF JOI.IN D. CORSE

PtpeR 6. MARBURy L.L.p

ArroRNEysFoR PLAINTIFF

OFFICE AND POST OFFICE, TELEPHONE

I 25 I AVENUE OFTHE AMERICAS
NEwYoRK, NEwyoRK I ooeot I 04

e I a-635€OOO
FAX: el2-e35-6OOt

ATL COMMUNICATIONS
SHOULD 8E REFERRED TO

MS. MONICA PETRAGLIA MCCABE
MR. PETER M. CORRIGAN

.ì.t.,.', .- i

.4... .: I

l

I
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SUPREME COURT OF THE STATE OF NEW YORK
)

COUNTY OF NEW YORK
--------x

DOCTORS HEALTH,INC.,
Plaintiff,

-against-

CHASE MANHATTAN BANK and NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.
-------x

Index No. 98/604436 (BAC)

PLAINTIFF''S REPLY MEMORANDUM OF LAW IN SUPPORT OF
ITS APPLICATION FOR A PRBLIMINARY INJUNCTION

Prpen & MnnauRY L.L.p.
I 25 I AVENUE oF rue AvEnrc¡s

NewYonr, NEwYoRK IOO2O-l l04
(? I ?) A3s-6000

Aul CovvuNrcATroNS S¡lour-o Be RerEnneo To
MoNtcA PETRAcL¡A McCaee.

PerER M. CoRnrca¡r
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SUPREME COURT OF THE STATE OF NEW YORK

COI-INTY OF NEW YORK
X

DOCTORS HEALTH,INC.,

Plaintiff . 98 Civ. 604436 (BAC)

- against -

CHASE MANHATTAN BANK, ANd NYLCARE

HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

PRELIMINARY STATEMENT

In this memorandum of law, Doctols Health, Inc. ("Doctors Health") responds to the

opposition papers of NYLCare Health Plans ol the Mid-Atlantic, Inc' ("NYLCare")' which were

served on plaintiff s cottnsel after 6:00 p.m. oll the day before the return date of this motion'

contrary to the suggestion of NYLCare, this action was not conunenced to resolve "a

commercial dispute over monies owed between Maryland residents." (Opposition Memorandum

of Law at p. 2). This action was commencecl to stop NYLCare from fraudulently drawing down

on a letter of credit here in New York'

NYLCare should be enjoined from drawing down on the letter of credit because

NYLCare presented fraudulent documents to Chase Manhattan Bank ("Chase") in New York in

an attempt to draw down on the retter of crecrit. under the applicable law, either fraud in the

presentment of retter of credit documents ar frar.rd in the 
'nderrying 

transaction between the

parties is sufficient for a court to enjoin the payment of a letter of credit. Because the undisputed

evidence shows that NyLCare made fraudulent misrepresentations in the presentment of letter of

X
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credit documents to Chase, this Court can e'join NYLCare from drawing down on the letter of

credit without addressing the issue of fraud in the underlying transaction'l

SUMMAIì.Y OF'F.A.CTS

The facts supporting Doctors Health's application are set out in detail in the affidavit of

John R. Dwyer, Jr. sworn to on September r0, r99g (the "Drvyer Affidavit") and the affidavit of

Stewart Gold, sworn to on September 16, lggg (the "Gorcr Affidavit"). A brief summary of the

facts is provided here'

Under the contract between Doctors Health and NYLCare dated October l, 1997 (the

,,Contract,,), Doctors Health was obligated to open a letter of credit (the "Letter of Credit") to

secure the payment of claims by health proviclers, which Doctors Health did at chase. The Letter

of credit expressly. provided that NyLCare could draw down on the Letter of credit only if it

furfilred certain concritions, incruding presenring a document to chase stating that NYLCare is

not aware of any defenses or offsets to payment raised by Doctors Health'

On or about September 8, 1998, NYLCare clict in fact submit a statement to Chase that it

was not aware of any defenses or offsets to payment raised by Doctors Health' But that

statement was and stil is farse. NyLCare hacr been aware, as far back as July 1998, that Doctors

Health had raised various defenses ancl offsets to payment. see Affidavit of John R. Dwyer, Jr' at

fI21, 22 andexhibits 3 and 4 thereto. In fact, NYLCare had acknowledged that Doctors Health

had raised defenses and offsets on numerous occasions.

While Doctors Health previously highlighted both NYLCare's fraud in the presentment and fraud

in the underlying transaction, ihe court neJd nãt consider the latter since the fraud in the presentment is

so clear in the record before this Court and provicles arnple basis to sustain the injunction'

NE\MYO 1 A: 2 1 3233:1 :09 I 17 I 98
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ARGUMBNT

NOT ONLY DOES TT{E ARBITTTATION CLAUSE

BETWEEN THE PARTII,S NOT PRECLUDE DOCTORS

HEALTH FROM SEEKING INJUNCTIVE RELIEF' BUT

THIS COURT HAS JURTSDICTION OVER NYLCARE

NylCare,s argument that the instant application for injunction is subject to the arbitration

clause between the parties is refuted by the coutract, which contains, in addition to the arbitration

clause NyLCare correctly cited, a clause expressly providing for injunctive relief, a provision

NyLCare did not even refer to. The clause entitled "Injunctive Relief' provides:

Notwithstanding this agreer-uctrt to arbitrate, NYLCare Midatlantic

and Doctors Health tnay seek itlterim a¡cl/or permanent injunctive

relief pursuant to this Agrc'crlre¡t iu any court of competent

jurisdiction.

see BenzAff., Exhibit 1 at 6.6 and Exhibit 2 at 8.1. Thns, Doctors Health can pursue inluncttve

relief as it did here.

NylCare,s claim of lack of personal .iurisdiction is likewise belied by the letter of credit

agreement and the applicable law. NYLCale sent a letter to Chase here in New York in which it

fraudulently misrepresented that it was not a\\ Are of "clefenses or offsets to payments which have

been raised by Doctors Health . . . ." (Exhibits B and C to the Capasso Affidavit)' As such,

NyLCare committed a fraud inside New York and is subject to jurisdiction under CPLR

302(a)(2).

Not only did NyLCare commit a frar"rclulent act in New York, but the letter of credit

agreement with Chase also has a New York juriscliction choice of law and clause providing for

jurisdiction in this Court. S¿e Exhibit o to the Gold Affidavit. In addition, NYLCare had the

opportunity to oppose the opening of a letter of credit with a New York bank as provided in

$3.21 of theAgreemenr. See BenzAffidaviratExhibit 1. Thus,thisCourthas jurisdictionto

stop NyLCare from fraudulently drawing down.on a letter of credit here in New York'
-J-

NE\ fYO1 A:21 3233:1 :09 I 17 I98
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II

THIS COURT SHOULD ENJOIN CHASE FROM PAYING
OUT ON THE LETTIR OF CREDIT BECAUSE

NYLCARE'S PRESENTMENT OF LETTER OF CREDIT
DOCUMENTS IVAS FRAUDULENT

NYLCare's recitation of the law concerning enjoining letter of credit payments, which not

properly delineate the fraud exception, is misleading. Under UCC $ 5-114(2) and the controlling

case law, Doctors Health needs to show that "a reqr-rired document . . . is forged or fraudulent ar

there is fraud in the transaction" to enjoin Cltase ti'om paying NYLCare.2 See, e.g., Takeo Co.

Ltd. v. Mead Paper, \nc.,204 A.D.2d 123,61 I N.Y.S.2cl 543,545 (lst Dep't 1994);410 Sixth

Ave. Foods v. 410 Sixth Ave., 197 A.D.2d 435, 602 N.Y.S.2d 835 (lst Dep't 1993); Mount

2 Rttnough the Letter of Credit incorporatcs the Uniform Cttstoms and Practice for Commercial

Documentary Creclits, UCC $ 5-ll4(2) and case larv interpreting the UCC provision control the result

here. ,See, e.g., Mennen v. J. P. Morgan & Co., [nc.,9l N.Y.2d 13,666 N.Y.S.2d 975, 980-81 (1997),

United Bank Ltd. v. Cantbridge Sporting Goocl.s Crtrp.,41 N.Y.2d 254,258 n.2,392 N.Y.S.2d 265

(1976). Section 5-ll4(2) of the UCC provides tlrat:

Unless otherwise agreed wheu documents appear on their face to comply
with the terrns of a credit bvt u rer¡uired docutttcnt . . . is forged or

fraudulent or there is frtud itt the trottsocliott:

(a) the issuer must honor the draft or demand for payment if honor is

demanded by * * *holder of the clratÌ * * * r'vhich has taken the draft * *
*under the credit and under circtt¡nstauces which r,vould rnake it a holder

in due course (Section 3-302)* * *; aucl

(b) in all other cases as against its customer, au issuer acting in good

faith may honor the draft or dertrancl for payment despite notification
from the cgstomer of fraud, forgery or other or other defect not apparent

on the face of the documerfts but u courl of uppropríate iurisdiction
moy enjoin such honor.

N.Y.U.C.C.$ 5-l l4(2Xb) (McKinney 1998 pocket part) (emphasis added)

-4-
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Carmel Energy Corp. v. Marine Midland Bunk,82 A.D.2cl 729,439 N.Y.S.2d 387, 388 (1st

Dep't 1981).3

NYLCare's actions are similar to the actions of the seller in Sztejn v. J. Henry Schroder

Banking Corp., 177 Misc. 719,31 N.Y.S.2d 631 (S. Ct. N.Y. County 1941). There the Court

enjoined payment on a letter of credit where the seller, who attempted to draw down on the letter

of credit, had intentionally procurecl fiauclulent bills of lading and invoices falsely describing the

goods called for by the letter of credit, whicir the seller submittecl to the issuing bank.a

Doctors Health asks the Court to snstaiu the injunction restraining Chase from drawing

down on the Letter of Credit in favor of NYLCare. In doing so, Doctors Health directs the Court

to the long-recognized principle in letter of creclit jurispruderlce, namely, "[w]hen the issuer of a

letter of credit knor.vs that a clocument. arlthoLrgh correct in i'orm, is, in point of faci, false or

3 Th" Court of Appeals in First Contmercictl Bank v. Gothont Originals, Inc., 64 N.Y'2d 287, 486

N.y.S.2d. 715,719 (19S5) succinctly stated the larv in this area as follorvs:

Under tlre general rule the issuer Ilrust honor the clraft wherl the

documents prese:lted cornply u'ith the terms of the letter of credit

(U¡iforrn Comrnerciat Code $ i- I laIt]). But when a required document

does not conform to the rlecessar'\'rvart'atrties or is forged or fraudulent

ar there is fraud in the transaction. an isslter acting in good faith may,

but is not required to, refuse to ho¡lor a draft ttuder a letter of credit

when the documents presented appear on their face to cornply with the

terms of tl-re letter of credit. Further than that, o cttstomer may also

enjoin tn issuerfrom honoritry suclt a tlraft if the issuerfails to do so

on its own (Uniform Cotnmercial Code $ 5-l l4 t2ltbl.(emphasis added)

(citations omitted).

4 In fact, NylCare's fraudulent submissio¡i to Chase goes to the heart of the entire transaction.

See, e.g., Voest-Alpine Intern. Corp. v. Chasc t\lctnltcrttan Bank, 107 F.2d 680 (2d Cir' 1983). NYLCare's

intentiõnal misrepresentation shows that NYLCare's goal is to rob Doctors Health without any regard

for the underlying bargain. The underlying trausaction rvould be a complete sham if NYLCare can take

the money and run in complete disregard of everything it prornised in the r.rnderlying transaction.

Exactly what NYLCare may be entitled to rvill be shorvn by, among other things, the on-going audit, but

without protection from improper pay-outs ou the letter of credit, the urtderlying transaction is as

worthless as those cases where "virtually worthless" goods were shipped. See Takeo Co., supra at4.

-5-
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illegal, he cannot be called upon to recognize such a document as cornplying with the terms of

the letter of credit." OId Colony Tntst Co. t'. Lawyers'Titlc cl Trttst Co.,297 F. 152, 158 (2d

Cir.), cert. den.,265 U.S. 585 (1924). As thc Seconcl Circuit noted tn Voest-Alpine Int'l Corp. v.

Chase Manhattan Bank,

Presentation of the fraudttlent clocuments to a balik by a beneficiary

subverts not only the pr-rrposes which letters of credit are designed

to serve in general, but also the entire trausactiou at hand in
particular. Falsified clocuttrettts ¿rre the same as no clocuments at

all.

707 F .2d 680, 685 (2d Cir. 1983) (citation onrittecl).

Here, NYLCare has submitted frauclLrlent documents to Chase claiming that Doctors

Health had not raised any defenses or offsets to payments under the contract of which NYLCare

was aware. In fact, NYLCare is well aware of the clefenses anct ofßets raised by Doctors Health

to the amounts owed. NYLCare's frauclulent nrisrepresentation is particr.rlarly egregious in light

of the ongoing audit of NYLCare's fì'auclLrlcnt payment of past claims by Doctors Health's

auditor.

Cases cited by NYLCare, if applicable, in fact support Doctors Health's position' For

example, in KMI4| Int'l v. Chase Manhattan Bank, N.A.,606 F.2d 10 (2d Cir' 1979),the Court

recognized the black letter law upon which Doctors Health relies: namely, that a payment on

letter of credit may be enjoined "when the clocr-unentation preseuted is fraudulent or there is fraud

in the transaction ." Id. at 16 (emphasis adclecl). Fincling that "Chase had received no demand for

payment whatsoever," the Court reasoned that the injr,rnction could not be "upheld on the grounds

. . . that a required document . . . is forged or fiaudulent." Id. The Court then turned to the issue

of whether there was fraud in the transaction and found none. Id. Here, because there is clear

NE\¡I/YO 1 A: 2 1 3233:1 :09 I 17 198
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evidence of fraud in the presentment, the Court ueed not address the issue of fraud in the

transaction 5

Thus, this Court should enjoin Chase fì'om paytnent on tlie letter of credit.

I I I.

THE LETTER OF CREDII- IS PLAIN ON TTS FACE AND
PROHIBITS NYLCARE FIìOM DRAWING DOWN ON THE
LBTTER OF CREDIT WHIiN IT IS AWARE OF DEFENSES

OR OFFSETS RAISED BY DOCTORS HBALTH

In order for NYLCare to draw dor.vn on tlie letter of credit, it must f,rrst produce a

statement, in accordance with the terms of thc lettel of credit, that "ft]liere are no defenses or

offsets to payment which have been raisecl b¡' Doctors health and of which NYLCare is aware."

This language containecl in the Letter of Creclit is clear ou its tàce and should not be subject to

any other interpretation. 6

5 nyLCare's reliance on Banqtre lVornt.¡ v. Banque Contn¡ct'cictle Privee, 679 F. Strpp. 1173

(S.D.N.Y. 1988), afi'c\,849 F.2d78'7 (2d Cir. lgBS), is also misplaced. In Banque lVorms, the Cou¡t

analyzed whether an alleged wrongdoiug rvotrlcl anrouut to fraud irl the trallsaction and found that it did

not. Id. at ll80-l183. The Court did not aclclrcss the issue of fraud itr the presentment. NYLCare's

reliance on Ross Bicycles, Inc. v. Citibcuk,.V.l. 613 N.Y.S.2cl 5i8, 540-541 (Sup. Ct. N.Y. County

1994) is baseless. In Ross Bicycles, Citibank triccl to escape its l¡ability by raising several defenses, all

of which were ultirnately stricken in an earlier case. which NYLCare failecl to cite. ,See Ross Bicycles v.

Citibank 178 A.D.2d 388,577 N.Y.S.2d 826 (lst Dep't l99l). ln the earlier decision, the Appellate

Division rejected Citibank's attempt to argue tiaucl in tlte transaction finding that it did not meet the

threshold for fraud in the transaction. Id. The Court did not acldress the argument of fraud in the

presentment. /d.

6 Sæ International Marine Investors & A,lgrtrt. Corp. v. lVirth,666 N.Y.S.2d 503,503 (2d Dep't

1997) (held that "Ii]t is the primary rule of corrstruction of contl'acts that rvhen the terms of a written

contract are clear and unambiguous, the intent ol'tlte parties must be fotrnd within the four corners of
the contract, giving a practical interpretatiorì to tlìe larrguage employed and the parties' reasonable

expectations" and any ambiguity in cor-rtract plor isiott shotrld be construecl against its drafter); Davis v.

Chessari,23g A.D.2d 45'7, 457-58, 658 N.Y.S.lcl 965, 966 (2d Dep't 1997) ("The interpretation of a
written contract is within the province of the court aud, if the langrrage of the contract is free from

ambiguity, its meaning rnay be determined as a rnatter of larv on the basis of the writing along without

resort to extrinsic evidence."), Charlebois v. J.i\'t. lVeller Assocs., Inc.,136 A.D.2d 214,526 N.Y.S.2d

(Footnote continued to next page)

7-
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NylCare's statements rhat it was una\vare of any defènses or offsets raised by Doctors

Health were fraudulent because NYLCare hacl kno',,vledge ol variotts defenses or offsets. In fact,

the record now shows that NYLCare serÌt its lcvised clrar.v dor.vn letters on September 8, 1998

(Exhibit C to the Capasso Affidavit) well aticr receivir.rg Doctors Health's letter of September 4,

l99g (Exhibir 7 ro the Dwyer Affidavit) in r,vhich Doctors Health notified NYLCare that

NylCare's incorrect calculation shoulcl be con'ected to show a "cash balance in favor of Doctors

Health in the amottnt of approximately $ 1,443 '047 '

tv.

DOCTORS HEALTFI WILL BE IRREPARABLY
HARMED IF CHAStr IS NOT ENJOINED FROM

PAYMENT ON T.I.II, LETTER OF CREDIT

The facts, as i¡itially set forth in thc Dwyer Affrclavit ancl further amplified by the Gold

Affidavit, show that Doctors Health will bc i|reparably harnred if this Court does not enjoin

Chase from payment on the letter of creclir. The injLrnction is critical to Doctors Health's

continuing operation as a medical services provicler. Without tire injunction, Doctors Health will

not be able to attract the frnancial injections it clesperately needs from investors to enable it to

continue its operations and may be forced to seek bankruptcy protection'

In addition to the risk of bankruptcy. nlany if not all of Doctors Health's 480 employees

will lose their jobs, These 480 employees provicle services critical to approximately 7000 high

risk patients and at least 14,000 Medicare parients. It woulcl also be unfair for NYLCare, aparty

that perpetrated the fraud, to benefit from its fì'atrcl'

In the face of such irreparable harm, ttris Court should enjoin NYLCare from drawing

down on the letter of credit. Ansonia As,çocs'. t,. Ansonia Residents' Assoc',78 A.D'2d 211,434

(Footnote continued from prev ious page)

64g,649 (3d Dep't tq'gS) (interpieting corltract ¿rs a rvhole to give meaning to clear and unarnbiguous

contract provisions).

-8-
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N.Y.S.2d 370 (1st Dep't 19S0); Grant v. Civil .\arvice Entployees Assoc., Inc.,169 Misc. 2d896,

646 N.Y.S.2d 1018 (S. Ct. 1996) (injunction appropriate remedy where intenuption of salary

payments to laid off or discharged employee s rvould undoubtedly affect local economy an cause

families to fail even temporarily to meet pavtricrrt obligations)'

CON (]L USION

For the reasons stated above, Doctols t teatth respecttilly requests that the Court continue

to enjoin NYLCare from drawing down on thc [-etter of Credit.

Dated: New York, New York
September 17,1998

t)IPER & MARBURY r- r-.p.

llr
Monica Petraglia McCabe (MM 5853)

Peter M. Corrigan (PC 0541)
l 25 l Avenue of the Americas
Nerv York, New York 10020-1104
(2 I 2) 83s-6000
Attorneys for Plaintiff Doctors Health, Inc.

-9-
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'f;-oÏ. BãnnYA. cþztER

DOCTORS HEALTH,INC.,

plaintiff,

-against-

CHASE MANHATTAN BANK and NYLCARE
HEALTH PLANS OF THE MID.ATLANTIC,
INC.,

Defendants

Order to Show Cause (Containing Tem-
porary Restraining Order) Why
Preliminary Injunction Shoutd Not Bè
Granted

Úí¿' 
'$#måi**',átr-s-ï - u,r*

181 ø o Ll L.t3 btst?- )t,.,,r rç.i-l;;,'
Nd'r;i¿i'\ r"''-
t|rl'$n' 

*"-

At the IAS Pa¡tJ of the Supreme Court
of the State of New york, at the
Courthouse, 80 Centre Street, New york,
New York on the I lth day of September,
r 998

(roomþþ)
/TrXthe$'day

upon the summons and complaint herein, and the annexed Affidavit of urgency of
Monica Petraglia Mccabe, sworn to september I l, 1998, and the Affidavit of John R. Dwyer,
Jr., srvorn to September 10, 199g,

LET the defendants herein show cause before this court urd4{r^,part J
thereof, to be held at therc;unhouse, Iocated at g0 Centre Street, New york, N;"
of September 1998, at ¿å o'cloik in the forenoon of that day, or as soon thereafter as

be heard, why a Preliminary Injunction should not be issued:

(l) prohibiting Chase Manhattan Bank (,,Chase,,) from
making anypayments to NyLCare Hearth prans of the Mid-
Atlantic, Inc. ("NYLCare") under that certain letier of creai, No. p-
343s47 issued by chase in favor of NyLCare for rhe sum of
$4,400,000 or any part of such sum in connection with NylCare,s
request dated September 9, l99g; and

(2) for such other and fufher relief as the Court may
deemjust and proper; and it is further

counsel can

ORDERED, that pending the hearing aÆeæiEeten of this motion, chase shall not
make any payments to NYLCare under letter of credit No. p-343547;and it is further\tv

(1u

.i ¡1ji;.'rì"i.,,l f.lrr.) :¡lriJ T
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ORDERED that on or before September /7, tovt, plaintiff shall post an undenaking in

the amount of $ L60r¿oa, conditioned that the plaintiff shall pay to the defendants an

ano¡¡nl¡otlrceedinF$---- foiJfeeal costs and damages which may be sustained b¡,

reason of the laterdeeided! t
-Érrr+l c1 l¿þl,n, ru,\

if the defendants
ÐuÇ tþl

Oral argument shall be required on the return date of this motion.

or it is

Sufficient ce of a copy of this order to show cause,

together with the hand on defendant Chase at its New york

branch and place of business , l2l1 Avenue of the Americas, New York, New york, 10036, and

on defendant NYLCare by fax and ovemight delivery to its place of business at760l Ora Glen

Drive, Greenbelt, Maryland, on or before SeptemberA, 1998, be deemed good and sufficient

service thereof.

J C.

Dated: New York, New York
September l¡, rclS

trON, BARRY COZIER

NEWYOlA:21 2894: I :09/l 1/98

26430-2

*u*-ukdk[*-/þ,.*i
papers upon which it is /ranted, by

MÍr

-2-
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KTIIoGG, HUEEn, HaNSEN, TOoo & EvaNS, P.L.LC,
]30I K STREET, N.W.

SUITE ìOOO WESf
wASHtNGTON, D.C. 2000s-33t7

MICHAEL K. KELLOGG
PETER W. HUBER
MARK C HANSEN
K CHRIS TODD
MARK L. EVANS
AUSTIN C. SCHLICK
STEVEN F. BENZ
NEIL M. GORSUCH
GEOFFREY M, KLINEBERG

1202) 326-7gQO
FACSIMILE:

(202) 326-7999

I COMMERCE SQUARE
2OO5 MARKET STREET

SUITE ¿34O
PHILADELPHIA, PA 19IO3

tzt5l 864-7270
FACSIMILEi l¿t5l A64-7 ?8O

Via Facsimíl-e (470\ 545-7336

Honorable David Mitchell
Circuit Court for Êaltimore
1l-1 North Calvert Street
Baltimore, MD 2L202

Re:
Mid-Atlantic. Inc.

Dear Judge Mitchell:

Enclosed Please find
your consideration:

September 18, L998

City

t.he following materials enclosed for

I Temporary restraining order of
Barry A. Cozier (SePtember 11,

New York Justice
L9e8) ;

)

3

4

Response of NYLCare Health Plans of the Mid-
Atlãntic, Inc. Lo Order Lo Show Cause Why
Preliminary Injunction Should Not Be Granted
(September 16, 1998);

Exhibits to Respon'se of NYLCare Health Plans of
the Mid-Atlantið, Inc. to Order Lo Show Cause Why

Preliniinary InjuncLion Should Not Be GranLed
(September 16,-1998) (AttachmenLs Lo affidavits
are not being faxed because of their volume, but
will be presented to the Court on Monday);

Order of New York Justice Barry A. Cozier denying
preliminary injunction (September L7, 1998);
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KEI-t-ooc, HUBER, HAruSEN, TOOO & EVANS, P.L.L.C

5 Summary Statement on Application for Expedíted
Service andfor Interim Relief, New York AppeIlate
Division (September L7, f998);

6. New York CPLR Sections 5518 and 5519

Respectfully submitted,

llt -,L', f( " ''-¿-z- I ")
Mark C. Hansen

Enclosures
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.trOT. BãBBY;{, CøIEN

At the IAS Parr 3 of the Supreme Court
of the State of New york, at the
Courthouse, 80 Cent¡e Street, New york,
New York on the I lth day of September,
r 998

DOCTORS HEALTH,INC., Order to Show Cause (Containing Tem-
porary Restraining Order) Why
Preliminary Injunction Should Not Be-
Granted

Plaintiff,

-against-

CHASE MANHATTAN BANK and NYLCARE
HEALTH PLANS OF THE MID.ATLANTIC,
INC.,

18
Defendants

Upon the summons and complaint herein, and the annexed Affidavit of Urgency of
Monica Petraglia McCabe, swom to September ll, 1998, and the Affidavit of John R. Dwyer,

Jr., srvorn to September 10, 1998,

LET the defendants herein show cause before this Court 
^, 

{l{r ,part J (room)þ)
thereof, to be held at the Courthouse- located et R0 Cenrre srrepr Narrr wa-lu l\r!¡ ^^ ,, /-7'.X -:hercorrrthouse, located at 80 centre street, New york, Ny, on tnejÉ{day
of September 1998, at,!i o'cloik in the forenoon of that day, or as soon thereafter as counsel can

be heard, why a Preliminary Injunction should not be issued:

(l) prohibiting Chase Manl¡anan Bank (,,Chase,,) from
making anypayments to NyLCare Hearth prans of the Mid-
Atlantic, Inc. ("NyLCare") under that certain letier of credit No. p-
343547 issued by chase in favor of NyLCa¡e for the sum of
$4,400,000 or any part of such sum in connection with NyLCa¡e's
request dated September 9, l99g; and

(2) for such other and further relief as the Court may
deemjust and proper; and it is further

ORDERED, that pending the hearing ffiþË!þfieu of this morion, Chase shall not

make any payments to NYLCare under letrer of credit No. P-343547; and it is further

¿-' , s#["{îe,*'
cAS{s- "i r çqs

ro o H 13btStîu.n gif;i r,,

Nffc;:í¡\ 
r'"

w
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ORDERED that on or before September /7, t998, plaintiff shall post an undenaking in

the amount of S Lélrtoo, conditioned üat the plaintiff shall pay to the defendants an,all
ams¡¡¡r-oor¡xceedinF$--- foi.lfegal costs and damages which may be susrained b1,

reason

SufIìcient cause

Dated: New York, New York
September l¡, nOe

NEWYOlA:2.l 2894: I :09/f 1/98

2643G2

þ ,.*i.. of a copy of this order to

late¡deeided- ,
{-lra1¿u }i¿,,r,r'.\

(

show cause,

if the defendants

Oral argument shall be required on the return date of this motion.

or ¡t ls

A]b

\M

together with the papers upon which it is by hand on defendant Chase at its New york

branch and place of business, l2ll Avenue of the Arnericas, New York, New York, 10036, and

on defendant NYLCa¡e by fax and overnight delivery to its place of business at 7601 Ora Glen

Drive, Greenbelt, Maryland, on or before September/!, 1998, be deemed good and sufficient

service thereof.Ír
J c

trOX, BARRY cozlER

-2-
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH, INC.

Plaintiff,

- againsE -

CHÀSE MANHATTAN BANK, ANd NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC

Defendants.

: Index No. 98/604436

X

RESPONSE OF lityLCÀRE HEiALTH PIJÀ}IS

OF THE MID.ATLÀ¡¡:TIC, INC. TO ORDER TO SHOW CÀUSE

WHY PRETJIMINÀRY IN'JUNCTION SITOUÛD NOT BE GRÀIITED

NYLCare ff..fcft Plans of Ehe Mid-Atlantic, Inc. ("NYLCar€") ,

a corporaEion indirectly owned by Aetna U.S. HealEhcare,t by

counsel, respect.fully submits Ehis response to the Order to Show

Cause (Containing Temporary ResEraining Order) Why Prelimínary

Injunct.ion Should Not Be Granted, entered by the Court, eX pêr-!-e

on application by plaintiff Doctors HeaIt,h, Inc. ("Doctors") last

Friday, September 11, 1998.2

tNYLCare is making a special appearance for the sole purpose
of responding to t.he Order to Show Cause (Cont.aining Temporary
ResEraining Order) Why Preliminary Injunction Should Not Be
Granted (September 11, 1998) . NYLCare is not waiving its defense
of lack of þersonal jurisdicEion and hereby preserves lack of
jurisdiction as an affirmaEive defense. CPLR 321I(e); CPLR
lzot¡) ; Crook v. 8.. I. du Pont de Nemours Co., 181 A.D.2d 1039,
1039, 582 N.Y.S.2d 58L (4th Dep't L992) (defendant,s properly
preserved their affirmative defense of lack of jurisdiction by
ãsserting it in their answer) , êlEl[, 8r N.Y.2d 807 (1993) .

tAlthough representatives of Doctors met wit'h
representatives of NYLCarers parent company, Aetna US Healthcare,
on September 9, 1998 - ostensibly to attempt to resolve
conteËted issues, see Affidavit of Don Liu ("Liu Aff .") at n z -
Doctors provided no notice to NYLCare before seeking e¡r parl-e
relief from the Court. IE. did not provide copies of its

16dv-000179



This is a commercial dispute over monies owed between

Maryland residents with respect Eo the administration of medical

benefits for Medicare HMO members in Maryland and Virginia. In

return for payments from NYLCare, DocLors agreed to assume the

IiabitiCy for the medical claims of certain of NYLCare's Medicare

members. While NYLCare continued t.o pay the claims direct.Iy Lo

Ehe health care providers, DocLors agreed t.o reimburse NYLCare

for these claims, to the exEent. the aggregate claims were equal

Lo or greaLer t.han the fixed amount that NYLCare agreed to pay

Doctors. That business deal has Lurned out to be unfavorable for

Doctors, and it now wants Eo avoid it. . Ignoring t.he part,ies '

agreement. to arbitrate aII t.heir disagreements over payment

amounts, the Court's lack of jurisdiction over NYLCare, and

decades of precedent. in chis Court forbidding the issuance of

injunctions in t,hese circumstances, DocE.ors asks the Court to

enjoin NYLCare's draw of $2.6 million on a letter of credit

issued by co-defendant Chase Manhatt.an Bank to secure Doctors'

overdue payment obligations. Doctors argues that it will be

irreparably injured because this draw wiII place it under

financial stress, and thus threatens co haIL health care for

thousands of Medicare beneficiarles.3 Doctors argues t.hat it. is

Iikely to succeed on.its claim, because NYLCare "defrauded" Chase

pleadings, and counsel did noL receive these pleadings until
Monday, September 14, 1998.

3contrary Eo the false impression in Doct.ors' papers,
Doctors does ng! provide any treat,ment to NYLCare HMO members
any financial threat, to Doctors would not affect t,he medical
of such members. Point I.A, infra.

and
care

¿
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in requesting payment. of the overdue amount. under the letter of

credit, and because NYLCare supposedly induced ic to ent.er into

agreements based on false information about the costs it could

expecE Lo incur.

The Court should summarily reject Doctors' effort to

Ieverage a Maryland commercial dispuEe over money which must

be arbitrated in Maryland, under Maryland law into an

emergency requiring equicable relief. DocLors has established ng

irreparable injury; its conclusory claims of ootential pecuniary

harm are deficient as a matEer of law. (Point I.) The balance

of equities also compels denial: Doctors claims only, and wit.hout

support, Ehat ic may be pressed t.o make paymenEs Lo Chase

Manhat.tan Bank ("Chase") if the ç2.6 million draw is honored.

NYLCare, however, wíIl lose any chance of payment if Doctors is

successful in preventing the draw, since l-ha I al-l-ar nf ¡raÁ i t-

expires by its terms on October 31. 1998. Doctors concedes that

it lacks the resources itself to make the required payÍìenLs to

NYLCare. Once the letter of credit expires, there will be no

other resources from which NYLCare can collect, what the contracL

requíres. That. represents irreparable injury to NYLCare. (Point

IT. )

Moreover, Doctors has no case on the meriLs. The leLt.er of

credit requires payment upon demand made in proper form. That,

demand was made. DocEors' desperaEe effort to call this "fraud"

falls of its own weíght. While it claims that it has defenses

and offsets Eo t.he demanded $2.6 million, it has provided no

3
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Êact.ual support for this claim. IL has not even come cl-ose to

meet.ing its burden of a "cl-ear showing" that NYLCare committed

fraud in asking for payment of monies it. has a right to collect,

or Lhat NYLCare fraudulently induced it. to enter into agreemenLs

underlying t.he letter of credit. At the very least, aII of the

supposed facEs underlying Doctors' claims are disputed by

NYLCare, and t.his dispute alone requires denial of the requested

relief. (PoinL III. )

Factual Backgrou¡rd

NYLCare is a federally-qualified hea1Lh maint,enance

organizat.ion ("HMO") with its principal place of business in

Greenbelt, Maryland. NYLCare includes among its members

approximately L4,000 Medicare beneficiaries in t.he

Maryland/virginia area. fn early L997, IIYLCaTe entered into

negot.iations with a number of entities thaE. sought Eo, in

subsLance, assume the risk of paying the health benefits claims

of NYLCare's Medicare members in return for a substanElal share

of the payments NYLCare received, P€r member, from the federal

government. Affidavit of Jeff D. Emerson ("Emerson Aff.") aL

f s.

Doctors is a "physician practice management company"

("PPMC") , specializing in Medicare services. It holds itself

aS expert in reducing the cosLs of providing covered medical

benefits to Medicare members, and seeks to conEracE with HMOS

out

for

ofcovering the risks of their Medicare members. Doctors was one

several healt.h services companies that sought, to assume from

+
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NYLCare both the cost burdens and che substantial revenues (in

excess of $200 million over three years according to Doctors' own

press release) of Nyf,Care's Medicare members. Id.

NYLCare enEered into negotiaE,ions with Doctors beginning in

the late summer of L997. NYLCare and Doctors reached a tentat,ive

agreement. in late August. or early September of l-997. At, Lhis

point, DocLors asked NYLCare t.o provide certain informacion

regarding the cosLs that NYLCare had incurred in providing

covered medical benefits to its Medicare members. NYLCare

complied, fully, accurately, and with information thaL NYLCare

icself used and relied upon. Af f idavit of Greg Past,or ("Pastor

Aff. ") at f +. NYLCare told Doctors that its cost of providing a

Medicare member with services was $420 per member per month

("PMPM") Pastor Aff. Exh. A (e-mail from Chandra Mileham of

Doct.ors to Greg Pastor, Dec . 11 ,' L997 ) ("The inf ormat, ion we

received from your finance depart.ment on the whole population

averaged ç420 PMPM (including pharmacy of about $40 PMPM")).4

After receiving this informaLion, and all other information

iL had requested, Doctors executed t.he Administrative Service

Provider Contrace for Medicare Global Risk Services (Affidavit of

Steven Benz ("Benz Aff."), Exh. 1) and Medicare Network

Management Agreement (id., Exh. 2) ("AgreemenEs") on September 30,

7gg7 and October 3, L99'7. The essence of the agreemenL was Lhis:

oThe informaEion was based on NYLCare's historical
experience with its entire Medicare population, and Eurned out
be remarkably close to the actual cost later experienced by
Doctors. Pastor Aff. at f r:.

5

to
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NYLCare agreed Eo pay Doctors a fixed percentage of che monthly

payments that it. received from the federal Healeh Care Financing

Administrat,ion ("HCFA"), which administers the Medicare program,

Iess the costs that NYLCare paid on claims for covered medical

benefits provided t.o its Medicare members. If the claims paid by

NYLCare exceeded the fixed monthly percenLage advanced t,o

DocLors, Doctors was required to pay NYLCare the amount by which

the claims exceeded the paymenEs. See Benz Aff., Exh. 2 aL

f :.+.+.t If the medical claims paid by NYLCare were less than

t.he f ixed monLhly percenLage, Doctors would reEain t.he dífference

as profit.

Crítically, NYLCare ensured that t.here would be resources to

provide for any payment.s in the event Lhat Doctors was unable or

unwíI1ing t.o pay the claims. The Agreements provided EhaE, if

Doctors failed to pay Lhe excess cLaims within 60 days aft.er

NYLCare submitt.ed them, NYLCare was entitled Lo draw on a letter

of credit Doctors was required to esEablish.6

'The Agreements also contain mandatory arbitration
provisions, of which paragraph 8.1 requires "[a]ny controversy,
dispute or claim arising ouE of or relating to Ehis Agreement or
the breach thereofo to be arbiErated in Maryland. Benz. Aff.,
Exh. 2 at f e.r -8.7; i-d-, Exh. I at f f 6.L-6.7 . The Agreement,s
require the parties to "meet and confer in good faith" wit.hin 30
days of notice of a dispuCe in an effort to reach an amicable
soiution. Benz Aff ., Exh. I at n ø.2; id., Exh. 2 al f e.:.

uThe leEter of credit was ult.imately esEablished at Chase
ManhaE,tan Bank. On November 3, 1997 , t,he Chase Manhattan Bank
íssued letter of credit No. P-343547 with an available amount of
$4.4 million. This amount \¡tas subsequently increased to $5.25
míIlion. Benz Aff., Exh. 3 at 2.

6
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Doctors announced [o che public that it proposed to make

money from t.he Agreements (where NYLCare had lost money on iCs

Medicare subscribers) by reducing t.he costs of providingr covered

medical benefiE.s for NYLCare's Medicare members. In a December

LggT interview wich t.he Washington Post, Doctors' Chief Executive

Officer Steward GoId explained that. NYLCare conEracted with

DOCt,orS becaUse NYLCare'S "COSLS were oUt Of control. " Benz

Aff., Exh. 4. Put simply, Doctors thought it. could do a beCLer

job managing E.he Medicare subscribers. scotE Rifkin, Lhen

Chairman of Doctors, explained "It]fre difference is, doctors are

inherently beLter"than any other group at managing patienE care."

Id. That same Washington Post article noted that Doctors was

"stiII working Lo est.ablish its financial fooEing, Iand had] lost

$f4.8 million on revenue of $12 million in Ehe fiscal year tha¡

ended .Tune 30." Id.

For t.he first few months of the AgreemenEs, Doctors received

large monthly payments from NYLCare. Emerson Aff. at f S '

Because t.he medical claims paid for covered medical benefits were

not large during this period, Ehere was little (if any) reduct.ion

in the paymencs based on claims paid by NYLCare. Id.

When the claims began to aceumulate at NYT-,Care, and NYLCare

began t.o pay them, the sit.uation changed dramatically. Despite

its public boasts, Doctors had been unsuccessful in reducing che

cosL of providing covered healch benefit,s to NYLCare I s Medicare

members. It soon became apparent that Doctors owed NYLCare

7
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substantial sums, and would receive no profits on the Medicare

business. Id.

Doctors t.hen began to complain. In a JuIy 1998 meeting with

Jeff D. Emerson, NYLCare's Chief Executive Officer, Stewart Gold

firsE raised the accusation that NYLCare had misled Doctors by

providing Doctors with cost informaEion thac understated cosEs

for the Medicare membership. GoId alleged t.hat. NYLCare had

est.imated its costs aL $350 PMPM, and stat.ed that Doctors' cosEs

were almost $150 more than that.. GoId presented Emerson with a

chart reflecting his allegations. Dwyer Aff., Exh. 8.

Approximately one week laLer, however, Chandra Mileham of Doctors

faxed NYLCare a "correcLed" chart. PasEor Aff., Exh. B. This

revised chart alleged that NYLCare's cost,s were only about. $50

Iess t.han t.hose Doctors had actually experienced. Id. Neither of

these sets of allegat,ions compared Doctors' costs wit.h NYLCare's

historical cosL that. Pastor had provided to Doctors before it

entered. inco the Agreements. Pastor Aff. at. fl L2-L4.

On August, 31, Doctorsr Stewart, GoId sent a leEter to

NYLCare's Jeff Emerson, dispuLing the accuracy of the cosE

information Chat had been provided by NYLCare. Dwyer Aff., Exh.

g. But GoId offered no evidence to support any claim thaE

NYLCare was noE entitled E,o recoup on the claims it. had paid for

Medicare members.

On Sept,ember 4, 1-998 , NYLCare sent a let.ter to Chase

ManhaEtan Bank, requesting that the sum of $2,615,208.69 be drawn

on the letter of credit pursuant to paragraph 3.4.4. of the

I
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Medical Network Management Agreement. AffidavÍt of Susan

Lef kowit z ("Lef kowiE z Af f .") at (| ¿ . In accordance wiLh

paragraph 3.4.4., NYLCare had sent Doctors an invoice sixty days

previously in the amount of 52,6L5,208.69 - the amount of claims

that exceeded Doctors' total- compensation due under the JuIy

Monthly Capitation Calculation Report. Lefkowitz Aff. at f +.

On September 9, at his reguest, GoId, accompanied by his

invest,ors, met. and conferred with David Simon, Missy Shaffer, and

Don Liu of Aecna U.S. Healthcare's Law Depart,ment. They

discussed the issues E.hat had arisen between the part.ies and

requested Ehat DocLors be permitted to continue Ehe Agreements

aft,er their December 31, 1998 expiration date. They portrayed

Doctors as financially stable, stating expressly Lhat Doct.ors

Health was viable and E.hat iLs financial backers had suffícienc

capical Eo fund Doctors for any addit.ional amounts it may need.

They said nothing about any imminenE bankrupEcy Eo Doctors, or

any need for emergency relief. Liu Aff. at f +.

The morning of Sept.ember 11, L998, Mr. GoId sent a backdated

Ietter to David Simon, thanking Mr. Simon for "setting up the

meeting co discuss the situation so promptly." Liu Aff., Exh.

A.? At Ehe same time, with no not,ice or attempEed notice Èo

tIt is apparent, from t.he face of t.his letter E.hat it was
backdated t.o September 10. The word-processing code displayed at
Lhe bottom left hand corner clearly indicaces Ehat the documents
was print.ed f rom the system on September 77, not,withstanding
GoId's claim Ehat, he had written it on September l-0 and had been
trying to fax it t.o Simon, unsuccessfully, since that afternoon.
See Liu Af f ., Exh. A.

9
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lryLcare, Doctors' attorneys requested ChaE this Court enter

pêf!-e TRO based on supposed imminent irreparable injury and

likelihood of províng that NYLCare had defrauded Doctors.

ÀrsumenÈ

an ex

their

"IL is well established that preliminary injunct.ive relief

is a drastic remedy which will not be granted without a clear

showing by the movant thaE. (r) he is likely t.o succeed on Ehe

merits; Q) he will be irreparably harmed wichout Ehe issuance of

the injunction; and (3) the balance of eguities favors him." Mr.

Dees Stores, Inc. v. A.J. Parker, Inc., 553 N.Y.S.2d L6, 17 (N.Y.

App. Div. 1990) (internal citarion omit.ted) ; Aetna Ins. Co. v.

Capasso, 75 N.Y.2d 860, 862 (N.Y. 1990); W. T. Grant Co. v.

S¡sg.i, 52 N.Y.2d 496, 5L7 (N.Y. r98L); NY C.P.L.R. S 6301. A

preliminary injunction wiII not be granted "'unless a clear right

thereto is established under t.hè law and the undisputed facts

upon the moving papers, and the burden of showing an

undisput.ed right rests on the movant. "' J.S. Anand Corp. v.

Aviel Ent.er.. Inc. , L48 A.D.2d 496, 496 (N.Y. App. Div' 1989)

(quoting FirsC Nat'I Bank v. Highland Hardwoods, 98 A.D.2d 924,

926 (1983); Nalitt v. City of New York, 138 A.D.2d 580, 581

(r988) ) (emphasis added); Peldman v. Podolsky, 148 A.D.2d 686,

687 (N.Y. App. Div. 1989) ("4 moving party is not entitled to a

temporary injunction unless the right is plain from the

undisputed facts." (inEerna1 quotaEion marks omitted)). Doctors

has not established, and cannot establish any one of the three

10
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requisite facEors. Numerous issues of dispuLed fact also

preclude injunctive relief .

I. DOCTORS HEÀLTH CÀ}INOT SHOW IRREPÀR]ABLE IN.ÍT'RY

Doctors alleges t,wo kinds of injury if the Court denies

injunctive relief: Lhe harm Ehat would supposedly befall 34,000

patient.s whose medical care would be "disrupted" or who "would not.

have access co medical services" (Dwyer Aff. at !f rs); and the

financial losses and "risk" of bankruptcy that Doctors would face

if required to replenish the drawn-down let.t.er of credit, as

prescribed by the terms of the Agreements (id. at ff 15-18) .

Doctors' arguments are both irresponsible - for suggesting

that. Medicare beneficiaries wiII not. receive Lhe hea1Lh care Eo

which they are entitled if Doctors is reguired to meet ics

contracL obligaLions - and deficient as a matter of law, to Lhe

extent it argues that conclusory threats of financial exigency

can support the extraordinary relief it seeks. NYLCarers 14,000

Medicare members who are managed (not medically created) by

Doctors wílI, as they always have, continue to receive alI

appropriate medícal benefits from their NYLCare participating

doctors; and NYLCare will, as it always has, continue to pay

t.hose doctors' claims, as it mr4st under law, regardless of

Doctors' financial.viabilit,y. Access Lo care for Medicare

beneficiaries does no! and will not depend at all on the

financial condition of Doctors. As Lo plaintiff's claims of

financial loss and possible bankruptcy, Lhese allegations are

unsupporEed and disputed; in addicion, the claims are pecuniary

-11
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and can be addressed through an adequate remedy at law.

Accordingly plaintiff has failed to meet its burden of showing

irreparable harm.

A. There Will Be No Disruption in Care to the
Managed by Doctors Hea1th

The claim by Doctors that NYLCare's drawing on the let.ter of

credit would harm the medical care provided to 14,000 Medicare

patients and 20,000 non-Medicare patients is false. Emerson Aff.

aL ftl 2-4. Doctors is a "physician practice management, company"

Lhat assumes responsibility for some of the administrative

burdens of an HMO,. Iike NYLCare, in exchange for receiving a

fixed percentage of the funds that the HMO receives from Ehe

government. Under t.he Agreement,s between Doctors and NYLCare,

Ehe Medicare members remain free to choose any NYLCare-

participating doctor, the doctors submit their claims to NYLCare,

and NYLCare pays the doctors directly. Id.8 Even if Doctors

were Lo declare bankruptcy, Ehese patients and their doctors will

see no disruption in medical care whatsoever. Emerson Aff. at

f ¿ . Doctors' irresponsible at,tempt to cloak its at.t.empt to

avoid its payment obligation in the mantle of patient welfare is

characteristic of its t.act,ics in this matter.e

twhile it, is true that Doctors owns some medical practices,
Lhose practices represent a tiny percentage of NYlCare-approved
health care providers. Moreover, E,here has been no showing t.hat.
any of these practices will stop providing care to patient.s.
Even if t.hey did, patients are free to choose from hundreds of
other NYLCare participaEing physicians. Emerson Aff. aE f ¿.

tconsequently, Mr. Dwyer's claim (Dwyer Aff. aE f rB) Ehat
14,000 Medicare pat,ienEs would suffer a "disruption in their

-LZ
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B. Plaintiff'E Claim of Fínancial Injury Is
Concluaory, DíepuEed, and Cannot SupporÈ a Finding
of frreParable InjurY

PlainLiff's unsupporced claims (McCabe Aff. at f fO; Dwyer

Aff. aL f 18) thaE, absent an injunction, iE will have to "cut.[]

its overhead," "Iay off employees," and possibly "file

bankruptcy" cannoL demonsErate irreparable injury for Lhree

independent reasons: (l-) conclusory statements of financial Ioss

or bankruptcyr unsupport.ed by financial records or other

evidence, are not sufficient Eo demonsErate irreparable harm as a

maLLer of law; Q) DocLors has recently represented t.hat t.he

company will not fail even if required to replenish the letter of

credit; and (3) these alleged injuries, even if properly

supporLed and true, are pecuniary and thus cannoL support the

drastic remedy of injunctive relief.

First, conclusory statement,s of irreparable injury, such as

Ehose found in the McCabe and Dwyer affidavits, are legally

insufficient Lo support an injunction. Niagra Falls Power Co. v.

White, 2gZ N.Y. 4'72, 481 (N.Y. Lg44) ("conclusory s[aEements of

imminent and irreparable injury" are insufficient to support an

injunction) . New York courts require financial records or oEher

evidence to demonstrate Ehe imminent harm required for injunctive

relief. In Þani ¡m'i n Krrr alr¡n c- q^ñ Tn¡ lt Pn e^ 
^t 

L'drt^ , L29

medical care" and 20, OO0 non-Medicare patients "would not have
access to medical services" is simply untrue. At the very 1east,
Ehere is a serious factual dispute which means that Doctors has
failed to demonsËrate, as it must, "a clear right" Eo a
preliminary injunct.ion based on the undisputed facts in Che
moving papers. J.S. Anand Corp., 148 A.D.2d at 496.

- 13
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A.2d 756 (N.Y. Sup. Ct. 1987) , for example, the court held that

t.he plaintif f failed t.o demonstrate irreparable injury where, as

here, Ehe plaintiff submicted noEhing more than affidavits from

plainE.iffs' employee and plaintiff's attorney sLating that

plaintiff may lose 902 of its work and "would be forced to go out

of business" if the defendant were not enjoined. Id. aE 757.

"No financial statements or other evidence were submitted to

substantiate these claims." Id. Accordingly, such "bare,

conclusory allegations were insufficient to satisfy the

plaintiff's burden of demonstraE.ing irreparable injury." Id.

Likewise in ührrt-l-emÈrorai q¡ha E'i ra T hd ('a rr Ðrn Àt--l:nFi¡

Underwriters. Ltd., 133 A.D.2d 268 (N.Y. App. Div. L987) , Ehe

court, presented with facts similar to the instant case, refused

either to enjoin a party from drawing against a IeEEer of credit

or enjoin che bank from paying on the Let.Eer of credit, despiee

plaintiff's claims of fraud, where "the plaintiff's bare

conclusory allegations of lthe party'sJ potenCial insolvency are

insufficient to sat.isfy the plaintíff's burden of demonstrating

irreparable in j ury . '; rd . at 269 .

Doctors' allegat,ions of "caLastroph [yJ " are similarly "bare"

and "conclusory." while both McCabe and Dwyer allege "drastic []

cut [s] " in overhead, "lay off [s] , " and the "risk" of bankrupLcy,

see McCabe Aff. at f fo; Dwyer Aff. at f tg, neither provides any

financial records or other evidence to support t.hese claims

evidence t.hat is required under New York law. S-99, €.9.,

Rockland DevelopmenE AssociaLes v. ViIlage of Híllburn, 568

L4
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N.Y.S .2d 490, 491 (N.Y. App. 1991) (plaincif f s' conLention t.hat,

without t.he injunction, t.hey will suf fer "f inancial losses" and

be "driv [en] into bankruptcy" was "unavailing, " because

" Ip] laintiffs submitted no financial sE.atement or other evidence

to substanEiate Ehese claims and the concl-usory allegat.ions

contained in their supporting affidavits are insufficient to

demonsLrate irreparable injury") ; L & J Roost. Ltd. v. Degart.menE

of Consumer Af fairs, L28 A.D.2d 677, 679 (N.Y. App. Div. 1987)

(moving party "fai1 [ed] to submit sufficient proof" -- in che

form of "financial records or other evidence" - - "Eo show that the

plaintiffs would suffer 'irreparable injury' absent granE.ing of

t.his preliminary injunctíon","'bare conclusory allegations made

by the plaint.iffs Iin affidavíts] were insufficient Lo sat.isfy

t.heir burden") ,' Yanr s Video. Inc . v. Flonq Koncr TV Video Procrrams .

J.ng*, 133 A.D.2d 575, 578 (N.Y. App. Div. 1-987 ) (plaintif f s'

"conclusory allegation that t.hey wiII be out of business within a

week" absent injunctive relief failed Lo show irreparable

injury) ; J. S. Anand, L48 A.D.2d at 496 (court refused to enjoin

defendant's enforcement, of a security agreemenL where plaint.iff's

"bare conclusory allegations" of injury "were insufficient. Lo

sacisfy its burden") ; Gandolfo v. White, 224 A.D.2d 526, 528

(N.Y. App. Div. 1996) ("petitioner's conclusory assertions

which were noE supported by financial records, did not est.ablish

irreparable ínjury"); Board of Educ. of Tuxedo Union Free School

District No. 3 v. State Div. of Human Right.s, 68 Misc. 2d 1035,

fo39 (N.Y. Sup. Ct. L972) (conclusory statements regarding

I5
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plaintif f s' "f ears and uncertaj-nties" regarding their cont,inued

performance of their duties cannoE demonst,rate irreparable

injury) .

Second, DocLors failed Lo presenL the necessary financial

records or other evidence because LhaE. evidence apparenEly does

not exisE. On September 9, 1998, representatives of Doctors met.

wich NYLCare's acquiring company (Aetna US Healthcare Inc. ) and

expressly represented t.hat Doct.ors' f inancial backers v/ere

willing and able to keep iE viable. Liu Aff. ac f a.

ConsequenEly, at the very least it is an issue of disputed fact

whether Doctors 
"faces 

che financial straits that it claims. This

issue of disput.ed fact, oD its own, precludes the granting of

injunctive relief . See Peldman, 148 A.D.2d at 687 ("A, moving

party is noE entitled to a temporary injunction, unless the righE

ís plain from the undísput.ed facts." (int.ernal quotation marks

omitted) ); J. S. Anand, L48 A.D.2d at. 496 (preliminary injunction

wiII not be granted "unless a clear right thereto is established

under the l-aw and t.he undisputed facts upon E.he moving papers")

(internal quotat.ion marks omitted) .

Finally, even if Doctors had presented financial records to

support it,s claim of drastic cuEs and lay offs (which it did

not), and even if that evidence was undisputed (which it is noL) ,

it still would noL have demonstraLed irreparable injury because

its alleged injuries are pecuniary in nature, and plaintiff has

an adequate remedy at law. "[M] onetary damages," such as t.hose

alleged by plaintiff, "are noL irreparable and are an

1,6
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insuffícient harm to support the issuing of an injunction."

Winkler v. Kingston Housing Authority, 238 A.D.2d 711, 7L2 (N.Y.

App. Div. L997). See also Price Paper & Twine Co. v. Miller, L82

A.D.2d 748,749 (N.Y. App.Dív. 1992) ("Where, as here, a

Iitigant can fulIy be recompensed by a monetary award, a

preliminary injunction wiIl not issue."); New York Off-Bet.ting

Corp. v. New York Racing AssociaEion, 673 N.Y.S.2d 38'7, 1998 N.Y.

App.Div. LEXIS 8376, at *11 (¡1.y. App.Div. May 14, 1998)

(" [T] here has been no showing that [Che moving partyJ will be

irreparably injured absent an injunction, since t.he iniury

alleged is pecuniary in naLure, and may be adequat,ely compensated

by money d.amages.") ; Sport,sChannel America Associates v. National

Hockey League, L86 A.D.2d 4I7, 4L8 (N.Y. App. Div. 1992)

("Damages compensable in money and capable of calculation, albeit.

wit.h some dif f iculty, are not irreparable.") .

II. THE BAI¡.LI.¡CE OF EQUIÎIES DOES NOT FAVOR PLÀIMTTFF

Doctors has also failed to show t,hat the balance of equities

tips in iEs favor. Plaintiff alleges that., absenE an injunction,

it, will suffer financial harm because it. will be forced to

replenish the lett,er of credit and then recover any award to

which iE is entitled in an arbitratÍon proceeding against

NYLCare. But, if an injunction issues, NLYCare will suffer (and

is already suffering) precisely E.he same degree of harm because

iE has already paid, or BIJgt pay, the claims made by doctors on

plaintiff's subscribers, and has noE been reimbursed by plaintiff

for Ehe amount of such claíms as prescribed by t,he plain terms of

L7
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the Agreements. Accordingly, the balance of financial injury is,

from the very beginning, in equilibrium. See Klein. Wagner ç

Morris v. Lawerence A. Klein, P.C., 186 A.D.2d 63L, 633 (N.Y.

App. L992) (in assessing the balance of equiLies, plaintiff must.

"show[] that. the irreparable injury t.o be sustained is more

burdensome Eo t.he plaintiff than the harm caused to t.he defendant

t,hrough the imposition of t.he injunct.ion")

NYLCare will suffer an added injury if the Court issues an

injunction. It is undisputed that t.he lett.er of credit will

expire on october 31, 1998 . Lef kowitz Af f . at f z . Af t.er t.his

date, NYLCare simply cannot draw on t.he letter of crediE ; it, will

be gone. If Ehis CourE enjoins NYLCare, iL is a certainty that.

t,he letEer of credit will expire before NYLCare can obEain a

judgment in arbitration, have Ehe injunct.ion lifted, and draw on

the let.ter of credit.. NYLCare would then have to try to proceed

directly against DocEors; but Doctors has alleged that it is on

che brink of financial collapse and, without NYLCare's continued

business, mây become insolvent. Under such a scenario, an

injunction will mean thaE NYLCare is never able t,o recover the

millions of dollars it has already paid for plaintiff, and, in

Lurn, that the very notion of a letLer of credit as a guarantee

would be defeat.ed. The equiEable doctrine of injunctions does

not permit such an ineguitable result. Where, as here, an

injunct.ion would make iL "much less certain that Ithe] defendant

will be able to recoup [its] payment,s" from plaintiff if the

defendant. ulEimately prevails on the merits, uhe balance of

18
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equities does noe Lip in favor of the plaintiff and the

injunct.ion should noL issue. Winkler, 238 A.D.2d at 7L3. See

also J. S. Anand, L48 A.D.2d at 496 ("Lhe defendant. had a

Iegicimate interest in enforcing Iits] securit,y agreemenL")

Therefore, since "the defendant.[] would be likely Lo suffer more

damage than t.he plainriff [] , a preliminary injunction should not,

be issued. " Price Paps:r , L82 A. D. 2d at 749 .

ITI. PLÀIIi¡:TIFF Cå,IÍNOT SHO$T U}TDISPU:TED FÀCTS TIIAT PROVE

LIKELIHOOD OF SUCCESS ON THE MERITS

The "Iikelihood of success on the merit.s" test requires t.he

moving part.y to prove its entiE.Iement to relief is plain from

undisputed facts. Peldman, 148 A.D.2d at 687 (moving party "ís

not entitled Co a temporary injunction, unless t.he right is plain

from the undisputed facts") (internal guotaCion marks omitLed).

Indeed, appellaLe courts have repeaEedly overturned improvidently

granted injunctions on the grounds that "conflicting evidence

[exist.s] in the present. record." Id. See also Family Af fair

Haircutters. Inc. v. DetIing, 110 A.D.2d 745 (¡t.y. App.Div'

1985) (overturning injunction because disputed issues of fact

existed); Shannon Stables Holding Company. Ltd. v. Bacon, 135

A.D.2d 804 (N.Y. App.Div. 1987) (affirming denial of injunct.ion

with costs because where "facts are in sharp dispuEe, a

t,emporary injunction wiII not be granted") ,' Jal¡mar's Inc. v

Schwartz, 37 Misc 2d 3L4 (Sup. Ct, Queens Div. L962) (citing

addiLional authority) .
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PlainEiff does not and cannoL suggest that iL is

enLitled Eo relief on undisputed fact.s. Under sett.led law, t.he

"doctrine of independenE cont.racts" provides that. Chase is

required Lo bnor NYLCare's let.E.er of credit demands separate and

independent from any dispute between NYLCare and Doctors. Ross

Bicycles. Inc. v. Citibank. N.4., 6L3 N.Y.S.2d 538, 540-541 (Sup.

Ct. , NÍ Co. l-994) . Accordingly, " [i]f the documents called for

by the let,ter of crediL" are produced, neither Chase nor

plaintiff uhei¡e [che] right to inquire" further' Id. at 54r'

Indeed, "Ii]f the cust,omer feels Lhat. t.he benef iciary was not

entitledn Eo an amounE claimed on a letter of credit, t.he proper

remedy is ncË to interfere wiLh the operation of Uhe let.ter of

credit but to "Iitigat.e under their contract." Id. Court after

court has male clear t.hat this is so because "one of the main

purposes of ehe letEer of credit' is Co place t,he seller in this

stronger posiCion of having Che funds while the parties liLigate

their underlying contract dispuLes." rd.10

New Yor{c 1aw permits interference with the independent

operation of leEt.ers of credit only in Lhe "narrow circumstances"

rosee aLso id. ("[a] ny other interpretation would
defeat the basic purpose of such a letter of credit of providing
a means of assuring payment cheaply by eliminating the need for,
or the power of , t.he issuer to police t,he underlying
transaction'l; Bangue Worms v. Bangue Commerciale Privee , 679 F.
Supp. LL73, 1L8L (S.D.N.Y. 1998) ("'one of the expected
advantages æd essential purposes of a lett.er of credit is t.hat
the benefici-ary will be able to rely on assured, prompt payment
from a solvent party,. necessarily, a part of this expectaEion of
ready paymerut. is Ehat there will be a minimum of litigation and
judicial interference and this is one of t.he reasons for the
value of t.he letter of credit devíce in financial transactions"')
(citation onitted), aff'd, 849 F.2d 787 (2d Cir. 1988).

20

16dv-000198



where t.he beneficiary has committed "fraud in the transaction."

Bangue Worms, 679 F. Supp. at IL82. This doctrine, however, is

expressly "Iimiced to situations in which the wrongdoing of the

beneficiary has permeated the entire transaction." Id. See also

KMW International v. Chase Manhattan Bank, 606 F.2d 10, 16 (2d

Cir. L979) (vacating injunction because plaint.iff could noE make

"a clear showing of the active int.enLional fraud") (citacion

omitt.ed) . If t.he doctrine were not. so narrowly confined, courts

would risk the financial usefulness and inEegrity of the leeter

of credit mechanism (and only encourage parties t.o conduct.

transactions reguiring letters of credit outside New York) . See

supra n.10; supra. Accordingly, New York courts have held Ehat

mere business dispuEes between the parties over the meaning and

applicat,ion of their conEracts do not constit.ute fraud in t.he

transaction. E.g., United Technologies Corp. v. Citibank. N.4.,

469 F. Supp . 473, 478 (S.D.N.Y. L979 ) (rejecting mot,ion for

injunction because iC alleges only contractual "dispute as to

performance" )

Plaintiff alleges only two supposed acts of "fraud" by

NYLCare: (1) presenting a demand to Chase on September 9, f998

f or ç2,6L5 ,208 .69, and Q) misrepresenting it.s monthly patient

costs to Doctors during inieial due diligence. Pl. Mem. aL 4.

In fact, even cursory scruEiny reveals that t.hese supposed acts

are precisely the sorts of garden-variety dispuEes that, New York

courts will not. allow to interfere with leEters of credit. And

in neither event, has plaint,iff offered any evidence - Iet. alone

2L

16dv-000199



the requísite convincíng and uncontested evidence - Lo support.

its bare allegations.

1. The September 9, 1998 Demand. Plaintiff contends Lhat

NYLCare committed fraud when it wrote Chase on September 4, 1998

seeking Eo draw down the letter of credit by ç2,6L5,208.69 and

asserting Ehat no defenses or offsets existed of which it was

aware. PI. Mem. at 4.tr The only "evidence" plaintiff offers in

support of this claim, however, is the fact that. on August 13,

1998 NYLCare Executive Vice President Susan Lefkowicz wroLe

Doctors Healt.h "indicat lingJ Lhat, a $506,069.53 credit. to DocLors

Health" should be deducted from the ç2,6L5,208.69 bi}l for Ehe

month of July, 1998. Dwyer Aff . n zl; id., Exh. l-0. Thus,

Doctors icself does not dispute that the remaining amount

fully ç2, I09 , L40.16 was due and properly drawable from the

line of credic.

Nor is t.here any basis for suggesting NYLCare's

represent.ation to Chase concerning t.he remaining $506,069.53 was

fraudulent,. To establish fraud, plaintiff must, present evidence

of an int.ent to deceive ÞanÄarcnn ñarra'l 
^ñmê

¡F ¡/ramna¡rr f¡a

Hal-1away Properties. Inc. , 67 N .Y .2d 963 (1986) (dismissing f raud

ttThe Dwyer affidavit also obliquely complains about oEher
bills and estimates sent by NYLCare to Doctors Health for which
NYLCare has not, yet sought, any payment through the let,ter of
credit. See Dwyer Aff. at ff 22, 26 (complaining about $6
million dispute and $f0 million bill) . However, New York law
makes clear that injunctions can be issued only concerning actual
requests made under letters of credit,, not h14gothetical future
requests. KMW International, 606 F.2d at L6 (rejecting as
"conjectural" moEion seeking injunct.ion to prevent future draw
downs not yeE made).
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claim for lack of evidence of a "present int.ent to deceive")

See also CPLR 3016 (b) (allegacions of fraud must be made with

particularity) . To win a preliminary injunction, plaintiff must

provide undisputed facts conclusively establishing this element.

See cases ciE.ed p. L9, supra. Ms. LefkowiLz explains, however,

that. t.he $506,069.53 "credit" is no defense or offset t.o t.he July

1998 bill at all, but merely the amount the parties estimated

NYLCare would be required Eo pay DocEors for the mont.h of August

1998 under the Agreements. Lefkowicz Aff. at f S. fn fact.,

after Ms. Lefkowitz wroLe her August 13, 1998 let,ter, NYLCare

determined that no amount would be due to Doctors for the month

of August and Lhat, in fact, Doctors would owe NYLCare more than

$10 million. Id. There is, thus, [Q, dispute t.haL Doctors owes

NYLCare 52,6L5,208.69 for the month of JuIy, 1998, and chat

Doctors has no defense or offset Lo this past-due bill.

Plaintiff's claim of fraud is further doomed by lack of any

evidence (Iet alone conclusive evidence) of reliance. Megaris

Furs, Inc. v. Gimbel Brothers. Inc., L72 A.D.2d 209 (N.Y. App.

Div. t99L) (reliance on deception necessary element of fraud) .

Doctors does not (and cannot) suggest it relied on NYLCare's

supposed September 4, 1998 "misrepresentation." Nor can DocE,orS

suggest reliance by Chase. Under axiomatic letter of credit,

principles, Chase relies only on the existence of NYLCare's

demand for paymenE, not on its accuracy. Indeed, it is Lhe very

purpose of lett.ers of crediE to enable banking institutions Iike

Chase to pay upon any properly drawn demand, regardless of its

23

16dv-000201



accuracy, and recover aII such sums from the iniciator of the

letter of credit. See supra n. 1; New York Uniform Commercial

Code S 5-114(2); Uniform CusLoms and Practice for Documentary

Credits S 3.

2. The Monthly PatienL Cost Representation. The only

other act of fraud plaintiff claims is lÍYLCare's supposed effort

to "induce Doctors Health Lo enter into t.he underlying contract

by making material misrepresentations about its hist.orical

costs." PL Mem. at 4. The only "evidence" plaint.iff offers,

however, is an unsupported allegation that NYLCare presented it

wich data showing t.oCal costs to be $350 per patient per mont,h

(Dwyer Aff. aE f ::; id., Exhs. 8 & 9). Plaineiff nowhere

produces the supposedly fraudulent NYLCare materials for the

CourE's review. It does not because Doctors is well aware that.

NYLCare disclosed that its hist.orical costs were ç420 per patient

per mont,h well in excess of plaintif f 's claimed current.

monthly costs of $400 per pat.ienE. Pastor Aff . at n e ¡ i-d*, Exh.

A. Far from inconLestably províng plaintiff's claim of

fraudulent ind.ucement, the evidence disproves it.

Even if plaintiff were correct that NYLCare had represenLed

i¡s historical costs to be $350 per monEh (and NYLCare did not),

plaint.iff would st.ill be required Èo demonstrate that this

representation was false, and intent,ionally so. Megaris Furs.

J¡g-, L72 A.D.2d at, 209. Plaint.if f , however, supplies no such

evidence. The closest it comes is to complain generally about

the fact t,hat its costs are $50 higher. Dwyer Af f . at f :+' But
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the fact Lhat Doctorsr current, costs are apparentLy L4.28le higher

than NYLCare's were a year earlier could be due to myriad factors

having nothing to do with NYLCare (e.9., poor administration and

uE.ilization review by plaintiff; normal inflationary pressures in

the medical care field) . rr Plaintiff has not offered a shred of

evidence (1et alone provided the requisite unconEested proof)

suggesting that the cost increases it has experienced are the

result of a deliberate ploy by NYLCare to hide costs rather than

its own ability ro manage t.hem.

IV. IF A}I TN.IUNCTION IS GR.A¡ITED, THE COURTS SHOULD ORDER PÀY-}ÍElflT

OF THE LETTER OF CREDIT I}¡TO THE REGISTRY OF THE COURT

The reguested injunction is unsupported in every respect,

and under seEtled teachings of this Court and the appellaLe

courts of Ehis state, cannot be granEed. Were the Court to g;ant

such an injunction, however, it. is similarly settled that, it must,

order appropriace security t.o protect NYLCare. CPLR SS 63L2(b) ,

631-3 (c) ; Burmax Co. v B & S Industries. Inc., 135 A.D.2d 599

(N.Y. App Div. L987 ) ("the Supreme Court,'s issuance of a

preliminary injunction without mandat,ing compliance with 'New

York's long-standing policy of requiring the plaint.iff to furnish

securit,y as a prereguisite' was improper") (citing 7A Weinstein-

ttPlaintiff also complains Ehat NYLCare "has refused to
provide any explanation" why Doctors Health costs have been
higher. Dwyer Aff. aE I :+. But Doctors HeaIEh had ample
opportunity when conducting its due _diligence to ask NYLCare
añytfring it wished, Pastor Af f . at 'll s; NYLCare is under no
affirmative duty now t,o "expIain" year-old data to plaintiff
about a business NYLCare spun-off. Cf. Couch v. Schmidt, 204
A. D.2d 951 (N.Y. App. Div. L994\ (silence not f raud when no duty
to speak) .

25
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Korn-MilIer, NY Civ. Prac. para . 63L2.08) ; Sut.ton. Deleeuw. Clark

& Darcy v. Beck, 155 A.D.2d 962 (N.Y. App. Div. 1989) (holding

that trial court erred in granting preliminary injunction without

requiring plaintiffs to post undertaking) .

Here, iE is undisput.ed that a $5.25 million l-etter of credit

exists to provide securiEy for NYLCare, and to guarantee t.he

availability of funds t.o pay Doctors' debts under the Agreements.

It. is similarly undisputed that, af t,er october 31-, 1998, the

letter of credit. will expire. NYLCare will not be able to draw

on it, and the entire $5.25 million in securit.y will

irretrievably be" lost to MYLCare.

According Lo Doctors (ac least, in what, they say to the

Court) that corporaEion cannot be counted upon to pay ç2.6

million, much less the remaining balance of the lett.er of credit.

The onTy adequate security, Eherefore, is either a bond posted by

Doctors in the full amount of $5.25 million or payment by Chase

of the proceeds of t.he let.ter of credit into the registry of the

Court. If these funds are not delivered to the Court, t.hey wíIl

disappear and be lost forever to NYLCare. A preliminary

injunction is only to preserve the staLus guo; that can only be

accomplished here by taking the. disputed sum into custody of t.he

Court. The funds çan be disbursed as directed following

completion of the binding arbiEraEion that, the parties are

required to undertake. To do otherwise is to unfairly release

both DocÈors and Chase from t,heir obligat,ions, and t,o deprive

NYLCare of a crucial benefit, of its bargain.

-26
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CoueluFioa

For Èhe foregoing reasona, NYLeare reepecefully requegts

that the Court deny Ehe motion for $reliminary injuncrion,
dissolve the Èemporara/ restraining order, grant l.ffI¡Care ics
aEE,orney fees in making E,his mot.ion, and award such oeher and

furt,her relíef as ehê Court, deeme juse and proper.

oated: SepÈ,ernber 16, 1998 .

Respect fully submítted,

EPSTEIN BECKER & GREEN, P.C

K. Ger
Park

New York, l.llf LOLI7
(2].2!.3s1-4500

ÉIANSEN, TODD
IJ. IJ c

Mark
SBeven F. Benz
Nell M. Gorsuch
Courcney S. Elwood
l-30I K SCreeE, N.W.
Suite 1000 West
Washington, D.C. 20005
(202) 326-7900

Cou¡zseJ, to Defendant NYLCare HeaLth
PLa¡s of the Mid-Atiantic, fnc.
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Conclueion

For the foregoing reasons, NYLCare respectfully requests

Lhat the Court deny che motion for preliminary injunction,

dissolve the temporary restraining order, grant NYLCare its
attorney fees in making this mot,ion, and award such ot,her and

furt.her relief as t,he Court deems just and proper.

Dat.ed: September L6, 1998.

Respectfully submitted,

EPSTEIN BECKER & GREEN, P. C

Julie K. Gershman
250 Park Àvenue
New York, N L0L77
(2L2)35r--4500

HANSEN, TODD
s, c

Mark (1 a t1

Steven F. Benz
Neil lrt. Gorsuch
Courtney S. Elwood
f301 K Street, N.W.
Suite 1000 West
Washington, D.C. 20005
(202) 326-7900

P.L.L

Counsel to DefendanE NYLCare HeaIth
Plans of the Mid-AtLantic, Inc.
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SUPREME COIIRT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEATTH, INC

Plaint.if f ,

- against -

At the IAS Part 3 of the
Supreme Court of t.he
State of New York, aL
t.he Courthouse, 60
Center StreeL, New York,
New York on the 17t.h day
of September, 1998

Y

:Order Dissolving
: Temporary Restraining
: Order

:Index No. 98/604436

CHASE MANHATTA}Í
FTEALTH PLÀ,NS OF

BANK, and NYLCARE
THE MID-ATLÀ.NTIC, INC .

Defendants.

Upon consideration of Plaintiff's summons and the complaint

herein, Plaintiff's motion for preliminary injunction, the

annexed Affidavit, of Urgency of Monica Petraglia McCabe, and Che

Affidavit of John R. Dwyer, and upon consideration of the

Response of NYLCare Health Plans of the Mid-Atlantic, Inc. to

Order Lo Show Cause Why Preliminary Injunction Should Not Be

Granted, and the Affidavits of Jeff D. Emerson, Susan S.

Lefkowitz, Don Liu and Greg Pastor, and for the reasons sLated on

the record, and the Court finding that the Temporary Restraining

Order entered by t,his Court on September 11, f998 should be

dissolved, it is Lherefore, ORDERED thaE:

Plaintiffs Doctors Health, Inc. 's mo[ion for preliminary

injunction is denied, and che Temporary Restraining Order ent.ered

by this Court on September 11, 1998 is hereby dissolved.

X
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F¡ l- ararl!¡¡uç! ç9,

Dated: New York, New York
SepE.ember _, 1998

J.S.C

2
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEV/ YORK

T

DOCTORS HEALTH,INC.,
Plaintiff,

tndex No.: 98/6W36

(Justicc Cozier - Part 3)

AFFIDAVIT OF SERVICE

- against -

CHASE MANHATTAN BNK ANd NYLCARE
HELTH PLANS OF TI{E MID-ATLANTIC, TNC., :

.. ?:::1ïî. ;

STATE OFNEW YoRK )
) ss.:

couNTY OF NEV/ YOnrc )

Nicholas A. Ficorclli, being duly swom, deposes and says:

l. I am not a parry to the action, ¿un ovef the age of .18, and am employed by Epstein,

Becker & Green, P.C., 25d Park Avenue, New York, New York 10177'

2. On Wednesday, Septembcr 16, 1998, I served the accompar¡Fng RE-SP-ONSE Olt

NyLCARE HEALTHceÍre pi-ANS oF THE MID-ATLANTIc,INc. To oRDER To suow
CAUSE WIIY PRELIMINARY INJLTNCTION SFIOULD NO,f BE GRANTED A¡Td

AFFIDAVIT(s) in support thereof, upon the tbllowing:

Piper & Marbr:rY, LLP
1251 Avenue of the Americas
New York, New York 10020

ffi uc c),a¿. tt¡nboþwt e--6"
New Yorh New Yo¡k tÛCrZ0- F00ç

3, I made such scrvice by person"lly dutiu..ing tme copies of the afbrcmentioned

documents to the oflices listed above
-? #(

Nicholas A- Ficorelli

Sworn to before me this
lóú day ofSepternber, 1998

Notary

X)c\

RÔBEFT JOHN CANDÉLLA JR.
ñti;'i Füir tåa.ti 

3!..tt' ï"* 
t"' *

." -s,::lÏi¿í;i [ïs*ür rtr
xx TllTÊL FÊLì8.85 :+o+(
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH, INC.

Plaintiff,

- against -

CHASE MANHATTAN BANK, ANd NYLCARE
HEALTH PLÀ}]S OF THE MID-ATI,ANTIC, INC

X

Defendants

X

EXHIBITS TO RESPONSE OF litCLCÀRE HEALTII PIJAI'IS

OF I'HE MID.ÀTL.A¡i¡:TIC, INC. TO ORDER TO SHOW CÀUSE

wHY PRELIIÍINÀRY IN\IIINCTION SIIOIIIJD NOT BE GRå¡IIED

EPSTEIN BECKER & GREEN,
Julie K. Gershman
250 Park Avenue
New York, NY L0]-77
(2L2)351-4s00

P.C

Index No. 98/604436

TODDKELLOGG, I{UBER, HANSEN,
& EVANS, P.L.L.C.
Mark C. Hansen
Steven F. Benz
Neil M. Gorsuch
Courtney S. Elwood
i"30f K Street, N.W.
Suite 1000 West
Washington, D.C. 20005
(202) 326-7e00

Counsel to Detendant NYLCare Heal-th
PTans of the Mid-Atlantic, Inc.
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SUPREME COURT
COUNTY OF NEW

OF THE STATE OF NEW YORK
YORK

DOCTORS HEALTH, INC.

Plaintiff,

- against - Index No. 98/604436

CHASE MAITHATTAÌ'I BANK, and NYLCARE
HEALTH PLANS OF THE MID-ATLÀNTIC, INC

Defendants.

X

AFFIDAVTT OF STEVEN F. BENZ

l. I am over 18 years of age and have personal knowledge

of Lhe mat.ters contained herein.

2. I am an aEEorney at the law firm of Kellogg, Huber,

Hansen, Todd & Evans, P.L.L.C. KeIlogg, Huber, Hansen, Todd &

Evans is counsel to NYLCare FIeaIth P1ans of the Mid-At1antic,

Inc.

3. AELached heret.o as ExhibiEs I through 4, are true and

correct copies of the following documents:

Exhibit 1 - Administrative Service Provider Contract. for

Medicare GIobaI Risk Services,'

Exhibit 2 - Medicare NeE,work Management Agreement;

Exhibit 3 - Chase Manhattan Letter of Credit No. P-343547;

and
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Exhibit. 4 - David S. Hilzenrath, Managed Care's New

Managers: The Doctors, Wash. Post, Dec.7, 1997, at H1

I swear that the foregoing is true and accurate to the best

of my knowledge and belief.

FURTHER AFFIANT SAYETH NOT.

Steven F. Benz

Sworn t.c and signed before me

t.his i6F-h riay of SepE,ember 1998

tO

Notary

My commission expires q,/ '/o, zaa r

CATHERINE D. COLTINS
My Commision Exptros Aprit 30, 2úl

¿
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SUPREME COIIRT OF THE STATE OF NEW YORK
COI]NTY OF NEW YORK

X

DOCTORS HEALTH, INC.

Plaintiff,

- against -

CHASE MANTIATTAN BANK, and NYLCARE
HEALTH PLANS OF THE MTD-ATLANTIC, INC

Defendants.

Index No. 98/604436

X

ÀFFIDÀVIT OF SUSÀN S. LEFKOWITZ

Susan S. Lefkowit.z, being first duly sworn, deposes and

says:

1. I am NYLCare Mid-Atlant.ic's Executive Vice President for

Hea1th Care Delivery Services. I have personal knowledge of the

facts stat.ed herein and, if called as a witness, I could test.ify

competently thereto.

2. On September 4, 1998, Nanette Henderson, NYLCare's

ExecuLive Vice President and Chief Financial Officer, sent a

letter to Chase Manhat,tan Bank, request.ing the sum of

52,6L5,208.69 be drawn pursuant to Section 3.4.4. of the Medicare

Network ManagemenE AgreemenE. Exh. A.

3 . Sect.ion 3 .4 .4 . of the Medicare Network Management

Agreement reads:

In t.he event that t.he Eotal amounE, for claims paid by
NYLCare Mid-At1antic exceeds the total compensation due
to be paid t.o Doctors Health for that month, then
NYLCare Mid-Atlantic shall invoice Doct.ors Health for
the balance due and DocEors Health shall pay NYLCare
Mid-At.lantic within sixty (60) days of the dat,e of
receipt of Ehe invoice.
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4. As required by Section 3.4.4., NYLCare sent Doct.ors

Health an invoice sixt.y days previously for the amount, of

52,6L5,208.69, which was the amounE of claims that exceeded

Doctors HeaIth's total compensation due from the JuIy Monthly

Capitation Calculation Report.

5. On AugusL 13 , L998, I sent a letter to Stewart. Gold,

Chief Executive Officer and President of DocE.ors HeaIth,

notifying him that t.he ful1 amount owed "at this time" was

ç2,L09,l-40.16. Exh. B. The "$506,068.53 surplus" I referred to

was what we then believed Lo be a surplus from the August Monthly

Capitacion Calculat.ion Report. In any event, NYLCare was

entitled to draw on the ç2,6!5,208.69 amount, because t.he

$506,068.53 surplus had not ripened for purposes of the SecLion

3.4.4. sixty day invoice requirement. In fact, NYLCare

subsequently learned E.hat NYLCa:ie expected claims t.o exceed $f0

million. In t.he laLer part of August, NYLCare sent Doctors

Health an estimat.ed bill for $11,013 ,4]-6.24.

6. fn accordance wiEh Section 3.4.4., even if there had

been an August surplus, it could noE have been offset against Ehe

requesEed draw amount of ç2,6L5,208.69. The ç2,6L5,208.69 amounE

was t,he only amount for which Doctors Health had received an

invoice síxty days previously, and under the Agreement the

invoiced amount sha1l be drawn if unpaid after 60 days.

¿

16dv-000214



7 - As iC trur.ns oucr baeed on Ôur recorde, DoctorE Health

owes trylCare far more Èha]l lffLcare can ever hope eo draw under

Ehe letter of credíE, whlch e>q>íres on october 31., 1998'

I ewear that che foregoing is true and ecelrraEe Eo Ehe

begtr of my knowledge and belÍef '

FURTI{ER AFFT.A}TT SAYETH NOT,

E

o and eigned before mE

Ch day of sêPtembcr 1998.
Swoz:r
ehj.s ¡

t
b

(

v\r conrmíssion exPiree : f,^iJ t,7û4

t
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

D'OCîORS HEATTH, rNC.

Plaint i ff,

-against- Index No. 98/604436

CHASE MANFIÀTTAN BAIIK, ANd NYLCARE

HEALTH PL.ANS OF THE MID-ATLANTTC, INC.

Defendants.

x

À¡'FIDA\IIT OF DÕH LI]t'

Don H. Liu, being first duly sworn' deposes and says:

1. I âm Vice President and Deputy Chief Legal Officer at

Aetna U.S. Healt,hcare. I have personal knowledge of the facts

etated herein and, if called as a wltness, I could testify

competently thereto.
2- on September 9, 1998, David E. Simon, Aetna U.S.

Healthcare's Chief Legal Officer, Missy Shaffer, Regional General

Counsel, and I met vrith StewaÉt GoId and Jim GasE, Chief

Executive Officer. and Senior Vice President, of Administration and

Legal Affairs of Doctors Health, respecÈively, and Herold Pote

and Eric Wilkj-nson, partners at The Beacon Group (which is the

largest, investor in Doclor HeaLth). The purpose of this meeÈing

was to give opportunity for Doctors ltealÈh tÔ râise any concerns

X
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it has regarding the cLlrrent arrangemenc bettdeen NYl,Care and

Doctors Health and to discuss âny pÔssible relationships that

côuld be develoPed between Aetnâ U.S. Healthcare or NYLCare and

Doctors Health other than the arrangement currently in Place.

3. During this meeting, Mr. Gold âsked Aetna U.S.

Healthcare if there was a possibility Èo contlnue lts business

relationship with Doetôrs HeaIth beyond December 31, 1998, the

date on which the current årrangement ls scheduled to end- When

Mr. Simon inquired about hov, Doctors Health coul-d succeed in a

competitive industry within a geoglaphic area in which other

entltles have noÈ been able to succeed, Mr. Gold claimed that 'we

can do it better than others. "

4. Indeed, Mr. Gold rePresenÈed that Doctors Health was

viable and that its financial backers had sufficicnt' capital to

fund DocEors llealth for any additional capital it may need and

that should Aetna u.s. Hca]-thcare desire to continue its business

relationshiP l,rith DocÈols Heatth, Doctors HealÈh was more than

capable of, delivering financial security and collateral that

Aetna U,S. Healthcare would seek to address its financlal

concerns about Doctors HealÈh-

5. Attached hereto as Exhlblt A is a true and correÇt ÇoPy

of a lettêr fËom Mr. Gotd memorializinE thls neeting. glhile the

Ietter is dated september 10, 1998, it appears to have been

prepared on september 11, 1998 and was faxed to u5 on september

11, 1998.

z
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I swear that thê foregoing is true and accuretÊ to the best

of my knowledge and belief-

FURTHER AFFIANT SAYETH NOÎ.

Sworn to and signed before me

this 16th daY of SePtember 1998.

,?
l.-

F

Don H. Liu

'.sl::.

Notary Public

PAI|EIJ L OAVI{i, t{oûYñâalc

6.

.â :.-

J
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SUPREME COI.IRT
COI]NTY OF NEW

OF THE STATE OF NEW YORK
YORK

X

DOCTORS HEALTH, INC

Plaintiff,

- against - Index No. 98/604436

CHASE MANI{ATTAIü BANK, and NYLCARE
HEALTH PLANS OF THE MID-ATLÀNTIC, INC

Def endant.s

AFFIDÀVIT OF GREG PÀSTOR

Greg Pastor, being first duly sworn, deposes and says:

1. I am a Heafth Care Analyst in NYLCare's CosE Management.

Decision Support, Group ("CMDS") I have personal knowledge of

the facts stated herein and, if called as a witness, I could

testify competently thereto.

2. I am the analysE primarily responsible for any

assessment of NYLCarers Medicare populat.ion. To the extent that

Doctors Health requesLed information from NYLCare concerning the

Medicare population prior (and subsequent) to entry int.o

contracts with NYLCare, I was one of the persons primarily

responsible for obt.aining and providing Ehat information to

Doct.ors HeaIEh.

3. I have been involved wit.h plaintiff Doctors Health,

Inc. ("Doctors Health") since last August, when NYLCare and

Doctors Hea1th began negotiat.ing t,he Medicare Network Management

Agreement. While I have worked closely with a number of

indivídua1s at DocLors Health since October of 1997, I spoke wich
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John R. Dwyer only once, aL a May 1998 Iuncheon for employees of

NYLCare and Doctors Health.

4. In any evenE, DocLors HeaILh's claim that NYLCare

"reckl-ess1y provided unreliable data to Doctors Health and

reckLessly asserted t.hat. ic was accurat.e," Dwyer Af f . at f :+, is

faIse. The information NYLCare provided t,o Doctors Health was

Lrut.hful and accuraEe in all respects, and was the information we

used, and relied upon, ourselves within NYLCare. Moreover, I

explained daEa limitacions to Chandra Mileham, Sandie Weisfeld

and Cindy Gates on different dates.

5. NYLCare began negotiat.ing wiCh Doctors Health in the

Iate summer of L997. The companies had reached a tentat.ive

agreement in late August or early SepEember of L997. At this

point, NYLCare began providing Doctors Health with cost

informaEion as part of its "due diligence" evaluation of t.he

deal. NYLCare gave Doctors Health every piece of information

that it requested. Moreover, this information was, to the best

of my belief, entirely truthful and accurate.

6. The due diligence information that NYLCare sent to

Doctors Healt.h prior to entering into the contract indicated t.hat

the cost of provÍding a Medicare member with services was $420

per month, or $420 per member per month (ÍPMPM") See Email from

Chandra Mileham to'Greg Pastor, December 1L, L997 ("The

information we received from your finance department on t,he whole

population averaged $a20 PMPM (including pharmacy of about $40

z
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PMPM) (Exh. A). The data were based on NYLCare's historical

experience with ics entire Medicare populacion.

7. I have reviewed the Affidavit of John R. Dwyer, Jt.,

which alleges at f :: that "NYLCare's represented daca shows

t.ocal cost claims per person enrolled in the HMO to be $350 per

month on average while the actual cost per month is $400 per

person." This representation is not correct, for the reasons

described in paragraph 12 of my affidavit, because the cost

information I gave Ehem was provided to calculat.e lag (delay in

claims processing) facLors and generate relative medical cost

informat ion .

8. I have also reviewed StewarE Gold's let.ter of August

31, Exhibit 9 to t.he Dwyer affidavit, in which the first fuII

paragraph on the second page of t.his let,t,er reads:

After consummation of the agreement, however, it became
apparent. that NYLCare had not provided Doctors Healt,h
with accurate cost dat,a - particularly as to pharmacy
cost.s. It took us months of painstaking work and
repeat.ed demands for informat.ion from you to learn the
trut.h about t.his operation's acLual costs. In facÈ, in
i-ts historical cosE data NYLCare claimed t.otal claims
costs PMPM of approximately $350 per month on average
over Lhe year príor to the agreement. Yet Doctors
Health's estimated toEal claims costs were more than
$400 the very first month of operation and have
remained aL that. high level ever since.

Mr. Gold's representation about. information provided aft.er che

parties entered into 'the agreements is also false.

9. I believe the "pharmacy cost" information to which Mr.

GoId refers relates to information that. was provided to Doctors

HeaIth during Ehe due diligence invest,igation. This informaEion

came from Ehree sources: (1) CMDS¡ (2) t.he NYLCare financial

-3

16dv-000221



department.; and (3) the NYLCare Pharmacy Director, Richard Reicz.

There were discrepancies between the figures provided by t.hese

departments - estimated cosEs ranged from $36 to $50 pmpm. But

Lhese discrepancies were resolved to Doctors Heal-th's

saEisfacEion, and Ehe numbers were reconciled. The numbers had

varied because the differenE departments were looking aE slightly

different member categories and different time periods.

10. The senLence Ehat begins "In fact. ." in Stewart

Gol-d's letter of August 31, Exhibit 9 to the Dwyer af f idavit,

simply does not follow from the pharmacy cost issue - there is

no logical connection between pharmacy costs and t.he $350 figure.

The $350 apparenEly refers Eo a calcul-ation that. Doctors HealEh

made based on information I provided to Doctors Health for an

entirely different purpose after the contracts were executed.

This data was given to Doctors HeaIt.h after the cont.ract, was

signed. The data that NYLCare provided Lo Doctors Healt,h in t.he

course of the due diligence invest,igation estimated costs at

around ç420 per member per month. Since Doctors Health made its

"$350" calculation after it signed the contract, Lhis figure

certainly could not have "induced" Doctors Healt,h to enLer inLo

the deal.

11. I am also familiar with Exhibit I t.o Ehe Dwyer

Affidavit. Stewart Gold used this graph at a JuIy L4, L998

meet.ing to accuse ,Ieff Emerson of misleading Doctors Health

regarding costs. The graph purporEs to compare Ehe costs that.

NYLCare had predict.ed with DocLors Healt.hr s actual experience,

4
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and shows a discrepancy between t.he Lwo figures of around $150

pmpm. I believe Lhat Chandra Mileham of Doct.ors Health prepared

this graph based on a misunderstanding of Ehe data that. I had

given her afEer the conLracts were execut,ed. I supplied her wit.h

chis dat.a only Eo esLimate lag factors (the Eime from when a

claim is submitted until ic j-s processed) and assess Lhe costs

associat.ed with various medical categories. The data were not

provided for the purpose of estimating pmpm - t.hat was Ehe

information I supplied co Doctors Healch during its due diligence

invest,igation.

L2. Mr. Dwyer's Exhibit I suffers from a number of

fundamental errors. The porLion of the graph that purport.s to

show NYLCare's estimated costs (1) is not correcEed for the

"members of record" problem (i.e., members who have died whose

costs are higher) ; Q) is not. adjust.ed for lag factors; (3) does

not include prescription drug cosLs; and (4) is not adjusted to

account for the February 1998 addition of the D.C. and Prince

George's County members to Doctors HeaIt.h's population (these

members are more cost.ly than members in other areas) .

13. On JuIy 21, L997, Chandra Mileham faxed NYLCare a

corrected graph. The graph still shows a discrepancy between the

costs Lhat NYLCare had allegedly predicted and Doctors Hea1th's

actual experience, but t.he discrepancy is far smaller - only

about $50 pmpm. See Exh. B. In this graph, NYLCare's purported

figures have been adjusted to include prescription drug costs.

In addition, Doctors Hea1th had used a different 1ag factor Eo

5
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Cot1rpu-uê itg own CCEÈE . F;e¿ Ehe second graph suffer5 froft1

prgbLemE, It i€ noÈ coËrected for Che memberË oE record problem;

r-he lag Eaceor cål.cülaeions may be lnaCeUrate,' ånd. Che daca have

not been correcEed cc accounE folt Èhe eådlElon o! Che D.C. and

Prince George' s Sounty nembers io Doctofe Hea:tth' 5 potluiaE f on.

In adcition, and most iu¡rdasren'-ê11y, iE does neÈ uEe the

informatlofl I gave to Doctrore llealtrh þefore they Cecided to enter

inÈo ¿he conEractg, and from which t'hey derived a $420 Prnprn.

i swear -,het t,he foregoing iE t,rue and aecurâte tÔ Ehe betE

of my knowladge and bellef.

FURÎRER ÀFFIåITT SÀYETH NOT.

Sworn to and eigned before me
chis flch daY ol sepEember 1998. .: -.

>L
ery

uy eonrmisríon e:qriree : ("h I
t

D70 I

6
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NEW YORK

1

SUPREME COURT
COIJNÎY OF NEW

DOCTORS HEÀI,TT{, TNC . ,

- againsu -

CTIASE MANI{ATîÀN
I{EALTI{ PLÀNS OF
INC. ,

OF THE STATE OF
YORK PART 3

-X
INDEX NO.
604{36/98

PIaincíff,

BANK ANd NYLCÀRE
lHE MID-ÀTIJANTIC'

De f cndant, g

60 cenEre
New York,
SêBE,ember

-x

stsreeE
New Yorl<
L7, 1998

BEFORE: HONORABLE BÀR'RY À' COZIER' J'S'C

Appeatranccs

PIPER

BY:

& ÞIARBURY, LLP
AEEorneYs for DocEor Healeh
25]. Avenuc of Ehe Àmericas
New York, Nelv York 10020-110¿f
MONICÀ PETRÀGIJIÀ l'lcCABE, ESQ'
PETER CORRIGAN, ESQ.

-and-
JOtrN D. CORSE, EsQ.

KEIJI.OGG, HUBER, FIANSEN, TODD

& EVÀNS, P.L - L. C.
AEEorneYs for NYIcare
13Ol K SCreec. N'el' Suite
Washington, D.C' 20005

BY: MARK'C. I{ANSEN' ESQ'
-and-

NEI fJ M . GORSUCI{, ESQ'

FREDERf C
OFF I C IAIJ

1000 West,

C. CANTOR
COURT REPORÎER
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Att.orneYs for NYIcare
250 Park Àvenue
New York, New York LOL17

BY: JULTE K. GERSHMAN, ESQ.

ALSO PRESENT:

I{ERIBERTO BÀRBOT, JR.
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3

courE,'a DecisLOn

T¡{E COURT: OkaY, thank You.

I chink I have heard enough to

digest cbe issucs.

In che first insEance, ig seemg Eo

me thaE the underlying dlepuea beLween

Ehe parE ies concernsi monêy mat'Èer3

arising ou! of t'heir conEracEual

egreement.

Now, whaE we have are Ewo

corporace enEicies both doing busi.nesE

in Maryland concerning gervices, l{MO

serviccs which are beinE provided and

health managcment sêrvlces generally'

which arc belng providcd !n Maryland'

The nexug Eo N¿w York is obviouslY

Chase ManhaEEan Bank really c'he nominal

sEakeholder i:l' Ehis part'Lcular case

because of trhe Lètcêr of Credit uhatr

r¡raE issued from Ehe plaint'iffs in favor

of Nylcare.

Now, Ehis is cerEaintY a baeic

commê rc ia I t ransac E, ion '

the ParE,ies have a coneracEual

relacionship. IE involvcg thê making

16dv-000227
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Court's Dccision

of Ehe ongoing claims being made bascd

upon paErenEs' services belng furnished

by e,he plainE,iff for which the

oefendant, Nylcare, x€ceives Paymene

from che federal giovernmenc and is a

pass-Ehrough for PurPoEes oÉ Ehe

Med!c!re peyments.

The relaBionehiP herc is ongolng

clearly commercial.

The nuance of trhie Part icular case

concerns Ehe e3tåbliShnent in thÊ

concracE, or ehe agreemênc of lhe LaBeer

of, CrediE in favor of NYIcare.

. Now, Ehie is not E,he craditional

commercial LetEer of CredtE involving

goods and furnishing of goods, €E

ceEera, uhe normal trransact'ion '

This is in thc nature of a standby

Iretrtrer of CrediE.

The sEandbY LeEt'er of CredlC'

funcE.ions more llkE a guðrÊnEËê than

Ehe standard commercial t eEEer oî'

Credit.

TheY are obEained Eo enable Ehe

16dv-000228
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Court's Decision

beneficíary Eo make demand for paymcnE

under F-he Le[Ëêr of e redlE upon t he

heppening of a cert'ain conEingency,

such as F-he default of Èhe oEher parEy

in '- he unde rIYing t rans acc ion .

The têrms f or drawj.ng upoÊ t'he

Letter of Credic is seE forgh in Ehe

agrêemen t' .

Thcre are cerEain reguirenencs;

obvtousIy, a presencmcnE Eo Chase ig

required in a ParEicular form and thê

contenEg muEt neeE atr least a

requiremenB of chê agreenenE '

PIainCíff PrimariIY Prediceeeg

Ehis applicaEion for injunctive rel!ef

en r,he f ourE h requiremenc ' Ehe

scatemcnE drawing upon che Letrtrer of

CrediE by Nylcare Bhat t'hey know of no

valid of f sets E o t'he claims '

The Problem here is that to Ehe

exc,ent, ghac Ehe documenEs are proPcrly

prescnted Eo châse Bank, Ehe Court mustr

scr1ctr,ly consErue ¿he LêcCer oE Crcdle

requiremenËs ln aecordance wiEh IJCC '

16dv-000229
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Court,, s Decision

The purpose of ic ls E,o havc

definiteness with respeeg Eo conmerclal

Eransactrions here.

Now, iE seêms Eo me E,haE ehe

enE íre arg:umenE s , using Ehe CPLR

criEeria here, wi-E h resPQct Eo

irreparable harm, substantial

likelihood of succê3s o¡1 èhe mêr1trs and

Ehe

balance of Ehe equlEies is predicat'ed

upon, of course' whac, lg, in facÈ, a

money dispuce bclween the pareles as Eo

what che proPer amounE due and 6w!ng co

Ehe defendant is here.

ClearIY, Ehe c,hreshold issue in

che underlying issue for EhÊ plenary

ecEÍon is realIy baEed uPon a clalm for

money damagcs, either in Ehe form of

Ehe claim by Èhê ptainctff otr whaE will

be e countrerclaim on ¿he ParE of

defendant, NYlcare, based uPon Ehls

dispu¿e.

So Ehere 1s no queseion here ghaÈ

there are d'ispuced facts wiÈh reEpecÈ

16dv-000230
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Court's oecision

E,o whac sum is due and owing and t'o

whom i c j. s due and owing, PürsuanE t'o

Che Eerm oE Ehe AgreemenE.

Ànd I have Pcrused che

documenEatslon herc, and eB r said,

Ehere !s an ongoing course of conduct

betwcen the Parties.
Now, lhe onlY basis under which

che court can granE en injunction 1n

chese citrcumsgances, ParE'icularly where

Ehere are f actual dispuEee, c'here mueiÈ

be a clear showing of irrcparable harm'

a cLear showing of !rrcparable harm'

In Ehis part'IcuLar instence' "he
allegaEion chaE is being made in Ehe

order to Show cause, by trhe plaintiff'

is Ehac fraud chreaEening Ehie

írreparable harm involvee falsc

stacemencs by def endant, Nylcare tlcalt'h

Plane Eo defendanE, Chase ManhaÈtan

Bank.

Now, Ehe diseinccion here' r

believêr is whethcr or noE whac we

have, does a false SEaCêß€ìrlBr even

I

9

10
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L1
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Court' s DeciEion

assuming arguendo, wê have a false

sEaEemenE, rise tro E.he leveI of â

fraudulenc sEac,emenE Eo meeE, Ëhe UCC

sEandard and cQmmercial seandard in Ncw

York Eo Êic, wtchin chc fraud exception

Eo paymenE under a LeEt,er of Credlc.

And I Ehink E,hatr' s rcaIIy ehe cricical

issue.

'r In New York, Bhe sole excÊPCion

Eo the independence principle and EhG

íssuer's obligacion Eo pay on

conforming docurnenEg -'rl

I don'8, Ehink there is any disPuee

here we have conf orminE documentrs, r' - -

is an excePEion for fraud.

"Îhe onlY auEhorlzcd ßeans oÊ

seopping paymenE, undcr a LeE't'er of

CrediE, is chat permiEEed under ehe

fraud excepclon.

"ff applicable, i¿ can PermiE an

lnJuncÈion againsE honor, or lt can be

ralled uPon by thc lssucr ae a ground

to diehonor, where a documenE is forEed

or frauduLenE or wh¿re Ehêre is f,raud

16dv-000232
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CourË' s Decision

!n t he t ransacE ion . n

This case clearIY does not involve

fraud in the inducementr.

Fraud in ghe inducemenE, would

have concerned Ehe Esrms giving risc Eo

che LeÈter of Credit, and there is

certainly ¡-ro allegaEions in EhaE

regard.
And, eherefore, Ehe Plainciff musc

rely uPon Ehe fact EhaE t'here iE fraud

in Ehe EransacEion'

And Ptaineiff'E argumÊnt hac bêGn

couched ir. têrms oÉ fraud in Ehe

presenEmênc, I agsumê ' E'haE means in

the PresencmcnE of Ehe documents ' Eo

the exE.enE, che seaEemenE is made E'hag '

ln fact, Ehere are no known ofËsê83'

The Problem here, is baeed uPon

the facEual diEpuces beEween Ehe

parÈ ie s , È haE sE'aEemenE cannoe bc

consid.ered Eo be a fraudulenu

st,aEement.

fn facc, !herc is no evidence'

based, uPon thê submissione bY Ehe

I

9
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r6
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CourE, s Deciaiôn

parBies here, thaE, EhaE sEaEemenE. has

not been made in good falCh.

The poínt being t.hae Ehe pos iE ion

of the defendanE, Nylcare here is, of

course, Ehere are clearly sums due and

owfng Eo Nylcare and, in point of fact,

that iE's only a guesEion of the actual

amount here.

BuE the amounÈ !s an amoun!

clearly duc aad owing Eo NYlcatre.

IE's noE a sicuaeion t'hat it' wat

preseneed becausc cherc is a

possibiliEy EheE there is deficic on

Nylcaie's side and Ehe sums may be duc

and owing F-o che Plaintif f here '

It all surroundg che facEual

dispuE,e. That f acËuaL dispuEe, by

tcself , is noE suf f icienc E'o constiEuEe

f raud wi c.hin E he meaning of UCC or t'he

câse law in New York. There has t'o be

a showing of acgual fraud'

Ànd everl the fact Ehat Eherc may

be a mere nisrcPreseneaE'ion hêre ' â

Íiere m!srepresenEatrion, if , uî!ess

16dv-000234
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CourE' s Dec is ion

Ehere is a showing chaE ic has been

martc ìn bad faith in order EoLttq9b

f rauCulenc lY !nduce , i-n order Eo

fraudulencty induce Ehe demand Eor

payment, here, ehere is really no bases

under which you can really show EhaE

E,here is irreParable harm in Èhis

circumsEances.

IB seems tro me Ehcre ie a

Iegieimate faccual disputa beeween che

parE ies .

Nor.r, leE me saY sometrhing wlth

respecE Èo Ehis issue of irreparable

harm and t'he argumentr s macic wi E h

respecE Eo irreParable harm'

lrreparable harm cannoB ccnstr it'uce

simple econonic harm'

Bas icaI lY, orlce again ' t'he

Ehreshold argumencs offered bY

plainE if f is EhaE Ehêy rnay be pue ouc

of busineEs. MaY evcn PosÉibIY be

forced inEo insolvency or bankrupÈcy'

BuE E,haE does not constltut'e a

basis for irreParable harn

E

v

r-0

t1

L2
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CourE,,s Decision

In facE,, il anYEhing, !E suPPorts

Ehe decision EhaE Ehe underlYing

dispuEe is based upon money and based

upon something EhaE, is comPensable aE

law seeking moneY damagcs.

The addiE ional f act'or in ehis case

is Ehat, since none of thcse

EransacEions arise oEher Ehan Ehâ

issuance of the LeEEer of CrediE,

wichin Ehe St'at'e of Neb, York, and the

egreemenE executêd in Maryland governs

here '

That agreement, exPressly provides

for arbit,râbiliey of dispuEes of che

parE íes and disPuccs Eiurrounding ' of

course. Ehe partricular clalms Lhat are

reaIlY the sub j ece mat'Eêr here '

So Ehat ghe Court would never

reach Ehe merit in È'his ParEicular

case.

So che Court cânnog conclude ' for

Ehe plaint,if f , E'haE there is a

Iikelihood of succgss on Ehc meriE aE

trhis particular Èime, süfficient' Èo

L3/ t,3

t
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CcurE' s Dec is ion

issue an ir:. juncEion.

So iE, seems Eo me Eha::n rhe

overall asgessmene, wichouE a showing

of :rreparable harm, and an rssue oE

noney, does not equal irreparable harm

because lE'3 comPensable aE law '

I underscand Ehe argumenc, Ehac i''3

being made with resPece Eo paErene

care, bu-- Èhe f acc of Ehe ¡naEter is

EhaE. the pIainEíff is nog Eha acEual

patrienE provider here. TheY Co ncs

have EhaE prirnary rc'sponsibilrt'y wieh

respectr :o PaEienE care'

They are che ccndul c E'o r¡'ake

arra:ÌgemenÈs f or Ehe PaBient care '

And, certainly iB's plauerbie Ehac'

allernaBlve arrangemenE's can be macie '

And, we know shat in che world of liMO' s '

changes are macie every day wiEh respecE

Eo Che e ìeccion of t'helr I{Mo '

so chere is no basis of

irreparable harm shown Ehere '

so ï chink Ehat' based uPon aII of

E,he submissions bef ore Èhe CourE ' Ehe

16dv-000237
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Soure's Decision

Ccu:E r s conscraineci, baeed uPon Ehe

reasons cÍEed, E,o deny --he aPPIicaEron

for a preliminary injunccion and Eo

vaca?e Ehe TR.O in Ehis maEter.

The record wiIl consEiEuÈe mY

15,, ! 5

DecÍsion and Order.

SeEcIe an ordcr

pleasc . Thank You.

MS MceABE: Your

a scay of Ehe order

en appêaI?

THE COURT: The

sEay is denied.

en noErce here,

Honor, rnay we have

so thaE, we maY file

applicacion for a

(WhereuPon, courc was adj ourned ' )

proceedings

***li

I

asa
Èhese

C. CANTOR
COURT REPORTER

I herebY cert ifY Ehe above
grue and accuraE,e erenscriPt of

( {"k
FREDER I C

OFFICTAL

*x TOTAL PÊGE.ØI5 XX
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$ ssl9 CPLR 55-8

or the appeal is dismissed, the appellant or moving party shatl pay any installments or
part of installments then due or the part of them as to whieh the judgnnent or order is
affirmed; or

4. the judgment or order directs the assignment or delivery of personal property, and
the property is placed in the custody of an officer designated by the court of original
instance to abide the direction of the court to which the appeal is taken, or an undertaling
in a sum fixed by the court of original instance is given rhat the appellant or movin!
pany will obey the direction of the court to which the appeal is taken; or

5. the judgment or order directs the execution of any instrument, and the instrument
is executed and deposited in the office where the original judgment or order is entered
to abide the direction of the court to which the appeal is taken; or

6. the app€llant or moving party is in possession or control of real property which
the judgment or order directs be conveyed or delivered, and an undertãking iñ a sum
fixed by the court of original instance is given that the appcllant or moving party will
not commit or suffer to be commitæd any waste and that if the judgment or ordei appealed
from, or any part of it, is af-firmed, or the appeal is dismissed, the appellant or moving
party shall pay the value of the usc and occupancy of such propcrtt; or the part of ii
as to which the judgment or order is affirmed, from the ta.king of the appeal until the
delivery of possession of the property; if the judgment or order direðti the sale of
mortgaged propefty and the payment of any detìciency, the undertaking shall also provide
that the appellant or moving party shall pay any such deficiency; oi

7. the judgment or order directs the performance of two or mor€ of the acts specified
in subparagraphs two through six and the appellant or moving party complies with each
applicable subparagraph.

(b) Stay in action defended by insurer. If an appeal is taken from a judgment or order
entered against an insured in an action which is defended by an insurance corporation,
or other insurer, on behalf of the insured under a policy of insuranc¡ the limit of tialility
of which is less than the amount of said judgment or order, all proceedings to enforcl
the judgment or order to the extent of the policy coverage shall be stayed pcnding the
appeal, and no action shall be comrnenced or maintained against the insurer ior payment
under the policy pending the appeal, where the insuren

l. files with the clerk of the court in which the judgment or order was entered a sworn
statement of one of its officen, describing the nature of the policy and the amount of
coverage together with a written undertaking that if the judgment or order appealed from,
or any part of it, is affirmed, or the appeal is dismissed, the insurer shall pay the amount
directed to be paid by the judgment or order, or the part of it as to which ihe judgment
or order is affirmed, to the extent of the limit of liability in the policy, plus intereit and
costs;

2. serves a copy of such sworn statement and undertaking upon the judgment crcditor
or his attorney; and

3. delivers or mails to the insured at the latest address of the insured appearing upon
the records of the insurer, written notice that the enforcement of such judgment oioràer,
to the extent that the amount it directs to b€ paid exceeds the limir ofliability in ttre
policy, is not stayed in respect to the insurcd. A stay of enforcement of the baiance of
the amount of the judgment or order may be imposed by giving an undertaking, as
provided in paragraph two of subdivision (a), in an amounr equal to that balance.

(c) Stay and limitation of stay by court order. The court from or to which an appeal
is taken or the court of original instance may stay all proceedings to enforce the judgment
or order appealed from pending an appeal or determination on a motion for permission
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inrent of ¡he draftsmen (s¿e 7 Weinstein, Korn &Miller, New York Civil Practice

-CPLR t 551ó.01(Matthew Bender))."

r96t AMENDMENTS
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Proposol No. 3, eff. sept. l, l9óE, made by ttre Judicial conference Feb. I, l9ó8,

Repori to the Legislature, inserted word "seven" in place of word "four'"

å 5517. Subsequent orders.

(a) Appeal not affected by certain subsequent order. An app€al shall not be affected

by:

l. the granting of a motion for reargument or the granting of an order upon reârgument

making thé same or substantially the same determination as is made in the order appealed

from; or

2. the gfanting of a motion for resettlement of the order appealed from; or

3. the denial of a motion, based on new or additional facts, for the same or substantially

thc same relief applied for in the motion on which the order appealed from was made.

O) Review of subsequent orders. A court reviewing an order may also review any

subseçent order made upon a motion specified in suMivision (a), if the subsequent order

is appealable as of right.

$ 551S. Prcliminary iqiunction or t€mPorsrT rcstra¡nlng order by

app€llate dlvlsion.

The appellaæ division may grant, mdify or limit a preliminary injunction or temporary

restrainiig order pending an appeal or deærmination of a motion for permission to appeal

in any case specified in section 6301.

$ 5519. Stry of enforcemenL

(a) Søy without court order. Service upon the adverse party of a notice of appeal

or an affiàavit of intention to move for permission to appeal stays all proceedings to

enforce the judgment or order appealed from pending the appeal or determination on

thc motion for permission to appeal wherc:

l. thc appellant or moving party is the state or any political suMivision of the staæ

or any offiðeì or agency of theitate or of any potitical subdivision of the state; provided

that whcre a court, afær considering an issue specified in question four of section s€venty-

eigbt hundr€d threc of this chapter, issues a judgment or order directing reinstatement

of-a liccnse held by a corporation with no more than five stockholders and which employs

no morÊ than ten employees, a parhership with no more than five partners and which

employs no morc than ten employees, a proprietorship 
_o-r 

a natural Person, the stay

proviOea for by this paragraph shall be for a period of fiftecn days; or

2. the judgment or ord€r directs the payment of a sum of money, and an undertaking

in that roi" ii given that if the judgment or order appealed from, or any paft of it' is

affirmed, or the appeal is dismissed, the appellant or moving party shall Pay the amount

dkected to bc paid by the judgment or order, or the part of it as to which the judgment

or order is affirmed; or

3. the judgment or order directs the payment of a sum of money, to be paid in fixed

installments, anO an undertaking in a sum fixed by the court of original instance is given

thu the appellant or moving party shall pay each installment which becomes due pending

the appeal-and that if the judgment or order appealed from, or any part of it, is affirmed,

e(

E
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55-9 APPEALS GENERALLY $ 5519

to appeal in a case not provided for in suMivision (a) or suMivision (b)' or may grant

a limited stay of ruy "^".t", 
limit or modify any stay imposed by suMivision (a)'

,ui¡i"ìrion (ú) or tnii subdivision, except that only the court to which an appeal is taken

,"y 
"".u,.,'límit 

or modify a stay imposed by paragraph one of suMivision (a).

(d) undertaking. on an appeal flom a1 order affirming a judgment or order, the

und"åufing shall Jecure both'the order and the judgment or order which is affirmed'

(e)Continuationofstay'Ifthejudgmentororderappealedfromisaffirmedor
*"àìiirã, ,h" stay shall .oitinut foi nvi days after service upon the appellant of the

order of affirmance or modification with notice of its entry in the court to which the

ilä-,"[ "ú. 
If an appeal is gke.n or a motion is made for permission to appeal

üo'* ,u"tr an order, U"iotåif¡e expiration of the five days, the stay shall continue until

Ë;;-d.yr "f"r 
service of notice of the entry of the order determining such appeal or

rotio" Wtr.n a motion for permission to appeal is involved, the stay, or any other stay

ñ* p"noing determinatiän of the modon for permission to appeal' shall:

(i) if the motion is granted, continue until five days after the appeal is deærmined;

or

(ii) if the motion is denied, continue until five days after the movant is served with

the order of denial with notice of its entry'

(Ð Proceedings after stay. A stay of enforcement shall not prrevent the court of original

instäci from prLecAi;t ii *y ñ"*1 not âffected by the judgment or order appcaled

from or from directing the sale of perishable proP€rty'

G)Appealsinmedical,dentalorpodiaricmalpracticejudgments.Inanactionfor
*qfió¿, ã'.nral or podiatrió malpractiè, if an appeal is taken from a.judgment in excess

of one million dollars and * uï¿".t"L¡"g in ùè amount of one million dolla¡s or the

limit of insurance 
"o""og" """ilt¡le 

to ùre appcllant for the occunence' whichever is

greâtef, is given tog.th"iîith 
" ¡oin1 underta¡ing by th9 aP{ellant and any insu¡er of

irrJ 
"pó"ù.ñt'r 

p.rã".iãn"r lia¡ility thâtt durinq the period of such. stay, the appellant

will make no frar¡A¡rcni .on""yn*" without fair consideration as described in section

two hundrcd se"enty-ttr[-" of O. dcbtor and creditor law, the couft to which such an

;ppä-ir t"¡gn rhall ;;t-.tl prdings to.cnforce the judgment pending such appeal

iíitfi"dr thu there irã tettbna¡rc põOaUitity that the judgment.may b,e rcversed or

determincd e*ccssi"e.ln å"f,iog a ¿e'ærminatión under this subdivision' the court shall

not consider the avaitability of ã sÞy pun¡uant to suMivision (a) or (b) of this section'

¿-¡.5ilit ;¿r such ¡lint únoertacirigìnu æ limited to fraudulent conveyances made

ui u" ápp"¡ant suuseque"tì;.rþ."ig:,ition of such undertaking and during the period

;i ilh ;äy, Uut nottring herein shall limit thc liability of the appellant for fraudulent

conveyances puou-t ió".tti.le ten of thc debtor and creditor law or any other law' An

insu¡er that pays ron"y to a uenenciary of such ajoint undertaking shall thereupon be

subrogate4 to the exle'ntãf tt. amount to be paid, to-the rights.and interests of such

ú;;;ff¿¡y, ar a ju¿Ltneni.üOitot, against tñe appellant on whose behalf the joint

urdertaking was executed.

IgEt AMENDMENTS

L. 1988, ch. t84, eff. Iuly l, 1988, added new subdivision (g) governing.stays

in large-verdict (¡.¿., on€ Ãílfon dolla¡s and above) medical' dental' and podiatric

riprã.,1r" r"ioir. L. rsgs, 
"h. 

493, eff. s€É' I, 1988, amended 5519(a) paragaph

I to ser at 15 days an automatic stay penàing appeal by the state_or a, political

,rüi¡"¡r¡ãi or riän.V of ine sute. oi ai aO"erse-ãecision in specified Article 78

proceedings.

e4
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FTRST DEPARTMENÎ

DOCTORS HEALTH, INC.

Plaintif f - Pet itioner,

-against -

CHASE MANHATTAN BANK, and NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.

Def endants - Respondents .

New York County Clerk's
Index No. 98/604436 (BAC)

X

X

MOTTON FOR IJEAVE TO FII'E REPIJY OF
ÌifgIJCARE HEAL,TH Pï,ÀìIS OF THE MID-ATIJA¡IIIC' fNC.

Defendant-Respondent NYLCare Health Pl-ans of the Mid-

Atlantic, Inc. ("NYLCare"), respectfully moves for leave to file

the attached reply brief to Doctors Health Inc.'s Reply

Memorandum of Law in Support of its application for a Stay

("Doctors opp.") . NYLCare submits t.hat a reply is warranted for

three reasons -

First, there is confusion between the parties over whether

the fuII appeal is now before the Appellate Division, er only the

question of interim relief pending disposition of the appeal.

Compare Brief of Defendant,-Respondent NYLCare Hea1th Plans of the

Mid-Atl-antic, Inc. at 1- (appeal at issue) with Doctors Opp. at L

(interim relief at issue). NYLCare's attached reply clarifies

that, regardless of which matter is formally at issue, because

the letter of credit expires on October 31, 1-998, the Court's

decj-sion will effectively decide the parties' entire appeal. See

16dv-000244



Reply of Defendant-Respondent NYLCare Health Plans of the Mid-

AtLantic, Inc. ("NYI-.,care Rep1y") , Point I.

Second, there is confusion over the correct 1egaI standard

the Appellate Division should employ. Doctors represents that

the Court should apply CPLR S 5519 to stay a judgment or order

below. As NYLCare's attached reply explains, there is no

judgment, or order below to stay; what Doctors really seeks is a

new temporary injunction which it can pursue only under CPLR

S 551-8 with a cl-ear showing of irreparable injury, likely of

success on the merits, and the balance of hardships tipping in

its favor. NYLCare Reply, Point II.

Third, under normal motion procedures, the respondent is

entitled to respond to a movant's filing papers . See 22

N.Y.C.R.R. S 600.2. Here, âD unusual scheduling order required

NYLCare, though respondent, t.o file first. Un1ess the Court

grants leave t.o file the att.ached rep1y, NYLCare will be denied

the opportunity customarily afforded respondents. The Court will

also be denied the benefit of the sharpening of issues that the

traditional adversarial briefing system was designed to ensure.

Cf. Herbert v. National Academy of Sciences, 974 F.2d L92, L96

(D.C. Cir. L992) (permitting appellant to raise arguments without

opportunity for appellee to respond "would be manifestly unfair

to the appellee [and] would risk the possibility of an

improvident or ilI-advised opinion, given our dependence . on

the adversarial process for sharpening the issues for decision")

z
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(internal quotation marks omitted) ;

âf. , Federal Practice and Procedure

(same).

The

brief.

L6 C. Wright, A. Mil1er, et.

S 3974, 462 & n.4 (l-996)

Concl-usion

Court should permit NYLCare to file the attached reply

Dated: September 28, l-998.

Respect,fully submitted,

EPSTEIN BECKER & GREEN, P.C

Kenneth .T. KelIy
Julie K. Gershman
250 Park Avenue
New York, NY lOI77
(2]-2)351-4soo

KELLOGG, HUBER, ITANSEN, TODD
& EVANS, P.L.L.C.

Mark C. Hansen
Steven F. Benz
Neíl M. Gorsuch
Courtney S. El-wood
l-301- K Street,, N.W.
Suite 1000 West
Washington, D.C. 20005
(202) 326-7eOO

CounseT to Defendant-Respondent
NYLCare HeaLth Plans of the Míd-
Atlantic, Inc.

3
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To be submitted by
KENNETH ,.]. KELLY

NEW YORK SUPREME COURT
Appellate Division - First Department

New York
Index No.

Count.y Clerk' s
e8/604436 (BAC)

Kenneth ,-T. Ke1ly
Julie K. Gershman
EPSTEIN BECKER 6. GREEN,
250 Park Avenue
New York, NY 70L77
(2a2)3s1-4s00

DOCTORS HEALTH, ïNC.

Plaintiff - Pet itioner,
- against -

CHASE MANHATTAN BANK, and NYLCARE
HEALTH PLANS OF THE MÏD-ATLANTÏC, ]NC

Def endant s - Respondent s .

REPTY OF DEFE¡IDAI{TT-RESPO¡IÐENT ÀffT,CARE HEAI,TH PIJAI{S
OF THE MID-ATIJAIi¡:IIC, INC.

P.C

Mark C. Hansen
Steven F. Benz
NeiI M. Gorsuch
Courtney S. Elwood
KELLOGG, HUBER, HANSEN, TODD

& EVANS, P.L.L.C.
l-301- K Street, N.W.
Suite 1000 West
Washington, D.C. 20005
(202) 326-7900

CounseL to Defendant-Respondent
NYLCare HeaLth PTans of the Mid-
AtLantic, Inc.

September 28, l-998

Printed on Recycled Paper
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

DOCTORS HEALTH, INC.

Plaint i f f - Pet it. ioner,

-against-

CHASE MANHATTAIT BANK, and NYI-,CARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.

De f endants -Respondent s .

New York County Clerk's
rndex No. 98/604436 (BAC)

those bi1ls and
to pay NYLCare.

X

x

REPLY OF IiIYLCARE HEÀLTH PLAI{S
oF THE MID_ÀTLAÌi¡TIC, INC.

Pfeliminary StatemenÈ

Doctors Health Inc. ("Doctors") claims that the only issue

before the Court is whether to grant "interim relief" pending

resolution of its appeal. Doctors Health Inc.rs Reply Memorandum

of Law in Support of its application for a Stay ("Doctors Opp.")

at L. In fact, DocLors' letter of credit the subject of the

instant appeal expires on October 3l-. 1-998. Accordingly, any

"interim relief" afforded by the Court would be tantamount to a

grant of the injunction Justice Cozier refused to supply- By

preventing NYLCare from drawing on the letter of credit, the

Court would permanently preclude NYLCare from collecting millions

of dollars worth of unpaid, overdue bills.1 See Point I, infra.

Doctors also misstates the applicable legal standard.

Doctors seeks not a stay of an order or judgment under CPLR

S 551-9, but a preliminary injunction pending appeaL under CPLR

lDoctors
the letter of

has represented that it, cannot pay
credit is the only source of funds

16dv-000251



S 5518. Indeed, there is no order or judgment below which

be stayed. To obt.ain a preliminary injunction under CPLR

Doctors must make a clear showing that without such relief

will be irreparably injured, that it is like1y to succeed

could

s 5518,

ir
on the

in

and

merits of its appeal, and that the balance of hardships tips

its favor. See Point II, infra. Doctors still has not made,

cannot make, any of these showings. See Point III, infra.

Arou¡rent

I $IIIAT DOCTORS SEEKS TS EFFECTIVEI.Y PERIIÀI{EMT
NOT ,.IMTERTM,' REI.,IEF

Doctors represents that the only matter before Èhe Appellate

Division is whether to grant "interim relief" pending resolution

of this appeal in the normal course. Doctors Opp. at L.

According to Doctors, the scheduling order entered by the

Appellate Division on September t7, 1998 (Exhibit A at 2)

contemplates a decision by October 2, 1998 only as to "interim

relief." Counsel representing NYLCare at the September 17, l-998

conference, however, underst,ood the Court's scheduling order to

contemplate resolution of the fuII appeal on an emergency basis

by October 2, 1-998. Any confusion on this subject is itself the

result of Doctors' inapproprj-ate failure to provide proper notice

to opposing counsel.2

'After its motion for preliminary injunction motion was
denied by Justice Cozier, Doctors asked for an interím injunction
pending appeal; .Tustice Cozier denied that motion as well.
RespondenLrs App. at L4. The hearing before ,Justice Cozier was
concluded before noon. At approximately 4 p.m. the same d"y,
NYLCare's local counsel received a telephone call from Doctors'
counsel representíng that they hrere in the Appellate Division.

2
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Even i-f, formally, the only matter before the Court is

whether to grant interim relief pending the appeal, the entire

dispute between the parties actually hangs in the balance. It is

undisputed that the letter of credit expires on October 31, L998.

Affidavit of Susan S. Lefkowitz ("Lefkowitz Aff .') f 7

(Respondentrs App. at l-70) . After that date, NYLCare cannot draw

on the letter of credit: it will be gone. Thus, if the Court

enjoins NYLCare from accessing the letter of credit on an

"interim" basis pending an appeal in the normal course, it is a

certainty that the let,t,er of credit will expire before the appeal

is resolved. Granting Doctors "interim relief" is, thus,

effectively the same as overruling ,Justice Cozier's decision

finally and entirely. NYLCare will be left only to proceed

directly against Doctors in arbitration. But, because Doctor has

alleged that it is on the brink of financial collapse and that it

does not have ç2.6 million to repay the bank if the letter of

credit is drawn upon (see Doctors Opp. at 10; Affidavit of

Stewart Gold ("Go1d Aff.")), the letter of credit appears to be

the only source of funds from which NYLCare can collect the sums

Doctors owes. Accordingly, âfl "interim" injunction would

permanently jeopardize NYI,Care's ability to recover mil-lions of

doll-ars it is indisputably owed and, in turn, would defeat the

Doctors counseL stated that they \¡/ere waiting to be heard on a
motion for interim relief pending resolution of Doctors' appeal,
and that if NYLCare wished t,o be heard, it should appear
forthwith. Because of Doctors' inappropriate notice, NYLCare's
lead counseL was unable to participate, having left New York to
return to Washington, D.C.

3
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very

II.

notion of a letter of credit as a commercial guarantee.

DOCÎORS MISREPRESENTS
..II{TERIM RELTEF,,

THE ÀPPIJICÀBI'E I.¡EGAL ST.è,I{DARD FOR ITS

Even assuming the onJ-y formal issue before the Court is

interim relief, Doctors has misrepresented the appropriate legal

standard. What Doctors seeks is an injunction preventing NYLCare

from accessing the letter of credit pending the disposition of

its fuII appeal. Doctors must therefore proceed under CPLR

S 551-8, which expressly provides that "[t]he appellate division

may grant a preliminary injunction pending an appeal."

Pursuant t,o that provision, Doctors must make a showing that (i)

it will be irreparably injured wit.hout such relief, (ii) it wiII

likely succeed on the appeal, and (iii) the balance of hardships

tips in its favor. Romano v. Sul-livan County Harness Racing

Ass'n. Inc., 106 A.D.2d 8L9, 484 N.Y.S.2d 209 (3d Dep't l-984)

(Appellate Division reviews "plaíntif f s' mot j-ons de novo usíng

the same standard as did the Special Term, i.e. was there a

reasonable probability of success on the appeal and the existence

of irreparable injury"),' The Humane Society v. City of Monroe,

I92 A.D.2d ]]-39, 596 N.Y.S.2d 222 (4th Dep't 1993) (same); Matter

of Schwartz v Rockefeller, 38 A.D.2d 995, 329 N.Y.S.2d 482 (3d

Dep't l-972) (same).

Doctors has not sought a preliminary injunction pending

appeal under S 5518; it has not because it cannot make the

necessary showings. Indeed, Justice Cozier expressly denied

Doctors' request for an injunct,ion at least pending appeal.

4

16dv-000254



Respondent's App. at L4. Doctors instead incorrectly represents

that CPLR S 5519 applies to this case. Doctors Opp. at 1-,7-9.

Section 5519, however, authorizes the Appellate Division only to

"stay all proceedings to enforce the judgment or order appealed

from pending the appeal." Here, there are no ongoing trial court

proceedings to enforce any judgment or order: the trial court

denied the motion for preliminary injunction, and the ex parte

TRO entered on September 1-l-, L99B terminated by its express terms

upon the hearing of Doctors' motion for preliminary injunction on

September 1-'7 , 1-998. Exhibit B at 1- (TRO stating that it l-asts

only "pending the hearing" of the preliminary injunction motion).

Doctors, thus, does not and cannot seek to stay enforcement of an

order; it seeks to obtain a new injunctive order. For such

relief, the only provision under which Doctors can legitimately
proceed is CPLR S 55L8.3

III. DOCTORS CAIiINOT I{AKE THE REQUTSITE SHOWING I'NDER CPI.R S 5518

In analyzing a request for an interim injunction pending

appeal, this Court must apply t.he "same standard as did the

Special Term." Romano, 1-06 A.D.2d at 820, 484 N.Y.S.2d at 21,0.

3By avoiding CPLR S 551-8, Doctors seeks to achieve through
the backdoor that which it could not achi-eve through the front
obtaining a preliminary injunction agiainst NYLCare without any
showinq concerning irreparable harm. likely success. or the
balance of hardships. See Doctors Opp. at 7-9 (arguing Court has
"broad discretion" whether Lo grant stay; traditional injunction
factors only "relevant" to analysis). This is inconsistent with
the plain language of the CPLR. It is also dangerous: permitted
to stand, it would enable litigants unable to meet the long-
settled standards for preliminary injunctive relief in the trial
courts to obtain just such relief from the Appellate Division
without making any prescribed showing.

5
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Accordingly, the reLief Doctors seeks is "a drastic remedy which

wil] not be granted without a clear showing by the movant that
(1) he is likeIy to succeed on the merits; (2) he wil-I be

irreparably harmed without the issuance of the injunction; and

(3) the balance of the equities favors him." Mr- Dees Stores.

Inc. v. Ä,..T. Parker. Inc., 553 N.Y.S.2d L6, 1-7, l-59 A.D.2d 389,

389 (tst Deptt 1990) (internal citation omitted). See aLso

NYLCare Brief at L3-14 (citing additional authorities).

The new arguments in Doctors' opposition memorandum fail to

satisfy any portion of this test. Doctors does not show

irreparable injury, likelihood of success, or that the balance of

hardships tips in its favor 1et alone make the clear showing

required by Iaw.

A. DoctorE Hag NoÈ Shown, and Cannot Show,
IrreparabJ.e Injury

Doctors has abandoned its claim made before the trial court

that an injunct,ion is necessary to safeguard the medical care to

thousands of patients.a It now resLs its entire irreparable

injury cLaim on the assertion that, absent an injunction, it will

face "dire consequences" namely, it will "fail to get

additional investments from investors," will be "forced to lay

off it,s employees," and may "seek bankruptcy protection." Doctors

Opp. at 10.

aDoctors was forced to abandon the argument and hence to
concede implicitly its lack of merit, because Doctors has now
att,empted to rescj-nd unilaterally the contract that it formally
claimed was essential to the preservation of patient well being.
See Doctors Opp. at 1-0 n.9.

6
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Additional investments. Doctors has cited no support for

the argument not even made below to .Tustice Cozier that its

failure to attract additional financing constltutes irreparable

harm. Injunctions are not tools to enhance the business

prospects of financially strapped companies. Moreover, the claim

is whoIly speculative: Doctors has produced no evidence that an

injunction would result in additional investors. There is no

affidavit of any investor to that effect. And the affidavit of

Mr. Gold simply avers that an unnamed ínvestor "has indicated"

that it would be willing to invest provided Doctors "can convince

it that NYLCare will not be alIowed" to deduct unpaid claims

costs and NYLCare will not be allowed to draw d.own the letter of

credit based on false assertions. Gold Aff. tlf 22-23. The

temporary injunction sought by Doctors would not even provide

those assurances.

Emplovee lav-offs. Doctors cites no case, and NYLCare knows

of none, in which a New York court has issued an injunctj-on to

prevent a company from having to lay-off some unidentj-fied

portion of its staff. See Gold Aff. f 25. No such case

apparently exists because, though unfortunate, Iay-offs do not

constitute irreparable harm to the corporation itself. Indeed,

the United States Supreme Court has repeatedly held that, even

with respect to employees, the injury caused by dismissal in

the form of loss of income and damage to reputation "faIls far

short of the ty¡le of irreparable injury which is a necessary

predicate to the issuance of a temporary injunction." Office of

7
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Þar<rrnno'l M¡nacramênl- Ì¡ Amêr Ila¡lar=l- i nn af i/aarrar¡manl-

Employees, 4L5 U.S. 6!, 9L-92 (L974). Doctors makes no attempt

to explain how possible 1ay-offs would irreparably harm the

corporation, when as a matter of law they do not irreparably harm

its empLoyees.

The "risk" of bankruptcy. Doctors' speculative "risk of

bankruptcy," Preargument Statement f 9(c) (emphasis added) (see

also Affidavit of Monica P. McCabe f fO; Affidavit of John R.

Dwyer f l-8) is unsupported by financial records or other evidence

sufficient to demonstrate irreparable harm. Indeed, the numerous

cases cited in NYT,Care t s opening brief make clear that "bare

conclusory allegations of Ithe party's] potential insolvency are

insufficient to satisfy the plaintiff's burden of demonstrating

irreparable injury." Wurttemberqische Fire Insurance Co. v. Pan

Atl-antic Underwriters. Ltd., 133 A.D.2d 268, 269, 51-9 N.Y.S.2d

57, 58 (2d Dep't 1987) . See al-so NYLCare Brief at L8-19 (citing

additional authority). DocLors relies almost entirely on Mr.

GoId's affidavit. But that states only the amount of working

capital Doctors had in ,JuIy and estimates monthly expenses,

providing no supporting records, no indication of Doctors'

monthly revenues or expenses, no idea of the income generated

from the L6,000 non-NYlCare patients Doctors supposedly manages.

Doctors Opp. at 1-0. Nor does Doctors even guess when its

"possible" bankruptcy may arise.

lrlhile Doctors criticizes the trial court for not asking for

testimony on the company's spectral insolvency, seg Doctors Opp.

8
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at 10-11- & n.11, it was Doctors' burden not the courtrs, to

It has not doneestablish the necessary elements of its claims.s

so, and cannot do so, under settled 1aw.

B. Doct,orE Has Not Shown, and Cannot Show,
Succeee on the Merits

Likelihood of

Doctors does not dispute that the doctrine of independent.

contracts required Chase Manhattan Bank ("Chase") to honor

NYLCare's properly-drafted lett,er of credit demand separate and

apart from any billing dispute between NYLCare and Doctors.

NYLCare Brief at 23-24 & n.9. Doctors does not dispute that this

doctrine is subject to a "narrow exception" only upon a showing

that fraud has "permeated the entire transaction." Banque hlorms

v. Banque Comercial Privee, 679 F. Supp. 11"73, t1-92 (S.O.N.Y. ) ,

aff 'd, 849 F.2d 787 (2d Cir. rgBB); NYLCare Brief at 24 & n.9.

Nor does Doctors dispute the trial- courL's disposition of its

"fraud in the inducement" cIaim.6

Instead, Doctors resorts to mangling the trial court's

holding concerning its "fraud in the presentment" c1aim. Doctors

tAt the hearing, Doctors never even asked to present
testimony on this score, nor did it make a proffer as to what
potential witnesses might say. Rather, Doctors only
"mention[ed]" that Messrs. GoId and Dwyer were outside the
courtroom in case the judge "ha [d] any specific questions that he
would like answered." RespondenL's App. at 7.

'See Doctors Opp. 24 n.l-9; NYLCare Brief at 23 n.8. Doctors
does, however, gratuitously misrepresent that "NYLCare told
Doctors Heal-th that its historical costs were ç420 per member
long after Doctors Health entered int.o its contract with
NYLCare." Doctors Opp. 24 n.19. The uncontested record evidence
is patently to the contrary. Affidavit of Greg Pastor f 5
(Respondentrs App. at 177) (NYLCare informed Doctors of ç42O per
member cost before contract).

9

16dv-000259



accuses Justice Cozier of having "misundersLood" its argument or

of having improperly chosen to "depart from existing laÌn¡."

Doctors Opp. at L6. Specifically, Doctors asserts that it can

show "fraud in the presentment" by demonstrating that NYLCare was

"aware" that Doctors had "offsets and defenses" to t.he ,July 1998

bill and yet represented to Chase that it was aware of none. Id.

at 16-I7. ,Justice Cozier supposedly "misunderstood" this claim

because he required Doctors to prove that its offsets or defenses

\^/ere "valid. " Id.

Justice Cozier misunderstood nothing. He never required

Doctors to show that its offsets or defenses were "vaIid."7

,Justice Cozler found that NYLCare's representation to Chase that

it was ar^rare of no offsets or defenses to the July 1998 bill was

made in good faith. Respondent's App. at l-0 ("there is no

evidence, based upon the submissions by the parties here, that

[NYLCare's] statement [to ChaseJ has not been made in good

faith"). Without a showing of bad faith, there can be no fraud.
D^-l^--^* ñ^..a] anman'|- îa t¡ , 67 N.Y.2d

963, 494 N.E.2d 1-06, 502 N.Y.S.2d 1001- (N.Y. 1986) (dismissing

fraud claim for lack of evidence of a "present íntent to

deceive")

Justice Cozier's holding is unassailably correct. The

record below reveals that Doctors indisputably or¡tes NYI-,Care at

least $7 miltion well in excess of NYLCarers ç2.6 million

TIndeed, contrary to the suggestion implied by Doctors' use
of quotation marks around the word "valid" in its brief (id. at
l-'7) , the word appears nowhere in Justice Cozier's opinion.

10
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draw-down request for the ,July 1998 biIl. See NYLCare Brief at

26-27 (establ-ishing over $13 mil-1ion in unpaid bills due from

Doct.ors and disputes totaling no more than $6 million) . Thus, âs

,Justice Cozier noted, "there are clearly sums due and owing to

[NYLCare] " for which no defenses or offsets exist. Respondent's

App. at 10.

Besídes, âs to the ,Ju1y l-998 bill specifically in dispute,

Doct.ors still fails to identify a single supposed offset or

defense anywhere in the text of its brief. Instead, it offers

only three transparent arguments telling1y buried in a footnote.

Doctors Opp. at 1-8 n.22. First, Doctors claims that there was

"no requirement in the letter of credit that the offsets or

defenses must relate to any particular bilI." Id. This,

however, is a novel argument never raised below before Justice

Cozier. Accordingly, it is waived. fJ=rri c El:r¡ Vr¡1rl- ôl rrl.r Tnn

v. Harris, 230 A.D.2d 931-, 647 N.Y.S.2d 293 (3d Deprt 1996) .

Even if the Court could consider it, it is an unsupported

assertion bel-ied by the parties' own contract. The parties'

agreement expressly required bilIs to be prepared and paid on a

monthly basis and permitted NYLCare to access the letter of

credit only for such bills 60-days overdue. NYLCare Brief at 26;

Affidavit of Steven Benz, Ex]n. 2, n z.q.+¡ id., Exh. 2, f 6.4.

Thus, NYLCare's letter to Chase sought payment for, and made

representations concerning, only the 60-day overdue ç2.6 million

bill for the mont.h of July 1998. And for that month, Doctors had

no claimed offset or defense whatsoever.

1_1
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Second, Doctors touts the fact that NYLCare wrote on August

13, l-998 indicating that it anticipated Doctors would be owed

$506, 068 .53 for August. Doctors Opp. at l-B n.22. But Doctors

does not contest that this anticipated credit related only to

August, not ,Iu1y. Doctors likewise does not (and cannot) contest

that NYLCare subsequently determined that lte amount would be due

to Doctors for August and, in fact, Doctors wouLd owe NYLCare

approximately $t0 mil-lion. NYLCare Brief at 26; Lefkowitz Af.f .

f s (Respondentrs App. at l-69).

Third, Doctors claims that "a portion of the defenses and

setoffs did in fact relate to the 'Ju1y bill (co1d Aff . ff 3, 5-

10)." Doctors Opp. at LB n.22. But as fulIy discussed

elsewhere, Doctors has never even attempted to show that the

various disputes discussed in the GoId Affidavit relate

specifically to the ,Ju1y 1998 bilt, nor that it made these

supposed defenses and offsets known before NYLCare sent the draw

request to Chase. NYLCare Brief at 26-27 & n.LO.

Far f rom "cl-ear [1y] showing" that Doctors "is likely to

succeed on the merits," Mr. Dees Stores, ]-59 A.D.2d at 389, 553

N.Y.S.2d at !7, the record demonstrates that Doctors lacks even a

remote chance of establishing fraud on appeal.

C. Doctorg Has NoÈ Shown, and Cannot Show, ThaÈ the
Balance of Hardshíps Tips in lts Favor

Doctors has not even tried t.o argue before this Court that

the balance of hardships tips in its favor. This failure alone

disposes of its motion for an interim injunction. See Mr. Dees

T2
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Stores, L59 A.D.2d aL 389, 553 N.Y. S.2d at t7 (requiring clear

showing on three eLements, including balance of hardships);

NYLCare Brief at L4 (citing further cases to same effect) .

Doctors has not sought to make such a showing because it

cannot do so. If an "interim" injunction issues NYLCare will be

permanently precluded from accessing the sole security it has

under the parties' contract for collecting millions of dollars in

undisputed, unpaid bills. See Point T, supra (letter of credit

expires October 31, 1998). The equitable doctrine of injunctions

does not permit such an inequitable result. rndeed, ít is

settled that where an injunction would make it "much less certain

that tthel defendant will be able to recoup titsl payments" from

plaintiff, the balance of equities does not tip in favor of the

plaintiff and the iniunction should not issue. Winkler v.

Kingston Housing Auth. , 238 A.D.2d '7!L, 71-3, 656 N.Y.S.2d 42L,

423 (3d Dep't L997) . See also ,J. S. Anand Corp. v. Aviel

Enters., Inc., !48 A.D.2d 496, 538 N.Y.S.2d 840 (2d Dep't l-989)

("the defendant had a legitimate interest in enforcing Iits]
security agreement") ; Price Paper & Twine Co. v. Mi11er, 1-82

A.D.2d 748, 749, 582 N.Y. S.2d 746, 748 (2d Dep't 1-992) (since

"the defendant [] woul-d be likely to suffer more damage than the

plaintiff [], a preliminary injunction shoul-d not be issued") .
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16dv-000263



Conclusion

The Court shouLd deny Doctors' request for a preliminary

injunction pending appeal, affirm in its entirety the trial-
court's decision denying Doctorsr motion for a preliminary

injunction, award NYLCare its costs and expenses, and provide

such other relief the Court deems appropriate.

Dated: September 28, l-998.

Respect fulIy submitted,

EPSTEIN BECKER & GREEN, P.C.

Kenneth J. Kelly
Julie K. Gershman
250 Park Avenue
New York, NY L0177
(2r2)351--4soo

KELLOGG, HUBER, HANSEN, TODD
& EVANS, P.L.L.C.

Mark C. Hansen
Steven F. Benz
Neil M. Gorsuch
Courtney S. Elwood
1301- K Street, N.!{.
Suite 1000 lrlest
lrlashington, D. C. 20005
(202) 326-7900

CounseT to Defendant-Respondent
NYLCare HeaLth PLans of the IuIid-
Atlantic, Inc.
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-agfutrst-

CHASE MANHATTAN BANK and NY-LCARE
HEALTH PLANS OF THE MID.ATLANTIC,
INC.,

:Hof. BãnRy A, c-oZlER

DOCTORS HEALTH, TNC.,

A-,9.lAS parti of rhe Supreme Court
of the State of New york,,t tir.
Courthouse, 80 Cenue Street, New york.
New York on the I lth day of September,
r 998

Order to Show Cause (Containing Tem-
poTry Resuaining Order) Why
Preliminary Injunction Should Not Be.
Granted

/'/ç#Ëir,'*
N"ïl *çlt

1BløoqLßbÏ-àìu:...-',.,:lÞ

N
t¡lrn c"'

(roomfulN)
/7/1

the.{ü'day

A

PlainrifÍ,

Defendants

Upon the summons and complaint herein, and the annexed Affidavit of Urgency of
Monica Petraglia McCabe, sworn to September I l, 1998, and the Aflidavit of John R. Dwyer,
Jr., srvorn to September 10, 199g,

LET the defendants herein show cause before this court ,,.11*, part J
thereof, to be held atr therCorrnhouse,located at g0 Centre Street, New york, NV, on

of September 1998, at ¿i o'cloik in the forenoon of that day, or as soon thereafter as

be heard, u'hy a Preliminary Injunction should not be issued:

(l) prohibiting Chase Manhanan Bank ("Chase,,) from
making anypaymena to NyLCa¡e Health plans of the Mid-
Atlantic, Inc. ("NyLCare,') under that certain letter of credi;No. i_
343s47 issued by chase in favor of NyLCarc for the sum of
$4,400,000 or any part of such sum in connection with NyLCa¡e,s
request dated September 9, l99g; and

(2) for such other and further relief as the Court may
deemjust and propcr; ar¡d it is further

counsel can

\!ry
(au

ORDERED, that pending the hearing ÆÈË*tøieß of this motion, Chase shall not
make any payments ¡o NYLCare under letter of credit No. p-343547;and it is further
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ORDERED that on or before September / 7 , t998, piaintiff shall posr an undenaking in
¿L^ ---..-. -ro ) /^ -^-r.r¡1.Ii¡Ê äfiroüiN oi a a6 t,. ¿ e a , conditioned ihat the plaintiff shaii pay to the defendanrs an

-F$--foiJregalcostsanddamageswhichmaybesustainedb¡'

reason of the if the defendants gment or it is
lu;

Oral argument shall be required on the return date of this motion.

b
þ ,r*i." of a copy of this order toSufïicient cause

la¡e¡¿eidcd- t
-f-rrr11 ¿u /;lt,a,ru.\

t

show cause,

\M

together with the papers upon which it is by hand on defendant Chasc at its New york

branch and place of business, l2l I Avenue of the Americas, New Yorþ New york, 10036, and

on defendant NYLCare by fo< and overnight delivery to its place of business at760l Ora Glen

Drive, Greenbelt, Maryland, on or before SeptemberA, 1998, be deemed good and sufficient

service thereof.

J c

Dated: New York, New York
September l¡, net

H:N, EARRY cozlER

NEVlfl0l A:21 2E94: t :0911 1 r98

26,13G2

Ír

-1.
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TI{E COURT : Okay, thank You.

I Chink I have heard enough to

digest the issucs.

In Ëhe first instance, iE seemg Co

me that. Èhe underlying dlspuce beLween

the part. ies concernsi money mat'ters

arising ouE of E.heir conEract'uaI

agreement.

Now, whaE, wG have are Ewo

eorporate enEieies both doing businees

ín Mâryland concerning services, HMO

serviccs whích are being provided and

health management serv!ces generaJ-Iy,

which are being provided in Maryland'

The nexus Eo New York is obviouslY

chaee ManhaEt.an Bank really t'he nominal

eEakeholder in Ehis parEicular case

because of che Lètrter of credit chãt'

uraE issued from the plainEiffs in favor

of NyIcare.

Now, Ehls is cerbainlY a baefc

commc rc i a I t rans ac t' ion .

Thê Part ies have a contracÈua1

relationship' Itr involves the making

16dv-000271
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Court., s Decision

of Ehe ongoing clairns being made baecd

upon patienEs' services being furnished

by che plainEiff for which the

defendant, NyIcare, xêceives pâyment

from che federal govêrnmenc, and is a

pass-through for Purposes of Ehe

Medicare peymenÈs.

The relaEionship here is onEolng

clearly commercial.

The nuance of Ehis Part icular case

concerns trhe esÈeblishment in the

concracÈ or Ehe agreemcnt, of the LegBer

of Credit in f,avor of NYIcare.

Now, Ehie is not' che traditionãI

commercial LetEer of CrediE involvíng

goods and furnishing of goods, €E

cet.era, E.he normal trransacEion.

This is in Ehe naÈure of a standbY

LetrEer of Credit.

The st,andbY IJeEter of Credit'

functions more Iike a guaranteê than

the standard commercial Letrter of

Credlt.

TheY are obtsained Eo enable ¿he

16dv-000272
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Court's Decision

beneficiary Eo make demand for paymenE

under the Letter oË CredlE upon Ehe

happening of a certain contingency,

such as the default' of the oEher party

in the underlYing transactrion.

The terms for drawing upon Ehe

Letter of Credit ie set forth in Ehe

agreêmen t .

There arÊ cerEain reguirementsi

obviousIy, a presentmênc Eo Chaee is

required i ¡1 a Part'icular f orm and the

contenEg muEÈ meeE et least a

requirernent of the agreement.

PIainEiff PrimarilY Predicac'es

this applicatrion for injunctive rellef

on fhe fourEh requiremenE, the

sEatement drawing upon the LeLEer of

CrediE by Nylcare lhat they know of r¡o

valid offseEs Lo Ehe cLaims.

The Problem here Ís that to Ehe

exEent t.haE trhe documents are propcrly

presented to Chase Bank, Ehe Court musts

strlcEly con'sErue ¿he LeE't'er of CrediE

requiremenÈ,s in accordanee wiEh UCC '

16dv-000273
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Court,'s Decision

The purpose of iL is to have

definiteness with resPecC Eo commercial

Eransactrions here.

Now, it seems to me t,hatr the

enEire arg:umenÈs, using the CPLR

criteria here, with resPect to

irreparable harm, subsEanuiaL

likelihood of success on t'he meriÈs and

Ehe

balance of Ehe equlEies is predicaEed

upon, of course, wheÈ !3, in fact, a

money dispuEe between the partles as Eo

what che proper amounE due and owinE Eo

Ehe oefendant is here.

ClearIY, Ehe chreshold issue in

Ehe underlying issue for Ehe plenary

acEion is realIy based upon a claim for

money damages, either in Ehe f,orm of

the claim by Èhe ptaint,iff or whaE wilI

be a counterclaim on the ParE of

defendanL, NYIcare, based uPon Ehls

dispuce.

So Ehere is no question here Lhat

there are dispuced facts with reBpect

Ø7t15
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Court's Decision

to whaB sum is due and owing and to

whom ic is ciue and owing, Fursuei¡E co

Ëhe term of Ehe Agreemêne.

Ànd I have perused rhe

documenEation here, and as I said,

Ehere is an ongoing course of conduct

betw¿en the Parties.

Now, the onIY basis under which

Ehe Court can grant an injunction ln

these circumstances, part'icularly where

Ehere are facEuaL dlspuÈee, trhere musÈ

be a clear showing of irre¡larable harm'

a clear showing of l-rreparable harm "

In this Part icuLar instance, E'he

allegaEion Lhat is being made in Ehe

order to Show Cause, by the plainEiff'

is thac lraud chreatening this

irreparable harm involves false

statemenEs by defendanÈ, Nylcare HeaIEh

Plans Eo defendant, chase ManhaEtan

Bank "

Now, Ehe discincÈion here, r

be I ieve , is whether or noE whac ele

have, does a false 3trâCement, even

16dv-000275



SEP IB'98 II.?,Ø FR EPSTEIN

I

2

J

4

5

tl

7

B

9

10

11

L2

r3

L4

15

1"6

L7

i8

t9

20

2L

22

23

24

25

BECKER-NÊC- 4 t¿ I 266 I Ø989 TO tØØHL?Ø?3?67999Ë p.

I

Court' s Decision

assuming erguendo, wê have a false
àFâþêhÃñl- ri ca f ^ FI-ra larral nF âëgqUVlll5¡¡9, 5v br.s ¿ÈYs¿ v!

fraudulenc sEatement E,o meeÉ the UCC

sEandard and commcrcial sE,andard in New

York Ëo fit, wiE,hin Ehe fraud excepeion

to payment under a LeEter af Credit.

And. I Ehink Ehat's rêaLIy Ehe crítical

l-ssue.
rrfn New York, the sole excePE,ion

Eo the independence principle and Ehe

issuer's obligaÈion to PaY on

eonf orming documenE,g - - 'l

I don't Ehink Èhere is any disPuce

here we have conf orming documetlEs, rr - -

is an except, ion f or f raud.

"The onty autharLzed neans of

sEopping paymenE, under a LeE,Èer of

CrediE, is ehat pcrmiEted under Ehe

fraud exception.

"rf aPPIicable, it, can Permit' an

lnjunctrion against honor, ot it can be

relied upon by trhe issuer as a ground

Co disho¡-ior, where e document is f orged

or fraudulent or where Èhere is fraud

Ø9t 15
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courE'g Decision

in the transact ion. n

q.hi^ ^1êã ¿-'ìcarl.-r r{oec not invoLVg
L¡¡!È uqËE v¿vsÒàl

fraud in the inducemene.

Fraud in ¿he índucemenE, would

have concerned Ehe terms giving rise Eo

the LeEter of Credit', and there is

certainly no al legat ions in E'haE

regard.

And, ¿herefore, Èhe PIainEiff muse

rely upon the fact that t'here is fraud

in trhe eransacEion'

And plainE if f ' s argiumenE has been

couched in têrms of fraud ln t'he

presenEmenE, I aslgumê, E'haÈ means in

Èhe pregenLmenE of the documenEg ' Eo

Ehe extrenE Ehe ÉEaEemenE is made theE'

ln fact, Ehere are no known of,fseEs'

The Problem here, ig based upon

the faccual dísPuEes becween Ë'he

parties, thaE staEement cann'oE be

constid.ered Eo be a fraudulent'

sÈaEement.

In face, Lhere is no evidence'

based, uPon the submissions bY t'he

16dv-000277
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CourE's Decision

part.ies here, that Ehat sEatemenÈ has

¡ 1-__- ---r- i- 
-^^Å 

t-¡ÈLnoÉ l)eeIr mäqc r¡r g\J9s la¡u¡¿.

The point being E.hae Ehe Pos iÈion

of the defendanC, Nylcare here is, of

coursef there etre clearly sums due and

owing to Nylcare and, in poinÈ of fact,

ehat. iE's only a guesEion of thc actual

amount here.

But thc amounÈ is an amounf

clearly due and owing Eo NYIcare.

It ' s noÈ a sl-tuaE ion that iE was

preseneed because there is a

porsibifity thaE there is deficiE on

Nylcare's side and Ehe sums may be due

and owíng Eo che Plaintiff here'

It aII surrounds the fact'ual

d,ispute. That f acËuaL disPute, by

lEseLf , is not suf f icienc E'o const'iEut'e

fraud wiEhin Lhe meaning of UCC or the

case law in New York - There has t'o be

a showing of actual fraud'

Ànd even the fact that there may

be a mere misrePresenÈaE'ion here ' a

mere misrePresentaEion, if, üf,less

16dv-000278
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CourÈ' s necision

t,here is a showing chat it has been

made in bad f aith in order t'o

fraudulenclY induce, in order Eo

f raudulencly induce t'he demand for

paymenE here, there is reaLly no bases

under which you can really show EhaE'

t.here is irreparable h'arm in Èhis

circumsEancês.

It, se€ms E0 me Ehcre is a

Legit imat,e f actual dispute bet'r¡teen' che

part ies.

Now, let me saY somethinq with

respecE to this íssue of irreparable

harm and the arguments made wiEh

respecE Co irreparable harm'

Irreparable harm cannot' consEituEe'

simple economic harm.

Bas ica11"Y, or-lce again, Ehe

ELrreshold arguments of f ered bY

p laintr if f is t'haE Ehey may be putr ouÈ

of, busineas. MaY evên PosEibfY be

f,orced into insolvency or bankrupÈcy'

BuE that does noE constituEe a

basis for irreParable harm'
24

?R
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Court,'g Decision

In facÈ, if anything, iE suPPorÈs

Ehe decision thac Ehe underlYing

d,ispuLe is based upon money and based

upon something that, is comPensaÞIe aE

l-aw seeking money damagcs.

The addiEional factor in ¿hls case

is that since none of theee

transacEíons arise oEher Ehan Ehe

issuance of Ehe LeEEer of Credic,

wichin Ehe SEate of New york, and Èhe

agreemenE execut ed in Maryland gOverns

here.

That agreement, express)-y provides

for arbitrabilit'y of disputes of the

parties and disputes surrounding, of

course, the parEicular clalms Lhat' are

reaIlY the subj ect matrÈer here '

So t.hai Ehe Court would never

reach Ehe merit' in this parEicular

case.

So che CourÈ cannoc, conclude, for

che plaintiff,, chatr there ig e

Iike l ihood of success on Ehe merit' at'

Ehis particular time, E[f,ficient' to

l3/ L5
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courE's Decision

issue an injuncEion.
.a .i ts FââËô r--^ ña rhat !n thgilu À L Þgvlll- 9e Lllç È

overall assessmeng, wiEhouE a showing

of irreparable harm, and an issue cf

money, does not equal irreparaþ1e harm

because iE's compensable aE l-aw.

I undersEand Èhe argumenc' Ehac is

being made with respecÈ to patient

cere, but the fact of Ehe macÈer is

ehat the plainEiff is not Ehe acEuaI

pat ientr provider here - They do nct'

have that prirnary rèspons¡ibility wic'h

respecE to PatJ-ent care.

They are t,he cc>ndul E co make

arrangements for Ehe PaEienE care'

And certainlY iE's Plausible Ehac'

alc.ernaE,ive arrangements can be made '

Ànd, we know Lhat ln Ehe world of I{MO's'

changes are made every day with respecE

to Ehe elecEion of Lheir HMo'

so there is no basis of

irreparable harm shown Ehere '

So I t'hink È.hat based upon ell of

E.he submi ss ions bef ore the Court ' Ehe
25
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Courc's Decision

Courts is constrained, baeed upôn Ehe

reasons cited, to deny Ehe applicacion

for a preliminary injuncE.ion and Lo

vacace E.he TRO in this maÈEer.

The record will const it,uce my

Decísion and Order.

SeEE,le an order on notice here,

please. Thank you.

MS McCABE: Your Honor, may we have

a stay of Ehe order so t hât. we may f il-e

en appeal?

THE COURT: The aPPlication for a

sEay is denied.
(Whereupon, courE was adjourned. )

*****
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proceedings

'I'HE COURT: We ere on È,he record.
Ðoctors Healt.h Care, Inc. . versus Chase

ManhaEtan Bank, Nylcare Healrh plans

Mid-AElant ic, Inc . represenc,ing Doctors
FIeal E.h Care .

MS . McCABE: Monica McCabe.

THE COURT: Do you have an

initial applicarion?

MS. McCABE: yes. We have en

affirmat,ion for pro hac viee admiseion
from John Corse from píper & Marbury.
$Ie also have Ehe bond Ehat your honor
required be in place. g.Ie also have

reply papers. we received pâpers from
Nylcare lasE evening, and we have e

reply memorandum of law as well as the
affidavir of SEewart Gol_d wlth exhibits
aÈE.ached.

THE COURT: Those have been scrved
on both defendants?

MS. McCABE: They werê this
morn lng .

TllE COURÎ; Mr. Corrigen .

I{R. CORRIG.A.N: yes. I, m peEer
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TI{E COURT ¡ On the epptication of
the plaintiff and based upon the
submission thatr Mr. Corse is â mernber

in good sE,anding of the bare of the
Stat,e of Maryland and the federal
district couïEs in Maryland, evidenced
by the Cert,ificar.e of Good St,andíng
from the Maryland bar, the applicarion
for admission pro hae vicc is granted .

wiCh respecE to Mr. Corse.

MS. McCABE: Thank yoü. your
honor.

THE COURT: Now. who is
represenE ing chase?

MR . KEEN: I å¡r], your Honor . My

name is Andrew Keen. your Honor, can I
have papers âE well,

THE COURT: you don,t have eny

preliminary applicaclons, Mr. Keen?

MR . KEEN: No, your llonor
THE COURT: And represenring

Nylcare lleaIth.
MS . GERSIIMÀN: Good morning, !our

I
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Honor . ;ul ie Gers hman f rom Eps È,e i n,
Becker & Greene. I also have paperg

f,or your honor which h¡ere served last
evening upon Ehe other papers Eo thls
action. And we have an iniríal
âpplicabion Eo rnove Mr. ¡vtark Han6en

from DC in pro hac vice on

this matEer-

UnfortunaÈe1y, $rê did noE have Èhe

requisite rime Eo obt,aín Èhe Reguislt _qs

of Good St.anding.

TI{E COURT: Mr. Hansen.

MR. HANSEN: yes, your Honor.
THE COURT: you,re a member of

which barr

MR. HANSEN: f'm a member of
Massachusetts bar, the DisÈrict of
columbla bar, the Maryland bar. I
served es federal prosecut,or ln Èhe

federal court here for four years
between 1986 and 1990.

THE COURT: where are you

öurrent.ly residing and pracEicing?
MR. I{ANSEN: fn WashingEon. D.C..
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a member

MR-

Honor,

COURT: How long have you been

of Èhe lfashington, D.C. bar?
HANSEN: Since 1996, four

I

THE COURT;

seanding in

currenEly in
and Maryl_ and

You

the

arê
good

bars ?

D.c

MR. HÀNSEN: yes, es well es

MassachuseEts, your llonor. 
;

TI{E COUR": Thê Court will g,ranÈ

the oral application by Nylcare llealrh
Pl-ans for the pro hac vice ad,mission of
Mr. Hansen.

MS. GERSIIMAN: your llonor, Ehis is
a Iimiced and special appearence soIeIy
for thc purposeE of oppoeing Ehe Order
Eo Show Cause containing È,he tcmporary
restraining order. r noticê that your

Judge,s personal_ rules do noE permiÈ e

movanÈ , by Order E,o Show Cause to
eubmit reply pâpers. I just want Eo

point, thaC out aE rhis E,ime.

THE COURT: Normally that is

16dv-000289
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correct . fE, s done by f mean,

permission of che Court by

aut,horizaEion of the Court. And und,er
norma I course I in a mat ber such as

this, f think Í8,s approprÍaEe Ehec

replies be fiLed based on Ehe extensive
filing.

Okayr erê are ready to proceed.
Ms. McCabe, would you briefly

summarize your application. 
:

lvtS . McCABE ; yes r yoì¡r Honor.
would you lilce some baekground 0r

should I go into the argumenE ?

TI{E COURT: The argumenÈ .

MS. McCÀBE: f would also Ìike r,o

menEion to you honor outside ,¡re have

Steward co1d, the president and CEo of
Doct.ors HeaIEh, as well as Èhe CFO John
Dhtyer, so if your Honor has any

specific quesèions Ehat he would lÍke
ansçrered chey ere happy E,o ansvúer any
guesÈions or be puE on Ehe st.and.

Your Flonor, DoctorÊ Health is e

physiclan-driven care management
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company whieh oversees thc delivery of
heaIEh care Èo about thirty thousand
enrollees in HMOs.

Nylcare is an H¡vto with which
Doctors Health entered into â conEract,
t,o manage services f or e lderly Medicare
pat i enÈ s . Under che agrreemenE , NyI care
collecEs money from rhe rederal
GovernmenÈ who pays for Medicäre
patients. Then whac happens is Nylcar;e
deducts its premiume in the amounts
that it has Eo pay for medical
expenseS,

And during Ehat. proceedfng month
and t,he balance is paid to Doctors

Heal th.

Urrder t,he egreement, DocËors

Health lves¡ regulred to open a l¿et,ter of
Credit which it did aü Chase ManhaBr,an

Bank. The I_¡et t,er of Credit, in order
E,o be drawn down reguires a sÈatêment,

f rom Nylcare representing f our iE,ems,

the most inrportant of which here,
I'll read that, ,'There are no defenses
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or offsets to I>aymen.E which have been
raised by DocEors Healrh and of which
Nylcare is aware. n

f be I ieve ÈhaÈ f ourt.h reguiremenÈ
is clear and a very irnportant,
requírement of the LetE,er of CrediÈ.

Nylcare chose to submiÈ to chase
last week a 6Catement that there lirere
no defenses or offsets, and this ie
simply false. À.nd I will explain,¡y:
IE is elear here èherc ís fraud in
presenEmenE of documents to Ehe bank.
Under New york law and UCC section
5-114, which would apply here, and

there several cases ciced in bot,h of
our brief e, you cer: either ghow f raud
in the presenÈment of Ehe document or
fraud in the undertyíng transact lon.

Here r¡¿e believe Ehat fraud in t,he

presenBment of Ehe documents are so

clear Èhat, vìre don, t, even need Eo reach
Ehe iseue of fraud in che underlying
E,ransaction. So unless your Honor I
would like I would jusL go straight to

r_0
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Ehe fraud and presentment of t,he

document s .

Now Nylcare here has attempted Eo

change Èhe teras of Èhe letEers of
credit, to include only Ehose ôffseEs r,o

which Nylcare agree, buE that,s not
what the lerEer credit requires. It
requi res only Èhat they be ahrare of Ehe

offset and that vre have raised it.
Let me go through brei fl-y, rhey 

;

ere documented in the affidavL¡s, trhe

offsets which are my cIlenÈ,s claim.
Those offsete whleh nov/ Nylcare admits
are equal t,o Èwo five seven six zeto
zero zeto mlllion dollars.

There are basically Èhree

caÈ,egoríes of oefsete provided ÈhaE

ere you can find in Nylcare,s
documenE,s , I should ment ion EhaU

Nylcare provides monthly st,atenrenEs to
Doctors HealE.h EhaÈ indieat,e either
surplus to be paid Eo Doctors Health or
deftcirs to be paid Eo Nylcare- Those

report s have been sent t,o Doct ors
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lJ^ ^ I L Lnea.i-E,R stnce 0cEober Lgg7.

In.fuly Nylcare claimed thaE
Doctors Health owed $2.6 million,
approximarely. lfe rneE wiÈh them,
discussed wiEh Ehem, told, E.hem we had
an ongoing audiE by Arthur Anderson
Ehet. there r.rêre of f sets, Ehat $re

bel-ieve iE was esÈ,imated by ÀrEhur
Anderson lhat Èhere were $gOO,OOo in
offseÈs. And Ehat was a prcliminary 

r

report and Ehe audit s were cont,inuing.
We sent a confirming letter on

lïuIy 15, which you will f lnd in Ehe

documenE,e. In E,he August, 199g report
Ehen Nylcare itsetf lndicaEed an offser,
of fi-ve mÍl1ion zerô six zeîo six eighr
poinE five rhree.

sEewart GoId raieed this in a

letter Eo Nylcare ôn August 10, and,

severaJ. other claims Èhat vrêre being
invest igated. Susan Lefkow LEz, Ehe

executive Vp of Nylcers conf irrned that
credit in a letter of St.ewart Gold on

August 13.
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Then on Septenber 1 there $ras

another report issued which ími Eat.ed. an
offset of over $1.4 million, one four
f our three zero f our aeven, Except s/haE

hapþened is Nylecare, âlI of a sudden,
decides Eo change its method of
accounring and a lietle biÈ of creaEive
accounting here. fÈ had been using the
såme eccountlng: f,or 11 prior months on

the staÈemenE s gubmitted Eo Doct.ors
Itealch - rÄ¡haE they did was inst.ead of
deducEing amounts for t,hose claims
actually paid as¡ required under secEíon
3.44 of the contracE, it now deducEed

more than $10 miIIlon for unpaid
claims, claims chat they said werê

on Ehe f aee of the document,s you can

see where ic ie handwritLen in rhey
changed Eheir own documenEe to say

"Claims incurred buE noE paid, " IE,

plainly violet,es rhe egreement. Ir, is
a fraudulent deductfon on the sEacement

and it violetes the agreement, because
chey deducEed that emount. They said

L
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l.L-5 ñ^-L--Ëßat LlocÈors lleallh owed Uyl_care mgrreyr
which was unErue.

On September 4, SÈewarE GoId had
sent a letter to mylcare,$ presidenc
informing them of that offseE r the over
$r.+ million offsetr and quesEioned the
sudden uni IaÈ,era1 chanEe in the
eccounEing meEhods,

Then on SepÈember 4 Nylcare 6ent
yeE another calcuLaÈion Uo Doctors 

:Êtealth showing a $t. B million of f sct.
Agein, Nylcare Èried ro falsely deducc
Ehe $ro million in unpaid cj-aims chaÈ

it had never done before.
LeÈ me go Èo the third offeeC.

those are improperly paid claime which
include claims that qrere paid to healÈh
providers wiEhout authorization, thaE.

were eiEher duplicate paymenÈs,

payments ro ineligible members or
members noE, covered under the HMO.

Those offsecs amounÈed to $Ze¡,000
THE COURT: (Inr.errupted,) IeE me

stop you for e moment,. I gct the gisC

J
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- 
E ! !-ÇL Lne argumenC wiÈh respect to Ehe

offser6. Obviously, there is e dispuce
here as to the arnounE.s of the cLaims
and the resul f ing of f set.s . My quesr ion
for you is yôu are moving for
preliminary injunccivc relief here, ând
uhere is a etandard under Ehe CPLR È,hat
has Eo be meE. And Ehen oË course
Ehere is another hurdle because there
is a I¿eEEer of Credit. And Ehe UCC 

lgoverns LeEters of Credit.. So I chink
you wi l1 reall_y have to address Èhose
two prongrs why you, re ent i t I ed Eo

inJuncEive relief, and of course iÈ is
a preEty drasËic remedy for Ehe CourE
to enjoin tshe bank from making payments
on the IJeÈÈer of Credit where you krrow

it's been properly presenÈed. so go

ahead and address Ehose issues.
MS. McCÀEE: I wouLd like to go to

the irreparablc harm issued, your
Henor. Doctors HeaIth le responsible
for Ehe managing rhe carê of 30,000
patients. IÈ owns bhe aBsêEs of E,he

I
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f}rãrat-ir-oe af ñ^eÃ ÈL--

care physicians. In thaE connecbion it
employs all of Èhe supporÈ staff for
t,hose physicians, ThaÈ includes
nurses, medical assisE,anEs,

Èechnicians, lab personnål,
recepÈionists for È,hose practices. So

325 of Doctöra HealÈh employêea work in
those physicians, offices,

I f DoeÈors Heal c,h is required ,o 
,replenish the LetEer of Credit, here, iE

is going Eo have Eo lay of,f those
employees. There wilL be no one simply
f,o run those doctors, of f ices.

fE also employs social workers,
physicians, assistanEs ChaE coordinaEe
heatth care plans for ? , OO0 hlgh risk
patienEs in their homes and nursing
homes and rehabilit.eE ion centers .

LeE, me give you en example.
Employees of DocÈ,ors Health calI to
remind diaberics to take Èheir
medicåt ion . They have thern menage

EhÊir diec. They teach Èhem how to
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meesure rheir blood sugar. They d,o

home surveys to make €ure the patient
ie taking t,he proper medicat,ion, rhätr
they âre complianÈ with c,he medical
trearmenÈ they have been prescribed,.

For chroníc obstruct.ive pulrnonary
disease, they do home checks Èo make

sure there are [o, Ís noEhing in Ehe
environmenE thaÈ will âggravare the
conditiorr. 

j

THE COURT: The guestf on is t,his,
is your posit,ion Ehat È,here is
irreparable harm because chese patienÈg
would not be otherwise serviced if bhe
Court doesn, t grranc in j unct, ive re l ie f
har¡?

l,tS. McCABB: your Honor, if I can
uee en analogy. Doctors Flealth
employees are like the air Eraff,ic
controllers. They don,È f1y the planc
but they coordinete the plans and the
operation. They arê vital Eo the safe
operat.ion of health care of t,hese
paEiente. These paEients have e phone

I
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*---LnumÞer. When they geE in troubLe Ehey
need an anrbulance chey eall Ehe phone

number on Ehelr IiEt,Ie magneE on the
refrigerator. IÊ thaE phone number is
disconnected, thclse påC,ients are 1ef,t
hanging. Even if only a couple of, days
go by, crirical paÈients like
diabet, j.cs, congeEt, j.ve heart f ailure
patrients are going to be in trouble.
This is rheir f,irst line. Before they
caÌt be admitted to Ehe hospieal,
DoeEors HeaIth has Èo approve ic. lfhen
they get released from rhe hoe¡rita1

lHE COURT: ThaE, e nôt rny

guesÈíon. My guesrlon is is it your
position thar these patienBs cannot be

serviced in the evenE that, injuneEive
relief is noE granÈed here?

MS. McCÀ,EE: yes.

THE COURT: So there are no

a1!'ernative means of servicing theee
patients?

MS. MccABE: They would have ro
swicch to another HMO eventually, but

I
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l-h^*^ .: -s¡¡ç!s rì' 9e¿ng EO þe e falIOUt in
between Ehe t irne thet È,he phone geEs

disconnected and t.hey try end. find
another physician to manage their cere.

THE COÛRT: Okay. what abouÈ iÈ?
MS. McCABE: May I make one other

statement wiE,h respecÈ to irreparable
ha rm?

lrle ciEed a New york case which
says literally rñre can go over the 

i

financial informaÈion, f won,t do that
righ.t now. But DocEors Health has very
IiE tle working capital at this poinr.
IE has r,o pay its salaries. If the
LeÈÈer of CrediB is drawn down it wilt
have to I"y off all of íUs employees.
that, in and of iEself, is irreparable
harm under New york Law. Wê have  Z:- or
480 employees that wiLl be out of work
and thê business will go into
bankrupEcy. end, Ehat in addition to
Ehe harm to the patiente there wilL
aLso be harm Eo Nylcare and its DocE.ors

llealch and its empl_oyees, and lOB
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^l.,.^.:-.,1 ---,pnysLcr'ans. praeticing Eroup6 ,ári11 have
no receptionistsr fiutrsesr physicians,
åssistents to work wiEh them.

f would like t0 go back to the UCC

secEion I14 which says Ehat. a bank can
be orderÊd t,o sBop pâyment on a Let,Eer
of CrediE if bhere is fraud or forged
documenBs presen¿ed to the bank or if
there is fraud in the underlying
Era.nEact ion . 

,

Could f read your Honor the
language, if you, d like .

',Unl_ess ocherwise agreed, when

documents appeâr on their face Èo

comply with Ehe terms of a crediE buE â

required docurnent is forged or
fraudulent or E.here is f,raud in the
transacEion, they issuer must honor the
draft or demand for payment if honor is
demanded by a negoEiating bank.n

Sect,ion 5-114(b) steÈes, ,,fn aI1
oEher cases as againsE. its customer, êIt

issuer act,ing in good feíth may honor
the draft or demand for paymcn¡ despite

I
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notificaEion from Èhe cust,ometr of
fraud, torgery or other defect not
apparenE on the face of Ehe documenE,s,

buE a court of appropriate Jurisdiction
may enjoin such honor. ,,

Your Honor, I believe, âs I said,
earlier, Ehêre is fraud in Ehe

presenEmÊnt of the documents. there
are offseE,s of which DocÈors HealEh

raised. There can be no quosËion abou,t

t.hem in t,Êrms of trhe documents Ehat

have been submi¿ted, the
correspondence, Ehe meeEinger et
cetera.

Nylcare admitEed, âfrd also the
credits we are Ealkíng about 1n

accordance and meet,ings. yeÈ, their
officer, their executlvê vp said to Ehe

bank there are no offsêts. She didn,t.
say Ehere are no offsets E,o which Ire
ag'ree. She said there are no of f sets
period. It's a clear violâtion of whaE,

is required by E he LeÈt,er of Credít by

Ehe main Eerms of the r¡eÈter of CrediE.
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THE COURT: Okay, anyEhing
furEher?

MS. McCABE: îhat, s it, your
Honor.

THE COURT: I,1I hcar from
NyIcarÊ.

MR. FIANSEN: Mark Hansen f or
Nylcatre. This is jusE e preliminary
matÈer. I don,C think we inËroduced Ed

Neugebauer of Aetna U.S. HeaIthcare and
Mr. Heriberc,o Berbot of U. S. Healthcare
and mylcare. AIso I want to jusr flag
for ihe reeord there,s been an issue
raised regarding piper and Marbury wit,h
regard to U, S. Healt.hcare and Nylcare.
I didn, t, $ranE Lo add.ress that noür, buE

I don,t wenE Èhat to be waived.
t also wenE to note we,vê goL

whaEevêr they filed, ä, repIy, ât 10:I5,
so I'm noE aware of any of lË . I, m

afraid f ,11 do my best wich what,s been
puE on Èhe table.

Your I{Õnor, måy I get Eo your

B
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è.: ^- a r.t.! r 1quesE, l_on i ur¡ilL pat.j.ents somehow be

hurt i f t,hi s Court doe s n, E, int ervene in
a commercial dfspuEe beEween Evìto

Maryland resident,Ë over who owes who

whaE? f t's a dispute about wheEher r/ue

or¡re them môney Or they O$re uS money.

the answer unequivocatly is absolutely
not. Doctors IIea1t.h, despite bhe

doeEor and the EitIe, is not pracuicing
medicine, end I can show you where Èhey

specifically represent they are noE

practicing medicine. They ean, t.
CorporaEions can't, practice medicine.
they are an adminisÈracive services
compeny. They don,t go neâr patienEs,
your Honor, oÈher than to moniEor their
claims. I can,t be more emphatic abouE.

Ehis, your llonor . Tt DocEors HeelEh

goes ouÈ of business tomorrow, che

patiënEs v¡ilI go ro the same doccors
they went to before. The doctors will
send the clalm Èo Nylcare, as they
always have, and we have to pay ie.
And if $re can, t go to DocEors Heâ1trh to
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r.1

1t

13

14

I5

L6

L1

1g

L9

20

2L

22

23

24

¿>

16dv-000305



3EP ?4'9€ì 12:49 FR EFETIEI'{ BEO<ER NÊC 31212 65r ø889 TA 6928Ø9øæLØØfrt2Ø p.?4/42

I

?

3

4

5

6

7

I

t3
proce edings

reeoup/ E,hat's our problem. IE sure
isn, t, Ehe patienE, s problem.

Ms. I'lcCabe made an argument abouE
the people who Eurn the lighte on or
who monitor the phonee. your llonor,
1eÈ, s geC a sense of the d.imension of
the problem. And I understand iE is
unrebut,ted in Mr, Emerson, s af f id,avir,
!he CEO of Nylcare. We.ve identiËied
17O Medicare benefíciaries who go to 

j

these practicing groups for which
Doctors FIealEh serves not, ae che doctor
but as ehe people who pay Ehe biLls.

FirsE, your Honor, Lf Eomorrob,

Doctors Health stops paying thc biIls
f or t,hose docEôrs, there ere ËtiIl
doctore who cen gervice our members.
?hey are not going Eo go fishlng af,ter
Ehe people who run their baek office
who atren'E there anymore. They,ll
pracEice medicine Tuesday after Doctors
Health goes ouÈ of, business Monday, and.

there is no showing they wo¡:, t.
Secondly, those 17O people who go

9
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Eo docuors, people in our neEwork,

change doctors alI the E.ime. IE'e
bheir right.. If for some reason nobody

answers t,he phone hrhen Èhey wanted Eo

make a câIl on Monday, there are

hundreds of ot.her doct.ors who

participahe in our program who atre

availab1e Eo thosê people. So, your

llonor, Èhey haven't made any showing of
paEients' disruption. There wouldn, E

be anfr Lheir problem being about

i rreparable in j ury i f t,hey couldn, t get

a phone call through î.or en hour.
Your Honor, ure submit, this

busirressi e,nEiEy, alE,hough vre made a bad

business deaI, is realIy disingenuous.
It',s our responsibility to make sure

our memberg are well cared for-
Doctors HeaIth cânnot do anything to
inEerf ere wi th ühac . And, your Flonor,

Mr. Emerson's affidavit is unrebutted.
Your Honor, there are three

standards for injuncÈion in this court;
irreparable injury, båIance of the
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l^^uJ-Li-narcls¡1r_p f inding in f avor of Ehe party
asking for it and llkelihood, of success
on Ehe merlt.s.

A couple of oÈher standards Ehey
dldn, t address were Ehe facts that âre
in dispute, we are disagreeing abour
Ehe facts, and iE,s not clear on the
face of Ehe papers, thaE Ehe movant in
entiCled Eo win. The movanE has ro
lose. 

j

Anocher importanÈ prlnciple of
jurieprudence is when people are
f, ighE,ing abouC, money, EhaC, s not ä

proper case for injunctive relief.
that,'e a proper cåse to lec ¡leople go

out and try Èo collect their damages

which, indeed, will happen,

This case ultimately wiIl be

arbitrated in Maryland beEhreen Èhese

Maryland resident,s. There is a

mandatory arbiEration clause. We wilI
f ighE, abour, money. We ghink they owe

uci more than S12 milIion. They may

Ëhink Ehey don, t, owe it . That, , s al_l

I
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10

11

L2
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cfn i ff ¿r l- al .ìê l- ra ê A 'l "^.¡J--=v-òb9v¿Y$9.

l{hy is iE they can, È win in
preliminary inJuncEion? Because Ehe

paE¿ent issue is a non-issue because

t,heir vague and conclusory claim thaE

someday Ehey mighÈ. have ro cur off heaB

if Ehey don'u comply with Èhe conEract.
lile, ve cited dozens of caseÊ in our

pleadings that Ehey Eay people can't
come into courÈ t,o avoid a bad busine:s
deal by saying it, s going to hurE uE¡ to
have to make Èhe paymenE. There is noc

any substanBiation for a claím of
imminent bankrupEcy.

Ms- McCabe seys iE, they say iE in
Ehe pepers. Buc it, s noE enough. And

you know whaE, your Honor, even if they
had come in wiÈh charBs and

spreadsheets and cash flow analyses and

all the Ehings New york courÈÊ have
gaid, 1zorr have to even Co have Ehat

argument consfdered, that wouldn, t, be

enough, either because it,s a money

damages ca.se, and what. râre owe Ehem or
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what thew ôq¡ê ttc õ¡n ¡¡lsnrrr¡a1,. L^*sss¿Ì À.rg

addre6sed in an erbit,ration Ehat ie
going to happen in this case.

LeE's go to Ehe second fact, your
I{onor. I Ehink it ie a real lmporEant

facEor, where is Ehe balance here?

They say rÁre ere going to have È,o pây

them money and the bank will comê afcer
us and Ehat, wi1l be hard for us

financially 
,

Look at Ehe f lip side, your tf onor.
AÈ Ehe same Ë.ime they are Eelling yau

chey are not good for thôir financial
obligations here where Nylcare sits,
chase which is financially responsible,
has a $5.2 million I¡et,rer of Credir
Chat vre can draw on. That expires like
Cinderella at a ball on october 31, eix
weeks from now. If Ehelr ploy works,

our securi ty is grone . they say t,hey

don't have $2-6 million to pay or draw

if Chase asks rhem. They say Ehey are

EeeÈering an the verge. What. happens

if you qrant the injunction and hre
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can't get acces€ to the LeE.ter of
Credit. which was puE for the purpose of
making sure Chis didn,t, happen? We are
1e f t, holding t,he bag, and r hat, , s

Írreparable. Bêcause if DocE.ors gealch

Ís as menage care as a claims
managiement, operecion essenE ially goe,E

under, $re could have SzO million in
clalms they obre us based on Ehie

business deal, and we wouldn,E gee a 
,penny of iC because they atre gone, and

that $5.2 million LeE,t,er of CrediÈ iE, s

supposed Eo be re-upped, they're
supposed Eo put more back into ir.
ThaE's Ehe only Lray we can be sure of
geEt,ùng paid.

!{e cited the cese, Ehe Nehr york

courEs have saíd. But what it, says

couldn'E be clearer, the Ianguâgè,

whereag here an injuncÈion would make

it much less cert,ain defendants will be

able to recoup the payments, Ehe

balancing of hardships does not trip in
f avor of t,he plaintif f , and t,he
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inillnal-irrn ch¿rrr'l¿lnr F ì ooto ¡FL^-^ -.-.as 49+gs. ¿À¡v¡rt] Lyrv

reasons al0ne make it virtuaJ-ly
impossible f or the court to grânC, !/ith
all due trespect, an injuncÈion in these

kinds of commercial disputes. And of
course never do in these kinds of
commerclal disputes.

But let. me address Ehe explosÍve
argtumenE EhaÈ we somehow l ied t,o Chaae

Manhatt,an Bank. They keep repeating 
j

iE. IE'e not truer /our Honor, iC's
noÈ, true- The Letter of Credit wes

presented in proper form when she had

to pay i t . Ms . McCabe says hre seid

there h¡ere no def ensee or of f set6.

That's a I1e - It's noE, your Honor,

It' s t rue. Here, s why it, s Erue, I
didn' t quit e f rankly underst.and Ms.

McCabef s understanding abouE offseEs,

but f can Eake your llonor through Ehe

documenE,. 3-44 of che conEract gays

Ehae a paymenÈ Ehat, we go on a month

by rnonth basls..

If I could Btep back, and f'm sure

1
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Ehe CourE picked up on this, wê do

bustness on a monEhly basis. Every
monEh there is e payment we geE from
the pederal GovernmenÈ. and hre kick out
88 .5 percent durlng Ehe relevant period
to these guys, DocÈors HeaIth. Same

mont.h we have t,o pay to our Medieare
beneficiaries. If it, s Iess Ehan what

h¡e are payinE on the gg.5 percent E,hey

get E,he dif f erenee, Èhey gee uhe money,;

If it.s more we go Eo them wich our
hands out . ThaE's Ehe way che contracL
works -

fn this cage, your Honor, it,s
undi spuÈ ed f or ,Ju1y o f 19 9 g ìre sent
them a bill f or $2.6 miIlion. Thar vras

Ehe diffetrence berween what we should
pay them for whaE Ehey pay us. That
bill vras out,seanding 60 days. During
the time iC hras outstanding, there wes

never raised by them a defense or
off,see ro rhat, bilI. Àtl of these
oEher argumenE,s there ere about prior
claims paid or fuEure claims Eo be

o
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---l¡ rìr¡e¡ ^^¿E:- -l-.t-ye¡st s¡IsLE weÞ ¡¡ç::Yç¡ Ca ¡t!,srvILIL UÀcl¡l¡l

by Ðoctors FIeaIth Ehat the $2.65

mi 1l ion was t,hey had val id of f sec s to
Èhat LTuly amounE and Ehose JuIy c laims ,

I'm sure Ms. McCabe will say it as

,July stends as iEs own month. They

didn't come back and show us an offset
due for July. They didn't show us a

defense Eo July. we fought. about loEs

of Ehings, buE not July
We get to SepÈ,embcr we're entiEle'd

Eo draw on Ehe Letter of Credit, and

bhere are no defenses of offsets.

I submiÈ,, your Honor, EheE's

enough Eo puÈ Èhe sBake in the heart, ot

that vampíre. But even if Ehey say Ì1o¡

you should have construed some of what

we were EeLling you as¡ a claim f or an

offset as Eo ,IuIy, wê dlsagree, and

Ehac's precisely the kind of

dlsagreement ËhaË the côurts of Ehis

ËtaEe said is Èhe sort of EhaE t,hing

EhaE present,s preliminary in j unctions .

We wilI fighE abouÈ those dlsagreemenÈs

16dv-000314
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i- _--1-^.. ,ln arþltrat ion and if v¡e did ç.Jrong,

your Honor, we can be called E,o account
f,or iE. We'II be good for Ehe money.

It will be siEting in our bank accounc.

I f they get en inJ unct ion and rve arê
entirled t,o SrZ million from chem on

Ehe claims $re forgot Eo Þây, Ehis is
money out of pocket for Nylcare and

Ehey are in the wind. we are ouL of
Ìuck. 

,So, your Honor, â8, trhe very least,
it's compl-eÈe1y disputed and facEuaIIy
dispuLed es co whether they raised a

clafm or offset. The only thing ie
When t,hey t¡rroÈe us a 1et,CËr on.fuly 15

sayj-ng sre think $g million in claims
have been improperly patd. They don, E

specif ically ref er r,o Seprember claims.
We can't even represent when ere Ery

to draw on a Letter of, Credit,
moreover, by the time wê draw o¡f Èhe

IJetEer of credit, your Honorr hr€

believe based on oux records chey o$rÊ

us more Ehan Srz million. Any emounE
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chey contested to thaE. date, end agaln

bre are calking abouE September e, when

we wriEe the letter, as of that date we

think they obre us $f Z million. They

mey have whined abouE. $6 million EoEal

over Ehe whole courae of Ehe

relaclonshfp, buc they haven'E whined

about iE enough. So $re would be $2.6

mi 1l í on üre were drawing, even i f you

vit.iaE,e t,he contracE and say they don't
have to go monEh by monlh, but the

conEracE says you have got E,o go month

by month.

one oEher Ehing ÈhaE M5. Mccabe

raised in Ehe pepers, I think, with

more f ocus, Ehey say t¡re recogni ze these

of f sets. That's noL t,rue. we

presented the dcmand for ç2.6 million

in .AugusE. Ms. McCabe alluded Eo

t.hie. There was correspondence back

and forth and one of our executives

wrot.e to DocÈors saying we Èhink we're

going E,o owe you $500,000 f or Scptember

so pay ue $2 million.
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llere , s Ehe problem wi th chac .

What we chink we, re going to o$re t,hem

for September is noE under the eontracE

en offeet to whac they owe us for July.
That's poínt one. Ànd point Èwo is
thaB wäE¡ on Auguet 13, your Honor. But

by the È, ime h¡e getr to the end of Ehe

monBh hear what we know. we,re not
going to owe them a penny for SepEember

because inereasing claims, and again 
,

every claim that cornes Eo us we have to
pay, Ehat's on them, that,s noE on us.

We know by the end of AuEusE we,re

going to have È,o pay a f orEune in
claims and t.hcy will owe us $12

mitlion, and, at Èhe end of ehe day r¡¡e

are not going to have to pay them

anything for September. There is no

offset. By the time we go Ëo Chase and

EelI Ehem there is no offseE, we won'E

owe them ânyEhing. We think r,hey wt11

owe us $ re mi I lion. we've involced noc

only for Ehe $2.6 million, but for the

$rO million. IÁIe have to give them a
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neriná nÊ ¡imo haFnro r¡fê 
^âh 

.l--'.' ^ñv aó

r,he $10 million biIl. But r,he 92.6

million has ripened ând iC's ready to
be drawn. And we told Ehe t,ruE.h Eo

Chase when sre sald there is no defense

ôr offset.

Your lfonor, you alluded Eo uhe

LetE.er of Credit L,aw. this is the

home of commercial transactions in New

York. Let,ter of Credit are provided to
give perties certalnt.y 1n financial :

EransacBions. If demands ere properly
presenred on E,heir face Ehey have Eo be

paid. There is one 1ítt1e Einy

exception to Ehe rule, thaE's called a

pervasive fraud excepEion- This

document wasn't forged. We signed it.
It's valld.

They ci t,e one cese, the SzEe j n

case from 1941. That telLs you why

this case ís so f,ar afield. fn that
caaer 1rouf Honor, Lg4L, EhÉ court said

okay, r will carve an excepcion to the

ruIe, buÈ LeÈter of credlÈ ls designed

18

19

20

2L

,,

23

24

25

16dv-000318



SEP 24 'æ !?i51 FR EPETIEI.I BECKER l1ÊC 31212 651 ø8A9 TO 69?fiØ9ØåLØØHt2Ø p.3i/42

I
1

36

P roceedi ngs

tsA êé^ri'Ã - ts- ats.i¡n .:- ..1-,1^LLV 9Ëss!E 4 Ltg¡¡ìt(¡rrL¿U¿¿ ¿¡¡ WllIL.l¿

somebody is supposed Eo submit brisEles
(sic) and instead they send refuËe and

brater up newspap€rs , and the courE sa id
where are transaccion is so evasively
f raudulent r ürê are not, going to close

our eyes Eo EheE. But this kind of
stuff where people disagree who or^¡es

vrho what in the underlying Crânsact ion,
thaE's not pervasive fraud. those 

"r=,
commercial disegreements and. we have a

forum Èo resolve those commercial

disagreemenE,s. Arid unless t.his CourE

perrnic s us Eo do so in tvlaryland under

Ehe arbitratíon and allows us to draw

or-r the LeEter of Credi! to get our

securiEy, they can evade their
obligaÈions enÈire1y- Thank you, your

Honor.

THE COURT: Mr. Keen, do you wish

Bo be heard on behalf of Chaee?

MR. KEEN ¡ Yôur llonor, hrê

submiEËed an âffidaviE, outlining for

Èhe Court Ehe chronology of evencs
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af Fa¡¡in,.r t-l¡o l^6F1, ?f*1^-a t-l^^ 
^^-.-!É¡¡v vq¡t^. w¡¡¿t:ÐÈr b¡¡E \_Lrut L

feels that the bank's actions or the

timing is significanc, r,m not sure

that I can add anyehing co the merit of

the allegations of t,he f raud. The

bank'g concgrn is or was and remains

thaE, â docurnent presenÈed vras a

fraudulent document because of the

proEesEeEions reeeived from one

cusÈ,omer, and hre cert,aínIy hrere noÈ, in

a posiEion Èo make a determinatsion as

to wheCher in facE Ehat, Ehe staEemenE

made was false when made, buE Ehat

certainly uras a concern of ours and

remains a concerr¡ of ourg. OEher than

thaÈ,, I don't think there ie anyEhing

else ÈhaE r can add.

MS- McCABE: Your Honor, I might

noue for your Honor Ehê contract says,

8.7 talks abouE Nylcare and Doccors

Flealth having Èhe abi I ity to seek

int erim or permanent lr: j uncÈ ive re l ie f

in addition to Ehe arbitration

clause. So I believe wê are properly
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here because the Letter of Credib calls

f or Nehr York jurisdicEion. The

contraet. provides for injuncEive relief

in the courEs. ThaE's why we are here

before your honor today.

But lec me address a few of my

adversary's poincs. r'd Iike again tö

read once more the fourth reguiremenÈ

in Èhe Leeeer of Credit,. There are no

dif f crênccs or of f sets t,o payment whi -ch

have been raised by Doctors Health and

of which Nylcare is al¡rare. IE doesn'E

say EhaC Chey had co be aware of ic or

have been raieed aE t,he same t,ime e

monE hly stat,emenE had been eubmit,tsed .

The offseEs or paymenEs could have been

raised aE any t,ime. There is no

qual-ificetion in Ehe Letter of Credit

as to when an offseE or defense could

have been raised. So for Nylçare to

argrre that because somê of the offsets

were raised af,Eer they submitted the

,JuIy bill simply fal1e on ite face,

because thaE's not whae Ehe LeÈt,er of

16dv-000321
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ô*¡á.i r rÁãrr ì -- -e!su¿u +9Y$¡¡úÈ.

Ä.1so $rhaE Nylcare chooses to
ignore is the fact Ehat, under t,he

contracE if Aetna doesn,E breach the

conErâct which it seys it wilt do

because it's geEElng oue of Èhe

Medicare busfness, the LetEer of Credít
must be renewed as oÊ October 3I, 1998.

So there is not going Eo be

irreparable harm Eo Nylcare as t,hey 
.

claim, like Eo cIaim. Ànd even íf
there was some sorC of financía1 harm

to them, iE's not irreparable harm- IE

is just what Nylcare's att.orneys said.
fE's e financial issue for Ehem. So

DocEore Flealth has every int ent ion of

renewíng the I¡etter of CrediE on

October 31. f believe Nylcare's
argumenE on Ehat point falls on its

face Ehat it'e going to be harmed.

In any even!, AeEna is a company

wich $18 billion in ennual revenues as

compared t,o Doctors HeaIbh, which has

abouÈ $r million in annual revenues.

24

25
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The balanee of nhe equit,ies in this

situaEion of who ie going Eo be harmed

clearly faIls on the side of DoeBors

HeaIth.

Lêt me Ealk about trhe remarks that

Doeeors HealEh, it doesn'E realIY

matEer if Ehe people puE Ehe IighÈs on

and off get fired.

THE COURTi BriefIY, Please.

MS. McCABE: Yes. Doctors ÊIeaIeh

employês nurseS, Iab asslsEantrs, :

Eechnícians, physicians' assisEanus,

all of those employees are going Eo be

Eone. The doccors are going co be

sit.ting Ehere wit,h hundreds of paBienÈs

and no one to back Ehem uP.

Now they claim onIY L1O

benefíciaries could be affecred by

this. Well, your Honor, those I70

beneficiariee are elderly Patient's thaÈ

need cere. I don't care if it'Ë jusE

one patienE. I take Nylcare's aEÈitude

tô be very cavalier. ff cheY are

correcE there are L70 beneficiaries
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thaC are cared for in Ehis manner, Èhey

are going Eo be harmed, and EhaE, is

enough Éor l rreparabl_e harm . He says

they cân just switch the nexÈ day.

These are elderly pati€nts.

Take a 75 year oLd man who is a

diabeeic living a1one,. IE, s hard

enougrh f or educated people t,0 get

through HMO books and find a docEor.
[.Ihat if he needs crlE,lcaI cere

immediaEely. There could be l

substanE,ial drasE,ic harrn to that
paEienE and to several other numbere of
patienEs if E,hey don'E have immedia¿e

access to Medicare,

(ConE.inued on next, page. )

{o'ß IOTRL PAGE.4z x,k
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WRITER,S DIRECT NUMBER
ere-a35-6r64

FAX: 212-435-600l
mmccabe@pipermar.com

MPM/gr
Enclosures

BALTIMORE

WASHINGTON

PHILADELPHIA

EA STO N

September 11, 1998

VIA FEDERAL EXPRESS

Don Liu, Esq.
Legal Department
Aetna U.S. Healthcare
980 Jolly Road
Blue Bell, Pennsylvania 19422

Doctors Health, Inc. v. Chase Manhattan Bank and
NYLCare Health Plans of the Mid-Atlantic, Inc.

Dear Mr. Liu

Please see the enclosed Order to Show Cause with Temporary Restraining Order,
the Summons and Complaint, the Affidavit of Urgency and the Affidavit of John R.
Dwyer. If you have any questions, please feel free to call.

Very truly yours,

Re:

PrpER & MnnBURY
L. L. P.

I 25 I AVENUE OF THE AMERICAS

NEw YoRK, NEw YoRK r oozo- r r 04
e re-435-6000

FAX:212-835-600l

Monica Petraglia McCabe

ffu'lyLr/ul /llhtu

tf

N

0 \ -4)
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.Fi-oI. B-AHny A, ebZiER

DOCTORS HEALTH,INC.,

A_t te IAS Parr l? of the Supreme Court
of the State of New york, at the
Courthouse, 80 Centre Street, New york,
New York on the l lth day of September,
l 998

Order to Show Cause (Containing Tem_
porary Restraining Order) Why
Preliminary Injunction Should Not Bf
Granted

Plaintiff,

-agarnst-

CHASE MANHATTAN BANK and NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC,
INC., #åw:i:.ff"

"ffi*+x-lw'
1a bo4

upon the summons and complaint herein, and the annexed Affidavit of urgency of
Monica Petraglia Mccabe, sworn to september I 1, 1998, and the Affidavit of John R. Dwyer,
Jr., srvorn to September 10, 199g,

LET the defendants herein show cause before this court ^rdl r ,part J (roomi/g )
thereof, to be held at

o f s ep, e m b er, e e 8, "?îåffi ; ïï :: : : : :;î .î, îî .1, : :î:.ï"î,:ffi
be heard, u'hy a Preliminary Injunction should not be issued:

*ur. i n g 

( 

?n ro.iiliÏ " Ti Î,H..yiH:îä';* J 

" 

:f ",fl 
) from

Atlantic, Inc. ("NyLCare") under that ceftain retier of cre¿iiN". p_
343547 issued by chase in favor of NyLCare for the sum of
$4,400,000 or any part of such sum in connection with NylCare,s
request dated September 9, l99g; and

(2) for such other and furlher relief as the Court may
deem just and proper; and it is further

Defendants.

ORDERED' that pending the hearing aÆeæiøien of this motion, chase shall not
make any payments to NYLCare under letter of credit No. p-343547;and it is further\lty

/rç,

16dv-000326



ORDERED that on or before September 17, rcOgplaintiff shall post an undertaking in

the amount of S L60r¿oa, conditioned that the plaintiff shall pay to the defendants an

atrount¡otJxceedinFL--- foiJfegal costs and damages which may be sustained b¡,

of the if the defendants
tÐuÇ ttoþ

oral argument shall be required on the return date of this motion.

A1
ft ,.*iæ of a copy of this order to

later-deeided- ,
*,na¡ ¿u4l.L,.-t rn, ru,/,

(

show cause,

or it is

\M

Sufficient cause

together with the papers upon which it is by hand on defendant Chase at its New york

branch and place of business , l2ll Avenue of the Americas, New York, New york, 10036, and

on defendant NYLCare by fax and overnight delivery to its place of business at 7601 Ora Glen

Drive, Greenbelt, Maryland, on or before September/!, llgt9ï, be deemed good and suffìcient

service thereof.

J C.

Dated: New York, New york
Seprember l¡, tllt

trdN., BARRY COZIER

Ír

NE\MYOlA:21 2894: 1 :09/l t/98
26430-2
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

DOCTORS HEALTH,INC.,

Plaintiff,

- against -

CHASE MANHATTAN BANK, ANd NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants

INDEX NO. 6rilvçtg

AFFIDAVIT OF URGENCY IN
SUPPORT OF A TEMPORARY
RESTRAINING ORDER

X

X

STATE OF NEW YORK

COUNTY OF NEW YORK

Monica Petraglia McCabe, duly swom, deposes and says

1. I am an attomey duly admitted to practice before the courts of this state and Of

Counsel to the law firm of Piper & Marbury L.L.P., attorneys for the plaintiff Doctors Health,

Inc. ("Doctors Health") I submit this affidavit of urgency in support of plaintiff s ex parte

application, pursuant to CPLR $ 6313, for an order temporarily restraining defendant Chase

Manhattan Bank ("Chase") from making any payment or taking any further action under a letter

of credit issued in favor of NYLCare Health Plans of Mid Atlantic, Inc. ("NYLCare") pending a

hearing on plaintiffs application for a preliminary injunction. I base this affidavit on documents

I have reviewed and discussions that my colleagues and I have had with principals of the

plaintiff.

Summary

2. Plaintiff seeks this relief on an urgent basis because the letter of credit sought to

be restrained is expected to be drawn down upon today. If the Court does not grant the requested

)
)
)

SS.
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relief and the said letter of credit is drawn down upon, then plaintiff will have been victimized by

NYLCare's fraud. Without the requested TRO, Doctors Health will be forced to the edge of

bankruptcy, will have to lay off a large number of employees, and will be unable to provide

services critical to medical care for HMO patients.

3. Because of the pressing circumstances, the ineparable harm that plaintiff will

suffer if the temporary restraining order is not granted, and the likelihood that plaintiff will

succeed on the merits, the Court should forthwith grant plaintiffs application for a temporary

restraining order.

4. The fraud threatening this ineparable harm involves false statements made by

defendant NYLCare Health Plans of the Mid-Atlantic, Inc. ("NYLCare") to defendant Chase

Manhattan Bank ("Chase") in an attempt to obtain payment on a letter of credit opened at Chase

by Doctors Health, and NYLCare's fraudulent submission of health cost data and accounting

information to Doctors Health. Under the UCC and Court of Appeals case law, this kind of fraud

in the underlying transaction justifies a TRO and preliminary injunction stopping the issuing

bank - defendant Chase - from paying on a letter of credit. See, e.g., United Bank Ltd. v.

Cambridge Sporting Goods Corp.,4l N.Y.2d 254,392 N.Y.S.2d 265,360 N.E.2d 9a3 0976);

Takeo Co. Ltd. v. Mead Paper, (nc.,204 A.D.2d 123,61I N.Y.S.2d 543 (lst Dept't 1994).

Fraudulent Presentation of Letter-of-Credit Documents

5. The facts are set forth in greater detail in the Afnidavit of John R. Dwyer, Jr.,

sworn to September 10, 1998, and in the annexed Complaint.

6. Plaintiff is therefore entitled to a temporary restraining order prohibiting Chase

Manhattan Bank from drawing down on this letter of credit by making any payment to NYLCare

under the letter of credit pending a further hearing of the Court.

NEWY0 1A:2 I 287 7 :1 :09t 1 1 198

26430-2
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Likelihood of Success on the Merits

7. As shown in the Dwyer Affidavit, the conditions have not been met for NYLCare

to draw down on the letter of credit and, in fact, NYLCare has presented fraudulent documents to

Chase Manhattan Bank in its attempt to unlawfully draw down upon the letter of credit.

Irrenarable Harm

8. Doctors Health,lnc. will be ineparably harmed if Chase Manhattan Bank is not

restrained from honoring NYLCare's demand because if the letter of credit is drawn down upon

NYLCare willprofit from its admitted fraud.

9. If NYLCare is allowed to draw down upon the Letter of Credit, Doctors Health

will suffer ineparable harm in multiple ways and so will the 14,000 Medicare patients which

Doctors Health is entrusted with providing medical care.

10. If the letter of credit were allowed to be drawn down by $2.6 million, Doctors

Health would be forced to replenish the letter of credit in order to avoid being terminated by

NYLCare. As noted in the Dwyer Affidavit, under such circumstances, Doctors Health would be

required to try and replenish the letter of credit by drastically cutting its overhead since its

working capital is not adequate to cover $2.6 million. As a result, Doctors Health would be

required to lay off many of its empl_gyees in a desperate effort to raise cash. Such layoffs would

include doctors, nurses, nurses assistants and many others who are critical to the quality and

timeliness of medical services provided to over 14,000 Medicare patients. Even with such

drastic measures, there is a very real risk that Doctors Health would be required to file

bankruptcy in order to deal with the grave financial situation it would immediately face.

Moreover, the disruption that would occur in the forms of layoffs of many of Doctors Health's

employees, the resulting impact that would have on the over 14,000 Medicare patients is

frightening.

NEWYOlA:21 2877: I :09/l 1/98

26430-2
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Balancing of Equities

I l. All equities weigh in plaintiffs favor. The fraud committed by NYLCare should

stop.

12. No previous application has been made to this court for the relief requested

herein

WHEREFORE, plaintiff respectfully requests, pursuant to CPLR $ 6313, that the Court

issue a temporary restraining order, as prayed for herein.

Dated: New York, New York
September I l, 1998

Monica Petraglia
PIPER & MARBURY r.r-.p.

l25l Avenue of the Americas
New York, New York 10020-1104
212-835-6000

Attomeys for Plaintiff
Doctors Health,Inc.

Sworn to before me this
I lth day of September, 1998

(,*r,
Notary Public

ANNEVOUBTS¡s
Notary Publiq Stab ol N¡wYork

No. 3l-¿1857ô86
Oudit¡od ln t{ew Yoû Coudf

Term Expirce Marct¡ 30, 19J-.!-

NEr¡1f10 1 A:2 1 287 7 :1 :09t'l 1 198
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

DOCTORS HEALTH, fNC.,

Plaintiff,

- against -

CHASE MANHATTAN BANK, and NYLCARE
HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

IndexNo.:18 bo9ut36

AFFIDAVIT OF
JOHN R. DWYER, JR.

X

X

CITY OF BALTIMORE

STATE OF MARYLAND

JOHN R. DWYER, JR., being duly sworn, deposes and says:

I . I am the Executive Vice President and Chief Financial Off,rcer of plaintiff Doctors

Health, Inc. ("Doctors Health" or "Plaintiff'). I am an attorney admitted to practice law in the

District of Columbia.

2. I submit this affidavit in support of Doctors Health's application for a temporary

restraining order prohibiting Chase Manhattan Bank ("Chase"), located in New York, New York,

from making any payments to NYLCare Health Plans of The Mid-Atlantic Inc. ("NYLCare")

under Letter of Credit No. P-343547 issued by Chase (the "Chase Letter of Credit") in favor of

NYLCare for the sum of $5,250,000, or any part of such sum, in connection with NYLCare's

request dated September 9, 1998. I have personal knowledge of the facts asserted in this

affidavit.

3. Doctors Health is a physician-driven care management company, which oversees

the delivery of quality health care to enrollees of health maintenance organizations ("HMOs").

)
)ss
)
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Doctors Health's most significant contract is with NYLCare for the provision of medical services

to its HMO known as NYLCare 65 (the NYLCare 65 HMO").

4. The NYLCare 65 HMO has approximately 14,000 Medicare patients throughout

Maryland, Virginia and the District of Columbia. As the care manager for the NYLCare 65

HMO enrollees, Doctors Health is responsible for ensuring that timely and quality medical care

is provided to a segment of the population that is often most in need of medical services.

5. NYLCare's fraudulent effort to draw down $2,615,208.69 under the Chase Letter

of Credit threatens Doctors Health with imminent insolvency and jeopardizes the medical care of

approximately 14,000 senior citizens. While it is acknowledged that there are disputes between

Doctors Health and NYLCare, it is beyond cavil to engage in the gross fraudulent representations

perpetrated by NYLCare with perilous consequences to the health of thousands of Medicare

patients and the welfare of over 480 employees of Doctors Health.

Background

6. On or about October 1, 1998, NYLCare, an HMO based in Maryland, entered into

an agreement with Doctors Health, a Maryland Corporation, whereby NYLCare retained Doctors

Health to manage services for elderly Medicare patients (the "Agreement").

7. Under the Agreement, Doctors Health provides health and related services to

approximately 14,000 patients. In total, Doctors Health serves approximately 30,000 patients.

Among the most vital services provided by Doctors Health are the services and facilities by the

Care Management Department, which is staffed by approximately 56 employees. These

employees are physicians, care management nurses, community-based care management nurses,

and social workers, who coordinate care plans for approximately 7,000 high risk patients in their

homes or in skilled nursing facilities or rehabilitation centers. These employees manage the care

of en¡ollees for the purpose of maintaining the enrollees' health and keeping out of the hospital.

In addition, other employees in the Care Management Department provide services, education

-2-
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and equipment to patients with ongoing diseases such as diabetes, congestive heart failure and

asthma. Finally, other Care Management Department employees review and approve in-patient

and out-patient services.

8. Under the Agreement, NYLCare is entitled to collect monthly premiums from the

Health Care Financing Administration for Medicare patients enrolled in the NYLCare 65 HMO.

NYLCare initially deducts a specified amount of premium for itself (to cover its administrative

expenses and desired profit), leaving a reduced amount of premium (the "Reduced Premium").

g. The Reduced Premium is first to be used to offset medical expenses during the

preceding month and the balance of premiums is to be remitted to Doctors Health as its

compensation. In the event the paid medical claims exceeded the amount of the reduced

premium, NYLCare would send Doctors Health a report of a deficit for the month instead of a

surplus. (A true copy of relevant portions of the Agreement and amendment to the Agreement,

dated June 29,1998, is appended as Exhibit l).

10. Pursuant to Paragraph 6.4 of the Agreement, Doctors Health was required to open

an irnrevocable standby Letter of Credit at a financial institution. The Agreement states:

The Letter of Credit is intended by the parties to serve solely as

security for the payment of claims of [health providers.] NYLCare
Mid-Atlantic shall not be permitted to draw on the Letter of Credit

for any other purpose and may do so only to pay the balance due

under Section 3.44 l']Payment of Approved Claims"] following the

expiration of the sixty (60) day waiting period.

11. Section 3.4.4 of the Agreement requires NYLCare to make timely payment for all

claims approved for payment by Doctors Health. The claim payments are to be reviewed by the

parties and reconciled on a monthly basis. In the event that total amounts for claims paid by

NYLCare exceeds the total compensation due to be paid to Doctors Health for those months,

NYLCare was to invoice Doctors Health for the balance.

NE\ÂfYo1 A:21 2886: 1 :09/1 1/98
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12. Pursuant to Paragraph 4.4 of the Agreement, NYLCare represented and warranted

that the "historical pharmacy, institutional, ancillary and capitated carve-out costs previously

provided to Doctors Health are accurate in all material respects."

Letter of Credit

13. On or about October 29, 1997, Doctors Health opened a Letter of Credit in favor

of NYLCare in the amount of $4,400,000. (A true copy of the Letter of Credit is attached at

Exhibit 2.) The amount of the Letter of Credit was later increased to $5,250,000 and is at that

amount currently.

1,4. The parties agreed that the Letter of Credit can be drawn upon only if NYLCare

submits a statement representing (l) that Doctors Health owes NYLCare a specific sum of

money under Section 3.4.4 of the Agreement; (2)that the amount has been invoiced to Doctors

Health; (3) that Doctors Health is in receipt of such invoice for at least 60 days; and (4) that there

are no defenses or ofßets to payment ¡aised by Doctors Health of which NYLCare is aware.

Doctors Health and the Thousands of Patients It
Services Will Suffer Irreparable Harm

15. The fourth condition of the Letter of Credit is critical to Doctors Health because,

as a small company, it cannot afford to have its Letter of Credit dissipated if there were any

disputes as to whether the money was really owed or any disputes as to the proper amount of any

amount owed. A reduction of the Letter of Credit would be catastrophic because it would require

a company with virtually little excess working capital to try and replenish the Letter of Credit to

avoid termination of the NYLCare management contract.

16. NYLCare has attempted to perpetrate a fraud upon Chase and Doctors by

submitting documents to Chase, which assert that: 1) there are no defenses to payment, which

have been raised by Doctors Health, of which NYLCare is aware; and 2) there are no ofßets to

payment, which have been raised by Doctors Health, of which NYLCare is aware. If NYLCare

NEV\¡Yo1A:21 2886: 1 :09/1 1 /98
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is allowed to draw down upon the Letter of Credit, Doctors Health will suffer enormously and so

will the many Medicare patients whose health hinges on the medical care provided by Doctors

Health.

17. If the Letter of Credit were allowed to be drawn down by $2.6 million, Doctors

Health would be forced to replenish the letter of credit in order to avoid being terminated by

NYLCare.

18. If such a situation occurred, Doctors Health could only'replenish the Letter of

Credit by drastically cutting its overhead because its working capital is not adequate to cover

$2.6 million. As a result, Doctors Health would be required to lay off many of its employees in a

desperate effort to raise cash. Such layoffs would include doctors, nurses, nurses'assistants and

many others whose contributions are critical to the quality and timeliness of medical services

provided to over 14,000 Medicare patients. Even with such drastic measures, there is a very real

risk that Doctors Health would not be successful in its efforts and would be forced to frle

bankruptcy to cope with the grave financial situation replenishing the Letter of Credit would

create.

19. The consequence is painfully grim: many of Doctors Health's employees would

be laid off, over 14,000 Medicare patients would suffer as a result of the disruption in their

medical care, and approximately 20,000 non-Medicare patients who would ordinarily be taken

care of by Doctors Health employees would not have access to medical services.

20. It is precisely because both Doctors Health and NYLCare were aware of the

magnitude of the consequences that the parties agreed that the Letter of Credit would not be

drawn down unless Doctors Health had raised no defenses or offsets to amounts claimed to be

due by NYLCare. In the event that there were defenses and offsets raised, the parties agreed to

speedy alternative dispute resolution procedures.
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21. NYLCare is well aware of the defenses and offsets raised by Doctors Health to the

amounts owed, but has elected to try ancl defraud Chase into paying it $2.6 million, rather than

proeeed with the agreed upon alternative dispute resolution proeedures. If NYLCare is allowed

to succeed with such abrazen fraud, the consequences to Doctors Health, the tens of thousands

of Medicare and non-Medicare patients managed by Doctors Health, and the over 480 employees

of Doctors Health will be immediate, catastrophic and ineparable.

NYLCare's Fraudulent Attempt to Drarv Dorvn Upon The Letter of Credit

22. The General Counsel's Office at Chase has informed us that on September 9, 1998

NYLCare made a request to draw down $2,615,208.69 from the Letter of Credit. (Chase

informed us that for confidentiality reasons it could not provide us with a copy.) In the statement

required for a draw down, NYLCare has fraudulently represented that there are no defenses or

offsets to payment. NYLCare's misrepresentation is particularly egregious in light of an ongoing

audit of NYLCare's payment of past claims by Arthur Anderson on behalf of Doctors Health.

Doctors Health has disputed and NYLCare has acknowledged that Doctors Health has disputed

over $6,000,000 in past claims paid by NYLCare. (Attached as Exhibits 3 and 4 are

correspondence dated July 15, 1998 and July 17,1998 between Doctors Health and NYLCare

demonstrating Doctors Health's defenses and offsets to payment and NYLCare's awareness of

such defenses and offsets).

23. Due to NYLCare's failure to timely pay claims in a manner required by contract,

Doctors Health has been unable to obtain timely cost data under this Agreement further

obfuscating the issue.

24. Doctors Health notified Chase of the defenses and offsets to payment and

informed Chase that, pursuant to Paragraph 4 of the Letter of Credit, NYLCare had failed to

satisff the conditions necessary for effectuating a draw down. (Attached as Exhibit 5 is a letter

dated September 10, 1998 to Chase from Doctors Health.)
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NYLCare's Fraudulent Claim In The Amount It Is Owed

25. Further, NYLCare's own documents belie the amount its claims it is owed by

Doctors Health.

26. Pursuant to the Agreement, NYLCare is obliged to sent Doctors Health monthly

capitation calculations (the "Calculations"), which indicate whether NYLCare or Doctors Health

is owed money. (True copies of the Calculations are attached as Exhibit 6.) Paragraph3.4.4 of

the Agreement requires that claim payments actually may be deducted in a monthly basis from

the compensation due to Doctors Health. Up until the September 1998 Calculation, NYLCare

had been deducting those amounts for claims actually paid as required under the Agreement. As

can be seen from the attached September 1998 Calculation, NYLCare fraudulently deducted

$10,691 ,965.56 for claim amounts that were mere estimates and not yet paid. NYLCare added a

partially handwritten line for "Claims incuned but not yet paid through 8l3l/98 (estimated)."

But for NYLCare's fraudulent deduction of more than 10 l/2 million dollars, Doctors Health

would be owed at least 51,443,047. On September 4, 1998, Doctors Health notified NYLCare of

its improper change in the method of calculation of amounts owed to Doctors Health. (Attached

as Exhibit 7 is a letter dated September 4, 1998 from Doctors Health to NYLCare discussing the

issue.)

27. It should also be noted that NYLCare's August 1998 Calculation shows a credit to

NYLCare in the amount of $506,068.53. NYLCare has also misrepresented that Doctors Health

owes it $2,615,208.69 when its own documents indicate a $506,068.53 credit to Doctors Health.

(Attached as Exhibit l0 is a true copy of a letter from NYLCare dated August 13, 1998 in which

NYLCare admitted this credit.)

28. On September 9, 1998, representatives of Doctors Health met with NYLCare's

lawyers to specifically inform them of the aforementioned offsets and credits.
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29. [t is unconscionable to me that any NYLCare officer could allege, after the above-

referenced correspondence and meetings, that Doctors Health has not asserted defenses and

ofßets to the far in excess amuunts claimed to be owed. Any such representations would be a

blatant misrepresentation of the truth designed to defraud Chase into releasing money under the

Letter of Credit even though NYLCare is well aware that the conditions precedent for a draw

down under the Letter of Credit cannot be satisfied.

NYLCare Fraudulently Induced
Doctors Health To Enter Into The Agreement

30. Before entering into the Agreement with NYLCare, Doctors Health required

historical case data such as pharmacy, institutional, ancillary and capitated carve-out costs from

NYLCare. Doctors Health relied on the data provided by NYLCare in entering into the

Agreement and indeed considered it so important that it insisted that NYLCare represent and

warrant that such historical data was accurate in all material respects.

31. Doctors Health confìrmed its reliance upon the NYLCare data in a letter dated

October I,1997 to Ms. Lane McAllister and Ms. Beth Winter of NYLCare.

32. Doctors Health has recently learned, after months of work and repeated demands

for information, that there is a vast discrepancy between the historical data represented and

warranted by NYLCare and the actual cost incuned by Doctors Health.

33. Under my supervision, Doctors Health's Director of Managed Care Financial

Analysis calculated and graphed the vast differences between actual per person en¡olled monthly

cost and the data represented by NYLCare. (A true copy of a chart and graph depicting the

differences in actual and represented costs is attached as Exhibit 8.) NYLCare's represented data

shows total cost claims per person enrolled in the HMO to be $350 per month on average while

the actual cost per month is $400 per person.
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34. NYLCare has refused to provide any explanation of the drastic cost variances and

instead stated that it will not explain the drastic differences despite repeated requests for

explanations. NYLCare's refusal to supply any support for such drastic differences and the

immediate and continuous jump in expenses upon Doctors Health signing the contract indicates

to Doctors Health that NYLCare recklessly provided un¡eliable data to Doctors Health and

recklessly asserted that it was accurate. Such reckless conduct was designed to induce Doctors

Health into signing the contract and amounts to fraudulent inducement.

35. As a result, Doctors Health's contract costs have proven to be much higher than

expected based upon Doctors Health's reliance on NYLCare represented data. In fact, Doctors

Health's losses under the Agreement presently exceed $15 million. (Attached as Exhibit 9 is a

true copy of a letter dated August 31, 1998 from Doctors Health to NYLCare documenting

NYLCare's fraud in the inducement.)

Conclusion

36. If NYLCare is not enjoined from drawing down on the Letter of Credit, not only

will Doctors Health suffer irreparable injury but the elderly Medicare patients it services will

suffer far worse injury because of a disruption in crucial health services.

37. Doctors Health has not made any prior application for similar relief.
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Sworn to and subscribed before rne this

tol& day of September 1998.

Notary Public
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MEQfQA RE-lvFæg!:lBF-M â r-v û (;nryfF\tl: A füB F'n\fFîIr

TIIIS AGREEIIrIENT is cotcred into by a¡d betweæ Dodors E€alth, Ine, a
Nfarytâ¡d ooporarion (Ðocrors Eealù), a¡d l{YlÆs¡e E€âIfü Pte¡¡s of üe \-dièA$añq
Inc-, aìvfarylald corpqatiq Accúscd to opcrâlê as a bcaÍh "'^intcoancc oxgadzatiou fi$ACarc
ìvfid-Arla¡ríc? ø Oøbc¡ L, Í997 (ûo..Sie";"t Datc), ûo bc cffoctivc as of tteBffecfive Daæ.

!ÍEEREA,S, l{YlCarcl¡&þAda¡tic is a Iiccasod EIMO auborizcd to ûã&ct tùe
òtYIArc l"fid-Arladic oedicare dçkproduø known as l{ÍL&¡e 65 iq tbe Srzic of ñfarytan<Í,
the Commonwealfå of VT¡giEia a¡d in tbc Disuiø of Colunbft

.i WffiEAS, l{TT.Care.Mi&Atla¡tic arangaÉ forthepmwisi<ra.of ce¡taifi healür
scflic& ûo pcrsons curolled in l{flCa¡e 65 by coutøcting direcüy, or through iúccnacdÍrics,
with phyrnciar, hopitals, a¡rd otûerheaüt ca¡e Practitiones aqd eûfitics (tbo:Nn.Carc lvûd-
Allatrtic Nctwodd);

WIIREAS, lilYÏ.ChreM&Ádantic has cood¡¡ded ür¿t it is necessary, dcdrzble,
ad coovcai¡at is Ëe q¡eraiæ aod arlm'¡'rstation of lilllÆa¡e 65 to eo¡ec imo an ag¡ecucat for
ìvfetlica¡c Næwo* túaoageacat æ pmvífc cenain rq"¡rgemcût seflrn:cs to thè NÍ,Q¡c lúd,
rul¡ntic ldetq'odÇ

WEEREA.S, l{Yf.&tÊIvfrf-'Atlautic has, ¡xiorto tüs Effcafuc Datc, cotcred íg¡o
an 'Adúistøfive Scñ/icê Ppyider Coect for lvfedica¡c Gbbf Sertricesf (&c Ðo<¡ors Éeatû
Risk Contracf) wÍå Doørs Hêalth uudcc whicû Eeale. "rçnges to prwidc mcücal
scrt/ices to Ed¡ollecs wbo choosc or arc esdgrcd o Docúors Eailú paimary err: pbysi<Íang

. W$E{S, Dodors Eea[b b¡s the rncdhat mr+¡îgeñrtr a¡d dcooastdfed
busincss eryc{dso o pcrforu ttE ¡ol¡ of Mcdiczæ Nctwork tdanagcc as Ect fonh bcrcin-

' NOtTffiRESOBE, i¡ coasidcnarí,oa of tbð Eoùal poruÍscs hcr€in, l{ng¡e
MieAda¡¡tic and Doc¡æ Ecafrt €rcc as follovrs:

L0 DErrÀrrrroÌ{$

for& bdov: '
As nscd io úüs 4g¡ecûcd, cacü of üe foEowiqg eos sball, barre tüo ncanine set

!¡tn$¡u! rvæqgf.qpalHfì¡ta C ¡ÍJ ' FCQ'ñcanf, eonctüodotoæ¡ u¡odo
dwdop úÊFredlorçÍcpaíd to bcafL nrhrt''rqco orgaúffims by tho Fodcúat
een@b€oú følÍo<Eca¡o rocþtccs i¡ a gtvu tcoæIiÈ reio. :

Áffirc¡uca¡iaæçonfioa oroúcr lo€Êl eoúy ¡dured ûyærn¡ùro osraccúþ,
ortrr,gc'rreut, o,r ænûol.
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\. ;irÈcÉ¿c¡gçvvgsqL r.øa/¿é

JUL'- t O - AG r'f r ¡ .¡ [ìÊ,OÌ{ . ÞOC TORS trEALl.tr f El r <l I e GS't s€OG PACE

3-4 Cteirns.^dminifrzrioq.

Ct¡imc EeJ¡rnenút. ìtff.Ca¡e Mid-.{t¡ntic is rclcly rcçoosibtc for
-aki"g p¿JnüÐfs for any a¡d ¡lt e-I¡ir"s for moapit*ted Covgsd Servicas'

ür coopcntioq with Drcsors Health a¡d otbcrs¿iso in ¿ccorda.fte c/iû thc

proccdr¡rcs iq tbis Secfioq 3.4. ClainsPslnct¡ts o Participatiog hovides
for ¡osqpiercd Covcrad Scrviccs, proccsscd aud agproræd srictly in
accordaæ wiú rh¡s SccrÍoa 3.4, shall bc r"rdc by lfnÆarc l'úd-fu¡a¡tic
end tbcu dducfod ftiom thc . d¡rc Doctors Ecatù usder
Sec¡iq. 6.1 of tbis agrÊcúcrt.srùjecf to all of the onditiorx ser forth in
srbpnragnph 3 -4.4 bcloq'.

?/3ø

3 42 Cf -írns $ubmf<cion. Revicw. and T!ïqnsitioq

(l) ÞafdcÞedry hrovidÊrs sbz[,"s¡¡oit ch;qs to lstfÆa¡e ì6d-
Afh¡cic fø uoncpiøed Covered Sertices rcudcred ro Mcobers.
g¿ få¡t¡Q¿¡og Provider sbåIt srrbkcit sct c{-im< i¡ accorda¡ce
witb thcv Policies a¡d P¡occd¡¡¡es.

cz) ¡[fÍÆa¡e I'd&Atfantic sh¡[ leview ell cleì,us for noa-capintcd
Covc{cd Serviccs to Eqetlees by PäÍicipsting ProvidÊs a¡d ¡n¡kp
a.û inftíal dcteroi¡atiroa

(a) whc{üer the En¡sUeê is c{igÐIc undcr the F"^lth PI¡q

(b) vheûcr tLe Þrdcþtiry kovider providcd úe E¡rollee
witha C-ove¡ed Sefi/icq

(c) whct[cr thc Coræ¡ed Serviæ w¡s auûho¡izcd by Doam
Ecafü b aø¡d¡¡cc qith Dwors Ecattû policix and
proccdurk h ctrcd, ald povidod ro ¡[fie¡o Miè
Atla¡tiq e¡'d as ancodorl ftoo dnc æ rÍme io eÊ sotc
dtscrcdou clf Doæ¡s rt-rftr (tho Ðocto¡s r. lrt FoEcÍcs

?rutProcodwed); and

(d) ' wheticr tbÊ, ctains súoiæd Uy no*¡att c o6cr
irr(in*iooel p¡ov¡dcr¡ ¡¡e rccn¡ræSr codÊd rmdcr the
l[flCa¡e }fid-Atlautic a¡d ECFA .BilEng a¡d Co*-t
Grddo¡tncs rn4 if mÇ b dcteul¡c tåc ocucct ¡¡¡¡cr ro
¡ècode tts clrïq so &rt it s¡fifies alt g¡ch-b7rrry a¡d '
coeg guir&liaes ot dæy úE claÍm-

-14-
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(3)

Gl ' ì¡/haÍ tùe rcimburscørctt farc is for each claiq båsêd oo úe
tcsscc of thÊ NÍ.Carc Àûd-.{dastic rate, or the Mcdicarc
ratc, ro råe æeot pcrmiacd undcr cxiscing æotracfs.

l{fLG¡e},ûd-n¡t¡utic shall givc prclimina¡y a¡pro.dior de¿,-¡ ro
a clrim præesscd uodcr Scclion 3.4.2Q) abovc as sóoq as
practicablc but iû Do.êr/eqt urorc tba¡ têû (10) catcadar dqyr
follow.ing reccþr of tåc 1¡,'ir". ISfT,C¿¡e Mid-Af¡ântic shall theo
cn¡sfcrall daios q/üicü reairc ùeirprcIinioary a¡proral directly'
to thc Doctors Ecallh R4ridng Grup for pricing r¿atidatiou-

Upon rcccþt of a tn¡sfcr¡ed claim, (Lc Doc¡ors Eea¡ü RÉgricÍng
Group.chzl{ gþ¿¡ oale thc fonowiqg dercrni¡ation :N soos es
pracicablc br.ú i! uo wcat mo¡e tban tca (10) caleoder days
fql¡qwing &a+t of úe tra¡sf,ccrcd ¡^l-irncr

(a) scôi'g &ê priæ for tåe Cove¡ed Servic¿ ¡rs tbc
reimbursc¡neot r8tê ser by ìffTÆare À.Íd-A¡Iedc iÃ
3.4.2(e) abovo, or thc'Doctors Ecal¡h ¡are, ro üs'c{iEat
pesiüêd r¡sdcr cfüsirg coûtncts-

(4) Doctors IIeâIth shdl, oaca i¡ bas Drâdê tüc dÉtcrrui¡aùoû sct fort[
in Secfiou 3-a.2Q)@) above, tpncfer úe cJain bac& to l{Tf,Ca¡e '

. Md-arta¡rdc with ouc of tbc foltowing dcsïg¡atcd aaioos whìcü 
'

(h^rl be followed by l{lt.Care l"fid-erhqti*

(4 Tbc clain is approVcd for pa¡'ncot at úè price sa i¡
Scaion 3.a¿FXa) abor,c úcr a ÞrticÍpaing Provtrdeç or

(b) Thc drin i" *oid
(Ð Ncnrifmodrryanythþgo tÞcc@ry Ín r$s A€p.¡"rú, ad to

thc øcrrpcræiao<t'undercxifiry conar¡$ gor tc pcr¡o¿ O.tó..
l, l9g7 üqtrgh Iannry I, I99E, Nftâ¡o f6&Afl¡dc SaIt
e{rabtish tù¿ lowcsr a'railablc c@É r& for.co"t ¡aüi**fug
Provllcr cxcqt for &æ ÞrfifrøÍog ProretdÊrs for qåom DodG
Eeaüü bas $/cr nffic¿im ro l,tTfGælúiúAth¡¡¡c ffu üs r¡Ès
¡up täe !owc* ¿r¡âIhble q!ñF2l+ ri.tts, üì T/üic& e¡s< @ lStT.Ca¡e
MieÆIadc sb¡Il foffiard dt sûcb P¡rEceding hvidcrd¡ios b
tboDoósEeatrh Rqld.iog Groql wüo sbdlcsùbËú tbo h'cç3¡
pdæ;-(rÐ Doaors lleel.ì úaII tstfrn túc rçriccd ¡lqtnrr ,
lfffÆ¡a Mi+aUantÇ rud (ü) NlIËc Mi¡fA¡hdic óell
Tp['¡ovc thc cl¡im but ool. y ar ÉÊ priæ sct by Docror¡Ecaltt-
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Nlf Cerc l'ûd-etlantic a¡d Docrors g'catrh $aII both

follos thc ti¡ne rcqui¡Eûcß sct forth i¡ Scsjon 3'4.2(3)

afuve.

blfï.Ca¡s l,fid-.qfl¡mic a¡d Doc¡ors IIeeIth st"ä' nc"t fron
tinc to timc a¡d cosft( in good Êirh to døvelop policies a¡6
proccdurcs' to implcocú tLc provisions of this.Seaion

,.4.2-

3.4j RcÍmhursemenf.for fhffnrs lTealth RenrídwgíìrouF. Doqors Heaftti

<hrft subrmif .a monúly isvoico to l$f7Æa¡e Mie.ulaqtic for is cos¡s

associrtcd with tho ñ¡nctious of tbc Doøors Eealth R+ri<t"g Gror¡p but

such our-of-podrct cosrs shall coaform îo comncrciâIly ¡casonable

guidetines. NÍI.Ce¡e Miä-A¡Iz¡tic súalt pay Doc¡ors Ecãtth thc fr¡ll
amouut of ths oouthty iovoicc q/ftúÍû tcq G0) caleodardays of.receþ

(a)

(b)

3-4.4 Þgçner¡t of AnprqydCh;ns- Nn elpldid-Aftantic úall oake tÍru"ty
paymÊût for dl claios a¡provcd for ¡ayueot by Docrors EeaI6 in
accordæce wÍÉ,provisions of Serr!¡n3-a¿(O(a) abotrc, a¡d in a,c.-'rda¡cc

' s¡üh epplicãbb law a¡d reguhtioú The chi¡ PqJtqeûts wilt bc ¡wioscd
bythcparries a¡d reæaciled on a noutåIy btís udDE muünlly agrccabtc

. procedurcs. Tbe toal ¡ra5tracuts on süct daims rnado o Fa¡dcþadry '

'Providcrs by NfLCare Mid-A¡lanic'i¡ a¡y calcûdar'uroûú sbâII bc

dcduced ftoo tåo colupcosatiot dnÊ úo bcPaid ûo Doaos Ecalü t¡qdcr
Scaion 6-l oo tlrc teufb (105 ¿¿y of úc fotrowiug Eonrb lo úe evcat

úar úc ffil anor¡st for cwvrs ¡aid by ìrYLerc l'fi&Adå¡úic exceeds thc
toal coaop<a,sriou duc to bo paid ûo Docûcrs çeatr{r for üai Boûú¡ ÍhÊû

Ngt.C¡¡Ê !,fd-Athüic chSn þ¡'s[çs Doctoæ Eeatth fsr úe balanpc ó¡e

,a¡dDosorsEcâI¡h$"n pay NlfGrol6d+ihsdc vitth si¡cy (60) days

of thc &æ of rcocipt of thÊ i¡voico.

s¡,s SpçíeI Ren¡eçrntat¡ons- of lWff,¿¡r-Mi4$tþ¡tíç l{Tffa¡c }6e
ádhuicqrescas ú¡f ft wiU pcdre all qf b oËüeãi@s rehted to cbhs
ad¡¡h¡sradm il a,cuuercfuIly ¡easooabþ B:¡¡¡se(- srialy in acco¡da¡e
siú, tcc@s r¡d øúnoos of Éis Seúi@ 3.4, ¡¡¡d *icdy i¡ eccoú¡ce
çtlth úo appËcablc'g¡dads i! tü'o bêaÍh care indusrry for És dttdy
affudicafÍoa end payæat of dalms- Aûy p@Idcs, iDcú¡dry futcr€s

¡xayuc,rts rÊ{ü¡êd þ a¡pli,ceblc lew, assæiaH wiú tbc fa¡fcÊ to ¡lay
chíms in a tînely f¡sùion arrf rrüh ecFiods æqufocd by rppliczblc
hw, sba[ "Ft:s¡ <zrrscd by theactÌou orfuac{íoof DocrmEêaló" be
borue ty Nn Cr¡e Mic-ern¡Uc snd Eú Docrors EeeltL Ar rny tÍmc
foltovÍng ec first six (6) Eortüs of úÊIsitütTcrm of úis Agreeo€d,
sheo øodidoos q¡arçlaq Doc¡ors geâtth E¿y rn¡&c ono orúo(e of thc
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tÞ,{rO6SqSOOii , f'ACE rA/Jø

prrnfffFírrnal.r ;-híF{¡ and O(her Ynqrr"næ btlarcalg l"fd'ê¡lal¡tic, et its cost

*d "-p."tq 
stall proaue and Saioain srch policics 9{ Ceocnt liability aud

pãf.*gf"ef üabilify iqs,tn"¡c" and othcr ins¡rance as sbsll bc ncccssary (o insufe

i.ffiCa¡e¡Æ¿-ela¡tic end iB emplo¡ccs agai¡st any daim or cl¿ims fordasrages

"rtd"g 
by *oo of porsoual roj,rri"s or dcath occasioocd dircafy or iôilircaly in

""oo*Aiáouriftttcpcrørmancc 
of uy scrviccbyl[ff,G¡c¡'Íd-A¡Iantic, theusc

ofaay.propcrty an¿ aaities or cquipaneur providcd by NtTIarc Mid'A¡Ientic,

a¡¿ tie 
"aitriti"s 

pcrforocd by l{ltÆarc Mid-A¡Ia¡¡tic in couocction with this

Agrces¡ent

ìVtisc¿ll?nenus Re{roncïhllities.

(b)

(a) ìü-LA¡e À6&Atl¡¡tic sball not act in ¡ury loåEucr tå¡t wottld Prcveü
Do1¡o¡5 Ecalth fæm efñciåtly pcrfoçnï"g its reqonsOilities r¡nde¡ this

AgrÊÊ$eût in a bushess-Iikc æ'ånncr-

l[flfa¡e lú&Arlastic sbdl coo¡diuaæ w¡É Doctors Eealth all press

rdcasas, púli" stateucas and other disttibt¡tcd llteaEre, lcüen, aoticcs

or raarketing matcrials Pera¡ling ro tüe dad,oûshÞ ¡nd tüis Agrecûcût

4.0 WAIÐ\IÁRRAI{ITES
Authoríty. F¿cüof úgparties repfeseûa a¡d werraüs tùa¡ ft h¡s tbe corpor¿te

arrthority ro eotcr i¡to úis AgæÊrncm, and &t lo thc bcsÊ of its f¡oowlcdgq uo

consedsor.mötat+ oúertfn" Bæ¡d of Direcforapprovals is ncccss4y to eû&r
iûtn tHs Agrclûct¡.

grol¡fío¡-of Þqøríqt¡-ng Â€Eær;ertts. Each of ùe parties rtpreuts and

war¡a¡ts tbat by €ûtcring úis Agrecaæt th€y arÈ Eot viohdug roy gecxi*Íag
egñÊûl€ot wiú rúi¡d Frqf.

43 C¡nrgrr¡t wifh Auüicahb r -çç. !{1't Crre'Mid-A¡trmÍø e¡d Dqo¡s EeâIú
sherl -rb cqly haII manrälrc*ccrs withallqppücahle ftdcrat úþ ¡¡¡dlocrl
Iass, rqulæious a¡d ¡esnícdøs in thc condûd of üs obEgü¡ods uûdÊr Éis
AgrÊctûcût urJ"úa1t calry qE üs úrtÍcs tndÊr tbis AgrcÊEcût cæcrc¡¡ng nsru¡I

. e¡Jcícrr.rrrr¡¡.JrhtSlæssjudgneaL

4-4 lristrrrit:al C4,ctq. IWIÆ¡¡o MieAdadlÍc lwtEscú aod wam$ dff Io És bcsÊ

of irs howlcdge, ttiú¡smicat pbenurrcy, ¡ndtnÍ,m¡L a¡ctú eod capftzed.
carvêcn¡t oc prwiocdy pro"idÊd ûo Docto¡s EcaIú ãpaæurÞ h aII maHial
r€specrÊ Thc¡ørties agree *qt as sooo as pnac{icablc after dosúug frcy wilt ucct
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4.6

4-7

TO 3øHeH t?.t?a356ØØt P. Lø/36
I o , ¿¡ I o(s s4 so(ì6 , ('ACE, 

t S./Jø

and dcvclop aq apProPria¡c sct¡cdulc (o tÀis Agrermcot to cfnbody a.ny such

prwiously Providêd cost informatioa.

Nqtwork Äc..-çs. ì[lT-Carc Mid-Atla¡tic rqprÊsêots a¡d qre¡ra-sß tbet Doctors

Etcelfh willbaveeccÊss to tbc l{fl.Care Mid-ntla¡cic Naworlç includingbut uot
Ii4itãt to Inovz, oû tbc sa¡uc tcflDs a.ud â1 tùe sa¡qo Pric6 uûdor tbc agxtcocns

bcrs/crr llffÆa¡e !'ûd-Arl¡¡tic a¡d thc Nñla¡e lú<t-Atla¡tic Nctwod[,

Rgrvider Ínformafïon, Doctors Hcâlth rcprescats a.ud w¿rrants ùar it will.uale
all reasæbþ cfo¡ts ûo caüss all Doctors llealth Particþating ProvÍdcrs to sr¡bsrit

dmety a¡d accr¡raßc tãx idcotification inforoatios rcquircd for clÂirus

ad¡ninisfa.¡ioa.

C,r¡¡'¡gL.SêreícÊs- NïÆa¡cl.&Fe¡t¿¡tic represeots z¡d warraqts rha¿, as of tbc
Effecrive DaÞ, rþ ouly Covered Se¡viccs providcd outsidç of thc Doao¡s Eealú
Sc*icc A¡ea a¡e Eorctgeocy Scrr¿iccs a¡d Out-of-A¡Fa (Irgsnt Scn¡iccs.

Efffo.rgnDf,â of rìûdorç-Featth, Docfors IIcâIth reprcsccts and c¡arr¿&s rh4t i¡'
conrårdiug is rxilization revi€n, asd refcccal aråo¡Ízztioo a<*ivities as dcfi¡cd in
[2.4 a¡d elsewhere haer¡odcr, Doctors Eealth will e¡ aII timcs act i! a
æmurcacially.¡easoru,ble ñ-Fner that (l) is desþucd to dpliver qr¡ality healúca¡c
iD tbe Eos[ appropdarc scaiog a¡d ar rhc bcst pricc; (2) wUt not advcrsely affca
dilical qualfry or the hrlfl' of any eoploycc; (¡) is co¡sis¡¡t rviú ECFA n¡Ies'
and l{fflÆa¡e !ái&A¡Iastic's regonsibilitiÊs ro Eu¡oIIÊcE a¡d (4) docs noc
cffccrÍvcþ deay 'aay Ea¡oIIec ¡rc.âss'úo thc €tÍrç Dctq/o'rk of ÞrtÍcþaÍng
P¡ovidcilF.

5.0 PNNSICIôIY RECRT]IIT\{E¡|IT

Uo+ors'Ì:fcaftn EîyScl"t's- AtI ph¡fdans çóo afc of, :rt æy dmc úrri€ úo
gm of thk egrcc@€rE boæEe eúili¡têd vith Doæ EÉIrb q â8y Doørs
F.-Ifh.AfüIiatc sball bc deeucd Docors Eealth frscans, iqduüng &irãy
Ca¡e Þhfdcirns váosc pacticcs e¡e orbccmg ocmad by or afE&¡cd with tüc
Avad Ghoqr, úrorlgû lgïffr¡sÀfid-Afl'-di ordfoocüy wÍú DoøoaEeall, a¡
tüe Ar¡¿ufiGrwp's elprlion- *cü fhysidau sbtr be dcÊûcd rr¡ bc Dodors
r:r.'fiü PhydiÉds rcga¡üess o'f wbc&cr tüc Aränü, Gry is æmolbd þ or uadcr - -
@oucoûol wiü CæreÊrrrcm u¡iversty EoqtÞf q tte Cco¡gømn F"¿cûIty
Pracüco a¡d rwa¡dlcss of ç'bøber chc pbpicäa Ir locarcd in úÊ DiÉic¿ of
Cotuûbh or Pd¡¡cc 9èostss Corrar¡r, ì¿ú!'hrd. Onæ apb¡¡sicha b dccocd o.
bc a Dodors Ecah PhlrsÍdâs, tco Uoç¡oc EeaÍh .{nn goty ¡ecdvc
coupcoøior forDoctoæ gealtü Eu¡ollecs who chocc or:uÈ s&dgncdþ fr¡ch

4.t

5-1
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f,ACE

physicians r¡¡dcrúe Rid: Comn¡t atla.bcrt as Erbibit I a¡d qot r¡sdcr Sêcdoo 6.i
of ¡hiS Sgrecoocat.

s2 AII Doaors IIcaIù ninary C-arc Ph)'sici¡¡¡s wiII
particþaæ tåe Hcaltb Ptan by Decrabcr 31, 1997.

nqrrvrrn re,¡Ifh Recraìtmerrt- Doc¡ors gcalth ¡5 frEt to rccrr¡h aly physiciaa þ
tbc Doøors ltealth Scn¡icc Alea to becomc a Docto¡s IIcaIü Pbysìcian o! ter6s
a¡d æodi¡ios it dccos appqpriâ¡o ia is sole a¡d absol¡rtc disqcrioo. blftÆaxc
lvúd-Atta¡tic ¡eifl tr¡lsfef, a l{ftÆa¡c Mid-Atla¡dc Physician who bccoocs e

Docro¡s E€alth Physìcian offlerfivc q¡i6iu tbirty C30) days of notificatioo from
Doc&rs Ecalth.

6.0 PAYMENT

6J Getrsel. Oo or bcfo¡e tüe tcafh day of each monú. drr¡fug Ée Tco, Qttoiog
Oaobcc lO, Lgyl,I.ITIÆ¡¡e l'ûd-Aü¡¡tic will pay Doc¡s6 EcaIÅ thç a¡uou¡t sa
fûrft iû ¡qÍâÊünÊot B. Tbe partics acJsnowlcdge t+rrt prsqlos I[ca¡t! rcccives all
of ßcompeasation forprcviding Covêred Se¡riccs to Dodo¡s Ecalth h¡ollccs
rrbo havc chosca or bavo becu assþed to a Docros llcafth Þhydc¡ru uudcrrhc

Eealú Rük Coutr¿c¡-

62 C¡FiÞríon Pn'rqof¡- Ibcpûties rccognÞc óu ì{tÏ.Ca¡c l'{i<þ^Atlz¡¡ic'r*¡ .t
ttcd¡aaicn ofDoæ¡sEeelür, rp-þ ceûio. capitadou p5rmcats to Perticþting

. Providcrs- To Éc e*tcãt lil]ftÆ¡e Mld-Ada¡nÍic sçt'-rly Eâ:res s¡cü capitrisû
. Pa¡dcús, s¡ct capiadronPayucûcs srillbc dcduøod fiorl tüc capiarioapapneofs

9"*n* dr¡c Doc¡o¡s Eealfh prsuant to Afhcûmcat B.

63 gt}cr ¡dn?qtçfretívc Re-.¡¡lS Doøors Ecatt! ;tL a¡¿ súâl¡ -'uJse eatû
n¡Ccþa¡ng fui¡ldcræ, urÌ@in amretc accoq$qg rrul zdq'inícrrdl¡ebools
a¡d ¡eoqds cousisd wlrt thÊ Polircics ¡¡d Prodces forall Covqed Sc$ri6
rÞodcæd to I'feobcrs for a rnìni'nrrn of ¡ùr (Q 1æ- Dæoas Efc.É dofi
prwidc ûo liTllI€a¡o Mid-A¡hqtic, ø e rnøtåly b¡d+ r w¡ft¡ça ¡eoÍ rúd
Ídaotifics rltpa¡ucnts pedc and ûo bc Eadcbf Do6r F-ltt o kirÍpding
hûvide6, iÎ ?oly- Aæ¡al fra¡¡ctrl ¡¡.rcocats ú¡II bcp¡auad by DocÉors rrealth
Ín aæ¡úæ wit geùc¡a[y zcccptod aøding F¡bqÉc+ a¡d sûá1Í bo pfwidÊd '

to ltltÆa¡cMid-A¡h¡dc ou rl ¡q¡¡af bqsis. ¡[XIÆa¡eMieÆI¡!Êq F¿yo¡s,
.qld Édr a$ûfs ard repnoscútiçs, a.¡ qrcü. es rçrcscúlfues d rhg fcdcal
Dç.¡ttrcût O'fEcalth od Eurpzasc¡viccs end sucegcadå n¡¿ugjud!úcdø
overtüoú.id rnu¡rof tlris Agrcêoert orths Fut¡ss, sb¡II ¡6.c úc rÍgþupo
reeæbhp¡iorndÍcc to inæact, al¡dr, asd æpyauntcallyrgrcdçm tÍmcs
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all nrch accou¡lriûg a¡.d adminisf¿rive bools ard fÞæ¡ds of Docrors Healdr a¡d
€nf\ ParticiPating Prrovidcr.

I ft¡r q[Cþe¡li¿. Doao¡s gczlù will, wióin tå¡rry p0) days of.!hê Etrcdvc
Daæ, provido¡¡lal,Ch¡c q¡Ífh a¡ irrwøblo sta¡dby LæÈr of Crcditã a F¡¡a¡cÞl
íncirrqiora ¡ezsooa¡ly accçtablc to ìITIA¡c Mi&Afl¡¡tic. This Lcccr of GÊdü,

is istcaded by th" partics to sal¡sfy Docors I[eallh's oblþtious to Prrticipøing
Providcrs feç Çsvc¡cd ScrvÍccs¡csdcæd to Mernbcrs. Such lcttcrof crrdir $ielt
oo@y with a¡plicabÞ strlc faw a¡d thÊ hlicies r¡d Proccú¡¡cs- 'Nl|[.Câ¡e Mid:
AtJa¡rtic acJoowlcdges úat råc le¡cr of crÞdit fequired usdc( thi< $ca¡e¡ ¡
suffìcicat to satisff Do<fo'rs Elcalth's oblþtious to Pa¡ticþarìng hovidcrs for
Covered Sewiccs rc¡rdercd to Doctors Ilealfh EùrotlcÊs.

(a) The ini¡id notiön¡I amoqnt of ôc"IÆc( of Crcdit will bc S2.2 mitliou
dolbrs- Tbe notional ?r''orr¡fi of thc f-úÃ of Crcdir wilt be iucæascd to'
$a-4¡qilli,cn dollas oû tbe sixticú (601 ¿ay folbwiog tre Effecrivc DaE
Tbc¡eafrc<, oq cach ¡¡sit'lrsary of tbeEffcctivc D¿rc, tbe ¡odoælzmo@t
of ùe r-æcof crcdit will be aúus¡cd o bc'¡o ¡uqouat eqr¡âI to 6ilcy (60,
days of aveago c-reims for tüc ínncdiarcly prcccding trctrvc (tä spoth
p"riod, bescd ou fhc bcgüuiqg of tbc cøtr¿ct year in qrrestioo-

(b) Tbe IÆÊr of Credit is iGûdd by tåo partics ro Ícnrc solely as scs¡rity for .. rbcp¡æeot of daims ûoÞrticipatbg ProvidcrÈ lvffÆrc Mid-e¡Ia¡tii
shall no¡ bc pccnittca to dr¿Y' on tto r -ftcr of eedt for rny oúcc
pu{[þsc, aud may do oo oqly to Fy úc bahnæ due undcrsccti<¡u 3.4.4
foltowing the cçhariou of rüc d¡cry (60) day vaidag pe{iod-

Cc) ïbe partics adooctlcdgc and agrte úæ te lcf¡erof cür& æftrrcd ¡o in
thb.eg¡ecæcot satisfics in ell reçec* túc óngrri.'¡ of DøqsEceIÉ to
provûlo a lcücr of c¡cdir r¡ndcr sêctioa gzl ú tto Do<*øs Ecaftb x$sk
CoutÉcL

(o Doaors. Eealrb'un st nai¡rain thc Ënr of crÊdü at all timcs dqbg üc
Tcm dts egeeocat rq, üo c¡rcæ of aqy @¡øim of rñî. Aæ.o€"t
by ltfr.chc ì,Íd-A¡bû6c for cans, qra trflifuion of rhis á,g¡EÉ!æ{É bÍ
6scryiatíon of tbc ín?tirt tqrn orsqy rcogrc¡I rcru" úerdtrof.cædit
crftr r@¡iq i¡ cftct for oap hr¡od¡ed dgtry (lso) d¡J's fouonirg Ês
m¡mtim d¡te.

6-5 ne¡rvyt'¡nerrt caF Chqpruqrqf. If er auy tioc dd.g ûÊtcû, of tüis A8¡€ÊrnÊût
ìüfÃ¡c l6d-Afbúb dctcrnincs and dcoøst¡rtcs to f¡i¡ørs Ecalú tat ¡c tas
¡aad¿ ¡¡ i¡cor¡td ov€{Fjrqøt o Doctocs Efeal?h wiú¡r o¡s ycaf of s¡cü
p-a),Ecrt, l{rir.G¡pldid-Arh¡ti: sball bave tb¿ r¡shq aftÊr Fivhg Dãc¡ors gcalú

-7s''
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-9(| rã, rO (:ROñ,OoCfONS tfilr\t-1¡¡

6.6

TO 3øãeErZte8356øøl P. t3l35

¡ o.4 r r¿6545OOG P^ce 2/g

ti¡ty (3O) days prior wrirttÐ noticc, ro rccovcr frroo Docrocs II.-¡Jrb úo ftU?1ûOmt incocwry ovc(pa¡d. such'focovq! úy bê io drc focu¡ of s"¡ off,q¡ftbtold of fiflr¡Ë payumts, or dca¡sd fur 
"ipoy**t

R¡'ìnrürment hr Tlndf,otürln.rt- If'ar ¿ny drrrc dr¡riog t¡¡é.rcrm of ú¿s,{gfccûc¡¡t Docroñ 
''e-Jú 

docrnirc e¡d dcuoas¡¡cs a ñüc.r.Mid_e¡bnicrh-t it h¡s '?edc au incoglrrodc<payncat to DoctOrS Et-l¡h sdthia ooc.¡æarofwch uo¿cçeyæcrr, ü*a r,rylC¡¡c irø-n¡aøc.¡.n *-a a t"rs HcaJth saidrrufupatmêat q¡i¡Åio thircy (30) days.

6J Brovr:ec lrorn th;¡d Þr¡õrx Rccovcrics gfruæcots ftour aay third party by

ff#t 
s&all bø r'tai¡od bv Doctors E.;IA ú"-ao-"à, pcroiacd by

7.4 TERM"åND TRrútrltATION

7J

?3

t':æpt rgg-e"+ This eglreucü sr'{ bcsfu oa n* Etroc¡ivc Db¡ê,n4uÃIess abc¡wiçercrqim¡cd in accorønæ_*noî6,ñ, hæof, R,. n ù¡vca¡, inÍrÍ¡I rcror cuding 
9a rle 

-rhird 
(3¡ü) **,ráö;;p¡ovidod, bwêr¡cr, øar ,4cr t" f"idrl I* 

"o¿, 
." drúfffi:ffiag¡@co¡ stall dis¡c^Êoo yearo y.ara*.o*, ,ti¡"* æ-,r¡"rrø by e pa4¡u¡na g0 da¡a'pùx qr¡i'cû aotíce ¿ú¡n *¿ o tå *"T ** or otäc¡visc inaæo¡danæ wÍth thê pronisioas hercof-

thsfufo'fn" c-qsa. rbc ptiæ qgnf" ofú:f"t";*;ãH?#ffi#fftr
æëtr\ ciócrparty Eàl, h¡t drall qrt bc reqrúåi b=õr" úis Agr.cûcútpoa nÍnæy (90) dqrs ErÍ@ notioc t GoO*,
(a) RIh¡¡o ¡9 mrir¡rtn any í,,q¡¡once aqui"d sudcreb.qgaæcq
(b) Oissoltniop, ?:t'pïn?Ëm of exisc¡-7

(c) ArdF 
"o. fof &c bcqcfit * **r.of æaqcûccfrcûr d eoyproccochg uDdc( -,.,{ be¡hp.cy * t r.dq,;îly or ïr;,,cr aûyPerq6 cûtry fcrn oøcrforrd¡,*rf+rsr åt o,ñ "

(4 
äffiåri**rcaødrntoúctÍrcrpartyrsu¡cto¡¿cc

-2&
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JffL- te -9O t4. r t ¡:RoH. oocTo ÊS t{E^LÎr(

TQ 3øã¿f,tu t28355øøl P.l4/36

tl'i'.4 ¡ø6g,4!¡(¡oc t¡^CG 3/E

(¿) Aay purporæd combin¡tioq, æasofidarioo or Ecr'c{ of tÅc a paftr, Ílfoaooócr^,of+.y,,iae craasaaioi yfc srcb parc¡r is ooc rüc *""¡"iq' *eyundcr e¡plica,blo law; provi@, toorccrl 
.Oi¡ ro iûirråI nuOli" of..;g¡¡'-rI og bc cmsidcæd grouuds for tcrmin¡rfou of täis AúîêcÆcqq

(0 Any salc 6¡ icsr'rce of a partyb so..,,üics tûar plae 
" 

ú¡or,ry of tåctotiagPowcrof s¡cü süa¡cs iu tbc^coctoi;¡p"*"rr orc'tirics *it 
"l"gsr¡ch costrol oo Sçtcabcr J0.lg97; - r

(d ' -Aay salc' crcbz¡sq"or oúcr a¡posit¡oo of eII or s¡baa¡dzlty elt of thsotlcr party's asscts;

(ä) Aay cbaqgê Ín a ¡nrt¡r's tæpcr Eauapoccqt p€{s66{cl if s¡ch ,r,o?,,.gcûcrtpcrsæocl uas rry oo rhc æsliq¡e{or ætt ecfoeûøt a¡rd tüc,bsc.,.eof s¡¡ch Easlgeqect pãsoorcl *ou¡u rn.ãi tüc costiqrcd grovÍsior oftbe prcù¡cts a¡d services cootcaplaæd Uy tisnC¡pcrrq
(Ð Ifapanygcpoæs ûo act øæd¡¡cfs itretf iu sscü ¡ ,'r-ntr??es no dÍrectly' conPcfêwithtåcprioarybqdæFryoscJqoo+rcac6r¡s*rrf

o 
'fre 

fail¡rre cf a parry Þ Bai!øfu lft=scs or cecifica¡ions raçirca oqperûe i¡ codoruÍcy wÌú üs A€¡d"q- --

(k) A ryry.qery i! c¡cb gross mircoo'cct as so ¡rflccr uçgarivc{y on rüo. .
rcputioa of tüc uonstcacüiag pârrJ6

o rf a ¡art¡r, T ey of .uc¡r rygv¿ ofioc¡r direcro,rs or Beqtúr' qloyees, is Ai¡¿ ¡e¡À*q@;*;e{tråffiffi
ldedczreprqge; üd-

(n) Thc cooqisú,m c ouisioo gf -y ã€ or 8y @od'ct q'on€T¡oû oocoqdscr fgrú¡cü ttca orc¡r,s Ëü;ä_* casodfr¡ft¡q or"idr o patÍdpe h ÉÊ if.dñc¡so_trË;õ u" *t¡* ro 
"",¡oc.iþnfff* vtcúcror ncecrzrry rãm¡åã_"ry*¿¿ or iFúc g16r. or*

73 ' f\n''Ê Fp'iìil' r{9*r"l to r*s.AgmcursrbsrrdJit øçr. ro ¡rcúan eryq¿ørr cuty o¡e56*[* írp"r.d õ L Er ffi.."* crottcrc&o Ë ItrrucrÈr b'G{cû orttls Ag"".-ç d- *å"ã;ã of dcfr,utr ¡æ forü insodos 7 2, æd*q*âú-ffi"*-" û*.Ë.äf ûtoÉ, (go) drr úer' nrincû uorÍoe *.*ù-*"dtüä arfiEE of d4rii,,¡ F bq ¡¡rm 
-o 

n uy

-Tt-
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JUL- r0-9O ¡4. I ¡ l:ROû{. tX)(:'¡'('t{!; t(tl^¡.l.t(

7-1

7-s

7.6

7J

TO 3øHeFtZlZ8356øøl P. t5/35

f r) , 4 ¡ oG !;4 5crøu t¡^cÊ 4/g

ütco<bcr¡nrty, (or g¡cl¡ tcrgrr ú¡rc if tt¡o faifurc c¡¡¡ oo( bc o¡rod vid,io o,c¡ 90days as loog as thc perty in brcact¡ þ5 ini¡i^r¡d a¡d is diligørly p*'ã;;;q¡ithin thc 90 day timc Pc¡iod whicl¡ is ¡casooa¡ty rikcry ro c.rr" o" brcã.â il;comocrdrlly ¡casoo¡blc ti,oc frame), tbÊ othcr p"rcy .oey ærui',¿¡c ùìeAgrccEcnr upoo aíocry (90) days pri,or wriaco rodcc a"¿ sot.orct-rù.f;
pccuaiury loss or *-rg* causod by srCh bæaching paf,y, in¡r,,,fiq& ;¡il;lim.ia¡ioa, afi¡¡el d!¡!e€ps. Failure by t{yl.erc-fii¿-Átf-,t .ärJ äcapiatioa pqlEacüs duc Doctors gælth i¡ eooord¡¡æ vÍrh tb¡s Aæ.-*,f
t¡ounds for iorocdiaæ tctmi¡arioo aficr lfftå¡e rø¿-erla¡uic t r"ñË(90) days ao qrrc s¡cü d¡fatrtr-

Termín^fíon hv igrrerncnr- rn tho wcatriryrfa¡e mg-ar¡ro* ¡nd Do<¡onEea[h shII nrlrallyJgrecrn urriting, ¡nbftløcar oay t-rcrnioarø cfücrivcou tt" ddê pcdfie¡ ñ "r* -rdd'.æ.--.

Noeirhsanding úcparties' egrËcûcr! üo orodifr tüis fulæt vúca ', æsrir boq¡¡se ofproqpecdyc lcgar c./cû¡s as sct forü bscain g.4r rf as a-cudo,eqc þ dric
AgxÊc{oc¡¡t ¡s ¡cquíred yr"d oc rqulaûory -rnfarc, fuhrdi"gr oa¡da¡c &sm a$n¡? Tnc¡rrznce cq'ur¡ls¡occr, ard 51¡6ft rvrreu¡lm¡-ç iqvohæs a Loæficaton srhi,cüis q¡bs-'*'[t hrycoa e5rhcrparrye¡d q/ârå -,= "*;*rpr.ì;'b;Ehndcacdpartyas oftbd+cf erÊqoid ofqi:.{grccçÃ 

"r"t urø*ø purryo'ay tcrodoarc úis.agrcc{¡eûr rryou uiocry po) õ¡r oi"ä -æ" ûo rbc dbÊrperty wirho.a eeûalry.

cFn4s n '-fllÊ. rÉe Dooo¡s rr.aht Risk costect b bcrEbJ, fncorpoarod byrcfc¡c¡cc. rr Éc arcn¡ of a coofEct bcryaúÈ Àrr..aãi rnd tt¿ Doctors
''Íe'nh 

Ri* coÊ¿ct' æc?t for.âtÞcü'rlrtB, dñ Aä; ßb2q æúoL ratbe cr¡cú fh-r tbe noao¡s gcatt Rr* co.-úáct 
"çilE ir; rcacwod, or bûcrrtririatcd by ciúcrpnrry for any **f" úp*ruäiËÀt o¡, Agrccûcûtoe5r be tcrnis¡¡ed etbe( byooctða EcattLonby !{ÍL(r¡cìÆd_âthdic.

rìvd're fhron '¡'a-r;n-trn. rn ú" o.æof ttc tc¡nioatÍou of ttb As,"c,oÊûtþ ciËcr pany for any rcasoû, ec p¿rüfrdqg-pl*¿0"*, 
"Uræ*" ro folloqrttc.po&ies aø poæAæs ¡d"pt d^by nàd;r--O"l'_ol"io iû ftIt fo,rccad æa uofl üc c"o of óe qm "rJ$Fit -¿ riîæ¡r¿ of uÍoctv (90)' aaqc fo[owirg ttu, dørþof tqo'¡nrdoo. Drúg óiù,6;q io** g.,tå ü[assi¡r ¡{yrep }úd-Aüaric Íu cfocriqg - ;rÚ.d;Ë#* of Éo rtcdicaeNctsoatÀfauagËftaaiøs 

-dcrtalæ" bí Do.,oús E ?rfü as folþcns

(a) naiaoing å æaæcrccciÉ of Dodco of tc¡niuaÍæ fcruy reao- bycüúcr party, þCors F.-lth .ñU
A¡IarL,ffiãä,

-?Å-
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gUL- ¡O-C€ l3¡44 l:ñO¡{,DOC1'OflS ltE^LTr(

TO 3øåUHlZlZ8356øøt P. t6l36

I o ,4 ¡ øcs4 5Oa(5
PAc! 2223,

A'fTAçIn/ftrr{T E

çAPtlArroN/ffNI A ìICf â T ¿ BR A NrQtrX/FÀrrs

!ryrt¡" n wigø bc,lm,, ac capiudoa scücrhto (pcr DÊeb€r pcr ruourh) *ir æ sgs%of tboPrcruiu.

NlT Ca¡s lfid-Afla.ttíc sball uako Capication paj4rocú¡s ro Doc¡ors l¡ca¡tå oo tåc teofr
(109 day ofcach moorb for aII Mecbers eorcUà h ùc Eealrb pla¡ on tnc ñ¡s (I1 d.tof sr¡ch mootb a¡d wbo havc sclectcd or beco essigucd to a l{ÍIÆarc Mid-&la¡¡ic
'PhFicianasürìrpriúârt careph¡æicÍen in t[cDoc¡o¡sltrcalrh'scrvioc A,.a. A sunruary
Iisting sbo*'iug Eu¡ouees (aad tåeir Plûlery CüÞ Ph'lsicians) will be proYidod (by
elecæni,c tant'er whcre possibþ with paymcat from Niz¡a¡e-¡a¿-etu¡tic. AIso on
the listíog stilI bc a calcr¡Iation of aly 

Ttroactir€ adjusroeas €åtÞer afufi\gor delaing
Eoxollecs' provided, howcvcr, rå¡t sr¡cü ret¡oactive a4irrûer4s mu$ bc uadc wiÉin
nißetrt @) dan ofpayørcar claims Fayneors for nort-capitdcd covcred scnices cflI
be de&¡cfcd fiom the capiatiou paJrmeoûs due Doctors geaith as provided in Soction 3.4of thc At¡Ecúûe6t- Doctors Efea¡th sh'II bc liablê for 6c cosr of aII Covc{€d Scrvie
Plovided to any ¡,{eeb€r vhó sslects oi is assigned ûo a l{tf.Ca¡eMíd-.A¡Iamic prirrry
carc ph¡tsÌcÍan, Il¡Qyidd, horoorcr, tr'æ Dooors EeaIú shall nor rÞcsive 

"-àii*ioopaJmcat' and sbell ocÉ be liable fortbe co$ of,Coveæd Services providod¡o ary ¡if".ob*
who, as of the Effectivc Da¡er t¡as bccn assig¡cd a <:rse qanlger for a procedurc a¡xf/or
is ia as hút¡tional seüing, ürdüf¡Dt hn not linir"d to a horyiuu, qnu üÀ rr.rãoo n 

"beeu dscüa¡ged fr'om èa¡e and ftoln the Ínsfiunional rcúdg or uo¡il "t ú tr. as úepanics m¡kc a daermiuadoq Ît¿r the best intcæq of úo E¡¡ollcc wosld u. o*ã Çta!t'eflitrg mcrrí.-t'rDenagcqreût of Ée En¡ollec ftoo !{n cae lvf'd-A¡Ia¡tic to Doctors
EcatF. Forpurposcs of rhis .aüacü¡reæ B, Covored Sc¡viq stãIt i¡úde Eacrgcûcy
Seryiccs and or¡t-Of-Arca Urgcot Sorvices (ht oo oùcr Co¡e¡J-S"rtio"l-pr*iø¿q¡tsÍdc of Éc Doctors tealth Sen/iæ A¡!e- For Gove¡od Señ'iccs ro rø"rú.o ç,úfuü
yae url{ptiof gtb"EftctivcDæc, Àm^Glfi,eAildr rb"rl b.;;¡¡y ¡¡,¡¡,r*
úe æs of aII s¡rch co'crcd scqvices for &e pcriod.ftr" oaab* r, lw.
r¡ considea¡ioa of pc abovo caçÉ€tioa Tro,ry r¡il o(oqÉ as sct fortt abovq DoctoõEceIS sh2tr pñvidc or arraage for ¿Il tüoso cú"red Scriiccc ro Esdlccs ær faú i¡Athcüocæ 4 an¿ t{ 

=ry 
rb reçoosìûriry forúc æ of oid *.,,ù, ir;à"dr*

of ¡tc Rloberof NT:t &¡eMÕAtl¡nrfc púydå; *d.d"g,.*i*q Ë-y, ûo Eu¡olkcdur¡ry-ary montr, 
-*ty ff äpfudon palncú wi[ bê ñe¿o t" Doctors EcaIó e cüuooth for-cz"ü r'fember- rbo capiarioB paJmeû s¡'{l bo madc rqardlcss of ttc tJ1ro oraoouut of service ¡eudc¡ed to úÊ tr¿cotcr¿ruius 

" 
gi".o ¡aonm.

I

2.

3-
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JUL-to-9o r3.4ü ¡¡t¡O¡l .ôocToRs ¡{cALTf{

T0 3øHZHIZ¡¿8356øøl P. t?/36
to¡.lrocsqsooG , 

PAcc 2e/3<

4. Capitarion Schedule (Pe'rMcs¡bcr Pcr Mootb) ForEligñtc Eo¡ollecs
Tn-j'e¡f*ín S^fntíe< and Citfu,* in rbf_C mmofigi¡flth-of VîIgiq¡a

Forúepc{iod Ocrobcr l, lggT thóugh fune 30, 1y98, NYLAreMid-Artaffic wi¡ pay
Dooos Healtb af,Icas 3380 PMPM for l{ECa¡¿ 65 Ea¡oltocs rcsiding in üe fo¡9wini
counfies a¡d cities in rrl"tagida rcgardlcss of AAPCC enc,lor hemit¡m thco in cftcct.

Ca¡olinc
Chesterficld
C¡oocftland
Ha¡ovcr
Ilcnrico

Kiug Geo¡gc
IfilS lil-rüh.o

I¡uísa
Nen¡ Keat
pgq/hatrn

hince.Geotìgr
Spotsyh¿a¡da

Srafford
Wcst¡oorela¡d

Colouial Erfgüa
Fredcricksburg

Elopcwell
Petcrsburg
Ricbnond

. _{t} rc*ccÍto carollccs rcsidiog fur viryi¡¡a cor¡sties not lis¡e<I ir thÍs Ào..t-* B, l{xlq¡e
4!-1¡1"ryt-,*+ thott€ü Dæcûber 3r, _!w, p*y Do6rs Ercelr[ a¡ Ica¡t $380 pßÆß,f,
rc$rdcss of &c AAPCC åurd/or predrluo rhcû itr #cct

@¡f¡@FÄ¡ÊñEr¡rofx.l.61 Æt w,
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9.18

Witness:

FdryPFI¡5\bOCfORS$¡fl.C.r'ng\¡'fFr@ó( ¿{¡r¡'¡ndot f e347

ID:41ø65458ø6

Officer & President

I{LLCARE EEAI-TE PLAI',[S
oF TEE MID-ATI,AÌITIC, rNC.

& Chief Executive Officer

PAGE 2q/3Q

F.vchanæ of TFformatìon. If under the tc¡us of this Agrecraeut or aPPlicå,ble law

or rqlutiation rhe parties ar€ reguired to sba¡e or excbange dztz or information,

srch sbaring s¡ e¡çh¡nging shalt be accÐEplished by electronic me^ns wheuever

possíble.

IN W¡$IESS WHEREOF, thcparties bsreto have exccuted this Agfeement on the

&:ú day of Ocrobcr, lggT-

WitûF<s: DOCTOR.S EIIALTE, NC-

/.

By:

By:

-35-

16dv-000359



16dv-000360



sEP- lû-9a tl ¡ 56 FROñ ¡ oocroÊs 
'lEALTltrsc. -¡u t0ltnu, u0.J¡ en.tJg lullult¡¡Án r. o

r80r cft^EE vc 2t? 63E 8?01
Tn*lrrricr'€æe- V
l({¡L ('tltÚ¡ Itrtltæri
?bi.tfüs4

r.æ.t t+fI{.1 DIFÉCT tr+'fr<'&¿É}'+

lD.{lO€S{SecA
¡¿r. tul-üJJ-tôr/

(rEDl l0 ?9'97 t¡: tglSl. t¡: tft4r0. 356û90¡0
Itlg"rt' r^TE:'

L/Ç NO.:

ot{E

tN
âT

IJI

CFEDIf T5
V I]REIUITÊ.

rçct eìl+a

FAGE
P. u0¿

?2
3" a.

FLO(R

ts

ara<t

6/¡ ¡

llr t
7

4tt¡{E
onA I

ffiDiffiW.IBlç^E:

cEl{Tt-Elæl

Y'5

A¡ID

P-at 5^|7- -401+141-

SEP lø'99 l5:53

F-åffi}. gloEn THE cH'taE Hå¡*{^TT^N BA(r1('
^{tt

A
Þ

BY

t

I

.aa **Í+
rA .¡o

tltl t++
Õ ¿,Ì

C
+
a

t-rllt
ç.t

ù
+fì
a

t,

I
i!! ¡ll

16dv-000361



16dv-000362



sÊP 1ø ',9U I b:4¡l rl<Ul'l r ¡ -tr'r< r'¡ã,<¡f u^ ¡

SEP- ¡O-99 ¡<¡ r 64 FROII I DOCÎORS HÊaLTH

EEALTE
tl.s>*rJc4

lD¡{IOGS{SC|OE PAG'E 2/ II

MEMORANDUM

JuIy 15, 1998

JcffEnerson, cEo, l{y'l!,carc Hca¡ù pla¡rs of thc Mid-Atl¡dic, I¡c.
StsurõtB. Gold

July 14, I99S Mcedng

Þic Wilki¡son, Tbc Beacoo Gmrp

DATE:

TO:

FROlvt

RE:

CC:

rh¡aks for tùc frank disc¡¡ssioo of tùc cooc¿rns we b¡ve rcgzrdiug or¡r Nctwork lr{enagcarcatAgecrncaL .'ts a rcg¡lt of tüc occtiry it is.or¡r tnd¿rc¡¡¡airy uì un caro wilt rr¡¡r a -cl,{u'rçport
oa 6c shiñt s¿ y6r¡ brvc pri4 rbis witlt Þ ¿ctcroir¡c æ] rcnds b úil¡-ioa ,.á c¡t¡ ùr, €ouldcxptain tbc wúlc discrcpoøy bctc/€ úc ì,¡YLC¡¡c cldms .icri*o wiü üs Mcdic¡¡c rqc*bcrs ¿odDH's cqcric'occ u¡iü esseati¿lly thc se't'c pogrbdoa. wc'a¡co rpprccieø yorrr offcr to ptovidc areûo-vic'¡¡ of claims PÎid to ¿ssis r¡s h or 1!it of üc ch'q¡s pr).roc¡r proccss" A¡i¡r¡r A¡¡dcrseo isdc{guing thc.¡¡dit potooolio coopcrrdoo wiù }rrT,c¡¡c strf'ûo Àil;fu.¡yä; roport wcwill work wiü yor¡r rcspoosible ru¡!¡gcocd porsouncl to raovc ùc u¡dit rr*g rË casu¡e úarúcy ¡re rwzoo ofouroffcr æ p-ovidcürÊ {¡cgùvieni" i¡¡cc-s.rry-
$/q of corrrsc, rpp'reciaro yon undcrsrnding in $çcadhg pal,¡rl€als for chi¡as paid on our bchalf þbrflÆe¡c in aæ 

9{ t J"þ cepitrtioo p¡yacûL For yõú i¡rrormæíoa, trc ¡¡nouat of thc Leir¿r ofGcdftbnoqd55150,000.

I uns lad o hc¿r rbæ yoa sc¡e coocc¡asd :borr tåc tíne ¡t b¡s t¡IÊs to rccqr¡cilc tbc ¿co¡l amou¡tdu¿ t Jr¡¡¿ 30. As yor¡ l¡oq we b¡vc ¡dlr¡soôd tüc ñ¡ll ¿&ot¡Dr ürn you regucscd (33,176,¡T3)
Porodiug.Prompt rtselur¡o¡ of ttc ¿¡n¡rl rEol¡Dt. To drre, r¡,c bclicvc óa paid 

"t-,m. 
bave inctudcd

crrors tot¡lbg in cxccss of$900,000.

Doc¡ors HceJüL A¡Îhur Ar¡de¡scn rnd yonr strffwi¡l bc workiog ia ürc na<t monrbs to d¿t¡rmino u,åu
ñrdrcr rdjuúrãús ¡æ roçirod.

I 1":: qfhcd copics o!1.- Dayy¡,000 ¡?orts tlrrt wc provide evcry moffih for yonr inforaaÍon.
Additioarll¡ tbc $atus of clairus ptwin foru or¡r s¡¡reoi¡! is dra wi þvc bcca ,j¡¿ *. will ga ùrc
ftrsf pryvicl in thc egcod upon foræA toda¡ .'

Tho l¡g in chims ryâT b_l coottauiug ¡rroblco. Thc hforEr¡¡ioo iÊ¡i rr,g b¡vc ís vory rccc¡r¡ ¡ad is
zllG,dy u¡tdcr rgvier¡r by boú of otu org¡¡¡izdons. I bcliaæ tbf wc nead the rcsults of rhe c¡¡rrãÍt
rwicw rnd ü¡e A¡rdsrsc¡r andit ¡o bcrtcr u¡darg¡d and dcfiac tho siu¡¡ion.
I å:vc looked igto issr¡cs strroundlng tbc timcly rcccipr of cr¡ollmcr¡t informarion, elong wi¡þ t'¡s
crpittion pa)üonl r¡¡üroriation tnns¡nit¡|, üd a,ü¡cr inforrnrrion e,chrngc ¡"s; t h¿ce boc'
rssrscd th¡t ws will ¡ornptty dôcas errd ranody problans on our p¡t. If oot, heyc so¡nconc com¡cr

NLYCr¡..DOC

SEP lø '98 ¡5:52 PAGç Ad2
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. sEF- I O-gA t 4 ¡ 9l FROÈ¡ ¡ DOCÌoRS itEALfH

iO lnbHÌ¿l¿u356øølE PHstr.4ø4/úrit

lD¡{rsES{S€Ot , PAçE 3/tr

roc dirocrly so tt¡rt I an :* of ûc opca iss¡Ês r¡¡d eu cor¡pr¡r u,å¡¡ yot¡ ac hcarbg þ úc r¡ports tgrt frora ourþiut opcrrtions acctiagi
P¡æsc lc oc know urüæ yot¡ witl b¡vc soruc rts¡la Êour ¡,our reniorv of tho ir¡forru¿tt¡n wc providod¡æstctdry od tÌro CN{U Ræore

orn Agrctocst wÍô NnÆ.* b vary ùnponut ûo u$ ¡s dcaous¡¿æd by tr¡e iwccac¡¡r wc b¡vcceç! 6¡¿s io provüAg rnÍmomrpod nodicrl ln iocs ø lldär**g"d cara me¡nbq:. Vl¡ilc üccoc¡ of shims rtsol¡¡i.oa cz¡ h¡và üomoet ¡aio,¡s *Tcq;;;-rtc roo¡in dcd¡€Þd to tt¡c s¡cccssof ü¡c relrioosbip *9 ry iod úê.grÊGocût rËpft" o.i¿ø¡-c* u€ E¡r yony Gor¡ccrnod¿boÜt fu Nctwork }raúg€octt n¡raaeq r'd bascd;" ,h;hformrrion wc caegorlzlþ endunüditÍoÛ2lly dÛF¡tÊ óú Doctcs ttcr¡t is rcspoasrtlcr* aì-" s6,000,000 ort"-"ì¿ra, peid to&ç' lbc¡cfore plcesc bc o¡ ætice ür¡ú wç b¡vc'*, ".i";öo?o¡¡r igtts .,rd privilcges u¡¡dcr theAgroeolcat Wc coçca both ¡dæ to kccp our cor¡vcrs¿tío¡o "úi ties¿ n¡4tors oæñdcaci¡I. Tb¡n¡csforyourhclp.

Tltsl9a 2

S€P lø '38 l5:52

NLYCT¡..DOC

PAGç ød1
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SEF- ¡g-Pe l{ ¡.SS FtOll ¡ OOÇTORS HEALTHEffi t D r ¡¡ 1e654 SeO6 PAGF .l/ I I

&AbxE

.C, frlæqta¿Xú :vnôætt¡¡Drna
of rùlÍdd¡l¡qi,tæ,
õol trcLolÈi¡Ë
Cruàú.¡{r¡æ<t fOaro
9,û¡)..t.:¡otü{¡¡-I¡¡

Þr¡¡tB. Gold
ClúdhætiwOõÊEr
Doctc¡E¿e[t
to.sl ltfiIIRaGdB t0lFlr
OrüÉtlfU+MD 2¡lI?

Jtfy 17,l9tt

RË tuly 14, l99SÌ,lccilg

Drs$rrr¡t

D.
dCúicfEæÉivo OfEE

Süs¡ûS.Iãtoslg
B+åWìæ:

-lc'rftrt¡¡- 
ËfÈrftrf=iF*ay ¡-ü(& t-ECæ7É!r Jt¡¡fl.<*rÇ-,qr*¡í E-að r¡.r!a; rrro: råÈl-r¡âAl¡aß f_

,{ppcdy ¡oc ¡od I rçcedc¡ dffar@ Eêcrn¡g¡ aû i¡fy ¡4, I 9fi .

As¡83 06'r.T.-"* b rcur-hly ¡5' t99s r'-ro rÍú wlhb I do ggg cooæ+ ô!r æ!èrrion

ËæËËj'Ëñ#^NlI C¡¡ç 65 -{+ot E¡d b }¡tlcro t'c+A¡¡ø¡ c.'.t-ts úg "rro.¡rr ã16. q¡¡tãpÍ¿ä o¡r uffiiËffiffii$'ffiuiffiffi
cnrod by DHolfÍl-Crc ]frl-¿td¡qiid€ sct-"êñdúåidsiofú¿ lrrer,oc¡ü¡a tsr--ofqÊdh

In ¡dditioatoüa¡stiæ iayæoqo wiA rÂicüI¿|r¡¿gçq tbc e*dpr¡+np¡ co.¡t¡åls
¡q, r¡stirn¡¡b&$ È öoib_r-ccpbc-U t rhnaþ ï,ecúêSpriilú
Fn$f-¡ù b r.Ð"rolt fä,r ¡..s ¡UpOO,ffi ofrùc cl,¡s¡¡ *O-tÐffide- Pl¡æ En{c tb't úcrÊ b æ rclco.¿'c 6r ô¡¡ rs¡adoc, .dL È dt t¡"¡"qr 

"*i""r"¡y nA-hi* ¡ryIcr+ût urt¡ct ryt !¡vcro.S¡sra S- Ldor,Þæd ææ Jun¡ 14 ¡Þ93 i!¡d "*¡"t "*pf,
's@rpo¿úEd¡æroturdys,1,0ü1,æ0ad.scdtyc¡rurd¡¡typddctdú--o0-;!¡¡;r,d),,*:-p¡. re"f h r&uct coop¡ao¿ ,& riu 4¡ =rr..r.ra oæ¡.ad of ú. ¿t¡.s.d ;q:I*,ø.¡aou¡¡r
r$rr qo ecUcs frs raot¡rt fq' ptrrneay ^¡.sr" rôicô rc bcg d!Êe ¡¡r¡¡ú;Dfíü b"-qÎælypo¡td to)rur¡ÞEL

I¡ m, lær_rrcn¡o_(¡sd olf ,r¡þ ¡ { BÊ.lrhd ras se6-gviç: Alor¡ b o}v r*-",¡s € qá¡cùE rÈÈÉ to rgr€É,turtú bú oryzËúiø r.aedo¿lcræd to ryiqgä u¡ut ;¡t "tË;".t

CC

SEP lø '98 l5¡5? PA6E.øø4
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' SEP-1O-ÇEt t4 ¡.56 FROtt¡OOCToRS HEaLTH lD¡4 I965{5Cl06

Vh Tclccopy ¡ud U.S. Meil

.1800. ¡rErr.ó8r.8265

PAGE 7/II

DOCTORS
HEALTH

Irlr,{r.iør.93r cttbù4

S€ptcn¡b€r I0, 1998

Standby l¡nsr of Crodit Dcparurcar
Cþsc Ms¡hå¡taaBâDk
55 rü/arer Srcct
lTth Flooc Room l7t0
Nerv York, New Yo¡k l0'4l

Mr. Rích Ditizío
Vicc Prcsidcot
Chasô þfa¡¡lu¡ten
205 Royal Palm Way
Palm Bcach FL 334E0

Rc: Lcucr of Crcdit No. P-3435a2

Gcatlcmc¡r:

Pr¡rs¡¡nt lo lty convcrsatÍo¡ wirh Mr. Ditizio thís ¡nomin& Doctors HeâIth has notiûcd
NYt-care Health Pla¡s oftbc M¡d-AtJaüic,Inc. (î,¡11,c¡ie) th¡r ovcr so,æo,oooir
claims obligatious tbcy tuvo idcatifiod for ou¡ acco ,'ìtâre in dþunc. Thc docr¡mentadon

"?P"t 
i"g tbis diqPt¡tc' ow oomnunica¡ion of¡his diryrrrc to lsy¡,6aîc. a¡d othcr

rclwant coc,cspondence is anachcd.

ID ligftt ofthc fo¡çgoing, Docton Hcalrh hereby foroally gives ctrase Ma¡¡l¡attan Ba¡k
noticc that pursrant to Pangraph 4 of ¡b¿ San¿Uy læncr ãf C¡o¿¡ç lvy-Lcarc Ì¡as failed
to satisff thc conditions Bæcssåry for ctroctuatln! a dr¿w. Spcciñcally, Doctors iå,r,
hâs dþutêd and NYLC¡re has æhowledgod t¡"t,ræ bavc disputcd ovcr $6,000,000 in
ctaims, ad wc bavo informod NYT,CarÊ th¿ oro and abovc thc aiçuto¿ ar¡roìr¡t, oßcts
e¡<ist of at leas 52'300,000. Moreover, we b¿vc ¡r¡cc¡rtly scûtlvlllCo=, ¡,.no"¡,t- 

-.

lccco( acquircr ofNllLCarc) aod ISTLe¡c's former pae,nÇ noticc rbar they havt
comptacly brc¡chcd rbe€¡oemcnt rbrtrrndcrpins,hil,"noiròro¿¡r in qücstioo hcre
which purs in dispute aruourrs in ç<ccss of S20,000,000.

DOCTORS H E^LrH. ¡NCORPOR^TED¡04'lt Mr¡t t(¡n (ri¡ct: ' r0¡h Ftoor - olta3, vrrt¡, M¡r,r¡-iJtrfz - t¡0. ósr
sEP tø '98 t5:53 Þot=c .tîr1
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5c,r,1ë 5ÈJ 1Þ¿J<, Ta\vl¡ r¡rcñ r¡ñKÞuf(¡

sEF:lo-rgG¡ ¡{,t6 FRo¡l .ooc.tgRs }tEÂLT}l

W ¡ É9 s9!ÜOa r r

lÞ¡tr966{5Ê06

Chasc Ma¡hamn Ba¡k
ScpErubcr 10, 1998
Page 2

R Ðuryer, Jr.
Chief Financial

cc: Srewa¡t B. Gold
JeffD. Encrson, Ìfyr,ca¡e Hearth pra¡rs ofth Mid-Atrântic,Inc.

For all the forcgoilg tìtâsoûsr Doctors Hcahh requirÊs rhd ch¿sc løæba¡¡a Bank notcompry wirb rhc drav reEresl nadc by Àrraco., -¿ ,"t íoÃrn comprying wirh æyfutr¡e rcqucsts t¡ntil you ¡tcoivc ræticc aon oorr¡rvzc"¡c 
"iåboctors Hcalrh rhat rhe

frätå*.- 
thc partics rrc resolvod. pt."sc 

"ali;;;;:r your cotrcges ra"e ar¡v

ç

eeqe a/tt

sEP tø '98 ¡5!53 oÔêe oa^
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NYLCare Healrh pla¡u of the Mid Arlar¡rlc. Doclors Hcalth
Monrh ly Capitatlon Cahularlon

for the moruh of Dccembcr 1997

PCP CAP (P¡6 ro
Clinic Ç¡p ¡p¡¡ to Physichn Croups)

PCP rol¡l

Chinrr pairl
¡n¡utiort
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Monttrly Capitation Calculation
For The Month of S 1998
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RE: Scpte¡r¡ber 1998 Monthþ
Capltatlon Catq¡ldion

DOCTORS
H EALTH

/rl rÀe.!:rt.$aat c/ bhg

September4, 1998

Jeff D. Ernerson
Presijent and Cf¡ief Exâqfive Offier
l{ìtCare Fl€alth Pbrtg of tñe MIJ-Aüantic. lnc.
7601 Orâ Glan Drtuc.
Grosnbcll Meryland 20770

DearJefr

PAGE À/II

I rccÊntly rocclvcd e copy of thc Monthty Capitation Calcr¡latior¡ for thc month of
SeÉember. 1998. I was surpri.çed to see thåt !{YLCaæ has unil¡teralty docided to
cfiange tfre rnethod of calanla{ir¡n forSe¡enrUer. The calo¡lation. if dór¡e consbter¡t
with the method of calculaion br overy montf¡ of the cor¡trad perlod prbr to Scptembcr,
1998' wot¡ld harc revcalad a ¡rct positive cash b¿lar¡co in f¡vor of Doctoæ Hca¡ih ln the
arnount of approximately $1,4411,O47.

\Mrü¡oljt cl!Þlsl3tlon, NYLCarc has norr ctrarged ræ for -clairm inct¡rred br¡t not
paid through At¡gust 31. 1998'. Plcasâ ravicw tt¡e er¡closed copy of 61e Septernber,
1998 cald¡lation ar¡d cornparâ it to tl¡c enclosed cop¡es of the Odober, 1997 th¡oug-h
Argsst 1998 cafct¡htions. I wot¡¡d approcietc your prompt ass¡stance in having thJ
SeptemDer, f 998 CeÉtatioo Calq¡latior¡ rodone consisÞntwittr prior perlo<fs tõ shorrthe
abow mer¡tioned pocitÍvo æh balar¡ca h ourfavor.

As you know, we still have ¡ lot of íssues to rcsoJve. This b no way to bcgin that
proccss.

Ir
B. Gold

Exeq¡tive Otfiæî

cc: Susan LcflowiE

I ù,('ft ,tÈ: I lt:tt.tt t. II,t¡ uaq wÅ,tttt
à:¡írfã1drû¡¡f¿bUl0 ll¡¡r . tio.tr . t(Ìh lJÞ,r . .h tr5 y¡tL. rtl] ..! t t t I o t t(r,t¡.¡a.f¡Vtt . fttp?.rjtt. j¡lÍf 3

Oryire¡\ûlL(l¡rrrr¡rtia¡lert!. f tÍ{It(h<ri.þl)riwo!i.dr.tlfr.¡¡¡o$¡LMl).Jtt¡:.rttr.,{p.:ßHxt.¡x¡¡.jml.rtrdl
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¡r f L!dfc vu5t5 r¡v¡r¡Y¡
(Note: cla¡ms Expense only-Does Nof lnclude capitation or sfop Loss premiums)

Month of
Service

,,["^f uu,o-- ¡o", 'J{-r..

Uf'+

Merilber

Werghted
Average
PMPM

H
= Tolal ol G
Total ol H

fht5 nformalton was
provrded by Grca Pastor of
NYLCaT¿ on or aroqnd
Novernbcr25. 1997. Hê
3u99êstcd I usc complctct¡on
laclors lor May through Junê
bcc¿usc ol ¿ claims paymcnl
backlog. Thcac lådors
¿pproxrî¡lô h¡¡
fêconrmendatbns.

Thi3 ¡nlormat¡on is basêd on
tñc paÉ €¡âims d¿te pfovÍtêd
monthly by NYLCare. Thc
comPLt¡of, ladof3 uscd afc
our bcrt c¡t¡melc ba¡cd on
payment lå9s s¡nc€ Octob€r
end rellccl thc cxpcnseS
rêcordcd h the JunG 30
t'n¡nciâls.

¡{50.00

3¡l0O.0O

¡350.@

s30(,.00

¡250.00

¡200.00

3r50.00

¡r00.00

350.00

3.

Aug-96
Sep-96
Ocþ96
Nov-96
Dec-96
Jan-97
Feb-97
Mar-97
Apr-97
May-97
Jun-97
Jul-97

Ocþ97
Nov-97
Dec-97
Jan-98
Feb-98
Mar-98
Apr-98
May-98
Jun-98

3,000 $
3.200 $
3,464 $
3,700 s
4,036 S

5,679 E

6,086 S

6,483 $

6,877 $
7,268 $
7,899 $
8,354 $

9,375 $
9,900 $

10,266 $
11,378 $
13,480 $
13,141 $
13,942 S

13,498 $
13,469 S

353.38
353.38
353.38
353.38
353.38
353.38
353.38
353.38
353.38
353.38
353.38
353.38

400.17
400.1 7

400.1 7

400.1 7

400.17
400.1 7
400.1 7

400.17
400.1 7

Eç8qEõÈààã
å.åo8ÈåËËÉËå

-+- Total pairt Cleúfl¡ -.l¡- Total Estirnatcd Clairn¡ ErpGniê

ãÈÈtBBBBB8ÈåÊÉÊ.åå€
-rÞWc(¡htêd AvËregâ E¡tÍnated Ctaims Erpcnso pMpM

FÈ
oo
L!
<ì

le t rhe source for the above pharmacy costs PMPM between August, 1996 and December. .|996 
are quarlerly averages provided by NyLCare. The

''¡urce for lhe pharmacv costs PMPM between January. f 997 and .tuty. tssz i. . .onìi ri¡ri;;il;;;;r, reporr from NyLCare The source for rhecostsbeh'veenoclober'1997andMay. lggSistheclalmsdataprovidådbyNyLbareeachmonrh. Acomprerion lacro¡or0.szso/ohasbeenusedfortheJune pharmacy costs onry due to the narure of rhe arrangement with Express scr¡pts.

June

Non-
Pharmacy

PMPM

Pharmacy
PMPM (r

Total
PMPM

Completion
Factors

pharm
claim

Non-
Pharmacy pharmacy
PMPM PMPM

Tolal
PMPM

s 34.97 $
$ 34.97 $
$ 38.57 $
$ 38.57 $
$ 38.57 S

$ s0.19 $
$ 41.50 $
$ 38.96 S

$ 54.6s $
$ 44.17 $
$ 39.90 $
$ 37.49 $

$ 270.87

$ 330.16

$ 325.13
$ 297.15
$ 325.28
$ 338.15
$ 377.67
$ 349.62

$ 387.93
$ 332.99
$ 309.78
$ 270.30

$

$
$
s
$
$
s
$

A B C=A+8

65.74 $
48.54 $
51.56 $
38.97 $
32.60 S

32.81 $
44.28 $
32.19 $
0.19 $

235.90
295.1 9
286.56
258.58
286.71

287.96
336.1 7
310.66
333.28
288.82
269.88
232.81

355.22
328.43
335.45
333.03
323.24
360.48
280.92
r 15.38

3.01

$
$

$

$

$

$

$
$
$

420.97
376.97
387.01
372.00
35s.84
393.29
325.20
147.56

3.20

E=A F=g/D G=E+F

$ 34.97
s 34.97
$ 38.57
$ 38.57
$ 38.57
$ 50.19
$ 41.50
$ 38.96
$ 54.6s
$ 44.17
$ 39.90
$ 37.49

$ 235.90
$ 295.19
$ 286.56
$ 258.58
$ 286.71
$ 287.96
$ 336.17
$ 310.66
s 333.28

$ 317.73
$ 323.98
$ 302.7s

s 270.87
$ 330.16
$ 325.13
s 297.15
$ 325.28
$ 338.15
$ 377.67
$ 349.62
$ 387.93
$ 361.90
$ 363.88
$ 340.24

s 428.21

$ 38f.97
$ 399.54
s 397.46
$ 383.9s
$ 448.10
$ 427.00
$ 37r.53
$ 367.20

s 65.74
$ 48.54
$ 51.56
$ 38.97
$ 32.60
$ 32.81

$ 44.28
$ 32.19
$ 32.28

s 362.47
$ 333.43
I 347.98
$ 358.49
$ 35r.34
$ 415.29
$ 382.73
$ 339.34
$ 334.93

o

90.9%
83.3%
76.9o/o

38.5%
96.4o/o

92.9o/o

86.8%
73.4%
u.0%

DH Claims
Experience; Nvt-cãreõtaim.l

Experience
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SEP-IO-qe t,¡r'55 FRO¡1¡DOC¡''RS HEALTH

DOCTORS
HEALTH

kith.fui$.g oleøitß

Yf¡ EêCSn'fn n rm¡ US v rr,
30vß9-su2

JetrD. Emc¡son
PrÊsidco¡ a¡d Cliêf Exccr¡tive Offccr
NlÎ,Carc Hc.Irh plaos of ùc Ì{id-Arl@tiq tnc.
760l Ore0lcoDrivc
Crccûbclt, À4arylrod ZO77 O

DcarJcfr

1O IH€i¡¡i¿l¿835bøE rc PfìGts.øIØ/ø13

IDr{¡0€;S¡¡5AOg pAtrE 9/t ¡

Aug¡;st 31, t99g

Jr¡st a fcw shon s¡ec&s a8o' you 
"Ttr mc th¡t you tcoain dcdicatcd to uying to ¡ualccùc relaionshþ work-o væ to¿ai it prins ,oe ro ro ,r* wc are uorlds *arL AcÞ¿,slnDounceocnt today tb¡t it wi[ abaqdon tåc MediCarc budncss covcred by o'r oon&ect is like adca¡h blow for r¡s As I bave rçcarcdly told yoq ,h"-ñr* of Docrors HJ¡¡ dcpcods rgonyoL If ÀrylÆare'A¡oa ebardons us Dow, we wiII bavc uo cboicc bru to purs,¡e lcgal artionrü/c takc no comfort in tåat, hü Dcith€r should yor.-Tl,o-* o Nlll-ca¡+Acua from s¡æhlitigetion co¡¡ld be coormor¡s.

w'c nccd a busincss ooeüi¡g wítb you ¡¡d a¡ Aeo¡ rçrcscmtíve rÌ,is week no try ûorcach an irn'cdi¡.c rcsolr¡tÍoa of this ñ'nr"r. we havc arr.,als bcca âbte to find hsiucsssolu¡ions wbcn wê rDet Ín tbc paÍ, br¡ tbc r{gÊricy of this sin¡aion rcquires imncdiate actiorr.

Iæt ¡ue r€raiÂd you of sooe of the bistory bctr¡rìlea us, ,r-d,¡g back to bcforc DoctorsHcafth and lfYÏÆarc actrnüy cotered i¡to thc l"tc¿iCare Nctvo* lvfanageo<rt Agrococnt (tbc'agrccocat) in tatc s€Pte@bct 1997. Aft"r -"drr.trrlt b.iog unwillíng þ do\¡rustreâe risrÞIYle" ¡tøcotr $ased its position in thc o-rr"ãr-lggi -b* ""jt;. ia M.¿¡c"r"busi¡ess' Docors l{ea¡tb w¡s i¡tscstod h pu,,¡iug;rh ;*h"* b", ñ"lJ-hisrorical cos¡.fata ôom NYT,Cæ to a¿Ir¡aæ fu -To"i" forõi¡iq, ,i *t an a¡aqgcrr¡crit. I¡dcc4 wewcre so conccracd abor¡t rccciving l{YT-C¡¡e's hisro¡ical-cog d¡ra - -¿ ouîà*l} rclying ryonthat da¡e's acq¡ra€y in corcring into this "er*rnãi--tt *r Ínsisrod upon inclu,fi.g thcfollowiag lrngu.Ec i¡ thc agruocar's *Rçrescntations 
and warrandes- scc¡ion:

"}JllLCúc Mid-ett¡utic rÊPrcs@s a¡d warr¡u¡s rha, þ the bcst of its knowlcdge,thê historicel pharn:cy' iDstiûrÍon¿I, urcillary 
"n¿ 

c+itacd ca¡rcor¡t costspreviorrsly provÍdcd to Docors Health * 
"."uå," 

io ¡f i.rr".i.l rcspocrs. The
Partics 

^gree 
that as soon ¡rs practicable afier closiug rhsy wi¡¡ mcct a¡¡d develop

,lr-,¡ \t.¡ x¡¡¡,i,a.þ . ,!a:,,:l::,!i#;t:::::i:i::ä:,r.i..,-¡*x,.,?e.,.,i*.:!.î!
{ hr rçr uilt' ( irsrnv ( lr¡re I ll ' t t.'{lr ( hrriÛc f)lrr ¡ .'i.¡ir. r.3r i a r.ir,;} u¡r^ ul, ,j ¡ I tr . r f ¡r,.r¡r,3.jrt(xr . :!1, :i.t¿:.,r\lt

SEP lø '38 15:54 eolÊ ø,ø.o
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SEP--¡O-ge l{ ¡ $,6 FRC'tl¡ E,OClORS HEALTH

lU,lgÒ¡.¡¡¿1¿ÈJJ)ÞøølE fñeÉ o¡ ¡/ Úrr

t0¡{lO€S{S9Ot t^OF tø/tl

JeffD. Eoc¡son
Aug¡¡st 31, 1998
PagcTwo

tt appsopriarc schcdulc to this Agreerrrcnr ßo cmbody any sucb pra/iously
provÍdâd cost iaforrnarioo'

After cor¡s¡¡srma¡ion of ùe agrccrreor, hor¡ævcr, it bccane appar€r¡t rh¿¡ Nlf,Carc t¡ad not
provÍdcd Doctors Hcâ¡tb with accr.uate cost d¡a - paticgtarly as to pbarnecy cosrs. It took r¡s
¡¡6nrhç of painSakÛg vork and rcecaled dÊrrrrnds forir¡fonUa¡ion ÈOn rcu to lca¡n the U¡¡rb
about this opazrion's ¡ct¡al costs Iu åct, in ¡a historic¿t cos¡ â-m ì(ryÏ,ca¡c cleimcd toal
claims co!¡s PMPM of approxinacly S35o per montb oD âvcragc ovcr the year pdor to tbe
agroqrmL Yct Doctors Hcalth's cstina¡cd æal cl^i't< coss PMPM wcrc Eorc rh¡¡ S4O0 thc
vcry firs moul¡ of o,pcratim ad bzttc rcnd¡od d ùat high lã¡el qrror si¡cc. It ìs no wonder
üca, thât today our @¡¡tract coçs b¡r¡c provcû to bc mrrch higb!( thr', wùar we o<poaod ûoar
or¡r r*icw a¡d reasonablc relia¡cc ryoá XffCare's hisrorícal 4ara, which puport"a ø show
mrch lower cOStS. IDdoad, Or¡r total loSscs rrrwl¿1 rhis aglecrncr¡t Dow qcccd StS m¡il.Íon ID
shorÇ therc wes somøthing teribly rryrong with thc hisro'ricâ¡ aaø tb¿t lVlS-Carc proftrcd, to rs
to ind¡¡cc Docton HcaIth to cû¡cf, i¡to th¡ agrccancnL

We bavc cacot¡slcrcd a¡d wortcd æ ræolvc othcr problcms $,ith NYl,Cac throughotn
this rdadonship, a¡d will rrot eurtpt to repeü dl of üco bae. I mr¡st raention, bowãa,
l{ll,Carc's pccsisreot inability to providc i¡rform¿tion neccss¡ry ûo rcconcilc capitarion pa}æaclrs
and tbÊ a¡nou¡fts th¡ú hvc bccn Fid for medical bcncfits. Iadeo4 your colleaguc, Sgsan
I¡ftowíta acknowledged f¡ a June 29, 1998 lettcr to mc tbar'[wJc are aware of thc íssucs ùat
you bave hâd in rccouciling cligibiliry ¿r¡d montbly.rFiation reports- yet thosc problc,ns bave
pcr:isrê{ rn¿l s¡¡'¿''llc fs6 on¿ busÍncss wcc tumabout of tlre parties' rsr¡ic¡¡' oblþdions have
la¡gcly gone unhecded. Wc e,rc¡¡ ins¡¡¡rcd the cost of a prcvicw proccss bcficre clairns paynent
to try to ¡void the ki¡ds of palroent disputcs tha have ariscn in rcccnt months.

Of co¡rsc, as we proceodod in good åith thmngboru ou¡ rela¡ionsüÍp wirh NYLC¡rc to
rcsolvc ùcso Íssrcs, wtr w€8ç t¡!¡warc thar jr¡s¡ mou¡hs aûø cnrcring into h¡s agrecmeDt, AÊbâ
would be acqu¡ri¡g l{llLCac ñou Nçq¡ Yort Life. A¡¡d'*e ç'c¡c also ccrtahly r¡nawz¡c tb¿r
within weelcs of tha¡ ukcovcr, Aet¡a wor¡ld be annormcing its in¡cation to gct or¡t of rh¿
Mcd¡Crrç business tkougborn thc cornty. Tlal so$æDcc of eve¡rts u¡!¡oqn !o t¡s d th¿r timc
of or¡r eg¡Êcacot Eay low c¡plain rnany rhíngs: for aaople, wlry you .ñ-''gcd yorr position
ar¡d ag¡ÊÊd to ooatrâct out thr McdiCarc busi¡css juS monús bcfore tbc ¿tcu¡ dcal with Ncw
YorL Life, why you withhÊld inform¿tion aud dcleycd c¡¡ins proccssing so rhar o¡¡r ñ¡ll cocr
ramiûcatioos would not bæome so known until afrer the AÊùra takcovcr, u,ùy tbcrc was a huge
spikc in clairns pa¡æeaE aftcr rhc Acúâ taleover, and wüy or¡r b¡sincss now hanç in the
ba¡å¡¡cc bcca¡¡se of Ae&a's tnnounccmÊnt tdzy. IndcÊ4 I now r¡ndcrstand th¿ out ¡g¡Ër¡oãlr
savcd NYLCere morc tþu SI2 nilliou d a most propitious riroo for Ncw Yo¡k Lifc - just
mor¡ths bcfore the Act¡r¡ dcal, th¡rcby potcntially infleting the pricc thar eeua paid in tha¡ dml.

sEP ¡6 '99 t5:5ó PÊGE . ø IO
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SEF-'r o-98 ¡ 3 , Fz FROtt ¡ DOcTgFls HEaLTH

cc: Micha¿l J. Ca¡dillo
PresÍdent
Act¡rsUS Heâ¡ûé¡a
9t0 Jolly Roâd (USIA)
Blt¡cBcll, PAlgl.?2
nstn5450r (ñi)

LLf.' tv I h9¡ ¡ c ¡ soeJÇaú ¡ É e. s' L ¡ e

Of coursg Acùa's pblic pronounccmc¡Í - while te¡¡ibly to our busincss _
can¡ot cþagc tbc fa.f that Docrors Hca¡ttr conti¡ues to h*c a binding egræarcnr with
bfYT,Caæ. Tbcre is no lcaal basis for tc¡t¡i¡øng tber agrccocat rbpty bccausc Actn¡ c¡¿ats o
get oú ofthat businÊss in sclcúod arcas incltrling ous. And any oùsr a?r¿rnFr ro tcrgùr¡¡¡o or¡,
agê€o€ût uow would claly be puexunl aDd Ín bad ÊÍtb So Ia rhis leücr scñ/c as notice tbat
r¡rË çæ not tolcúatc for any firthcr da,rnagc to our busi¡¡ss or bwiucss rcprÈtiou. ¡fyLca¡Ê-
Atù¡'s acrio¡s bavc already C*:gcd Doctors HceltL It Ís tina to repcir tbc danage - a¡¡d to
do so Ím.mcdiarcly bcforÊ it bccoucs Írreparablc.

JctrD. Emc¡son
AW¡¡lÊ3I, 1998

PagcThce

It is now clcar to r¡s tba u/e wÊrÊ frardulcatly ffirr-l to coær into tbis agrêcgeût with
NY:LCãre acd b¡.æ bcco oa a'stippcry slgrc- of 6n¿ocÍ¡l losses cvcr sincc. To da?, bssod
l¡PoD our purPôrÊd good åith ncgotiadús wc b¡ve reÊ¿incd Êon filing litigpûion, d,eÐite thc
desirê of some sharcholdc¡s to do so. Tbcreforc, we will h¿vc to pure¡Ê litigariou abscat pronpr
rcsol¡lion of this sin'arieq. orr lawyers æll'rs tlat we "aa scck both acûrzl and punitive
dæoagcs in s¡ch a fa¡duleu induccncot a¡rio¡u lrdcod, I woüd wdcome thc opporurnity to
clcpl¡in tbcsê fi.fs ûo Acma, u/å¡ch only reccutly acquirod lflll-Cae frou Nqur York Lifc ¡¡rd
tbcrcfore may bc unawa¡" of this Ìristory. Moraovcr, io any fr¡n¡rc lcgat plocoodings, wc would
also scck rccovc¡y for other tortíots and contøør¡al brcacbcs uùich havc cosr rrs so dcarly.

As you know, I børc r¡orkcd ba¡d to avoid rhît roa¿ It is not too la¡c silt ro fi¡d
coltûou Sfot¡Â4 bttt timc is of thc eslcrice I b¡vc eoployces, phpicim sbareùotdcrs a¡d oth¡r
sb¡r¿t¡olders to protcct, aad you bzvcplæed all of rs in scriors jcopcdy. rü/c sa¡d ready to be
crcdivc in åshionÍng rcsolutio¡ts ùå¡ utork for dl partics. Wc wor¡ld anca bc *itlÍng to considcr
Doctors Heatth cveooally takif ovc¡ this cotirc opccation ¡nd døIiug di¡ccrly witä HCFA. Wc
rernâi¡¡ raÅy to tallç â¡tbôugb givco tbc cnornot¡s ougoing dâDr¡ge tbat r¡¡e a¡c Bow
crcpcrirrtciug uûdÊr this agrecocm, wc u¿cd a proüpt ¡csolution of or.s orrscandlng diçurcs.
Othetwisc, ulc will havc to trkc app'ropriac lcgal action in thc Ímmcdiaæ fi¡tr¡c.

lO.{1O65<lS9Ot locF ¡rl¡r

Sinccçgly,

ét-
14"*rAr

StçinartB. Gold

,)ørætaaa¡d Cticf Exoqrtivc Officcr

ScouMurphy
SoÌ¡ù E¡st Rcgioual l"lanagcr
AÉúaUS Hcalùcarc
I1675 Great Oa&s Way
Alpbarcua OA 30022
770rt4+r08s (åx)
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SEP-¡1-59 ll¡05 FROM¡DOCToRS HE¡\LTH INC ¡D.qlø6S4356S

TXHT#ilI-IH-
VTA FACSIMILE A}ID RECULAR À4AIL

Augusr 13, ¡99g

"ioF t/ |

7601 Ora Glen Ddve
Greenbett, ¡,4D ZO?O
30f ,441.1600
800.635.3121

Writets DfD
301.489.5650

S¡ewa¡t B. Gold
Chicf Execurive Officer a¡rd president
Doctors Health, Inc.
¡0451 Mi¡l Run Circle, lOrh Floor
Owings Mills, Maryland 2lll7
Dear Stewart:

It is incumbenl upon you to comply witl¡ thc terms of the Leüer and the Agreement.
Sincerely,

Susan S. Lefkowitz
Exccutive Vicc presidenr, Health Ca¡e Delivery Serviccs

SSL:aa

cc: JeffD. Emerson, president and chief Executive officer, Nyr-care Mid-Attantic
\l6lLtl¡voo:rvolt\ltoMrM\A vÊNl^^wOnDlSUS^tÂlEr¡lfs\S 

Ootd Lù ¡-¡¡ doc

We ¿re in receipt of your lener of Augusr(oÐ;;;;;;,'ïär*M.r.c;.'H:;;n'3',årjjiå'riïå-i,-;np*93,?::ä*i1ï:rîi:
Iener is ofTìcial norification 

"iu-.r*'f"ii".,¡on ii ;ffi;î#r of Agreement berween N)rLCareMid-Arranric and DH da.rcd ñ;I;ì;õà. e..oiJ;;;" ,¡* ;;s'ss; ortha¡ l"ne, orAgreenrenr,DH is required to D8v all deficits itn*rà i" ,h;ü""rn,r¿;pît"ìion-c"r."ì.i¡ã"T.port 
(Report)within five (5) business aav-' orrc"eipioi,¡., repon. eí,¡¡r'tiru, N-yLCare vi¿-Ãimric has nor

reccived pavmenr of the aefic¡¡ .¡orrÄii t¡e Juri R"ü ä ;îe on Jury l 5, ¡ 998.
Because rhe paymenlperiod hæ now r*y:-d..1.-fivc (5) days arrowed, a¡d because the ro¡arilil"il,ï:i:::s:{i{ü':¿,,îï:¡iî'ï'.'ilil.ïl,rrîJ;:::l,.ü'Jå..,',,,ffi 

î}ilïlwire tansfer, alt amounts oweâ. fne fr¡ila¡nount owed at this time is $2,615,20g.69, Iess thc$s06,06E.s3 surprus 
l,:*!:Àl;*--:ül: or $2,¡og,r+0.ii-in tor¿r. paymenr is due;iå,ïï'iå':ïîåtï'#triî íö;Ë;;:';;;'"*"ålJ.,pon¿ ro your Augusr r 0. ree8

SEP ll '98 ll:lØ 4l Ø6543565 PàG8.7'?'l
16dv-000392



ST,'MMARY STATEÑ{ENT ON APPLICATION FOR
EXPEDTTED SER,VICE AIYD/OR INTERIM RELIEF

S,INÍID tY rcVD{G 
'A.]IT}

DúÊ -
c\ tl 1s

Ìo ù". c H ¿-'-t t
4lrc t/ v It,v\ ¡ E Gr\.Tfu

1n.-,.rLo-(o,.-
sî (-l'..-.- b."ru\. cvr*l Ñt{ L ?ttt^-.

dt
j , .¿/
by lòc h,/.3 tttc¡{ thr,ûoo¡

[4e

Nr¡æ of

Nu¡æ
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SUPREME COURT OF THE STATE OF NEW YORK

COTINTY OF NEW YORK: FIRST DEPARTMENT

DOCTORS HEALTH,INC.,

Monica Petraglia McCabe, Esq

Peter M. Corrigan, Esq.

Susan C. Chu, Esq.

Piper & MarburY, L.L.P.
1251 Avenue of the Americas

New York, New York 10020

(2t2) 83s-60s3

X

,É* 604436(¡*€)
Plaintiff,

- against -

CHASE MANHATTAN BANK, ANd NYLCARE

HEALTH PLANS OF THE MID-ATLANTIC, INC.,

Defendants.

PREARGUMENT STATEMBNT

X

Appeal from Supreme court, New York county, Justice Barry A' Cozier

Daie of Entry of the Order: September 17 , 1998

Notice of Appeal Filed: September ll , 1998

Title of the action

The title of the action appears in the above caption'

The full names of the parties are as they appear in the caption. There have been

no changes in the Parties.

1

2

J

Health")

ll
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4a.

l"NYLCare")

Julie K. Gershman, Esq.

Epstein Becker & Green, P.C.

250 Park Avenuo
New York, New York 10177-0007

(2r2) 3 s 1-4s00

Mark C. Hansen, Esq.

Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.

1301 K Street, NW
Suite 1000 west
Washington, D.C.20005
(202) 326-7900

4b.
l"Chase")

Anclrew Keene, Esq.

The Chase Manhattan Bank

1211 Avenue of the Americas

Nerv York, New York 10036

(2t2) ss2-092t

5. Methocl of clisposition in Trial Court

The trial court vacated a temporary restraining order and preliminary injunction

prohibiting Chase from payment on a letter of credit.

6. Court and county from which appeal is taken

Supreme Court, New York County, IAS Part 3 (Barry A. Cozier, J.S.C.).

7 . Description of cause of action

To enjoin Chase from making any payments to NYLCare under a letter of credit

issued by Chase in favor of NYLCare for the sum of $4,400,000.

8. Description of orcler below

The trial court vacated a temporary restraining order and denied plaintiffs motion

for a preliminary injunction prohibiting Chase from making any payments to NYLCare under a

NEV1|l01 A:21 37 461 :09/ 17 198

1 655 1 -20

-2-
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letter of credit issued by Chase in favor of NYLCare and denied plaintiff s application for a stay

of the trial court's order.

9. Grounds seeking reversal

a) The trial corrt made an effor of law and facts in holding that

misrepresentation in presentment of documents does not constitute fraud to prevent Chase from

paying out on a letter of credit to NYLCare uncler the fraud exception of UCC 1T 5-1f 4(2).

b) The trial court made an error of law and facts in holding that the

arbitration clause in the contract precludes it from making any determination of the likelihood of

success on the merits.

c) The trial court made an error of law and facts in holding that the risk of

bankruptcy, loss of up to 480 jobs by plaintiffs employees and the potential disruption of critical

medical services by plaintiffs employees to 14,000 Medicare employees does not constitute

irreparable harm.

10. Filing of appeal bond

Not apPlicable.

The undersigned, lvho is associated with the firm acting as attorneys for plaintiff-

appellant, hereby certihes that a transcript of the hearing on the motion, which resulted in the

orcler appealed from, has been orderecl.

Dated: New York, Nerv York
September 17,1998

PIPER & MARBURY L.L.P.

frBy:
Peter M. Corrigan

1251 Avenue of the Americas
New York, New York 10020

(212) 83s-6000
Attorneys for Plaintiff

NEV\|f 01 A:21 37 46:1 :091 17 198

1 6551 -20

J
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COLEMAN (PARENT) HOLDINGS INC.,
Plaintiff,

VS.

MORGAN STANLEY & CO.,INC.,
Defendant.

MORGAN STANLEY SENIOR FUNDING, INC.,
Plaintiff,

vs.

MACANDREWS & FORBES HOLDINGS, INC.,
et al.

Defendants.

Jerold S. Solovy
Ronald L. Marmer
Jp¡rNBn & Blocrc LLP
One IBM Plaza
Chicago, Illinois 6061 1

(3r2) 222-93s0

TN THE FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO.: CA 03-5045 AI

CASE NO.: CA 03-5165 AI

John Scarola
SeeRcy De¡wy Sc¡nola BeRNueRr

& SsIplayP.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(s61) 686-6300

Exntnrrs Excruopn WIrHour PRIoR DpTBRIUNATIoN
Op PRorpcrABILrrY By Counr

APPENDIX TO COLEMAN (PARENT) HOLDINGS INC.'S
MOTION TO AMEND ITS COMPLAINT

TO SEEK PUNITIVE DAMAGES

VOLUME I of III

Attorneys for Coleman (Parent) Holdings Inc. and MacAndrews & Forbes Holdings, Inc.
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L

2
3

4

5

6

1

I

9

IN THE CTRCUIT COURT OF THE FIFTEENTH
JUDICIAL CIRCUTT

IN AND FOR PAIM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS,
INC. ,

10

PIaint i ff,

vs. )

MORGAN STANLEY & CO., TNC.,

De fendant .

11
t2
13
L4
15
16
L7
18
19
20
2r
22
23

DEPOSITION OF R. BRAM SMITH
New York, New York

Tuesday, February 24' 2004

24
25

Reported by:
PAMELA J. MAZZELLA, RPR
,JOB NO. 157119

Esqui¡e Dcpositiou Scrvic¿s
1-600-94+9454
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Pry2

February 24,2W
9:?i a.m.

Deposition of R. BRAM SMITH, held
at the ofEccs of Esquire Depooition
Services, 216 Eåst 45th Street, New
York, New York" pursuant to Notice,
bcfore Pamela l. I'llzzz¿ll¡, RPR, a

Notary Fublic of the State of New York.

I
2

3

t
5

6

7

I
9

10

ll
L2

r3
14

15

L6

t7
l8
l9
2A

2L
1'

?3

u
25

Prgc 4

TIIE VIDEOGRAPHER: This is tapc

number I of the vidcorapcd deposition of Mr.
Bram Smith i¡ thc maner Colcman versus

Morgan Staoley.

This depositioo is being held at

Esquire Depositioo Serviccs located at 2ló
Feqt 45th Strect, Manhattau, New York.
Febnrary 24,20A4 at approximatcly 9:23 a.m.

My name is Rubcn Martisez frou tbe

fi¡m of Esquirc Video Services. The court

reportcr ¡s Miss Pam Me-clla in associatioo

with Esquire Depositioo Services.
Will couoscl please intrcduce

thcosclvcs.
MR. MARKOWSKI: Bob Markowski froo

Jennc¡ &. Block on behalf of C-olemao (Parent)

Holdings.
MR.O'CONNOR: Christopher

O€onnor from Jenner & Block oo behalf of
Colcman (Parcnt) Holdiop.

MR. CLARE: Thomas Clare, Kirkland
ft. Fllis, LI.P ou bchalfofthc defeudant

Morgan Søntcy aod the wit¡ess.
TIIE WITNESS: Witness BraE -

1

2

3

4
5

6
7
8
9

10

ll
t2
r3
t4
15

t6
t7
18

19

20
2t
22
23

u
25

Prge 3

APPEARANCES:

JENNER & BLOCK LLC
Atüomeys for Plaintiff

One IBM Plaza

Chicago, I[inois 606 1 1 -7603

BY: ROBERTT. MARKOWSKI, ESQ.

At{D: CHRISTOPHER M. OCONNOR" ESQ.

KIRKI.A}TD & F-If IS, LLP
Afùorneys for Dcfenda¡t

655 Frftccnth Stcet, N.W.
Washinstoa, D.C. 20ü15

BY: THOtvfAS A" CIÁRE ESQ.

ALSO PRESENT:
RUBEN MARTINEZ - VideognPher

pagc 5

t hirh
2 okay.
3 TIIE VIDEOGRAFIER: Will tb court
4 reporter plcasc swear the witness.

5 R. BRAM SMITH, calledasa
6 wiæss, bavirg been duly swom by a
7 Nctary h¡blic, uras s¡emiæd and

I tetified as follows:
9 Ð(A'MINATTON BY
10 MR T,ÍARKOWSIfl:
ll O. Mr. hiú, wculd you please state

12 your ñrll nqrne for tbe record?
13 ,4- Rióffd Bram Smith-

14 0. A.d where is your o¡¡rent home

15 addr€ss, Mr. Soith?
ló À ¡l4llrake Rm4 Scarsdale, Nuv Yotk,
L7 1û583.
l8 0. lVb is your cr¡nent emploYer?

19 A. Bta¡ Stearns.

20 O. Ad wbat is your pæition with B€år

2l Stearns today?

?2 A Ib asenior pmr$ing director in
23 capital ma¡kets.
U Q. Doyou have a partiotlar assiSnment

25 at Bear Steams?

Esquir€ Depositioo Scrviccs
1-8&944-9454

2 (Pages 2 to 5)
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P¡ge ó

I sdü
2 A. l-*engúfilancing.
3 Q. And what are Your general

4 responsibilities in the leveraged finance

5 group at Bear Stearos?

6 A Loan capital markeùs, loan sales

7 and distribution.
8 Q. Where is your otEce location at?

9 ,4, 383 Madison.
l0 O. To uåom do You rePort?

11 A I rçort to two PeoPle,I:rrY
12 Alleno and tGith Båmish.
13 O. How long have you been employed at

14 Bc¿r Stea¡¡.s?
15 A Coning uP oû a Year.
16 O. Do you have anY suPervisory
17 responsibilities?
18 A" Yes.
19 O. \flbd arc those?

20 A Supervise people in loan capital
2l úa¡kets, sales and trade.

22 a. llovr mâîy individuals do You
23 supervise?
U A About eight.
25 0. You previor.rsly were employed by

I hirh 
Pagc'

2 some transaclions I wsked on.

3 Q. Wbn will you tnow wbether you will
4 be receiving any additional funds from Morgan
5 Stanley?
ó A. I hve no idca.
7 Q. Doyou knor*¡ sve¡ wbat period of
8 time thme investments may yield returns to
9 you?

10 ,4.No
11 A. Isit pæsible rhât soüe of those

L2 investments wÍll yield renrns to you in the

13 next year?

L4 .C- Dol know.
15 O. Yo¡ dotl know whether it's

t6 possiblc then?
L7 Yo¡ have to aoswer audibly.
18 A- I ònl know if it is poasible.

19 O. Yo¡ a¡e represented today by Morgan

20 Sønley .- is tbere any other fimnciâl
Zl arrügement, relationsNp of any sort today

22 that you bavc with Morgan Stanley?
23 À Nçe.
24 0. Yo¡ are rcptesented today bY a

25 Morgan Stanley anomey; is that correct?

P¡gP 7

r hith
2 Morgan Stanley?

3 A" Iwæ.
4 Q. Whn did tbat emPloYment end?

5 ,{. Ahut a Year ago.

6 Q. Wæ tbere any hiatus beween tbe

? end of your employment al Morgan Sønley and

I the sla¡r of your employment at B€år Stearas?

9 À Aouple of moths.
10 Q. Ycr¡ did oot bave a psition at B€ar

11 Stearns when you left Morgan Staoley?

12 .A.No
13 a. Doyou bave anY æntinuiry
14 relationsbip of any sort witb Morgan Stanley?

15 A- Wht do You mean?

16 O. DoYou receive anY moaeY from

17 Morgan StanleY?

l8 .4.No
19 0. Areyou poteotiâ[y entitled to

20 receive any nqney from Mugan Stanley i¡ the

2l futu¡e?
?2 A. Ittinkso.
23 O. Wbt type of an'angement does that

U involve?
?5 A Some equitY investments made in

Pago 9

1 Smith
2 A- Yes.
3 Q. How did thal come about?

4 ,4. How did that cooe abouÍ? Morgan
5 Stanley contacted me when they said f might
6 be asked to testify, and volunteered to be my

7 cou¡sel.
I a. Is Morgan Stanley Payirg for M¡.
9 Cla¡e's time today?
t0 MR. CLARE: Objectioq fousdation.
11 A. I have no idea.

LZ Q- Are you paþg for it?
13 À I'm oot paying for it.
14 Q. Wbo called you from Morgan Stanley

15 to advise you that you would be deposed in
16 this case?

L7 A I dont remcmber the exad name.

18 O. Was it somebody in the law
19 departmeot at Morgan StanleY?

20 A- Somebody in thc law departnent.

2t O. Whar's your education, Mr. Smith?

22 ,{. In teros of degrees? BS from
23 the - undergraduate Air Force Ac¿demy, MA
24 from Fletche¡ School al Tuñs, and MBA from

?5 Harva¡d.

Esquírc Dcposition Scrviccs
l-800-9¡14-9454

3 (Pages 6 to 9)
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P$c 10

1 Smith
2 Q. Can you slmmarizo for me your
3 employment history prior to your first
4 employmetrt with Morgan Stanley?
5 .4. Employment history prior to Morgan
6 Stanley was in the air force for six years.

7 I was going to business school, joined

I Bankers Trust, I was there I think 17 or 18

9 years, and lhen Morgan StanleY.

l0 0. When did you leave the air force?

11 A Oh,1976.
12 O. And from there you went to brsiness
13 school?
14 A" Uhm-hmm.
15 O. And Èom business school you went

16 to Bankers Trust?
17 .{" Right.
18 A. When would that have been?

19 A- 1978.
20 O. And you were at B¡nkers Trust until
21 1996, approximately?
22 A. Yup, 1996.

23 a. What were your r€sPo¡rsibilities at

U Bankers Tnst?
25 .A. I was in charge of loan caPital

Page 12

Smith
A Selling.
O. What does selling mean in this

context?
À Selling loanq to potential

investors.

O. Selling participations in the loan
that youVe -A. Setling either the paficipatioos
or the loans themselves.

O. ls that sometimes refened to as

syndicating a [oan?
A Sometimes refened to as

syndicating a loan.
a. Syndicating meaning something

distinct in this contefl, or is that a
generic lern used to describe the process of
5elling participations in a loan transaction?

A I rhink it would probably be
generic.

O. At Bankers Trust how large would
you say the largest leveraged loan
tra¡sactions were that you were involved in
structuring and syndicating?

A- Billions. Billions.

1
7

3
4
5
6
7
I
9

10
11

t2
l3
l4
15
16
t7
l8
l9
20
2t
,a
23
u
?5

rue tl
1 Smith
2 markets and distribution.
3 Q. rü/as that your ñnal assignment?

4 A Utm-hmm.
5 Q. What do you mean by '[oan capital

6 markets," what does that activity involve?

7 A- That activity involves stn¡cturitr&
8 pricing transactions, a¡d then I distributed

9 tbem.
10 Q. What kind of tra¡saaions arc you

11 referring to?

12 À MostlY leveraged lo¡ns-
13 Q. tflhal is a leveraged loan?

14 À lt would bc a loan to a

15 noni¡vestment grade comPany.

16 Q. A¡d what's a noninvestment grade

t7 company?
t8 À It would bc a comPanY that was

19 rated less thnn double -- BBB rninus or BAA 3

20 by the two rating agencies, Moody's and S&P.

2l Q. You indicate that your activity
22 also involved distributing the investmenl if
23 you want, correct?

U A- [Jþ¡-hmrn.
25 O. Whal is distributing?

Page 13

I Smith
2 Q. How many billion dollar plus loan

3 syndications were you involved in while you

4 were at Bankers Trust?
5 A ldontremenbcr.
6 Q. rilfould it have læen more than five

7 would you say?

I .4. Yup.
9 Q. rrVhy did you leave Bnnkers Tn¡st?
10 .4. Better oppornrnity at Morgan
11 Stintey.
12 0. Werc you recmited at Morgan
13 Stanley, or did you make ao overture to

14 Morgan Stanley?
15 .4" Recruited.
16 O. Who recmited you?

l7 A Steve Newhor¡se.

l8 Q. You had known Mr. Newhouse before

19 that?
2D .4- No.
2l Q- Do you know how he ca¡ne to know of
22 you?
23 À No.
U 0. How did he contact You?
25 À Tbrough an execr¡tive recruiter.

Esquire Dcposition Scrvices
l-80ù9¡14-9454

4 (Pagcs l0 to 13)
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1 Strith 
PtsG t1

2 Q. How long before you joined Morgan
3 Stanley do you recall being first contacled
4 by the executive recruiting ñrm?
5 A. Gee, months.
6 Q. Were you being recnrited to fill a

7 particular position at Morgan Stanley?
I A Yes-
9 Q. Whæ was that?
l0 A. To ga them inlo the loa¡ business.

ll O. Wha do you meaaby geningthemin
12 the loan business?
13 .4" They wanted to have a lending
t4 capability and they hi¡ed me to develop that
15 capability for them.
t6 O. ls it your understanding that
17 before you joiaed Morgan Stanley, Morgan
18 Stanley did not eogage in originaling loans?

19 MR CLARE: Objeaion, colls for
20 speculation.
2L a. I'm asking your understanrling.
22 A ldontknow.
23 O. Did you have an understandiog one
U way or the other when you joined Morgan
25 Stanley, u/hether Morgan Stanley at the time

I fuith 
Prgc 16

2 originate and distribute loa¡s in order to
3 compete with commercial banks for investment
{ þnnlcingassignments?

5 À lôntknow.
6 Q. DidBanken Tnst provide
7 investment banking services to its clieuts in
8 addition to the loan services?
9 À Tby provided higb yield.
10 O. Higþ yield investment þ¡nking
ll services?
LZ .4. High yicld debt raising
L3 capabilities.
14 a. Bú did they engagc in poviding
15 investnnent batrkiry scrvices of the same sort
16 that firms such as Morgan Stanley provide to
17 clients?
18 A. TbY had investment þenking
19 services.
20 O. Wæ it your *¿srstelrling thât
2l Bankers Tnst r¡sed its ability to also assil
22 clients i".aistng ñ¡nds for purposes of
23 ñûancing invesheat banking transactiotrs to
Vl compete for the inveshssl þanLing side?
25 À Isit my understanding, is that th

1 S'ith 
Pssc 15

2 you were being recruited had not engaged at
3 all in origination of loa¡s?
4 A- AgÂin t dont know.
5 Q. What were you told concerning
6 Morgan Stanley's business objectives with
7 rcspect to creating a capability of being in
I tbe loan business?
9 A- I was told they, that they felt it
10 was important strategically to have a loan

11 originationdistribution capability.
12 O. ún what way was it important

13 strategically to Morgan Stanley to have the

\4 ability to origioate aod disbibute loa¡s?
15 A. They felt it was necessary to, they

16 felt that was neoessary to comp€te against

L7 the commercial b¡nks.
18 O. It was necessarY to have this

f9 capability to comp€t€ against the commercial

20 baús in what a¡eas?

2I .4- tn leveraged finarc€, particularly
22 high yield.
?3 Q. Did you -- rnas it Your
U understanding that Morgan Stanley believed it
25 was important to have the ability to

Page 17

1 Smith
2 question?
3 Q. Conect. [æt me take a step back,
4 si¡.
5 While you $rere at Ba¡kers Trust you
6 were involved in assisting Bankers Trust
7 clients that didnt havc investment grade
I ratings in raising funds, corÌect?
9 .4- Lrbm-hmn.
10 O. Did those activities involve
11 nising ñ¡nds in connection with business
12 acquisitioos?
13 A- Nomally.
14 O. In those transactioos was it
15 sometimes the case that Bankers Trust was

16 also providing investment banking servicæs?

17 A- Sometimes.
18 O. Was it your experience that Bankers
19 Trust used your ability to assist clients in
20 raising funds fo¡ purpooes of financing
2l acquisitions to also obtain the investment
ZZ þenkingside?
23 A" No.
U O. You were never involved in making
25 presentations with other Bankers Trust

Esquirc Dcposition Scrvices
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prgc lg
t Smith
2 representatives who were seeking the

3 investme¡1þanking assignment in which your
4 serviccs were described æ an additional

5 benefit that clienS 
"s¡d 

reetize by

6 retaining þ¡nksrs Trust for the investment

/ þ¡nking?
8 ÀNo.
9 Q. tWhen you weot to Morgan St¡nley,
10 was it your exp€rieûce that Morgau Stanley
11 used your ability to assist in raising funds

12 as a \ryay in which o i¡crease is
13 opportunities to be rctained to provide

14 i¡vestmenl þ¡nking services?

15 À No.
ló Q. When you first joined Morgan
l7 Staaley, what efforts did you engage in to
18 assist Morgan $tanlsy in developing the

19 capability of oricinât,ng and distributing
ZO lOarrs?

2l ,4- I set up the group to do that, so

22 recnrited and hired people.
23 O. How large e grcuP did you assemble?

U A. Probably about 20 at the Peak-
25 Q. lVhat would the peak point of time

I hith 
Pasc ã)

2 A- No
3 Q. Doyou know if it is Morgan Stantey

4 & C.mpany,lrc.?
5 A. I ònt know.
6 Q. Do you know if you were an employee
7 of Morgan Stanley Senior Funding?
I ANo
9 Q- [¡ me ask a better questioo.
10 Wee you an employee of Morgan
fl Stanley Senior Funding?
tZ À tôntknow.
13 a. Didyou reæive any compensation
L4 for Morgan Stanley Senior Fuuding?
15 ÀNo
16 O. Wbt were your responsibilitie.s and

L7 duties during the period you were employed by
18 Morgan Stanley?
l9 A Tomanage the loan originatioa and

20 distribution of it.
2l a. Didyou bave any other duties?

22 A- I ôuï rhink so.
23 a. Doyou know if you wer€ considered
2l lo be æsigned to tbc Morgao Stanley
ZS lnvestne¡1 þ¡ntring Division?

P4P 19

I snit[
2 have bcen in terus of the 5tafñng?
3 A- I woutd say about, probably a¡ound
4 200Gisb or so, plus e¡ minus a Ye¡u.
5 Q. Wben you joine.d Morgan Stanley what

6 was your title?
7 A- Managng di¡ector.
I Q. Did you have anY other titles?

9 A I think I was president of Morgan
f0 Stanley Senior Fund.
11 0. Do you know during what time Perid
12 you had thattitle?
13 A. Pr€tty much the whole time I was

14 therc.
15 Q. Did you hold anY other titles?

16 À No.
l7 Q- Was Morgan Stanley Senior Funding

18 an entity th¡t exisæd when you first joined

19 Morgan Stanley?

20 A- No.
21 0. By what Morgan Stanley entity were

22 you employed?
?J A The dealer-b,roker.

24 Q. Oo you know the name of that

25 entity?

prgc 2I

1 Snith
2 A- We were in a joint venture bctween

J þenlong and fixed income.
4 Q. What was the nañue of the joint
5 venture?
6 .A- It was -- what do you meaa?

7 Q. WelI, you indicated that you were

I involved in a joint venture between
9 iirvestme¡¡ þanlcing and ñxed income, conect?
10 A" Uh¡n-hmm.
11 Q. rflbat was that joint veoture?

LZ .{" Joint v€nture was, was capital
13 ma¡kets.
14 O. Capital markets function was

f5 considered to be a joint vennre between

16 i¡vestment banking and 6xed income?

17 A- Ljhm-hmm.
18 Q. And capital oarkes included what,

19 sir?
20 .lu l¡cluded the loan origination
21 business.
22 Q. Did it include anything else?

23 À Higb yield originatioq or high
U yietd capital markets is a better word to
25 think about it.
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t Smith
2 Q. Anything else?

3 .{-No.
4 Q. t oan origination woutd have been
5 your functioq si¡?
6 ,q. Yes.

7 Q. High yield capital ma¡kets, would
8 that have beeo partofyour respousibilities
9 also?

10 A. No.
11 0. Who was responsible for that
t2 activity while you were at Morgan Staaley?

13 A A couple of people. Steve Newhor¡se

14 and Bill Kourakos-
15 0. Do you know how M¡. Kou¡akos spells

ló his name?

t7 À No. K-O-U-R-A-K-A-S.
18 0. What does higb yield capital
L9 ma¡kets involve?
20 .A- They are the liaisons between the

2l tradeÉ h high yield, the banken that cover
22 the clients as well as the clients.
23 O. High yield ..
24 ,{ Is not investment grade seorities.
25 Q. How is it different from the

, pagc 24

I Smitå
2 Q. Do you know what eotity within
3 Morgan Stnnley owned Morgao Stanley Senior
4 Funding?
5 A. Nope.
6 Q. Do you k¡ow if Morgan Sønley
7 Senior Funding bad any employees?
I À ldon'tknow.
9 Q. What were your responsibilities as

t0 the presideot of Morgan Stanley Senior
11 Funding?
L2 A My responsibilities was to, to

13 manage the loan origination business, and so

L4 really nothing different tha¡ what I did.
15 A. Do you know what businesses Morgan
16 Stanley Senior Funding engaged in?
17 A It wæ ¿ fu¡rling vehicle for lo¡ns.
18 0. Díd Morgan $ranl¿y Senior Funding
19 engage in any business activities other than
20 the originatioo and distibuting
2l distribution of lhe levcraged loens that you
22 were resporrsible for?
23 A. Not that t know of.
24 Q. So as far as youîe aware, the
25 entire business activity of Morgan Stanley

P€e 23

1 Strith
2 leveraged lonns lhat you desaibed?
3 A Thcy are securities, they werent
4 loans.
5 Q. C:o you give me an example of a
6 high yield secruity?
7 þt Abond-
8 Q. You indicated you were president of
I Morgan Stanley Senior Funding?
10 A [Jþs-hmm.
11 0. And if I understood your testimony,
12 Morgan Stanley Senior Funding did not exist
13 when you first joined Morgan Stanley?
L4 A" Right.
15 O. Whea was il formed?
16 A' It was forued prettY shodY after
17 I got there.

18 0. Do you know why it was.formed?

19 À They - it c¡as felt - we wanted,

?ß the 6¡m wanted a s€parate entity through
2l which to conduct its lending br¡.siness.

22 O. Whose idea was that?

23 A Dontknow.
U 0. I take it it wasn't Yours?
ZS A" fl¡þ-¡rnh.

pegc 25

1 Smith
2 Senior Funding wa.s the business activity for
3 which you werc responsible at Morgan Stanlcy?
4 A Yes.
5 Q. Do you know where Morgan Stanley
ó Senior Funding is incorporated, what state?

7 A"No.
I Q. Do you krow if it's considered to

9 bave a headquarters?

10 .{. Do not.
11 Q. Do you know if itb considered to
12 have a principal place ofbusiness in a
13 particularlocation?
L4 À Do not.

15 Q. Were you ever a di¡cctot of Morgan
16 $trnlsy Senior Funding?
17 .{,. I donï rcrnembcr.
18 Q. Did Morgan Stanley Senior Funding
19 hold meetingt of is board of directors?
20 .d Dont know.
27 Q. Other ihan yourself, do you know of
n any individuals who held officer positions

?3 with Morgan Sianley Senior Funding?

U ,4- Yes, Sæve Ncwhousc, Bill Kourakos.

25 Q. Anyone else?

Esquir lÞposition Servic¡s
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1 Sm¡th
2 L I'm sure there were other names. I
3 dont know if t remember.
4 Q. You know there were other ofEcers,

5 you jrst dont k¡ow wbo they a¡e at this

6 poiot?
7 A- No.
8 Q. Were you responsible as president

9 of Morgan Stanley Senior Funding, for
10 desipating individuals as ofEcers of that

11 entity?
t2 À No.
L3 O. Do you know who wæ?
14 ,4. No.
15 0. tilere the officers of Morgan Sønley
1ó Senior Fundhg all eoployees of other Morgan

17 gtrnley entities?
18 A- I - to thc best of mY klowledge
19 they were all employees of Morgan Stanley. I
20 dont know anything more about it.
2I a. Did any of your business

22 responsibilities, sir, at Morgan $t¡nley
23 i¡volve aAivities other than the activities
24 of Morgan Stanlcy Senior Funding?
25 À No.

I Srith 
Pagc 28

2 
^ 

l.lo.
3 Q. Did you receive a writteu
4 communicatiou?
5 A l.Iopc.

6 Q. Telephone call?
7 A. Telephonc call"
I Q. Fromwhom did you receive the
9 telephone call?
10 À Ster¡e Newhouse.
tl O. How long did your convcrsaliori with
LZ Mr. Newhousc læt?
13 A 15 minutes.
14 A Teü me wérything you can recall
15 Mr. lftwhouse telling you during that

16 lS-minute telephone call.
L7 A Desc¡ibed the situation facing the
18 company and it was a hard decision, but they
19 were reducing staff and that I was part of
20 that
2l O. Did Mr. l.Iewhouse tell you anything
22 about how you were identiñed as one of the

23 people who would be letgo?
U A l.¡o.
?5 O. Did he tell you anything about

Plgc 17

1 Srith
2 Q. How did your employmeût at Morgan

3 Stanley eod?
4 A Wha do you mcan?
5 Q. You indicated your employment at

6 Morgan Stantey ended a oouple of months

7 bcfore you started al Bcar Stearns, concrf?
I À (Jþ6-hmm.
9 Q. Aod you indicated you didnï hsve a

10 position al Bear Stea¡ns at the time you left
11 Morgan Stanley, conect?
12 A R¡ght.
13 O. Weæ you asked to leave Morgan

14 Stanlcy?
15 A Yup.
16 a. lVheu were you first æked to leave

17 Morgaa Stantey?
18 A Prior to Christmas of ü.
19 Q. Tell me the circumstances.
20 .A" I was told that they were reducing

2l staff and I was going to b€ let go.

22 0. tülith q/üom did You have that

23 cooversation?
U Wæ it aface-to'face conversation
25 with someone?

Pagc 29

1 Súith
2 other people r¡¡ithin your business group who
3 were being let go?

4 ÀNo.
5 Q. Were other PeoPle within You¡
6 business group at that time being let go at

7 the same time?
I A" Not at that time.
9 a. Now, at this point in time, Mr.
10 Smith, were you still president of Morgan

11 Stanley Senior Funding?

12 À I was.

13 Q. \ilere you still the person prinarily
14 responsible and incharge ofthe leveraged

15 loan br¡siness at Morgan Slanley?

16 À No.
17 Q. S/ho was in charge of the business

18 atthatpoint?
19 À The fella in charge was, ultimately
20 was a felloc/ named Mitch Petick.
2l a. Can you recall anything else that

22 lvfr. Necrhouse told you during your 15-minute

23 conversation with him?
2A À No.
25 Q. Did he offer You a severiuc€
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t Súitü
2 package ofany sort?

3 A' The 6rm did.
4 Q. lVhat was lhat severance package?

5 A" The severa¡ce package was sone
6 weeks ofsalary and some cash.

7 Q. Have you received all of thoee

I paymenb?
9 A. I have received all of those

10 payments.

lt a. Were they made æ a lump su¡n at

12 some point?
13 A- They were.

14 O. Do you rccall tbe amount of the

15 payment?
16 .4- I - let's s€e. Ye$ patially.
L7 O. What do you rccall the lu'aP sun
18 severanae payment beinS?

19 A- It was about -- the gross was

20 abouÇ I don't know, $875,000.
2l O. Q¡[ç¡ than the lunp sum severanoe

22 paynent, did you receive an¡hing elsc by way
23 of a severance package?

24 A- No.
25 O. Did Mr. Newhouse tell you that M¡-

pagc 32

I hirh
2 Q. Doyou have any understanding
3 yourself today why you were the person chosen
4 to be let go in Decembcr o1Ð02?
5 .¿uNo
6 Q. Doyou how if Mr. Ètríck agreed

7 with M¡. Nc¡/housê's decision to let you go?

I ÀNo
9 Q. Didyou have any oonversatiotls r¡¡ith

10 M¡. Petrick onceming your conversatiou with
1l M¡. Ne$/honse?

12 A" Yc.
13 0. Wbo were the?
14 À Rigþt affer the phone catl with Mr.
15 Newhouse.
16 O. Didyou call Mr. Þtick?
17 A r#ent ¡s s€¿ him,.yes

18 a. Yo¡ had a face¡o-face 6s€ting with
19 M¡. kbick?
m A-Ye.
2I O. ffiere was that?
22 .4. lnhis ot6ce.
23 O. A.d wbere is that?
U .4- At - wbt is tbre address over
?5 there? At Mcgan Stanley.

Page 3l

I Smith
2 Peüick agreed with his decision?

3 A-No.
4 Q. Did Mr. Petrickb oa¡ne conre uP

5 during the cooversation?
6 ÀNo.
7 Q. Before this conve¡sation with Mr.
I Newhor¡se, had you at any Poi¡t beeo asked to

9 cossider looking elsewhere for
10 opportunities *
1l .4. No.
L2 0. - by anyone within Morgao Stanley?

13 A- No.
14 O. Did this come, did Mr. Newhorse's

t5 cåll to you come as a surPrisc?

16 A- Yup.
17 O. [Iad your performance at Morgan

18 $ranlsy Senior Funding beeo criticizcd in any

19 way prior to your conversation with Mr.

20 Newborse?
2l À No.
22 a. Did Mr. Newhous¿ explain why you

n were the P€rsoû choscn to be let go at that

U point?
25 ,4' No.

Pagc 33

I Sairh
2 Q. It is here in Manhattan?
3 A Yes.
4 Q. lilhen did that meeting take place?

5 A. Rigbt after the - witbin a couple
6 of days of the phone call with Mr. Newhouse.
7 Q. So we are still before Cb¡istmas of
I ?/JfJ22

9 À Befoæ Ch¡istmas of.Zffi2.
l0 Q. tüas aoyone else present for your
11 meeting with Mr. Petrick?
12 À No.
13 Q. Was the meeting in his persooal

14 ofñcc?
15 ,4. Yes.
16 O. How long did that meeting last?

17 A kobably aboul five min¡¡ç5.

18 Q. How was the meeting arranged?

t9 Was there a prior arrangemeut? [æt

?Ã me ask that question ñrst.
2l .4. Idon'tremembe¡.
22 Q. You donl remembercalling and

23 pelring an appointment to see Mr. Petrick or

24 ¡elling him you wanted to be soen?

?S À It oigbt have been that, but pretty
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I Smith
2 informal
3 Q. Tell me everything you can recall
4 about your meeting wit[ Mr. Petrick
5 À He asked if t had spoken to Mr.
6 Newhouse and then we talked about the

7 mechanics of the departure.

I Q. Did you ask for an explanation for
9 tbe decision?
l0 À No.
11 O. Did he offer one?
12 A No.
13 O. \ilhat was the purp,ose for your
L4 wanting to meet with M¡. Peuick?
15 À To go over the mechanics of the

16 deparnlre.
L7 O. What were the mecbanics that you
18 discussed with him?

19 .4- When, and hand offof ta¡sactions
20 that I was working on to other members of the

2l team.

22 Q. What was agreed upon with respect

73 ¡e ¡[s t¡ñing?
U À The first of February departure.

25 Q. And who took your resporuibilities

I Smith 
Pase 3ó

2 grorry?

3 A No, he had been in high yield.
4 Q. How were you advised tbat he would
5 be assuming you¡ respoosibilities?
6 A Byoneofhisbosses.
7 Q. Do you recall who that was?
8 .4.. 7,æ Cn:g.
9 Q. Could you move your hand down f¡om
10 there?
11 A. Su¡e.
12 O. Sorry.
13 TnCnn you said?
14 A- Ubm-bmn.
15 O. Is Zoe Cnnawoman?
16 A. Yes.
17 O. lVhat did Miss Cruz rcll you?
18 A. Thst they had - she had decided,
19 the frm had decided to lct Mr. Petrick run
20 theloanbusiness.
2L O. Did you have ¡ face-to-fac¿
22 cooversation with Miss Cn¿?
23 A- Yes-
U O. rl/as anyone ehc present for that?
ZS À No.

Plge 35

1 Snith
2 fo¡ the matters that you *.t" ¡¿¡dling?
3 .4- It varied depending on who I was
4 working with on what t¡ensaction.

5 Q. Al that point did you have any
6 administrative responsibilities for managing
7 the business?
I .4.No.
9 Q. Wben did Mr. Petrickbecome
10 presideot of Morgan Stanley Seqior Funding?
11 .¡u I donl know. Dont know.
12 Q. Do you recall wben he assumed your
f3 respomibilities for managing the business

14 group?
15 A. It was in the middle, I think
f6 middle of.W.
t7 Q. The middle of Octob€r 2W2?
t8 A No, middle of Û2.
19 Q. Oh, middle of 02,l'm sorry.
20 Wbo made that decision?
2l À Dontknow.
22 Q. Was it your choice?

23 A No.
?A Q. Had M¡. Petdckbeen workingwithiû
?5 the Morgan Stanley Senior Funding busi¡ess

1 Strith 
Fagc 37

2 Q. How long before M¡. Perick took
3 over your responsibilities did this
4 conversation occr¡r?
5 A Ob, days I guess.
6 Q. Brt very shortly?
7. A Veryshortly.
I Q. IVhd did Miss er¡z tell you for the
9 rcason for this change of assignmeot?
10 .rt. Thd he was very capable, that they
11 wanted to expand the effort and that she

12 wanted him to do it.
13 0. \ryhd did she mean by nexpand the
t4 effort,n the fi¡m wa¡ted to expand the
15 effort?
16 MR CX-ARE: Objection, calls for
17 speorlarion.
18 O. Whd was your understanding?
19 A They wanted to get into the
20 investment gnde lending business.
2L O. Did she say that to you during this
22 6seting?
?i A t{o.
U Q. Tha u,äs your understanding tbougb?
25 A [J[¡-hmm.
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I smirh 
P'se 38

2 Q. Were you pleased with this change
3 of circumstances?

4 A Not entirely.
5 Q. Did you express any disappoinment
6 to Miss Cruz?
7 À Nope.
I Q. Wby were you oot entirely pleased?
9 A. Because it would 6s ¿ çþ¡nge in my
l0 sítuatio¡.
11 O. Did you consider tbis to be a

12 denotion?
13 A Yes.

14 O. Did you discr¡ss this çþ¿¡gs sf
15 assignment with anyone elsc in senior
1ó management Morgan Stanley, other than Miss
17 Cnl¿?
18 A No.
19 O. Prior to the assignment your
20 reassignment and Mr. Pekick's appointment to
2L the position of president of Morgao Stanley
22 Senior Funding, had you been asked to attempt
23 to expard the business activities of Morgau
U Stanley Senior Funding in ways that you had
25 been unable to accomplish?

I smith 
P¡æ4o

2 basis?

3 A. Yes.
4 Q. More often tha¡ aonual?
5 A. I don't think so.
6 Q. What was tåe form this evaluatiou
7 took?
8 .{. It was wrineo a¡d it was a

9 meeti'g.
t0 A. Prior to February '03 do you
1l remember receiving aly criticism relating to
12 any aspect of your work during your annual
13 evaluations?
14 .4. No.
15 O. Do you consider yourself to bc --
16 let me focus on tbe ti"'e period that we're
L7 tellcing about here, Mr. Smith.
18 Io 1998 did you consider yourself
t9 to b€ highly sophisticated with respcct to
?ß underwrid.g leveraged lo'ns?
2l MR. CL-A,RE: Objecr to the form of
22 the question.
23 À ldont knowwhatyou mean.
24 0. Had your ciueer up u¡¡til 1998, Mr.
25 Snitb involved underwriting leveraged loans?

r hith 
Pase 39

2 A- No
3 Q. Wb evah¡ated you performatrce at
4 Morgan Stanley? Excr¡s€ me, during tbe time
5 you were employed at Morgan Stonley, 1S6
6 tbrougb February of ?fi3, wb was respoosible
7 fot evaluating your performance?

I A. V¡iorspeople.
9 Q. C-r you identify tbem for me?
10 .{- $eve Newhmrse, Bitl Kn¡rakæ.
11 Take aslep back- Nrmally I wanld have two
12 evaluatorq so it wo¡ld be Newbor¡se a¡d
13 somebody from fi¡ed income a¡d Kn¡rakæ and

14 somebody ùom fircd income. Towards tbe end

15 it wæ Alæ Jones a¡d Mitú Perick
16 Q. Wæ Mr. fttick tbe ñred income
17 æpresentative?
f8 A Hewas tbÊ fix€d income
19 repres€nfative.

?ß 0. Ad the other person responsible
2L for your evaluation was from what part of tbe
22 hsiness?
n A. Tht wo¡Id be from tbc higb yield
Yl capilâl markets area"

25 Q. Wse You evaluated 66 ¿¡ ¡nnu¡l

1 Smirh 
Pagc 4l

2 A\ Yes.
3 Q. How experienced did you consider
4 yourself to be in the first part of 1998 with
5 respect to that business activity?
6 ¡4. Pretty experienced.
7 Q. ttrould you consider yourself to be

I higtly knowledgeable with respcct to the
9 process of underwriting large leveraged loans
10 firstquafelof1998?
11 À Yes.
12 Q. Ttat had been your entire career,
13 had it not?
14 A \ilell,I used to fly helicopters.
15 Q. Subsequeut to leaving the air force
16 that had been your eotire busi¡ess career,
17 correct?
18 ,4- The last half of the Morgan
19 Stanley -- I mean tbe last half of Bankers
20 Trust, yes.
2l a. So approximately?
22 À Tenyears.
23 Q. Ten years at Bankers Trust?
U .4. Trust.
?5 O. Plus three years of Morgan Stanley?
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I Smith
2 A. Uhm-hnn.
3 Q. Have you ever been deposed before,

4 Mr. Snith?
5 A- I have.

ó Q. On how many occasions?

7 A- I guess a couple.

I Q. rù/hat did those occasions involve?
9 A. One was a persounel matter and thc

10 other was about thie.

1l O. \ilhat did lhe personnel matter
L2 involve?
13 A Ob,lawsuit.
14 O. By a Morgan Stanley employee?

15 A Nothing to do with Morgao Stanley.
t6 O. lilas it at Bankcrs Tn¡st?

17 A" Bankers Trust
l8 O. What kind of personnel lawsuit was

19 it?
20 A- I dont really know. I was just

Zl called in as a witness.
22 O. What was your involvemenÇ why were

23 you called as a witness?

24 A. I worked with the individual.
25 O. lVere any 6f ¡f,s sl¡ims being'made

Pagc 4'l
I Smirh
2 Q. What was the nature of the U.S.
3 Attomey's, what was the natu¡e of the
4 testimooy you gave ¡elating to activities of
5 the U.S. Anomey's OtEce?
6 MR. CLARE: I'll object- Maybe I
7 can shortort some of this. And youte free
I to follow up with him. [\,1¡. Smith gave an
9 interview to the U.S. Attorney's Ofñc¿. It
l0 was not testimony in any formal sense, it was
l1 an inteniew that was granted.
tZ THE WTINÊS5. ft¡nk you.
13 O. Was a cou¡t reporter preseot?
14 .4" No.
15 O. Do you reoember when this occuned?
16 A Th¡ee or fou¡ years ago.
Í7 a. How - the Sunbear transactions, to
18 put this in context, closed in the first
19 quarter of 1998?

20 A Uhm-hnm.
Zl O. Do you recall how soon in
Z2 relationship lo 6rst quarter of 1998 you
23 were interviewed by tbe U.S. Attorney's
7A Offiæ?
25 .{ I ns.sums it would be tb¡ee or four

srrith 
P€Ê 13

in that enployment dispute by rhe Ba¡kers
Trust employee related lo your treatment of
the individual?

A Ì.{0.

O. You indicated you have becn deposed
previously relating to Sunbeam?

A [Jhm-hmm.
0. lVheo was that?

MR C[-ARE: Apoint of
clarification, Ib not sure the witncss is
usiog deposed in the same way that you are,
so you Eay want to æk aclarifying question
of give a darifying a¡ulwer to make surc

wele dear about the teflnt; we are r¡sitrg.' MR MARKOWSKI: Ill ry to do
that.

0. flave you testificd previously
relating to Suobe¿n?

A I hn¡e.
O. Wba were the ci¡cumstanccs?
A With theU.S. Anorney.

O. lhve you testiûcd in a Grand JurY

procecding?
A l'{o.

I
2
3
4
5
6
7
I
I

10
11

t2
13
L4
15
t6
t7
18
19
20
2r,,,

n
u
25

Prgc 45

r Strirh
2 years ago. It would bc around'01 or'00, so
3 it would be two or three years afterwards,
4 but that is a very hazy recollection.
5 Q. So thd was yeârs afrer the close
6 of the ransactions tbal you were interviewed
7 by the U.S. Anoruey's OfEce?
8 A lrbm-hnm.
9 O. Do you know why U.S. Anorney's
10 Ofñce wanted to interview you?
l1 MR CL-ARE: Objecrion, calls for
tZ spcculation
13 A" l{o.
14 A llow much time did you spcnd in this
15 interview?
16 A Abouladay andahalf.
17 a. \f,/ere you r€presented by æunsel?
18 A lwas.
19 O. Wæ it m in-borne attomey by
20 Morgan Sønley?
2L A l{o.
22 0. Who reprcscnted You?
23 A Wæhtel,lrhink
U O Were any in-house Morgan Stanley
25 lawyers pres€nt for the interview?

Bquirc Dcpositiou Scrviccs
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I Snith
2 A. I donl think 50.

3 Q. What subjects were you interviewed

4 about?
5 A Different facets of the

6 transactioo.
7 Q. nThe transaction" in this case

I being what?
9 .4- Being the Sunbeam acquisition and

10 ñnancing.
11 Q. The Sunbeam acquisition you're

12 refening to is what?
13 À Of Coleman and the other two
14 properties.
15 Q. Aûd tbe fin¡ncing in this context?

16 À Would be the loan.
l7 Q. Tbe senior loan?
l8 .4- The senior loan.
19 Q. rWhen you refer to "s€trior lon',"
20 the senior loa¡ is the loan that Motgan
2l Stanley Senior f'unding made to Sunbeam in
22 connection with the acquisition?
23 A. Along with wo other existing

24 leuders, Bank of America and Wachovi4 yeah.

25 Or First Unioo at the time.

I sdth 
Pagc 48

2 answer the question, but I would instrucr you
3 to liûì;t your answer to exclude any
4 cooversations or any other information that
5 you leamed from in-house Morgan Stanley
6 counsel or outside cotrnsel representing
7 Morgan Stanley at the time. Those
I conversations are privileged, you're not
9 required to disdose them. I'm instructing
10 you not to disdose them.
1l To theextcnt you have an

12 understanding outside ofany ofthose
13 privileged communications you are free to
14 ânsrr'er Mr. Mrkowski's question.
15 A tWha is your question again?

16 O. Did you have any understanding
17 whether Morgan Stanley's conduct was in
tB question?
19 A" l.Io commenl
20 O. Sorry?
2l A l.Io comment.
22 O. l.Io comment? Ih not sure I know
23 what no @mment meÍms-
24 A I guess I would be following his
25 advice.

Prgc 47

1 Smith
2 Q. Were there any otber matters thet

3 you were interviewed about other than thosc

4 two geaeral topics?
5 .{ Nope.
6 Q. Do you know how you were chosen for
7 this interview?
I A- I bave no idea
9 Q. Do you know if you wele volunteered

10 by Morgan Stanley or -
11 A" I have no idea.
t2 0. E:rcrse Be' or someÆne at the U.S.

13 Attorney's Offrce speciËcally requested you?

L4 .A. Dont know.
15 Q. Do yoú Lnow what the U.S.

16 Attorney's Office was attemptrng to

t7 investigate?
f8 MR- CL-ARE: Objection" calls for
19 speculation.
20 A. No.
2l Q. What v/as yonr understanding?

22 A. Didtrf have anY.

?3 a. Were You told whether Morgan
24 Sta"tey's conduct was in question?

25 MR. CLARE: Object. You can

Pagc 49

I Snith
2 Q- Is your tes ''rlony that other tha¡
3 thinp you $,erp told by Morgan Sta"ley's
4 attorneys, you dont have any independent
5 understanding whether Morgan Stanley's
ó conduct was u¡der investigation?
1 lL That would be rigbt.
I O. Sir, I tx¡nk it would be useful for
9 the court reporter if you ls¡ 6s finisþ 6y
10 questions before you statt to answer them. I
11 know it is very natural for you to anticipate
12 wherp I'm going and provide the answer'
13 .{. You're dgbÇ I'n sorry.
L4 O. But it is easier for the couf
15 reporter if we speak one al a time.
16 THE \ilTINESS: Do You think we can

L7 take a break now?
18 MR. CL-ARE: Sure.
19 TIIE VIDEOGRAPIIER: The time is
20 10:21, we're goiug off the record.
2l (Recesstaken)
22 THEVIDEOGRAPHER: The time is

23 LO:26,weTe back on the reco¡d.
U BY MR. lvlARKOrtrSKI:
25 O. À/fu. Smith, other than this day and

Fsquirc Depositiou Scrviccs
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1 Súith
2 a half interview with the U.S. Attorney's
3 Ofñcc, have you been inteniewed by anybody

4 elsc relati.g to the Sunbeam t¡¡nqactions?

5 ANo.
6 Q. The U.S. Attorney's Ofñce involved
7 in your intewiew, was that U.S. Attorney's
8 Ofñce hete in Manhauan?
9 A. Yes.

l0 O. Do you k¡ow if any represent¿tives

11 of the Securities and Exchange Commission
12 were present for that interview?
13 A. I donl recall.
14 Q. Do you remember with wbom at U.S.

15 Atforney's Of6ce you mct?
16 A" No.
l7 O. Did you take any notes of the

18 discr¡ssiou that you had with U.S- Attorney's
19 Of6ce?
m A" No.
21. a. Can you tell me generally what the

22 U.S. Attorney's OfEce was interested i¡
23 tearning Èom you?

24 .{- Tbey wcrc i¡terested in issues

25 surrounding the=financing of the loan tbat

I Smith 
Pa3c 52

2 Q. During the coursc of this day and a

3 half interview at üre U.S. Atforney's OfFrce
4 did you exprÊss the view that Morgan Stanley
5 Senior Funding had been the victim of fraud
6 with respcct to the loan it made to Sunbeam?

7 A- I don't really remember.

I Q. As you sit here today, you dont
9 rcrncmber whethcr during the day and a half
10 interview with the U.S. Anomey's Office you
tl indicated that you believe Morgan Stanley
12 Senior Funding had been the victim of a loan,
13 the victim of a fraud with respect to its
14 loan to Sunbcam; is that correct?
15 A. WelI, whaÇ f think a better way to

16 put it was that the thr€e banfs were -- I
17 donl know if I ever r¡sed the word "fraud" --
fB wcre misled by what wc wcre told with the

19 financial condition of the company.
20 Q. Financial c¡ndition of the company
2l in this contcrc is Sunbeam?

22 .{- Sunbcam.
23 Q. Do you recall that you did indic¿te
24 that you bclicve Mo¡gan Stanley Senior
25 Funding had been misled by Sunbeam related to

Page 5l

1 Sûith
2 we, Ba¡k of America and First Union, made.

3 Q. Do you know if this inquiry bcing
4 conduqed by the U.S. Attoroey's Ofñce was

5 being initiated al thc request of Morgm
6 Stanley or Morgan Stanley Senior Funding?
7 MR CI-ARE: Objection, calls for
I spcarlatioa
9 A ldonotknow.
l0 MR CX^ARE: Make sure you jr.rst

11 give me a chance to give my objecrion
12 THE WTINESS: IïnsorrY.
f 3 O. Do you know if it was initiated at

14 the rcquest of First [hion or Bànk of
15 America?
16 MR CÏÁRE: Same objc<fion.
l7 A. Dont know.
18 O. During the æu¡se of the day and a

19 balf that you sp€rit with the U.S. Attorney's
20 OtEcs \4'ith this interview, Mr. Snith, did
2l you express the view that Morgan Stanley
22 Senior Funding had been the victim of haud
23 i¡ æu¡ection with the loan that it made to
U Sunbeam?
?S Á. IIn sorry, say thar agai¡" please.

1 Smith 
Pasc 53

2 its Enancial conditioo?

3 A. t rhink I s¿id that Morgan Sunlcy
4 and thc other lcodcrs wcre oisled.
5 Q. Did you expl¡in what, i¡ what way

6 you thougùt Morgaa Shdcy Scnior Fundiag had

7 bee¡ misled?

I A- I rcmembcr that I said that I felt

9 tåât thc th¡ce banks werc nislcd by thc

l0 ñnanciat statcmcnts as well as

f 1 rcpnæcntatioru¡ madc by thc company.

12 Q. Thc financial statcmçots you ¡üc

13 refening to arc the auditcd 6nascial

14 statcmcnts of Sunbcam?

15 .{- Ycs.
f6 Q. \\rhat reprwcotrtions by managemeut

l7 did you tcll thc U.S. Attorney's Ofñcc you

l8 bclicvc wcrc misle¿ding?

19 .4,. I dont rcmember the speciñcs.

20 Q. Do you rcmembcr if you offcred

21 spccifics to thc U.S. Atloraey's OûEce with

22 rÊspcct to statemctrls mad€ to Morgan Stanley

23 Sesior Funding by Sunbcam managcment that you

U coosidcrcd to be misleåditrg?

25 À No, I cannot ¡cncmbcr.

Esquire Depositioo Servic¡s
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l fuith 
Prsc 54

2 Q. Didyou idicate to the U.S.

3 Attomey's OtEce whether any of the

4 informatioo that Morgan $rqnley had received

5 from s relaring to Coleman company was

6 misleading?

7 A- I òut recall.
I Q. So as you sit hcre today you dont
9 recall tçlling thÊ U.S. Attoruey's Office
10 that you remember receiving misleading
1l information from Coleman?
tZ A I ônt recall sy¿¡ ¡siling th€m

13 thal
14 O. Isthe only misleading information
15 you advised the U.S. Attorney's Ûtñce you

f6 believe Morgan Stanley Senior Funding had

L7 reoeived had come from Sunbeam a¡d related to

18 Sunbeam; is that conect?
19 MR CIARE: Oþcaion, misstates

20 his testimony.
2L ,4- ft wbt?
22 MR. CIARE: I ójected that it
23 misstates your prior testimony. Ycr¡ can

U aûs\¡,er.

25 TÍIE MINE^S6: rWhat was ny prior

1 Snith 
Pagc 56

2 Q. h there any other misleading
3 information that you recall advising the U.S.
4 Attorneyb Ofñcæ of that related to the
5 loans that Morgao Sønley Senior Funding
6 received?
7 A- I dont rccall anything.
I Q. Are you familiar with the lawsuit
9 that my client Coleman (Pa¡eoÐ Holdings has

l0 ñled against Morgan Stanley, sir?
1l À You mean the one we are bere for
LZ now?
13 a. Correct.
L4 A- Alittle bit.
15 Q. t#hat's your understanding of that
16 lawsuit?
17 À That you'æ suing Morgan Stanley,
18 that is about it.
19 O. Do you have any understanding of
20 what the nature of the claims ale that my
21 client's asserting against Morgan Stanley?
22 À Not directly.
23 a. Wheu you såy "nol directly," what
U do you mean?
25 À No, not -- no.

prgc 55

I Snith
2 testimony?
3 MR MARKOWSKI: Can You read the

4 pending question, please.

5 (Record read.)
6 .4- Well, no, because theY also had the

7 Ênancial stat€meuts.

I Q. [æt me break it down.
9 You told the U.S. Atlorney's OfEce
10 that you believe Morgan Stanley Senior
11 Fundiog had received misls¿ding information
12 from Su¡beam 6rnngemeot correct?

13 A Yeah, the tbree banks had received

14 misleadinginformation-
15 O. And that misleading informatiou
16 related to Sunbeam iself, conect?

L7 A. Yes.
18 a. And you also told the U.S.

19 Attomeyb OfEce lhat you believe Sunbean's
?Ã own financial statements were misleadinS,

2l ær¡eø?
22 .{. Ye,s.

23 0. And those fnancial statements

?J+ relate to Sunbeam itself, conect?
25 À Yes.

Pagc 57

1 Snith
2 Q. Do you understand lhat my client is
3 alteging that Morgan Stanley misled Coleman
4 (Parent) Holdings in connection with the sale

5 of its interest in Coleman compatry to
6 Sunbeam?
7 A. Yes, I guess I have heard that.
I a. Have you had any discr¡ssions with
9 Morgan Stanley personnel relating to Coleman
10 (Parent's) lawsuit?
11 A. No. lVell, I guess we had that
12 lawyer from Morgan $t¡nlsy, the guy who
13 contacled me, the people who ooutacted me

L4 about showing up hre. Tbat would be it.
15 0. Okay. tther than being advised

16 that we wanled to take your deposition, you

t7 have not?
18 À Nope.
19 O. Sir, if you let me finisb my
?fr questions, --
2l A. Ih sorry.
22 O. - well try and get through this.
23 Other than the telephone call you
U received from ao in-house lawyer at Morgan
25 Stenley advising you we wanted to takc your

Esquirc Dcposition Serviccs
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2 depæitioú, you have uot had any discussious

3 with any Morgan Stanley prsonnel ¡sl¡ting to
4 my client's çl¡ims agains Morgan Stanley?

5 A. Hd a face-to-face meeting with a

6 lawyer from Morgan Stanley.

7 Q. Wbn was that?

I A. It w6 yeste¡dây.

9 Q. Tht was to prepare for yorrr

10 testimony today?

1l A. Tbt wæ to prepare for the

12 testimony today.
13 0. Otter than that conversation, have

14 you had flny disct¡ssions with anyone at Morgan
15 Stanley relati'g to my client's claims?

16 ÀNo
l7 a. Wbt did you do to prepare for your

l8 testimony today, sir?

19 A Sat doum with counsel and reviewed

?ß doc¡¡me¡ts
2l Q. Ad on wbat ossions did You meet

22 with cou¡sel lo prepare for today?

23 A- Iln srry, on wbat occasion?

u o. RiÉr
25 A- Yor me¿n like wben?

I S'ith 
Prsc 60

2 Q- Did they show yóu some documents?
3 A. Yes.
4 Q. Did any of those doq¡meuts refresh
5 yow recollectioo on mÂtteñi?
6 A In a timited way I guess.

7 Q. Wba do<¡¡ments did they show you
I that refreshed your recollection?
9 A There was a variety of doq¡ments.
10 It included the offering memora¡dum on the
11 bartk transaclion, soûe press releascs, thal
12 type of tl¡¡ng.
13 O. Dd they review any testimony of
14 olherc with you?
15 A" l.¡o.

16 O. Did they æview notes of the
17 mecting that had takeu place al the U.S.
18 Anorney's OfEæ?
19 A l.¡o.

n O. Do you know if either Mr. Doyle or
2l M¡. Cla¡e had notes relati'E to the interview
ZZ you had given to the U.S. Attomey's office?
23 ,¡l. l.{o idca-
U O. Other tha¡ the doq.¡ments thu you
25 werc shown during tbe cou¡se of this session

Ptgc 59

f Snith
2 Q. Yes.
3 À Yesterday
4 O. Any other occasions?
5 ,4-No.
6 Q. With whom did you meet yesterday?

7 A- V/ith this attomey from Morgan
8 Stanley and counsel.
9 O. l¡/ith Mr. Clare?
10 A- M¡. Clarc.
11 a. Do You remember t[g nañe ef ths
12 in-hor¡se persoû at Morgan Stanley?

13 A. JiD Doyte?
14 MR. C[-ARE: lf you remember.

15 A- Thatb all I remembe¡.
16 Q. Anyone else present at the

l7 meetings?
18 A- No.
19 O. Where did it take place?

?n À ft tmk place at Bear Stearns.

Zl O. How long did You meet with him?

22 .4. About several hours.
23 0. Can you tell me approximately how
U maay?
?5 À Threc-plus.

Plgc 6l
I Smith
2 yestenday with M¡. Doyle and Mr. Cla¡e, did
3 you spend any othcr timc reviewing documents?
4 ,4-No.
5 Q. Did you r¡sc Smail to communicate
6 back in 1998, si¡, while you wcrc at Morgan
7 Stanley?
8 .{ No,I doot rememberdoing it.
9 . Q. Did you evcr u;€ E-mail while you
10 were at Morgan Sønley?
11 .{. Limitly, in a limited Ina¡ner.
12 0. During what timc pedod?

13 A. Mætly towards the last two or
14 three yean.
15 Q. When you leff Morgan StanleY in

16 2003 did you have a personal computer at the

17 office?
18 À Yes.

19 Q. Do you know whelher there werc any

20 E-mails or elect¡onic documeils on that

27 computer that rclated in any way to thc

?2 Sunbcam tra¡sactions?

23 A. Idonot.
Vl Q. So it is pæsiblc that your
ZS personal compuler could have had E-mails or

E*q,tirc Dcposition Scrvic¡s
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I smith 
P!88 ó2

2 electronic docr¡ments relating to the Sunbeam
3 transaction?
4 ,{, I'm uot a computer genius, but the

5 computer I had was, I only had for a couple
6 ofyears, so I guess it is not.
7 Q. But you dont know?
8 A. Don't know for sure, no.
9 Q. IVben you left do you know what
l0 happened to your personal computer?
11 A. I do not.
12 O. You didnt take it with you?
13 .{ No, it wasn't mine.
14 Q. Do you know if aayone took any

15 steps to pr€s€rve the contents of that
L6 computer when you left?
L7 A. I do not.
18 Q. Do you know if that computer was
19 reviewed at any tims afrer my client filed
20 its lawsuit against Morgan Sta:rley in 2m3,
Zl to determhe whether it had on it aay
22 documents relating to Sunbeam?
23 MR. CI-ARE: Objection, no
U foundation, calls for speorlation
25 A. No idea.

hith 
Prsc ó4

O. Doyou recall if those aquisitions
turned out to be the acquisitioa of Coleman
compatry, First Alert Signatrue Bra¡d?

A. Codd bave been, lt is very
general and the ænversation like this I bad
all the time about potential acquisitions, so
I think in this case it is still a formative
ståge.

a. Yo¡ dont recall as you sit here
today wbether this call from Mr. Strong
related to whether you were interested in
poteotially shucturing fi nanci¡g f6¡
Sunbeam's acquisition for some company other
thatr thÊ three companies it ended up
acquiring?

A. Maybe Ill prt it a different way.
I rhink thce companies were mentioned. It
was unclea¡ wbether it wæ going to be all
three, two of them or one.

a. Brl it ended W being tbe

fina¡citrg tbåt Mr. Sûong was inquiring about
endcd up being the fiünciûg tùat was i¡ fact
put in place by your group, rigbt?

,A. hr thme three properties.

L
.,

3
4
5
6
7
8
9

10

11

t2
13

14

15

t6
t7
18

l9
20
2t
22
23
?A

25

I Smith 
Prse 63

2 Q. You dont know cne way or the

3 other?
4 A. No.
5 Q. Ycn¡ have no howledgc of it being

6 reviewed at least; is that com¡t?
7 .A-No.
I Q. I\fr. Smith when did you ñrst
9 become awa¡c that a team of Morgan Stanley

10 investment bankers was working with Sunbeam?

11 A Tough to say, long timc ago. My
LZ rccollectior would be üat it wq¡ld bc carly
13 98.
14 Q. Is thcrc a particular event that

15 you rclate yor.r first knowledge of Morgan
L6 Stantcy investment ba¡kers working with
L7 somebody?

18 .{. TbÊ cvent would be a phonc call
19 from Bill Srmg inquiring whethero¡¡r

20 interest in arranging a poæntial financing
2l for Srmbca.rn in connection with some

n acquisitions.
23 Q. Did he identify the Potential
Zt+ acquisitions?
?S A ldonïrecall.

1 fuith 
Page 65

2 Q. Didyou have any knowledge thât lvfu.

3 Strong and otbers were working with Sunbeam
4 earlier with respect to other poteutial
5 target companies?
6 ,¡u Ncr then.
7 Q. Wce you involved ir any Sunbeam
8 activities io f997 that you can recall?
9 À 1997,w. Idonotrecallbeing
10 involved.
11 0. f,)loyou believe tùat you were not?

12 A Iblievelwæoot.
13 a. lVce you awa¡e tbat Morgan
t4 Stanley's ability to arr¿nge large amounts of
15 financing was being promoted to Sunbeam by
16 Morgan Stadey i¡vestment bankers ÍN a reason

L7 for retaining Morgan Stanley to provide
18 investmenl b'anking sen'ices?
19 .4" Iwænot
n 0. Wee you awa¡e that in Augrst of
21 1997 yon were identified as a member of the

22 Morgan Stanley Su¡beam te¿m?

23 .4-No
U 0. Wottd it suprise you that without
?S your knowledge you have been identified by

Esquitc Dcpositioo Scrviccs
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1 Snith
2 Morgan Stanley i¡vestmeut bankers as being a

3 member of the Sunbeam team?

4 MR CI.ARE: Objection to form and

5 foundation. You can answer.

6 A I dont know bow to answer. Docs

7 it surprise me? A little bit I g,tess.

8 Q. Ilrû. Smith,I'm going to show you

9 what we re going to oa¡k as Coleman (Pareot)
l0 Holdings Exhibit 151, it's a documeot tbat
11 bea¡s Bates ¡rrmþ¡ Morgan $tqnlsy
LZ confidential 65651 through 6574.
13 (C-olema.n (Parent) fielrlings Exhibit
14 151, document that bea¡s Bates numbcr
15 Morgan Sradey conñdential 65651

1ó through 6574, marked for
L7 identiñcatioq as of this date.)
18 Q. I would like you to look at it
19 briefly jrst to tell me,'ñrst of all,
20 whether you recall ever se¿ing that docr¡ment

2L before.
22 À Is this all one document or is this

23 several put logether?

24 Q. As far as Ih awa¡e it is one

25 document, but I could be mistaken about that.

I Smirh 
Prge ó8

2 A- Yes.
3 Q. Along with Micbael Ha¡t's and
4 Micháel Mcl-aughlio, rigbt?
5 A. Yes.
6 Q. Can you tell me who Michael Hart
7 and Michael Mclaugùlin are? .

I A. Michael Ha¡t and Michael Mckugùlin
9 were vice presidents wbo worked as loan
10 originators in the loan capital, for me in
ll the loan group.
12 Q. They were two Morgan Stanley
13 employees who worked for you?

14 .4" Right.
15 Q. Do€s this refresh your recolleclion
16 that you're identified Sunbeam in the sunmer
L7 of 1997, es part of the Morgan Stanley team
18 for Project l-aser?
19 A- I guess I would put it another way
20 since I bave never 5¿¿¡ lhis before, s;o this
2L is my 6rst obeervation of this and I see my
22 n¡me as well as 15 other pcople here.

23 This lmks very sirnilar to a lot of
U the pitches Morgan Sanley put togcther just
?S tisting people in different a¡eas.

Prgc 6?

I Súith
2 It is the way we received it.
3 À I dont recollect secing this.
4 Q. You se¿ it's labclled in the ñ¡st
5 page "Pmject l¡ser Discr¡ssion Material
6 August 8,1997"?
7 A- uhm-hmm.
I Q. Do you recall Morgan Staoley's work
9 for Sunbean was æferred to a.s Project l¡ser?
10 À Yes.

11 Q. Læt me dircct your attention to the

12 pagc where it has Batcs uumber 65172"itß
13 towards the end of the docr¡menL
14 À Towards the end of it?
15 a. 71?-corre¡L
16 À trhn-bûn.
17 Q. Ilo you se€ that page is entitled
18 'Projçct Laser, the Morgan Sanley æaú'?
19 A' Yes.
?n Q. You see in the bonom left'hand
2L corûer therc is a box for debt capital
22 ma¡kets banks?

23 ,4. Yes.
U Q. And your ua¡ne aPPears lhere,

?S coneÆt?

1 snirb ruc6e

2 You will also ootice herc they had

3 pcoplc hom tlc crcdit ñ¡nctioo aad pcople

4 from Princcss Gatc on thiq so I would view

5 this as a v€ry geocric pitch page.

6 Q. Do you knoç, what t[c purposc would
7 bc of listing your gfoup?

I A. No, I would not.

9 - Q. Let mc dircct your atteotion to the

f0 ûext pagc of this document, it bcars Bates

11 65773. It is cntitlcd'Pmj€ct l¿ser Global

12 [ævcmgcd Lænding Capabilitics.' It gates

f3 'Morgan $t¡nlçy has thc ability to pmvidc
14 bclow iovcsilq¡cnl grade clieuts wi¡h financiog

15 al every lcvcl of the capital structurc.'

16 Do you uodcrssndtbat?
L7 A. Ycs.

f8 Q. Was it your uodcrsknding that

f9 Suobcam was a bclow isv€sment grade company?

20 MR. CIáRE: During what time
2l pcriod?

n MR. MARKOTTSKI: 199?" 1998.

23 A Again I didrl know th¡l this was

U do¡c. I doul know wbat Sunbcan's credit

25 r¿titrgs werc al lhal tinc, invcstmcnt gndc,
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I Snith
2 noninvestment gråde.

3 Q. Do you see the eutrY that reads

4 "s€asoned leverage lending professionals"?

5 A Yes.
6 Q. I would like you to read that, the

7 description next to that to yourself- It bas

I tbe words nGroups of 12 dedicated
9 professionals"?
10 .4- Uhm-hmm.
11 O. Does that accurately desctibe your

12 g¡oup at the time?

13 À Yes.
14 O. Bclow that there is anothcr heading

15 that reads nA¡med \tr/ith One-Stop Sbopping."

16 Do you see that?

17 ,{. Yes.
l8 Q. Would you read that to yourself
19 also. I.et me read it into the recnrd, so it
20 is clear what we're talking about.

7l It reads nSenmless execr¡tioo
ZZ coordinaled:rmong MSSR Morgan Staaleyb
23 bridge and private equity funds a¡d lop rank

U hig! yield public equity M&A groups."

?S Do you sec that?

r sÉith 
Pase't

2 L I tbink the invesmeot banking
3 fuoctioo is broader, but I dont k¡ow.
4 Is tbere investms¡¡ þ¡nking listed
5 here?

6 Q. Was it common for Morgan Stanley
7 investment bankers to repres€nt to poteutial
8 clients that Morgan Stanley both could
9 provide inveshent banking advisory services
10 and then assist the company directly or
11 indirealy in raising the funds ûecessary to
12 complete the acquisitions that were an-anged

13 througb the inveshenl þ¡nking group?
14 MR. CI-ARE: Objection, calls for
15 speorlation.
16 À Yes, I mean I obviously wasnt on
17 every page so I bave no idea how common or
18 uncoIn¡non it was.
19 Q. You werc part of the financing
2A aaivity. Was it ss¡ething thaf you
2L uoderstood 1s þ t¡king place?
22 .{. When you s:ry "taking place," do you
23 mean økíng place 1 p€rcent of the time, 2
U percent of tåe time.
?5 0. C-ommon?

Pegc 7f

I Smith
2 A- Yes.
3 Q. Do you have any understaoding what

4 the reference to one-stop shopping 6s¡nc i¡
5 the context of this statement?

6 A The, agaio this was a stardard

7 piæh page that was included in a lot of
I presentatioús to compades.
9 Tbe idea here was that a varietY of
10 services cor¡ld be prcvided by Morgan Stanley,

t1 very similar to whsl our competiÛors were

tZ also tåttying at the time.

f3 O. And thoec activities would range

14 from whaÇ sir, to what in lhis context?

15 .4. In this context where you just read

16 it would include Morgan Stanley Scnior

L7 Funding Morgan Stanley bridge' privaæ

l8 equity, t¡igtr yiel{ public equity, and M&.4.
19 Q. The refereoce to M&A is to what

20 function, sir, do You know?

2l Do You have anY *¿.tsta¡ding?
22 ,{- I gress it would be mergers and

23 acquisitions.
U O. Is that sometimes referred to as

25 lhe investme¡¡ þnnlring function?

r hith 
Page 73

2 lt I ôn't know wht æmmoo means.

3 Q. Wæ it your uoderstanding that

4 Morgnn Stanlsy -- let me A&e a step back,

5 sir.
6 Wæ it your understalrding tbat one

7 of tbe reåsocs why Morgao Stanley wanted you

8 to come to Morgan Sanley to estabtish tùe

9 ability to ñ¡nd leveraged loans and to
l0 syndicate them, wæ to assist Morgan Stanley

11 in obtaining i¡vestment þnnlcing ¡elated

12 çng¡gements?
13 A Myundersønding was tbal they want

1.4 to have tbe lever4ge loan capabitity to belp

15 them garner more high yield business per se.

16 O. Didyou r¡nderstand another

17 objective was to obtai¡ more investment

18 banking engagemeûß æ a result of the

19 ability to psovide tbat kind of ñtoding?
20 .4.No
27 Q. Tht was never erpresstd to you as

22 an objective?
23 A. Nq it wæ not.

U 0. Wee you aware tbat -
25 A ED¡se mer are we finished with
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I Smith
2 this?
3 Q. Yes.
4 Q. You weæ aware that the Morgan
5 Stanley invesünent banking team u/¿rs conccmed
6 that it might losc the financing assignments
7 rclating to any acquisitions Sunbeam obtained
8 to Chase Securities?

9 A. I dont know if I would have wordcd
t0 it that way. I think they felt that Chase

1l wa¡¡ a competitor that could get tfie f,rnancing
L2 business because of their existing
L3 ælationship with Sunbcam.
\4 O. You understood that Chase

15 Secu¡ities had an existing relationship with
16 Sunbeam?
l7 .4. Ycs, t di4 as d¡d First Union and
18 Bant of America.
tg Q. lilhat was the natu¡e of Chasc
20 Sccurities' relationship with Sunbeam?
2t MR. CIÁRE: Objeaíon. Objectioo,
?2 no foundation. You can a¡$wer if you know.
23 A Thc only thing that I know that
U they had werc they were the lead on their
25 bank loan. And by nthe lcadn I mean thei¡

sûith 
Prgc 76

A One, getting ready for this, and
then when the letter was issued to, æ
normally as, or I think in this case so it
kind of after the fact or right before they
signed the fi¡al one.

A. I show you what we ma¡ked
previorsly as CPH Exhibit 70, ir is a letter
dated September 5, 1997 Morgm Stanley
statiorery from Bill Strong to Albert Dunlap.

A Gay.
12 A. Take a momest to look at this for
13 me, sir.
14 A Okay.
15 a. Do you recall seeing the Morgan
16 Stanley etgagement letter prior to September
l7 5, 1997, sir?
18 A I do not recall seeing it prior to
19 September 5,1997.
7ß 0. So is it your ræollection you did
2l not s€e the engagement letter prior to it
22 being entered into?
Zi A Yes, thalb my recollection.
U O. Do you ¡ecall now ha"iog looked at
25 it, how soou after September 1997 you first

I
2
3
4
5
6
7
I
9

10
1l

Plge 75

1 Smith
2 ageúor the administrative ageút
3 Q. The bank loan is'vbaÇ sir?
4 A. They had a, I think a small
5 revolving credit, multi-yea¡. Chase was the

6 admin ageot First Union, Benk Assrica \¡/are

7 nvo large lenders, participants in that, wo
I syndicate nenbers.
9 Q. Do you know who Ma¡k Davis is?
10 .q" From where?
11 0. Chase Sccr¡¡ities.
12 .4. No, I doot rhink s6.

13 0. You were never told that Ma¡k Davis
14 of Cb¡se Sccu¡ities b¡d a relationship with
15 Mr. Dunlap as a result of work that Mr. Davis
1ó hÂd dûoc for Mr. Duolap at other companies?

17 A No.
l8 O. [Iavc you ever sceo the engagement
t9 letter betweca Morgan $tenlsy and Sunbeam,

20 sir?
2l À Yes.
22 O. rffhen did you see that?
23 À I tbink at various tímes.

U a. What would tnve bcen your reason

25 for seeing tbat eogagement letter?

1 Smirh . P4e17

2 saw the engagemeût letter?
3 ,4.No.
4 Q. Do you recalt that in fact you did
5 sec it prior to the closing of the

6 tr¿nsåctions in tbe first quarter of 1998?

7 À lln notsu¡e.
8 Q. Were you awa¡e tbat æ parr of the

9 Sunbeam engagement letter, Sunbcarn had agreed

10 to retain Morgan Sanley on nutually
11 agrecable temrs !o assist in connection with
tZ any nccessaryñnancing?
73 MR CTÁRE: Objection to the

14 cletrt it nischeracterizes the documenl.
15 A' Thatb qot whet thiq såYs.

16 Q. t¡t me direct your attcntion to the

17 second - the Erst full paragraph on the

18 úird page of thc lettcr.
19 A" Uhn-hnm.
m Q. It reads "If in connectioo with
2l this assig¡mcnt Sr¡nbcan effecs a repurchase

n of or public sale or private placement of any

23 equity refencd or debt securities, or
U Sunbean effecs real estate ñnanchgÞ, assct

25 or prûperty sales and some r€¡tsotrable portion
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1 Smith
2 of investms¡t þrnking services, in coonection
3 $'ith Sunbeam agrees to offer Morgan Stanley

4 on Eutually agreeable terms to assist it with
5 such tratrsaction."
6 ts it your underslanding that that

7 did not encompass --

8 A. This is boilerplate. MutuallY
9 acceptable terms me¿u$ you have to come with
10 the transaction so both sides have to ag¡ee,

11 so there i5 qsthing that ties them" Sunbean

12 to Morgan StanleY, to do this.

13 O. Is it Your underst"nding this
14 did¡t create ¿ þi¡rting obligatioo ou
15 Sunbeam's part?
f6 .dt- Not at all. This is boilerplate.
t7 O. Is it your understanding that this

18 does relate to the ñnancing activities that

19 Sunbeam may need in the event that it engages

20 in an acquisition covered by the terms of
2l this g¡g¿gsmsnt letler?
22 A Why donT you say that agaio.

73 O. Is it your understanding that the

24 language that I just read to you from this

?5 engagement letter pertains to financing

1 smith 
Pagc 80

2 Q. A¡d in con¡ection with that

3 transaction Morgan Stanley was in fact
4 retained by Sunbeam to provide financing for
5 it, conect?
6 ,4- I don't know about the chronology,
7 but -- well, you know what,l dout know if
I that is right. I don't know when we were
9 re¡ained by them to dothe fiuancing.
10 0. Do you recall tbat Sunbeam retained
11 Morgan Stanley to arratrge financing for its
72 acquisition of Coleman company prior to the
13 closing of the acquisition of my clieot's
14 interest in Coleman?
15 .4. Yes.
L6 O. Who within Morgan Stanley, sir, wâs

17 involved in the fi¡anci¡g arrangemetts
18 relating to the acquisition of my client's
19 interests in Coleman æmpany?
20 À The ñnancing iuîmgementrs? Do you
2l mean specifically the loan?
22 O. Any aspect of the financing.
23 .4- Would that include the convertibles
24 as well?
25 O. Yes.

hgc 19

I Smith
2 activities related to any acquisition that

3 Sunbeam execuûes, that is covered by this

4 engagemeût letter?

5 À Well, again I guess I dont know
ó what youte driviag at ol mean. One, this is

7 boilerplate. Two, what this states is that

I if there is some fin¡nçþg by the way $'e' rÃ/e

9 night be able to süike a mutually acceptable

l0 deal with them to help provide the financing.
l1 O. Is it typicat that Morgan Stanley

12 seels to i¡volve iself in fr¡¡ânciry aspects

t3 of the investment barking transactioos?

14 À ltnsorry, do YousaY isitt¡sual?
15 O. Yes.
16 À Don't know.
17 O. fs the opportunitY to Provide
18 E-uanciag another way that Morgan Stanley

19 realizes fec incone?
20 À Yes, as do other institutions-
2l' Q. You'rc aware, sir, that in ñßt
22 quart€r of 1998 Sunbeam siped atr agreenent

23 to acquire my client's interests in Coleman

24 company?
U A. Yes.

1 Smith 
Pegc 8t

2 A- Then my list would be limited
3 bccausc I don't know all of the people that

4 were ínvolved.
5 Conceptually there were people from
6 our group which would be the Morgan Stanley

7 senior loan, there ç'ould be people from

I cr€dit, there would bc pcople from high yield
9 rcsearch, therc wouldbe Peoplc from the

10 conv€rtible desk, the¡e wonld be pcople from
11 equity capital markeÇ and f dont even know
t2 if that is cxhatstive, as well as the

13 execution group. So to summa¡ize, many, many

14 people involved.
15 Q. tl/ho from the leveraged fìnance

16 group is involved?
17 À There were probably th¡ee or four
18 of us, mys€lf, Michacl Hart .- Michael Hart'

19 Tom Bu¡chill, and towa¡ds the end Simon

m Ra¡kin.
2l Q. Do you recall who was involved in

22 the cquity capital markeæ g¡oup?

23 A. Idonot.
U Q. Did you have any interaction with

25 them in conûection with the underwriting of
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I Smith
2 the senior loan?

3 A" No.

4 Q. So you didnt exchange
5 information -- let me take a step back.
6 Do you recall if Ruth Poral was

7 involved in coovertible debt?

8 .4. Ido, yes.

9 Q. Did you have aay s6mmr¡niç¿¡i6n with
l0 her at any point prior ¡s th6 çls5ing on the

11 senior loan relating to Sunbeam?
t2 .4. Did I have ill/ @mmnnications prior
13 to the closing of the loan, yes.

14 O. What do you recall about those

15 communications?
16 A- Well, a couple ef things. The *
t7 becar¡se this was a large fin¡ncing and many

18 itrdividuats at Morgan $rqnl6y from many

19 g¡oups were i¡volved Tleæ was a sbaring of
20 informatioo.
21 Number two, wber, just before wc
22 closcd the loan there was some issues

23 regarding sales in the first quarter, some

U prcss releases and so worked with the ñ¡m I
25 guess, and she was one of the nembers of the

I s'ith 
Pasc 84

2 Q. What was the natu¡e of the

3 information being sha¡ed?
4 À [æt me be more specific. At Morgan
5 Stanley there was a group, I dont know what
6 they call it now, the execution group. t
7 thitrk they called it CSG tben. A¡d once tbe
8 transactioo was otre, then they were the
9 people that chapcroned the process, knew all
10 of the tra¡sactions. They were the
11 executioners as we called them.
LZ Jobn Tyree was the representative
13 from CSG who was the quarterback of putting
14 together a lot of this. And in this ç¿p¿gity
15 he was the point person and we were abte to,
16 we being the loan group ¡rs well as equity
17 capital markeß, rse a lot of the work that
lB he did. And a lor 6f rhis we did rogether,
19 sooe of it we relied on hin, sometimes he
?Ã relied on rc.
2l fuain it was a massive effort on
?2 the part of the firm- At any one .ime 10 to
23 20 people working sq this thing.
24 A. We're going to go througb that in
25 more der¡il.

Prgc 83

I Snith
2 group in terms of investigatrng this.
3 Q. Do you recall aay other
4 commrrnications that you h¿d with anyone else

5 in equity capital ma¡keb ,sl¡ting to
6 Sunbeam?
7 

^, 
ldo noL

S Q. So the only point of contact you
t had was with Ruth Po¡at?
10 .{. To thc best of my reæollection.

11 Q. Do you know if other pcople within
12 levenged fioance had coomunications with
13 Miss Porat?
14 A. Ifunotknoç'.
f5 Q. Do you know whethet othcr people

16 rvithÍn the leveraged fin¡nce group had

t7 communications with snyorie else i¡ Equity
18 capital ma¡kets relati"g to this?

19 .4. Idouot
20 Q. You indicated that there was
2l sharing of information rclating to the

22 finrnçi¡g¡ between leveraged finance ad
8 equity capital na¡keb.
U Did I uuderstând that correctlY?
?5 À Yes.

1 Smith 
Pagc 85

2 In the first quarter of 1998 what
'3 was the nÂture of your personal activity
4 ¡st¿ting to the underwriting of the Sunbeam
5 loan?
6 A. Well, as the manager of the group,
7 the uitimate responsibility was, and decision
I I guess was at least - decision is the wrong
9 word" The ultimate responsibility was mine.
10 We had a very strenuous credit approval
f l procsss with many of the individuals that t
12 had mentioned before as part of the credit
13 committee at tbe time that got involved with
14 the final yes or r¡o.

15 It was our group that was
16 responsiblc, the people tbat work for me that
l7 were ¡esponsible fo¡ doing a lot of the due
18 rliligence and thc structuring and then the

19 rest on the loa¡. So in that way it was h a

20 supervisory capacity.
21 0. Do you recall what activities you
22 personally engaged in?
23 A" Partly I guess. \fforked with the,
U speciñcally on the loan side, what was the

25 rigbt structure, i.e., how much A loan, how
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much B læn, wbat should be the prices, what
should be the fees. Møe generically asking

çestions about the credit, the combined
entity.

Ad once wben one of the team

members was rnnble to attend I went down for
4 one of the due diligenoe meettngq down in
Florida.

Q. Tbre âre two principal aspects of
the Sunbeam fin¡ncing which was ultimately
put in placc, correct si¡, tbf senior loan

and the ænvertible debenture offering?
A- Ub-hm
O. Yar have to a¡swer audibly.
A- Ih srry, yes.

O. Wbwas involved in the

{scisi6¡-p¡king with respeA to bow mrrch
mûney would be raised through the convertible
debeoture offering and how mrrch money wor¡ld
be provided througb the senior loan?

.¿u I'm orry, you say wbo made that

wæ kind of a group, a group

decision?
O. Yes.
A. It

1 Smith 
Pasc 88

2 A- Yes.

3 Q. Were you i¡volved in any
4 decision-making or involved i¡ 6¡king
5 recommendatioos with respecr to that change?
6 A. No.
7 Q. Do you know who made that decision?
8 .A' I think the company eventually made
9 that decision. It is only speculation on my
f0 paf.
11 O. Do you know if anyone al Morgao
12 $tanlsy had a view on that issue?

13 .{- No.
14 A Did you bave a view?
15 À Not rcally.
f6 0. Did you consider it to bc a good
17 development with respect to fhe senior loaq
18 or a negative development. with respect to the

19 senior loan, that the compatry had raised an

20 additional $250 m;llioo tbrough the
21 convertible debenture?
22 A I thought it was a positive
23 developmenL
24 0. Why is rhar?
25 A- Because it was more junior capital

h€Ê 87

I Sndth
2 decision. Obviously people at Morgan $tanlsy
3 had were i¡volved as well as the company.
4 Q. Were you involved in that proccss?

5 À Tangentially.
6 Q. Did you provide a recommendation
7 conceming how much of the debt should be

I nised through tbe senior loao and how much
9 of it shouldb€ rais€d through the

10 convertible debenh¡¡e?
tl .{- Initially we di( which was the

tZ original strucfiue, and then when tùe

13 convertible increased in sizc, then had input
14 into ærms of how Duch to tat<e of the, o¡ how
15 much they should use and then how to reduce

16 the loao to take advaûtåge of the extra money
17 they were able to raise in the convertible

18 market.
19 0. What you are rcfcning to is the

20 fact that originally i¡ was contemplate'd that

Zl 5(X) million would be raised through the

22 convertible debenture offering?

23 À Yes.
U O. And subsequendy that was changed

25 to þ 5s6çrhing morc like ?50 million?

Pagc 89

I Suith
2 in the, in the capital struchrre so the lo¡ns
3 were, were rnore, were beüer off.
4 Q. Is tha sometimes referred to as

5 there þing more oshiou?
6 A I have heard people use thal
7 expression.
I O. Is tha an expression youVe used?

9 A. I dont recall.
10 0. [n my evenl, you ænsider it to be

11 the facf that the company raised an

L2 additional $250 million tbrough the
13 convertible debenturc offering to be a

14 pæitive development with respect to Morgan
15 Stanley's exposure on the senior loan?
16 A Ivieseditæapositive
L7 deveþment in terrs of a senior lender to
l8 the oompany, which would be ourselves and

f9 Morgan Stanley Scnior f'uoding, R¡nk of
20 America and First Union. I thought it also

27 enhnr¡cetl our ability to distribute it.
22 0. You thought in general senior
23 leuders would view that æ a positive?
U A As a positive outcome.
?5 a. Wh¿ due diligence activiry did you
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1 Smith
2 personally engege in prior to the closing of
3 the senior loao, sir?
4 A It was rather limited. Wê had

5 other pcople tasked witb the job and in ny
6 cart, but t did go oa that one trip down to
7 Florida.
I Q. Do you recall if that one trip look
9 place in early Ma¡ch?
l0 À I donl remember. That's probably
ll about riglt.
L2 O. [¿t me see if we can pin this down
t3 in ti'ne a litrle bit.
L4 [¿t me show yoq si¡, what was

15 previotsly ma¡ked as CPH Exhibit Number 74.

1é It is a tener dated March 5, 1998 on Morgan
17 Stanley stationery, sþed by yot¡, directed
l8 to Russell Kersh at Su¡bcam.
19 Can you tell me what this letter
20 is, sir?
2L .{. Give me a second, please.

22 Q. Sure.
23 A. This looks Like a highly confident
U letter.
25 Q. Do you recall whether you provided

snith 
Pagc 92

Q. Oo you recall if Seth Shaan, Tom
Burchill were there?

,{. ldostrecåll.
O. ls the reason why you weot oû rhis

trip that Míchael Hart could not?
A Thal is my recollectioo.

O. Prior to the hip to Florida in
early March where you visited Sunbeam, had
Morgan Slenl¿y Senior Funding itself done
aoy, do any due diligeuce relatiug to the
possibitity of suucturing a senior loa¡ to
Sunbcam?

A" I donT rec¿ll the exaclsequeucing
of iÇ but we did bave - we -- so I donl
remember when we sta¡ted getting involved in
terms of looking at the, looking at the
projections and thinkìng aboul loa¡
structues.

Q. tilould it b€ fair to say that by the
tine you seut your March 5, 1998 higbly
confideot letlcr to Mr. Kcrsh, ttat Morgao
St.nley Senio¡ Fuading bad substantiotly
coopleted its du€ ¡liligence related to the
ñnancing?

I
2

3

4
5

6
7
I
9

10
ll
L2
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I Smith
2 lhislenpr to Sunbeam before orafter your
3 t¡ip to Florida?
4 À ldontrecall.
5 Q. Iæt me show you what we marked
6 previorsly as CPH Numbcr 37- lt ß a
7 two-page docr¡ment bearing Bates Morgan
8 Stanley confidential 45317 through 45318. ll
9 is an itinerary for Mr. Tyree's travel to
10 Florida ou Ma¡ch 4 and Marcb 5, 1998, si¡?
1l A- lfhm-hrnm.
LZ Q. You see that in the third line
13 there is a reference tro you, Seth Shaan, Tom
L4 Burchill and Micbael [Isrt as part of the
15 team?
16 A, Ido.
l7 a. Do you believe this is a reference
18 to the trip to Florida that you tmk?
19 À Yas.

20 Q. Do you recall that M¡. Tyreæ was

2l part of the team at the Florida meeting?
22 .4. Ido.
23 O. Do you rec¡ll whether Mr. Ha¡t was

U there?
25 À [ believe he was not.

pagc 93

1 Sndth
2 A- Oh, quite the cootrary. We had
3 looked at a lot of the available information
4 and accepted it at face.
5 As you see herc in tle letter, we
6 said there is a lot morc work to do- lve said
I this is our prcliminary understanding, that
I we had lots of work to do to include gening,
9 completing due diligence. That oo way this
10 was - and that's I guess that first fuI
11 paragaph on thc second page where we talk
12 ahut material address cbaûge in cooditions
13 aod businessresults and the prospects ofthe
14 compaîy.
15 I rhìnk we also had in herc
16 someplace about the, we have to complete the

17 due rliligeûæ- Ard that no way could this be

18 coostued to be a commitment by Morgan
19 $tenlsy to lend the mouey of to utrden*¡rite

?n üe deal.
2l Ard I lhink the operative paragraph
22 here is that we were highly coufideut that

23 lhis could be syndicated in the geueral knom
U ma¡ket
25 a. Have you finished your answer?
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1 Snith
2 ?L Ycs.
3 Q. Sir, is it your tes 'fnotrY, sir,
4 that Morgan Staoley Senior Funding had uot

5 substantially completed its due diligeûc€ ils
6 of the time it provided Sunbeam with a higbly
7 con6dent letter?
8 A- It is my testimony that it had not
9 completed its due diligence prior to issuing

10 this letter.

ll O. R¡sbl.
LZ ,4. With the caveâts that I just
13 mentiooed.
14 O. My question is whether it was

15 substantially conp¡ete by this point in time?

f6 A- I dont know what that might mean,

17 but there was a lot Eore to do and I rhink

18 this letter reflected that.

19 O. [¡t me Put it this waY: Did You
2A rhink ¡þs¡ oo'st of Morgau $tenley Senior

2L Funding's ¿us rliliSenc€ ¡sl¿ring to the

22 underwriting of the senior loan was completed
21 by the time you provided the highly confident
24 letter to Mr. Kersh on March 5, 1998?

25 À l donl think that uost had been

Pagt 96

t Smitb
2 all necessary dus diligence was completed?
3 A. Well,l'm having a brain aneurysm,
4 I dont know what you're trying to get to.
5 Q. You dont k¡ow one wÀy or the othe r
6 as you sit here today whether Morgan
7 Stanley's pol-icy was -I A. I'm not commenting on Morgan
9 Stanley's policy.
10 0. I'm asbng you --
11 A No comment, no idea.
12 a. My question is this and I want your
13 knowledge, I'm entitled to your knowledge.
14 À As best as I can remember.
15 O. Yes. Is it your testinony that you
16 have no knowledge as you sit hcre today,
L7 whether it was the policy of Morgan Stanley
18 in Ma¡ch of 1998 that the firm should not
19 issue highly confident letters relating to
20 potential finansiûg until such time as

2l substantially all necessary d¡s diligence was
22 completed?
73 A. My understanding was that there
U would be letters like this issued afrer it
25 was vetted internally, and the amount of due

Prgc 95

I Smith
2 done by then, but that is a very vague term.

3 Q. lVas it the policy of Morgan Stanley
4 thal hi$ly confident letters relating to
5 financings should not be issued until
6 substa¡tially all nece$iary due diligence was

7 conpleted?
I A tt - why dont we saY that again.

9 rü/hat did you saY?

10 O. Was it thc policy of Morgan Stanley

ll that highly confidcnt letters relating to
12 financings should not be issued by the 6rm
13 until substantially all necessary due
14 diligence had been comPleted?

15 .4- There - I don't follow You.
16 O. Was it the policY of Morgan
17 Stanley - l think it is a fairly simple
18 stalement, si¡.
19 A" Why donl You go slow.
20 0. I wilt. Was it the policl of
2L Morgan Stanley that higbly confideqt
22 l€tters -
23 .4. Like this.
U 0. -- relating to financing should not

?5 be issued until such time as substantially

Pagc 97

I Smith
2 rliligencc completed before the issuance of
3 this lener would vary.
4 Q. You bave no knowledge that there

5 was a requirement that sub'sta¡tially all of
6 necessary due diligence be complete?

7 L Thme a¡e your tenns and I'm not

I ewa¡e of any of thæp, that coûcepü

9 Q. Wbo made the decision to issue the

10 h¡ghly confident letter on Ma¡ch 5?

ll A" This was a grcup decision that was

12 vetted by many of the senior people at the

13 Erü.
14 a. You didnt bave the authority
15 yourself to issue the Ma¡ch 5 letter?
16 .{. No.
17 Q. Who needed to provide approval?

18 A This would -
19 O. Let me as& you a different
20 question. Who did pmvide approval?
2l A- t don't recall exactly, but il
22 would be the people on the Credit Committee,
23 I donl even ¡ememb€r who was the head then

U of the Credit f¡mmitfss, and then other
25 senior members of the Credit Committee.
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1 Smith

2 MR. MARKOWSKI: Why dont we take

3 a break and change the tape.

4 TI{E VIDEOGRAPHER: The time is
5 ll:2fi,this completcs tape numbet 1.

6 (Pause in the proceedings.)
7 THE VIDEOGRAPHER: The time is
8 ll:31, this begins tape number 2.

9 BY MR IVÍARKOIVSKI:
10 Q. Mr. Smith, back to the March 5
11 higbly coûfidenÍ letter.

12 D€scribe ¡o me the process that was

13 used at Morgan Stanlcy in rcaching a decision

t4 to issue this letter.
15 A. The decision would be q would bc

16 similar to the credit approval proc€ss,

17 realizing that we had less than the comPlete

18 information that we would need to make a

19 cre'dit decision.
20 And by that I mean that a lot of
2l thc duc diligcnce would bc ongoing, not yct
22 complete, that our views expressed in thesc

23 highly confident leners such as this, are

24 dated Ma¡ch 5, woul{ would ¡clate to taking
25 a lot of the information given to ts at face

smirb 
Pagc l(tr

O. Do you how who was io 1998?
A- [ think it had bcen Mr. Steve

Newhor¡se.

0. How did that process work, did the
committee take a vote with respco to whether
a letter - let me ask you a specific
question.

Do you rec¿ll that a committee vote
was taken with respea to the authorization
issued on Ma¡ch 5 had the confident letter
disse'ninaæd?

À I dont remember specificalty
whether there was â votc. I doot remember.

0. Is that typicaüy the way the
proc€ss works, tbe committee takes a vote
with respect to whether to approve the
issua¡ce of a higbly confident letter or a
credit, or is it 5s66rhing other than that?

À That is t)¡pically how it would
work-

a. Who initiated the process with
respect !o review of the question whether to
issue a hishly confideat letter to Sunbcam;
did you?

I
2
3
4
5
6
7
I
9
l0
l1
t2
13
14
15
16
t'l
18

19
20
21
,,,,

?3
u
2s

I hith 
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2 value, i.e., tbe audited finnncials, i.e.,

3 th€ projectiooc æd the rest.

4 Ad then based on that was our, wc

5 would then come W with a decision on the

é part of the ñrm, voÍced to tbe Credit
7 Committee, wbther we wqrld bc authorized to
8 send sut ¡ highly con6dent letter zuch as

9 the one here.

10 Q. IVæ tbere any sign-offproccss in
11 place tbat rÊquired that formal written
lZ approval bo given for letters sch as tl¡s?
f 3 A. lt wæ mt a sigl-off procedurt.

t4 It wæ a meeting that was, tbat we had a

15 cùåiruan md tbat aprproved credib as well as

16 sending û¡t thfse higily confident letters.

17 Q. Tht committee wæ tùe læveraged

18 Finarcc Cmnittec?
19 .4- It ounds rigût, h¡t doul hold me

20 a hundred percent for tbc oame. It chaoged a

2L lot.
22 Q. \trilce you (m thar committee?

23 Á. I wæ on tbe comminee.
U Q. Wce you the úairman?
25 .4. I wa not thc chai¡nan

1 Sn¡th 
Pasc l0l

2 lL Initíate's a funny word. Probably
3 Mr. Stong and myself were the, would take
4 the lead on this.
5 Q. \¡/hy Mr.Strong?
6 À The procedure at Morgao $t¡nlçy rv¿g

7 thallhe baoker, i.e., the p€rson who was
8 responsible for the client would bc actively
9 involved in âll, i¡ proposing extessioûs of
10 credit o¡ underwritinp for their client.
11 Q. So Mr. Strong had to endorse this
t2 as part of the internal proccdure Morgao
13 Stanley?
L4 À Yes.
15 A. Do you recalt that Mr. Strong asked

16 you to consider to issue a highly couûde¡t
l7 letter to Su¡beam?
18 À I rccall that be wanted a highly
79 confident letter from Morgan Stanley to
20 Sunbeam.
2l Q. How did you know that Mr. Strong
22 wanted a higbly confideut letter?
?3 A I rhink he -- we talked about it
U and we thought that was helpful in helping us

25 secure the ñnancing.
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I Smith
2 Q. So you a¡d M¡. Stong discr¡ssed
3 whether Morgan Stanley should issue a higttly
4 confident letter?
5 À Nq M¡. Srong and I discr¡ssed

6 whether we should go seek approval from
7 Morgan Starley to issue a highly con6dent
I letter-

9 Q. And Mr. Sfrong wanted Morgan
10 Stanley to issue a highly confident letter
11 because be thought it would be helpful to
L2 Morgan Stanley io obtaining the assig¡ment to

13 arrange for the financing, c¡rect?
t4 MR. CI-A,RE: Objection, calls for
15 speculatioo.
16 .{ I canl comment for sure what he

17 w¿5 thinlring.

18 O. Did tvfr. Strong say to you in words

19 or substance I would like us to be able to
20 issue a hishly confideut letter to Su¡beam in
21 'connectioo with the fin¡nsirg for the Coleman
22 acquisition becar¡s¿ that will be helpfuI to
23 r¡s i¡ our efforts ¡6 sþtnin tbat engagement?

24 l" I think he said to the committee
25 that form ¡nd subslanc¿ about what you said'

I fuith 
Pasc lo4

2 actually commif to make the loa¡?
3 A. I òst kûow if f wo¡Id üs€ the
4 wo¡d "substantial." Tby were oertainly
5 awa¡e tbat there wæ ongoing wo¡k and work to
6 be done.

7 Ad also what happened here is that
I once that work wæ complete it wæ understood
9 because thís was the policy, is to come back
l0 to the Credit Comminee for approval of what
11 exactly was being asked for.
12 A. Hov wor¡ld i55rring a higtrly
13 confident letter be helpful in Morgan
14 Stanley's efforts ¡s obrrin the financing
15 engagement?

16 ÀlR. CI-ARE: O$ection, ælls for
17 speodation
l8 .4- [ ôot know what Bill wæ thinking
19 with thÊ company. I donl how.
m 0. DidMr. Süong explain h¡s thinking
2L to you?

22 ANo
23 O. Doyou have any views of your orq
U based on your mâny years of e¡pedence in
25 this buiness that would provide you with a

Prgc 103

f Sßith
2 that this would be r¡seful in positioning
3 ou¡selves to seek the financing if thal's
4 what $/e wanted to do.
5 Q. Irlow, rms it dear to the cornmittee
6 in connection with the issuasco of - ld me

7 ask afoundational question.
I lilæ there an actual meeting of tbe

9 æmmittee in connection with the decision to
10 issue the March 5 higftly confident letter?

11 A Dont recatl for sure, but f
12 believe so.
13 a. Do you recall being prescnt a¡ such

14 a meeting?
15 A I do recall, yes. lf the¡e was a

16 meeting I was therc. And t think there was a

17 me€ting.
18 a. To diso¡ss the issuance of the
19 March 5 -
20 A To diso¡ss the issuance of this
21 highty confident letter.
22 O. Do you recall whether t[e çsmnitte€
23 at that necting was advised that a

U substantial rmount of due diligence remained

25 ' to be done before Morgan Stanley could

1 fuith 
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2 basis fo¡ underga-qding bw the issuance of a

3 higlhly confident lett€r migbt æsist Mr.
4 Shong ir obtlining thÊ ñürci¡g eûgagenent
5 from Sürb€a¡n?
6 A- Nct really. It's also situational,
7 so persooal, aßd t had no knowledge of lGrsh
I or Dunlap before that.

9 Q. Bdore this M¿tch 5 letter wa.s

10 is$¡ed did you have any direct communications
11 with ú. Kersh or Mr. Þrnlap pemonatly?
12 À I'm bsitati¡g bccar¡se th€ -- I"n
13 trying to remembe¡ tbe 6rS time I net bim
t 4 and that migbt have been at the boa¡d
15 m€eting, md I donl remember wben that day
16 w6.
t? Q. Tb iti¡erary for the trip to
18 Florida indicates -
19 À Tby migbt have even bees th€re.

m Ðæs it say that? I'n sorry.
2l O. Wdll get there. Høe is my
?2 questio'n: Tbe itiærary for tbe Eip to
23 Florida i¡diç¿¡ss tbat the meetings were

24 scheduled for March 4 and March 5. Th date

25 of yoru bighly conñdeot lette¡ is Ma¡ch 5.
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1 SÉith
2 Do you recall bringng the highly
3 confident letter with you and deliveriag it
4 personally to M¡. Kenh or Mr. Dunlap during
5 your visit to Florida?
6 A" I dont think so. I think the

7 itinerary is wrong. I think I was only there

I for a day in and ouÇ I didtr't spend the

9 Digb¡, and so I donl believe ¡ ¡¿¿ this with
10 me to give them when I was down theæ.

11 A. lilas there 566¿rhing about your trip
12 to Florida that, o¡ Ma¡ch 4 that bears oo the

13 timing of the issuance of the lener on March
t4 5?
15 A ldoatrecall.
16 Q. Do you rccall you were ¡olding onto
17 the higbly confideot letter until your trip
l8 to Florida?
19 À No.
Z0 O. Do you rcc¿ll how far in advance of
2l lhe issuance of a highly confident lener on
22 Ma¡ch 5 that M¡. Snong first approached you
23 about hjs desi¡e to have Morgan Stanley
U provide Sunbcam with such a lener?
25 A ldonol

I fuith 
Prsc I.n

2 baddaimed to bave accomplished a

3 signiñcant improvemeot in Sunbeam's
4 performance and prospects?

5 À I'E srry, did you say prior to my
6 involvement?
7 Q. I'll æk a oew çestiou.
I Wæ it your utrdsrs¡anrling at tbe

9 time you became involved in your work
t0 relating to Sunbeam in the 6¡st quarter of
11 1998, tbat Mr. Ilunlap had been çlaiming to
12 have accomplished a si8niñcant improvement
13 in Sunbeam's performance and prospecs in
14 rryn
15 ,{. Afre I got involved, yes.

16 0. lVce you awa¡e tùat Morgan
17 $tanlsy's presentation to other compaoies

18 concerning Su¡beam emphasized the success of
19 lvtr. Dunlap's tu¡n-around efforg at Sunbeam?

?ß .4. I ddnt bave any knowledge of
2l that.
22 O. Didyou eve¡ become faniliar, si¡,
23 witb statements made by Morgan Stanley to my
U client æncemiog the s¡ccess of Mr. Dunlap's
25 tu¡n-a¡ound activities of tbc Sunbcam?

Pagc ltrl
1 Smitb
2 Q. Do you remembe¡ if it was more than

3 a week?
4 .A- Idonot.
5 Q. Is it possible that it was less

6 than a week?
7 A- I canl remembcr.
E Q. Was the¡e aay disagreemenf on the

9 pa¡l of any members of tbe committee
10 rcspoosible for malong the decision to issue

11 this letter, concerning whether il should be

12 sett?
f3 À Not lhat I ¡ÊÆall.

14 Q. Did you have anY reservations

15 persooallyaboul it?
16 À No.
17 Q. I believe you testiñed earlier
18 that it was your recollectioo, it is your
19 recollection today that your activity
20 relating to Sunbeam starled in the 6¡st
2l quarterof 1998?

22 A. That's the best of my recollectiou.
23 Q. Was it your understanding at the

U oulsot of your involvemeot in 6rst quarter

25 of 1998 relating to Suubean, that M¡- Dunlap

Pagc t(Þ

f Smith
2 N No lnowledge at all.
3 Q. Mr- Smith, ITn going to show you
4 what wc previously marked as CPH Deposition

5 Exhibit Number 71. Ít's a Octobe¡ 22,199'l
6 intemffice memorandum from the Sunbeam

7 corporatioo team to Moqgan Stanley lilorldwidc
I IBD professionals. It bears Bates sømps
9 Morgan Stanley coufidential59&4 through

10 5995.
1l I would likc you to take a look at

12 this, si¡, and tell mc whcther you have ever

13 scen this docr¡meat beforc.
14 A- I,I dont recall.
15 Q. If i¡ fact this Morgan Stanley

16 inæroffice memorandurn was s¿nt to all
17 Worldwide IBD professionals, would that have

f8 included you?
19 A I think it might havc.

2D Q. IBD is a æference to Invesünent

2l Banking Division?
22 À uhrn-hmm.
23 Q. You have !o ânswer audibly.

U ^4- Ih snT,I6.
25 Q. In thc ordinary cor¡rse a qnemorandum
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2 di¡ccted to all tBD professionals would have

3 gone on to you as well?
4 .{ That is true, as well as thousands
5 of other rhings, so, so I dont remember

6 seeing it.
7 Q. [¡t me direct yow attentioo to the

I third page of the documenl
9 A This one?
10 O. The Sunbeam corporation investment
l1 rationale.
12 A Uhm-hmm.
13 O. Read for me the four main bullet
t4 poinb on this page. nSunb€em represents an

15 attractive growth story in hvestment
16 opportunity. Sunbea¡n has undergone a
17 profound transformation si¡ce the arrival of
18 trew management in July 1996. T¡emendors
19 intrinsic velue in the company. Aû4
20 finally, valuable'opportunity to penetrate

2l and become a global ma¡ket leader of branded

22 co¡¡swner devices."
23 Do you see lhose fou¡ bullet
U points?
25 A- Ido.

1 fuith 
Prsc 1t2

2 sit here today, wbether satemenrs of this
3 sort were made by Morgan Stadey to my
4 client?
5 A. Noidea-
6 Q. Wee any statements of lhis sort
7 sir, relating to Sunbeam's fimncial
I condition and prospects made to yorr by any
9 members of the Suubeam investment ba¡king --
10 excuse me, let De Sart over.
tl Wce any stalemeots of the sort
LZ contained h CPH Erùibit 71 whicb I jrst read
13 to yort made to you by any Morgan Stanley
L4 personnel?

15 MR. CtrA,RE: Yo're asking
16 specifically with regard to the third page of
l7 the exb¡-bit?

l8 MR. MARKOWSQ: Yes, the third
19 page.

20 A. I tlfuk tbat elements of tbe third
2l page were, were talked about by members of
22 the team dr¡¡ing tbe process.

23 a. b there were members of Morgan
2t+ Stanley personnel who were involved in the

25 investnent bankirg activities fo¡ Sunbcam,

nagp tti
1 Sdth
2 Q. Wæ that consistent with your
3 undemtanding with the cleims Sunbea.q was

4 making in the first quarter of 1998
5 concerning the success of its turnaound?
6 L Consist€nt with what Sunbe¿m was

7 representing? I think, yes. hobably '

8 consistent.
9 Q. Do you know if these statemenls are

10 consistent with the statements that Morgan
11 Stanley was making to thi¡d Parties on behalf
12 ofSunbeam?
13 MR C[-ARE: Objection.
14 A" I h¡¡e uo idea
15 MR CX-ARE: No foundation. You
16 sur itnswef.
17 O. Do you know if the purpose of this

l8 menora¡dum to all inveshs¡¡ þanking
19 professionnls was to communicate to tben
20 sçlling poinf that they should make to third
27 parties relating to Sunbeam?
22 MR CIARE: Sme objeaion,
23 foundation, calls for speoilation.
U A, Don'tknow.
25 a. Do you have any knowledge as you

1 Smith 
Pagc 113

2 who made statemenb similar to those we see

3 on the third page of this document to you?
4 .4. Yes, and -- but dont forget, if
5 you lookat page 3 a lot ofthesc are

6 factual.
7 Number one ma¡ket share in gas

I gdils. So if somebody tells me they're
9 number one in ma¡ket share in gas grills, I
10 see it in two or three olher places so that's
11 kindofafact
12 You can see what they have done in
13 tcrms of improving profitability and selling
14 some unproñtabilizations. Those are all
15 facts so, ycs, a lot of this information was

16 shared by the team with pcople that werent
17 as close to the company.
18 Q. Did lhe members of the Morgan
19 Stanley investmeot þenking team say to you

20 that Sunbeam had accomplished a succcssfr¡l

Zl ¡¡rnaround during Mr. Dunlap's tenurc?
22 A- I donl remember anybody saying
23 that specifically to me in wo¡ds of that. I
U do remember, howevÊr, convc¡sations wherc we
25 look at the financials and sce that margins
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1 Smith
2 had improvd profis had gone up and the

3 rest
4 Q- Did anybody ou the Morgan Sranley

5 investment banking team say to you ¡n
6 connection with your underwriting review that

7 M¡. Dunlap had accomplished some, Mr. Dunlap
I had accomplished a substantial improvcment in
9 Sunbeam'sperformance?
10 A I donl know if anybody said it
11 like that, but again any comments would have

12 come up as we looked at the nu¡nbers, ABah
13 thce were p'retty black and white in terms of
14 what you had been ablc, what the nurnbers

15 r€prcsented that tbe compariy had done under

16 his stewar&hip.
17 Q. Do you recall anybody on the Morgan
f8 Stanley ¡nvesùnenl banking team saying to you
19 that Mr. Dunlap had accomplished great

m succ€ss dutiry his tenure as the CEO of
2l Sunbeam?

n À Never an¡hing like that
23 Q. Tbat Sunbeam r€prcsented atr

24 attractive grourtü story?

25 À No.

l s.o¡o 
Pagc I ló

2 Q. Did you bave any -- what was your
3 undentanding generally of lvf¡. Dunlap's
4 reputation in the 6rst quarter of 1998?
5 A Generally was that he was a, he was
6 a - I donl know how to put it. t think his
7 public image was, it was my understandiug his
I public image was he wæ pr€tty bottom.s tine
9 oriented and was focused on cost-cutting and
l0 paring oul rrnproñtable ventures in the
11 conrpaûy.
lZ a. Was it your understandhg that M¡-
13 Dunlap's reputation was as a turn-arou¡d
14 spccialist?
15 .4. I guess you could use that coscept,
16 that word. I think that was his general
L7 persooa. It is certainly oow his general
18 pefs¡ona.

19 Q. Thât is the way he preseots
20 hinseE conect?
2l À Yec in all of tbe public snrff.
22 O. Did you prior to the close on the
?3 acquisition of my client's i¡te¡est in
24 Coleman oompany at the end of Marcb 1998,
25 have aly reason to question Mr. Dunlap's

Prgc 115

I Smiú
2 Q. That Srmbeam repres€nted an

3 anractivc investmentopporrunity?
4 A- Nevcr exactly I g,tess thæc words.

5 Q. ln substance?

6 .{. Itwasmoreapinlmkingatthe
7 numbers, seeing whal the, what that looked

I like and then commeûting, and then commenting
9 on the, what thc numbers look like over the

l0 last couple of yeoæ tbat he had becn tberc.

11 Q. Had atryone ø the investment

12 banking team suggested to you that Mr. Drmlap
13 had sr¡ccessfully tansformed Sunbc¿m?

14 .{ Nq I dsnt remembcr thæe words.

15 Q. That there was bemendous inUinsic

16 valr¡e at Sunbeåm?

17 .{" I donT remember thæe words.

18 Q. Wcre you awer€ of Mr. Dunlap's

f9 prior history before becoming the CEO d
m Sunbearn?

2L À Jr¡st vcry peripheral

n. Q. Did you have any knowledgc of his

23 tctrur€ at Scott Paper?

24 ,{ Nq other than what I read in the

Z5 newspapers.

I srnith 
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2 turn-around accomplishmenls at either Sunbearn

3 or any of the other companies hc had becn
4 previously employed at?

5 ,4.No.
ó Q. Did you make any inquity conceming
7 Mr. Dunlap's tenu¡e at Scott Paper?

8 A. tdid notpersonally.
9 ' Q. Dül you have anyone do that for
10 you?
11 A. I did not specifically ask anybody
LZ to do that for mc.
13 Q. Did you receive ariy r€ports
14 rcgarding Mr. Dunlapb tenure at Scott Papcr?

15 A Not that I recall.

t6 Q. Did anyonc at Morgil Stanley ever
l7 suggest to you tbat Mr. Dunlap's
18 accomplishments at Scott Paper were phony or
19 exafgerated?

m À Notthatl recall.
2l Q. I¡t me show yot¡, Mr. Smith, what we
22 previously markcd as CPH Erhibit Number ó8.

23 It is out of a Br¡siness Week article entitled
U "Did CEO Dunlap Save Scott Paper Ot Just

25 Pretty lt Up."
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1 Smith
2 PL Is this July of 97, is rhat what

3 this says al the bottom?

4 Q. I think there are two dates oû this
5 document, si¡. Tbe upper lefr-hand corner is
6 a January 15, 1996 date.

7 A- Okay.
E Q. And then in the bonom rigåt-hatrd
9 comer there is a July 16, 1997 date.

10 ,q- Uhm-bmm.
11 MR. CLARE: Bram, don't ma¡k on

12 the docr¡ment"
13 O. tt bea¡s Bates number Morgan

14 Stanley 3995 tbroqh 4001. Take a momenl to

15 ¡*f ¿¡ rhis.

16 À Okay.
ll Q. Have you ever seen this before?

l8 A I don't recall directly. Maybe.

19 Q. Do you recall seeing this in
20 con¡ection with your review of Sunbeam prior
2l to the closc of Sunbeam's acquisition of my
?2 clienÇ client's interests in Coleman
23 company?
U A- One, I dont remember if I saw it
25 so you cant ask me to speanlate when I might

1 Smith 
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2 contact with M¡. Dunlap in coonection with
3 yourSunbeamactivities?
4 A. I thiok you æked that before. I'm
5 trying to remember the first time I met him,
6 it migbt have been at a boa¡d meeting in New
7 York-
I Q. Was that the boa¡d meeting at which
9 the Sunbeam boa¡d voted to approve the

10 acquisition of my client's interests in
1l Coleman company?
12 A. Yes, I betieve it was.
13 Q. Olher than at that meeting, did you
14 have any personal involvement with Mr.
15 tlunlap?
16 .{ Did you say prior?
17 O. Other than at that meetiß9, prior
18 to or afrer.
19 A. Other than, yes. Probably oo the
20 phone and maybe some face to facc, certainly
2l in getting, putting together the presentation
22 for the bank investors'meeting.
23 Q. Priorto Ma¡ch 30 when the
U acquisition of my client's interests in
25 Coleman coúpany closed, had you had any

I gnith 
Ptsc lre

2 heve seen it.
3 Q. Didyou ask' docs this refresh your
4 recollecriou whether you asked any members of
5 the Morgan Stanley due diligeoce tean to
6 investigate rePorts relating to Mr. Dulap's
7 teur¡¡e at Scott PaPcr?

I A" I dd not ask anYbodY to do that
9 Q. Doyou recal being awa¡e lhat

10 there were çestions being mis€d publicly
11 relating to Mr. DunlaP's daind
12 accomplishments at Sætt PaPer?

13 A- I guæs tangeutiallY. I knew he

14 w¡Ls e onEovenial fuure.
15 Q. At tþ time tbe bansactions clæed

16 at the ead of lvlarcü 1998 did you have any

l7 persooÂl reason to çestion oo the

18 tu¡n-a¡ound daims that Mr. Dunlap bad made

f9 at Sr¡¡beam?

n ,4. Didl personallY bave eny' no.

2l O. Doyou have :rny reåson to question

22 his reputation 8s a turû-aroutd spæialist?

Zi ANo
?4 Q. l'm srry if I æk€d this

25 previously, h¡t did you have any prsoual

r sûith 
Pesclzl

2 pcrsonal contact with Mr. Dunlap other than
3 the board meeting in February?
4 A ldonlrecall.
5 Q. Is it the case that most of your
6 contact $'itb Mr. Dunlap postdated the
7 acquisition of my client's interests in the

I Goleman company?
9 A, Yes, I th¡nk tha is true.
10 O. Aod that would have meant that it
11 also postdated the closing on the senior loan
72 facility, conect?
13 A. Yes.

14 O. Did you speak at the February 1998

15 Sunbeam board meeting?
16 A I did not. To thebest of my
77 knowledge, to the best of my memory I don't
18 think I mede a presentation. I might have

19 responded to qu€stions al the board me€ling.

n O. Wha was the purpose for your
2l attending the meeting?
22 .4- I think to be there for quætions
23 regarding the doability of the financing.
U A. Who æked you to atteud?

?S A, Mr. Strong.
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2 Q. Do you recall wbether you were
3 asked any questions relating to the doability
4 of the financing?
5 A I think I was, but I cant remember
6 whether it was before or afrer the meeting.
7 Probably both.
I Q. When you say before, after the
9 meeting, you mean before -10 .d I misspoke. During the meeting and
11 then after the neeting.
L2 0. fue you refening 1o fiuther
13 discussions that occr¡red that day?
14 A" That day, immediately a.fter the
15 meeting when the meeting broke.
16 O. Who do you recall asking questions
17 relating to the doability of the financing,
18 wbelher at the meeting itself or shortly
19 after?
20 A The doability I think was maybe
2l from one of the board members or from Al
22 hins€lf, and was 

^very 
short response to

23 that which wr¡¡¡ an afE¡mativc.
24 And then after thc meetiFg it
25 wasnt so much about the doability, it was

1 sûith 
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2 initiated the conversation as I remember.
3 Q. And what was the purpose for
4 talking to Mr. Kersh on thc subjecr?
5 A The purpose r#as to outline or
6 briefly outline our thoughts in terms of who
7 would be suitable partners in the
I underwriting of this, of this loa. And we
9 specifically mentioned Bank of America and
10 First Union.
l1 0. Wha was Mr. IGnh's reaction?
12 A I guess noncommift¿l þu¡
13 appreciative of the iaput, and I dont think
L4 he really cared or thought too m¡ch about it.
15 O. l'{ow, what would - at that point in
1ó tine, in February of 1998, what was Morgan
17 Stanley's contemplation with tespect to the
18 potential role of Bank of America a¡d Fint
19 Union concerning the seuio¡ loan?
20 A As partners.
2l O. Wh¿ do you mean?
22 A Co-underwriters.
23 O. Wha would that involve?
U A, Thc would involvetheth¡eeof r¡s

25 who would æmmit to lend the company the

Pcge 123

1 Smith
2 more tactical with Kersb.
3 Q. So do you recall baving a mote
4 indepth cooversatioo wilh Mr. Ke¡sh the same

5 day as the Sunbeam board meeting relating to
6 finaocing strategy?
7 A- Yes, and it was primarily related
I to finaacing the syndication of this loan.

9 Q. Who else was pres€ût for that
10 discr¡ssion?
11 ,4. Might have beeq I thinlc i¡ nas
12 just Bilt, Bill a¡d myself and Kersh-
13 O. Bill Shong?
L4 A. Bíll Stong.
t5 a. Where did that discr¡ssion take
16 place?

l7 ,{. I think it happeoed riglt there in
18 theboa¡d¡oom afte¡ itbroke.
19 O. Was that board meeting at Morgan

20 St 'rley's of6ce?
2l A I believe it was rigbt here in New
22 York
23 A Did Mr. Kersh initiate the

U conversation?
25 .au trlr. Strong ¿¡d I migh¡ þave

1 Strith 
Prsc 1ã

2 required amount of bank debt it needed to
3 accomplish these acquisitions. It æårt that
4 they would participale alongside us on all of
5 the due diligence, that we could lever all of
6 them becar¡se they had been existing more --
7 not more, but existing le,nders and I think
I long+erm relatious.
9 So'thse was sonre i¡stitutional
10 knowledge that thæe institutions had about a
11 company that we could lever offof in tems
12 of in our owu due diligence as well as thc
13 marketiag of the ransaction.
14 O. lVæ it æntemplated that at least
15 initially those three institutions, Morgæ
16 Stanley, Ba¡k of America and Fint Union,
t7 would provide the entire senior ñnancing?
18 A \Vhea you say nwas it contemplatcd,"
19 ¡1t*,¿s çs6¡inly our hopq our thought to
20 bave both of them there. And the idea was

2l that ìve would approach both and if one said

22 no, thal was still okay.
23 O. And the financing would then be

?A provided eutirely?
25 Â By ourselvcs and oac ofthe others.
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I Smith
2 Q. Is it typícal that in a loa¡ that
3 is intended to be syndicated to a larger
4 group ofbanls -- to a large group ofbanks,
5 that in the fiæt iustance the financing will
6 be entirely provided by a smaller number, in
7 this qtse one or two, possibly three banls,
I or is the syndication usually in placc before
9 the funding occurs?
10 A. Well, you have asked a few
11 questior¡s. What would normally happen is
12 that you would have a group of trvo maybe
13 thrce banks underwrite or cornmit to the

14 entire loan facitity. [t is easier for the

15 compatry tæcause they dont have to negotiate
L6 \4'ith so many people.
t7 And then those institutions, lhe
18 underwriters would then normally syndicate
L9 for maybe a year prior to the close of the

2A loan and then a clooe of the tra$aclion-
2l Q. Is it more typically the place that
ZZ the syndication occurs bcfore the close?
23 A. Yes, it is.
U O. Is it fair to say that the
25 situation tbat you were contenplating with

Pl8c 128

1 Snitb
2 syndicate than th€ flip, than the revene.
3 Brf the terms of the mergers
4 required tbat they needed the money by that
5 certain date, not allowing us to syndicate.
6 Q. Doyou know why the tra¡sactious
7 themselves were schedr¡le{ were structured
8 that way?

9 A. lònot.
L0 a. Didyou ask anyone why the necd to
11 nrsh to close tbc acquisitioos before the

L2 funding could be obtained througb the

13 syndication?
14 MR. CLARE: I öjea to the form
15 ofthe question.

1ó A- I ónt recall. I recall tallcng
17 about it, but I dont remember who or I can't
18 remember what the, you know, tb final Fnswer

19 was other tban that was the terms of the

20 deal.
2l Q. Doyou remember rnllring to - M¡.
22 Strong in this case was the relationship
23 person at Morgan Søoley and Sunbeam,
U correct?
25 A. I blieve so.

P¡gc I27

1 Smith
2 respect to Sunbeam, where Morgan Stanley
3 eithe¡ by itself or perhaps with one or two
4 other banks would provide all of the

5 financing, was unusual?
6 A. I dout know about unusual, but it
7 is oot the majority of the cases in the
I United Søtes.
9 Q. lvhy is it more t)?ical that the

10 syndication takes place before ¡¡" ¡¡¡¡ling?
11 A" Becausc uoroally you have more time
72 and it's just really driveo by the {me that

13 was ageed to in the -- or the details or the

14 requirements of tbe deal.
15 Q. Was it the case herc that there

16 wasnt snfficient time to pul a syndication
17 in place before ths funrling was needed?

18 .4. Yes.
19 Q. Did you suggpst to M¡. Strong or to

20 anyone else that it would be preferable for
2t the syodicatioo to be put in place before the
22 funding was required?
23 À I donï know if I suggested. We

U certainly lalked about it because it was a

25 certain rist profile to close and then

1 Smith 
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2 Q. fuid you indicate.d earlier that in
3 terms of Morgan Stanley's internal processes,

4 he was viewed as the responsible person with
5 respect to si¡pificant asp€cis ofthe
6 financing activity, conect?
7 MR. C["ARE: Object to the form of
8 thc question. [ úrink that misstatcs his

9 prior testimony. You can Íul.s\rrer;

10 .d Help me out, repeat that thing for
11 me.
12 Q. t-et me rephrase it
13 Mr. Stong was viewed -- let me ask

14 a more general question.

f5 From your pcrspec{ive what was Mr.
16 SEong's responsibility for thc various

17 asp€cts of Morgan Stanley's work for Sunbeam?

18 .4. He was the person responsible at

19 the ñnn for the, for the Sunbeam

20 relationship and - ñ¡ll stop. So that

2l included M&A or other producs, then he was

?2 responsible !o show thæe to lhe company.
23 Q. With respect to Morgan Stanley's

U intemal worh what v¿ere lvfr. Strong's
25 rcsponsibilitics rclating to Sunbeam?
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I Smith
Z tL His internal worþ as I think we

3 talked before, is that the banker, the

4 relationship manager in this case, Mr. Stroog

5 has to be an advocate internally and endorse

6 a tramaction for his client, and in that
7 role he did that on the senior loan.

I Q. A¡d he endorsed ¡o ¡¡¡5 ç¿s€ this

9 plan to have Morgan Stanley loan, if
10 Becessary, the enti¡e amount of the senior
11 Ënancing æcessary to complete the

LZ acquisition of my clienÇ Coleman?
13 A. I dont know if that is exactly
t4 rigbt. I think he advocated Morgan Stanley
15 t¡king a leadership role, maybe even a

16 majority ¡ole. I dont remember him ever
L7 suggesting that we do the whole, do the whole
18 thing.
19 Q. Did you approach Mr. Strong and

20 inquire whether it would be possible to
2l adjust the schedr¡le for the closing of the

22 acquísitions to permit you tbe time necessary

23 to ømplete a sycdication of the senior
24 fnancing before ñmding was required?
?S ,{, I remember having aonvcrsatioos

1 smiu 
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2 A. No.
3 Q. Did you ever lea¡u from your
4 conversations with M¡. Kenh, that it was Mr.
5 Kersh and Mr. Dunlap who wanted the

6 transaction involving the acquisitioo of my
7 client's interests in Coleman to close before
8 the ñrst quarterof 1998?
9 ANo.
10 O. In thc period leading up to the
11 closing of the acquisitiou of my client's
L2 i¡terests in Coleman compauy, Mr. Smith, did
13 you have any communications on any subject
14 with Coleman compatry Eatragement?
15 .4" I dont believe so.

16 O. Did you have any communications
t7 with my clieoÇ C.oleman (Parent), or its
18 representatives?
tg .{. I don't believe so.

20 O. Credit Suisse Firsl Boston was the
2l investment banking fi¡m for my client
22 Did you have any ç6mmr¡ni63¡i6¡5
23 with CS Fi¡st Bostou?
U A- I do not remembcr any
?5 cooversations.

Prgc f3l,

1 Smith
2 c¡ith tbe team to include Mr. Strong about the

3 term, of why the need for the fast close.
4 | frankly dont remember what was

5 driving it, whether it was a tax or
6 regulatory or something else. But it was

7 deemed by tùe group, that's the ¡sam, tbat it
I was not possible to extend, delay the close
9 to allow for the syndication of the loan.

l0 Q. lVas it your understanding that
11 Sunbeam wanted the transaction to close as

12 quickly as scheduled?
13 A I wasnt that close to it,do not
14 know.
15 Q. But your understanding was someoûe

16 wanted these t¡ansactioûs to close very

77 quic'kly, correct?
18 MR. CI-ARE: Objection to the form.
19 ,{. Dontknow.
20 Q. tn your conversatioos witb Mr.
2l Dunlap, did you ever lea¡n from M¡. Dunlap
?2 that it was Mr. Dunlap q/ho wailed the
23 acquisition of Coleman comPany to clos€

24 before the first quarter of 1998 was

25 completed?

1 sairh 
P"*¿ 133

2 Q. My dient is owned by McAndrews &
3 Forbes, ar€ you aware of that?
4 A Yes.
5 Q. Did you have any communications
6 with any representatives of McAndrews &
7 Forbcs prior to the clæe of Suobeam's
I acquisition of my clieut's interests in
9 C-oleman company?
10 A. I donT bdieve so.
11 O. Did you have any conversatior¡s with
L2 Ronald Perelnan?
13 A. I{o.
14 'O. With I{oward Ginis?
15 A" l.¡o.
76 a. Jin Maher?
l7 A l.{o.
18 O. William Nesbitt?
19 À f.{o.

20 a. Do you knowJim Mahcr?
Zl A I don,t think so.

22 O. Have you wer spoken directly with
23 M¡. Perelman on any subject?
U À Yes.
25 a. Whd was the nature of that?
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I Smith
2 A- Gce, I cant remember all of them

3 for variou hansactions or various meetings.
4 Q. llave you ever been i¡volved in

5 providing financing to any McAndrews & Forbes

6 related entities?

7 A.No.
I Q. Have you ever sought the business

9 of McA¡rdrews & Forbes?

f0 .4. Yes.

11 Q. Unsuccessfully I take it?

12 .4. Unsuccessfully.
f3 Q. For whom were you working oo those

14 occasions?

f5 A. Morgan Stenley and Bea¡ Stearns.

16 Q. ù what occasions whilc you wÊre al

L7 Morgan $¡¡nlçy did you seek to obtain
18 business from McAndrews & Forbes?

19 À I doat recall them now, bul -- t
?n dont remember the specifics.

2l Q. Were you working with Morgan
22 5þnley investment banken in con¡ection wíth

23 that activity?
U .{. Yes.
25 Q. Do you remembcr who that was?

r smith 
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2 L larry Alleno.
3 Q. How does he spcll his last name?

4 /q" A.L.L-E-T-T.O.
5 Q. A¡e therc any other occasions that

6 you can recall spcaking to Mr. Perclman
7 directly?
8 A- Jrst to be clear, did not speak to
9 Ivú. Perelman regarding the PanaVision and not
10 the current transaction. But no, don't
11 rcmernbcr speaking to him.
12 Q. Now, you remained -- we'll get into
13 this in some more detail, but I want to cover
14 this point here.

15 After the senior loan clæcd in
16 March of 1998, you had continuing involvement
l7 with respect to Morgan Stanley Senior
18 Funding's loan to Stmbeam, correct?
19 À Yes.
2fr Q. Did you have any communications
2L with anyone from Coleman (Parent) or
22 McAndrews & Foóes in connection with that

23 acrivity?
U A. Yes-
25 Q. Who was that?

Prge 135

I tuith
2 A. Tb one, thc nrme was -- wht wæ
3 his nrme? IIn sorry, Bill Reid.
4 Q. Doyou remembcr if that was before

5 the Sunbeam-ælated one?

6 A ¡ rlink it was.

7 Q. Snce goiag to wøk at B€år Stearns

I you bave tried to get busioess from McAndrews

9 & Forùes?

10 A. Yeclhave.
11 a. wht did that relate to?

12 A- Tb mæt recedone wus e

13 reñnancing for Pa¡aVisio[, a ompany tbat

14 McA¡d¡ews & Fo¡bcs w¡¡s.
15 Q. \ilbnwæ that?
16 A" Tbt was last suumer and lasl fall.
17 O. Any otber occasíons?

18 À Yttete oureutly working oû one oow,

f9 trying to seore the business.

20 Q. fueyou working withB€ar Stea¡ns

2L i¡vestment bankers in connectiou with that?

22 A. Yes.

23 O. rffb is that?

% À tTn srry?
25 O. Wb is tbat person?

Page 137

I Smith
2 A- \ilho at McAnd¡ews & Forbes, Howard
3 Gittis. Who is the other guy? Irwin
4 somebody or other. I guess those would be

5 the najor ones.
6 Q. Itn sorry, who wæ the third
7 pcrson?
I - A His 6ñt nrme qras Invin. I cant
9 remembe¡ þþ l¿5[ nnm¿.

10 Q. We'll get into that in more dctail.
11 Were you aware that in late lÐ7
12 Mr. Dunlap had had a meeting v.ith Mr.
13 Perelman in Florida to discuss Su¡beam's
14 acquisition of Coleman, the poasibility of
15 that?
16 A. No.
17 Q. No one has ever reported to you on

1g ,¡"¡.ssfing?
19, .{. Oh,IIn sorry, I misunderstood your
20 qu€stion. I didnt know that they had met

2l during 4 when we were doing the financing,
22 but reviewing for this case for today found
23 that out.
?A Q. Other thrn what you learned in
25 preparing for your depsitioo, do you have
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t Smith

2 my knowledge conccrning tr,lr. Perelman's

3 meeting with M¡. Dunlap?
4 .4- No.

5 Q. Who at Morgan Stanley, sir, was

6 responsible for making sure that all
7 necessary due diligence was pcrformed?

I .{ I think if you're going to look at

9 it organÞationally, it was probably John

10 Tyree. And tl¡en in addition to his efforts
11 we basically had a, a pcrson from ou¡ grouP'

L2 from Morgan Stanley Senior Funding, in this

13 case Mike Hart, assisted by Burchitl and

14 Simon to assist in that effort and do the due

15 diligence f¡om our vant¡¡ge point, from thc

16 financing point.
17 Q. lVhat individuals performed the due

18 diligcnce in counection with this MSSF?

19 À Those a¡e the three I just

20 mentioned, Mike Hart, Tom Burchill and Simon

2l Ra¡kin.
22 And I also want to add tbat tbe

23 process also included a representative from

U tbe crcdit dcparürienL
25 Q. What was the function of the credit

1 Smith 
Prge r40

2 loan was fully syndicated, you anticipated
3 that Morgan Stanley Senior Funding would hold
4 about 50 or $60 million?
5 A. That is my recollection, at lcast

6 when the syndication stopped it was

7 completed.
I Q. And how quickly was it contemplated
9 that would occur?
10 A. Normally f¡om the time you start
1l until you are able to syndicate takes about
12 six to eight weeks.

13 Q. The transaclions herc closed at the
14 endof March. In termsoftheschedule that
15 you envisioned at the time the loan was

16 closed when did you cxp€c1 the senior, that
l'1 lhe syndicaúon of the senior loan to be

18 compleæd?
19 .4. By the end of May.
20 Q. And at üat point Morgan Sunley
2l would be holding about 50 or $60 million of
22 the debt?
23 A- If thinp wenl as anticipated.
24 Could bc luckier, could be a linle less
25 lucþ.

Prgc 139

1 sbirh
2 departmeût with r€sp€d to tbe senior loan?

3 .4- Tby were e, viewing it in a mo¡e

4 traditional c¡edit role since oru poLicy

5 srated internally and externally was tbat we

6 would hold a piece, sometines a substantial

7 pieæ of every loan that we made.

E Ad it wæ tbe crcdit department's
9 ñ¡¡ctioo, role, oot øly to pass on tbe

10 uaderwritiqg, I æed to okay that, tüt also

ll the long-term view of being a loog-term

12 lender to tbese orprportunities g¡ch as

13 St¡nbe¿m.

14 So it wq¡ld oot be unr¡sual' I can't

15 remember tbe neme, mt be r¡n¡¡sud to h¡ve

16 them o phone c'lls, sho*'rrp at meetings' ct

l7 ceter4 l,o participale in tbe due diligence.

18 Q. Wht portion of tbe seûior loan did

19 Morgan Sunley Senior Fuoding intend to keep?

20 A. Thl's -- ['ll have to think about

27 that for a second. \ile committed to 40

22 percent of the traæaction ""d I think we

23 thougbt th¿t it wo¡ld probably end up being

2/[ about 50 to $ó0millim-
25 a. So et th end of the daY after tbe

Pagc 141

t hirh
2 Q. I¡rkier in rhis context neans wbat,

3 having less?

4 À Y€ab"

5 Q. DidMøgan Stanley have any

6 obligation to Sunbeam or anybody else to hold

7 any partiola mouot of the ñnancins?
I À Nq other th¡n ou¡ stated practice
9 which we commrmicated to Sunbean and

l0 communicated to other lenders, æ well as

11 Bank of America and First Unioq that we
12 worrld end ry holdiog some.

13 Q. Brr tbere was oo commitment as to

14 the amor¡¡t?
15 ÀNo
16 0. Inærms of tùe duc diligence that

l7 Morgnn, wæ done from Mcgan Sunley Senior

18 Fuûdin& I doot understand how this wøked.
19 Tb indiyiduals involvedwere Mr.
20 Hart a¡d Mr. Brrchill åtrd Mr. Sino4 conect?

2l A Sstoo Rankin.
22 Q. Smcn Ratrkin?
23 ^4. Asisted by a tepresentative of tbe

U credit departmetrt.
?S Q. Tbre were othe¡ people at Morgatr
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I Smith
2 Stanley involved in doing due diligence,
3 correct?
4 .4. Yes.
5 Q. Miss Porat's group, for example?

6 A" Right.
7 Q. Lk. Tyrcc?
I A" fJ[6-hmm.
9 Q. Was it the responsibility of Mr.
l0 Hart, Mr. Burchill and Mr. Rrnkin to
11 independently review all of the ¿us rliligence

12 that was being done on all aspects of Morgan
13 $tnnlsyþ due diligeoce, or did it work in a
14 different way?
15 À Well, since I wasnl them it's
16 tougb lo say what exactly they did. They
L7 would - but what would normally happen is
18 tbey do some of their own and then work with
19 a¡d look at the information that other parts

20 ofthefirnhadgoüen.
2l O. Was it their responsibitity to
22 familia¡ize themselves with all of the due

23 diligence that was being done by other parts

U of the firo?
25 A- It was I guess to familiuize and

Pagc lrl4

I Súith
2 Q. Did you give any specific direction
3 to any Morgan Stanley personnel to
4 investigate any partiorlar aspect of Sunbeao?
5 A. Not that I recall.
6 Q. The transactions were scheduled to
7 close before the eod ofthe ñrst quarter of
8 1998, conecq sir?
9 .4- Ibelieveso.
l0 a. Did you believe it was an iarportant
11 part of the financing due diligence to obtain
12 information regarding Sunbcam's performancæ

13 in the fi¡st quarter of 1998?
14 A I tbink that was one elemest of the
15 overall ¿us rtiligenc€.

16 Q. To find out bow Sunbeam was doing
77 so fa¡ in th€ first quarter of 98, c¡nect?
18 ,{. Sure, to get au update on theí¡
19 performance.
20 O. Did you direcl anybody to obtain
2l informatioo concerning Sunbeam's fi¡st
22 qualer 1998 performance?
23 .4. Not that I recall.
24 a. Do you recall wùat information you
25 received relating to Sunbcam's first quarter
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1 Snith
2 take advanøge of the other dus diligence

3 done on other parts of the firm.
4 Q. That is what you expected of them?

5 A- Yes.

6 Q. To whom did Mr. Hart, Mr. Bu¡chill
7 and Mr. Rânkin report relati¡g to their due

I diligence work?
9 A \!/elt they worked for me. TheY,

10 howevet, wele, iû cascs líke this thcy

11 basically report and stand behind their work
tZ to the Credit (;emmitles, which is the fin¡l
13 grantor, if you wil! of credit authority.

14 O. Were you gving then direction with
15 respect to the due diligence activity that

1ó they were engaged in?

L7 .4. I donl know about di¡ection. Mike
18 was a very experienced Eæsactor so we would
19 cousult, respond to questions from him. We

20 would l¡lk about specific issues that might
2l come up-

22 O. Did you give him anY sPecific
23 direction to investigate any particular

U asp€ct of Sunbeam?
25 À Not that I recall.

1 smith 
Pqc 145

2 1998 pcrformancc, if anything?
3 A- I think we had some phone calls,
4 maybe eveû some documents regarding how they
5 were doing versus the, versus plan and venus
6 last year.

7 Q. When you went to Florida for the

8 neæting at the beginning of March h 1998,

9 did you pcrsonally rcccivc any information
10 ftom Sunbeam at thât pôint relating to how
11 they had donc so fa¡ in the flrst quarter?

L2 À ldontbelieveso.
13 Q. Did you ask any questions on that

14 subject while you were in Rorida?
15 .{- In Florida it was a different type
f6 of due diligence. lt was more spccific on

17 the appliance btsiness. So wc wc¡c looking
l8 at more granular, diffcrent product lines atd
19 in thc groups they had it tben veisus bow
20 they were doing versrs the first two months

2l in the year.

22 Q. So you dont recall asking while
23 you were pres€nt in Florida how have you guys

U done so far in January or February?

25 .4. No.
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Prgc ta6
I tuirh
2 Q. Ya¡ dont recall anybody from
3 Sunbeam offering any hformation ou that?
4 A-No
5 Q. lVbn do you recall first receiving
6 information relati'g to how Sunbeam wa.s doing
7 in the first quarter of 1998?

8 A I rtink it was the last balf of,
9 tbe last half of March-
10 O. Wbn you wrote the highly confideut
11 letter to Sunbeam on Ma¡ch 5 did you have any

t2 information al all about how Sunbeam had been

13 doing in tbe ñ¡st two nootbs of 1998?

14 A- Tothc best of my recollection, no.

15 O. Didtbat concern you?
16 A. I'm srry, wbat?
17 O. Wae you concerned when you issued

18 the hid¡ly confident letter sn March 5, that
19 you personally didnt bave any information on
n how Sunbeam bad done in January or February
2l of 1998?

22 .4- Nq becar.¡se again you go back to

23 that letter, tbre wæ still a lot of due

U diligence to do.
25 Wewonld have been - we world

1 Snith 
Påsc l4E

2 P\ Again I thiú it was part of the
3 overall view, the overall informatioo we
4 needed to cone up with a credit decision on
5 how the company was performing, whether it
6 was a good 6edit.
7 So to isolate something like that
I in and of itself æ being the talisoan of
9 something, that is the go or uo-go decision,
10 it is kind of tougb to do that out of
ll cootext.
12 a. You wouldn't say it was etr
13 especially important piece of information to
l4 k¡ow?
15 A. I didtr'l say that. I said it was
16 many bits of information that go into making
l'l the ultimate credit decision ou whether
18 you're comfortable and willing to go ahead
19 with the underwriting.
20 Q. lilas it an imporrant bit or was it
Zl an important piece of ínformation?
22 ,4. I'm not a lawyer, so maybe I would -

23 put it in between tha¿ So I would say it is
U important,I would leave it al that.
25 O. Would you say that knowing how

Prgc 147

I Smith
2 have - that would have come up in the

3 general cor¡rse on how they were, on how they

4 were doing.
5 Q. How higb on your list of pieces of
6 information to get would have been obtaining
7 a report from Srmbeam on how they were doing
I in the fust two montbs of 1998?

9 MR. CLARE: Otiect to the form of
10 the qucstion.

11 À Idontknow horv you wouldsaY
12 high. It is just one of the bits of
13 information that go into coming up with the

1.4 ul'im¡te credit dccisioq so it's important.

15 Is it morc important than something elsc,

1é less important rhan something else, it just

17 gocs into the mix.
18 Q. Wcll, did you think in light of
19 Sunbeam's claims that it had substantially

n improvcd its performance tnl9.J7, that it was

2l espccially important for you in conncction

22 with your review of the senior loan to obtain

23 good infonnation about how Sunbeam wa^s doing

U in the ñnt months of 1998?

25 MR. CI-ARE: Otiect to the fonn.

1 smith 
Prge 149

2 Sunbeam had done in the fi¡st weeks of 1998
3 was an essential thing for Morgan Stadey to
4 know befo¡e it closed on the senior loan?
5 MR. CLARE: Object to the form of
6 the question.
7 A- üke I think I said before, it was
I an importang you know, consideration to, in
9 térms of naking the overall judgment.
10 Q. tilould you say you wouldnt agree to
11 closc on a loan r¡nless you had that
12 information?
13 A I dont know if I would say that.
14 O. Do you know that Morgan Stanley had

15 requesled a comfort letter from Sunbean's
t6 auditors?
L7 À Yes,I did.
18 Q. When did you know that?
19 À I thi!& I knew it back then.
2A Q. \that's the purpose for a comfol
2t letter?
22 .4- Well, I di&f ask for it and I'm
23 not on the seority side, so...
U O. lvhatb your understanding?
25 A I rhinlr it,s part of the closing
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Smith
proaess for, involving securities.

Q. Do you knoq/ rhãt one of the things
that the auditors do in connection with the .

comfort lener is to report on the company's
most fec€ot financial results for pcriods
thal a¡e not yet complete?

MR. CI-ARE: Objection, foundation.
A. No.

MR. CLARE: If we're gening to a
transitioo poinÇ maybe we should break for
lunch.

MR. MARKOWSKI: We c¿n do that if
you would like.

MR. CL-A,RE: Okay.
TI{E VIDEOGRAPTTER: The time is

12:35, we're going off the record.
(Lunch reoess: 12:35 p.m.)

1 smifh 
Pasc 152

2 Q. rWhen did you ññt see it?
3 A. I dont remember whcn. I do know t
4 saw it yesterday and I dont know whether I
5 saw all ofthis before or not.
6 Q. Could you take your hand down?
7 A" Oh, sorry.
I Q, You're not certain æ you sit here
9 today, whether you saw this lettcr back in
10 March ot 1998?
1l A. I dont know if I saw the whole
72 thing in Ma¡ch of 1998, yup.
13 O. Is it possible that you saw
14 portions of this or information d¡awn from it
15 in Ma¡ch of 1998?
16 A- It nighr have bcen.
17 Q. There has been lsstims¡y that Mr.
l8 Tyree received the siped copy of this lener
19 from Arthru A¡derse¡-
n Did ÀÁr. Tyree report to you on the
2l substa¡ce of the information cootained in
22 this March 19letter?
23 A Not that I remember.
U O. Do you know if anyone working for
25 you received a copy of Arthur A¡dersen's

Pegc t5t
I Sniü
2 AFTERNOON SESSION
3 $nenoted: 1:18 p.m.)
4 R. BRAM SMITI{, reumedand
5 tætified as follows:
6 TIIE VIDEOGRAFIER: Tb time is
7 1:18, we're back ûn thc recûrd
I EXAMINATION BY (CGt'd)
9 MR.ÌvfARKOW9(I:
10 Q. Mr. Sitt, wben we b'roke I bad

11 asked you wbether you werc awa¡e tbat Morgan
12 Stanley had requested a confort letter from
13 Su¡bcam's outside auditor, Arihrr A¡dersen.
14 [-ct me show you a copy of what we
15 previonsly mæked as CPH Erüibit Nr¡mber 17.

f6 lt's a letGr to Mûrgan Stanley from A¡thr
l7 Andersen dated March 19, 1998.

18 .4. Lrh-hn.
19 Q. T*e a momeul to look at rhis

20 letter, and my 6rst question to you is going

2l to bc whether you have ever seen it before.

22 À Ohy.
23 Q. Hare you seen this letter before,
U sir?
Zs A Yç.

I Smith 
Pasc 153

2 March 19, 1998 oomfot letter?
3 A. No.
4 Q. Do you believe it to be the case
5 that the individuals working for you did uot
6 receive a copy of the March 19 comfort
7 letter?
I A- Doo't know.
9 Q. Do you know if the people worlring
l0 for you,.Mr. Hart and others received a
11 briefing from Mr. Tyree coacerning the
t2 subetance of the March 19 comfort letter?
13 À Dont kuow.
14 O. Did you rec¿ive a report from Mr.
15 Ha¡t or the other individuals conducting due
16 diligence for Morgan Stanley Senior Funding
l7 concerning the subcta¡ce of the Ma¡ch 19

l8 comfort letter?
19 A. Did not receive a r€port.
20 O. [æt me draw your attentios to
2l paragnph 6C.
22 A- 6E?
23 Q. 6C. tl is at the page 5 of the
U letter. Would you read that to yourself,
25 please.
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I Smith
2 Have you done it?
3 A. I'm just finishing up here. Okay.
4 Q. This portion of the Ma¡ch 19 .
5 comfort lener advises that Sunbeam's sales

6 for the 6rst two montbs of 1998 are

7 substantially below Sunbeam's sales for the

I first two months of 1997, correct?
9 MR. CLARE: Objection to form.
10 A. Well, they list the two numbers for
11 the two different periods, yes.

12 Q. Do you agree vith me that the
13 subst¡nce of thiç paragraph advises that
14 Suobcam sales for the ñrst trvo months of 98
15 are substantially below Sunbeam sales for the

16 fi¡st two 66¡rhs of 1997, or is that
17 5s6sthing about which you disagree?

f8 .{ It shows me the two nunbers, 72
19 versus 143, so.-.

20 Q. It advises that the sales for the

21 fi¡st two montbs of 1998 are about $72
22 6illi6s, coltect?
23 A- Conecl.
?A Q. Aod the sales for the ñ¡st two
25 mooths o11997 were about L43-ll2 6illis¡,

Pagc 156I smio
2 Q. As of mid-March 1998?
3 A, No.
4 Q. Did anyone report to yor¡, sir, the
5 information that weVe just read in paragraph
6 6C of the A¡dersen comfort letter, that
7 Sunbeam sales for the fi¡st two months of
I 1998 were about half of what they had been i¡
9 the 6¡st two months of 1997?

10 A- Yes.
l1 O. tilhen did you first receive that
12 report?
13 .{. Dost remember.
14 O. Was it before the clæe of the
15 transactioo by which Sunbeam acquired my
16 client's interest in C.oleman company?
t7 .4- Yes.
18 O. From whom did you receive a report
19 that Sunbean sales io the fi¡st two months of
20 1998 were about half of what they had been in
2l thc 6rst two mootbs of 1997?
22 .4- I dont know if I would r¡se the
23 word "report" but throu8ù the process with
U the team, both the leveraged fi¡ance tean and
ZS olbers, that this issue carne up.

Pagc 155

1 Snitb
2 correc{?

3 .4. Uhm-hmm.
4 Q. That's abouÇ the sales for the
5 ñst two mooths of 1998 a¡e about half of
6 what they had been in the ñrst two montbs of
7 L997, conect?
8 .{ Yup.
9 Q. Would you agree witb me that is a
10 substa¡tial decline in sales for a two'mo¡th
11 period?
12 À A substantial differeoce i¡ sales,

13 yup.
14 Q. It's a substantial negative

15 variancc, corroct, substantial decline?
16 À Decline, uhm-hmm.
L7 Q. You agree with me that the decline

18 is substantial' or arìe you <lisagreeing?

19 .4- Iguesslagree.
20 Q. Were you aware that lVall Street was

2t expecting Sunbeam to accomplish sales in the

22 first quarter of 1998 tùat were substantially
73 greater than the sales that Sunbeam had

U accomplished in the first quarter o1.19972

25 MR. CI,ARE: Objection toform.

1 smith 
Pasc r57

2 Q. Well, who lold you?
3 A lt's a big group so it is unclear
4 to me, I canl remember who told me, but
5 talked about it to several people.
6 Q. Do you recall that you first
7 lea¡¡ed this information at a group meeting?
I A" I cant recall how I or when I
9 first lea¡ned it
l0 Q. So you may have lea¡ned it at a

ll group meeting or it may have been given to
12 you individu¡lly in some way?
13 .4. Yes.
14 Q. no you recall if it was given, this

15 information was given to you in writing?
16 À The-oo,Idont
l7 Q. But you do recall t^lking about it
18 with others \yithiû Morgan Stanley before the

19 closing of Sunbeam's acquisition of my
?n cüent's inter€sts in Colema¡?
2l À Yes.
22 Q. With whom $'ithin Morgan Stanley do

23 you recall discussing the fact that Sunbeam

U sales in the fi¡st two montbs of lhe quarter

25 were about half of what they had been in the
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prgc l5g
I Sûith
2 fi¡st two months of '97?
3 .4. Mike Hart for su¡e and maybe,
4 probably others, but I don't recollect wbo
5 thosc were.
ó Q. Do you rec¿ll diso¡ssíng it with
7 Miss Porat?
I A-No.
9 Q. Do you believe you did not discuss
f0 this information with Miss Porat?
11 A" I believe I did not.
l2 O. Did you discuss it with Mr. Strong?
13 À Ibelievelnighthave.
14 A. Do you believe that Mr. Strong is
15 the persoo who ñ¡st advised you of this
16 information?
t7 À No recollection.
l8 O- Do you believe it was Mr. Hart?
19 A- Don't recall.
20 O. What do you recall disorssing, what
2l do you recall about your discttssions with Mr.
22 Hart coscerûing the decline in Sunbcam's
23 sales for the first two months of 1998?

U A- What I rec¿Il is the discussing
25 what happened and the impaa of this on thei¡

l s'ith 
Prgc lóO

2 disc¡¡ss€d th¡s with Mr. Hart both privately
3 aod with a larger group.
4 lVho do you believe was involved in
5 larger group disorssions on th¡s topic where
6 both you and Mr. Hart participated?
7 A- Mr. Strong, maybe Mr.
8 BurchilVRanki4 whoever was there at the
9 tùne, probably somebody from credit, and then
lû a -- I'n sure I kept my bosses involved too.
11 Q. You¡ bosses would be who during
12 this time pedod?
13 À Newhor¡se, Sipprelle and Ra"lrowiE.
14 Q. Iln sorry, I missed the second
15 name.
16 .4. Mr. Sipprelle.
l7 Q. t#hat is Mr. Sipprelle's 6¡st Dame?
18 .{. D,"ight.
19 Q. And the thi¡d person?
20 ,4- Micbael Rankowitz-
2l Q. Those a¡e individuals to whom you
22 reported during lhis time period?
23 .4. Ubn-hmm. Yes.
2,4 Q. Tell me everything you can recall
25 about your conversations ou the subject of

I Smitb 
Prgc r59

2 projections for 1998.

3 Q. lilhen did these discussions tate
4 place?
5 A Afterwe got notice that their
ó sales were $72 million for the fi¡st two
7 montbs.
I Q. And that is before the closing of
9 the üansactions, correct?
10 À Before the clming of the

1l Fansactioo.
LZ Q. Was it your belief you discr¡ssed

13 this with Mr. HÂrt privately, or was it with
L4 a largerg¡oup?
15 À Probably both.
16 Q. How manY tiñss do You rccall
77 discussing it s'ith Mr. flart?
18 À Gee, it's tougb. I guess more than
19 several.
20 Q. Do you recall over what period of
2l time you bad these conversations, what length
22 of period of time?
23 .{- Pmbably days, but that's a hazY

U guess.

25 Q. You indicated that you probably

1 Smitb 
Pagc 16l

2 the decli¡e of Sunbea¡¡ sales in the fi¡st two
3 months of 1998?
4 A" I think the focus of the discussion
5 was really what had happcned, what was going
6 to happen for the first quarter, and the
7 implications of that for the frrll year. When
I l-say thaÇ'achieving thcir projeaions for
9 the, for 1998.
10 Q. What do you recall being said on
11 eachofthose topics?
12 .{. A lot of questio¡s and theo -- a
13 lot of questions and it was basically with
14 meobers of the team, that would be the big
f5 Morgan Stanley team, focr¡s on tryitrg to find
16 these answers.

L7 Q. You participated in meetings where

18 people raised questions, correct?
19 A. Yes.
20 Q. fud lhe questioos a¡e what's
?l happened so fa¡ in'the fint quarter that
22 caused this, right?
23 A. Yup.
24 Q. What's the fr¡ll quarter going to
25 look líke?

Bquire Dcposition Serviccs
1-800-944-9454

41 (Pagcs 158 to 161)

16dv-000456



1 S'ith 
Ptse 162

2 A- Uhn-hmn.
3 Q. And what are the implications of
4 lhis for 1998, conect?
5 A. Yes.

6 Q. Why were you hterested in those

J things!

I A Just as part of our continuing due
9 diligence to make sure we understood what
10 happened.
1l Q. Do you recall getting answers to
LZ the questions?

13 A I recell Eetting, yes, some answers
14 to the questions Êom the team.
15 Q. Who provided answers?
16 A. I think it was pmbably Mr. Ha¡t
L7 who was the - wüere I got most of my
l8 information. And I dont know how, where did
19 he get it. And he didnt get his directly, I
20 think he was relaring from the bigger Morgan
2L Stanley team.
22 Q. Oo you recall getting i¡formation
23 from anybody other than M¡. Hart conceming
U Írriswers to these questions?

25 .4. No.

Pagc 164

f Snith
2 effort that would involve those h¡/o
3 individuals at different times and different
4 degrees of involvement as well as others-
5 Q. Did you attempt to speak directly
6 with Sunbeam younieH
7 A. I did not.
I Q. Did you di¡ect Mr. Hart to do that?
9 A ldidnot.
10 0. Do you know if M¡. Hart had any
11 direct communications with Sunbeam?
L2 A. I do not know.
13 O. On this topic I'm focusing on?
14 A" I do not know.
15 O. What do you recall Mr. Hart relling
16 you rclating to what had happened in the
17 fi¡st two months of the quarter, what the
18 expectations were for the rest of lhe quarter
L9 and what the implications were for 98?
20 .4- Itb tough for me to remember
2l speciñcalty what his contribution was to
22 that. I rhink it's more geueric, that the
23 Morgan Stanley ¿us rliligenc€ te¡rm caEe up
2l with the ânswers that I described before,
25 that the compatry was higily conñdenl that

I Smith 
Pasc ló3

2 Q. What do you recall Mr. Hart
3 reporting to you?
4 A Let oe go back þs¡s. I think
5 probably talked to Stong as well, and in
6 terms of what, wbat had happened here is

7 tha\ is that the understanding was that they
8 håd some anticipated revenues that were goisg
9 to come i¡ in the third quarter - excuse me,

10 the thi¡d montü of the quarter, the thi¡d
11 month of the quarter, and that they would
t2 make up ¿ lfi ef rhis shorfall then.
L3 Q. That's wb¡t Mr. Suong reported to
14 you?
15 .¿u I think that was a combination We
16 were doing a lot of rhis in groups of people.
17 Change in composition- So it is very
18 difEcult to recall for you exactly who was

19 at each and every one of thes€ meetitg".
20 O. But your best recollection a¡¡ you

2l sit here is that Mr. Stong said the

22 subslance of this to you?

23 A No. My recollection is that was

U kisd -- that was bits of information that
25 cåme out of the Morgan Stanley due diligence

I snith 
hgc 165

2 they were going to ma&e thei¡ - were going
3 to achieve results that were I gu"sr ahead of
4 last year, and that they felt that the rest
5 of the year would come on pretty clo6e to
6 where tbe projections that they had provided
7 us were going to be.

I Q. Those are the conchsions that had
9 being provided to yorl corect?
10 .4- Those were the concft¡sions

11 provided yes, by the company to lhe Morgan
12 Stanley team.
13 O. Do you know what factual foundation
L4 Morgan $r¡nlsy had fo¡ any of thosc
15 propositions?
16 À I ítrink we bad gotten some

l7 addition¿l information from them, the
18 oompany, showing how the projeaed sales for
19 the rest ofthe quarter-

20 Q. Did you s€e tbat infomatiou
2l yourself?
22 A- I think so.

23 O. t thought you had indicated
U previously that you undentood thÂt Miss
25 Porat wæ assigned to conduct an inquiry
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1 Smith
2 relating to some of those issues.

3 Did I misunderstand you?
4 tt Did I say that? I think lhat if
5 she was, she would have been part of the

6 ovenll Morgan $t¡nlsy team. Again I cant
7 overemphasize that it's a -- it was a huge

I commitment of resources by the part of the
9 firm. At any given time there were l0 or 20
f0 people working on it at different levels of
11 seniority.
12 Certainly Rutb was one of the more
13 seniorpeople involved and so at various

14 times she night be in lhe [ead, and sometimes
15 it's Mr. Stong or olhers.
1ó 0. With respect to the questíon what

77 had happened in the Erst two montbs of the

18 quarter, were you told by anyone in the

19 Morgan Starley team that the primary rer¡son

20 for the shordall in January and February in
2L sales was that Sunbeam had accelerated fi¡st
22 quarter revenue into the fourth quarter of
23 1998?
U A- No. What we $tere told was that
25 they were trying to sell more, more of these

l sÉith 
Pagc tó8

2 Q. At aty time prior to the close of
3 Sunbca¡n's acquisitiou of my client's
4 interests in C,olema¡ compÍrny, were you
5 advised of the facts contained in that
6 sentence?
7 A. Yes.
8 O. And who advised you of that?
9 ,4. Somebody from the team.
10 O. What were you told?
11 A. That the company had accelerated
12 the sales of grills to captu¡e ma¡ket share.
13 O. Accelerated the sale of grills into
14 the fou¡ quarter of 1997, corect?
15 d 1997, yeah.
16 a. And that the effea of tha¡ was to
17 dirninish thc sales the company had realized
18 in the fi¡st two mouths of 1998?
19 A. Yes.
20 a. You don't know who told you that?
2L ,A- No.
22 a. Do you know if it was part of a
23 group necting?
U .4* No, t dont recall.
?S a. Do you know if it was Mr. Srong

PlSe ló7

1 tuirh
2 grills, a¡d accelerated tbe sales fæter to
3 gct tbc junp on the comPetition.
4 Q. I ddot ask about the reason for
5 doing it, h¡t I æked wþther you were told
ó thât the reasoo wby Sunbeam sales in January

7 and February wete so far below 1997levels
8 was that Sunbeam had accelerated the sale of
9 products ido th€ fût¡rth qt årter of 1997.

10 .A-No
11 O. [-d me dired yoru attention to tbe

12 March 19 letter, CPI{ EJúibit 17 which you

13 haveinhontofYou
14 À Uh-hm.
15 Q. Topage 4, paragraph 68. La me

t6 read tbe first sentenæ foryou. uf.or th€

t7 period fron December Ð, LW7 through March
lE 16, 1998 cousolidated nct sales decre¿sed as

19 compared to the corresponding period of tb
2A preceding year, primarily due to tbe

2l company's new eady bruy prrogram fch outdmr
22 griüs whic.h accelerated outdoor gri[ sales

23 into the fou¡th guarter of 6scal 1997."

U Doyou see tbat statcment?
25 A Uh-tmrn.

Page 169

1 Smirh
2 who told you that?
3 A- Don't recall.
4 Q. Do you know if it was M¡. Tyree?
5 A. Don't recall.
6 Q. Miss Porat?
7 A- Don't recall.
I Q. Mr. Hart?
9 A" Dont recall.
10 O. Did the fact that Sunbea.o's sales
11 had declined so substaotially in the ñnt
12 two months of 1998, sir, as a result of
13 activities that resulted in accelerating the
14 sale of grills in the fou¡th quarter of 1997,
15 cause you to have any questions relating to
16 the tu¡¡-around claims thât Mr. Dunlap was

77 making?
18 .{. No.
19 Q. Why is that?
2A À That was because that's one bit of
2l information, and to look at it in the overall
22 coutert of what the company was doing, their
23 performance, where they - and what that
U looked li&e was goißgto happea in the rest
25 of 98 is all pa¡t of the decision.
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P!.p ¡ru

a. Did learning that Sunbeam had
engaged in activitiæ to eohance its 1997
revenu€s cluse you to believe that Morgan
Stanley needed to make further inquiry into
Sunbeam's turn-around ctaims ?

MR. CIARE: I object to the form
of the question-

A Focus of our inquiry $'as to test
the, or to 6nd out more information about
the use of these early sales to eohance, you
know, market share and total revenues of the
grills. That was the emphasis of the
inqurty.

O. Did you think thi^s was potentially
good news?

A" Didûtknowenough.
a. You didnl necessarily ænclude

that the decline i¡ Suubea¡r sales in the
fint two months of 1998 was a negative
development?

A" I didnl knowenough. And again
you want to look at this in the context of
all of the information we had.

0. In what way would a 50 petcent

t fuith 
Prsc 172

2 fi¡st two noaths of 1998 were about balf of
3 what they had been in the ñrst two montbs of
4 1997, and that the reason for that wæ that
5 Sunbeam had accelerated sales f¡om thc 6rst
6 quarter of 1998 into tbe fourth quarter of
7 t997, you thought tbat wæ poteotially a

8 positive piece of information relating to
9 Suub€am's -l0 MR. C[á,RE: I ójec-t to the form,
11 and also to the extest it misstates his prior
12 testimouy.
13 O. -- prformancc and ñn¡ncial
14 condition?
15 À Wdl, your first çe-stion before
16 was did I view that oegatively. I dont
17 think I said I viewed it positively. fuain
18 it is just aoothr bit of information that

19 comes out in this dr¡e diligence proæss, and

20 you Frt tbat together with all of the other
2l information that we bd. Ad again emphasize
22 thÊ "wen becarse we had e big group rvorHng
23 on this, coming at it Êqmnmy angles.
24 a. R¡ttitrg aside tbe prior testimony,
25 [r¡ rslring a Sa¡dalone question hcre.

Præ l7r'
1 Strith
2 decline in sales of the fi¡st two months of
3 1998 be a potentially positive development
4 for Sunbeam?
5 A I dont knowabout positive. You
6 asked me if it was potentially negativc. It
7 could be a host of thiogp tha a¡e going oa'
I Agaiq I thiok you hat'e to look at

9 a¡l of the facrs you harrc available to you to
10 æme up with any view. Very difEq¡lt I
11 think to pick out one item a¡d then make that

12 be the linchpin of ever¡hing you are trying
13 to do.
14 O. Is it your tcFmony, sir, thd
15 when you werc advis€d thnt $unbcam3 tet
16 salæ for the first ¡wo months of 1997 were

17 half of crhst they had been in the fi¡st two
18 months oî.l9ll, md that the reason for that

19 was tha Sunbeam had acceleratd - did I
?n nisspeåk?
2L MR CIARE: I think you migbt have

22 said 1997 in both prts of your quætion.
23 O. [.9 me slart ovet.
U Is it your tcrimony, sir, tbá
?S when you lcarned that Sunbeao's sales in the

Pa3c 173

1 Sûith
2 h it yoru totimony, sir, tha
3 when you learned tbat Suûb€am sales for the
4 fi¡st two months of 1997 were about half --
5 exq¡se ne, for the fint two months of 1998
6 we¡e about half of wüat they had been in the
7 6rst two months of 199?, tha the reason for
I that was that Sunbeam had accelerated first
9 q'uarter sales back into tbe prior fiscal
10 peÌio{ that you thougbt that was potentially
11 a good thing for Sunbeam?
12 A" I c,ouldtrI cüaracfcrize il. Didnt
13 even approach it as apotentially goodthing,
t4 just a potential let's find out what goes on.
15 O. Beca¡¡se it was ¡ potential concero,
16 tight?
l7 A l.lo, bccause I wanted lo find out
18 what was going on.
19 O. Were you oncerned?
20 A It ould have bees good, it æuld
2l have been bad.
A. O. Did you rhink it was potentially a

n negative development?
U A" As is many thingÞ, it could be
?S potentia[y good, potentially ba{just goes
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1 Sdrh
2 back into the rnosaic of what we are trying to
3 find out here and æccrtain what is happening
4 with the company.
5 Q. So you agree with me that when you
6 lea¡ned this inforoation, you recognize that
7 il was potentially a bad piece of
I information, ærrect?
9 ê" IdidûTknowenough. Itcould
10 have been goo4 if could have been bad.
ll . a. That is my qucstion
tZ lVee you - did you knorv?

13 A Didnt know enougb at the lime.
14 O. To know whether it was either
15 potentially good or potentially bad?

16 A l.Iot on the basis of this.
17 0. So våy did you want to make fu¡ther
18 inqu¡ry?
19 A To ñnd out.
20 O. Because it night be potentially
2l ba4 conecr?
22 A And it nigbt be potentially good.
23 My job is to fi¡d out u/hat is going on.
U 0. You wanted to find out cùat was

25 going on with respect to this palianlar

page 176

1 SÉith
2 more information relating to this for you,
3 correct?
4 A- Well, when you say for me, for the
5 firß and do what he could, yes.

6 Q. I'm tsying lo uoderstasd if you
7 spoke to M¡. Ha¡t and said we need to get
I more information about this, asking him to do
9 that?
10 ,4- You have to remember I met with Mr.
11 Hart like 50 times a day for weeks on this
12 thing, so I'm sure this would come up as part
13 of the conversatioo.
14 Q. Was the information, was this
15 i¡formation consistent with -- let me ask a
16 foundationquestion.
17 Had you received any information
18 prior to the time you learned that Sunbeam
19 sales for the 6rst two months were about
20 half that they had been the prior fiscal
2l year, about how Sunbeam was doing in the

22 first quarter of 1998?
23 A" I don't recall. Dont think so.
U Q. Do you..think this was the fr¡st
?5 i¡formatio¡ you received from Sunbeam

Page f75

I Smith
2 information because il was something
3 potentially negative with respect to
4 Sunbeam's -
5 A- Could have been potentiallY
6 negative.
7 Q. - condition and pcrformance,

I corrcct?
9 MR. CLARE: Objectioo, asked and

10 a¡swered.
11 .ru füuld have bcen potentially
12 negative.
13 O. Ib sorry, could have beeu
L4 poteûtiaüy what?
15 À Whatever you said, negative.
16 a. Negativc. Whilc we're waiting for
17 a document, sir, did you wait for M¡. Hart to
18 obtain ñ¡rther information relatrqg to lhis
L9 so you could uaderstand the potential

n significance of this disclosu¡e?
2l .4- We talked about it and agreed, yes,

22 a¡d asked him to find out as much as he

?3 coutd. And he wanted to do that as well,
U anyr/ay.
25 a. So you did ask Mr. Hart ¡o find out

Pagc l??

1 Smith
2 relating to its perforrna¡ce in 1998?

3 A- I believc so.

4 Q. When you learaed il, did you

5 believe that you had be¿n in some way misled

6 by Sunbeam Eanagcmeût cooceruing how things

7 werc going in the fi¡st portion of 1998?

I A" I did nol
9 Q. Did you think that Sunbeam

10 managemetrt should have advised you of these

11 facts carlier?
LZ À I had no opinion
13 Q. Did aoyonc express the view that

14 Sunbean, anyone within Morgan Stånley express

15 the view that Susbeam matragemenl should have

16 advised Morgan Stanley of these facts ea¡lier

L7 intheproccss?
18 A. I dont recall.

19 Q. Do you recall that Sunbeam issued a

?Ã press rclease on Ma¡ch 19 relating to the

2l statu of ib first quarter sales?

22 À Yes.
23 Q. Atrd did you have any involvement in

A thc evcab relating to the issuanc€ of fhat

?S press rclease?

Esqr¡irc Dcpositipn Scrvices
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1 Snith
2 Pr The only involvement I may have had

3 was, was either on the phone or walking in
4 and out trhen a phone c¿ll was going oo to

5 discr¡ss this.
6 Q. What phoue call are you referring
'l to?
8 A. A internal Phone call-
9 Q. Who was on that phone call?
10 A. Meubers of the team. I was uot

ll directly on lhe call, I was walking in and

12 out, I had other stuffgoing on.
13 Q- This occurred before the issuance

14 of the March 19 press relea.se?

f5 .{. It is all part and parcel of that.

16 O. Do you know if aoyone other thao
L7 Morgan Stanley personnel were on thiq phone

18 call you heard part of?
19 À No, I think it was onlY Morgan
20 Stanley people.
2l O- Do you have any recollection of
22 hearing Sunbe¿m -- let me ask a more general

23 question.
U Did you have anY comnunications
25 yourself directly with Sunbeam matragement

Pagc 180

I Srnith
2 the company would issræ a ptess release that
3 you heard?

4 A. Yes.
5 Q. What do you remember hearing?
6 A- That should the company issue a

7 press relcase and what would be the impact of
I that
9 Q. So you participated in at least a
10 porrion of a conversation where there was

11 internal discr¡ssion at Morgan Stanley
12 concerning whether Sunbeam should be asked to
13 issue a prcss release?

t4 MR. CIÁRE: Otject to the form of
15 the questioq missøtes his testimony about
16 his participation.
17 A" Again ITn in and out. I do think
18 that the conc€pt of a press rele¿se wa.s

19 mentioned. I donl know if they were
2n responrling to some thoughts that Sunbcam ha4
2L some thoughts that they had or an¡hing
Z2 fuai& Itn not a good witness on that phone

23 call.
7A Q. \Yhst do you remembcr being said by

25 the paticipants in that phone call

PlgÊ 179

I Srnith
2 relat:crg to c/hat had happend in tbe first
3 qualer of 1998 prior to the issuancc of the

4 Ma¡ch 19 press relcase?

5 .{. No.
ó Q. Can you identify anY of the

7 isdividuals wbo are on the Morgan Sanley
8 tea¡n who were part of this phone call?

9 Á- Not with a hr¡nd¡ed P€rsent
10 ccrtainty.
11 Q. Who did you believe was involved?

12 .{. I woutd have imagined that it would

ß havc bccn Mike llart' JohnTyree, Bill Sbong'

14 probably Tom Br¡¡cbilt/R¡nkin, maybc somebody

15 from the crcdit department
16 Q. Did you make a¡ry stalements during

17 thephonecall?
18 .4- I don't believc so.

19 Q. WhÂt do you ¡emembcr heating

20 discr¡ssed?

2l A I rePember hcaring discr¡sse4 and

22 again ín and out kind of what we were talkiog

23 ebout, ìÀ'hat happeue4 whatb thc impaa of
U this for the ycar.

25 Q. Was there discussion about whelber

' 
Pagc l8l

I Snith
2 æncerniag tùe pros a¡d cons of a press

3 releasc and the potential impact?
4 A. I know that they discussed the,

5 discussed the press release, but it wasnl
6 there long enough or consistently enoug! to
7 pick up any ofthe pros or cons.
I Q. Whal about the Potential imPaø?
9 'A- Notthatlknowof.
10 O. Did you see a copy of --
11 [æt me show you what has previously
12 been marked es CPH Exhibit 14. tt's a oopy

13 of the Ma¡ch 19 press release that I have

14 been refening to-
15 ,4. Uhm-hn¡m.
16 Q. Take a moment to read iL
17 Did you see this press release when

18 it was issued, sir?
19 A. Ibelieveldid.
n a. Did you see il Prior to its
2l issuancc?
22 A I nay have seen a drafL
n O. Wbat do you temember about the

U possibility of seeing a draft of this press

25 release?
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Smith
À Not much. Tbe draft just before it

was firâl¡.ed, it wæ circulated among the
team members.

Q. Did you offer comments to auYone

conceming the draft?
A- I dont think so. Bul agaitr this

is from Sunbeam, rigbt? This is a Sunbeam
press release?

Q. Yes.
À I offered ûo comments to Suobeam on

this.
Q. Do you recall from whom you

received tbe drañ?
.A. No.
Q. Do you recall any discussions

r¡¡ithin Morgan Stanley relating to the draft
press rcleasc?

A. No.
Q- Did you offer comments to anyone

¡el¿ring to press release of auy sort of,
whether it was a suggestioo for a change to
it or any other observation about it?

,{. No. And again this is a Sunbeam
press release, not â Morgan Stanley press

I
2
3

4

5

6
7
I
I

10

l1
t2
l3
14

15

t6
17

18
L9

20
2t
.tn
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25

smith 
Pagc l{14

O. Correct -- fairly disclosed the
information that you, Bram Smitb, were aware
of on March 19, 1998 concerning the starus of
Sunbenm's first quarter 1998 performance?

A. I think I want to take a b¡eak.
I'll a¡swer that late¡.

O. No, you have to answer the question

before you take a break.
A No co 'neut theu.

MR. MARKOWSKI: Keep the camera

rolling, we ere still on the record.
MR. CI-ARE: The witness has asked

to take a break. We're going to go off the

record.
MR. MARKOWSKI: Vy'e're not going

offtüe record. It is my reco¡d and this
cfinera is going to roll until he comes back.

MR. C[ÁRE: Okay, suit yourself.
(lVitness and counsel leave the

conference room at this tine.)
O. Are you prepared lo arswer my

question, Mr. Smith?
THE WIINESS: Please repeat it.

(Record read.)

hgc 1&3

1 tuirh
2 release.

3 Q. I'm æk¡"9 not only for comnents
4 you may bave had concerning ths language, but

5 oùnervatioos you had about il.
6 A.No
7 Q. Didyou think the press release

I adequately disclosed tbe information that

9 Morgan Stanley wñ; ewå¡e of ¡sl¿r¡ng to

10 Sunbeam's 6¡st qru¡ter 1998 performance wben

1l you read it?
12 MR. CLARE: Oþedion to
13 foundation- Cro eheå{ Yo¡ cr¡n ansc/er.

14 À Tht is r.p to Srmbeam, thst is
15 thei¡ gaæmeut, have no opinion.
16 O. Myqucstion to yoq sir, is do you

17 think this p'ress release adequately disclæed
18 tbe infonnation, let me $art with yor¡ that

19 you were avrare of relating to tbe *ans of
m Sunbean's fir$ quarter 1998 performance?

2l À wb, dont you rcpeet Your çestion
22 qgain.

23 O. Doyou think th€ Sunbeam Mach 19,

L4 1998 press release ..
25 ¡ a¡¡ thinS?

Pagc 185

t hith
2 THE WTTNES: Ad wbat did I say

3 before?
4 (Ræord read)
5 .{. So I said I had no opinion,
6 Q. Isit your testimooy, sir, tbat you

7 bave oo opinion concerning whethcr the Ma¡ch
I 19, 1998 press release fairly discloeed the

9 information conceming Sunbeam's Ê¡st
10 quafier 1998 performance that you personally

11 were aware of?
L2 A. Ye.
13 Q. Tb press release contai¡s no
14 stat€ment wbaboever that Sunbeam sales is
15 January and February were below to any extenf

16 the sales in January and February of t997,
17 correct?
lE À Yç.
19 a. Cmtâins no statemeut tbat Sunb€am

20 bad aælerated reveoue from the firsl
2l qualer of 1998 iuto the foufh quarter of
22 1997, dæs it?
23 MR. CLARE: I óject. Tbe

U doqrment speaks for iself. It is a wæte of
25 time. Yu¡ can Í¡nswer.
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I Smith
2 L It docs not rclate lo that.

3 Q. [t doesnt disclose that, does it?

4 .{. No.
5 Q. Thæe a¡c facts You were aware of,

6 corecr, on Ma¡ch 19, 1998?

7 A. Those are facts lhat I was awa¡e

I of.
9 Q. Those werc facts that You were

l0 aware might be potentially sigrrificant to
1l Morgan Stanley, correct?

LZ MR. CIÁRE Objection,
13 argumentat¡ve and lack of foundation' You

14 can answer.
f5 A Those we¡e, as we discussed before,

1ó things we wanted to find out morc about'

17 Q. tæt me show yot¡ sir -
18 MR !víARKO\USKI: Do You want to

19 change the tapc?

20 TÍIE VIDEOCRAPHÊR: Yes. The time

2L is 2:06, rhis complct€s tape number 2. Thank

22 you.
23 (Par¡se in the proceedings.)

U THEVIDEOGRAPHER: Thetimeis
25 2:07, this begios apc numbcr 3 of the

Pagc t8E

I Smith
2 Q. Do you know when you received it in
3 ælationship o Sunbeam's press releæe?

4 A" My guess is bcfore.
5 Q. Did you paricipatc in any
6 discussions within Morgan Stanley relating to
7 the information contained on CPH Exhibit 152?

8 A" I bclieve I did.
9 Q. With whom did you discuss it?
t0 ,{ Again membcrs of the greater due

11 dilþence team.

12 Q. Can you identify any particular
t3 people who you have a recollection of
14 discussing Exhibit 152 with?
15 A. Asidc from Mikc Hart, the people

t6 come and go, so no.

17 Q. What do you rçcall conceming the

18 discussions that you had wíth Morgan Stanley

19 personnel relating to the information
2ß sosraincd on CPH Exbibit 152?

2l .4- Thc discussion was seeing how they
n had perfonned and wherc the sales were coming
23 from to get to their -. to excced last year's

U numbcrs.
?S Q. What conclusions did you pcrsonally

PlSe lt7
I hith
2 videotaped depæitionof Mr. Bræ Smith"

3 BY MR.IYIARKOWS(I:
4 Q. Mr. fuith, I úow You a one'Pag,e

5 dooment that ç,ell ma¡kcd as CPH Depæition
6 Bûibit Nr¡mber 152. It beüs Bate uumbers

7 r-AB 43.
S (fteman (Parenl) Holding E ùibit
I 152" document bêaring Baes ur¡mber [.AB
10 {1, mæked for identiñcatíon, æ of
11 this date.)
LZ 0. Yar testiñed eatliet, sir, lbat

13 you believe you rcæived some information

14 from Sunbeam ælating lo såles fo¡ tbc

15 batance of thc 6¡sr quarter of 1998; is that

16 cor¡€ct?
L7 A" I rtink I said for the balance of
18 tbcquaner.
19 O. UI ddDI saY tbat tbat is what

20 I meant. tln srry.
2l A" Otay.
22 O. Isthis tbÊ documenl?

23 A- Yes.

U A. Hgl did You receive this?

25 .{. Êom tbe team.

Pegc 189

1 Smith
2 aome to afrer receiving CPH Exhibit 152?

3 A" I do¡'t rec¿ll.
4 Q. Did you couclude, based on your

5 review of CPH EJùibit 152, that Sunbeam would

6 re¿lize all ofthe sales listed on this page?

7 A. I don't recall.
I Q. Did you u¡derstand that $86 million
9 of sales liited on this page as of the da¡e

10 of this documcnt had not even been ordered

l1 yet by Sunbeam clstome¡s?
12 A Ib sorry, did you ask if I was

13 awa¡c of that?

14 Q. Yes. Vlere you awa¡e that $86

15 rnillioo of sales lisæd on this page had uot

1ó even becn ordcred yet by Sunbeam crstomers?

l7 .{. I donT recall.

18 Q. Did you come to any conclusions

19 afrer reviewing this page, concerning how

20 probable it was th¡t Sunbeam would exceed its

2l ñnt quartcr 1997 sales?

22 .d No.
23 Q. Were you able to comc to any

U coochsiou after receiving CPH E¡hibit 152,

25 conceming how likely il was that Sunbeam

EsquirÊ Dcpositioo Scrviccs
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I Smith
2 would exc€ed Ënt quarter 1997 sales?

3 A. No.
4 Q. Did you ask for additional
5 infonnation?
6 À I don't believe I asked for any
7 additional information.
8 Q. [f you couldnÎ come to atrY

9 conclusion after reviewing CPH Exhibit 152,
10 sir, why didn't you ask for additional
11 information?
12 A" You have got to remember that ['m
13 one of a large group and that there were
14 other people who were taking tbe lead on
15 investigating this, tellring to the company
16 a¡d then comnetrt back to the group, and that
l7 wasn't me.
18 Q. So is the reason why you didnt ask
19 for additional information, tbe fact that you
20 did¡t consider it to be your responsibility
2l to pursue this?
22 À No. The re¡¡son I didnt pursue it
23 was other people were faking the lead on
U this, had more day-to-day contact with the

25 client.

r hitb 
Pugr l''

2 phone calls with the company. I wæ not part

3 of it.
4 Q. rWbt do you know about tbose phone

5 calls?
6 ,A" Tht they were had to follow up on
7 rhis.
I Q. Doyou know wbether those phone

9 catls took place before or after the press

l0 release?

tl ,q. I üink il was befo¡e the press

12 release.

13 0. Doyou know wbo from Morgan Stanley
14 wæ involved io thce phone calls?
t5 A- Agdn a subeet of tbc team.
16 Q. Yo¡ don't know any of the people?

17 .4. Nd directly, not speciEcally.
18 O. Doyou know with whom tbey spoke?

19 ,4"No
20 0. Doyou know, dlrcr th¡n telephone
ZL calls with Sunbeam 6magement þfore thc
22 press release wæ issued coocerning CPH
23 Exhibit 151 Mmgan $r¡nley received any

U other docr¡neatary evidence concerning
25 Sunbeam's sal€s prospects for the balance of

Prge l9l
I Smith
2 Q. Do you know if Morgan Stânley
3 sougbt additional information from Sunbeam,

4 beyond the informatioo contai¡ed on CPH
5 Exhibit 152, concerning the likelihood that

6 Sunbeam wor¡ld excecd 6rst quarter 1997

7 sales?

I À I didtrt have any firsthând
9 knowledge of that
10 0. You don't know one way or the other
1l whether Sunbeam piusued any additional
LZ information on that subjed?
13 MR CIARE: 0¡ whether Morgan
14 Stanley.
15 A- Or whether Mo¡gan $r¡nlsY.
16 Q. Sorry,I orisspoke.
17 You donT have any koowledge,
18 sitting here today, whether añer receiving
19 CPH Exùrtit 152 Morgan Stanley pursued any

20 additional information from Sunbeam in oder
2l to allow Morgan Stanley to form an opinion
22 coooerning the likelihood of Sunþan
23 exceeding ñrst quartcr 1997 s¿les in the

24 first quarter of 1998?
25 À I know that there wcre subs¿4uent

Pagc 193

1 tuirh
2 the fi¡s qr¡a¡ter of 1998?

3 À lanotaware.
4 Q. Didyou ever see any?

5 ÀNo
6 'Q. IsCPH Þúibit Nr¡nber 152 the sole
7 piece of docurnentary inforuation you received
8 from Srmbeam relating to its sales prospecls

9 fo¡ tbÊ firs quarter of 1998?

10 ,{- Tothe best of my memory.
11 a. Didanyone E¡ithin Morgan Stenlsy,
12 sir, to your knowledge expr€ss doubb
13 conceining whcthe¡ Sunbcrm wæ likely to

t4 exceed firS quarter 1997 sales results itr
15 ú€ firs qusrter of 1998?

16 ANq
17 Q. Didanyone express an opinion on

l8 that srbject oûe way or tbe olher to you?

19 A- Nd thst I remember.

?ß O. Doyou remember atryone saying they

2l bad concluded tbat it wæ pmbable or likely
22 thet Sunbeam wq¡ld be able to exceed fi¡st
Z3 qrurer 199'7 sales rcsults itr th€ fust
U quarter of 1998?

E .4. I ôn't remember any idividual

Bquirc Dcpositio¡ Scrvices
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I Sûith
2 saying that.

3 Q. Did you ask for ¿¡ssuratrces on that
4 subject from aayone within Morgan Stanley?
5 À lilell, again the team was coming up

6 with the answers and that was just part of,
7 tbat was part of the proæss to talk to the

8 company about thei¡ numbe¡s and their - and

9 what lhey were, how competent, how
l0 comfortable they were in telling us this was

1l going to happen.

L2 Q. My questioo to you, sir, is whether
13 you asked the tea¡r or any partioilar Persoû
14 on the ¡çarn whether Morgan Stanley had

15 reached a conclusion that it was probable or
16 likely that Sunbeam would exceed its ñnt
17 qualer 1997 sales results in the ñrst
18 quarter of 1998?
19 A I dont ¡emember asking anY

20 specific member of the team.
2l Q. Do you remember asking the people

22 generally for their view on that?

23 A. Yes.
U O. Iffhea did you ask that question?

25 A. Aspart ofthisprocess.

I snith 
P*c t,ó

2 the conclrrsios reached?

3 A. I -- that's my recollectioo.
4 Q. But you dont temember any
5 partiorlar petson expressing that opinion to
6 yorr, conecl?
7 A. I do not.
8 Q. Did you persooally have enough
9 information that would pernit you to form
10 that opinion?
1l A No, again I was part of the bigger
12, group and not directly involved with punuing
13 this avenue of inquiry.
14 Q. So you personnlly didnt know one
15 r¡/ay or the other wbether that was a
16 reasonable conclusioo, correct?
17 À Did nothave any fi¡sthand
18 knowledge of that and was relying oo greater
19 due diligence effort of lhe ñ¡m.
20 O. Did you offcr anyone your views
2t coucerning the likelihood of Sunbeam
22 s¡cesding first quarter 1997 sales results?
23 A" I did not becar¡se I was too fa¡
24 æmoved from the direct contact with the
25 conpany to go over this partiorlar, you know,

ruc 195

I Smith
2 Q. Do you remember a specific occasion

3 where you asked tùat question?

4 .A-No.
5 Q. f!,o you remember a partianlar

ó meetinSlwhere you asked that question?

7 .{.No.
I Q. Do you remember whether you asked

9 that questiot befo¡e or after the press

10 release was issued?

1l Á, Prior to the press release.

L2 0. Do you remember someone responding

13 to your question?

14 A- Not speciñcally.
15 a. Do you remembcr receiving a

t6 resporrsc ûo yourquestion?
t7 À I renember people t^llring about the

l8 issue.
19 a. Do you remember whether as a group'

20 the Morgan Sr?nley team reached I consensus

2l that it was probable or likely that Sunbeam

?2 would exceed first quarter 1997 sdes

23 resuls?
U A. Yes.
ZS O. Do you remember that h fact was

I soith 
Pagc 19?

2 area of inquiry.
3 Q. Do you rccall that lhcre was a

4 mecting of the læveraged Finance Committee on

5 March æ, 1998 to discuss whether approval

ó would bc given ø underwriæ tbe senior loan

7 of Sunbcam?
8 À Do I remember thc meeting lhcn?
9 'Q. Y*-
l0 .{. I remember we had a meæting, I
ll donl rcmembcr for sure when it was.

12 Q. ttn going üo show yoq Mr. Smith,

13 what we have previously marked as CPH Exhibit
14 Number 76. The coyer page is a memorandum
15 dated lvfarch 19, 1998 from R.B. Smith to

16 læveraged Financc Corqmitment Comrnittee,

l7 subjcct Sunbeam, and it is a docu¡ncnt that
l8 bcars Bstcs uumbcr Morgan Stanley 25829
l9 rhrougb 2588ó.

m IU [kc You ûo look at this

2l docr¡ment sufñciently, Mr. Smilh, to tell me

22 wbether you have eversc€û it bcfore.

23 Á. Yes,Ibave-
U Q. Cån you tell me wbat it is?

25 ,{. It is tbe Comrnitmeut Committee memo
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I tuith
2 that we, that the leveraged fin¡nçp, tbe fi¡m
3 had pú together in acquiring or requestitrS

4 credit approval from the læveraged Finance

5 Com¡ninee.
6 Q. Ad th€ credit approval that is tbe

7 subject of this material is tbe senior loan

I of Sunbeam, conecl?
9 A. Is the senior loan, yes.

l0 O. Yo¡'re lhe author of the March 19

11 cÐver fûemo, coffect?

12 A I m tbc senderef rhis, yes.

13 Q. Ad your meoorandum advises tbat

14 there witt be a lrveraged Finaoce Commitment

15 Committee moetirg regarding Sunþan on

16 Friday, Mach ?nal7t3O am., corecl?
11 ,{* Yes.

t8 O. Didthar meeting in faø take

19 plaoe?

?n A I blieve it di¿ L,€{ me saY it
2L again It did take plaoe. Cæ I say it tmk
?2 plaæ oo the æth al 7:3O, I donl remember.

23 a. Didyou attend the mecn"8?
u A- Idd.
ZS Q. Nq', tþre are a list of peoPle on

l smith 
Prsc 2tr

2 migbt have had. A¡d theu there is Bill
3 Smong.

4 Q. A¡c thc members of the fæveraged

5 Fimnce Commitnent Comminee iucluded âmong

6 rhar lisr?
7 .{- Yes.

I Q. Who amoug this group was on the

9 læveraged Finance Committee?
l0 ,{- To the best of my recollection it
11 was Sipprelle, Rankowitz, Kounkos, Felix,
12 Smith, Ncwhouse wcre the core members.

13 tn additiou to that you would have

14 maybe Munger and - Itn sorry, not Munger.
15 Meguid and maybe Ralph.

16 Q. ffiy do you distisguish between

L7 those two pcoplc and tbe pcople you refened
18 to as the core group?

19 À Becar¡sc üey would come

n pcriodically to larger tra¡sactions or ha¡de¡

Zl tansactions q¡ 5snsthing. They wouldnl
22 come all lhe time. Wherees the ñ¡st ûve or
23 six tbat I neotioned there wcre therc all the

U time.

25 Q. Why werc thc other individuals

Prgc 199

1 Smith
2 the bottom of that memoranduru under the

J þç¿rlingDistribution-
4 Do you see that?

5 ,{ Ido.
6 Q. Can you tell mc who thæe

7 individuals are?

8 À Starting at thc top?

9 Q. Yes.
f0 À ù"t$t Sipprclle and Mike Rankowie
11 wcre c+head of high yield sales and nading'

12 Bill Kouakc was I rhinlr at thc time the

13 deputy head of hþb yield capital markeb.

14 Rick Felix was the heed of thc credít
15 deparmenl You have myself. Sæve Newborse

16 was at the time the head of higù yield

17 capital ma¡keb. l,eslic B¡adord was the

l8 deputybcadof thec¡edit deparunent. Joel

19 Felúnann was a senior member of 6e higÅ

n yield capiøl ma¡kets grouP. S. Browq I
2l dont remember thar Ralph Pellecchio was a

n senior lawyer. Stcve Munger was one of the

23 senior M&A professionals' Terry Mequid ran

24 IBD. Bill saders was his deputy. Am
ZS Short, I doot remembcr what ñrnction she

Pagc 201

l tuith
2 included on the distibution lisl here?

3 À Bæar¡se they were participating.
4 Normally tùc way -- I dont know specifically
5 why these fellows were, but oormaily otber
6 people world be, receive copies because they
7 were going to participate in this paniadar,
I in a partierlar læveraged Fi¡ance Commitmeut
9 Committee meetirg.
10 Rr exanple, Bill Sroqg doesnT

1l show rp aü tbe time but he wa¡ld show rry if
12 it was his dient.
13 O. Mr. &oog is sonebody who is on
14 the Su¡bean tean, ænect?
15 À Yes"

1ó Q. Tbre is no o¡e else on this lis
77 that was pa¡t of tbe Sunbeam engaÉlement teâm,

18 is thsrc?
19 A [fr'slthink56.
2A O. Wþ then a larger group than the

2l core group for purpæes of this partiorlar
22 Læveraged Finame Committee meet'"8?
23 A Tlis was not uousr¡¿l to have other

¡24 people tbere, so I cant comment o{'her th¡n

25 as a matter of fact we'd bave additional

Esquirc Dcpositio¡ Scrviccs
l-8G94+9454

51(Pages r98 to 2O1)

16dv-000466



pr3c 2O2

I Smith
2 faces there-

3 Leslie Bradford, for example, the
4 deputy head of credit, was there uost of the
5 time myway, whether Rick was there or not.
6 Q. lilho made the decision whether to
7 add additional people in this particular
8 læveraged Finance Commil6s¡1 fümmittee
9 meeting?
10 .A- I dont know. This was pretty much
l1 boilerplate.
12 O. Were you instructed to include
13 additional people?
14 r4. I was not to the best of my
15 recollection.
16 O. Did you make the choice?
17 .4. No, I dont remembcr.
18 a. lVas there something about the size
19 or Dahre of this loan that made it one where
20 a g¡oup larger tùan the core group would be
2L involved in the decisig¡-6aking process?

22 ,4- I would say that therc we¡e'- I
23 donï rh¡nk it was size per se that gol
U everybody's attention. Just a very, very -
25 what's the word, kind of a -- it was a deal

hge 20,1

1 Snith
2 during the meeting.
3 Q. These are mtes that you took of
4 things tbat were said during the l¡veraged
5 Financc Commihent C.ommittee meeting?
6 .{ Notes might be too strong a word.
7 Doodling.
I Q. But these ¿¡s writings you added to
9 this document --
10 À Yes.
11 0. - during the course of tbe
12 l-everaged Fina¡ce Commitment Committee
13 meeri.g relati"g to the review of the Sunbeam
t4 senior loan?
15 À Yes.
L6 O. And you believe they reflect things
17 rhet were being said during the course of the
18 pssting?
19 A" No.
20 Q. These ¡¡p thing5 that you wrote for
2l what ¡eason then?

ZZ A I rhink it would bc the
Zi combination, things tbat I was thinking
?A about things thåt might have beea sai4
25 thin$r to follow up on, reminders to myself.

1 smith 
Pasc 2m

2 that had a lot of visibility outside and
3 inside.
4 Q. lilere all of these people then going
5 to be rcsponsible for voring yes or no with
ó respect to this propoced credit arrangement?
7 A- Not all the people on the
I distribution.
9 Q. \ilùo would have voting rigbts?
10 A- Sipprelle, RaakowiE, Kourakos,
11 Felix, Smith and Newhouse. And then if
12 Meguid showed up, he would have a vote too.
13 Q. Do you remember what tbe voûe was
14 with respect to lhis particnlar loan, the
15 Sunbeam loan?

16 ,{. The vote here s¿5 s¡¡nimgus to go
l7 forwa¡d.
l8 Q. no you recognize the handwriting on
19 the 6¡st page of this docr¡menl?
20 A. Ido.
2l Q. Whme is it?
22 .4'. Mine.
n Q. Oo you recall when You Put rhis

U handwriting ss this document?
25 ¡ | think I put it on lhe document

I Smith 
Pasc 205

2 Q. Do you rec¿ll that - what, tell me

3 what these notes refer to.
4 A" I dont know. Don Uzzi I think is
5 somebody from the company. I dont know why
6 thst came up.
7 Q. Itsays undemeathhis *" "vP
I sales"?

9 ' .4. ffi, you have bener eyes than I
10 do. Yup. Thcn thcsc look likc ranges of
11 nurnbe¡s. So that migbt have bcen the st¡eet
12 cstimatcs and thcn in tcnns of what their
13 fint sales weæ going to be.

14 I dont l¡ow what the addition on
f5 the other side, the 21, 15 and 10 is. That
16 could be s66s things that had to do with
\7 these. And then the rest of it I dont know.
18 Q. Tþ firs eory at the top that ¡s

19 ci¡cled is the numbcr 1125, conrrt?
?fr A Yes.
2l Q. Ard the word next to that is the

n word nshortn?

23 .4. Tbât is what it looks like.
A Q. Do you rec¿ll that tbat entry
25 rclaûes to the, ûo how shortst¡eet
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I Snith
2 expectatioss for sales Sunbearn was as of
3 Ma¡çh ã]?
4 A- No, I dont recall.

5 Q. Do you rccall that at the læveragcd

6 Fiqa[cc C¡mmitmeut C.omrnittee meeting oo Ma¡ch

7 20 there was discussio¡ relatiog to tbç fac-t

8 that Sunbeam s¡les for January aod February

9 were substantially below the sales fo¡
10 January and February ol l9I7?
11, A. I bclicvethat was discusscd-

LZ Q. Who made that point?

f3 .A. Oh, I ¡hink it was - I dont know

14 who specifically madc it. Somebody f¡om the

t5 team would have brought that up.

f 6 Q. Do you recall if it was Mr. Stroug

l7 who madc that statescnt?
18 À I do not recall who brougbt it up.

19 Q. Do you recall if it was you?

20 .4- I bclicvc it was not mc.

2L Q. Do you rccall if it was Mr. Har?
22 À ldontrecall.
23 Q- Is therc anyone clsc on this list
U that itcould havcbec¡ ioyourviewotbet
25 than yor¡, Mr. Han or Mr. Strong?

1 snith 
Pasc 2tr1

2 desc¡ibed to the rbqnittee.
3 Q. Do you remember whether any
4 stafemeots were made to the comrnittee to
5 erplain the reasos why Sunbean sales in tbe
6 ñ¡st two months of 1998 were so fa¡ below
7 1997 sales results?
8 A I remember a lot of cooversation
9 about it. I think that some of the causes
10 were disa¡ssed, one of them being the sale of
11 the grilts earlier, as well as expecting
12 sales at the last balf of the month here to
13 get them close -- to get them above, excus€
14 me, where they thought they, where they were
15 last year.
16 Q. Now, there is a list of names at
tT the topof the secondpage.
t8 A" Uhm-hnm.
19 Q. Thst's ¿ 6s¡s¡¿¡d¡m to læveraged
20 Finance Cos'mittee meeting?
21 .4. Yes.
22 Q. I-everaged Finance Committee dated
Zl March 20, 1998, cor¡e€t?
U .{- Yes.
25 Q. Do you recall if any of the

PrSe 2ü,

1 Smitb
2 A- This list herc on the front page

3 may not have becn all the people that

4 attended- There may have been other folks
5 from other disciplines tbat werc there, for
6 example, like Jobn T'.rce or the credit Person
7 rvho did thc work So I dont remember

I everybody who was there, so necessarily wbo
9 brougbt it up and/or wbet fypc of discr¡ssion

10 followed and how many people participated in
11 tbat discr¡ssion.

L2 Q. Br¡ you do rccall that the

13 t,everagcd Finåncc Commiunent Cornmittec was

14 adviscd that Stmbeam sales in Jaouary aud

15 February of 98 were subsuotially below -
t6 À Ycs.
17 Q. - Sr¡nbeam sales for January of
18 Vl'.l
19 A- Yes.
m Q. Do you recall that theY were
2L adviscd that the primary reasou for that was

22 that Sunbcam had accclcrated the sale of
n first quarter produa into the fourth quarter

U ofl9fi?
?5 A I don't remcmbcr exactly bow it was

I Smith 
Prgc 2.o

2 individuats listed on the top portion of this
3 memorandum participated in the læveraged
4 Finance C-ommittee's meeting?
5 A- I don't -- I don't remember
6 specifically who's there from this group. As
7 [ mentioned before, it was a bigger, a better
I anended neet¡ng than, tha¡ the norm because
9 of the visibility. $s I think there were
10 oembers &om other groups therc. I'm pretty
11 sure theæ arc menbeñr from other groups
L2 there, but I couldnl speciñcatly tell you
13 who was and who wasnt-
14 Q. Do you r€call whether Mr. Strong
15 participated?
76 .4. Yes, he did. I do rcmember him
L7 participating.
18 Q. Do you remember if he was there in
19 person?
20 .4- I thought he was there in person,
2l but I'm not a hundred percent sure.
22 Q. He might bave participated by
23 telephone?
U A He could have pa*icipated by
ZS confercnce call,
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I tuith
2 Q. Doyou rememberif Mr. Stongwæ
3 asked for his recommendatioo that the company

a proceed with th€ senior loan?

5 A Mr. Song, wbether he was asked or
6 not advocated going fonvard with the senior

7 loan
I Q. Doyou bave any metory of Mr. Tyree

9 being prescot?

10 .{- I tbught he was also.
ll O Nw, if this mecriqg took place on

12 March 20, it's tbc day after Sunbeam's March
13 19 prss release, oorect?
14 A- Yes.

15 O. Doyou rÊcalt if l"lr. Tyree made any

16 statement - let me ask a more general

L7 question before we Set to thic partiorlu
18 meeti'g.
19 DidMr. Tyreæ or ¡ryone else, sit,
20 ever advise you that Arthur Andersen bad

2l teken tþ position that tbe statements
22 so¡tqined in Sr¡nbeamb Ma¡ch 19 press release

23 were incomplele and misleading?
U À Yo¡'rcquestiou is did Mr. TPee
25 sha¡c tbat with me?

Page 212

I stitn
2 F¡ Yes.
3 Q. Do you recall who asked you to
4 address that?
5 A. No, but it would have -- not
ó speciñcally, but it would bave been one of
7 the senior membe¡s of the committee.
I Q. One of the oore goup members?
9 A. One of the core g¡oup.
10 O. Do you recall what you said?
11 À My best recolledion is that we
12 thought it would take six to eight weeks,
13 which is pretty standard, to syndicate this
14 otrce we, once we got going.
15 O. That is the same target date you
16 gave me earlier, correÆt, syndicating the
t7 position by the ñrst part of May?
18 A- [ rhink we said the last part of
19 May. Yes.
2A O. That was your view at that point in
2L time?
22 À Yes, it was.
23 a. And you expresscd that view to the
24 members of the committee?
25 À I did"

I s'ith ''se 
2ll;

2 MR. MARKOTtrSKI: lVould you read

3 that question bacþ please

4 ßecord read.)
5 ,4-No.
6 O. You have oeve¡ hea¡d that from
7 anyone?
I .4- No, this is the fi¡st time lln
t hearing it
10 Q. Do lou rhink it was appropriaæ
11 that the læveraged Finance C,ommiment
12 Committee was advised of the performance of
13 Sunbeam in January and Febnrary of 1998 in
14 connedion with evaluating the pmposed loan

15 to Suubcam?
16 ¿ | think it was appropriate in the

17 contexl of a, the ovenll d¡s diligence atrd

18 in this part of the underwriting.
19 Q. Do you recall whetber there was any

20 discr¡ssio¡ at the læveraged Finance

2l Committee's meeting cooceming how quickly
22 Morgan Stenley would be able to syndicate its

23 position in the Sunbe¡- loar?
U .4- Yes.
?5 Q. Were you asked to address that?

PåSc 213

I Smith
2 Q. Did anyone during the course of the
3 Leveraged Finaoce f¡mrni6esl meeting raise
4 the question of defening or delaying the
5 decision?
ó A- The credit decision?
7 Q- Yes.
I .4- Not that I remember.
9 ' Q. Did anyone raise a question
10 conccrning wheúer ¡[s timing of the
1l ñnancing could be delayed so thÂt the

12 closing would occr¡r later?
13 A Idooïrecall.
14 O. Did aoyone e)çress any reseivations
15 about proceeding with the loa¡?
1ó A The vote again q¡'¿g ¡¡¡nirnsus, so I
17 think the committee was oo board to go
18 forward.
19 0. CIher than the finat vote, did
20 aqyone express any questions or cotrcre¡us

2l about proceeding tbat reflected in your view
22 a reservation about the decision?
23 A. There were pleoty of questions. I
U wouldnl classify any of them as any

25 reservations.
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I Snith
2 Q. Did anyone express eny cooc€ros
3 concerning the adequacy of the Ma¡ch 19 press

4 release as a disclosure to Sunbeam

5 shareholden?
6 .4,. I dout think that came up.
7 Q. Afler, sir, you beca.me aware of the

I substatrtial decline i¡ Sunbeam sales in
9 January and February of 1998, did you raise a
f0 question concerning the possibility of
11 defening the financing to a later point?
12 "4- Idou'tknow.
13 Q. You didntgo back to Mr. Sqong,
t4 for example, and say perhaps we should
15 comider delaying the tining of the loan to
16 Sunbeam?
L7 À No.
18 Q. Did anyone else to yow knowledge
19 make, raise such a questiou?

20 ,{. No.
2l Q. Did you have any reservation, sir,
22 about proccediry *'itb the Sunbeam loan?
23 A- No.
U Q. Did you give any thought yourself,
25 whether you expressed it to anyone or not,

I Sûith 
Pagc2ló

2 to exceed its 1997 sales rcsuhs in the ñrst
3 quarter of 1998?
4 A I thhk '¡ñether the net exceeded or
5 was off a little bit was just one of many
6 factors and wouldnt have changcd anybody's
7 opinion about whether to go forwa¡d.
I Q. Well, you knew bæed on the
9 information we sec on CPH Exhibit 152, thd
10 Sunbeam had a lot of work to do, right, in
11 order to exceed firsf quarter 1997 sales
12 results?
13 [s th¡t a fair stalement?
L4 MR CI.ARE: Objection.
15 A Sales?
16 O. Yes.
17 MR CX-ARE: Object to the fom of
18 the question.
19 O. A lot of ord€,îs to gen and a lot of
20 sales to make.
2l .{. They had to make some sales to beat
22 last yearb.
23 a. And they b¿d about 10 days to ge
U that done, right?
25 A" Uhm-hmn.

PlgÊ 215

1 Smith
2 whether it night be advisable to delay the

3 ñnancing until Sunbcam's first quarter 1998
4 results were known?
5 A.No.
6 Q. \ilhy nor?
1 ,dt. Becar¡se we the firm, big team, had

I done lhe due diligence a¡d the ftú with all
9 of thosc resouroes employed was comfortable
10 that rh¡s was the, this was a prudeat
11 decision. As part of that, but aot the front
12 line, I agreed with the decision.
13 Q. You would think it was a pnrdent

14 decision whether or not Sunbeam in fact was

15 able to exceed its first quarter 1997 sales

16 results in the fi¡st $¡arter of 1998?

17 MR. CI-ARE: I object to the form
18 of the çestion. Iln lot sure I undestand
19 what you're ¡slc"g-
20 MR MARKOWSKI: I want to make

2l su¡e l'm cleat on rhis þç¿¡¡5¿ it is an

22 important question.
?3 Q. Did you think, sir, that the loan
U lo Sunbeam was a prudent decision eveu if it
25 turned out to be the case that Sunbeam failed

1 fuith 
Pase 2l?

2 Q. Didyouknowitwæuncertainat
3 that point wbthcr Sunbeam wa¡ld have in fact
4 exceeded its ñrst quarter 1997 sales results
5 in the first quartcr of l99E?
6 ,{. Frst of all, I wænt part of the

7 phone ca[ of cheækiry with &e company; and,
8 nr¡nber two, everything's r¡ncsrtaioso who
t hu¡s"
10 [t wæ represented to ug it wæ
11 representcd lo ¡rembers of tbe tcam tbat
12 wereot on the phone call, by people wbo were
13 oo tbe phone call, tbåt the æmpany had every
14 anticipation of achieving tbe numbers that

15 they had on that piece of paper.

16 0. ìVo¡ld you thcn have prepared to
l7 endorsc going foward with lh€ Sunbeam lmn
18 oo Ma¡cå 20, silr, if you knew that Sr¡¡beam
19 wo¡ld fail to exceed íts ñrst quarter 1997

20 sales resulb?
Zl MR. CI-ARE: Otþctioo, ioconplete
?2 hypothetical æd calls for specrrlation Ycrt
23 can answer if you can.

2A .4. To¡gh to - you canl make that
25 call inayacuum. Yq¡ have toget more
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I Smiú
2 information.
3 Q. \ilhat more information?
4 À Why, how fa¡ were they off, what's

5 going on, thæc gpes of issues.

ó Q. What if thcy would have been $20
7 million short?

I A Again it's jr¡st a - out of conlext
9 like thar it's -- that doesnl mean much.

10 Q. Whst if they would have been $20

11 million short and thc primary reason that

L2 they werc $20 million short was tlut they had
f3 accelcrated first quarter 1998 sales into the

14 fourth quarter of 1997, under those

15 circumstaricÆs would you have beæn comfortabte
16 endorsing thc scnior loan to Sunbeam?

11 MR. C[-ARE: Sanr objections.
18 ^4- HypothetícåI, itb -- I donl have

f9 a view.
20 Q. You don't have aoy ability to offer
2l a view on that?

n. A No.
23 Q. Did you consider that pæsibility
24 that Sunbeam m¡ght bc $20 million short?

25 .A- Based oq what the team had found

Pagc22O

1 Sûith
2 A" Gve me a second to refresh my
3 memory.
4 Q. Su¡e-
5 A These look like -- the 118 looks
6 like it is the synergy s'mþs¡ and then the
7 bullet points below that, for at least the
8 Coleman situation, ue specific actioos or
9 events tbat were going to happen, that the
l0 compa¡¡y was going to take to rcalize the nct.
tl O. So thcc arc tbe syneryies that
12 this doq¡ment refle<ls Sunbeam will realize
f3 upoo the acquisition of Coleman company.
14 Is rhá trhat this is intended to
15 dessibe to the members of the læveraged
16 Financc C¡mmittee?
17 A Yes.
18 Q. And rhis is the -- below that $118
19 million total on page 16 is the detail
ZO øncerning the aaions or restrucfuring
21 events thal will geûerate the $118 millis¡ in
22 syneryics?
23 A, I wouldnt say the detail, bul
U bullct points wüere they think thc
25 savings/synergics is going to ome from.

Frgc 2r9

I Smith
2 out frrom the company, that while always a

3 possibility, didnt think it was an¡vhere
4 sear a probability.
5 Q. But if Sunbeam - you¡ view was

6 even thougb it was r¡nc¿rtai¡ whether Sunbeam

7 would excced its ñnt quarter 1997 sales in
8 tbe 6rst qrurter of 1998, you were still
9 comfortable recomnen<ling to tlhe menâgement of
10 Morgan Sanlcy making this lsao, conect?

11 A. Ycs.
12 Q. t t me dirpcl your attcntion to
13 page 16.

14 À Page 16 is ¡t?
15 Q. Of the March 20 memo.

1ó A Ytp.
17 Q. You scc a listing at the top of
18 thi" p"æ with a heading C.olema¡ Synerg¡r,

19 Syneryies R¡tionale 118 million?
Z0 .{. Yes, I do.

2l Q. Do you se€ several bullet points

U below that heading?

23 A- fdo.
U Q. Whet is your understanding of what

ZS thoae bullct poins rcpresent?

1 fuith 
Pasc22l

2 Q. Ad thsse were tùe synergies being
3 presented to tbe l*veraged Finance Committee
4 as tùse lhat wq¡ld pertain to tbe Colemau
5 acquisition, corrcct?

6 ,{. Yes.

7 Q. Doyou know if æy of the items
I tbst are ideotiñe{ tbe bullet point items
9 ideotified there originated with Coleman
10 æmpany m¡n¡gement?
11 .{. I wænI part to any of tbat. I
12 t¡ve noidc¿
13 Q. Doyoukaow if uy of the ideas

14 listed there origiüted with my client,
15 Cole-an (Patent) Holdings?
16 A. Nqæidea
17 Q. Doyou knon' if my of tbe items
18 lisred on the top of page 116 coacerning
19 potential Coleman synergies originated with
20 McÂ¡d¡ews & Forbes?

2l .{- Noidea
22 Q. Or Mr. Þrelman personally?

23 A Noidea
U Q. Mr. Gittes?
?S .{. Noidea.
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1 Smith
2 Q. Or Jerry [ævin?
3 .4. Noidea-
4 Q. | ¡hink I mispronounced his name.

5 Jerry t-eviû.
6 Do you know who Jerry lævin is?

7 lt Yes, I do.

8 Q. fud in Ma¡ch of 1998, the fint
9 part of 1998 be was the chief executive
t0 officer of Coleman company, correct?
11 À lbelieveso.
12 Q. Did you ever have any discr¡ssio¡s
13 with Jerry l¡vin concerning potential
14 synergies?
15 .4- Not until after he was in charge of
16 the Sunbeam.
17 Q. After he became chief executive
18 officer of Sunbeam you had some discussions
19 with him about synergies?
20 A. A variety of discr¡ssions.

21 0. But prior to the ñ¡nding of the
22 senior loan to Sunbe¡m, you had no
23 discr¡ssioos witb Mr. t-evi¡ --
U .{- No discussions.
25 0. - concemingpotential synergies?

1 smith 
Ptgc22a

2 had been increasrd from 500 million to $750
3 million?
4 A. I think it came up during the

5 mceting.

6 Q. You have expresscd the view that

7 tbat was a positive devclopment with respect

I to the security that the seuior lenders had,

9 conect?
10 .4. Yes.
11 Q. Was thal is that vicw also

tZ expressed at tbe læveraged Fi¡anc¿ Commitne¡t
13 Committcc'smecting?
14 ,4" I donT know about direc-tly, but if
15 thcrc is less debt and morc junior capital,
16 thatb always, thatb always a positive from
17 the lenderb point of view.
18 Q. Iæt me direct your a$ention to
19 page?of this memo.
20 À Page2.
2l Q. lt has Bates number MS 25E31.

22 Do you sec tùat?

2j A Ubrn,hmm, ycs.

U Q. There is a box at the bonom, it
?5 says oExpected economics."

?r4lcAl3

I hirh
2 A- I æver net tbe man
3 Q. Didyou have discussions with any

4 member from Cdeman company regarding

5 poteutial synergres before tbs senior loan

6 clæed?
7 A- I úd not.

8 Q. Arybody with Coleman (Paren$?

9 A' Iddmt
10 O. O¡ Mo{ndrcq¡s &. Foôes?
11 ,4- t ddn't
lZ O. Doyou remember anyooe at the

13 l-everaged Fi¡ance Cmnittec - sf,cl¡se me.

14 Doyou remenbcr anYone ar ûe
15 Læveragcd FioaoË Cmmitmcn¡ C,omminee's

16 Eeeriñg saying tbat with rcsped to tbe

17 potcntid Coleman s¡'nergies, we're rclying on

18 C-oleman mæsgemeûl for thc conæpts or tbc

19 values æsociated with then?
n .4.No.
2l O. Doyou rccall there being
22 disorssioo at tbe læveraged Finance

23 Commitment Cmmittec's Mæch 20 meeting

U conceming the facr that thÊ ñ¡nds rais€d

25 througb the convertible debeotrue offering

1 Smith 
Pasc225

2 Do you s€e that?
3 .{. Ubm-hmm.
4 Q. Above that there is a statement in
5 typed text that reads nWe're asking the
6 comrnittee to appKrve underwriting 2 biltion
7 in senior sccr¡red cr€dit facilities"?
I A Yes.
9 Q. A¡d underaeath that thcre a¡e two
10 boxes, one with the word'Agril' bandwritten
11 i¡ and then an anow to another box that has

L2 the wo¡d nmid-May,n the words nmid-May"

13 writlen in it.
14 Do you see that?

15 À Yes.
16 O. Is lhåt your handwriting?
17 À Yes.
18 O. What is that a reference to?

19 À The syndication timetable.
20 Q. Atrd does April mea¡?
2l .{- Starting April.
22 Q. What does mid-May refer to?

23 À Mid-May when it finishes up.

U Q. fud tbat would be tbe point by
?5 which Morgan Stanley's participation in the
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I snith '.s' 
226

2 Sunbeam loa¡ would be reduc¿d to the 50 to

3 $60 million range that you refened to
4 previously?
5 ,{. Yes, that is when the syndicatioo
6 should be completed.
7 Q. Now, there is scveral notes made ín

8 or around tùe box that is labeled 'Expected
9 Economics.n
10 Do you see that?

11 A. I do.
12 Q. Are those your aotes again?
13 A. Yes, they are.

14 Q. Cån you interpret them for me?

15 A The -- | fhink this was trying to
16 go ahead end come up with or play with how
17 much in lerms of fees that Morgan Stanley

18 would make for lhe, for entering into this
19 uodenrriting.
20 Q. Atrd what docs this show?

2l A Well,let,s see. J rhink in the

22 memo it shows S-lf?to 6. My handwriting is

23 6 to 9. For whatever reason t had 5 " $'ln
24 to 9-112, just doing playing arouad with the

25 numbes iB terms of the total compensation

Prgc 228

I Smith
2 Q. Not anY portion of it?
3 A. I havenï looked through every
4 page, but certainly not the fust page.

5 Q. lkn just talking about the first
6 page.

7 Did you attend any -- did you

8 understand Morgan Stanley assisted Sunbeam in

9 connection with the marketing of the

l0 convertible debenturcs?

11 A. Yes.
12 Q. Morgan Stanley was the sole

13 underwriting with respect to the convertible
14 debentures,corrrÆt?
15 A lbelieveso.
f6 Q. And a road show was held to assist

L7 Srmbeam in marketing thæe securities,
18 conecl?
19 A- Yes.
2ß Q. Did you attcnd any of the road show

2L pr€sentations?

?2 A I donl bclieve so.

23 Q. Arc you aware of anY statements
?A made subsequent to the issuance of the March

?S 19 press releasc, by eithcr Morgan Stanley or

Prg,pm

1 Smith
2 îor us fortating40perccntofthis loan-

3 Q. Does that include, does Morgan

4 Sunley ¡eceive additional fees when the loan

5 is syndicatcd?
6 Â No,no.
? Q. Mr. Sldtb,let me show You what

I wete mæking as CPH Deposition Exhibit
9 Number 153. It's anothcr version, aÍother
10 copy of your tv{arch 19 mcmorandu¡n and aoother

11 copy of the Ma¡ch 20 memorand'rrn to ü€
12 Iæveragcd Finance e-ommiüee. Itbea¡s Bates

13 nunber Morgan Stânley 18885 through 19 *
14 erouse mc - 18942.

15 (Colenan (PuenÙ Holdingr Exhibit
16 153, documcnt b€ãing Batcs numbcr

L7 Morgnn Sanley 18885 through 18942,

18 ma¡ked for identification, as of this

19 date.)
m Q. My question, sir, is whether You
2l can identify the handwriting on the first
22 page of this exhibit?
23 À lcennot.
24 Q. It b ûot you¡ handwriting?
25 A. Not mine.

Pagc ?29

t hith
2 by Sunbeam representativeq tbat att€nPted to

3 minimize tbe siSniñcance of the March 19

4 press release o potential investors and

5 convertible dcbentures?
6 A. Nq I wæn't part of.
7 Q. Noo¡e ever reporled sucb

I statements were being made to You?
9 A. I ddnt know.
10 O- After tb'e Ma¡ch 19 press releasc,

11 si¡, did you rhiqk it was especially
12 important fc Morgan Stanley to rack Sunbeam

ú sale,s activity in the clæing days of the

14 quarter?

15 .dt I tbr¡gbt it wæ inportail to

16 conti¡ue and complete ou¡ due diligence

17 before we clce the loa¡-
18 a. Didyou gel any udated information

19 after the Mach 19 press release concerning

2t Sunbean's efforb to achieve sales at le¿st

2l as great as tbc ñrst qualer of 1997; for
?2 exarnple, a report on how many sales had been

23 made sinoe the Much 19 press release?

?l+ .4- I ônt recalt seeing anything like
25 that-
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I smith 
*'sc 230

2 Q. Did you request daily reports on
3 Su¡beamsalesactivities?
4 A- I did not. I donl know if the
5 team requested iL
6 Q. Did you receive atry reports bctween
7 the March 19 press release and the closing of
8 -y clicnÇ the sale of my client's interest
9 in Colem¡rn compaoy, concerning the statts of
l0 Sunbeam's first quarter sales efforts?
11 .4- I dont remember whal I got or what
L2 the team got.
13 Q. So between -- let me focus your
14 attention to the time period ['n talking
15 about
1ó Between March 19, 1998 a¡d Ma¡ch
17 30, 1998 do you recall rcceiving any

18 information couceming the status of
19 Sunbeam's sales activíties subsequent to
20 Ma¡ch 19?

2l À I dont - [ remember - ldont
22 recall getting anything u¡ritteq but I think
23 members of the teams who were spenrling time
U with the compaûy -- naybe I should have said
25 it b€fore, it wasnl just rs.

1 Sûith 
Pasel32

2 O. Did you instruC myone to cotrtact
3 any of the e¡slomers that were listed on CPH
4 Exhibit Number 152, sir, to find out uùat
5 their plans were for malcing purchases from
ó Sunbeam?
7 L t uould not, thal would not have
I been my function-
9 Q. Do you know whether anyone from
10 Morgan Stanley was asked to do thæ?
11 À ldonotknow.
12 0. Do you disagree, sir, thd on
13 monitoring Sunbeam's end of the quarter sale
14 effort should bave been Morgan Stanley's
15 highest priority a rhat point in time?
16 MR CX.ARE: I object to the form
17 of tbe question, argumentative.
l8 A Iguess Idodisagree.
19 0. Why?
m A Besusc I think rhet i5 sas part of
2l the ontinuing due ¡liligence that we were
22 pcrforming tight up until thg right up until
23 theead-
U a. As you sit here you dont have any
?S recollection of getting any information from

t hith 
P"s"rl

2 YJefoq¡sed I hund¡ed percent on the
3 Morgan Stanley efforts. We have two partners

4 here, Firs Unioq Bmkof America going
5 tbrough tbe same thing. So tbey, so

6 everybody I think is talking aboú rh¡s ând

7 wete rhinlririg about it.
I Ad I dmï æmember æy pieces of
9 pape. ü being port of any partierlar
10 cooversatioos myself with anybody from the

11 conpaûy.
tZ Q. Wdt, let me rn¡kp s¡¡Ê we're clear
13 on this Regaadless of what tbe source wag
14 whether it wæ Sunbeam, Mqgan Stanley, Baok
15 of Amcrica or FI¡sr Union or somcoûe elsB, do
16 yor rccall wþtbcr you rcccivcd any
17 information s¡hequeut to Sunbeam's Ma¡ch 19

18 p,ress release, pior to thc dciog of the

19 acguisition of my diedb inte¡cst in
?ß C-oleman compaûy m Ma¡ch 30, relating to
2l Srmbean's salcs effo'rts betwecn Msch 19 and

U Ma¡ch 3û?

23 Á" I ônt remember anything sp€cific.
U a. Doyor¡ remember anything generally?

U A"No

1 fuith 
Pasc 233

2 any souroe, ircluding the Morgan Staoley due

3 diligence tmm, relating to Sunbean's sale

4 efforts betwe¿n March 19 ad Much 30,

5 correct?
6 A-No
7 Q. Yc¡ donl have any recollection of
I that?
9 À Nq I do mL But ngnin lhe team,

10 lhe big team is there doing tbat work and I
11 have a lot of conñdence in the team all the

LZ way fron the lweraged fi¡a¡ce people to the

13 John Tyree and peo'ple Êsn lbÊ credit
t4 department, so tùat t thiDk tbe 6rm wæ ably

15 served by tbñe folls a¡d its efforts to
1ó parse tùroug¡ this.
t7 Q. Areyou awa¡e, sfu, that tbe agenda

18 pneparcA by tbe úæ diligence leam for - are

19 you f¡mili¡r q¡ith tbr úDcept of b'ring-down
20 due diligence?
2L .4' Y€EI@.
22 Q. Ad wbat does that term mean to

23 you?
U A l¡st before you dose, toget on

?5 tbe phone s/ith tbÊ cornpany, maybe sometimes
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1 fuith 
Prss 234

2 their auditors, to make sure and bave tbe
3 opportunity lo ask them kind of the læt
4 qucstioos, íftbere ha" been any changes from
5 wbat we all thought had been going on in the
6 last - since the last time we did it.
7 Q. \fae you âdvis€d by anyooe that
I Sunbeam's - tbât Morgan Stanley's bringdown
9 due diligence agenda was revised añer Ma¡ch
10 19 to omit the subject of Sunbean's views
11 concerning íe prospects for thc second
12 quårter of 1998?

13 MR. CL-ARE: Oþect to the form of
14 the questioq lack of foundation. I think it
15 also assumes facfs not in evidence. Yc¡¡ can
16 a$;wer.
L7 À Nq no knowledge u all.
18 0. Nosûe told you tbat the due

19 diligence team hd been told not to make
?ß inqurry inro Suobeam's views of its prospects
2l for tb first -- sÊÆoûd quarter of 1998 after
22 the March 19 press releæe was issued?

23 MR. CL,{RE; sme objections.
?4 À Nóody told me that
?S 0, Doyou think that wq¡Id be ao

Prgc ã16
1 Smith
2 Ma¡ch 30, 1998, corect?
3 ,4" I believe that's righr.
4 Q. Did Morgaa $t¡nlsy make efforts to
5 move forwa¡d with the syndicatioo process at
6 that point?
7 A Yes.
I Q. Had efforts been undertaken evetr
9 prior to the closing of the loan, to initiate
l0 the syndication process?
11 A. No.
tZ Q. And why is that?
13 A. We didnï bave enough time. lile
14 were too busy scrambling to complete the due
15 diligence, do all the doq¡mentation, complete
f6 the loan agreemenÇ which was essentially
17 before we could advance the money.
tB There was a ""te li¡e, I mean a

19 deadline, so that was tüe primary focus.
20 Once tbat was completed, then we shaped our
2l resources to putting together, to put
22 together materials to staÍ the syndication
23 of the loan.
U Q. Wheo did that start?
25 À Probably the day after we closcd

1 Smith 
Pesc 235

2 appropriate subject to drop?
3 À I ç.ould be flabbergasted if that
4 ever happened lo Morgan Stanley.
5 Q. Do you th¡nk that would be an
6 important area to keep inquiring about right
7 up to the time the loan closed?
I À I would think that would be part of
9 the contínuing due diligence process until
10 the loan closed.
11 0. So you would be shocked if that
L2 subject was specifically onitted from the
13 bringdown due diligencc agenda?

t4 À Agdn ['m not part of the

15 bringdown due diligeuce agenda process, but
L6 I would be shocked that that wasnl pan of
17 the continuing ¿us rliligence.
18 And again I have no knowledge of
19 that document tbat yourre refening to or
20 what was in or taken out.
21 Q. But you didnt participate io aoy
22 discr¡¡ision where people disct¡sscd dropping
23 that subject?
U .¡u No. No, I had oo lnowledge of it.
25 Q. lVell, the senior loan cloaed on

r hith 
Pasc231

2 the læn
3 Q. IVb ç'as responsible for tbat
4 effort?
5 À [t wa under my supervisio4 tben
6 assisted by the tean of Mr. Harç I guess Mr.
7 R¡nkin by theq æd tben we also had our two
I other banls that were '.king pieces of the
9 utuderwriting.
10 Q. Frst Union and Bank of America?
11 A. Hrst Unioq Bækof Aoerica
12 Q. Wce th efforts to syndicate the
13 loan, tbe senior loan, d¡srupt€d?
14 A- Ih sorlr, were tbey -
15 Q. Disupted? Did something happen to
16 affed the plan for completing the
17 syndication of the loa¡ by mid-May?
18 A. Yes.

19 Q. Whl was that?
20 A Wdl, we hod to -- we bad to right
2l the book rnd cootinue lo get information. We

22 were trying to remember wbat bappeûed" it wæ
23 a long time ago, six ye¿rs ago, is that bits
U of information came out and thcn we slårted
L5 getting more and more, had more and more
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I hirh
2 questions for the company back and forrh.
3 Q. Doyou recall that, do you recall
4 if somethi"g bappened that affected yow
5 objective of completing the syndicatioo by
6 mid-May?
7 A- I ônl remember specifically, hrt
8 there were, as I remember there were a series

9 of events that precluded us from going rigbt
10 when we wanted to, which in the normal course
11 would have been npo to th¡ee weeks after we
12 closedtheloan
13 O. Doyou recall that Sunbeam issued a

L4 press release oo or about April3, 1998 in
15 which it announced that it had failed to
t6 exceed ñrst quarter 1997 sales resulb?
L7 .{ I'm s¡re I saw it, hrt I donT

l8 remember what it said.

19 O. Didthât have, did that
20 atrnouncement have any effect on thg timiqg
2l for the sydication?
22 A- I rrink that it wæ part of the,
23 palt of tbc series of events. [t ould bave

U beenthe fi¡sc serics of events, Pa¡t of tbe
25 series is th€ 3rd is only four days after the

Prgc 240

Sßith
.dl. Yes.

O. tffhat precipirated that change in
the loan arrangement?

A" [¿t's see. I guess they were able
to r¿ise more oD the convertible so they
did¡t need quite so 6uçþ þank debt. We -
and I think they revised the aoount of
revolving credit they rhink ¡fisy needed, so
we were able to reduc¿ ¡[s þrnk loen
accordingly. I think that's what happ'ened
then- Plus -

0. I'm sorry, did you have some^\ing
else you wanted to say?

A- No.

O. Did Sunbeam's fißt quaÍer 1998
resulb have any beatiog on the amendment to
the credit agreÆment to reduc¿ the amouut of
the financing?

A. It was part of tbe process.

a. Did the fact that Sunbeam had
failed to exceed 6rst quarter 1997 sales
cause the banks to f€quesl Sunberm to reduce
the amount of the financing from 2 billion to
1,700,(n0,000?

I
2
3
4
5
6
7

I
9

10
l1
t2
13

14

15
16
L7
18

19
20
2t
7','

23
u
25

Pâge 239

I Smith
2 faú. So we a¡e in the Éidst of preparing
3 ou¡ offering memorandum and the rest.
4 Q. I just want to try and understand
5 what effect that annoutrcement had, if any, on
6 the timing.
7 The objective was to complete the
8 syndication by mid-May, coÍ€ct, thal is what
9 is being told to the læveraged Fi¡ance
10 Committee?
11 A- Yes.
12 Q. Sunbeam issues a press release on
13 April 3 announcing that it had failed to
14 exceed first quarter 1997 sales results?
15 À LJhm-hDn.
16 Q. That anÍouncemeot in aod of isetf,
17 did that have any effec{ o¡ your views
l8 conceroing the achievability of the May 15

19 date for completing the syndication?
20 A- Not then.
21 0. Do you recall that in the first
22 part of May Sunbeam and the th¡ee banks
23 agfeed to amend the senior loan agreement to
U reduce the ¡mount of the financing being
25 provided?

Pagc 241

I tuirh
2 A- Nq I tbink that is a simptistic
3 version of it. I think as more and more
4 information czme out etrd more and more work
5 was done that the banks goq and then the

6 company agreed to rcduce the amount of the

7 facilities.
I Q. Wbt I'm trying to uuderstand, sir,
9 is wbether -- Sunbeam, as we discnss€{
10 raised an additionel $250 million througb is
11 oonvertible debentrue?
12 A. Riúr
f3 O. \Ybt I'm tying to undentand is
14 wbcther tbat wæ tbe re¿son why tbe senior
15 loan facility wæ reduced by $300 milli64 6ç

16 wbether there was sonsrhing about thÊ

17 Suobeam's ñnarcial performance that car¡sed

18 the banks to rrduce tbc amount of the
19 ñnancing?
20 .4- ['m srry, I r¡is'nde¡sf66{ ysu¡
21 question Tb, tùey only oeeded so mrch
22 moîey to make these acquisitions and the --
23 if they were able to raise mcre mmey in the

2A convertible markeÇ then they ueeded less

25 bank debt, so ÍLs -- and tbe company made the
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I Smith
2 decision to take more of the convertiblc, and

3 so consequenüy we reduced the bank debt.

4 Q. So the reason why the bank debt, at

5 least as fa¡ as you can recall, was reduccd

ó from 2 bíllion to 1,7(X),00O,000 was the fact
7 that Sunbcam had raised additional funds

8 rhrough the convertible debcnture offering

9 and didnl need the $2 billion until the

r0 financing?
11 ,{. Ycs.
12 Q. I¡t me show you what we a¡E marking
13 æ CPH Deposition khibit Number 154, sir.
14 (Coleman (Parent) Holdings Exhibif
15 154, document bearing Bates numbcr FUNB
16 188 through 189, ma¡ked for
L7 identification, as of ûis date.)

18 Q. CPH Exhibit Number 154 is a

19 twepage documcnt that is a rnernorandum from

20 Thomas L. Molitar and Andrew J. Gamble to

2l distribution, and bears Bates number FUNB 188

22 rhrough r89.
23 I assume you have never seen this,

24 sir, but oorrect me if ltn wrcng.
25 À I have nevcr s€cn this, this is not

l smith 
Fasc 2aa

2 Q. I ç,ould like you to explain to me
3 the different items, bullet point items that
4 appear bclow that witb respea to the changes
5 to the Sunbeam senio¡ loan arrangement.
6 A Okay.
7 Q. The total credit line, you see that
I bullet?
9 A. Ubn-hm¡r.
10 Q. From 2 billion to 1.7 billion, that
ll ¡eflects the $300 million redudion we ¡re
l?. t¡lking about?
13 A. Yes.
14 Q. The seoosd item" UBOR spread, 150
15 EPSto225EPS?
16 .{. Yup.
17 Q. Cån you explain that to me?

18 A This is the L[BOR., the spread over
19 I,rBOR. So originally IJBOR plus 150 loan to
20 r rBOR plus 225 loan. Ib guessing bere
2L bccar¡se this isnl rnins, I havent seeu this
22 before, but that's how [ -
23 Q. Thatt how you inæçret this?
U .{' Uhm-hmm.
25 . Q. And tüc refcrcnce here is to lte

Page 243

I Smith
2 oneofours.
3 Q. Do you know who Torn Molita¡ and

4 fuidrcw Gamble a¡e?

5 À Ycs.
é Q. Who are they?

7 A- They worked at First Union. And

I Tom was oa the leveraged finance as corporate

9 side, corporate lending side, and Andrew,

10 Andy wæ m the syndication side.

1l Q. Didyouworkwiththcm in
12 conneútiûn with the loan to Suobcam?

13 À ldid.
t4 Q. Do you sce there a¡e a series of
15 nr¡mbcred in rhis memorandum?

16 A. Ido.
17 Q, t wa¡t to focus your attention on

18 thc second one.
L9 .{. Utrn-hnm-
20 Q. It sta¡ts with the statement "The
2l parties have ageÆd to ameud the crcdit

n agrecrnent that will r€duc€ FTJNB e4æure from

2! 600 million to 510 million,'
U Do you see that ståtement?

Z5 À tdo.

I bith 
Pasc 245

2 interest rate beiog charged?

3 A. Yeq to tbe company.
4 Q. Ad this reflects an interest rate

5 inc¡ease of about thec{uarters of a

ó percent?
7 A- It ôcs.
8 Q. Doyou recall why that change was

9 niadc?
t0 A I rlink what bagpeued bcre, I guess

11 this is reñeshing my memory a little bit, is
12 they came out with some new uumbers and new
13 projectioos a¡d so tbe barks rveÍe, tbought it
14 imporuat to chânge the rate to enbance thei¡
15 ability to 5¿ll this.

16 Q. tWht - could you move your hand

17 down from your face, sir. I'm sorry.

18 Wbt porrer did tbe banh bave r¡nder

19 thc credit agre€meil to increase ths isterest
20 rate being chargedon the loan?
2l A I qnT remember wbether we had --
?2 I dont know what oootractual right we bad,

23 but-. So thc, olr ability to get tb€m to
U agrÊe to this, I dont remember all of thc

25 bells and whistles tbat we did to make this
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I Sdth
2 happen.

3 Q. Do you remember if it was, if there

4 was, whether Sunbe¿m resisted the bank's

5 desi¡e to inoea.se the interest rate on the

6 senior loan?
7 A" I th;nk úey negotiated, but I
I dont sce resisted here.

9 Q. You believe it is possible the

l0 banl<s had the right to iryose an interest

l1 rate increæe?
12 Á" Ì.tro, I dont thi¡k so. I dont
13 ¡hink it was that casy.

14 A So you think thcre was a subsequent

15 oegotiaúon with Sunbeam that resulted in an

16 increase i¡ the interest rate?

L1 A Yes.

18 0. Wh¿ was the rea.son nóy tbe banks

19 wanted to increase tùe interest rate?

20 MR C[-ARE: Objea to the formof
21 lhe question, calls for speculation with
22 regard to the other bads.
23 MR MARKOWSKT: La me rePhrase

U the question-
25 O. Did Morgan Stanley Senio¡ Funding

Pagc 2tl8

1 Smith
2 A. WelI, I guess I would argue rhet
3 the upfrout fees were adjusted. All that
4 happened was they reduced the aoount of the

5 facility fron 2 to 1.7 and the lenders kept a

6 piece.
7 Q. Right. The upfront fees are

8 typicdly a p€rcentage of the loan amount,
9 correct?
l0 A. Right, the original comnitment.
ll Q. And here the commitment is being
12 reduced?
13 ,4. Rig¡t
14 Q. Shortly añer the loan was made?
15 .4. Uhm-hnm.
16 Q, tüould it typically be the case that
17 the uphont fees would be adjusted uuder
18 thosc ci¡cr¡ostanccs or not?
19 À Well, this is an uuusual situation,
20 so I dont knorp if there is an¡hing
2L cl¡stomary or normal.
22 The company in Canada, as you
23 probably know, reduced the amount of these

U commitments at any tims and they, as part of
25 this procqss they elected to do this a¡d

Ptgr?.r7.

1 Smith
2 suppof the increase i¡ the inlerest rate on

3 the senior loan?
4 .4- Yes, we did.
5 Q. And whY?
6 À To assist our abilitY to sell tùe

7 loan into the ma¡ket.
I Q. So it would helP Morgan StanleY

9 Senior Funding and the others banks sell off
10 their, s¿ll off portiom of thei¡ loan to
11 Sunbeam to otherbanks?
12 A" Yes.
13 Q. The last statement in this scction

14 says nOur upfront fees have been affected by
15 the facility reduction. Those are effective
16 upfront feæs, now 132 basis Points up from

11 112.5 basis poiûts."
18 Do you see that?
19 .4- Yes,l do.

20 0. Would it have been rypically the

2l case that if a facitity was reduced so

22 quickly after the loan is made, lhat the

23 upfront fees would be adjusted accordingly?

U MR. CL-ARE: Objec-t to the form of
25 the question.

1 Strith 
Pasc 249

2 that's what happened.
3 Q. Did Sunbeam save aûy money by
4 reducing the ,mount of the loan co mitment

5 from a billion 7 to -- excr¡se me, from 2
6 billion to 1,700,000,000?
7 MR CLARE: Objection, no
8 foundatiou
9 A \Ãfell, 

'ntat happened is they reduced
10 their revolving credit I grress and so they
11 didnt have to pay riny uûfr¡ûded on wùatever
12 tbey rcduæd that to.
13 Q. Sunbeam didnt draw down the fr¡ll
14 $2 billion or tbe fr¡ll $1.7 biltion
15 imm6{i¿¡çly,cone<f?
f6 A" I.¡o.

17 O. Werc there fees being charged or
18 interest beiag cha¡ged on the u¡ft¡nded
19 portion of the facility?
m À Yes.

21 O. So by reducing the facility from 2

22 billion to 1.7 billion woutd Sunbeam realize

23 a savingp on thosefees?
U A Thsy would reåtize a savings on
25 thosc fees, but the net total financing fees
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1 tuith
2 on aD ¡nnual hasis wq¡ld bave gone up because

3 of a change in the interest rates. lt wo¡ld
4 fa¡ eclipse that savings.

5 Q. Tbre is a statement - let me

6 di¡ect your attention to tbe second page,

7 Exhibit 154.

I Afta the last numbered parag¡aph

9 there is a paragnph tbât starts with tb€

10 following s€ntenoe: "As a result of the

1l ¡mendmcnts to tbe credit agreeneût, we
L2 believe that this facility will be syndicated

13 .as oriqinally erpected.o
14 Doyou see that statement?

15 A" Iô.
16 Q. Wæ that your view also as of May
tl 8, 1998?
18 A- O!, gee,I bve m idea-

19 Q. Mr. fuit4 Iln going to show you

20 wb¿t wete marking as Coleman (Puent)
2L Holdings Depæition hhibit Nr¡mber 155. It's
22 a doormeirt, it bears the cover page Sunbean
23 $1.7 Billiø Scnior S€cured Credit Facilities
U Confidential Information Memorandlm, it is
25 dated Junc 1998, and it bears Bates number

1 Smifh 
Pascz'2

2 A- Uhm-hmm.
3 Q. A schedulc, conec{? Timetable?
4 A- Yes.
5 Q. A¡d the timetable ¡eflected here is

6 the timetable for completing the syndicarion,
7 correct?
I A. Yes.
9 Q. And it starts with a lender meeting
l0 on June 9 and it ends with the closing and
11 funding on July 9, correct?
12 ,{. Yes.

13 Q. Nor', this schedule is somewhat
14 different from the one that you were
15 contemplating when the loan was approved by
16 the læveraged Finance C.ornminee on March 20,

17 corr€ct?
18 ,4- Yes, it is.
f9 Q. A.d what car¡scd this çþ¡¡¡gs ¡n

m schedule to a target of completing the

21 syndication by July 9 instead of mid-May?
n A The biggest change, as I remember,
23 was that thc company came up with a new set

U ofprojections.
?5 Q. Aod how did that affecr the timing?

1 fuirh 
Pâsc ¿tt

2 FtrNB 10440 through 10557.

3 (Cdeman(Fuent) Holdings brhibit
4 155, docr¡ment beariûg Bales number F(INB
5 10440 tbrougb 10557, maked for
6 i&ntification, as of this date.)

7 Q. Myfirs $¡estioo, Mr. Smilh, is
I whether you cart identify this docr¡neut forr

9 me.
10 ,4. It çpears to be tþ offerfug

1l mcmora¡drm that was pl togetbcr for thc
L2 syndicatioa of the $1.7 billion Su¡beam læ¡.
13 Q. Ad tbc prpæe of this wo¡ld have

14 been what?

15 A- Tb purpæo of this wo¡ld have been

16 to provide tbis idc'roation to banks and

I7 iostitut¡oml im,estors wbo arc interested in
fB buyitrg; in be¡ng part ofthe syndicate of
19 this loao.
20 O. [.d me dircct your attcntioo to
2l page m¡mber 8of thc doorment.
?2 A. thsrry.
23 0. hge number 8of the doq¡nent
U .4. Otay.
25 Q. Tbre is a calendar-

Pagc 253

I Smith
Z .{. Well, we wa¡ted to make sure, this
3 is now tüe th¡ee lenders, the th¡ee
4 underwriters, rhat they understood completely
5 what was going on, that they had a full
6 knowledge of what was transpiring here, and

7 that we felt very comfortable bascd on the
I due diligeuce and continued talks with the
9 company that these projections were in fact
10 achievable, and so we - becat¡se we wanted
11 that to stop moving around, so we had
L2 566¿thing we could incorporate into the

13 offering memo to get that into the ma¡ket.
t4 Q. As of the time this doq¡ment was

15 provided to poæntial participants in the

16 s¡ædication, was it your view personally that
17 it was still going to be possible -- well,
18 that it would be possible to complete the

19 syndication by July 9?
20 .A- Yes.
2l Q. Was it your erpectation at that

22 point in time also that Morgan Stanley would
29 be able to reduce its participation in the

U Sunbeam loan to the 50 to $6O million
25 arr¿ngemeot that you identified as your
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Sûith
objective previously?

A" Yes. And I believe it was also the
view of the other two underwriters.

O. [¡t me direct your aftention to
page25.

A 25? Okay.
O You see the second paragrapb on

page ?5 reads as follows, at least the
starting par of it. 'On May 11, 1998
Sunbeam ¡nnouncÉd the integration with
erpeded annual cost savings of $253 million
to be achieved by the middle of 1999.

"Thecompany also announced that it
expecrs to achieve incremental revenue of
$2ó5 million as a result of rcvenue
opportunities."

h you see those two statenents?
A" Ido,
O. Do you know what the source was of

the stalement here that the company expecled
to achieve $253 miltion in cost savings and
$265 million in enhanced revenue tbrough its
acquisitioæ?

A Thesou¡ce lbeüeve was Sunbeam

I
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tuirh
A I may have known thaf theq but

frankly I had forgonen ir now.

Q. Tb 253 in cosr savin5 and $265
million in revenue opporhmities, are those
syuergies from tbe three acquisitions?

Is that what this is describing?
A. I cant reuember.

0. Doyou recall that Sunbeam in the
spring of 1998 ¡qnounced that it expected to
achieve s)rnerg€s resulting from iS
acquisitions of Coleman æmpatry, Sipature
Bran4 First Alert that zuboøntially
exceeded the synergies that were estrrnated
when the acquisitions were fi¡st a¡nounced?

ÀNo
O. M(. fuitû, let meshow you whaf

we're marking as CPH Depoaitiou Number 156.
ft's a doq¡mcnt that bears thc oover page
Sunbeam 1.¿ 1,700,m,ffi Senior Secu¡ed
Credit Facilities l¡nder Mot'rg June 9,
199q ù bea¡s Bates ouober Ft NB 10583
through 10650.

(Cdeman (Parcnt) Hqt.tinF E:úibit
156, document beariry Bates number FUNB

1 smith 
Prye 255

2 because they are intimately, they, the
3 company, the issuer, intimately i¡volved when
4 they pul lhe offcring memorandum together.
5 They provided a lot of the information [n
6 fact, most of the informatioo" especially the
7 nonpublic information, this i5 ¿ nonpublic
I docr¡ment. Aûd they review all of this,
9 ofrentimes have their lawyers review it So
l0 this to tbe be.sl of my recollection came
11 right from there.
12 Q. Do you know tha| are you aware
13 that Sunbeam was worlring with Coopers &
14 Lybraad in tbe spring of 1998 ûo develop a

15 restructudng plan for Sr¡nbeam and the th¡ec
ló companics tbât it had acquired?
17 ,{- I, I was aware that tbey were
18 wo¡kiñE oo it. Ih not a hundred percent
19 sure when that happened in the March, April,
20 May context
2L Q. fue you awa¡e that it was Coopcrs &
22 Lybrand that estimated that the company could
23 expect to achieve $253 milliss in coot

U savings and $265 million in enhenced revenues
25 as a result of is th¡ee acquisitions?

r smith 
Page 257

2 10583 through 10650, marked for
3 identiñcation, as of this date.)
4 Q. Have you seen this documeut before,
5 sir?
6 ,4. Ihave.
7 Q. Can you tell me what it is?
8 A" This looks to me to be copies of
9 the slide show that we put on for the loan
10 syndicatiooneetiÍg.
11 Q. Wasaloansyndicationmeetingin
12 fact held on June 9, 1998?

13 .4. To the best of my knowledge, yes.
L4 O. Did you participale?
15 .4. I was in atlend¡næ.
16 O. lVho prepared this docr¡ment, si¡?
t7 À That's an interesting concept. We,
18 tùe banks would be puning the pages together
19 and then sending them to the company, that
20 would add an aurfr¡l lot of ib comñeûß to
2l check the veracity of the numbers because it.
22 was basically their prescntatiotr to the
n banking community, not sometbing for - it is
U their docr¡menl We assisted.

25 Q. The docr¡nent itself is actually

Esquirc IÞpositioo Scrvic¿s
1{0G944-9454

65 (Pages ?5arc257)

16dv-000480



1

2
3
4
5
6
7
8
9

10
l1
72

sdth 
hsÊ258

asseúbled by the bankers; is thd correct?
A" Assembled I would say in terms of

pristed, in terms of reûuros, but the
information, the content, the tone a¡d all
the rest is really set by the company.

O. And the third page of the doorment,
sir?

.4. The third page?

A. ÉIas the agenda for the meetiDg?
À Yes,itdoes.
O. It indicatæ that Michael Hart at

f 3 Morgan Stanley meke the initial rcmarks and
14 also make the æncluding remarks, æm.ct?
15 A Yes.
L6 a. Do you recalt if that is in fact
17 what took place tbat day?
18 A. I beüeve so.
19 O. Dûd you spcak at all at the
7n lenders'meeting?
ZL A. I don't think so.
22 O. Do you recall how meny banlrs
23 attended?
U ,A. l.Iot speciñcally, but it was a lot.
?5 Many institutions. My gu€ss \¡'as therc were

Page 2ó0

I Smirh

2 A. Tbat would have been communicated
3 over tbe pbooe like you do for a bond.
4 Q. Mr. Smith,ltn going to show you

5 wbat we're marking æ CPH Exhibit Number 157
6 It is a two-page document, it bea¡s Morgan
7 Staoley Bates number 18702 to 703, and it
I appears to be a printout of a Bloomberg press

9 announcemeot ¡clating to the loao
l0 syndication.
1t (Coleman (Parent) Holdings Exhibit
12 l5?, docr,meut bearing Morgan Stanley
13 Batcs nu¡nbc¡ 18702 to 703, ma¡ked for
14 identific¿tion, as of this date.)
15 Q. tlave you s€€n this docurnent before,
16 sir?
77 À t dont remembcr. [æt me
18 familia¡izc mysclf here. Okay, I have seen

19 this beforc.
?Ã Q. What is ¡t?
2l A Itisa-Iguessitisa
22 Bloomberg, right? A Bloomberg arricle tbar
23 cåme out on the I ltb of June, was it,
?A regarding the loan and the syudication
25 thereof.

r fuith 
Psc2'e

2 50 to 75 between i¡stitutions both in person

3 and on thc phooe.

4 Q. Wæ it your expectation at thc cnd
5 of the bankers,me€ring tbat day that Morgur
6 Stanley wo¡ld still be able to srccessftrlly
7 complete tbe syndication of the Sunbeam lmn
8 byJuly 9?

9 A. Yc, it wæ.
10 O. Didyor rhinlr tbe baskers'm€€ríng
11 went well that day?
LZ À I tlink tbe bankers'meeting wcnt
13 6¡e. \tre had $m millis¡ worth of
14 commitmens fr,om some of tbe major
15 insti¡¡tion¡l playerg so that wæ a very
L6 nice ga¡t lo the gædicatiou
L7 O. Wb had nade initid oommitmcnts?
l8 À Tb testimoay Ib nmembering nou,,
19 my reællection might have been people lilre

2A VIGvf, Mfüll Lynch, Edon Væce, tbat t]¡pe of
2L istitutios, hrt I douf remember
22 spcciñcally.
23 O. \ilhlwqddbc the form ofthe
U commitment; howworld th¡t bave been
25 commr¡nicated to you?

r smith 
Pasc 261

2 O. You a¡e quoted i¡ this, corecf?
3 .{- It looks like it.
4 Q. Do you remember ¡rking the
5 statements attributed to you in this article?
6 .4. Yes.
7 Q. Does the article accurately
I reflect -
9 .4. Excuse me, can we tu¡n this off?
l0 MR. MARKOWSKI: Sure, we c¿o go
11 offthe record.
12 THEVTDEOGRAPHER: The time is
13 3:34 and this 6p6plq¡cs tape oumber 2.
14 (Recess taken.)
15 TI{E VIDEOGRAPÍIER: The time is
16 3:39, ttis begi$ tape number 3 of the
17 videotaped depæition of M¡. Bram Soith.
r8 BY MR. MARKOWSKI:
19 a. Mr. Smitb, we were looking at the

20 Ju¡e 11 Blunberg uticle, you bave it rigbt
2l there.
22 Do you have it in &ont of you,
23 si¡?
U A- tdo.
ZS Q. And I believe you indicated that
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I Smith
2 the statements that a¡e attributed to you in
3 this aficle accurately reflect the

4 statements that you made at the time?

5 A Yes.
6 Q. The third paragraph contai¡s a

7 quote attributed to you that reads: nlt is a
I very good fundamestal stor]¡, said R. Bram
9 Smith."
l0 Do you see thal?
11 A. Yes.
12 Q. The very fundaneotal story that you
13 are referring to there was a reference to the
14 6"r,k syudication?
15 ,q" No, I was refening to the company,
1ó to the Sunbeam story with its financial
L7 strength, cash flow, good market conditiou in
18 many brands.
19 O. [t was still your view as of June

20 ll that Morgan Stadey asd the other two
2l ba¡ks would be able to successfully complete
?2 the syndication by Juty 9?

23 A. Yes.
U O. Now, a couple of paragraphs further
25 down the¡e is a statemeut thal the company is

suith 
Pege !óa

you said, July 9.
O. Right. So the sha¡eholder lawsuir

didoT affect that in light of the
flexibility you had to sell more of the loan
to institutional investors?

A. t think it made it more of a
challcage, but it was still achievable in our
view.

O. There is also a stalement that
Sunbcam stock price had fallen more tban 50
percent and Sunbeam sha¡es were trading at
wLt2.

b you see th¡t?
A Ob,yes,[do.
O. Do you rccall that Sunbeam sha¡es

had becn higher than even $50 a share in
Ma¡ch of 1998?

A I don't recall thal, but I'll take
your word for it.

Q. The fact that Sunbeam share price
had fallen so substætially did not mean that
you would be u¡successful in your efforts to
syndicate the bank loan?

À Thd $,as not my opiaion at the
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r s'ith 
Prsc 2ó3

2 being sha¡ed by shareholders.

3 Do you see that?
4 A- Ido.
5 Q. The fact that there was a

6 sha¡eholder lawsuit didnt affect your
J thinking with resped to the ability of
I Morgan Stanley a¡d the other banks that
9 syndicated the scniordebt?
10 A lVetl,I tbought thal rve would still
11 be ablc toachievc ourtargets. I did
12 mention in that par¿gnph that you cited
13 before tbat it will bc a cùallenge for somc
14 lenders ûo get approval, a¡d that's paft of
15 the rcason I thought tbat it might be a

t6 challenge to get somc of the numberq
17 especially the ba¡ts to participate in this.
1.8 But we had the flexibitity of
19 iucrea.sing the terminal in B, which went to
20 the institutional market, and reducing the

2l amount that went into the bank market, so I
22 think all three of us, it would bc oursclves,
23 Fi¡st Union and Bank of America, felt that we
U would be able to achieve our syndication
25 targeb by the time advertised to, whatever

r s'ith 
Pasc 265

2 tine. Again we'te looking at rhis from a

3 senio¡ creditor's point of view. We thought
4 that the cash flow story, the ma¡ket story -
5 excr¡se me, the ma¡ket position story, their
6 balance sheet story and the rest were, Eade
7 tbis a very syodicatable loan.
8 Q. Clearly Sunbeam's shares had been

9 adverscly affected by the news that had been

10 coning out about the company since March of
11 1998, conect?
t2 A. It looks like thal
13 a. But tbe fâcÍ that its share price
14 was being adversely affected did not mean

t5 that lhe senior lending aspcct of the Ma¡ch
16 traosactions would be adversely affecled?

LT A It doesnt necessarily move in
18 conc€rt.
19 O. And why is that?
ZO A Well, becar¡se banks a¡e senior

2l sccr¡¡ed lenders, the leverage was relatively
22 low on a bank basis. The equity is the, a¡e

23 lbe owners and they uke âll of the residual

U risk"
25 So the impact of a higb stock price
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t Smith
2 ot a low slock price on the creditworthiness
3 and the casb 0ow cbaracreristics ofthe
4 company ate sonerimes not related, ofrentimes
5 not related.
6 Q. So. for example, Sunbeam's ability
7 to mainrain a $50 sha¡e price or $,f0 share

8 price wouldnt þ smgthing that was
9 uecessa¡íIy signiñcant to you in evaluating
l0 the creditworthiness of Sunbeam for the

11 pupoces of the senior loan?

12 MR. CIARE: Object to the foru of
13 the question- You can answer.

L4 ,4. When we evaluate the feasibility of
t5 doing these loans, we look at tbe balance

16 sbeet and the brsiness pocitiou cash flow
t7 and all the rcsÇ not necessarilY.

l8 Whatb going on in the stock
19 markeÇ wbether the stock go€s up or dowu is
20 not going to affect the balance sheet of tüe

27 company.
22 Q. Ttere is a statement rigbt below
?3 that undet Loan Dívisiog the heading toan
U Division.
?S Do you see that?

t hirå 
hgc268

? A- Yes, I do.
3 Q. Didthat bave an effect on the
4 syndication?

5 A. Yç.
6 Q. Inwhat way?
7 A- t#dl, that would bc a -- baving the

8 CEO be fird by the boud makæ it a¡
9 extemely challenging situation, a lot of
10 uncertainty.
11 Q. Doyou kuow why Sunbeam's board

12 determiæd that it wæ âppropriate to
13 terminaæ Mr. Dunlap?
14 MR. CL-AR.E: Otþoioo no

15 foundation, calls for speoilation.
16 ÀNo
t7 Q. Ld me sbow you a one-page
18 doctment, sir, th¡tç'a are going to nark as

19 CPH D€pcitioo Exhibit Nr¡mber 158, it bean
2Ð Bates or¡mber CPH ß9?.612 asd it is a June 15,

21 1998 a¡ticle from the Americao Banke¡. It
22 beaß the beadline nMøgan Stanley Secues
23 500 Million Commitmeot for 1.7 Billion
U Su¡be¿m l-oan "
ZS (Cdeman (Pareot) Holdings Exhibit

hte2Á7
I SEith
2 A. Yes, Ido.
3 Q. Tbe loan is divided in a $750
4 qillis¡ portion typically sold to
5 institutional i¡vesûors and a $950 millisa
6 piece tbflt is tlTically sold to baús.
7 That is something you just alludcd
8 tq correc{?
9 ,4. Yes.
10 Q. The portion from which you had

11 already received an indication of interest

12 that you refernl to earlier in your
13 testimony u/as whic[ pieae of this?

14 .{. Thc 750 millisß P¡ece.
15 Q. Atd your reællection today is that

16 you had comnitments for about 500 million of
17 that 750?
18 A- Yes.
t9 O. Had you rcceived any commitmenb
20 for the bank pieæe?

2l A" Not to the bcst of my recollection -

22 Normally the ba¡ts move mucb, much slower.
23 0. Now, two days añer rhis, on Juo€

U 13 ú. Dunlap was terminated.
25 Do You recall tüat haPPeninS?

1 smith 
Ptsc 26e

2 158, document bea¡ing Bates number CPH
3 1392612, marked for identification, as

4 of this {g¡¿.)
5 Q. Have you seen this document before,
6 this a¡ticle bcfore, sir?
7 A" Yup.
I Q. Therc are seve¡al statemenfs

9 attibutable to you in this article.
t0 Do they accurately repol the
11 statements that you made ûo the æporter?

t2 ,{. Give me a æcond a¡d lll look at

13 it Okay.
14 Q. This article is deted June 15,

15 1998. Do you know if you made your
16 stateßeoB beforc or afrer - the pending

t7 question was does the article accuralely
18 reflect tûe statenents you made to the

f9 reporter?

m A. Yes.
21 O. Do you know if You made tbose

22 statenenB before or after Mr. Dunlap wa.s

23 terminated?
U A. Donlrcmember.
25 Q. As of the time you made thesc
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I Srith
2 statemenrs to the American Ba¡ker reporter,
3 were you still optimis¡iç that Morgan Stanley
4 would be able to complete the loan
5 syndicationsuccessfully?
6 A. When wa.s he terminated?
7 Q. Ou June 13, which was a Saturday I
I believe.
9 A I think wüen you say confident s/e

l0 would be able to do this, I think inceasiug,
11 some ooocem that tüa¡'s going to be a
l2 çhallenge.
13 O. Do you know if this interview took
14 place before the oews of Mr. Dunlap's
15 termination -16 A" I canl remembcr.
11 A -hdbcendisdos€d?18 A" Canï remember.
19 O. llow did you learn that Mr. Dunlap
20 had bcen terminated?
2L A" I think I might have gotteu a phone
22 call from Bill Sbong over tåe weekend-
23 A Whæ did Mr- Stong tdl you?
U A. Thd he had bccn, that Mr. Drnlap
ZS had be¿n terminated.

I Smith 
PrSc 272

2 during this period we decided, that would be
3 the three of us, the th¡ce underwriters
4 decided to ceas€ the syndication of the loan.
5 So did that happen on rhe 15rh or
ó 16th or whenever I don't remember, but it was
7 all in that period of time.

8 Q. [¿t me show you what wete going to
9 mark as CPH Exhibit 159, it's â one-page
f0 docurnenÇ it bears Bates number CPH 1392969.
lt It appears to bc an American Banker adcle
12 dated June 17, 1998, ând ¡t bears rhe
13 headlinc "Morgan Stanley lVithdraws t¡an To
14 Sunbeam After CEO's Firing."
15 (C-ofeman (Parent) Holdings Erhibit
fó 159, document bearing Bates number CPH
17 1392969, marked for identification, as

l8 of this date.)
19 O. Have you finhhed æviewing it,
20 sir?
2L A ldi4uhn-hmm.
22 Q. Ilave you s€€n this before?
23 .4. I mr¡st bave. I dont really
24 remembcr.
25 Q. A¡e the statcmcnts attributed to

I fuith 
Prgc2?'

2 Q. Did he say anything else?

3 À Not tbÂt [, æt that I recall. Tb
4 oews wæ stunniûg and very new æd I cant
5 remember wþther tbey picked an isterin CEO
é or what tfuy were going to do.
7 Q. DidMr. Stong tell you how be had

I leâ¡aed this ¡pq/s!
9 .4- löntrecall.
10 Q. DidMr. Sûûg tell you why tbc
11 Sunbeam boûd had ta&cn this acion?
LZ ,4. Nd that I r€call.
t3 a. Didhc offer his tboqghb
L4 conccming wþ it may bave happcacd?
15 A- Nd tbal I rccall.
16 Q. Didyou and Mr. SüaDg bave any

17 disrrÑio'n aboú the effecr this wq¡ld bave

18 onthe syndicatioo?
19 A Nct thst I r€catl, hf lln sure we

n did"
2l O. DidMr- DrlDlap's termination have

22 an immediate effect on Morgan Stanley's plam

23 to syndicate tbe senior loan?

U .4. IIn ping lo conñ¡s€ a üttle bit
25 of tbc tining here, but pretty shortty or

1 fuirh 
P4c27t

2 you in thís a¡ticle acqrate?
3 À I ftrsl think sO becar¡se I'm
4 coafrscd, I dont know wùat -\is one
5 statement attributcd to me meatrs.

6 "Brr I wæld saÍ the flow of.

7 informatioo is t¡pical of today's
I lender-borrower relationship." A bener word
9 might be disappoint€4 it do€snl even flow.
10 I'm çroted lo sell down tbe loan
11 eventually, I thint that is kÍnd of probably
12 true. Am I çoæd again?

13 I ônt undershnd wbat tbe first
14 one means, I don't remember saying tbat.
15 A. Ya¡ don't remember saying'Brf t
16 would say the flsw of information is t¡apical

l7 of today's lender'bonows¡ ¡¿¡¿tisnqhipn?
lE .4" Nq od then ertainly mt junp the

19 pæition to thc ncxt sentercÊ Ih imprted to
?Ã bave made wben a better wcrd migbt have been

2l disappointe+
?2 a. Wbt about tùe såtement iolbe
23 next paragraph that "Morgan St""ley as welt

U a.s thc esy:ndicators Bækof Anerica Corp.

25 aûd Fißt Union C.orp., we¡e not giving up on
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1 sdrh
2 the deal"?
3 À That is not my statemeût.

4 Q. lt says "M¡. Smith slressed."
5 A But again it is not a quote, that's

6 the'üniter.
7 Q. Do you recall saying lo the author
I of this article that Morgan Stanley and other
9 banl<s were not gving up on syndicatioo?

10 A" I dont knowwhat not giving up on
11 the deal meåns. [t says here in my opy not
12 g"i¡g up on the deal versus oot giving up on

13 thc syndicatioû, so this is - theSunbeam
14 had ou¡ money so ít is kind of a meaningless
15 conccpt, thal statement.
16 O. Well, let me direct your attention
L7 to the right-hand olumn.
18 A ljbm-hmm.
79 O. One, two, thtee, four, fivg sixth
20 paragraph. It says "Mr. Snith said his team
2l will have to meet with Sunbeam's ncw
22 .management to dwelop a strategy. Pending
23 that meeting a trew nrn af the ma¡ket is
U likely later this year he saiú"
25 h you ¡ç6¿ll mnking that

1 sûith 
Pase2?6

2 and then, and then get ready and take it to
3 market some time later. Cant do it too much
4 in the suûrmer, so tha's what I meant.
5 Q. lrlow, Mr. L¿vin had been announced
6 as Mr. Dunlap's replacement by this point; is
7 that concct?
I A" t don't remember. ls tha what it
9 says here? Ifnot, it was pretty da¡u close.
f0 O. I'rn looking for it,I think it is
11 in herc somewhere.
12 htting th¡ aside, whether it is
13 in thc article or not, do you recall that
t4 fairly shortly, within a maner of days after
15 Mr. Dnlap was terminated, M¡. [-win was

16 identified as the new chief executive ofñcer
17 of Sunbeam?
18 A Yes, in the fourth paragraph. Yes,

19 I thought it was pretty close, within days if
20 notaweek-
2l 0. Did you have any reaction to the
22 appointnent of Mr. lær¡in as the replacemenf
23 for Mr. Drnlap?
U A. Ì{ot really. I dids't know him.
25 A Do you recall anyone at Morgan

Prge 2?5

I Sûith
2 statement?
3 A I remember alluding to the fad
4 tbat they had'o g€t to the bonom of what
5 was going on æd then try to restart the

6 syndicatioa some time, yeah.

7 Q. So your plm as of June 17, in mY
8 event, Mr. Smith, wäs to dtempt to go back
9 to the syndication market al some point itr
l0 the futu¡e?
11 A. Yes.
12 O. Did you harre any idea as of this
13 point in time how quickly you would be able

14 to do th¡t?
15 A. l.Io.
16 O. Didyouhaveany hopcconcerning
l7 how quickly you would bc able to do thd?
18 A" Any wüat?
19 O tbpe.
n A I always hæ'e hope. Remember what

2l hap¡Þned here. Drlnlap's ñred, right, thce
22 is oothing about any nuobers, so the issue is

23 who is going to bethe new CEO and what is
U going to be the uew stralegy, so we have tò
25 sort that out and see who that's going to be

Page 2Ð
f Smith
2 $ranley cxprcssing ¡¡ this point i¡ tímc

3 objcctions to Mr. IJvin's appoiltmcnt as the

4 ncw chicf cxccutivc of6ccr of Sunbeam?

5 A. Not that Iln aware of.
6 Q. Or any rescrvations about that?

7 A- Not tbat ITn awarc of.
8 - Q. Wbat, sir - mov€ to a different
9 topic.
10 What did Morgan Sønlcy Scnior

11 Funding do to attcmFt to ass€ss the potential

72 synergics that Sunbcam could rcalizc by

13 acquiring Colema¡ comPaaY?

14 .4. Morgan $t¡nl6y Scnior Funding --

15 let's scc - took advantagc of what thc

16 fi¡m's effort had bccn oD trying to

17 urderstand thc syne¡gics.

18 Also al thc timc wc wcrc exPlodng

19 lhc syncrgy of poteotial with the other two

?ß undcrwriting ba¡kq bocausc again all of the

2I due diligcncc rcgarding thc loan was done

?2 with them as n'cll.
23 Q. Do you agrc€ that lùc cvaluation of
24 potcoti¡l syncrgies when combining two

25 companics, like combining Sunbeam and C.oleman
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1 fuitb 
.'sel?'

2 company, is higily dependent on the plans of
3 management?

4 A. Tb synergy sitrategy and plans and

5 the exea¡tion would rely e¡ ¡þs nan¡gemenl
6 yes.

7 Q. So, for exanple, wæ Morgan Stanley
I Senior Funding in a position where it could
9 independently assess the pofential synergies
l0 that Sunbeam could achieve by combining
11 itself with Coleoan company?
LZ .4- Mcgan Stanley, the other two banks
13 would probe the management and ask questioos
14 os th€ir synergy pl¡nc, remember thosc are

15 their plans, and therefore test, æk
16 questiom to them about their ability to
17 exeqrte it, lbose synergics on the timetable
f8 g"en.
19 O. So Sunbeam developed its plan for
20 çpnþining itself with Coleman, con€ct?
2l A Tbt is normally ùow il waþ and

22 to the best of my recollecio¡ tbat is bow ít
23 worked bcre.
24 O. Ad they told Møgan Sønley wbat
ZS their e:çectatiotrs were witb res@ to

Prgc 28t)1 tuirh
2 took with the Lrveraged Frnance Comminee
3 concerning approval of the senior loâtr to
4 Sunbeam, did you place any weight at all oo
5 any information that Sunbeam or Morgan
6 Stanley had received from Mr. L¿r¡in
T concerning potential synergies?
I MR. CLARE: Otþction, foundatioo.
9 ,át Nct tbåt I'm awa¡e of.
10 a. Do you bave any basis today, sir,
tl for saying tüat Morgan Stanley Senior Funding
12 was defrauded as a result of false statemeûts
13 made either to it or Morgan Stadey or to
14 Sunbeam, by Jerry l-cvin conceruing potential
15 synergies?
16 MR. CI,ARE: bundation, calls for
t7 alegalconclusioo.
18 .A. I mis€d thaÇ could you read that
19 back to me.
2A O. Ill stat€ i¡ ¡gin, sir.
2l Asyou sit here today, &i you have
22 any factual basis for - let me sta¡t ovcr.
23 Asyou sithere toda¡ sir, doyou
U believe tbat Morgan $t¡nley Senior Funding
25 was defrauded as a result of $atements nade

Prgè 279

1 Smith
2 potential cæt savings, correú1?

3 ,4- AndFirst Union and Bank of
4 America-
5 Q. Do you know if auy of Sunbea¡n's

6 plans were estirnates of potential cæt
7 savinp dependent upon ideas or information
8 that S¡mbcam obtained from Coleman company?

9 À lbave--
l0 MR. CLARE: Otjection, formdatioq
11 call for speculation. You c¿n answer.
12 .4. lhaveno idea
13 THE fVffNESS: Scrry.
14 Q. Did you have any discussions

15 yoursclf with Sunbeam on thc subject of
1ó poæntial synergies p,rior to the ñrnding of
L7 the senior loan?
18 .{. I &nt believe so.

19 Q. Di{ do you know if Mr.llar d¡d?

m .{- I dont know.
2L Q. Did M¡. Hâr ever tell you that
n Suubcam's plans for potentiat cæt savings

73 had originated with Mr. t.evin?
V+ À I dont recall that
25 Q. In connection with thc pæitìon you

I Strith 
Pagc 281

2 by Jerry fævin to either Sunbe¡m, Morgan
3 Stanley or Morgan Stanley Senior Funding
4 concerningpotential synergies that Sunbeam
5 Bight realize by acquiring Coleman?
6 MR CIARE: Sme objeclions.
7 A" I have no idea
I Q. As you sit here today, sir, do you
9 believe that Morgan Stanley Senio¡ Funding
f0 was mi^sled by a¡y stalemeuts made by Jerry
11 lævin to Morgm Sønley, to Sunbean, or to
12 Morgan Stanley Senior Funding concerning
13 poteûtial synagies?
14 MR CX,ARE: Same objections.
15 A No idea
16 a. Mr. Smith, let me show you what
L7 wete na¡king as CPH Depæition Exhibit
18 Numbc¡ 160, it is aone-page do<¡¡ment that
19 bears Bales nr¡mbcr Morgan Stanley
20 confidential 3143.
2l (õteman (Parent) Hol/rings Exhibit
22 160, doorment bearing Bates number
23 Morgu Stanley coofidential3143,
U m¡ked for identification, as of this
25 dae.)
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I Smith
2 Q. Have you ever seen this document
3 before, sir?
4 A. I dont k¡ow. It doesn't look
5 familia¡.
6 Q. Pr¡t aside the handwriting. Have
7 you ever seen the typed portion of this
I document before?
9 A. Yes, I guess f did. I guess I
10 have.

11 A. lilhen was that?
LZ A. I saw it yesterday. A¡d I canT

13 remember if f saw it when, during the
14 transaction.
15 O. As you sit here today, you have no
ló recollection of seeing this during your work
17 in February and March of 1998?
18 .4. No, not r€ally.
19 O. Do you reægnize the handwriting?
?ß .A- No.
2l O. Looking at the, this list of 15
22 items, si¡, -
23 "4- Yes-
U a. - do you know whether in
?5 connection with Morgan Stanley Senior

Pagc 284

t Smith
2 Morgan Stanley had rcceived from Coleman
3 relating to potential synergies wæ gossly
4 overstated?
5 MR. CI.ARE: Objection to form and
6 fou¡dation.
7 A. I have no idea.
I Q. Now, you indicated that the
9 syndication was pulled &om the market upon
10 Mr. Dunlap's terminatioo, conect?
1l ,4. [t was shortly thereafrer, the

t2 Monday or Tuesday afrer the weekeud.
13 a. And the re¡ìsoû for pulling the
14 syndication from the ma¡ket was Mr. Dunlap's
15 terminatiou, correct?
16 .4" That was the, that was tbe

17 catalyst.
18 0. It didoT have anything to do with
19 any information tbat Coleman company had
20 provided to Sunbeam or to Morgan Strnley
21 relating to potertial synergies, did it?
22 À No, not that I was aware of.
23 0. Your decision to pull the
24 syndication from the market didnt have
25 anything to do with any information rhat you

Plge 283

1 Snith
2 Fundingb evaluation of potential synergie+
3 that any of tbe items oa this list were tâken

4 into account?

5 A I really dont know.
6 Q. Yan have oo knowledge that they
7 were, conect, sif?
I .4. I hve no knowledge thy were, I
t have no knorledge they werenT"

10 O, Doyou bave any information to
11 suggesl thål the items oD this list in any

12 way affected tbe pnce tbat Sunbeam paid for
13 Coleman æmpany?
14 MR. CI-ARE: Oþection, m
15 fou¡datioo.
16 À Nqmidea
l7 O. Doyol have any basis for believing
18 thåt tbe ite¡os on tùís list were critical to

19 Su¡bean's ass€ssment of Coleman's fair
m acquisition vah¡e?

2l Mr- CLARE: $ne objection
22 A- Noidea
23 O. Didanyone from Mmgru$t¡nleY or
U Morgan Stanley Senior Fmding ever zuggest to
25 yoq sir, that information that Sunbeam or

1 Smith 
Pesc 285

2 ha( ycu or aßyone clse from Morgan Stanley
3 had received û,om tbe Coleman company related
4 to the syncrgies?
5 À Nq itdid not.
6 Q. Did you ever express to anyone that
7 lerry L¡vin should not continue to serue as

I thechief executive officerof Sunbeam

9 tbcause he had exaggeraæd the potent¡al
10 synergies that Sunbeam might achieve by
11 acquidng Coleman company?
12 ÀNo
13 Q. Ilo you have any knowledge
14 conceming wbat synergies Srmbearn in fact did
15 realize as a result of acquiring Coleman
16 company?
17 .{- I do not.
18 Q. Do you have any r€ason lo bclieve
19 öat Mr. Pcrelman a¡d others at McAnd¡ews &
m Forbes did not expect Sunbeam lo achieve

2L substantial sync¡gics from C-oleman company?

n A- Did you say did not?

23 a. IU ask the question over.
24 Do you have any reasoû to believe

25 that Mr. Pe¡elrnan or others at McAndrcws &
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1 Sdrh
2 Forbes or C¡leman (Parent) Holdings did not
3 expcct Sunbean to achieve substantial
4 synergies as a result of its acquisition of
5 Coleman company?
6 MR CLARE: Objection, calls for
7 spcculation.
I A. t really have no idea.
9 Q. My question is whether you have any
10 reason to believe that today?
1l A. I ha¡e no reason to believe that
12 today.
13 a. In yow ærnmunications with the
14 banken at Bank of Ame¡ica or First Union,
15 did you wer indicate that the synergy
f6 ñgures that MSSF was rclying upon in
17 ænnection with evaluating the senior loa¡ to
18 Sunbeam had originated with Mr. t-eviû?
19 A I dont bdieve so.
2A O. Or the C¡lemen compaoy?
2l A. I dont bdieve so.
22 O. Or with McAnd¡ews & Forbes?
23 .4. I donl bdieve so.
U O. Or witù Coleman (Parent) Hol¡lings!
25 A I don't bdieve so.

s@ith 
P¡s" ¿88

.4- ldo.
Q. And youte listed as ar attcûdee,

do you sce that?

A. I do.

Q. Do you rccall attending a bank
mecting on tunc 19 with represeotatives of
McAndrcws & Forbcc Mr. L¡vin?

A Had a lot of meetings and my gucss

is I was probably thcrc.

Q. Do you recall attending a mceting
shortly aftcr Mr. Dunlap's termitration at

McAndrcws & Forbcs offices in þ{enh¿1¡¿¡ wherc 
.

Mr. Herq Mr. Smith, with you, Mr. Rankin and
Mr. Kitts wcrc prcscût from Morgan Stanlcy?

.4- I rcmeobcr going to McAndrews &
Forbcs that wcck. I couldnl swcar that
thosc wcrc thc fcllows i¡ attcodance.

Q. Mr. Smitå, let mc show you wbat

wetc going to oark for idcntification as CPH
Exhibit Numbcr f62. It's a documcnt that

bcars Morgan Stanley Bates number 26E988
thmugh 891 and it's a Bank of Amcric¿
letterbe¿{ mcmoraodum from Dei¡drc Doylc to
John H. Sh¡nnaha¡.

1

t
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1 Smith
2 Q. Mr. Smith, let me show you what
3 we're going to ma¡k as Coleman (Pa¡en$
4 Exhibit 1ó1, a thrcc-page document, it bea¡s

5 Bates number CPH 1010442to 4l'l'.
6 (Coleman (Parent) Holdingr Erhibit
7 túL,document bearing Bates number CPH
8 1010442to 444, ma¡ked for
9 identiñcation, as of this date.)
l0 Q. E¡rlier today, sir, you \¡'ere

11 attempling to recall the name of someone at

12 McAnd¡ews & Forbes uamed lrwin.
13 Was that Mr. Engelman?
14 A. I believe so. Isnt he the CFO?

15 Q. The rcason tTn trïing to ass€( is
16 thiq is a mcmo from ¡,1¡. F.ngclrnan to M¡. Iævin
t7 couceming plans for a bsnk meeting on June

18 19.

19 Do you see that?
m À Yes.
2l Q. And there is a list of attendees

?2 that are anticipated to have attended that

23 mecting from Morgan Stanley, from Bank of
U Amcrica and from Frst Union.
25 Do you see that?

Page 289

1 Smith
2 (C-oleman (Parent) Hotrlings Exhibit
3 L62., docr¡menl b€a¡iry Morgan Stanley
4 Bates number 268988 through 891, muked
5 for identificatioq as of this date.)
6 Q. I'm no¡ going to ask you to read

7 the whole docr¡mesÇ sif, but ['m going to
I refer you to a couple of enaies in this

9 documenl
10 The E¡st setrtence indicatæ this

1l is a report on a meeting held by Mcándrews &
12 Forùes officcs ou June 19E. Representatives
f 3 of Bank of America, First Unioo and Morgan
t4 Stanley attended.
15 Do you see that statement?
16 À Ye.s,Ido.
t7 Q. And there is a list of McAndrews &
tE Foùes participants.
Lg Do you see that?

20 .4. Yes,I do.
2l Q. Does this æfresh your recollection
22 concerning your participation in ¿ nseting at

23 McAnd¡ews & Forbes offices oo June 1998?

U Mr. Gitt¡s, Àft. Irvrtr, Mr. Shapiro,

25 Mr. Engelmar¡ Mr. Slotkin and Mr. Lipton of
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t hith 
hsc2e'

2 Wachtel Lipton were preseut?

3 A"Ya.
4 Q. Isit your recollection now th¡t
5 you were in faci present at that meeting?

6 A Ye. I tbought you were refening
7 to a different meeting. I doot remember
I K¡tts, ¡sr s¡¡mple, being at this 6s€t¡ng.
9 Q. Doyou recall - put the docr.rmenl

l0 down for a secon{ si¡.

11 Doyou recall at this ss€ting that
L2 Mr. I-errin ad&ess€d his views of a"alysis

13 that C-æpers & Lybrand bad done for Su¡rbeam

14 relating to potential synergies or cost

15 savings that Sunbeam might realÞe tbrough
16 the combination of Sunbeam a¡d Colema¡
17 company?
1g A DoI remember him ommenting on it?
19 O. Yes.

20 A- Yes.

2l a. Wht do you remembe¡ Mr. L¡r¡in
22 saying?
23 À I rtink - it is a loog time ago.

?A I think be bad doubts about how realistic
ZS thæe were.

P4c292
t hirh
2 A- I rlink I do.

3 Q. Ad thet tbe compaay was going to
4 reñ¡se to pay C,oopers & Lybrand's fee?
5 A. I tlink I heard that ¡6. I think
6 I bea¡d thal too, yes.

7 Q. Ad the company was considering an
8 action to recov€r the fees that Coopers &
9 Lybrand had been paid?

l0 A [ ônt know about tbat.
11 O. Ad did you understan4 sir, &om
LZ ao¡hing Mr. t.evin bad said conceming
13 Cæpcrs & Lyôrand's study, tbat M¡. l¡r¡in was
14 expressing ttp view that information or ideas

15 thåt b€ bad provided to Sunbeam concerning
16 potential synergies before the acquisition
t7 tmk place were ín aoy way exaggerated or
18 un¡easonable?
19 .{- I ònt rememþ¡ him addressing
20 that issue.
Zl O. Wbn you left the meeling did you
22 think that [\,t1. I5'in had confessed to
23 misleading Morgan Stanley --
U MR. C[,ARE: Oþction to form.
25 O. - ¡dati"g to potcntial synergies?

l fuith '',e 
zel

2 O. Doyou remember wbat words he ¡¡sed?

3 ANo
4 Q. Doyou remember how stongly he

5 exptessed his doubts?

6 ANt¡
7 Q. [.d me dired your attention to the

I bottom third of thc first page of Exhibit
9 t62. It starts out, tþre is a b'ullet point
10 that starts'[n reviewing Duolap's 1998 EPS

11 expccrations for Sunbeam'?
12 À Yes.

13 Q. I wo¡ld like you to read begi'tniry
14 there though the bottom of the page.

t5 A" Ohy.
16 Q. Dcs this ref¡esh your reællection
t7 at all on Satemenb made by Mr. L,evin

18 conceming his views of tbe C.oopers & Lyb'rand

19 syûergy æalysis?
m A. Nd realty. I jrst remembered at

2l the meeting be wæ pretty derogalory toward
22 the wbole thing. t really cant say that it
23 does jog my memory.
24 Q. Doyou r€catl being advised tbat

?5 Cæpers & Lyörand had been ñ¡ed?

Fage Ð3
t hith
2 A- I hd no, uo view oo that. I
3 wænt part of the origiml synergy
4 discr¡ssion way back wbn He didnt comment

5 here to th€ best of my recollection.
6 Q. ITn æking what your take-away was

7 from tbe meeti'tg.
E Wbn you walked out did You think
9 tÍat Jerry lævin jrst told r¡s thât he misled
10 Morgan Stanley o¡ Sunbeam concerning the

11 poæntial s''neryes tbat Sunbeam migbt
L2 achieve by acqu¡riry C.oleman ompany?
13 A. Tht $,as not my impression
14 Q. et ay poi4 si¡, after Mr.
15 Drmtap's termi¡ation were you advised that
16 Colema¡ (Parent) Holding wanted to rescind

l7 the sale of its interest in C.oleman company,

18 get tbestockback?
19 À I tli¡kso.
Z0 Q. S[ht do you recall about that?

2l A Not mrrh. Bæicatly what you said,

22 thât is u¡hat tbcy wanted to do.

23 Q. IVbt was Morgan Stanley's or Morgan
U $tenlsy Senior Funding's pæition with
25 respe{t to wbether that was an advisable
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thiog to do for Sunbeam?

MR. CLARE: Object to the form.
À I donl remember.

O. Do you recall Morgan Stanley or
Morgan Slanley Senior Funding taking the
positiou tbat Sunbeam should reñ¡se to
resci¡d the acquisition of Coleman company?

À No.
a. Do you recall coming to the

conclusiou that it would adverscly a-ffea
Morgan $tqnlsy Senior Funding's exposure oo
the senior loan if Sunberm ag¡eed to rescind
the acquisition of my client's interest in
C.olema¡?

A No, I dont remember.

O. When, sh did Morgan $t¡nlsy --
lel ne ask a foundational question.

Tbe Sunbeam seuior loan has never
been syndicated; is that corIect?

.{" Tnrc.
A Wben did you fin¡lly conclude that

it would not be possible to syndicate the
senior loan?

A. I doo't know if I had posed it that

I
2
3
4
5

6
7
I
9

r0
11

t2
13

14

15

16
t7
r8
19
20
2l
22
23
24
25
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Snirh
A. I doot remember.
O. Do you rhink it was sometirne in

1999?
.A- It nigbr have beeu.

O. lt night have been later rhan that?
À I dont rhink so. probably

mid-99.
0. Did you have any continuing

respousibility for mooitoring the Morgan
$r¡nlsy Scnior Funding loan to Sunbeam afler
the loan closed in March of 1998?

,A- The monitoring at lvlorgan Stanley
somebody covered for it.

0. Did you have any çsstitr'ing
respoosibility of any sort after March of
1998 relating to thc loan?

.4. Yes.
Q. \ilhat was that?
.4- That was to - you said afrer

Ma¡ch, so of cou¡se go througb the
syodication, restructuring, probably said
syndicaæ iq pull it, talk to rhe orher
banks and to thc - to L¿vin about whât might
be -- wbat might b€ done, series of

I
2
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1l
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1 Smith
2 way. I think probably cane to the conch¡sion
3 you couldnt syndicate it in 98, sometime in
4 the fall, aad I donï know wheo we, when I
5 decided that it would bc very problematic to
6 syndicate it in its current form.
7 Q. Do you recall *,hether you still
8 thought throughout the cou¡se of 1999 thst it
9 nighl be possible yet to complele tbe
f0 syndication of the loan?
11 A I didtr,t rhink it would be poasible
12 to syndicate the loan in the format that we
13 had"

14 Q- nn¿ what do you meil by "the format
15 tbat we h¡dn?
16 A- As an all senior baok deal.
17 O. What alteratiou did you lhink would
18 be necassary?
l9 A. t didû't know what would worþ but
m I kuew lhat you could¡t scll that 6I¡çþ þ¡n¡(
2l debt into the bank market, so that the ba¡k
22 debt wa.s reduced by a form of, by form of
23 capital markets, high yield or somerhing.
U Q. 'Wùeo did you come lo thal.
25 conclusion?

l fuith 
?asc'e'

2 amendmenb and waivers, then my involvement
3 lessem as the credit folks and Mitch Fetrick
4 get mo¡e asd more involved
5 Q. Mitó Peüick's involvemest was on
6 behalf of thc c¡edit departurent?
7 A- Nq it wæ on the part of the füed
I incomeihig¡ yield department. He bad some,
9 good experience on wøkoutg so tbÊy wanted
l0 to take advantage of that because f migrated
1l ftom a disribution exercise to a r€covery
12 phase.

13 O. Didyou ever comounicate in *titing
14 afrer March of 1998 relating to tüe Sunb€am
15 loan?
1ó Á. I ônt believe so.

17 O. Didyou ever comm¡micate by E-mail?
18 À I ônt believe so.

19 a. Didyou ever rcoeive 6-6eils after
?ß March of 1998 relating to tbe Sunbeam loan?
21 A" I ent recall.
n, Q. Isit pæsible that you did?
23 .d I $ess some pmsribility.
2A O. DidMøgan Stanley Scnior Funding
?5 bave any sort of system fcr rating the loa¡s
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1 Smith 
Prsc 2e8

2 in is portfolio?
3 A" That was a credit department
4 function, so I do¡t recall. I mean if it
5 was, it was a credit department funoion and
6 I dont recall.
7 Q. You dont recall whether there was
8 a rating systen ofany sort?
9 .4. Right.
10 0. Do you know if the Sunbeam loan had
l1 some initial sort of rating or evaluatioo
12 from the credit department when you 6rst
13 met?
t4 À Not specifically, but as part and
15 parcel they would sign off and have to say
16 that they were okay. I don't -- I c¿¡'t
t7 recall what, if any, rating they put on it
f 8 because I don't remember when the rating
19 system sterted there.
?ß Q. Before you left Morgan Stanley
2l Senior Funding was tùere a rating system in
22 place?
23 .4- Ibelieveso.
Ztl Q. How large a portfolio of lo¡.¡s do€s
25 Morgan Stanley Senior Funding maintain?

I Smirh 
Pagc 3fi)

2 possibly hold?
3 MR. CLARE: Objectioa to form.
4 A- No, it would 6s ¡ msaningful,
5 ¡lsaningñ¡l piece.

6 Q. The pieces that were held after the
7 initial syndication, were those someti:nes
I later ma¡keted?
9 A Depending on the pricc, depeuding
l0 on the a¡rounts, sometimes.
11 0. You we¡e the president of Morgan
l2 Stanley Senior Funding, -
13 A- Uhm-hmm.
L4 a. - cor€ct, sir?
15 But you didnt have any
16 responsibility with respect to monitoring the
L7 performance of the loens in the Morgan
18 $t¡nley Senior Funding portfotio?
19 A That was a function that was the
20 respousibility of the credit department.
?L Q. Who in the credit department would
22 be responsible fo¡ evaluating tbe loans in,
23 tbat were being carried in the Morgan $trnlsy
U Senior Funding pordolio?
25 A. I donT know the spccific p€rson

Prgc 299

1 smith
2 MR. CI-ARE: Objection. What time

3 period?
4 .4- Idonïknow.
5 Q. [æt's say in 1998. Apart from the
6 Sunbeam loa¡, do you know how large a loan
7 portfolio Morgan Stanley Seniot Funding båd
8 at that point?
9 A. Not rcally, cast remember.
10 O. Was it modes¡?

1l MR CLARE: Objectto the form.
\2 .4- I cant recall the sunbers. I
13 güess you could ask them.
14 Q. You jrst dont have a recollection
15 one way or the other?
1é À Yes, it's a long time ago.
17 Q. Was part of the business strâtegy
18 of Morgan $t¡nley Senior punrling to mainþin
19 a substantial loan pordolio?
2A MR. CLARE: I objecr to the form.
2l A. The strategy of Morgan Stanley was

22 to make lsens, distibute them, hold a piece,

23 thât wÍ¡s the strategy.

U Q. Atrd the piece that you would hold

25 would bc the smallest piece you could

1 fuith 
Pasc 3ol

2 who was ksked with that responsibility, but
3 the person wbo bad the overall responsibility
4 for the qedit deparhent to irclude tk loa¡
5 porúolio was Rick Felix.
6 Q. Wee your views sougbt at asy point
7 by tbc øedit department relating to the

8 quality of any of the loans in th€ MSSF
9 porüolio?
10 À Yes.

11 O. Wce your views sougbt concerning
12 the quality of thc Sunbeam løn at any point?
13 ,A. I wa¡ld¡t say thÊ çality. Vie.rs
14 on what to do, sue, all tbe time.
15 O. Wæ there a poitrt, if tbere was a
16 point, wbrc Sunbeam -- ercuse me, wbere
l7 Morgan Stanley Senior R¡ditrg wrote off some
18 portion of the Sunbeam senior lø¡, tæk a
19 neserve against it?
zIJ ,4. I llink tüere were several points

2l that tbey tæk off.
22 O. Doyou rememberwbentbat took
23 place?

U .4. Nq cant remember.
25 a. \ilæ your þut sougbt at that time
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t Snith
2 when the company fi¡st took a -
3 .4. Yes.
4 Q. What was done, was there a
5 write-off, was there a resewe?
6 A- [t was a ma¡k-to'ma¡ket so we just
7 wrote it dom.
I Q. Do you recall tbe amount of the
9 ñnt write-down?
10 A ldonot.
11 Q. Do you recall whether it took place
LZ in 1999?
13 A Do noL
14 Q. Do you recall whether it took place
15 laterthan that?
16 ,4- I doat ¡emember.
17 O. f¡t me go back to 1998. Do you
l8 rccall whether Morgan $tnnlsy wrote off any
19 portion of lhe Sunbeem loan in 1998?

20 A" Dont know. I cant remember.
2L Just ca¡t remember.
22 Q. Have you ever s€en any reports
Zi relating to how much, if any amounts Morgan
U Stanley Senior Funrling has lost on the senior
25 loan of Sunbeam?

PUe 3()1

1 SDfth
2 Ft" Regarding the Sunbeam loan?
3 Q. C,onecr.
4 MR CL,ARE: Objection on
5 foundation grounds, calls for speculation.
6 A. Not lately.
7 Q. Whal was it prior to the t'me you
I left Morgan $tenley?
9 A. Donl, cant comment about that.
10 Can comment about that summer he started to
ll get i¡volved with the credit people i¡ terms
L2 of the meetingr with the other banks and thea
13 McAndrew, basically Jerry and the company.
L4 Q. That, you refer to nthat summer,"
15 refening 16 ¡þs 5¡rmmer of 1998?
16 A Summe¡ of 199E.
L7 O. Did M¡. Petick remain involved
18 witä Morgan Slânley Senior Funding's loan to
tg Sunbeam througb the enti¡e ti-e you were at
20 Morgan Stanley?
2l .4. To varying degrees I believe tbat's
22 true.
23 Q. Do you know if he is still involved
?A t4dty?
25 A Under supervisory conditioos would

Pa$ 3û3

I Smith
2 A- No.
3 Q. Morgan $trnlsy Senior Funding now
4 owns a substantial portion of Sunbcam's
5 successor, American Household, correct?
6 A- Yes, to the bcst of my
7 understanding.
I 0. Do you know at what value Morgan
9 Stanley Senior Funding ca¡ries is equity
f0 ownership in America¡ Horschold?
11 MR. CL{RE: Objectio.n, no
12 foundation, calls for spcoilation
13 À lhavenoidea
14 a. Ar the time you left Morgao Stanley
15 do you know what Morgan Stanley Senior
16 Funding's plens w€ro for ir investment in
17 America¡ Hor¡sehold?
18 ,{. No idea
19 O. You indicated that Mitch Pet¡ick
20 bccame involved in aspecls of the senior
2l loan, correã?
22 A The senior loan of Sunbeam, yes.

23 0. And do you know what the natu¡e of
U his activities has been?

25 À{R. CLARE: Objectioa

smith 
Pagc 3o5

be my gress, but that is speculation on my
part.

Q. But that's your belief, correct?
MR. CI^ARE: rüell, objection on

foundation grounds.
A- That is my speculation.
Q. That waç the case when you left

Morgan Stanley, correct?
A. I bclieve so.

a. Did Mitch Petrick ever expr€ss thc
vicw to you that Jerry lævin had misled
Morgan Stanley or Sunbeam relating to the
potential synergies that Sunbeam could
achieve in acquiring Coleman company?

A. No, I do not believe so.

Q. Was therc ever a time, si¡, where
you wene asked lo preserve any documents or
electronic ¡ecords you had that related to
the Sunbeam &ansactions?

.4- I believe there were.

Q. Do you recall when that ñrst
occuned?

you recall who made that, gave
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l snirh 
PrsG 30ó

2 you that direction?
3 .4" t think it would be somebody from
4 the legal departnett, so I doul have a oâme.

5 Q. Do you ¡ecall if it was shortly
6 after the transactions closed?

7 A" [, my best recollection is it was

8 late 98, but that's just an educated guess.

9 Q. Do you recall getting a written
10 di¡ection?
11 .{- I believe so, âs well as

12 telephonegcalls.
13 Q. What, if an¡hing did you do to
L4 pr€serve the docr¡ments and elecEonic
15 records?
16 .4. I gathered them up, gave them to
17 whomever wanted them.
18 Q. Do you have a rccollection as to
19 who you gave them to?

20 A Not any spcciñc individuåI. I
2l think it was somebody in the credit
22 departmeut. Excr¡se me, somebody in the legal
23 departmeut.
24 Q. Did you gather the materials
ZS personally?

t smith 
P¡*c 308

2 Q. No, why do you say it happcned ar

3 le¿st two more times?
4 A Just my recollection that
5 periodicalty something would come up from the

6 legal departnent, or we get morc phone calls
7 saying ar€ you sure you have given us

8 everything, please double+heck.
9 Q. Did you update your search, see if
l0 you had any nerl materials that you didn't
11 have before?
12 A. We would resea¡ch the files and the
13 desks and all.
14 Q. Do you recall whether you received
15 any such inqu,ry after my client filcd rhis
16 lawsuit against Sunbeam - against Morgan
l7 Stanley -- Itn going to start over.
L8 Do you rccall whether you received
19 an inquiry ùom the legal department after my
20 client filed ib lawsuit against Morgan
27 Stanley in 2003, concerning whether you had

22 any additional Sunbcam-rclatcd documens or
23 clectroûic records?
U A" Wheo in 2m3 was the suit filed?
25 Q. Tbe spring of 2003.

plgc 3O7

f Smith
2 A- Part of tùem wefe personal, part of
3 them I had my assistaat get-

4 Q. Who was your assistant back then?
5 À I dont remember- The tr-ing, I
6 dont remcmber who it was.
7 Q. [s il someone who worked solely for
I you or did she work for other people also?
9 Ih ¿5;suming it is a woman, but I
10 may be incorrea.
11 Was it a woman?

12 A. lt was a woman and sbe worked for
13 the group.
14 O. Did shc also work for M¡. Hart?
f 5 À Yes, but more indirectly.
16 O. Do you ¡ecall if there were other
17 occasions afrer that initial inquíry, where
18 you wc¡e asked to gather materials you had

19 relating to Sunbeam?
?ß A- My memory is faultY, but I would
21 bct that I was asked at least two more trmes.

22 When I say o[,n anybody iavolved with the

23 Sunbeam tra¡saction.
U O. Why do you say that?

25 A. Why do I say everybodY?

1 Snith 
Pase 30e

2 A- So I was no loager tbere.
3 Q. You left Morgan $t¡nlsy?
4 A Fi¡st of February.
5 Q" Fcbruary. How many communications
6 or mee"lgs, sir, would you say that you had

7 with Sunbeam ¡¡anegement h f998 afrer Mr.
I Dunlap \¡'as termioated?
9 A. Probably 12 to 15.

10 Q. So 12 to 15 what, meetings?
ll A- Mcetings.
12 O. How rn¡ny telephoae couversations
13 would you say you had?

14 A" Double that numbcr probably. And
15 let me be clear. Many of those meetings and

16 almæt all of thosc phone calls were
l7 conference cals, so the¡e would be myself,
l8 two or three people from Morgan $t¡nlsy, the

19 folks from the other þanks.
20 Q. lVere you cautioned at all, sir, by
2l anyone not to mai¡tain a w¡itteu record of
22 any of your communications with post Dunlap
23 pnnngemeut at Sunbeam?
U .{- No.
25 Q. Did you make an effort to docu¡nent
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1 Soith
2 in aryway the substatrcc of your

3 commuoic¿tioos with Sunbeam management during
4 thst timc period?

5 .4" Idid not.

6 Q. Why was thar?

7 A- Therc werc o¡hcr members of the

E team that were tbere to take the notes and

9 write any uremos Shat we wanted o¡ needed.

l0 Q. Who was doing that?

tl A" Again uaclca¡ al any particular

12 tine, but it ç'ould bc folls like Michacl
13 Ha¡t, Simon RsDkio, or maybe a more junior

L4 pcrson assigned to our group.

15 Q. to 1998, sit, wcrc you cxpccti¡g
16 litig¡tion to arisc out of the loan that

l7 Morgan Stanley Scnior Funding made lo
1E Suobeam?

19 A I pcrsonally was rx)t.

ZO Q. Wtat about i¡tcraal communícations

2L within l¡{s¡ga¡ Stanley, Morgan Stnnley Senior

22 Funding si¡, wcrc you caulioned uot ùo

23 memorialize i¡ notes or in ocoos i¡temal
U comnunicatio¡s rctati¡g to thc Sunbeam

25 tnr¡sactions?

1 smith 
P.'c 312

2 Q. t¡Vell, I'm asking you whether if you
3 received any winen co-munication of any
4 sort relating to oomnunications with Sunbe¡m
5 me"agement affer Mr. Dualap was terminated,
6 took any ûotes relating to any of those
7 comrnunications, wbether you belicve that
I those materials should still exist today, or
9 whether in the ordinary course you may have
10 disca¡ded them from time to timc?
11 ,{. I really doat know. An¡hing I
L2 had wheu we got these requests were turned
13 in
14 Q- But in between requests if you were
15 receiving thing's orgeoerat¡ng things, were
16 you under instn¡ctioo to presewc it, or did
17 |ou think if you had uo ueed for it at that
18 point in time for your personal use you could
19 discard it?
20 A- Donl recall.
2L Q. A¡e you famili¿¡ with Morgan
n, $þnlsy! policy witb respecÍ to document
ZJ destruction?
U À Not really.
25 Q. Are you familiar with Morgan

prgc 3U
I tuith
2 ,4.No
3 Q. lVae you ißtruded to keep any

4 doq¡mens and notes or E-mails that you bad,

5 tbåt you were generating and receiving in
6 cos¡redion with your cornmtmications with
7 Sunbeam mæagemeút, after Mr. Drmlapwæ
I terminated?
9 A lóntremember.
10 a. It'spcsible tbat you were

11 receivíng things ot generating thiñgs
LZ relating to yoru ømmunicatioos with Sr¡nbeam

13 management, h¡t not preserving tbm -
14 MR CLARE: O$cction
15 O. - d¡riog the tíme period afrer Mr.
16 Dunlap was terminated?
l7 MR CLARE: O$ection, fq¡¡rdation
18 Calls for speadation
19 .4- t ônt think so.

2ß 0. Doyou think whatever you had or
2I whateve¡ you generated wcruld still exist

22 today?
23 .4- [f ome -- if somebody took it or
U w€ hlnred it in, then tbcy should have it.
25 Istbat wbat you mcan?

1 Smirh 
Page 313

2 Stanley's policy tùat employees âre to
3 discard drafts,, notaE notebooks, diaries,
4 telephone logs, d€ssåge slips and other
5 doq¡ments when they are no longer considered
6 useful?
7 A- Yes,I gr¡ess fh awa¡e of lhat.
I Q. Is that tbe poticy that you
9 personally followed while you were at Morgan
l0 Stanley?
11 A Gotrid ofa lotof stuffwhen you
L2 nolongerneededit.
13 Q. Do you recall doing that or ¡rny

L4 occasion relating to the work you did
15 conceming Sunbeam?
16 À No,Idonol
L7 Q. Did you give instructioos to the

18 people in your group to rnaintain any
19 documentation they had relatinS to aûy asp€ct
20 of lhe work tbat was being done rclating to
2l Sunbeem?
n .4" Nqldidoot
23 Q- You hsve indicat€{ sir, that you
U took one fip o Flotidå, conect?
ZS A I took one trip to Florida in early
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1 Snith
2 Marc\ yes.

3 Q. Any other occasions ¡slsting to
4 work that you did for Sunbeam where you
5 traveled to Florida?
6 .A. I think on at least one more
7 occasion.
8 Q. When was that?
9 A I think it was sometime in i998.
10 It could have been more, but at least oue.
11 Q. What was the occasion for that
L2 tip?
13 A The occasion was a bnnk.sst¡¡g for
14 the three banks asd the Sunbeam management.
15 O. Do you recall whether that was
16 before or afrer Mr. Dunl^ap was fi¡ed?
fi A. It was after he was 6¡ed. This is
18 with Mr. l*vin a¡d the team.
19 0. Do you recall whether there were
Z0 any other occasions where you visited in
2l Florida concerning work being done for
22 Sunbeam?
23 .4. [.ike I say, at least once, could
24 h¿ve been twice, could have been th¡ee times,

25 but the years kind of blend.

sith 
Pase 316

a. Were there any other occasíons
where you conesponded with anyone in Florida
prior to the closing of tbe loans?

.A. Yo¡ mean Sunbeam in Florida?
O. Ye.
A. Nct to the best of my recollectiou.
O. Wht about receiving materials f¡om

Sunbeam prior to th closing of the loan
transaction?

.4. Not to tbe bes of my knowledge,
noEe.

0. Sr, wbcu you leñ the room ea¡lier
while I had a question pending, did you
disq¡ss with Mr. Oare how to respond to úe
pendingçætioa?

MR. CLARE: f i¡truct the witness
not to answer the queSion.

.4. Solwont
MR. MARKOWS(: I dont bave

an¡hing ñ¡rther.
MR- CIARE: Ndthr do L
TIIE VTDEOGRAFIER: Tb time is

4:49 and this æmpletes tbe videotape.d
deposition of Mr. Bræ Snith"
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I Smith
2 Q. Is it the case thaf before the

3 loans cloee{ the only occasiou for you to
4 tavel to Florida was yol¡r meeting in Ma¡ch?
5 Á. That is the bcst of my
6 recollection.
7 Q. What about other forms of
I com'nunicatioa in Florida prior to the closing
9 of the transactiou at the end of Ma¡ch 1998?
10 MR. CLARE: The State of Florida?
1l MR. ÌVIARKOWSKI: With Sunbeam in
LZ Florida
13 .4. I thought we went over that a
14 little bit before, but participaæ eithe¡
15 panly in some of these conversatioos,
1ó confe¡euce calts with the company
L7 Q. So there were occasions where you
18 spoke by telephone with people at Sunbeam?

19 .¿u Yes.
20 Q. Prior to the loan closing?
21 .4. Prior to the closing.
22 Q. A¡d we have s€eo your Ma¡ch 5
?3 letter to M¡. Ke¡sb, the highly confident
24 letter you s€nt to Mr. Kersh in Florida?
25 ,4. Ye.s.

ruc3l7
Snirh
(lïme noted: 4:49 p.m.)

R. BRAM SMITT{

Subscribed and swom to befo¡e me
this _ day of _,2c04.
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CTRCUIT, IN AND FOR PALM BEACH COUNTY/ FLORIDA

---x

COLEMAN (PARENT) HOLDINGS, INC. f
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MORGAN STANLEY & CO., INC.,
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----x

MORGAN STANLEY SENIOR FUNDING, TNC./
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MACANDREWS & FORBES HOLDINGS, TNC.,
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----x
VIDEOTAPED DEPOSITION of EUGENE YOO, a

witness called for examination, taken pursuant

to t,he Applicable Provisions of the Florida
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Langer, Registered Professional Reporter and
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EUGENE YOO

Massachusetts, at the off¡ces of Esquire Boston,
99 Summer Street, Boston, Massachusetts, on
Wednesday, June 16, 2004, commencing at 9:30
a.m.
APPEARANCES

KIRKLAND & ELLIS LLP

By Zhonette M. Brown, Esq.

655 Fifteenth Street, N.W.
Washington, D.C. 20005
(202) B7e-s108
For Morgan Stanley & Co.,
Morgan Stanley Senior Funding, Inc.,
and Eugene Yoo

JENNER & BLOCK LLP
By Christopher M. O'Connor, Esq.

One IBM Plaza
Chicago, IL 60611
(3t2) 222-93s0
For Coleman (Parent) Holdings, Inc.,
and MacAndrews & Forbes Holdings, Inc.
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EUGENE YOO
PROCEEDINGS

VIDEOGMPHER: Okay, we are on the record.
My name is Shawn Budd, your videographer of
Esquire Deposition Services. Today's date is
June 16, 2004 and the time is nine thirty-four.
We are here at the offices of Esquire Deposition
Services, located at 99 Summer Street, Boston,
Massachusetts, to take the videotaped deposition
of Gene Yoo in the matter of Coleman Holdings,
Inc., versus Morgan Stanley and Company, Inc.
and Morgan Stanley Senior Funding, Inc. versus
MacAndrews and Forbes Holding, Inc.

Will counsel please identifu themselves and
state whom you represent.

MR. O'CONNOR: Christopher O'Connor of
Jenner and Block on behalf of the plaintiff
Coleman Parent Holdings.

MS. BROWN: Zhonette Brown of Kirkland and
Ellis on behalf of Morgan Stanley and Morgan
Stanley Senior Funding and the witness.

VIDEOGRAPHER: And would the court reporter
please swear in the witness.

EUGENE YOO, JUNE 16, 2OO4

ESQUIRE DEPOSmON SERVICES - CHICAGO
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EUGENE YOO
EUGENE YOO,

called as a witness, being duly sworn, testified
as follows:

EXAMINATION

BY MR. O'CONNOR:
Mr. Yoo, could you please state your full name

and spell it for the record.
Full name is Eugene Kim Yoo, E-u-g-e-n-e, middle

name is K-i-m, the last name is spelled Y-o-o.
And what is your current address?
99 Waltham Street, Unit Number 1, Boston, Mass.,

02118.
Mr. Yoo, have you ever been deposed before?
No, I have not.
Let's go over some of the basic ground rules.

First, if you don't understand any of the
questions that I ask you just let me know and
I'll try and rephrase or help you out. If you
need to take a break, that's fìne, I just ask
that you don't take breaks while a question is
pending. Are those acceptable?
Yes.

Page I
EUGENE YOO

Okay. Did those attorneys ever ask you to
search for documents in your possession that
might --
Yes.
I'm sorry. -- that might relate to Sunbeam or

the Sunbeam and Coleman transaction?
Yes, they did.
Did you have any documents in your possession?
No, I did not.
Before we get started on some of the more

interesting questions, i woufd like to go
through some of your personal background. Not
that that's not interesting. But I would like
to ask you a few questions about your education
after high school.
Sure.
Where did you attend college?
I went to Boston College for my undergrad

degree.
And what was your degree in?
Computer science and business.
What year did you graduate from Boston College?
1990.
Upon graduation what did you do?
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EUGENE YOO
Okay. And also, if you could not answer

questions until I've completed the question, it
will just make the job easier for the court
reporter --
Sure.
-- so she can get our answers and our questions.

Have you ever given testimony under oath
before?
No, I have not.
Okay. And do you realize that you're under oath

today?
Yes, I do.
You're represented today by the law firm of

Kirkland and Ellis?
Yes, I am.
Are you paying for that representation?
No, I am not.
Are you aware of who is paying for that

representation?
I am not.
Do you understand that they, that Miss Brown

represents Morgan Stanley and Morgan Stanley
Senior Funding in this case?
Yes, I do.
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EUGENE YOO
A. I stafted at Goldman Sachs Co. in New York, I

was in their operations group for four years.

a. So until 1994?
A. Correct.

a. And where did you go after Goldman Sachs?
A. I attended Columbia Business School.

a. Did you graduate from Columbia?
A. Yes, I did.

a. And in what year?
A. 1996.

a. With an M.B.A.?
A. Yes, I did.

a. Any specialization in that program?
A. I concentrated in finance.

a. Upon graduation what did you do?
A. I started work full-time at Morgan Stanley in

their investment banking division.

a. Was that directly after graduation?
A. Yes.

a. You no longer are currently employed with Morgan
Stanley?

A. That's correct.

a. Okay. When did your employment with Morgan
Stanley cease?

EUGENE YOO, JUNE 16, 2OO4
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EUGENE YOO

In February of 2000.
When you left Morgan Stanley what did you do?
I went to work at Bank of America in their

investment banking group.
Was that in New York?
Yes, it was.
Are you still employed with Bank of America?
No, I am not.
When did you leave Bank of America?
In January of 2002.
And what did you do when you left Bank of

America?
I was an independent consultant for about three

years. I should say two years.
Is that your current employment?
No, I'm currently a small business owner.
And what type of business do you own?
It's a retail shop.
Any other education other than what you've

testifìed to this morning?
No.
Okay. In 1996 when you first joined Morgan

Stanley what was your position at that time?
I actually started as an intern whíle I was at

Page 12

EUGENE YOO
liaison between the lower level team and the
managing directors or the senior members of the
team.
And the same responsibilities in t997?
Yes.

And in 1998 did your responsibilities change?
Well, the description probably is the same, but

the scope probably expanded a little bit.
And what would -- what did it expand to?
Well, in 1996 my, during my first year I was
rotating through diflerent groups so I was
essentially riding alongside with other
associates and learning from them and as we
moved into 1997 and 1998 I began to take more of
that on my own.
Okay. I'm sorry, the analysts that you

supervised, those typically were college
graduates without an M.B.A.?
Yes.
What -- who did you report to in 1997 when you

were working as an associate?
There were several people. The ones that I can
remember specifically, Bob Kitts, Jim Stynes; I
don't remember anybody else.
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EUGENE YOO
Columbia and i worked there during my second
semester in their debt capital markets group.
Then I stafted full-time in August in the
investment banking division, I was an associate
at that time.
Thafs August of 1996?
Yes.
And I'm sorry/ your first position was

associate?
First full-time position was associate.
Okay. Did you ever receive a promotion at

Morgan Stanley?
No. I left prior to being up for promotion.
Can you explain the duties and responsibilities

of an associate in the investment banking
division at Morgan Stanley back in 1996?
Well, I guess it's hard to explain because there
are a lot of different positions for associates
within the investment banking division.
I'll make it easier. What were your

responsibilities in 1996 as an associate?
My responsibilities were to manage the deal

team, at least manage the analyst at the lower
level members of the team and to work as a

2t
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EUGENE YOO
Alex Fuchs?
Alex Fuchs. David Mcreary (ph.). thafs it.
ln 1997 do you recall the names of the analysts

that you supervised?
I remember some of them. Tyrone Chang, Lilly

Rafii, Andreas Boquist. It's been awhile. I
don't remember anybody else, actually.
Okay. Why did you leave Morgan Stanley in

February of 2000?
I decided to change my career direction a little
bit. I was going down a generalist path at
Morgan Stanley and I wanted to focus a little
bit more on a particular industry. And an
opportunity came up with a friend to go to Bank
of America and work in the telecom group, which
I was very interested in.
Your departure from Morgan Stanley was unrelated

to the Sunbeam transaction?
It was not related at all.
Okay. Mr. Yoo, when I refer to the Sunbeam

transaction do you understand that to mean
Morgan Stanley's engagement with Sunbeam
Corporation in 1997 and 1998 and Sunbeam's
efforts to sell the company or acquire other

a.
A.

a.

A

a.

A.

a.

A.

a

1

2

3

4
5

6

7

I
9

10

11

t2
13

14
15

16

t7
1B

19

20
2T

22
23
24
25

EUGENE YOO, JUNE 16,2OO4

ESQUIRE DEPOSTTTON SERVICES - CHICAGO

312.782.8087 800.708.8087 FAX 312.704.4950

4 (Pages 10 to 13)

16dv-000509



I
2
34.
4Q.
5

6
7
84.
sQ.

10

11 A.
L2 a.
13

l4
15
16
t7 A.
18 a.
19
20
2t A.

22 a.
23
24 A.
25

Page 14

EUGENE YOO

businesses?
Yes.

Sir, are you familiar with, with my client
Coleman Parent Holdings, Inc. which prior to the
sale to Sunbeam owned approximately 82 percent
of the stock of Coleman Company, Inc.?
Yes.

Okay. Are you familiar, sir, with my client's
claims against Morgan Stanley and Company?
I am somewhat familiar with them.
What is your understanding of that lawsuit?

MS, BROWN: I'm going to object and
instruct you not to answer to the extent that
your answer would reveal any communications that
you had with counsel.
I guess I can't answer that.
Okay. Are you aware, sir, that Morgan

Stanley -- let me ask you. Are you familiar
with the entity Morgan Stanley Senior Funding?
Somewhat familiar.
Okay. What is your understanding of that

entity?
From what I understand it is an organization set

up within Morgan Stanley to provide senior

Page 16

EUGENE YOO
What happened to your documents when you left

the company?
All of my deal-related documents were left in my
office. They were in my files on my, in my
bookshelf. I don't know what happened to them
after that.
Were you told to leave your deal documents in

your office?
I was never really told anything specifically

about them, but I just assume that they were
documents that I shouldn't be taking with me.
Mr. Yoo, when was the first time that you were

contacted by attorneys for Morgan Stanle¡r or
Morgan Stanley Senior Funding in connection with
these lawsuits?
I don't remember precisely. I believe it was

sometime in early 2004.
Do you remember who you spoke with?
Tom Clare.
Did you speak with any other attorneys for

Morgan Stanley?
No.
Did any in-house attorneys from Morgan Stanley

contact you concerning this case?
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EUGENE YOO
lending to clients.
Were you ever employed, sir, by Morgan Stanley

Senior Funding?
No, I was not.
Are you aware that Morgan Stanley Senior Funding

has filed a lawsuit against Coleman Parent
Holdings and MacAndrews and Forbes Holdings?
Yes, I was.
Are you familiar with that lawsuit?
Not very familiar.
Okay. What is your understanding of that

lawsuit?
From what I understand Morgan Stanley Senior

Funding is suing in an effort to recover some of
the loan proceeds it had lent out.
Have you read that Complaint?
No, I have not.
Did anyone consult you about that Complaint

prior to its filing?
No.
Mr. Yoo, when you left Morgan Stanley in

February of 2000 did you take any documents with
you?
No.
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EUGENE YOO
No.
Mr. Yoo, do you have any continuing contact with

your former colleagues at Morgan Stanfey?
I keep in touch with a few folks on a sporadic

basis but I don't really talk to anyone on a
regular basis. Just whoever I happen to run
into.
Do you recall any of those people; the names of

those people?
Xavier Stationberg (ph.). Who else did I run
into? Davis Mcreary, Tyrone Chang. That's
probably about it.
When is the last time that you spoke with

Mr. Change?
Let's see, almost a year ago now. It was late

spring of last year when I was in Los Angeles.
Have you spoken to any current or former Morgan

Stanley employees concerning these lawsuits or
your testimony here today?
No.
Sir, do you have any business relationships,

existing business relationships with Morgan
Stanley as a result of any of your prior deals
or current business relationships?
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EUGENE YOO
No, nothing.
What did you do to prepare for your deposítion

today?
I met yesterday with Zhonette Brown and she

filled me in on the details of the case and what
was --

MS. Brown: You don't need to reveal
communications between counsel.
Right.
Did you review any documents?
Yes.
Did any of those documents refresh your

recollection of any of the facts or events
concerning the Sunbeam/Coleman transaction?
Not really.
Did you review any deposition testimony?
No, I did not.
Was any deposition testimony read to you or

described to you?
No.
How long did you meet with Miss Brown?
Just a few hours.
Have you ever been contacted by any state or

federal regulators in connection with your
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EUGENE YOO
There was a document retention policy which, at
least for the MNA group; I don't recall what it
WAS NOW.

Did you file those policies?
I hope I did.
Did you receive any specific instructions on

preserving e-mail?
No, not really.
Mr. Yoo, I'm going to show you what's been

previously marked as CPH Exhibit 6. Mr. Yoo,
have you seen this document before?
No, I haven't seen this one.

MS. Brown: Just for the record, when you
ask him whether he's seen documents before, he
will exclude any documents that he saw during
his preparation.

MR. O'CONNOR: Correct. That's fine.
Sir, could I point your attention to the first

paragraph under file maintenance or it reads,
"file should be kept lean and unnecessary
material should be discarded on a regular
basis." Do you see that?
Yes, I do.
Do you recall that being part of the document .
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EUGENE YOO
employment at Morgan Stanley?

A. No.

a. While you were employed at Morgan Stanley did
you use e-mail?

A. Yes, I did.

a. Did you ever print out any of the e-mail
messages that you sent or received?

A. I'm sure I printed some at some point.

a. Did you personally create any documents in

connection with the Sunbeam engagement?
A. Yes, I did.
a. What did you do with those documents?
A. It depends on what documents you're talking

about specifically.

a. Well, the deal, the deal documents, --
A. I mean.

a. - other than keeping them in your office when
you walked out?

A. The original files I guess were at Morgan
Stanley still in electronic format; I don't have
any of the hard copies.

a. While you were employed at Morgan Stanley were
you aware of any document retention or
destruction policies?
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EUGENE YOO
retention policy at Morgan Stanley while you
were employed at the company?

A. I do recafl that, yes.

a. Do you have an understanding of why files should
be kept lean at Morgan Stanley?

A. I don't know precisely why.

a. Did you keep your fìles lean in accordance with
this policy, sir?

A. Well, I mean, I would throw out things that I
thought were unnecessary on an ongoing basis.
You know, paper tends to pile up pretty quickly.

a. How would you make the decision whether to
retain or keep documents in connection with the
Sunbeam engagement?

A. I don't know what my - I don't know if there
was a methodology. Anything that I considered
to be a finished product I usually kept anything
that was a work in progress or if there were
final versions of it I usually through out.

a. Were you instructed by anyone to discard
documents that were not ¡n their final form?

A. No. I was never instructed in any way to
discard anything, or not to discard anything.

a. You can set that aside.

2t
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EUGENE YOO

Mr. Yoo, do you recall that Morgan Stanley
began working with Sunbeam in the spring of 1997

to identiff opportunities for the sale of
Sunbeam Corporation?
Yes, I do.
When was your first involvement on the Sunbeam

engagement?
I was involved nearly from the beginning when we

first began to pitch for the business with
Sunbeam, when Al became, Al Dunlap became CEO.

Do you recall who asked you to join the team to
prepare that pitch?

At the time I was an associate in the associate
pool and I was doing my MNA rotation and I was
next up for the assignment when it came up.
What do you recall doing to assist Morgan

Stanley in preparing the pitch to Sunbeam?
Do you want me to go through all of it?
Sure.
We, we, from what I can remember we went through

the history of, you know, where Sunbeam was at
that time and the difficulties that it was in.

The reasons they had brought on Al Dunlap as

CEO. We did some research on Al Dunlap's prior,
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EUGENE YOO
No.
Were you aware at that time, sir, that Morgan

Stanley was in competition with other investment
banks for the Sunbeam engagement?
I didn't have any firsthand knowledge about who

else was in competit¡on for the business.
But pad of this exercise -- paft of this

exercise, sir, was to show Sunbeam why Sunbeam
should choose Morgan Stanley as its investment
bankers as opposed to another company; is that
correct?
Yes.
Do you recall when Sunbeam formally engaged

Morgan Stanley as its advisers?
Again, I don't know the exact date; I believe it

was somewhere around September or October of
'97.
Do you recall, sir, how many hours you worked on

the Sunbeam matter pr¡or to that formal
engagement?
I don't know exactly how many.
Would it be in the hundreds of hours?
That's most likely correct.
Okay. Did you ever keep track of your time
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EUGENE YOO
prior work at places like Kimberly-Clark or
Scott Paper, I guess, to just kind of get a

sense of who he was and what he had done. We
did quite a bit of analysis on Sunbeam itself;
financial analysis.
Anything else that you can recall?
No, not really.
Okay. What was the purpose of this research

into Sunbeam and Al Dunlap in connection with
this pitch to Sunbeam?
Well, it was really just to make sure that we
knew all of the facts before we went into the
meeting, to make sure that we knew the
situation, knew everything about who it was that
we were presenting to and making sure that the
presentation was, you know, on top of
everything.
Do you recall when this presentation occurred?
I don't know specifically. It was sometime in
the spring of 7997.
Who else worked with you on preparing this

pitch?
Alex Fuchs, Bob Kitts, Jim Stynes, Tyrone Chang.
Anyone else?
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working on Sunbeam, the Sunbeam matter?
We kept time sheets as a regular process in our
time keeping process in the U.S. banking group.
What information did you record on those time

sheets?
lust the hours that we, we would bill our hours

for different clients. That's about it.
You wouldn't provide descriptions, general or

detailed descriptions of the work that you
performed?
No.
Okay. Was that time submitted on a regular

basis? Like a weekly basis?
I don't remember exactly. I think it was either

weekly or biweekly.
Okay. I'm going to show you what's been

previously marked as CPH Exhibit 163. My first
question, sir, is have you ever seen this
document before?
No, I have not.
You'll notice on the first page of Exhibit 163

is a listing of employees at Morgan Stanley and
you'll see that the second to the last is your
name, Gene Yoo?
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Yes.
Okay. If you follow the line over to

year-to-date hours there's an entry for 356?
Okay.
And it appears that this document reflects as

you'll see in the right hand, just below the
upper right-hand corner for fiscal year 1997?
Yes.
Does that number seem accurate for your work on

the Sunbeam engagement in 1997?

I couldn't tell. But it seems right.
Okay. If you would flip, sir, to the last page

of this document. You'll see that there are
entries across from your name for August,
September and October of I47 in August, 115 in
September and 94 in October. Do you see those,
sir?
Yes, I do.
Okay. And if you flip to the page previous to

that which is 80429. And across from your name
for April, May, June and July there are no hours
entered?
Uh-huh.
Do you know why there would be no hours entered
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about fìve or six months between.
Between the time that you, that Morgan Stanley

provided the pitch to Sunbeam and the formal
engagement agreement, did you continue to work
on the Sunbeam transaction identifoing these
ideas?
I don't recall specifìcally. But, you know, I

would think that, I think -- I'm pretty sure I
did work on it somewhat. I don't know how much.
When you say you worked on ideas for Sunbeam,

what do you mean by that?
Well, in coming out of, coming out of the
initial meeting, you know, the idea was that
they were either looking to sell the company or
to find targets, at least, you know, that was
the thought. And so were trying to come up with
ideas that might turn into something more
tangible in terms of a transaction.
Did you attend that pitch to Sunbeam?
No, I did not.
Okay. Do you know what Morgan Stanley's primary

mission was coming out of that meeting with
Sunbeam?

MS. Brown: Object to form.
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in for those months in t997?
I don't know.
Did you work on the Sunbeam engagement in April

through July of 1997?
Yes, I did.
Okay. So then on the first page of CPH Exhibit

163 the year-to-date hours of 356 probably is

not an accurate representation of the hours that
you worked on the Sunbeam engagement in 1997?
I couldn't tell. I'm not sure how the, the time

keeping department allocated the hours to the
months.
Set that aside. I'm trying to get a sense of an

overview of the scope of your involvement on the
Sunbeam engagement. You test¡f¡ed that you were
involved in preparing the pitch to Sunbeam;
after that assignment what did you work on?
For Sunbeam?
Yes.
After the pitch I guess it was just continuing
to try to come up with ideas for Sunbeam and
seeing if there were any other situations that
came up that might peak their interests. But we
weren't really formally engaged for I think

Page 29
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I don't know exactly what came out of the
meeting. I wasn't there. I didn't hear what
they said.
Did anyone tell you that the primary focus in

1997 was to find a buyer for Sunbeam to sell
Sunbeam Corporation?
They never said that that was the primary focus.
Other than identifying these other potential

ideas for Sunbeam what else did you do on the
engagement?
From what I remember, before being formally

engaged most of the work was really just keeping
up with current events on the company or the
industry, making sure that we werer you know, on
top of getting all of the latest financial
filings or earnings releases, any news that came
out, any announcements that they made.
Did you ever attend any meetings with potential

buyers or acquisition targets?
I personally did not attend any of those

meetings.
Did you prepare any documents for other members

of the Morgan Stanley team in connection with
explorin g strategic alternatives for Sunbeam ?
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Yes, I did.
What ãre the types of documents that you recall

drafting?
Again, I don't recall specifìcally, but the

documents mostly were descriptive materials
about Sunbeam, describing the company,
fìnancials, that's about it.
Did you prepare any of the transaction documents

related to the acquisition of the Coleman
Company?

MS. Brown: Object to the form.
I'm not sure what you mean by --
Purchase agreement.
No, I did not.
Were you involved in preparing any of the

financing documents in connection with that
deal?
No, I was not.
Were you involved in preparing any documents

analyzing potential synergies of a combination
involving Sunbeam and another company?

MS. Brown: Object to form.
I'm not sure what documents you're referring to.
Are you aware of the concept of synergies?
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a.
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EUGENE Yoo 
Pase 32

growth plan going forward.

a. Any other aspects of due diligence that you
recall that you perl'ormed?

A. And then just the standard, you know, MNA type
of due diligence, going through financial
filings, public documents.

a. As paft of that fìnancial due diligence did you
look at anything other than publicly filed
documents?

MS. Brown: Object to form.
A. I'm not sure what you mean.

a. Well, what types of public documents would you
look at in conducting the MNA due diligence that
you sPoke of)

A. For -- again, for this transaction, from what I
remember, the types of things we looked at were
fìlings with the SEC, any press releases that
the company put out or any other, any of the
other companies in its industry, any new stories
that came out on any of the relevant companies.
Any, you know, any publicly available equity
research.

a. In addition to those sources of information did

, you look at any non-public information in
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Yes.
Okay. Did you personally prepare any documents

that sought to analyze potential synergies,
assuming the transaction would occur between
Sunbeam and another company?

MS. Brown: Object to form.
Or peform a synergies analysis.
I'm sure we did some that were paft of the

standard investment banking analysis. I don't
recall specifically which documents we did.
Did you perform any due diligence of Sunbeam?
The Morgan Stanley team did.
What did you do personally, if anything, to

conduct due diligence on Sunbeam?
From what I remember we had, we had done

interviews of the management team, the senior
management team, and we also visited their
headquarters in Florida. We also met with the
heads of all of the different divisions. We
were given a presentation on their new business
plan. We spent some time with Russ Kirsch the
CFO and Don Oosi, I believe he was the COO, and
they spent a good deal of time giving us a lot
of the detail on the turn around plan and the

1

24.
3Q.
4
5

6
7
BQ.
94.

10
11

12 a.
13 A.
L4 a.
15

16 A.
t7
1B

19

20
2t
22
23
24
25

Page 33

EUGENE YOO

conducting this MNA fìnancing due diligence?
Again, I'm not sure what you mean by.
Documents that someone on the streei wouldn't

have access to. Not filed with the SEC or
otherwise publicly available.
I can't think of anything.
Were you involved on the roadshow for the

debenture offering?
No.

Do you recall that happening?
I sort of recall, you know, the time it was
happening. But I wasn't paft of it at all. I
wasn't part of the financing process.

Do you recall when the deal closed, the Coleman
deal closed?
I think it was spring of 2000. I'm sorry.

Spring of 1998.
After that transaction closed did you continue

to work on the Sunbeam engagement?
MS. Brown: Object to the form.

It depends on how you define Sunbeam engagement.
I'm just trying to get a sense of every aspect

of the engagement that you worked on. After
Sunbeam acquired the Coleman Company did you
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continue to work for Sunbeam in developing
strategic opt¡ons for the company?
No.
Did you work on any other deals other than

Sunbeam when you were an associate in 1997 and
1998?
Yes.
What were those deals?
I can't recall specifically what was happening

at the time. We were - I think the only two
that I can remember specifically we were working
on a sale of a division for General Motors and
we were looking at strategic alternatives for a

technology client on the west coast.
ln 1997 what percentage of your time did you

devote to the Sunbeam engagement?
In 1997?
Yes.
My best guess, somewhere between a third and a

half.
In the first three months of 1998 do you recall

what percentage of your time was devoted to the
Sunbeam engagement?
Again, my best guess is about the same.
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a
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sir, what you were working on in April, May and
June of 1998 for Sunbeam?
From what I can remember I believe what this is

was we were looking aÇ or we were in the middle
of selling one of the Coleman divisions.
And that was after Sunbeam acquíred the Coleman

Company?
That was post closing, yes.

Do you recall why Sunbeam was, attempted to sell
divisions of Coleman after the transaction was
closed in March?
I don't know the reasons behind it. They were

very small, though.
Small divisions?
Very small divisions, yes.

In the spring of t997 while you were preparing
the pitch to Sunbeam, did you know why Sunbeam
intended to pursue these strategic alternatives?

MS. Brown: Objection. Foundation.
I have no idea.
No one ever expressed Sunbeam's intentions to

you in the spring of 1997?
MS. Brown: Objection. Form.

I'm not sure what you mean by that.

1

2

3

44.
5

6

7Q.
I
94.
10 a.
11

t2
13 A.

L4

1s a.
16 A.

L7 a.
1B

19

20

a.
A,

a.

A.

a.

A.

a.

Page 35

EUGENE YOO
A third to a half of your time?
(Witness nods in the affìrmative.)

MR. O'CONNOR: I'll ask the court repofter
to mark the next exhibit as CPH 217.

(Deposition Exhibit 217 marked for
identification.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 217. This is what appears to be
a 1998 fiscal year hours report.
Uh-huh.
You'll see again that your name is listed as an

employee with year-to-date hours of 1,286. And
if you turn, sir, to the second page of this
document. For your hours repoft for December
indicates 361; January, 289; February, L23;in
March, 106. Do you believe, sir, that to be an
accurate representatìon of the time that you
worked on the Sunbeam engagement in those
months?
And I -- I couldn't tell you for sure.
And if you could turn then to page 80433 of

Exhibit 217. You'll see across from your name
for April it reflects 169 hours. The same for
May and then 69 hours in June. Do you recall,

I
2

3

4
5

6
7
B

9
10
11

T2

13

T4

15

16

T7

1B

19

20
2T

22
23
24
25

1

2Q.
3

4
5

64.
7
8

9

10 a.
11

t2 A.
13 a.
T4

15 A.
16

L7 a.
18 A.

1e a.
20
2I A.

22 a,
23
24 A.

2s a.

Page 37

EUGENE YOO
Mr. Kitts or Mr. Stynes never advised the team

at Morgan Stanley why they were preparing a
pitch to Sunbeam other than to get the business
from Sunbeam?
For me at the time? I was a first year

associate and it was my first MNA transaction.
And I was more concerned with just getting the
work done.
Did you have a lot of contact, sir, with

Mr. Kitts or Mr. Stynes?
Not in the spring of 1997.
When did you begin to have more contacts with

those individuals?
It sort of grew over the year. Probably came
more regular by the end of 1997.
Who did you regularly report to in L997?
For the Sunbeam transaction?
Correct.

MS. Brown: Asked and answered.
For the most paft it was Alex Fuchs.
So if you had a question typically would you go

see Mr. Fuchs?
Typically.
Okay. Sir, I'm handing you what's been

EUGENE YOO, JUNE 16, 2OO4

ESQUIRE DEPOSITION SERVICES - CHICAGO

312.782.8087 800.708.8087 F4X312.704.4950

10 (Pages 34 to 37)

16dv-000515



1

2
3

4
5

6
7
8
9

10

11

L2

13

t4
15

16

17
18

19
20
2L
22
23
24
25

A.

a.

Page 38

EUGENE YOO

prev¡ously marked as CPH Exhibit 77. It's a

one-page document that appears to be a news
release dated April 4th of t997. Have you seen
this document before? Or this press release.
Not necessarily in this form.
I don't recall exactly.
In the fìrst paragraph you'll see that it

states, "that Sunbeam Corp. has begun
interviewing investment bankers to consider
options that include making hostile takeovers of
as much as five billion or selling the company,
chairman Al Dunlap said." Does that refresh
your recollection of Sunbeam's intention in the
spring of 1997 in pursuing strategic
alternatives?

MS. Brown: Object to form.
Again, I don't really remember. I don't really
remember much about, you know, the reasoning
behind a lot of what we were doing at the time.
if you look at the last paragraph where it lists

the names of some companies. Chase Manhattan,
Goldman Sachs, JP Morgan and Company; does that
refresh your recollection, sir, of the other
banks that were competing with Morgan Stanley
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You testified earlier this morning that you

researched Al Dunlap and his h¡story with other
companies; --
(Witness nods in the affìrmative.)
-- is that correct?
That's correct.
What did you learn about Mr. Dunlap in

conducting that research?
It's a long time ago. I don't remember much

about the specifics of what we learned.
Generally speaking he had a reputation for
turning around troubled companies.
Did you understand that his involvement at

Sunbeam as the CEO was intended by the board of
Sunbeam to utilize his turn around capabilities?
I don't know anything about what the board

intended.
In your review of Sunbeam's historical financial

information did you learn that Sunbeam prior to
Mr. Dunlap's arrival was in need of financial or
business restructuring?

MS. Brown: Object to form.
I'm not sure -- can you be a little more

specific with that?
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for the Sunbeam engagement?

A. At the time, like I said, I really didn't know
who else was competing for the business.

a. Set that aside. I'm going to show you what's
been previously marked as CPH Exhibit 78. CPH

Exhíbit 78 is a, it's a two part e-mail, the
first is dated April 13th of 1997, authored by
Tyrone Chang and the second is dated April 15th
of 1997. Have you seen this e-mail before?

A. No, I've never seen this.

a. You did not direct Mr. Chang to send out this
e-mail?

A. I don't recall.

a. Did Mr. Chang report to anyone else besides
yourself on the Sunbeam engagement?

A. He also reported directly to Alex Fuchs on
occasion. Alex and Tyrone were part of a

subgroup called business development. And I was
on loan on my rotation to business development.

a. Okay. Set that aside. ln L997 what was your
understanding of Al Dunlap's business
reputation?

A. I didn't know much about him prior to being
brought onto the assignment.

2t
22
23
24
25

' EUGENE Yoo 
Pase4l

a. Do you have any recollection, sir, of why
Mr. Dunlap was hired by the Sunbeam board to be
the CEO of Sunbeam in 1996?

MS. Brown: Objection. Foundation.
A. I don't recall.

a. I'm sorry?
A. I don't recall -- I don't recall anything about

that.
a. Did you review any documents or speak to anyone

in order to determine whether Mr. Dunlap was
peforming a turn around of Sunbeam?

MS. Brown: Objection. Form.
A. I, as far as what Al was brought in to do at

Sunbeam, again, we didn't, you know, until we
had started working on the prolect I didn't
really know much about it. I had just, I knew
there was a headline about it, but that was
about it.

a. And my question was once you started digging
into the information about Sunbeam's historical
and anticipated growth, did you come to learn
that Al Dunlap was touting the turn around of
the Sunbeam Corporation under his leadership?

MS. Brown: Object to form.
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I'm not sure what he was touting.
Let me show you, sir, whafs been previously

marked as CPH Exhibit 170. My first question,
Mr. Yoo, is whether you've seen this document
before?
I don't believe I have.
Do you know if anyone at Morgan Stanley was

involved in drafting this document?
I don't know.
I'm going to show you what's previously been

marked as CPH Exhibit 80. This is a document
entitled Memorandum Regarding the Information
Request. Subject: Allen Dunlap's track record.
Have you seen this document before?
I don't think so. It doesn't look familiar.
Did you read Mr. Dunlap's book Mean Business in

connection with the Sunbeam engagement?
Actually, I did not.
Did you read any portions of that book?
I think I did read portions of it. But I didn't

think there was much in there to gain so I
didn't really read much, most of it.
Did you ask Mr. Chang to research Mr. Dunlap's

track record?
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conducted research on Mr. Dunlap, who he was and
what he did, what did you do?
Mostly from what I remember it was, again, going

through prior fìnancials from his past companies
or pulling up news articles from, from his prior
deals.
But you don't recall doing that for Cavenham?
Again, I don't remember specifically what we did
for Cavenham.
If you could turn back to CPH Exhibit 170. The

second paragraph. There's a discussion of
Mr. Dunlap's tenure at Scott Paper Company?
Uh-huh.
Take a second to read that, please.

(Witness reviewing.) Okay.
Do you recall reviewing Scott Paper's financial

condition or news reports about Scott Paper in
connection with your work on the Sunbeam
engagement?
I do recall that we did do some, some work on
looking at Scott. I think that was the, the
biggest of the, or the most notable of his turn
around.
Did you confirm, sir, that Mr. Dunlap indeed
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I don't remember if it was me specifically who

asked him or if it was something that Bob or
Alex had asked.
In the second paragraph there's a reference to a

Cavenham Forest Industries?
Uh-huh.
And, quote, the turn around orchestrated by

Albert Dunlap and completed under his leadership
culminating in the sale of the company in 1990.
Do you see that, sir?
Yes.
Did you investigate the -- did you investigate

Dunlap's turn around of Cavenham Forest

Industries in connection with the Sunbeam
engagement?
Could you be a little bit more specific when you

say "investigate."
Did you do anything to review the financial or

business condition of that company before and
after Al Dunlap's arrival at that company to
orchestrate a turn around?
I don't remember specifìcally what analysis we

had done on his prior tenures.
Mr. Yoo, when you testifìed earlier that you
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a
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conducted a successful turn around of Scott
Paper Company?

MS. Brown: Object to form.
How do you define successful?
Well, what do you recall doing to review

Dunlap's turn around of Scott Paper Company?
The only thing I can remember for sure was sort
of a before and after look at the financials of
Scott before Dunlap had arrived. And Scott
after it had arrived. And the return to the
Scott shareholders.
What do you recall learning?
I'm sorry.
What do you recall learning from that exercise?
At the time it seemed like it was a good deal

for the Scott shareholders. I don't know how it
turned out now, but.
Do you recall why you believed that at the time?
I don't know any specifics. I don't remember

anything.
Have you come across any information subsequent

to that investigation of Scott Paper that leads
you to believe that Dunlap did not complete a

successful turn around of the company?
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MS. Brown: Object to the form.

A. I haven't really, you know, I haven't really
looked at it since.

a. What was the purpose of Morgan Stanley's
research into Mr. Dunlap's background and his
performance in turning around companies prior to
Sunbeam?

MS. Brown: Asked and answered.
A. I'm sorry, could you repeat that again.

a. Sure. Could you read back the question.
(Prior testimony read back.)

"What was the purpose of Morgan
Stanley's research into
Mr. Dunlap's background and his
performance in turning around
companies prior to Sunbeam?"

A. I think as I said before we were trying to make
sure that we understood, you know, we fully
understood all of the aspects of the meeting, of
the company and the situation and Al before
going into the meeting.

a. Were you also trying to understand whether
Dunlap's turn around of companies, where he was
CEO prior to Sunbeam were in fact true turn
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Strong had a relationship with Mr. Dunlap prior
to Dunlap's arrival at Sunbeam?
No, I didn't know that.
I'm handing you what's previously been marked as

CPH Exhibit 68. Have you seen this document
before, Mr. Yoo?

Yes, I have.
When do you recall seeing this document?
I don't know exactly, but it was maybe a few

weeks after the afticle was published.

So that would be a few weeks after January 15th
of 1996?
Yes.
Do you recall why you saw this document?
No, I don't.
Did you read this document in connection with

the Sunbeam engagement or did you read it
outside of your work at Morgan Stanley?
I don't recall.
Did you read the entire afticle in 1996?
In t997?
In 1996.
No.
Just so we're clear, sir, the, it appears the

1
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44.
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arounds of those companies?

MS. Brown: Object to form.
I don't know.
No one ever mentioned to you that there might be

some question as to whether his turnaround at
Scott Paper was successful or real?
No, not as far as I can remember, that never

came up.
What did you do with the information that you

learned about Mr. Dunlap beyond preparing the
pitch to Sunbeam?
All of the information pretty much went to Alex
and Bob and Jim.
That's Mr. Fuchs, Mr. Kitts and Mr. Stynes?
Yes.
Do you know what they did with that information?
I don't know.
Did you know, Mr. Yoo, that Morgan Stanley had a

prior relationship with Mr. Dunlap before his
arrival at Sunbeam?
I didn't know.
Do you know Bill Strong at Morgan Stanley?
I met him a few times.
So you were not aware at the time that Bill
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article was written in January of 1996, in the
upper left-hand corner.
Oh, okay.
There's also a date on the bottom right-hand

corner of July 16th of 1997. Just so we're
clear, sir, do you recall reading this document
a couple of weeks after January 15th of 1996 or
a couple of weeks after July 16th of 1997?
I don't know, I don't remember exactly when I
read it. But probably sometime around the time
that it was published.
Did you have any discussions with anyone at

Morgan Stanley about the contents of this
adicle?
I don't remember anything specifically.
Anything generally?
Not about this article itself.
What do you recall discussing with members at

Morgan Stanley about Mr. Dunlap's peformance at
Scott Paper?

MS. Brown: Object to form.
Other than the analysis that we had done there
wasn't really much other discussion on that.
After the first meeting we didn't really spend a
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lot of time looking back at Scott.
You don't recall any discussions about the

accuracy of the information in this a¡ticle?
Not, there were no discussions about the

accuracy of the article.
Do you recall what your reaction was after

reading this article?
I recall thinking that it was humorous at the

time. And I don't know who I was talking to,
but the only thing I can remember talking about
the article was how people who went into turn
around situations tended to get a bad

reputation. But that was the only thing I could
remember.
Why did you think that the article was humorous?
The, some of the outrageous, I think if this is

the one I'm thinking about, some of the
outrageous numbers or some of the things that
they were saying about Al seemed to be funny.
When you say "outrageous numbers" are you

referring to the numbers relating to Scott Paper

in the turn around?
No, just the, you know, they're talking about,

for instance, here,225 percent stock gain and
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Mr. Dunlap, you don't recall ever seeking out
information to confirm or deny that information?
I don't think there was any way we could prove

either way.
Did you ask Mr. Dunlap?
I didn't really talk to him about this.
Did you ever speak to Mr. Dunlap?
I did speak to him probably once or twice.
Did you ever discuss his performance at Scott

Paper?
No.
What did you discuss with Mr, Dunlap?
Nothing, really. It was just, he would walk
into a meeting that I was attending and we would
say hello. He would ask how things were going
and that's it.
Did you discuss with anyone the information

contained in the Shredder article?
MS. Brown: Object to form.

Again, I don't remember ever talking to anyone
specifically about this adicle. You know, just
talking about Sunbeam in general and that's part
of the deal.
Did you ever tell anyone at Morgan Stanley that
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adding 6.3 billion of company value; it was just
kind of funny that, you know, it was all being
linked to one event, so.
And why was that funny to you?

I don't know. The -- there are a lot of things
that can take place over a long period. I just
thought it was funny they were putting it all on
one thing.
What was that one thing?
It seemed like they were attributing it all to

Al.
Did you believe that Mr. Dunlap was not

responsible for the stock price increase?
I mean, I didn't know either way. It seemed

like that was the assumption that they were
making in the afticle.
Did you ever investigate whether Mr. Dunlap had

indeed added 6.3 billion in value in stock, or
to Scott Paper?

MS. Brown: Object to form.
I don't, I don't remember -- I didn't really

know either way, you know.
So other than thinking that it was funny that

they had attributed these increases to
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you thought that this article was humorous?
I don't remember. I don't remember who I was

talking to.
Do you recall talking to anyone at Morgan

Stanley about the outrageous numbers in this
afticle?

MS. Brown: Object to form.
Mischaracterization.
No, I don't really. I just remember, again, I

think this was -- I don't recall where -- I
don't recall when exactly I read this in

relation to the time line. Yeah, I don't recall
ever talking about this article specifically, or
bringing this up or anything about this afticle
before.
You also said that after reviewing this afticle

you thought that people who did turn around work
received bad reputations; why is that?

MS. Brown: Objection. Vague sentence,
mischaracterizes his testimony.
I don't remember exactly who it was, but I just

remember, I think there were a few articles that
came out at that time about people who were
involved in, you know, difficult situation at
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companies. That's the only thing I can remember
abôut that connection or that aspect of it. For
some reason I just happened to read a few
articles at the time that talked about different
people doing, or working in similar situations.
And they all seemed to be very negative about
those people.
Did you believe that Mr. Dunlap was receiving a

bad reputation as a result of his turn around
work?

MS. Brown: Object to form.
I didn't really know. I mean, I didn't really
know, at least at the time I was reading the
article I wasn't really thinking about, I wasn't
concentrating on the specifics of his work.
Was that information you sought to acquire in

your review of his performance at companies
prior to Sunbeam?

MS. Brown: Object to form.
I'm not sure what you mean.
Well, as paft of your research into Mr. Dunlap's

history did you feel that it was important for
you to determine whether Mr. Dunlap received,
unfairly received a bad reputation for his turn

Like
good
out.
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Paper prior to its sale?

MS. Brown: Object to form.
A. That's his opinion.

a. Did you ever reach that opinion one way or the
other?

A. Did I personally reach that opinion?

a. Risht.
A. I said, at the time I thought he had done a

job. You know, the numbers seemed to work

a. Did anyone at Morgan Stanley disagree with that
opinion to your knowledge?

A. Not that I can remember.
MS. Brown: Let's take a break.
MR. O'CONNOR: Can I go for about two more

minutes?
MS. Brown: Okay.

a. Sir, I'm going to show you a copy of an exhibit
previously marked CPH 148. Have you seen this
document, sir?

A. Yes, I have.

a. When did you first see this document?
A. I believe I wrote it.
Q, This is your handwriting?
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around work?
MS. Brown: Object to form.

As part of our work at Morgan Stanley, you know,
we weren't really looking at his reputation, you

know, whether, we weren't looking really at that
angle of it, we were just looking at his results
and what had he actually done.
Was his reputation immaterial to your work in

connection with Sunbeam, the Sunbeam engagement?
MS. Brown: Object to form. Argumentative.

I mean, I don't know what it related to in terms
of the engagement with Morgan Stanley and

Sunbeam. My part of it was just, you know, my
focus at that time in that deal was just to
perform the analysis on what we looked at at
Scott.
What was your conclusion after performing that

analysis?
As I said before, I think at the time it looked
like the numbers were pretty good.
And what do you mean by "pret$ good"? That

they were accurate?
I don't know what you mean by "accurate."
Whether Mr. Dunlap truly turned around Scott

t7
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a.
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a.
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I think so.
Do you recall why you prepared this document?
I don't know exactly. It looks like I'm taking

notes on something.
It appears that you're taking notes on

Mr. Dunlap's performance at Scott Paper; is that
fair to say, -

MS. Brown: Objection.
-- in the left hand column?

MS. Brown: Object to form.
Mischaracterization.
I think I was actually taking notes oh the

afticle, from the news afticle.
If you flip back to CPH Exhibit 68. The next to

the last paragraph which appears on Morgan
Stanley 3996. There's information in that
paragraph concerning 11,000 people that were
eliminated, 11,000 jobs elíminated at Scott
Paper,TI percent headquafter staff, 50 percent
of the managers and 20 percent of the hourly
workers. That information is also contained in
your handwriting notes on CPH Exhibit 148; is
that correct?
Which page are you on? I'm sorry.
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It's page 2 of the Shredder afticle, CPH Exhibit
68.
Okay.
It's the next to the last paragraph.
Okay. Okay.
And my question, sír, was the information

contained in this afticle in that paragraph
that's also reflected in your handwritten notes
in CPH 148 correct?
It appears to be.
Do you recall, sir, why when thinking that this

information was humorous you were taking notes
of that information as reflected in CPH Exhibit
148?

MS. Brown: Object to form.
Mischaracterization. Assumes facts not in
evidence.
I don't know, again, I don't recall when I read

the article the first time. And I don't know
when I wrote this.
Do you have any general recollection of when you

wrote the information on CPH Exhibit 148?
I don't know specifically. I would have to

guess.
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Correct.
Again, I think I was just taking notes from the
article. I think that's what actually happened
or what they were saying they had achieved.
Did you ever investigate whether there were 600

million in synergies and cost reductions as a
result of that transaction?
Again, I don't remember the specifics of how we
did the analysis on Scott Paper, I would think
that we went back and looked at, you know, some
of the financial performance of both. But I
don't remember exactly what we did.
And you don't recall why you prepared this

document which has been marked as CPH Exhibit
t48?
No. I think that, you know, I don't remember

why exactly.
Do you remember what was done with this

document?
No.
Did you provide it to anybody?
No. I wouldn't have given something like this

to anyone.
Was it used to create any documents in
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You also see on Exhibit CPH Exhibit 148 fourth

from the bottom there is an asterisk which
states "volume driven plan, arrow, prop up for
sale."
Uh-huh.
Do you know what that refers to?
Again, I don't know. I think it was just
something that I had written from the news
article.
You don't recall whether you investigated,

whether Dunlap pursued a volume driven plan at
Scott Paper to prop it up for sale?
There's nothing here. There was no discussion
of that kind of, that I know of.
On CPH Exhibit 148 there is a column entitled

Kimberfy-Clark. Do you recall, sir, that Scott
Paper was sold to Kimberly-Clark?
Yes.
And you'll see there's a hand notation of 600

million in synergies and cost reductions?
Uh-huh.
Synergies and cost reductions appear in quotes.

Do you recall why you made that notation?
Which -- why did I write that line?
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connection with the Sunbeam engagement?
A. Not that I know of. I'm sure some of the

factual information went into some documents.
But, you know.

a. Okay. This is a good time to take a break.
VIDEOGRAPHER: The time is ten fìfty-eight,

we're off the record.
(Short break taken.)
VIDEOGRAPHER: We're back on the record,

this is tape number two and the time is seven
minutes after eleven.

a. Mr. Yoo, I'm goinÇ to show you whafs previously
been marked as CPH Exhibit 81. This is a
document titled, Project Laser, Laser
Corporation, Restructuring and Growth Plans. Do
you recall, sir, that the code name for the
Sunbeam engagement was Project Laser?

A. Yes, I do.

a. Okay. Have you seen this document before?
A. Ithinklhave.
a. When did you see this document?
A. I think at the time that we, it was prepared.

a. Did you prepare it?
A. I didn't personally prepare this, no.
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Do you know who did?
I don't know.
What was the purpose of preparing this document?
I don't remember.
If you look at the document page 36394, where it

says "restructuring plan." Do you know where
this information -- do you know where the person

that drafted this document obtained this
information?
No, I don't.
And the same question for the growth targets; do

you know the source of that information?
No.
Under "growth targets" the first bullet point

says "doubling of 1996 sales of about 984
million to almost 2 billion by 1999 without
acquisitions; do you see that, sir?

Yes.
Did you ever investigate how Sunbeam was going

to achieve that growth goal?
MS. Brown: Object to form.

I'm not sure what you mean.
Well, do you recall that Sunbeam had a growth

target which included doubling its 1996 sales to
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Right.
I'm not sure what you mean.
Did you take it on face value what they were

saying; did you do something to investigate
those statements to confirm you were comfortable
with their growth plans?
We did our investigation as far as we typically
do. I mean, there's only so far that we go on
an MNA transaction, at some point we're relying
on the company and the information they give us
to be accurate.
And in this respect what, what did you do to

become comfoftable with the information they
were providing you? Do you recall any specifìc
things that you did?

MS. Brown: Object to form.
I don't remember specifically what we did.
What typically does Morgan Stanley do in a deal

like this to become comfortable with the growth
plans provided to them by the company?
It depends on the company and it depends on the

transaction.
Okay. In a transact¡on of this magnitude what

does Morgan Stanley typically do?
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almost 2 billion by 1999 without acquisitions?
I don't remember any of their growth targets or

what their plans were. It was such a long time
ago.
Do you remember conducting any investigation to

determine whether Sunbeam's growth targets were
attainable?
We did talk to several people at Sunbeam about
the numbers they had given us. We talked to
Russ Kirsch and Rich Goudis. Again, I think we
spent a day at their office talking to the
different division heads about the, their budget
plan for the year.

Did the information you received from these
individuals comport with the growth plans that
are indicated in CPH Exhibit B1?

Again, I don't know if they matched up with
this. But I do remember that we were very
comfortable with the detailed information they
had given us behind their growth plans.

Do you recall how you became comfortable with
that information?

MS. Brown: Object to form.
How we became comfortable?
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Again, my experience has only been with, and for
me this was probably one of the larger
transact¡ons that I worked on. So, you know, I
can only speak about what I had done.
What have you done in the past on deals similar

to Sunbeam to determine whether Morgan Stanley
is comfortable with the growth plans given to
them by the company that's retained them to
provide investment counseling or acquisition
counseling for the sale of the company?

MS. BROWN: Object to form and foundatíon.
I guess, it's been a long time since I've done
it. I can only really talk about what I've
done. But from what I remember on this, as I
said, we went through the growth plan, tried to
get the detail behind the numbers they were
giving us with Russ and with Rich Goudis and we
met with the division heads and they walked
through how they were going to achieve their
numbers. And that's probably pretty typical for
any investment bank on an MNA transaction.
Is there any independent analysis that Morgan

Stanley conducts to confirm the information
provided to them by the company?
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MS. Brown: Object to form.
I don't know what else they do.
You indicated that you spoke with divÌsion heads

at Sunbeam, who were the individuals that you

spoke with?
I don't remember specifìcally.
Did you speak with Don Oosi?

Yes.
And did Mr. Oosi provide you with any documents

to back up the growth targets that are indicated
in CPH Exhibit B1?

I believe he did.
Do you recall the form of those documents?
No. I don't remember what he gave us.

Other than Mr. Kirsch and Mr. Goudis did you

meet with anyone else in senior management at
Sunbeam to determine whether the growth targets
were attainable?

MS. Brown: Object to form.
M ischaracterization testi mony.
Our primary contact was with Russ and Rich on

almost anything that was deal related, on almost
anything that was Sunbeam related, I should say.

And, you know, the managing directors had
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document; is that correct?
I don't know for sure. I don't think I did.
Do you know what was done with this document,

CPH Exhibit 81?
I don't remember.
Do you recall if this document was provided to

any potential buyers?
I couldn't say for sure, I don't know.
Or its potential acquisition targets?
Again, I don't know. I didn't attend any of
those meetings.
Handing you what's been previously marked as CPH

Exhibit 69, the cover page reads "Project Laser
Discussion Materials, September tt, L997,
Conference Call." Setting aside the handwriting
on this document, Mr. Yoo, do you recall seeing

this document?
I may have seen this. I couldn't say for sure,
but it's possible.

Do you recall seeing the document with the
handwriting?
No.
You'll notice in the upper right-hand corner

there's the notation MS and then a list of names

1

2

3

4
5

6

7

8
9

10

11

L2

13

I4
15

16

t7
18

19

70
21

22
23
24
25

A.

a.

A.

a.

A.

a.
A.

a.

A.

a.

A.

a.

1

2

3

4
5

6Q.
7
I
9

10
11

T2 A.
13
L4 a.
15
16
t7 A.
18 a.
19
20
2l
22
23
24 A.
2s a.

Page 67

EUGENE YOO

contact with Al, it was -- I don't recall if
there was anyone else in senior management that
we talked with, you know, above the division
heads.
If you turn to page 2 of that document which is

Morgan Stanley 36395. This is a slide entitled
Scott Paper Restructuring and Growth Plans. If
you take a look at the information under
restructuring plan; do you recall the source of
this information?
(Witness shakes head in the negative.) I don't

know specifically, no.

If you look at the foutth bullet point where it
reads, "reduce work force by over 35 percent
with approximately 11,000 layoffs, --

Uh-huh.
-- 71 percent of headquarter staff, 50 percent

managers, 20 percent hourly workers and 60
percent R and D." Do you recall, sir, that that
information is contained in CPH Exhibit 148 and

CPH Exhibit 68 that we looked at a few moments
ago?
Yeah, they appear to be the same.
Your testimony is that you did not draft this

Page 69
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and the fifth name down appears to be Yoo,
Y-o-o?
Uh-huh.
Do you recall attending a September Lt, L997

conference call?
I don't remember specifically, but it's

possible.
Do you recall who -- I'm sorry. Withdrawn.

Do you recognize the handwriting on this
document?
No, I'm not sure who it is.

On the fìrst page in handwriting off to the
left-hand side right above "Morgan," there's a
handwritten notation "Coopers and Lybrand to
calibrate synergies"?
Oh, okay, yeah.
Do you see that. Do you recall, sir, that

Coopers and Lybrand was providing synergy
analysis to Sunbeam and Morgan Stanley in
connection with the Sunbeam engagement in 1997?

MS. BROWN: Object to form.
I don't remember exactly what it was that they

were providing us. I do know that they had
worked with Al in the past and I don't remember
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their exact role in this transaction. But from
what I remember I think they were working with
Al on the turn around plan. On developing a

plan, I think, but I don't remember for sure.
That's the turnaround plan at Sunbeam?
At Sunbeam, right.
If you could turn to page 3 of the document

which is Morgan Stanley 3897. It's a slide
entitled Overview of Proposed Selling Process?
Uh-huh.
Do you see on the left-hand side, sir,

handwriting, it says "just get it done"? To the
left of Overview of Proposed Selling Process.
Okay. Yeah.
Does that refresh your recollection, sir, of

participating in this conference call? Someone
making the statement "just get it done"?
No. I don't know.
You don't know what that means?
No.
In about the middle of the page looking at the

handwriting again there is two asterisks, the
second asterisk says "Kimberly/Scott - won't see
anything." Do you recall anyone making that
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Stanley prepared a document entitled Strategic
Plan or contained the words strategic plan in
the title of the document?
I don't know for sure. I mean, we produced a

lot of documents.
I'm sorry. How about long range strategic plan;

do you recall that document?
No.

And then in the middle of page 3906 of CPH

Exhibit 69 there's a box around some
handwriting, and the handwriting states "beef up
sex appeal." And there's an arrow to "future
growth opportunities." Do you know what that
refers to?
I couldn't say for sure.
Do you recall anyone at Morgan Stanley

discussing beefing up the sex appeal of Sunbeam
by touting future growth oppoftunities?

MS. BROWN: Object to form.
No. I mean, there was really no discussion

about that.
Did anyone at Morgan Stanley refer to Sunbeam

management as amateurs?
Not that I can remember, no.
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statement at Morgan Stanley?
No, I don't, I don't recall anything about that.
You don't know what that means?

No. I, I don't know what that means.
If you can turn to page 12 of the document which

is Morgan Stanley 3906. In much larger
handwriting on the top left of that page it says
"amateurs" and it's underlined; do you see that?
Okay.
Does that refresh your recollection of this

September 1lth conference call?
No.
Do you know what -- do you know what that refers

to?
MS. BROWN: Objection. Speculation.

No. I'm not sure.
To the right-hand side in handwriting there's an

asterisk with 20 to 25 pages, Strat Plan;
possibly strategic plan^ Does that --
Okay.
Does that refresh your recollection of this call

and discussion of a Sunbeam strategic plan?

No.
Were you aware, sir, that Sunbeam and Morgan
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If you take a moment, sir, to flip through the

rest of the document. My question for you is
whether you recall preparing any portions of
this document?
(Witness reviewing.) I don't know specifically

where, but I'm sure I had a hand in helping to
prepare this somewhere.
You mean you don't recall any specific pages

that you have a recollection of preparing?
No.
Did anyone at Morgan Stanley or Sunbeam advise

Morgan Stanley to not contact Kimberly-Clark in
connection with Morgan Stanley's work in trying
to find a buyer or an acquisition target for
Sunbeam?

MS. BROWN: Objection. Foundation.
No, there was no discussion of that kind.
That you recall?
That I recall.

(Deposition Exhibit 218 marked for
identification.)
Sir, you've been handed what's been marked as

CPH Exhibit 218.
Uh-huh.
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Do you recall this document?
I think I do, yeah. It's sort of familiar.
Did you draft this document?
I think I helped write it up.
Who assisted you in writing up this document?
I think it was Alex Fuchs and Tyrone Chang.
What was the purpose of drafting this document?
I don't know what the end goal or the end

product was to be, but I think this was part of
our due diligence on Sunbeam. Just
understanding their growth plan.
Why was it important for Morgan Stanley

personnel to understand Sunbeam's growth plan?

MS. BROWN: Object to form.
Characterization.
I don't remember what the end product was to be

or the end goal was here.
MR. O'CONNOR: Mark this.
(Deposition Exhibit 219 marked for

identifìcation.)
Do you know if CPH Exhibit 218 was ever sent to

Mr. Fannin and Mr. Goudis?
I don't know for sure.
Sir, I'rn handing you what's been marked as CPH

2T
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of CPH Exhibít 220 were physically attached to
the following document. But do you know, sir,
whether that was the case? Whether these two
documents were in fact attached?
I don't know.
Does your handwriting appear on the first page,

the fax cover sheet on CPH Exhibit 220?
No, that's not my handwriting.
Is that Mr. Chang's handwriting?
I don't know whose that is.

But you're listed as the author of the fax?
Yes.
On page 2 of that document, CPH 220, under

Financial Projections; do you see that?
Yes.
First bullet point reads "please provide backup

numbers to all the new revenue stream graphical
charts." Do you see that?
Yes, I do.
What was the purpose of attaining that

information?
Again, I don't know if there was any other
reasoning behind it other than just typical due
diligence and trying to make sure that we fully
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Exhibit 219. It's a document bearing Bates
label Morgan Stanley 36347 through 36349; do you
recall this document?

A. Uh-huh. Yes.

a. This appears to be a later version of CPH

Exhibit 218, does that refresh your recollection
that you may have changed Exhibit 218 in a
matter reflected in CPH Exhibit 219?

A. I, again, I don't remember exactly what the
reasoning was. I think we were just
reorganizing the questions into categories to
make it éasier for them to gather the
information.

(Deposition Exhibit 220 marked for
identifìcation.)

a. Do you recall drafting that document, CPH

Exhibit 2I9 or revising the document that we
marked as CPH Exhibit 218?

A. I don't remember that specifically, no.

a. I'm handing you what's been marked as CPH

Exhibit 220. CPH Exhibit 220 bears Bates labels
CPH 467090 through 467126. I'll represent to
you that this is the way the document appears in
the files, I'm not sure if the first three pages
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understand and are comfortable with their
projections.
Do you recall whether you received materials

that were responsive to the request under
"financial projections"?
I do know we received some documents from them,
I don't know for sure we got all of them or not.
Did you ever make an effort to determine whether

they provided you with all of the information
requested in this September 19, 1997 memo?
I believe we did follow up with them on some

outstanding items, yeah. I don't recall if
those were ever followed through or not.
Looking at the product development R and D

pipeline section, the third bullet point. The
second dash reads, "is 30 new products a year a

reasonable number to achieve." Do you recall
receiving any comfort or a response to that
inquiry?
I don't remember specifically.
Did you believe that 30 new products a year was

an unreasonable number to achieve?
I had no idea. I didn't really know the
industry.
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a. On the third page of the document, CPH 467092,
there's a category entitled, not category,

/channel/pricing; do you see that?
A. Yes.

a. And the fourth bullet point it reads "definition
of category management? Does it differ from
channel management?" Do you recall inquiring
into Sunbeam's channel management?

MS. BROWN: Object to form.
A. I'm not sure. I mean, I still don't fully know

what channel management is. That's part of the
question was trying to work through their
terminology, understanding what it is they were
talking about.

a. Did you ever come to an understanding of
Sunbeam's channel management practices?

MS. BROWN: Object to form.
A. Again, I'm not really sure, you know, what

channel management, you know, it's more of a
marketing term, I believe. I'm not really sure
what channel management is.

a. There's another category entitled Other at the
bottom of that same page. And next to the
fourth bullet point it reads "provide examples
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As far as I remember there was, at least for the
Morgan Stanley due diligence, I don't believe
there was a formal data room set up. I don't
recall if there was ever one set up during the
transaction, during the actual consummation of
the transaction.
Did you, did you ever have any contact with the

law firm Skadden Arps in connection with the
Sunbeam engagement?
i believe so/ yes.
Do you recall that Skadden represented Sunbeam

in the transaction?
That sounds familiar, yeah.
Okay. Did you have any discussions with Skadden

in connection with the due diligence that you
petformed?
I don't think we talked about that, no.
Do you recall when you started your due

diligence of Sunbeam?
I mean, for a client -- I'm sorry.
No, go ahead.
For a client I don't think it's a one time
event. It's sort of an ongoing thing. As I

I said, we were learning about the company when we
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of how the company has repositioned itself
(manufacturing, shipping and billing, R and D

and other systems and processes.) For growth as

opposed to being viewed as a cost cutter." Do
you recall obtaining information in response to
this inquiry?
I don't remember specifically what we got back

on this one.
Do you recall whether you received any comfoft

on whether the company repositioned itself for
growth as opposed to simply cost cutting?

MS. BROWN: Object to form.
I don't recall.
The following document is a list of documents in

data room, CPH 467093?
Uh-huh.
And it appears that this document runs through

the rest of this exhibit through CPH 467t26. Do
you recall seeing that document?
No, I don't think I've seen this before.
Did you ever go into a data room in connection

with your due diligence of Sunbeam?
Not that I can remember.
Do you know if anyone did?
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did our first pitch and then from then it was
sort of an ongoing process of trying to stay on
top of the progress of the company.
Is September t9, 1997 a significant date to you

in connection with your due diligence work?
When the memo that's attached to CPH Exhibit 220
was faxed to Mr. Goudis and Mr. Fannin at
Sunbeam?
I don't recall anything specific or anything

special about that day.
Did Sunbeam ever refuse to provide any

information that you requested in connection
with your due diligence work?
No. Not as far as I can remember.
Did Sunbeam limit Morgan Stanley's access to any

of Sunbeam's customers or employees?
MS. BROWN: Objection. Foundation.

There was no -- there was no attempt on
Sunbeam's paft to limit our access to any of the
customers.
Did you interview any customers at Sunbeam?
I did not personally, no.
Do you know if anyone did?
I don't believe anyone did. But I don't think
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thafs -- it's not really part of the normal due
diligence process for an MNA transaction.
You've never contacted companies' customers as

part of due diligence?
I haven't personally and I don't know of anyone

that has. I can't think of anybody that has.
Okay. How about lower level employees,

employees below the division heads, did you have
any contact with those employees in connection
with your due diligence?
Occasionally here and there. I don't remember

anyone directly.
Do you recall any of those employees that you

spoke with?
No.
Do you recall the subjects of your conversations

with those employees?
No. It was mainly in the context of when we

would request information or specific documents
most of our contact was with senior or mid level
management and they would have some of their
subordinates do the actual work to provide us
the information. That was really the main
context of our contact with them.
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Yes, I believe so.
What were the purposes of your trips to Florida?
They were all different. We were down there for
different reasons.
Did you go to the beach?
No.
Was this a paft of your due diligence of

Sunbeam?
Some of it was for due diligence, yes.
Besides due diligence why else did you go to

Sunbeam?
Some of it was, I believe there was one meeting

or one presentat¡on we made to them and I think
one was a, I remember we went down there for a,
sort of a preparation session. I think they
were having a meeting with someone, I don't
recall who.
Was this a potential buyer?
I don't remember who it was. It was really -

Jim Stynes was the one that went with me in that
meeting and they were asking for Jim's help in
just preparing for a meeting.
In the presentation, of the trip for the

presentation was that for the pitch to Sunbeam?-
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So is it your testimony that you never spoke to

those employees, you just obtained information
from them through their superiors?

MS. BROWN: Objection. Mischaracterizes.
I don't recall the nature our conversations with
them. You know, there was some contact, I don't
really remember what it was.

MR. O'CONNOR: Mark the next exhibit.
(Deposition Exhibit 221 marked for

identifìcation.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 22I; do you recall this document?
No, I don't think I've seen this one.
Do you recall traveling to Sunbeam's

headquarters in Florida on September 22nd
through the 24th, 1997?
I don't know the dates that I was down there. I

made several trips down there.
How many trips do you think you made to Florida

in connection with the Sunbeam engagement?
I have to guess. Maybe four or five.
And each time you traveled to Florida did you,

did you go to Sunbeam's headquarters in Del Ray

Beach?
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No. What was that about? I think it was --
That's my next question.
I think it was just an update of the progress to
that point. Where we were in our discussions.
Do you recall when that trip occurred?
I think it was in the fall sometime that I

remember.
Do you recall Mr. Dunlap being unhappy with

Morgan Stanley because Morgan Stanley could not
find a buyer for Sunbeam?
I never knew, I mean, I never, like I said, I

never talked to him.
You never talked to him ever?
About the transaction. It was really just
formalities and greetings.
Does CPH Exhibit 22t read in connection with CPH

Exhibit 220, refresh your recollection that your
trip to Florida from September 22nd to the 24th
of t997 was in connection with the information
that you requested in the September t9,1997
memo?
Okay. I believe we did go down there for that
trip for a due diligence session.
What do you recall about that trip?
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It was pretty nondescript. I mean, it was just
information gathering, going through
documentation they had given us/ a few
presentations. Actually, this may have been the
trip where we met with the various division
heads and they were giving us their growth plan

for the year.
Do you recall any of the information they

provided you on those growth plans?

No.
Do you recall looking at any documents during

this trip that you requested in the September
t9, t997 memo?
We did go through quite a few documents during
this time. I don't, again, I couldn't tell you
specifìcally what.
Did you find any information in those documents

that caused you any concern about Sunbeam's turn
around or the future growth projections?

MS. BROWN: Objectto form.
No. At the time there was nothing really that

raised any red flags for us.

Was there anything that raised any yellow flags?
No.
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that, it was probably two days.
Do you recall whether this trip in late

September of 1997 preceded this presentation
that you spoke about earlier?
Which presentation?
The trip to Fforida where you were involved in a

presentation to Sunbeam to update them on the
progress?

MS. BROWN: With Mr. Stynes.
I don't remember the exact chronology.
How long were you in Florida for that

presentation?
I think it was just a day.
In that preparation session?
I think it was just a day.
Other than the trip to Florida on September

22nd, do you recall any other trips to Florida
in 1997 during which time you performed due
diligence of Sunbeam?
I couldn't say for sure. I don't know.
I'm handing you what's been previously marked as

CPH Exhibit 71.
(Witness reviewing.)
Have you seen this document before?
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Did Mr. Chang accompany you on this trip to

Florida in September?
I believe he did.
Did anyone else go to Florida with you on this

trip, or did you meet anyone from Morgan Stanley
down in Florida on this trip?
I don't remember. I don't think so, but I'm not

SUTC.

CPH Exhibit 221 indicates that you spent
Tuesday, September 23rd, at Sunbeam?
Uh-huh.
And you were to see Rich Goudis. And it shows

your depafture on Wednesday, September 24th, six
fìfteen flight.
Uh-huh.
Does that refresh your recollection on how much

tirne you spent at Sunbeam's headquarters
reviewing documents and meeting with division
heads?

MS. BROWN: On this trip?
On this trip. Thanks.
I thought we were there for a few days, maybe

two days or three days. And -- I've got to look
at the time line here. Yeah, it looks like
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Yes, I have.
When did you see this document?
I actually helped put this together.
Okay. The fìrst two pages of CPH Exhibit 7! are

contents of an e-mail authored by Tyrone Chang
dated October 23, t997, attaching an October 22,
1997 memo to worldwide IBD Professionals; do you
see that?
Yes, I do.
Do you recall the purpose of sending this e-mail

and the attached documents at this time? At
that tíme.
This was a standard announcement that we would

send out when we were engaged by a client.
What's the purpose of sending out that

announcement?
I think it was just informative for the rest of

the investment banking division.
You said that you prepared the materials that

are attached to that e-mail?
Well, I helped put this together.
When you say you helped put it together, what

does that mean?
I think most of the actual documentation on the
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project, the person who actually physically sat
there and drafted these was Tyrone, and I was
overseeing that and then Alex was overseeing us,

Alex Fuchs.
Did you physically type the information that's

contained on Morgan Stanley 5986?
86? No, I didn't type this.
Do you know who did?
I don't know.
Do you recall reading the investment rationale

that appears on this page at this point in time?
I believe I did read this.
The first bullet point reads, "Sunbeam

represents an attractive growth story and
investment oppoftunity"?
Uh-huh.
Do you know the basís for that statement?
I don't know.
Did you do anything in connection with your due

diligence of Sunbeam to confìrm that Sunbeam in
fact represented an attractive growth story and
investment opportunity?

MS. BROWN: Object to form.
Well, all of these I think are just op¡nion
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You testified earlier as part of your due

diligence you were keeping an eye on other
companies in the industry?
(Witness nods in the affìrmative.)
Is that paft of what you did to confirm that

Sunbeam presented a tremendous intrinsic value?
I can't say for sure, but that's a possibility,
If you turn, sir, to page 5991, a few pages back

in CPH Exhibit 71. There's a summary of recent
analyst commentary.
Uh-huh.
And that spans for several pages. Did you draft

those pages of this document?
Actually, I don't think that I worked on this
part of it.
Did you perform any research into analyst

commentaries on Sunbeam or did someone else take
care of that?
Most of that was actually done by the, by our,

our financial analysts, Truse (ph.), Tyrone and
Louie.
You can set that aside. During your trip to

Sunbeam in September, late September of 1997 did
you ever meet with any of the company's internal .
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about the quality of the company. I think the
growth aspect was coming out of the growth plan
that Sunbeam had.
So the statements, the four bullet point

statements that appear on Morgan Stanley 5986
are Morgan Stanley's opinion of the condition of
Sunbeam Corporation at this time?

MS. BROWN: Object. Mischaracter --
I'm sorry. At the time that the document was

circulated to the worldwide IBD Professionals?
MS. BROWN: Objection.

Mischaracterization. Foundation.
At the time that this was drafted based on the
information that we had from the company and
what we knew about the company, you know, we
felt that these were reasonably accurate.
Do you recall anything specifically that you did

to confirm that Sunbeam had undergone a profound
transformation since the arrival of new
management in July of i996?
I don't remember specifically.
For the next bullet point "tremendous intrinsic

value, outpacing nearest competitors"?
Uh-huh.
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auditors?
No, I don't think we did.
You never spoke to Tom Haftshorn?
Harshorn?
Thank you.
I don't recall ever meeting him face to f;ace. I
think I may have spoken to him on the phone once
or twice.
What did you discuss with him?
I don't recall.
How about Deirdre Dadando, did you ever speak

with her on the phone?
I don't recall that name.
Did you ever review Sunbeam's internal audit

papers?
I don't believe we did.
Did you ever review the audit work papers

prepared by Arthur Andersen, Sunbeam's
accountant?
I don't think we did. We typically don't review

the audit papers.
Why is that?
We rely on the auditors who provide us with a

comfort on the fìnancials. We couldn't do that

1

2

34.
4Q.
54.
6Q.
74.
B

9
10 a.
11 A.
t2 a.
13

L4 A.
1s a.
16
t7 A.
18 a.
19

20
2T A.
22
23 a.
24 A.

25

EUGENE YOO, JUNE 16,2004

ESQUIRE DEPOSITION SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX 312.704.4950

24 (Pages 90 to 93)

16dv-000529



1

2
3
4
5

6
7
B

9
10
11
L2
13
14
15
16
T7
1B

19
20

a.

A.

a.
A.

a.

A.

a.
A.

page 94

EUGENE YOO

on every transaction to go in and review their
wdrk.
Did you ever speak to anyone at Arthur Andersen

in connection with your due diligence?
I don't think we did.
You don't recall speaking to Larry Bornstein?
No. I may have on the phone once, but I don't

really remember. I didn't really deal with
Larry.
Do you know who Larry Bornstein is? Have you

met him?
I've never met him, no.
Phil Harlow?
Phil I think I've spoken to. I think he was the

person I talked to more.
You don't recall what you discussed with

Mr. Bornstein?
No.
Do you recall what you discussed with

Mr. Harlow?
I don't remember specifically. It was more in

connection with the acquisitions that Sunbeam
was making.
Was part of your due diligence of Sunbeam and

2t

a.

A.

a.

22 A.
23
24
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as part of your due diligence? I'm sorry. I
withdraw that question.

Is that the same -- does that refer to the
trip that we discussed in CPH Exhibit 221?

I believe that's the same trip, yes.

And then the next page lists October 29th?
Uh-huh.
"MS due diligence regarding growth strategies

and strategic plan at Sunbeam's headquarters in
Florida" and your name, Mr. Chang's name and
Miss Rafli's name are listed there. Do you

recalltraveling to Sunbeam in Florida on
October 29th to conduct due diligence on

Sunbeam's growth strategies and strategic plan?

I vaguely remember making the trip.
Do you recall what you did on that trip?
I just remember part of it being sitting with
Rich Goudis and with Russ and some of the backup
financials they had to the growth plan,
understanding how they built up to their final,
final numbers. I don't recall what else we did
on that trip.
Did they provide you with documents reflecting

that build up?
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its financial condition you didn't have
conversation with Mr. Harlow or Mr. Bornstein?

MS. BROWN: Objection. Mischaracterizes.
I don't believe we did.
Sir, I'm handing you what's previously been

marked as CPH Exhibit 84. Have you seen this
document?
I don't believe I have.
This is a document that was produced by Morgan

Stanley and it appears to be the chronology of
the events, some of the events, Project Laser.
On page 2 ofthe chronology next to the date of
September 23rd and 24th, the event reads "MS due
diligence at SOC"?
Uh-huh.
First, SOC refers to Sunbeam's stock ticker

symbol; correct?
Correct.
And the participants of that due diligence

session at Sunbeam are listed as yourself and
Mr. Chang --
Uh-huh.
-- at Sunbeam's headquafters? Do you recall

traveling to Sunbeam on September 23rd and 24th
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A. Yes, I believe they did.
a. Do you recall what those documents contained?
A. I don't remember now, no.

a. Did you speak with anyone besides Mr. Goudis and
Mr. Kirsch during that trip?

A. I may have. I think there was somebody else
that worked for Russ that we actually dealt with
on a more regular basis for the financials. And
we may have talked to, we may have talked to Don
as well, Don Oosi.

a. Did you speak with anyone below senior
management on that trip to discuss the back up
for the strategic plan or the growth strategies?

A. I don't recall.

a. Do you recall anything else about that trip or
the information you learned?

A. No. I don't recall anything else about that.

a. Did anyone else from Morgan Stanley go down to
Florida for that trip other than yourself and
Mr. Chang and Miss Rafii?

A. I don't know. I don't remember.

a. Handing you what's been previously marked as

Exhibit CPH 173. Do you recall traveling to
Sunbeam's headquafters in Florida on January
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5rh?
January 5th? I don't remember what the trip was
for.
You don't recall going down to Florida shortly

after New Year's, 1998?
I may have. I mean....
If you turn to CPH Exhibit 84, --

Uh-huh.

- page 33259.
Uh-huh.
Next to January 5th there's an entry that states

"meeting with SOC to prepare for potential sell
side management presentation to Phillips." Does
that refresh your recollection of your trip to
Florida on January 5th?
I'm sorry, I'm drawing a blank on that. I don't

remember.
Mr. Yoo, did you create any documents to reflect

the information that you learned during the due
diligence trips to Sunbeam?

MS. BROWN: Object to the form.
The, I mean, on which trip? On --
Any of the trips.
I may have taken notes. That's all I know.
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I'm pretty sure we went through some of them
again at some point.
You didn't create any summaries of your due

diligence findings?
No.
In 1997 and 1998 did Morgan Stanley have any

policies documenting due diligence?
Not that I knew of.
Did you receive any training at Morgan Stanley

on conducting due diligence or documenting due
diligence?
There was no formal training class on due
diligence. You know, just like almost anything
else on the job it's sort of learning on the
job, learning with somebody else who knows what
they're doing. In this case, especially in this
case because it was my first MNA transaction, I
was working with Alex and also Tyrone who had
actually more experience than I did in the MNA
group.
Were you ever given a manual at Morgan Stanley

which provided policies and recommendations on
conducting due diligence?
I don't think we ever received anything like
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Was it your practice to take handwritten notes

while you were conducting due diligence while
reviewing documents and speaking with people?

Generally I took notes, yeah.
But you don't recall doing so in this case?

Again, I'm speculating. I'm assuming I did but
I don't have anything.
Nobody at Morgan Stanley was designated as the

point person who was responsible for keeping
notes of the due diligence activities?
Typically the analysts were the ones that were
responsible for making sure that any and all

information that we gathered on a due diligence
trip made it back with us to New York. Whether
that was notes or physical documents that we
received or discs or anything like that.
Did the analysts on the Sunbeam engagement do

that?
I believe they did.
Do you know where those notes or documents were

stored once they were carried back to New York?
No.
Did you ever look at those documents at a

subsequent time after the due diligence trip?
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that. I don't remember anything like that.
Other than the trips that we've looked at on

your itineraries or in this chronology, do you
recall any other trips to Sunbeam in 1997 where
you peformed due diligence?
No. I don't recall any, anything specific.
Mr. Yoo, did you prepare presentation books for

potential acquisition targets in the Sunbeam
engagement?
I believe we did.
Did you personally?
I am pretty sure that I helped work on them.
Who else was involved in preparing presentation

books?
I guess it depends on the book.

(Deposition Exhibit 222 marked for
identification.)
You've been handed what's been marked as CPH

Exhibit 722, which is a Morgan Stanley document
Bates labeled 3431 through 3464. Have you seen
this document before, sir?
Yes, Ibelievelhave.
Did you draft this document?
I helped put it, I helped put it together.
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Do you recall when you did that?
No, I don't remember.
If you look on the lower left-hand corner of the

document there's a computer fìle stamp and a

date; do you see that?
Uh-huh. Yes.

It appears that the date is December Il, 1997.
Does that refresh your recolfection as to the
time that you helped prepare this document?
Yes, a little bit.
What's the purpose of this document?

MS. BROWN: Objection. Foundation.
Who were we presenting this to, or?
Why was that document created?
I can't be certain but I think it might have

been to inform or, I guess, educate Sunbeam on
the Coleman Company.
Do you know if this document was given to

Sunbeam?
I don't know that for sure.
If you turn back, sir, to CPH Exhibit 84, the

chronology.
Okay.
There's an entry there for December 1lth.
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Coleman Company. There's a document entitled
the Coleman Company, Inc. Transaction Rationale.
Did you prepare this page?
I don't think I did. It doesn't look familiar.
There's a column entitled Issues and there's a

bullet point, second bullet point under that
col umn indicates "research earni ngs, esti mates
already include 50 million of cost savings"?
Okay.
Do you have any recollection of looking into

that information?
"Looking into" meaning what?
Determining whether that was in fact the case.
I don't know. I don't remember looking into it.
If you flip ahead, sir, to Morgan Stanley 3452.

That page is entitled Synergy and Price
Analysis; did you prepare this page?
No. This was part of the model that Tyrone was

working on.
This page in the upper left-hand corner

indicates that this is, this purpofts to be a
chaft relating to Sunbeam's acquisition of
Coleman with synergies; do you see that?
Yes.
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"Meeting with Sunbeam management to discuss
potential Coleman transaction. Sunbeam --
Okay.
-- initiated talks with Coleman without MS

knowledge background presentation on Coleman and
preliminary financial analysis presented"?

Okay.
Does that refresh your recollection, sir, on

what was done with this document?
Well, I wasn't actually at the meeting, I don't
know what they used this for. It could have
either been to inform Sunbeam or sometimes our
own team use it to make sure we knew all of the
answers if anybody had any questions on Coleman,
if they asked us what the sales were last year
or anything like that.
Do you recall when you first started researching

the Coleman Company in connection with the
Sunbeam engagement?
No. I mean, there were so many things happening

at the time, I don't remember.
If you could turn, sir, to the third page of CPH

Exhibit 222. ln the overview of the Coleman
Company the section entltled Overview of the

a
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Is it your testimony that you were not involved

in preparing model outputs that analyzed an
acquisition of the Coleman Company and the
synergies that are assumed in such an
acquisition?

MS. BROWN: Objection to form.
Mischaracterizes.
No, that's not what I am saying. i certainly

helped work on a good poftions of the model.
This particular one, though, is one I didn't
really work on.
When you say you worked on poftions of the

model, what do you mean by that?
Well, I was overseeing Tyrone as he would run

various analyses.
Did you tell Tyrone what data to input into the

model?
MS. BROWN: Object to the form.

I didn't, I didn't give him the specific numbers
to put in, but I would help him tell, you know,
help him figure out where the sources were.
What were the sources of that data?

MS. BROWN: Object to form.
I mean, the data for the inputs?
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Correct. For the synergy analysis.
I don't know what the data for the synergy

analysis was. Generally for the model we used
publicly available financials.
Did you ask Mr. Tyrone where he obtained the

data to perform synergy and price analysis that
appears on Morgan Stanley 3452?
No. I think this was something that he was

running with Alex. But I can't be certain. But
I don't really recall anything about this page.
Flip ahead to Morgan Stanley 3454. This is a

cha rt entitled Transaction Structure Ana lysis?
Uh-huh.
And the upper left-hand corner indicates "SOC

acquires Coleman without synergies"?
MS. BROWN: Coleman, SOC.

Thank you. Did you prepare this document?
I don't know if I helped prepare this specific
one. This is again a page from our standard
model which we've run hundreds of times. I
don't know if this specific version is one that-
I worked on.
Again, you don't know the source of the data --

I'll withdraw that.
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What page is that?
3452.
And that page you don't recall where those, that

synergy data came from?
I don't know.

MS. BROWN: Chris, are we going to take a

lunch break?
MR. O'CONNOR: Yeah, I'm close to moving on

so let's finish this up. I would like that
marked the next document.

(Deposition Exhibit 223 marked for
identifìcation.)
Sir, you've been handed what's been marked as

CPH Exhibit 223; do you recall this document?
I think I do, yes.
Did you draft this document?
I can't be ceftain. I don't know.

(Deposition Exhibit 224 marked for
identification.)
Sir, you've been handed what's been marked as

CPH Exhibit 224.
Uh-huh.
I'll represent to you, sir, that the fìrst two

pages of this document contain meta data from

1

2Q.
3A.
4Q.
5

6A.
7

I
9

10
11

T2

13

1,4 a.
15
16 A.

L7 a.
18 A.
19

20
2t a.
22
23 A.
24 a.
25

Page 107

EUGENE YOO
If you turn to the next page, Morgan

Stanley 3455. It's another transaction
structure analysis. This time it says, "SOC

acquires CLN with synergies." Do you see that?
Uh-huh.
And the synergies assumptions in the bottom

left-hand corner states, "includes synergies of
95.1 million." Do you know where that number
came from?
No, I don't know.
Turn to the next page. Morgan Stanley 3456.

That analysis includes synergies of 126.8
million. Do you see that?
Yes, I do.
Do you know where that number came from?
I can take a guess but it's just a guess. I

don't know for certain.
Well, where do you believe it came from? What's

your guess?

MS. BROWN: Objection. Calls for
speculation.
And just, it looks like it comes off of this

chart you fìrst showed me, the synergy and price

analysis.
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file produced to us by Morgan Stanley. Are you

familiar with the concept of meta data?
Not very, no.
Okay. Information contained in the file that

was provided to us indicates that you created
this document on December lt, 1997 , as indicated
by your name after author, y-o-o-g?
Uh-huh.
And under Document Statistics, Creation Date.

Does this refresh your recollection of your
drafting of this document?
Again, I can't be ceftain, but it's possible I
drafted it.
Do you know why this document was drafted on

December tl, t997?
On the 11th? I don't remember exactly why.
Did you attend a December t2, L997 meeting

between Sunbeam management and MacAndrews and

Forbes Holdings Company to discuss a potential
transaction involving those two companies?
No. I never met with MacAndrews and Forbes.
At anytime?
I met with somebody from MacAndrews and Forbes

after the acquisition when we were selling the
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spa bus¡ness.
Wère you aware of the meeting on December 12th?
Sure. I'm pretty sure I was.
Do you know if Sunbeam used Exhibits 222,223

and 224 in connection with their meeting with
MacAndrews and Forbes?

I don't know.
MS. BROWN: Hold on. 224?

MR. O'CONNOR: I'm sorry, Exhibit 222 and
Exhib¡t 223. Thank you.

MS. BROWN: Objection. Foundation.
I don't know.
Do these documents refresh your recollection,

sir, that Morgan Stanley was analyzing potential
synergies of a Sunbeam/Coleman transaction prior
to the first meeting between Sunbeam and
MacAndrews and Forbes on December t2, t997?

MS. BROWN: Object to form. Object to
foundation. And also I believe mischaracterizes
the facts in evidence.
I mean, I don't know. I mean, which synergies,

which?
We looked at two documents that indicated that

someone at Morgan Stanley, perhaps Mr. Chang,
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It appears that way.
A good time to take a lunch break?

VIDEOGRAPHER: The time is twelve thirty,
we're off the record.

(Lunch break taken.)
VIDEOGRAPHER: We're back on the record.

This is tape number 3, the time is eleven
minutes after one.
Mr. Yoo, before the lunch break you testifìed

that you had no contacts with representatives of
MacAndrews and Forbes Holdings until, except for
after the transaction closed; is that correct?
As far as I can remember that's correct.
If you can turn back to CPH Exhibit 84, the

chronology.
Okay.
And on page 33259 of that document there's an

entry for January 23rd. And next to that entry
there is a description, "meeting with Mavco,
reinitiate talks, Ray Coleman." The location it
says Emco headquarters, I believe that to be
Mavco headquarters in New York. Your name is
listed as an attendee. Is that an error or do
you recall meeting with Mavco on January 23rd?

1

24.
3Q.
4
5

6
7
B

9
i0 a.
11

t2
13

14 A.
1s a.
16
t7 A.
18 a.
19
20
2L
22
23
24
25!

1

2

3

4
5

6

7

8
9

10

11

L2

13

t4
15

16

T7

18

19

20

2L

22

23

24

25

A.

a.

A.

a.

A.

a.

Page 111

EUGENE YOO
perhaps yourself, were compiling information
a na lyzing potential transaction between Sunbea m

and Coleman; correct?
It appears that way, yes.

And those documents are dated December tL, L997;

right?
Okay, yeah.
Okay. My question for you is do you recall

yourself or Mr. Chang or anyone else at Morgan
Stanley analyzing the potential synergies of a
transaction between Coleman and Sunbeam before
December L2,7997?

MS. BROWN: Object to the form. Compound.
And also foundation.
Again, I don't remember specifically what we

were looking at with Coleman prior to the
meeting. I don't really remember the chronology
of the meetings wíth Coleman.
But although you don't know the source of the

synergy data that appears in CPH Exhibit 222

that document reveals that someone at Morgan
Stanley was inputting synergy assumptions into
models to determine a potential transaction with
the Coleman Company; correct?
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I don't recall that meeting at all. I don't

think I've ever been to their headquaders.
If you turn to the next page there's an entry

for January 29th, there are a lot of names
listed there, yours is not among them.
Okay.
Reflecting another meet¡ng with Coleman and

Mavco. You were not present in that meeting as

well, at Revlon's headquarters?
I was not there.
And again, on February 6th there's an entry for

a meeting with Mavco to negotiate the Coleman
transaction at Mavco's headquarters. Mr.
Chang's name is listed but yours is not, you did
not attend that meeting?
Again, I don't believe I ever went there. I
don't think I've ever been to the Mavco
headquarters.
If you can turn to the next page, Morgan Stanley

33261. There's an entry dated February 23rd,
"strategíc due diligence meeting with Coleman,
review strategic plan in 1998 projections,
arrange for faciliÇ visits, due diligence on
Sunbeam by Coleman and CSFB." Again, your name
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is not listed there, do you have any
recollection of any meetings on February 73rd
involving those individuals?
No, I don't.
You don't recall any discussions involving

MacAndrews and Forbes or anyone from Coleman
with members of Morgan Stanley or Sunbeam
concerning any details of the transaction such
as the price, the timing, the consideration that
would be paid?
No, I don't remember being paft of any of those

meetings.
I'm handing you what's been previously marked as

CPH Exhibit 9. Do you recall this document,
sir?
Yes,IthinkIdo.
What is this document?
I think this was our/ our company description of

Sunbeam and its current situation.
Do you call this a presentation book?
I guess -- what do you mean by presentation
book? It appears to be in presentation format,
Do you know if this document was provided to

Coleman Company representatives or MacAndrews
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MS. BROWN: Document or page?
MR. O'CONNOR: Page.

This page, yes. I do recall that.
What's the purpose of preparing this document,

the discussion materials marked as CPH Exhibit
9?

I don't know specifically what meeting this is

for or who the audience was.
Was this document an effoft by Morgan Stanley to

in essence sell Sunbeam Corporation -- I
withdraw.

Is this document in essence materials
prepared to provide prospective buyers or
acquisition targets with i nformation concern ing
Sunbeam's existing financial and business
condition?
I don't know if that was the purpose here.
Do you know of any other purpose --
It could have been. I'm sorry.
Do you know of any other purpose this document

would serve?
February of '98. It could have been given,

again, just speculat¡ng, it could have been
g¡ven to anyone just to update them or inform
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and Forbes representatives in February of 1998?
I don't know what they were given.
If you could turn to page 26290, which is the

fifth page in on Exhibit 9.
Okay.
Do you recognize that document, sir, as the same

document that was circulated to Worldwide IBD
Professionals at Morgan Stanley back on October
22nd of t997?

MS. BROWN: What's the Exhibit number?
MR. O'CONNOR: CPH Exhibit 71.
(Prior testimony read back.)

"Do you recognize that document,
sir, as the same document that was
circulated to Worldwide IBD
Professionals at Morgan Stanley
back on October 22nd of L997?"

Okay, they look to be the same page?

And this pafticular page it was prepared by you?

You know, again, I don't remember if I prepared
this one specifically.
But you recall -- you recall that document being

prepared in connection with attempting to fìnd a

buyer or acquisition targets for Sunbeam?
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them about Sunbeam. Just their current
situation.
For what purpose?
Oh, I don't know.
As you flip through this document, Mr. Yoo, did

you prepare, do you recognize any pages in this
document that you prepared?
I didn't put any of these pages together myself.
But I worked with Tyrone and Lilly in putting
them together.
Did Mr. Chang and Miss Rafii provide you with

the materials that they were preparing for your
review?

MS. BROWN: Object to the form.
They provided me with these pages, you mean?
Were you asked to review the work product of

Mr. Chang and Miss Rafìi?
Yes, I did review their work.
And if there were any errors or inconsistencies

would you correct those or send the document
back to them to change?

MS. BROWN: Are you referring specifically
to this document?
Generally the documents that they were
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prepar¡ng.
I'm sorry, what was the question?

In general the documents that were prepared by
Mr. Chang and Miss Rafii for your review, if you

found any inconsistencies or errors in those
documents did you change those documents or did
you send them back down to those individuals for
editing?
I would give them the changes to make.
Showing you what has been previously marked as

CPH Exhibit 187. Do you recognize that
document?
I think I do.
When do you recall seeing that document?
I don't know the exact date. But I think I saw

this or some version of this presentation in the
fall of 1997.
Did you prepare any of the pages in this

document?
I don't think so.
Do you know who did?
I don't know.
The same question for CPH Exhibit 9, do you know

who compiled the materials to create this

Page 120

EUGENE YOO

Do you recall any instance where you found
inaccuracies in their materials that you had to
change?
There were a few instances of typographical
errors or just misinterpreting of some numbers,
maybe. But not many.
And again, with CPH Exhibit 187, what did you do

to confìrm that the statements contained in this
document were accurate?

MS. BROWN: Objection. Assumes facts not
in evidence.
I'm sorry, what was the :

(Prior testimony read back.)
"And again, with CPH Exhibit 187,
what did you do to confìrm that
the statements contained in this
document were accurate?"

I don't remember the specific steps that we
took. Many of the things in here are just
statements that, I don't think anybody can
verify one way or the other. The financials, to
the extent they're in here, I don't believe we
really even used because they're too general and
too broad.
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discussion material packet?
CPH 9?
Correct.
The raw data and information that was used to
produce this was probably collected by Lilly and
Tyrone.
What did you do to confìrm that the information

contained in CPH Exhibit 9 and CPH Exhibit 187
was accurate?
Accurate meaning?
True.
Was it actually -- okay. Not that these antl
this were the same, or?
Correct. Let's take them one at a time.
Okay.
CPH Exhibit 9. What did you do to confìrm that

the information contained in CPH Exhibit 9 was
accurate?
Okay. Again, I couldn't give you specific

examples, but for the most part we would go back
or I would go back and check the fìle output of
the product, a page like this versus whatever
source data I could get my hands on. Mostly
looking for accuracy and figures and text.
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If someone -- I'm sorry.
We may have used some of these but I don't
really think we relied on these very much.
If somebody outside of Morgan Stanley or

somebody wanted to confìrm the accuracy of these
statements, what would they do?

MS. BROWN: Objection. Hypothetical.
Calls for speculation.
Well, I mean, in the few cases that I had where
we had questions with a company's numbers we
would ask for any kind of backup data that they
had to support the final numbers that they were
showing us and how did they arrive at that
particular number, what was the methodology.
So if an individual investor wanted to confirm

the accuracy of these statements they would have
to ask somebody for the backup information; is

that your testimony?
MS. BROWN: Objection. Mischaracterizes.

Also a hypothetical.
I don't think an individual investor would ever

see this presentation, but I don't know. I
don't know who it's given to.
If you can turn to page CPH 254636 ín Exhibit
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187.
Okay,
That page is entitled Long Range Strategic

Objectives Earnings From Continuing Operations.
At the bottom of that table there's EPS,

earnings per share, estimated at two dollars and
twenty cents in 1998; do you see that?
Yes.
What did you do to confirm that that estimate

was accurate?
I don't remember specifìcally what we did on

that.
The same question for 1999 and 2000; do you

recall what you did to confirm the accuracy of
two sevenÇ-five a share and three thirty a

share?
Again, on these financials and this presentation
I'm not sure if we relied on these numbers as

much. Generally speaking, going back to what I
said before, if there were numbers in any of the
fìnancials we got back from a client that we had
questions on or were unsure of we would go back
and ask for the backup data and then we would
try to rebuild that to try to see if we agreed

Page I24
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In 1998 we may have been using some financials
from Sunbeam.
How about 1997?
Definitely not before we were engaged.
But after -- well, do you mean formally engaged

in the fall of 1997 or stafting in April of L997
when Morgan Stanley began preparing materials in
connection with the pitch and the engagement?
Before the formal engagement.
If you could turn to page CPH 254639. It's

entitled net sales growth analysis. At the
bottom it indicates a net sales plan of 1.6

billion in 1998, 2.0 billion in t999,2.4
billion in 2000; do you see those numbers?
Yes.
What did you do to confìrm that Sunbeam -

withdrawn.
What did you do to confirm that these net

sales were attainable?
I don't remember about this page specifically.

Or these specific numbers. But in confirming
their growth plan in general, when we went
through the backup financials that they had to
build up to the sales, and we also met with the

1

2A.
3

4Q.
5A.
6Q.
a

8
9
10 A.
11 a.
L2
13

14
15

16 A.
17 a.
1B

19
20
2I A.
22
23
24
25

Page 123

EUGENE YOO

with their conclusions on their numbers.
Do you recall if in 1998 you believe that

Sunbeam's plan to achieve EPS of two twenty a
share in 1998 was attainable?
I can't remember any reason why we thought it

was not attainable.
But you can't recall what you did to confirm

that it was attainable?
Not specifically, no. I mean, we had our own

models that we ran.
Where did you obtain the data to run those

models?
MS. BROWN: Object to form.

For the models that we ran here on Sunbeam, some
of the information was again from public
information, some of the information was from
analysts repofts, equiÇ analyst reports.
Was the data also provided by Sunbeam itself,.r

MS. BROWN: Objection.
It depends on when.
I'm sorry?
It depends on what time period you're talking

about.
In the first quafter of 1998.
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division heads to talk about the growth plans
that they had for each individual, each
individual division, how they were going to get
that.
Were their plans for sales consistent with

what's reflected on page CPH 254639?
Were whose plans?

Sunbeam. Sunbeam management. The folks that
you spoke to.
These numbers came from them, so I don't
remember exactly what the numbers were at the
time.
Ifyou turn to the next page, CPH 254640. What

did you do, if anything, to confirm the
attainability of first quarter 1998 earnings as
indicated on this page?
I think it was the same process. For our fìrst
quarter'98 we were probably also able to
compare the numbers to analyst reports at the
time and their projections for the 1998 first
quader.
Did you ever speak to any analysts about their

reports?
We never spoke to any research analysts. At
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least I did not.
YoU don't know anyone else who did?
I don't believe anyone did.
Did Morgan Stanley attempt to verily or

challenge any of the statements made by the
analysts?

MS. BROWN: Object. Foundation.
I don't know.
And, again, you don't recall if either of these

documents were provided to Coleman or MacAndrews
and Forbes?
I don't know.
Mr. Yoo, I'm handing you what's previously been

marked as CPH Exhibit 92. My first question for
you, Mr. Yoo, actually is not related
specifically to that document, but other than
reviewing the work pedormed by Mr. Chang and
Miss Rafli, were you involved in assessing or
estimating the potential synergies of
contemplated a transaction involving Sunbeam and
Coleman?

MS. BROWN: Object to form.
I, you know, I was not involved in developing

any kind of estimates or coming up with any kind
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entering it into fìnancial models?

MS. BROWN: Object. Compound.
The actual handling of the models was done by
the analysts, mostly Tyrone. But all of his
work was then ultimately reviewed by either
myself or Alex.
Other than Mr. Chang do you know of anyone else

that was involved with preparing synergy models?
Preparing models using the synergy numbers?
Correct.
Not that I can think of, no.
Turning to the document that I handed you, CPH

Exhibit 92. Do you recall this document?
I think I do, yes.
Do you recall reviewing this document in 1997 in

connection with proposed transactions involving
Black and Decker, any other companies listed in
here?
I do recall that.
In the second paragraph on the first page of

Exhibit 92, it states, "enclosed please find our
initial attempts at determining the likely
synergies associated with the change of control.
For each targeted company we have made estimates
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of prgections on synergies. Our role was
simply using synergy numbers that others were
providing to us.
Who provided you with those synergy numbers?
I don't remember specifically who. But I think

generally synergy numbers were provided by
Sunbeam or Coopers and Lybrand.
And Coopers was retained by Sunbeam or Morgan

Stanley to assist with preparing synergy
analyses?

MS. BROWN: Object? Facts not in evidence.
I don't know -- I'm pretty sure they weren't
retained by Morgan Stanley. I don't think they
were working for us.
Other than Sunbeam and Coopers who else provided

synergy numbers for Morgan Stanley's models?
MS. BROWN: Object to form.

If any.
Well, as far as I knew for the potential

transactions we were contemplating there were, I
don't think there were any other sources for the
synergy numbers.
Who was involved at Morgan Stanley with taking

that data and reviewing it or manipulating it or
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as to the range of attainable synergies and
their ensuing financial impact on the combined
company." Is that consistent with what Morgan
Stanley was doing in connection with the
potential transaction with Coleman?
I'm not sure what you mean by that.
Well, in analyzing a potential transaction

involving Sunbeam and Coleman, did Morgan
Stanley make estimates as to the range of
attainable synergies in their fìnancial impact
as is indicated in CPH Exhibit 92?

MS. BROWN: Object to form and foundation.
The analysis here is a little different from
what might have been done in the Coleman
transaction. This is a preliminary look before
we had any contact with any company before we
have any potential transaction even showing any
signs. These were just ideas. And these
synergies were also flushed out. We made
guesses here at this point and then talked with
the Sunbeam managernent team to make sure that
they were reasonable and they adjusted our
estimates, our original estimates to what they
thought were, you know, at least on a fìrst
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broad brush, reasonable assumptions. You know,
at the point with, where we were with Coleman it
was a much more, I don't want to use the word
precise, but it was a different kind of synergy
estimate. It wasn't something that we were
coming up with. At that point we were relying
on Sunbeam or Coopers to give us a more refined
number. Where there was an actual tangible
transaction. At this point there were just too
many companies we were considering.
Okay, In the last sentence of that second

paragraph it states, "we have also included the
background on Scolt Paper and Sunbeam which we
used as templates for our analysis"?
Uh-huh.
Do you recall if Morgan Stanley used the

background information it possessed on Scott
Paper in analyzing potential synergies in a
transaction involving Sunbeam and Coleman?
I don't recall that happening.
Do you know why Morgan Stanley was using Scott

Paper as a template for potential synergies?
MS. BROWN: Objection.

Involving the companies that are listed in these

Page 132

EUGENE YOO

MS. BROWN: Object to form.
I'm not sure I understand the question.
Well, if you turn to page Morgan Stanley 3414.

Included in this package that was sent to
Sunbeam was the Sunbeam restructuring and growth
plans which we've seen before. Two pages prior
to that are Scott paper restructuring plans and
growth projects. Is that information impoftant
for Morgan Stanley to consider in attempting to
estimate a range of attainable synergies in a
potential transaction involving Sunbeam and
another company?

MS. BROWN: Object to form.
Such as the companies that are analyzed in CPH

Exhibit 92?
MS. BROWN: The same objection.

For this analysis I don't know how relevant they
are or not. I'm trying to remember what we were
doing here. I can't read the numbers. Again, I
don't know specifically what we were doing, I
can't remember what we were doing on this
analysis. I would think that's, the
restructuring plan and the growth targets might

, have sorne impact on potential synergies, but I

1

2

3
4
5

6

7

8
9

10

11

12

13

L4
15

16

t7
18

19

20
2L
22
23
24
25

A.

a.

a.

A.

A.

a.

Page 131

EUGENE YOO
materials?

MS. BROWN: Object to form. "These
materials" being CPH 92?

MR. O'CONNOR: Yes. Thank you.
MS. BROWN: I still object to form.

From what I can recall I'm not sure if this is
the only reason behind it, but. It was one of
the more recent transactions that Al Dunlap had
been involved with and one of the bigger ones,
and it was a closer fit to the transactions that
we were contemplating at the time. But other
than that I can't, I don't recall any other
reasons.
Is Sunbeam's restructuring and growth plans

relevant to analyzing potential synergies in a
transaction involving Sunbeam and another
company?

MS. BROWN: Can I hear that question back.
(Prior testimony read back.)

"Is Sunbeam's restructuring and
growth plans relevant to analyzing
potential synergies in a
transaction involving Sunbeam and
another company?"
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wouldn't know how to incorporate that into an
analysis.
I show you what's been previously marked as CPH

Exhibit 93. The first two pages are meta data
for the attached document which is entitled
Sunbeam Corporation Executive Summary. The
third page in which is entitled Sunbeam
Corporation Synergies Analysis, do you recognize
this document? This page of this document.
Yes,IthinkIdo.
Did you prepare this or review this page?
I believe I did review this page.

And then the following page is entitled Sunbeam
Corporation Sources of Synergies.
Okay.
Do you see that?
Yes, I do.
And the last bullet point on that page reads,

"total potential synergies of over one hundred
and 50 million from Sunbeam with 50 percent
recognized in year one and the remainder by year
hvo." Do you recall reviewing that statement
back in 1997?
Again, I think I do. I'm not sure exactly what
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presentat¡on this was in.
Looking at those two pages, the synergy analysis

and sources of synergies, is that information,
is the information contained on those pages
relevant to Morgan Stanley's analysis of
potential synergies involving Sunbeam and the
transaction involving Sunbeam and another
company?

MS. BROWN: Object to form and foundation.
Some of these are somewhat useful. But most of

this is not something that we could use in a
quantitative form for a model or any kind of
quantitative analysis.
Do you recall how Morgan Stanley came up with

the total potential synergies of 150 million
dollars involving Sunbeam?

MS. BROWN: Objection. Foundation. Form.
No, I don't recall where the 150 million dollar

figure came from.
Do you recall asking Mr. Chang? I'll represent

to you that the meta data on the first page of
CPH Exhibit 93 indicates that Mr. Chang drafted
this document in October of 1997.
Okay.
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Mischaracterization.
I don't know what the relationship with Coopers
was. There was no formal relationship that I
knew of between Coopers and Morgan Stanley and I
wasn't aware of what the relationship was
between Coopers and Sunbeam. I didn't know when
they were brought on board or what the
arrangement was with them.
But you knew why they were sending you this

document on October 3rd; right?
At the time I knew, yeah. I knew they were
sending it to us, I knew that they were working
on a project with us.
And that project was a potential transaction

involving Sunbeam; right?
Risht.
And analyzing potential synergies that might

arise from those transactions; correct?
MS. BROWN: Object to form.

Characterization.
Well, for, we were trying to narrow down the
field of potential companies that we would
consider to begin looking at potential
transactions. I think at this point it was a
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Do you ever recall -- do you recall ever

speaking with Mr. Chang about where he obtained
the information that's contained in this, on the
pages entitled Synergies Analysis and Sources of
Synergies?
I don't recall ever having that conversation

with him.
(Deposition Exhibit 225 marked for

identification.)
You've been handed what's been marked as CPH

Exhibit 225, this is a letter from Coopers and
Lybrand addressed to yourself dated October 3,
1997. Do you recognize this document?
I think I've seen the matrix before.
Do you recall the purpose of, the purpose behind

Coopers sending you this information?
I believe this was the initial response back

from Coopers and Lybrand from our request for
more detail and backup on synergies.
So as of October 3rd of t997 Coopers was

actively engaged in providing its expeftise on
analyzing synergies to Morgan Stanley or
potential transaction involving Sunbeam?

MS. BROWN: Object to form.
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little too premature, we weren't looking at
transact¡ons with all of these companies.
Do you recall when Coopers first started

providing information to Morgan Stanley
concerning potential synergies?
No. I didn't know when they were signed by, or

when they were brought on board by Sunbeam. I
didn't know what their role was.
All you knew is that they were providing you

with information on potential synergies
involving other companies?

MS. BROWN: Object to form.
I don't remember the first contact I had with

them or knew about them. We just stafted
receiving information from them one day.
You had no advanced notice that they were going

to staft working in --
I don't remember.
Working on providing you with information on

potential synergies involving a transaction with
Sunbeam and another company?
I don't remember what we knew about Coopers; we
weren't really focusing on them.

(Deposition Exhibit 226 marked for
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identifìcation.)
Mr. Yoo, you've been handed what's been marked

as CPH Exhibit 226 which is a fax cover sheet
for Coopers and Lybrand to Gene Yoo dated
October 23, t997 attaching several pages of
documents. Do you recall receiving this fax?
I think I do recall this.
Do you recall the purpose behind this

information?
I don't remember specifically what we requested

this for.
Is this the type of information that Coopers was

providing Morgan Stanley in 1997 on various
potential strategic alternatives for Sunbeam ?

MS. BROWN: Object to form.
I couldn't say if this was Wpical or not.
Do you recall if they prepared a similar

document for a potential acquisition of the
Coleman Company?
I don't remember.
Do you recall Al Dunlap ever stating that he

believed the transaction -- strike that.
Do you recall Al Dunlap ever saying that

Sunbeam could attain 2 hundred million dollars
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As compared to what?
As compared to Sunbeam coming in and
implementing their own restructuring plan and a

target company.
Were those potential savings that were

identified by Morgan Stanley?
No. We didn't identifu any savings that I can

remember.
Were the savings that had already been

implemented at Coleman part of the synergies
estimates provided by Sunbeam?

MS. BROWN: Object to foundation.
From what I remember of the synergy estimates we

actually segregated out, I thought, the cost
savings that were already achieved or part of
the restructuring plan that was already in
place. I thought we had done that.
Do you recall ever receiving any synergy

estimates or ideas from the Coleman Company?
I don't recall what we got from Coleman.
You don't recall any particular number, an

amount of synergies thought to be attainable,
where that information came from Coleman or
MacAndrews and Forbes?
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in synergies as a result of an acquisition of
the Coleman Company?
I don't recall anything like that at all.

Do you recall any statements made by any Sunbeam
personnel regarding their beliefs on the
potential to obtain synergies in a transaction
involving the acquisition of the Coleman

Company?
I can't remember specifically what anybody said.
Generally?
I think the only thing that I can remember was

that some of the potential cost savings were
already implemented on the Coleman side. I
don't remember the amount, but that's the only
thing that I can remember about the Coleman
situation.
How did you know that?
I didn't know it; I remember somebody saying
that.
You remember someone telling you that some cost

savings had already been implemented at Coleman?
I don't know if ¡t was cost savings or if it was
some of the restructuring plan in place at
Coleman were already underway.

1

2
3
44.
sQ.
6
7
I
9
10 A.
11 a.
T2 A.
13
t4
15
16
17
18 a.
19 A.
20
2L a.
22
23 A.
24
25

Page 141

EUGENE YOO
No. I don't remember any specifìc numbers.
I show you what's been previously marked as CPH

Exhibit 95. Do you recall this document?
Yes, I do.
Did you prepare this document?
I don't remember ¡f I d¡d this document or not.
Where do you recall seeing this document?
I think this came up somewhere during the

negotiations with Coleman, but I don't remember
exactly at what point in time.
The first column is entitled ltem and there are

15 items listed under that column. Do you know
where those items came from?
I don't remember the source of the data, no.
And the same question with respect to the column

entitled original and the numbers listed in that
column, do you know the source of those numbers?
No, I don't. I don't recall.
And then with the revision count, do you know

the source of those revised numbers?
Nope. I don't remember.
Do you know what was done with this document, if

anything?
I don't remember what we did this for.
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You can't recall if Morgan Stanley relied on
this document in preparing any synergies
analysis?

MS. BROWN: Objection. Form and
foundation.
I don't remember what the ultimate use of this

was for.
Do you recall any conversations that you had

with people at Morgan Stanley or Sunbeam
concerning the items or the dollar amounts on
CPH Exhibit 95?
No, we never really had any discussions that I

can remember about this.
Okay. Showing you what's previously been marked

as CPH Exhibit 97. Do you recall seeing this
document?
I'm not sure if I've seen this one.
In this document there's an additional column, a

second revised column. You don't know where
those numbers came from?
No.
And on the far right-hand side there's a column

entitled Comments. Did you draft any of those
comments for this pafticular document?
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CPH Exhibit 97 in connection with the Sunbeam
and Coleman transaction?

MS. BROWN: Objection. Foundation.
I don't know.
I'm handing you whafs been previously marked as

CPH Exhibit 62. Do you recall seeing this
document with this handwriting?
No, I don't think I've seen this before.
Do you recognize the handwriting?
No, I'm not sure who it is.

Okay. Set that aside. I'm handing you what's
been previously marked as CPH Exhibit 139. Do
you recognize this document?
The first page is familiar, the second page is
familiar. I'm not sure I've seen the last two
pages.
You did not prepare the last two pages on CPH

Exhibit 139?
I don't think I did. They're not familiar.
If you look at the last page which is labeled

Morgan Stanley 26544.
Okay.
It's a page entitled Project Laser Overview of

Synergy Analysis Camper. Do you recall the code
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I don't believe I did.
Do you know who did?
No.
Let me ask a better question. Do you know

anyone involved in analyzing potential synergies
involving these items that would provide these

Çpes of comments?
MS. BROWN: Can you....
(Prior testimony read back.)

"Do you know anyone involved in
analyzing potential synergies
involving these items that would
provide these types of comments?"

MS. BROWN: Object to form.
At this level of detail we most likely were
relying on Sunbeam and/or Coopers for this
information.
Do you recall having any conversations with

anyone at Morgan Stanley or Sunbeam involving
these types of comments or issues related to
these potential synergy ideas?

MS. BROWN: Object to form.
I don't recall any conversations.
Do you recall if Morgan Stanley or Sunbeam used

Page 145

EUGENE YOO
name for Coleman Company was Camper?
I believe that was the case, yes.
And on this chart there are three boxes, the

first box on the left next to the words
estimated annual synergies reflects 100 million
dollars in the top of the box; do you see that?
Yes.
And the middle box shows 150 million and the

third box shows 200 million?
Uh-huh.
Do you recall the source of those synergy

estimates?
No. I don't, no.
You don't recall any conversations with Sunbeam

or Morgan Stanley in which the synergy estimates
were discussed? The 100, 150 and 200 million
dollar estimates?
Those numbers aren't familiar to me, I don't
recall anything about them.
Do you recall anyone at Morgan Stanley reachíng

a decision on the amount of potential synergies
that could be attained as a result of Sunbeam's
acquisition of the Coleman Company?

MS. BROWN: Object to form and foundation.
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As far as I knew we really didn't make any
conclusions or decisions on what the synergies
were going to be.

Do you recall if anyone at Sunbeam came to any
conclusion on the amount of potential synergies
that could be attained in the acquisition of the
Coleman Company by Sunbeam?

MS. BROWN: Objection. Foundation.
I don't recall who, I don't recall if Sunbeam

came up with any defìnitive answers on the
synergies.
Do you recall whether anyone at Sunbeam came to

a decision as to a range of synergies?
MS. BROWN: Objection. Foundation.

For the most part as far as any synergy
discussions we were refying on Russ and it was
from the Sunbeam side. We were relying on Russ

Kirsch.
Relying on him for what?
For guidance on synergies or potential synergies

in a transaction.
Why were you relying on Mr. Kirsch for that?
He seemed to have the , from our position, he

seemed to have the best knowledge of what
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where it says "sent by C and L" and then across
the top it reads "Coopers and Lybrand, dated
2127198." Does that refresh your recollection
with respect to who created this document?
No. I don't remember this. I may have seen it

but I don't remember.
I'm sorry. Were you aware that Coopers

estimated potential synergies of 118 million
with respect to an acquisition of the Coleman
Company by Sunbeam?

MS. BROWN: Objection. Form, foundation.
Assumes facts not in evidence.
I did know that Coopers was working in some form

on developing the synergy estimates. I didn't
know, or at least I don't remember now what the
ultimate number was that they came up with.
Did you have any conversations with anyone at

Coopers concerning potential synergies involving
an acquisition of Coleman by Sunbeam?
I don't remember.
Do you know if anyone at Morgan Stanley had

communications with Coopers on that issue?
I couldn't say for sure.
Do you know if anyone at Coleman or MacAndrews
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potential synergies could be with these
different target companies.
Why did you believe that to be true?
He seemed to have a level of knowledge of the

companies that was deeper than our view as an
outsíde adviser.
Knowledge of Sunbeam?
Of Sunbeam and of the industry in general.
Other than Mr. Kirsch anyone else that Morgan

Stanley relied on in obtaining guidance on
potential synergies?

MS. BROWN: Objection. Form and

foundation.
From Sunbeam, you mean?
Correct.
From the Sunbeam side?
Correct.
Russ was our main point of contact. I don't

know if there was anyone else at Sunbeam who was
working on coming up with the numbers.
I'm handing you what's previously been marked as

CPH Exhibit 205. Do you recall this document?
I'm not sure if I've seen this before or not.
The top of CPH Exhibit 205 contains a fax line
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and Forbes came to any conclusion on the
synergies that could be attained in an
acquisition of the Coleman Company by Sunbeam?

MS. BROWN: Can I have that question back.
(Prior testimony read back.)

"Do you know if anyone at Coleman
or MacAndrews and Forbes came to
any conclusion on the synergies
that could be attained in an
acquisition of the Coleman Company
by Sunbeam?"

MS. BROWN: Objection. Foundation.
I don't know any conclusions or anything about

what they decided or concluded.
Did anyone at Morgan Stanley offer to you their

opinion on the level of synergies that could be
attained in an acquisition of Coleman by
Sunbeam?
Not that I can recall.
Mr. Chang didn't ever give you his opinion on

the synergies that might be attained?
I don't remember. No, I don't remember.
Mr. Yoo, did you attend the meeting of the

Sunbeam board ofdirectors on February 27, t99B
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a
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a.
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where the issue of acquisition of Coleman was
discussed?
I was present for a paft of the meeting. I was
not there for the first half of the meeting.
Why did you arrive after the start of the

meeting?
There were, I believe, five presentations that
Morgan Stanley put together for that meeting and
I was fìnishing the last two while the meeting
began.
What do you recall being discussed at the board

meeting while you were in attendance?
At the point that I walked in I think Jim SÇnes
was talking about the details of either
FirstAlert or Signature Brands in an
acquisition. And then I think, I think after
that Bill Strong was talking about financing
alternatives. After that I think it was just a
general Q and A, or open discussion with the
board, I don't remember any of the details after
that.
Do you recall any of the specifics, anything

specific that Mr. Strong told the board in
regard to financing alternatives?
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preliminary draft, do you have any knowledge if
there was drafts subsequent to this that would
have been presented to the board or if this was
in fact the final version?
I couldn't say definitively if this was the

fìnal version or not, Yeah, I don't know.
If you could just take a moment to flip through
it. My question would be do you have any reason
to believe this was not the final version?
No, there's no reason to believe it's not the

fìnal version.
If you could please turn to page 16 of the

presentation, which is Morgan Stanley 83982.
Okay.
This page is entitled Summary of Camper

Evaluation Analyses. Section 4 on this page is

entitled Estimated Value of Synergies, and below
this there's 100 million pre tax, 150 million
pre tax and 200 million pre tax. Do you see
that?
Yes, I do.
Do you recall any discussions about the

potential for Sunbeam to realize between 100 and
200 million in pre tax synergies at this board

2T
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2 A. I don't remember any specifics. Mostly it was
3 just laying out alternatives and views from our
4 capital market people.
5 Q. Anything else you can remember being discussed
6 at the meeting?
7 A. No. I was pretty tired at that point.
8 Q. Do you recall any discussion of Sunbeam's
9 financial performance in January and February of
10 1998?
11 A. No.
12 a. Any discussions of Sunbeam's projected financial
13 performance, for example, second quarter of
L4 1998?
15 A. No, I don't remember anything like that.
16 a. Mr. Yoo, I'm handing you what's been previously
17 marked as CPH Exhibit 89. Do you recall this
18 document, sir?
19 A. Yes, I do.
20 a. What is this document?
2t A. This is the presentation that we put together
22 for the Sunbeam board outlining the potential
23 acquisition of Coleman.
24 a. On the first page of CPH Exhibit 89 up in the
25 upper right-hand corner there's a designation of
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meeting?
No, I don't recall. I don't think I was even

there for the presentation on Coleman.
Would you please turn to page Morgan Stanley

84007. That page is entitled Review of
Anticipated Combination Synergies. The next
page appears to be the same document that I
showed you earlier. Does that refresh your
recollection with respect to who created that
document or the use of that document?
No, not really. I don't really remember this

page.
And then the next page, Morgan Stanley 840009.

It appears to be the same document we looked at
earlier?
Uh-huh.
Does that refresh your recollection with respect

to who prepared that document or what the
document was to be used for?
No. Again, I don't really remember this page.

If you turn to page 84011, entitled Scott Paper
Restructuring Growth Plans. Does the inclusion
of this page in the board book refresh your
recollection with respect to Morgan Stanley's
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use of Scott Paper restructuring ¡n estimating
potential synergies in a transaction involving
Coleman?

MS. BROWN: Object to form. Assumes facts
not in evidence.
As far as Scott Paper I think the only tíme we
actually ever used it to develop any kind of
synergy estimates was at the very beginning when
we were first pitching for Al's business. From
what I remember this was placed here only as a
reference point just to show that he has done
similar types of restructurings at other places,

that it wasn't completely out of the ballpark
that he could try to do something similar at
Coleman.
So Dunlap's ability to restructure companies was

important to determining the anticipated
combination of synergies of this transaction?

MS. BROWN: Object to the form.
Mischaracterizes.
I'm not sure if we used it to develop the

numbers. But it was to show that the idea of Al
Dunlap and his team going in and trying to
restructure a company was not something that was
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I, I didn't work with a/ anyone from a public

relatíons firm that I can remember. There may
have been one that was retained at some point
prior to the announcement, but I don't know for
sure.
Does the name Hilden Knowlton (ph.) ring a bell?
I know the company but I don't recall if they

were specifically involved in this or not.
Okay. Were you involved in preparing any

statements or responses to potential questions
that may be asked at the public announcement of
the transaction involving the Coleman Company?
No. Not that I can recall.
I'm handing you what's been previously marked as

CPH Exhibit t42. Do you recall seeing this
document?
I don't think I've seen this before.
If you turn to page 3 of the document which is

cPH 253549.
Okay.
Paragraph 13 reads, "what's your first quarter

going to look like? Are you comfoftable with
analyst estimates?" Do you remember discussing
the response that should be given to that
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unfathomable. It was really more the use here.
It's something that they've been through before
and they may or may not be successful again, but
ifs something that they've done before. They
had a track record.
Can you recall anything else from board of

directors meeting on February 27th on the issue
of synergies?
No, not synergies.
Was there any discussion of the value of the

Coleman Company and the price that Sunbeam was
paying for the acquisition of the Coleman
Company?
No, I, as far as I can remember I wasn't present

for that paft of the discussion.
Did you participate at all in the discussion

that day at the board meeting?
No, I didn't.
What was your role at that board meeting?
I was there simply to observe.
Do you recall working with a public relations

firm in connection with announcing the
transactions that the board approved on February
27, t99B?
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question upon the announcement of the
transaction?
No, I don't think I was ever paft of any

discussion on this.
Okay. Between the board meeting onFebruary 27,

1998 and the announcement, were you involved in
any discussions or meetings concerning Sunbeam's
first quafter 1998 sales?
No, not that I can recall.
I show you one more previously marked as CPH

143. Page 3 of L2. Paragraph 15. If you can
just read that to yourself.
(Witness reviewing.)
Do you have any knowledge of why the response

changed from CPH Exhibit 142 to what's shown on
CPH Exhibit 143?
No, I don't know why it changed.
Okay. Set those aside, Mr. Yoo, did you ever

speak to John Tyree in connection with your work
on the Sunbeam engagement?
Yes, I did.
What did you discuss with Mr. Tyree?
lohn was taking over on the Sunbeam project once
they moved into the financing phase and I was
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handing off to him.
What were you handing off to Mr. Tyree?
Mostly, I think the only involvement I had with

him was with regard to gathering company
information and industry information^ They were
putting some of the standard descriptions into,
I guess, the offering document and he was
looking to me to help him fill it in.
And the reason for that was because you were the

one who had been working with Sunbeam --
Right
-- all along, gathering the information about

the company?
Right. So I had some of that information

readily available and I could give it to him
rather than having him look it up himself.
Were you involved in drafting any portion of the

debenture offering memorandum?
No.
And you understand what the debenture offering

memorandum was in this deal?
The convedible notes?
Correct.
Yes.
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You don't remember that ever being discussed at

Morgan Stanley ín any meetings, the results of
that conference call?
No. My involvement with Sunbeam after the

announcement was limited and then once the
transaction closed it was really only focused on
the sale of the spa business coming out of
Coleman.
Okay.

VIDEOGRAPHER: Can we take a break for one
second? The time is two thirty-sevenr we're off
the record.

(Short break taken.)
VIDEOGRAPHER: We're back on the record.

This is tape number four, the time is two
forty-two.

MR. O'CONNOR: I'll ask the court reporter
to please mark the next exhibit.

(Deposition Exhibit 227 marked for
identification.)
Mr. Yoo, take a few minutes to look at what's

been marked as CPH Exhibit 227. Do you
recognize this document, sir?
Yes, I do.
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Other than Mr. Tyree do you know who was

involved in drafting that memo?
No. I wasn't involved with that.
Okay. Did you ever speak to Mr. Tyree in

connection with any due diligence that may have
been performed on Sunbeam's accounting?

MS. BROWN: Object to form.
I never really spoke to him about the financials

as far as I can remember.
Let me show you what's been previously marked as

CPH Exhibit 31. This is a memo from John Tyree
to the Sunbeam financing team dated March 7,

1998 referencing an accounting due diligence
conference call on March i2th; you did not
participate in that call; correct?
I don't believe I did.
And you had no conversations with Mr. Tyree or

Shani Boone concerning the accounting due
diligence call?
Not that I can remember, no.
You don't recall seeing any documents

summarizing what was discussed on that call or
the information they learned on that call?

No.
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What was the purpose of Skadden Arps sending you

this document?
I believe this was paft of the due diligence

process as we were trying to, I don't know if we
were just -- this was post announcement or pre

announcement? We were trying to get to a

closure on the deal.
Were you responsible for conducting legal due

diligence of Sunbeam?
I personally was not responsible for legal due

diligence, but one of my roles was helping to
make sure that the due diligence process moved
fon¡rard smoothly.
Do you know who was responsible for legal due

diligence?
MS. BROWN: Objectto form.

I believe it was Skadden. I don't remember who
specifìcally at Skadden.
Do you know why Skadden would be sending this

document to you if they were responsible for
conducting legal due diligence?
In this case I think they were asking for any

documents that we may have collected already in
our work so they didn't have to go gather it
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aga¡n.
Are they asking you to request documents from

Sunbeam for the due diligence review?
MS. BROWN: Object to form. And

foundation.
In this case, no, I don't believe so. As far as

I can remember we were just assisting them, but
they were the ones ultimately responsible for
the due diligence, for the legal due diligence.
Okay. I guess I'm confused by the first

sentence of her memo. Which states, "the
following items should be included as paft of
your due diligence request for Project Laser."
Do you have any understanding of what that
means?
Oh, I do, actually. We were compiling a master
list for the due diligence and we were getting
lists from the legal team, from, I believe it
was Afthur Andersen and our own, we had included
our own prior list that we had sent to Sunbeam
so that we could, rather than sending four or
five different lists from different sources we
were going to send them one list for the due
diligence.
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diligence, legal due diligence list?
I believe that was the case, if I remember

correctly.
What else was included in the list?
I think there was a section that came from
Afthur Andersen, I don't recall whether or not
there was a section that came from Coopers. We
had a -- I believe we had a list that Morgan
Stanley worked with Sunbeam to compile for their
poftion of the due diligence.
What materials did you obtain from Arthur

Andersen?
We -- I'm not sure what you mean by "materials."
When you said you believe they provided a

section?
Well, they provided a list for us to give to the

other side.
Okay. My question is what was that list?
I don't know now.
Is it one document?
I think it was just a few pages they sent us of
items that they were looking for from the other
side.
Looking for from who?
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Okay. Who were you sending the list to, the

master list?
Let's see, I think this was going to, I think

this was going to Coleman or somebody from the
Coleman side.
Okay. And what exactly were you compiling for

this master list, what would this master list
include?
I'm not sure what you mean.

MS. BROWN: Object to form.
Well, maybe we're miscommunicating. You

referred to a master list, what is the master
list?
A list of all of the items that we would be
requesting as part of the due diligence for the
MNA transaction. And rather than sending a list
for the legal due diligence and a list for the
accounting due diligence and a list for any
other due diligence, fìnancing, whatever, we
were going to send them one list that they could
use to compile their information. We were
trying to make the process as easy for the other
side as possible.
Okay. And part of this master list was this due
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From the Coleman side
Seeking information from Coleman?
Right.
Okay. I'm handing you what's been previously

marked as CPH Exhibit 28. Do you recognize this
document?
I think I do. I think I've seen this.
Where do you recall seeing this document?
I don't remember the specific instance when I

had seen this, but I think this was part of our
update process with Sunbeam, just making sure
that we werê current on company events.
And why was that important to you?

MS. BROWN: Object. Characterization.
Again, I don't remember the specific impetus for
this meeting, but generally, especially if we're
going to go out and talk to other companies
about Sunbeam, which I think this is when it was
happening. I don't remember.
There's a reference there in paragraph 1 to

"recent developments review." And in the third
line down is "high dependence of recent sales
growth on grilles." Do you recall why that was
an issue to explore?

1

24.
3Q.
44.
sQ.
6
'1

84.
eQ.
10 A.

11

t2
13

14 a.
15
16 A.

t7
1B

19

20
2t a.
22
23
24
25

EUGENE YOO, JUNE 16,2004

ESQUTRE DEPOSITION SERVICES - CHICAGO

312.782.8087 800.708.8087 FAX312.704.4950

42 (Pages 162 to 165)

16dv-000547



1

2A.
3
4
sQ.
6
7A.
BQ.
9

10
11 A.
T2

13

t4
1s a.
16 A.
t7 a.
1B

19
20 A.
2L a.
22
23 A.
24 a.
25

Page 166

EUGENE YOO

The only thing I can think of was that the sales
mix had changed a little bit and we were just
curious as to why.
Do you recall what response you received from

Sunbeam on this issue?
I don't remember the response.
Do you know who was responsible for obtaining

the information that is listed in this agenda?
MS. BROWN: Object to form.

I'm not sure if there was. anyone responsible, or
any single person responsible for getting this
information. I think this was just a guide for
us to hold a discussion with them.
Do you know who created this document?
No, I don't know.
Do you recall any discussions with anyone at

Morgan Stanley about the contents of this
document?
No.
Paragraph 5, "financial forecast review" lists

five items --
Uh-huh.
-- for inquiry. Do you remember obtaining any

information on those issues?
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I don't know. I don't know if any of this

information was presented to them.
Were you concerned about ensuring the accuracy

of the presentation books that were being
prepared by Morgan Stanley?

MS. BROWN: Object to form.
What do you mean by "concern"?
Was one reason why you were petforming this due

diligence -- withdrawn.
Was it important to you that the

information contained in presentation
statements, or presentation materials provided
to third parties was accurate?
Generally speaking, I mean, that was, I guess,
paft of my job was to make sure that to the best
of our knowledge what we were presenting was
accurate.
And one way to do that is to conduct due

diligence of the company; correct?
That's correct.
And does this agenda reflect the issues that

Morgan Stanley needed to explore in order to
ensure that the information it had about the
company that it was providing to third parties
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A. I think we did get most of this at some point.

I don't know if it was directly as a result of
this. Other than maybe the sensitivity
analysis, I don't seem to remember anything
about that.

a. Why is this information impoftant to Morgan
Stanley?

A. In this case, or?

a. Correct.
A. I'm not sure when it was. You know, I thínk it

was really just part of our making sure that our
financial models were accurate, that we were
representing the company and our analyses in the
right way.

a. And why is that important?
MS. BROWN: Objection.

A. We need to make sure we're presenting accurate
data.

a. Who were you presenting the accurate data to?
MS. BROWN: Objection to form.

A. I'm not sure who it was in this case.

a. Is this the type of information that was being
provided to potential acquisition targets?

MS. BROWN: Object to form.
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2 was accurate?
3 MS. BROWN: Object to form. Can I hear
4 that back, actually.
5 (Prior testimony read back.)
6 "And does this agenda reflect the
7 issues that Morgan Stanley needed
I to explore in order to ensure that
9 the information it had about the
10 company that it was providing to
11 third pafties was accurate?"
LZ A. Again, I don't remember the specific instance
13 when we were using this, but this seems like
t4 something we would use more, not to verify
15 accuracy, but more just to stay updated on the
16 company. It wasn't really -- this didn't seem
17 to be a matter of going back and questioning
18 anything that we thought was wrong. This is
19 just trying to make sure that we were as current
20 on the company as possible.
2I a. If in attempting to remain current on the
22 company you discovered information that was
23 inconsistent with what you were communicating to
24 third parties, what would you do?
25 MS. BROWN: Object to form. Improper
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hypothetical.
I don't know. I haven't been in that situation.
I haven't had to deal with that yet.
In this transaction you never came across any

information about Sunbeam's business or
financial condition that was inconsistent with
what was being presented to third parties by
Morgan Stanley?

MS. BROWN: Object to form.
As far as I knew there were no inconsistencies

between what we were presenting and information
that we were getting from Sunbeam.
And had you come across that information what

would you have done?
MS. BROWN: Objection. Asked and answered.

Improper hypothetical.
Again, I don't know. I haven't been in that

situation before, so I don't know.
You may have answered this question as well; you

don't recall who was responsible for obtaining
this information from Sunbeam?
I don't think it was any single person. Again,
I don't think this was really a list of items to
gather, it was really more just talking points
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gets completed as a rnatter of course. If we
don't complete that we don't have the
information we need to do our work and we're not
able to provide our service to our clients.
Who is responsible for conducting the follow-up

due diligence?
I'm not sure what you mean by follow-up.
Well, you testified earlier that part of your

due diligence function was to keep up with
current events of the company, their latest
filings, earnings and announcements. Who was
responsible for ensuring that all of that was
reviewed?
It was really the whole deal team, really.
Who was responsible at Morgan Stanley for

conducting the accounting due diligence?
MS. BROWN: Object to form.

The accounting due diligence -- well, to a

certain extent we would do due diligence on the
financials, but typically on an MNA transaction
we didn't do any detailed accounting due
diligence, we were relying on the auditors to do
that for us and provide us comfoft.
Were you involved in that process?
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for a meeting or a discussion with them.
Who was responsible for ensuring that all the

appropriate due diligence was completed by
Morgan Stanley?

MS. BROWN: Object to form.
On the MNA side? Or -
We can staft there.
Okay. For this transaction or, I guessr MNA in

general, I don't think there's any person
assigned to oversee the completion of due
diligence. It's part of our process just, you
know, in order to be able to complete-all of our
work, to have all of the information that we
need it's sort of fundamental that we have all
of the due diligence completed, and also we have
all the information we need.
If no one is responsible how does your

depaftment know that all of the due diligence
has been conducted?

MS. BROWN: Object to form.
Mischaracterization.
Like I said, in order for us to be able to

complete our work and to be able to do our
assignment properly that due diligence soft of

Page U3
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MS. BROWN: Object to form.
In which process?
In the due diligence process in reviewing the

financial information and reviewing the
auditor's comfort that it was providing to
Morgan Stanley?

MS. BROWN: Object to form.
Well, we didn't review the auditors, but we were
reviewing financials that they had signed off
on.
I guess my question is did you review those

financials?
Yes, we did.
You personally?
I looked at some of them.
Okay. And those were publicly available

documents?
Yes.

Any other documents that weren't publicly
available?

MS. BROWN: Asked and answered.
In terms of financials?
Correct.
There were the growth plans and budget that they
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had shown us.
Dld you ever review a comfoft letter provided by

Arthur Andersen to Morgan Stanley in connection
with this transaction?
In connection with the MNA transaction?
With -- well, in connection with the acquisition

of the Coleman Company in the subsequent
financing of that transaction.
I don't think I've seen that.
Let's find it. I'm handing you what's

previously been marked as CPH Exhibit 77. Do
you recall seeing this document?
I don't think I've seen this.
While conducting your due diligence did you

discover any information indicating that Sunbeam
was employing bill and hold transactions?
I'm sorry, what was the question again?
In conducting your due diligence of Sunbeam did

you acquire any information indicating that
Sunbeam was employing bill and hold practices?
There was nothing in anything that we had seen
that indicated that there was any kind of fraud
or anything else going on that was out of the
ordinary, just, you know, regular normal course
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MS. BROWN: Objection. Compound.

No. I never really talked to John that much
about, you know, the Sunbeam transaction. I
actually really didn't see him that much,
period.
And your testimony is you have not seen the

March 19, 199B comfort letter before today?
I don't think I have. It doesn't look familiar.
Do you recall reviewing any drafts of this

letter?
I don't think so, no.
Was the information about Sunbeam's existing

financial condition, business and fìnanciaf
condition in January and February of 1998
relevant to the due diligence that you were
pedorming?

MS. BROWN: Object to form.
Are you talking about the due diligence for the
MNA transaction?
Any due diligence that you pedormed on Sunbeam.
The financial condition of the company was
something that I guess is relevant, but in our
case it was something that we were, for the
transaction itself something that we were less
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of business.
At that time were you familiar with the concept

of a bill and hold transaction?
At the time I was not.
Are you now aware of what a bill and hold

transaction is?

Vaguely.
Okay. How did you come to that information?
I, in reading about what had happened with

Sunbeam through the newspapers.
While conducting your due diligence did you

acquire any information indicating that Sunbeam
was engaging in other aggressive revenue
recognition practices?

MS. BROWN: Object to form.
Again, as far as I could see there was really
nothing that I saw that was out of the ordinary
course of business.
Okay. How about with respect to restructuring

reserves. Did you find anything that indicated
that they were improperly reserving?
No. Not that I can remember,
You never had any conversations with Mr. Tyree

on those issues?
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focused on. We had spent a lot of time with
them and had grown comfoftable with their
numbers and when a transaction became tangible
we were more focused on the financials of the
target companies.
Did you ever ask to see the comfoft letter

Arthur Andersen was providing to Sunbeam?
I did not personally, no.
Did you know in January or February - strike

that.
Did you know at any point in the first

quafter of 1998 that Sunbeam was experiencing a
significant decline in sales?

MS. BROWN: Object to form.
I didn't know that there was any difficulÇ of

the company in the first quarter.
Is that information that you should have known

in conducting your due diligence?
MS. BROWN: Object to form. And also to

the extent it calls for a legal conclusion.
Based on the numbers that we were getting from

the company everything seemed to be in order.
Whether those numbers were accurate or not it
was difficult for us to tell from our vantage
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po¡nt.
What numbers do you recall receiv¡ng from

Sunbeam the first quafter of 1998 with respect
to its first quarter sales?
First quarter sales? I don't remember exactly

what we got from them.
If you could turn, sir, to CPH Exhibit L7, page

M5377. I'm sorry, the bottom of MS37B to the
top of 379. Paragraph 6.
Okay.
And 68. I'm sorry, 6C, which runs over onto

MS379. "Although the company has not provided
us with any financial statements as of any date
or for any period subsequent to February 1,

1998, management has provided net sales from
December 29, t997 through March 1, 1998 which
were 17,018,000 as compared to 143,499,000 for
the corresponding period of the preceding year."
Do you see that?
Yes, I do.
Did you have that information in your possession

in the fìrst quarter of 1998 while you were
conducting due diligence for Sunbeam?
I don't believe we did.
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You have no idea what you would do?
If I had been given this?
Uh-huh.
I don't know. I guess it just depends on what

was going on at the time and how I found out
and, you know, what we were doing.
In the context of what you were doing and what

information was being communicated to third
parties in connection with your efforts to find
a buyer or an acquisition target for Sunbeam, is
this the kind of information that would be
important to -- strike that.

Would this information be relevant to those
third parties?

MS. BROWN: Object to form and calls for
speculation.
I think it might be important.
Why is that?
Because the, I don't know why it would be

important to them. If I were to see this, if
the sales numbers were signifìcantly different
from what I thought they were going to be that
might be something important to let people know.
Do you recall, sir, what Wall Street's

1

2
3

4
5
6
7

8
9

10
11

t2
13

L4
15

16

t7
18

19

20
2T
22
23
24
25

a.
A.

a.
A.

a.

A.

a.
A.

a

1

2Q.
3
4
5

6A.
7
8Q.
9

10
11

72
13 A.
L4
ls a.
16
t7
18 A.
le a.
20 A.
2T
22 a.
23
24 A.
25

Page 179

EUGENE YOO
Is that information that would have been

relevant to the tasks you were peforming in
conducting due diligence?

MS. BROWN: Object to form.
If we had that information it probably would

have been relevant.
If someone at Morgan Stanley had that

information would you expect that person to
advise you about a 50 percent decrease in net
sales over that period of time?

MS. BROWN: Object to form. Hypothetical.
i don't know what they would do. I can't
speculate what they would do with that.
But is that something you would have liked to

have known?
MS. BROWN: Object to form.

As an adviser on the transaction, you mean?
Yes.
Yeah, it would have been good to know if we had
known that at the time.
What would you have done with that information?

MS. BROWN: Object to form. Hypothetical.
Again, I don't know. I haven't really been in
that situation.
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expectations were of Sunbeam with respect to
first quafter of 1998 sales?
No, I don't.
Does the range of 285 to 295 million refresh

your recollection?
It might be, I don't know for sure.
You don't recall anyone at Morgan Stanley

discussing the contents of this comfoft letter
or the subject of Sunbeam's sales shortfall
prior to the closing of the Coleman transaction?

MS. BROWN: Object to form and foundation.
I don't recall anything about that letter.
The contents of the letter?
I think there was a public announcement by

Sunbeam to that extent or something along those
lines around that time. But again, at that
point my involvement with Sunbeam was pretty
limited.
You were not involved in preparing or reviewing

a press release in March of 1998.?

No, I didn't have anything to do with that.
Let me show you whals previously been marked as

CPH Exhibit 14.
All right.
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Do you recall read¡ng this press release at
anytime?
I do recall reading this maybe the day or the

day after that it came out.
And again, you were not involved in any

discussions concerning the issuance of this
press release?
No.
You were not involved in any conferences on

March 18th, the day before the press release
concerning Sunbeam's sales shortfall?
Not that I remember.
What was your reaction to reading this press

release?
Surprise. That's probably about it, just very

surprised.
Why were you surprised?
From what I remember up until that point I

thought things were going very well. I thought
they were on track for a good first quarter.
Reading the first paragraph of that press

release, what particular language in the press
release surprised you?
It says its possible that its net sales for the

Page 184

EUGENE YOO

talking about how we were surprised, because we
were both very involved in the numbers in the
model beforehand.
Do you recall what specífically Mr. Chang said?
I don't remember specifìcally what he said.
Did you feel misled when you read this press

release?
I think at this point I wasn't quite sure what

was happening, so I didn't know what to think.
Did you tatk to anybody at Sunbeam about this

press release?
No. I hadn't really had any contact with

anybody from Sunbeam since the board meeting.
Other than Mr. Chang did you talk to anyone

about the press release; Mr. Fuchs, Mr. Stynes,
Mr. Kitts?
No, not Mr. Kitts. Not Mr. SÇnes. I don't

believe I talked to Alex about it.
Did you tell anyone at Morgan Stanley that the

information contained in the press release was
inconsistent with what you were being told by
Sunbeam?
I never really -- I'm not sure what you mean.

Well.
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first quarter of 1998 may be lower than the
range of analyst estimates.
That came as a surprise to you?
Yes.
With respect to the, the language, "the

shortfall from analysts estimates, if any, would
be due to changes in inventory management in
order patterns at certain of the companies major
retail customers." Did that statement surprise
you?
Actually, I didn't really understand that

statement as much as paft of the operations of
the company that we weren't really involved in.
That was the area where we started to rely more
on the management team and team at Coopers to
help us understand. But we weren't really
involved at that level.
Did you have any conversations with anyone at

Morgan Stanley about this press release?
I think the only person I talked to about it was

Tyrone Chang.
What did you and Mr. Chang discuss?
Well, he was the one that brought it to my
attention, I believe. And we were both just
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Well, you said you were surprised to learn of

this press release.
Right.
Did you convey that surprise to anyone besides

Mr. Chang?
Not that I can remember, no.
And you didn't do anything to follow up on the

information contained in the press release?
No, I didn't.
Now, CPH Exhibit 14 does not contain the

information on the status of Sunbeam's sales in
January and February of 1998 as reflected in the
comfort letter; is that correct?
Can you read that back.

(Prior testimony read back.)
"Now, CPH Exhibit 14 does not
contain the information on the
status of Sunbeam's sales in
January and February of 1998 as
reflected in the comfort letter;
is that correct?"

I believe that's correct.
There's no discussion in CPH 14 about the 50

percent decline in sales in the first two months
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of 1998; right?
Not that I can see here, no.
Again, that's information that was not provided

to you either by Sunbeam, Morgan Stanley or
Arthur Andersen for the -
Where do you get your information?
The 50 percent decline of sales in the fìrst two

months of 1998.
That's correct. As far as I can remember that's
not, that was not provided to us.

And you couldn't, you couldn't tell that sales
had declined by 50 percent by reading the press
release on CPH Exhibit 14; correct?

MS. BROWN: Object to form.
I don't know what anybody else could interpret.
I couldn't interpret it from that.
In fact, the press release indicates that it was

still possible that Sunbeam could reach Wall
Street's estimates of 285 to 295 million; right?
I don't know. I can't say what other people

would interpret it.
Well, how do you interpret the first sentence?

"Sunbeam Corporation said today that it is
possible that its net sales for the first
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before?
No, I don't think so.
This is a March 25, 1998 letter from Arthur

Andersen updating the March 19th comfod letter;
correct?
That appears to be the case.
This document was not provided to you at

anytime?
I don't believe so, no.
Handing you what's previously been marked as CPH

Exhibit 16. Do you recognize this document?
I'm not sure. I don't think I've seen this.
This isn't a document that you obtained from

Sunbeam management during your review of their
expectations for sales in 1998?
I don't think I've ever seen this.
Do you recall seeing any build up of sales,

whether it related to the first quarter of 1998
or the entire year of 1998?

MS. BROWN: Object to form.
As far as I can remember for 1998 I don't
believe we ever saw any build up like this for
sales. We had seen some historical numbers that
they gave us for 1997.
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quafter of 1998 may be lower than the range of
Wall Street analysts estimates of 285 million to
295 million, but net sales are expected to
exceed 1997 fìrst quafter net sales of 253.4
million. Do you read that to indicate that
Sunbeam would not make Wall Street estimates of
285 to 295?
The way I read it myself personally, I thought
there was a reasonably good chance that they
were not going to be able to make sales in the
range of 285 to 295.
But it's not out of the question as worded in

the press release?
Ils a possibility it is, based on what the

press release says.
Did you talk to Mr. Tyree about this press

release?
I don't believe I did.
At the time you read the press release were you

aware that he had conducted accounting due
diligence of Sunbeam?
I was not aware of that.
I'm handing you what's previously been marked as

CPH Exhibit 112. Have you seen this document
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They didn't show you any documents that showed

how they were going to reach their sales
expectations for 1998?

MS. BROWN: Object to form.
Mischaracterization.
For 1998 I don't remember exactly what we saw,

but I believe the breakdowns were based on
product lines or divisions. But I don't
remember exactly what it was we saw. And I
don't think at the time, at least up until the
point of the transaction they even had very much
data available for first quafter.
Except what's contained in the Arthur Andersen

comfort letters; right?
MS. BROWN: Object to form.

Mischaracterization. Do you want to put a date
on what you're asking?
First quarter of 1998 sales.
The -- well, my involvement tailed off after the
board meeting which I think was early March. Up
until that point I don't think we had much
information on the first quafter. After the
board meeting up until closing I had really had
little to do with the transaction until after
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the closing.
What did you do to ensure that others were

looking at Sunbeam's first quarter sales after
your involvement with the transaction tailed
off?
I'm not sure if there was anything I did

specifically to point people towards fìrst
quafter sales.
Who assumed your responsibilities on the matter

after the board meeting?
MS. BROWN: Object to form.

There was the fìnancing team which basically
took over from the point the transaction was
approved by the board. And then I think the
legal team took over in terms of getting the
deal closed.
Who were the members of the finance team?
I don't know the whole team. I only really
interacted with John Tyree.
Ruth Porat?
I do believe she was involved at some point, I

don't know how much.
What were the other members of the MNA team

doing after the board meeting on February 27th?
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Do you recall the law firm of the name Davis

Polk?
I know who they are, yes.

Do you recall they were representing Morgan
Stanley in connection with the Sunbeam
engagement?

MS. BROWN: Object to form.
I don't recall their involvement.
Skadden represented Sunbeam; right?
Yes, I think that's the case.
Other than members of the finance team and the

legal team, was there anyone else at Morgan
Stanley who was responsible for monitoring
Sunbeam's business and financial condition after
the board approved the transaction on February
27th?

MS. BROWN: Object to the form and
characterization with regard to the legal team
and Morgan Stanley.
I mean, anybody from the Morgan Stanley MNA

team? Or everybody from Morgan Stanley in
general, or?
Well, you testified that members of the fìnance

team and the legal team continued to perform due
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Pase 191

MS. BROWN: Object to form. Calls for
speculation. Foundation.

a. I'll clarifu. What were they doing with respect
to following Sunbeam's performance in 1998?

MS. BROWN: Object to foundation.
A. I don't know. I don't know what they were doing

specifically. I don't know if there was
anything they were doing at all.

a. Is it typical that the MNA team stops working on
the deal after the deal has been approved by the
company's board?

A. Once the deal is approved there isn't much for
us to do, we hand it off to mostly the legal
team to get the closing completed. But most of
our advisory work is completed at that point and
then the team usually moves on to the next
transaction.

a. Who were the members of the legal team?
A. Skadden Arps, I believe. And I don't know who

else.

a. Is there anyone else in-house at Morgan Stanley
that was working on the legal aspects of the
deal?

A. Not that I can remember.
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diligence of Sunbeam after the board meeting on
February 27th; is that correct?
I'm not sure -- I'm not sure what, I'm assuming

they were doing due diligence in preparing for
the offering, but I wasn't involved with it at
all.
Other than those two groups of people, do you

know of anyone else that would have been working
on the Sunbeam transaction after the board
approved the acquisition of Coleman?
As br as I know from the MNA side I don't think

there was anyone really actively working on
Sunbeam.
Were you involved in any bring down due

diligence?
I was not.
You did not pafticipate in any bring down due

diligence conference calls?
No, I don't believe so.
I'm showing you what's been previously marked as

CPH Exhibit 36. Have you seen this document
before?
I don't think I saw it in this format. But I

think I did review the press release when it was
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released.
What was your reaction to Sunbeam's April 3rd

press release?
Actually, at this point on the announcement of

the financials, the sales shortfall, I actually
really didn't think much of it at that point. I
guess based on the prior press release I knew
that there was a possibility that they were
going to disappoint. So it didn't surprise me
too much.
It didn't surprise you that they were now

announcing that flrst quarter sales were
expected to be below 1997 levels based on what
you read in the March 19th press release?
From my perspective I wasn't really paying

attention to that portion of the press release.
I just knew that the sales were disappointing,
that's all I remember from reading the press

release at that time. I was more focused on
just Rich Goudis leaving, that was the paft that
I was more focused on.
Why did you have an interest in his depafture?
Well, he was the person that I had the most

contact with from Sunbeam and I had gotten along

Page 196

EUGENE YOO

Again, I think the only person I really spoke
about it with was Tyrone Chang, along the same
lines as the prior ones. And I think he was the
one that brought it to my attention.
What did the two of you discuss?
I don't really recall what we said at that
point. I think for us Sunbeam was pretty far in

the rearview mirror at that point.
Do you recall hearing that the March, the

contents of the March 19, 1998 press release
were included in the debenture offering memo?
I didn't know that they were.
Did you hear that Arthur Andersen objected to

the inclusion of the press release language into
the offering memo?
I didn't know anything about that.
No one ever told you about a confrontation

between Mr. Bornstein of Anderson and Mr. Tyree
on March lBth or igth --
No.
-- regarding the contents of the press release

or the offering memo?
No, I didn't know anything about that.
Okay. Do you know anything about that now? -
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quite well with him. I thought he was a good

9uy.
You said Rich Goudis?
Yes.
Where in this press release does it discuss

Goudis's depafture?
I think it was - maybe it wasn't in this one.
Don had left. Maybe it wasn't in this one.
Were you surprised that Mr. Oosi was terminated?
I guess at the time I don't think I was that

surprised. It didn't seem like he had a great
relationship with Al. I didn't really know him
that well, but, and they seemed to only bring
him out in certain situations. He wasn't really
present at all of the meetings.
Did you believe that their explanation for the

shortfall was accurate?
MS. BROWN: Object to form.

You know, again, thafs kind of getting to a
level of business that we weren't all that
involved with. Their inventory management it
seems like.
Did you discuss this press release with anyone

at Morgan Stanley after it was released?
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(Witness shakes head in the negative.) No, this

is the first time I'm hearing about it.
Have you ever heard Mr. Tyree use profanity

around the offìce?
Not really. I didn't really work with him that
much. I probably talked to him three or four
times total in my four years there. I think he
was a former, he came out of the Navy or the
Army.
One of the services?
Yeah. That's all I really knew about him. I
don't think combined I spent more than 30
minutes with him in four years.
You testifìed earlier you did not partic¡pate on

the roadshow; is that correct?
That's correct.
Do you recall hearing that Mr. Kirsch or

Mr. Dunlap were downplaying the significance of
the March 19th press release during the
roadshow?
I don't think I heard anything about that.
Did you have any communications with Andrew

Conway at Morgan Stanley on the issue of
synergies?
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I never talked to Andrew about synerg¡es.

Actually, I never even spoke to Andrew.
You know who he is?

I believe he's the equity research analyst.
Do you know if Mr. Chang ever spoke to

Mr. Conway?
I don't know.
Did you have any involvement preparing materials

for the leverage finance commitment committee at
Morgan Stanley; materials in connection with the
debenture offering or the financing of the
acquisition of Coleman?

MS. BROWN: Objection. Compound.
Not that I know of.
On either of those issues?

No.
And let me show you what has previously been

marked as CPH Exhibit 129, This is a fairly
long document. I don't have many questions
about it. But do you see that your name is
listed, it's spelled incorrectly, under Mar?
Yes.
And this is a March 10, 1998 equity commitment,

a memo to the equity commitment committee?
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Restructuring?
Okay.
The second sentence, "the restructuring portion

of the plan has been substantially completed
with only the final, quote, refinement, unquote,
stage remaining." Do you see that?
Maybe I have the wrong page number.
I'm sorry. Page 4?
Page 4.
Right. Restructuring?
Second sentence, I'm sorry. Right.
Do you see that? Do you know what that refers

to? The fìnal refinement stage.
MS. BROWN: Object. Speculation.

I can't say for certain.
You didn't draft this paragraph, to your

knowledge?
No, not this page, not this paragraph.
If you turn to page 11 of the memo, which is

Morgan Stanley 523.
Okay.
Under "equity valuation," third bullet point,

"the company's current trading levels are
warranted given the level of expected synergies,-
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A. Right.

a. And it's listed -- the authors are listed as
many individuals at Morgan Stanley including
yourself,.l

A. Uh-huh.

a. Did you prepare any of the pages of this memo?
A. I think I helped draft the background

information. I don't recall who wrote the
original version, but I think I helped edit it.

a. What pages?
A. One and 2.

a. Were you involved in the preparation of the
highly confìdential letter with regard to the
financing of the acquisitions?

A. No, I don't believe so.

a. Did you attend any meetings of the equity
commitment committee and the leverage finance
commitment committee?

A. No, I did not.
a. Are those two entities the same; are they

referred to as the same?
A. I think they're separate entities.

a. Okay. Would you turn to page 516, page 4 of the
memo of Exhibit 129. There's a paragraph called
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150 million pre tax." Do you know the basis --

MS. BROWN: And it continues from there.
I'm sorry? And it continues from there.

Do you recall the basis for that?
MS. BROWN: Objection. Speculation.

For the 150 million?
Right.
I don't know.
If you turn to page 17 of the memo, page 529,

paragraph 5. Take a moment to read that,
please.
(Witness reviewing.) Okay.
Do you recall the basis for that paragraph?

MS. BROWN: Objection. Speculation.
No, I couldn't say for certain where it came

from.
Sorry. You didn't draft that?
No, I didn't write this.
Okay. The last sentence refers to Sunbeam

management informing -- well, lefs see. It
shouldn't say that. It refers to a "they," I'm
not sure if it's referring to Sunbeam management
or who, but "they informed Sunbeam board of
directors that the synergies are likely to be in

1

2
3

4Q.
5

6
74.
8Q.
94.
10 a.
11

t2
13 A.
14 a.
15
16 A.

77
18 a.
19 A.
20 a.
2l
22
23
24
25

EUGENE YOO, JUNE 16, 2004

ESQUTRE DEPOSITION SERVTCES - CHTCAGO

312.782.8087 800.708.8087 FþX,3L2.704.4950

51 (Pages 198 to 201)

16dv-000556



1

2

3

4
5

6
7

B

9
10

11

t2
13

L4

15

16

t7
18
19

20
2L

22
23
24
25

A.

a.

A.

a.

A.

a.
A.

a.

A.

a.

A.

Page 202

EUGENE YOO

the 225 to 275 million pre tax range." Do you

havê any knowledge of where those numbers came
from?
No, I don't.
Showing you what's previously been marked as CPH

Exhibit 100. It's another lengthy document
entitled The Selling Memorandum, dated March 12,

1998. Have you seen this document before?
I don't think I've seen this before. It doesn't

look familiar.
You don't recall preparing any of the pages that

are contained in this document?
Let me see. I may have prepared some of these

pages at some point, but not specifìcally for
this document.
ok¡v.
This looks like a collection of other pages.

Do you know what the purpose of -- strike that.
Do you know if the selling memorandum was

used in connection with the debenture offering?
I have no idea.
Okay. If you can turn to page 22 of the memo

which is Morgan Stanley 62882.
Okay.

2t
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MS. BROWN: Objection. Foundation.

A" I don't know what they discussed at the meeting,
no.

a. No one ever talked to you about what was
discussed at that meeting?

A. No. As far as I remember I've never heard
anything about it.

a. I'm handing you what's previously been marked
CPH Exhibit 135. In connection with your work
on potential divestiture of certain aspects of
Coleman or the new Sunbeam, did you attend the
analyst meeting on May 11, 1998?

A. I don't think I did.
a. Have you seen this document before?
A. No, I haven't
a. Do you know if Morgan Stanley prepared any of

the slides that are contained in this document?
MS. BROWN: Objection. Foundation.

A. I don't think we helped them with this. I
couldn't tell you.

a. If you could turn to page, Morgan Stanley 63748,
please.

A. Okay.
Q.' This indicates an original cost savings and
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The paragraph "ability to attain synergies."

The last sentence reads "in addition, while
Andrew Conway has modeled 150 million in

synergies in 1998 he feels that there could be
an upside to this figure." Do you recall any
conversations with anyone at Morgan Stanley
concerning this modeling by Andrew Conway?
No, I didn't know anything about this.
And again you never had any conversations with

him about that?
I never talked to Andrew, no.

Showing you what's previously been marked as CPH

Exhibit 76. Have you ever seen this document?
No, I don't think so.

The first page is a memorandum to the leverage
finance comm¡tment committee from RB Smith or
Braum Smith?
Right.
It references a meetìng of that committee on

March 20th. Did you attend that meeting?
No, I didn't.
Do you know if during that meeting the

commitment committee discussed Sunbeam's sales

shortÍall?

a.

A.

a

A
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synergies of 150 million dollars and it purports
to be an actual cost savings of synergies of 291
million. Do you have any knowledge of this page
or the, or the 291 million dollar figure that
appears on that page?
No. I don't know either one.
Please turn to page 63751. It's entitled

Sources of Growth. "Potential 1999 impact of
265 million." Do you have any knowledge of the
basis for that synergy estimate?
No, I don't know.

MS. BROWN: Object to the characterization.
Would you please turn to Morgan Stanley 63755

entitled Savings Summary. There's a list of
savings on this page with total savings of
acquired companies 20l million, Sunbeam sourcing
strategy of 52 million with a grand total
savings of 253 million. Do you have any
knowledge of the basis for that calculation?
No, I'm not sure where they came up with these

numbers.
You don't know if Morgan Stanley was involved in

providing any of that type of data to Sunbeam?
MS. BROWN: Objection. Asked and answered.
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I don't know, I don't know if Morgan Stanley was
invÖlved at all or not.
Set that asíde. Mr. Yoo, were you involved in

conducting any due diligence of the Coleman
Company prior to the close of the transaction?
I had some involvement with that, yes.
And what was your role?
At that point it was more of a coordination
role, I think, between Skadden and Arthur
Andersen and Coopers. There were teams that
were going through the various corporate
documents or visiting various sites around the
country and our job at that point was to make
sure that people were going to the right places

and all the right information was getting
gathered.
Did you actually attend any of these site

visits?
I did not personally, no.
Did you review any documents provided by Coleman

as part of the due diligence process?
I don't recall what documents I went through.
But you did in fact go through some documents,

or you just can't recall if you looked at any
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MS. BROWN: He didn't yet.

I didn't answer. No, I don't think I ever
really had that opinion.
Did anyone express that opinion to you at

anytime?
Not, not during the transaction, no.
After the transaction closed?
I think I remember hearing some people talking

about the value that was ultimately paid, or I
guess the price, the dollar price of the stock
that was announced.
What do you recall hearing?
I don't remember exactly what they said, but it

was something along the lines of, it was a, it
was a good price for Pearlman.
What did you take that to mean?
I think at the time that I had heard it I was

thinking that the, you know, one could argue
that the price was maybe high based on
traditional valuation techniques, but we thought
that it was still a good deal for Sunbeam, you
know.
But in your work prior to the close of the

transaction in reviewing information about
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documents?
I know we went through some of the fìnancials

and some of the projections, but we had already
gone through some of that before. I don't
recall if there was anyth¡ng else that we went
through or I went through personally.
Did you ever request any information from

Coleman that you didn't receive? ;
Not that I can remember.
Did you ever form an opinion on the value of the

Coleman Company?
MS. BROWN: Object to the form.

Did I personally --
Correct.
-- come up with an opinion? I probably came up
with some, some opinion of what it was worth. I
don't recall what it was.
Do you have any recollection, ballpark range?
No. I don't remember anything about it being

significantly different from the transaction.
You never formed an opinion that Sunbeam was

overpaying for the Coleman Company?
(No response.)
I sorry, I didn't hear your answer.
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Coleman's business and Sunbeam's business, you
never reached that conclusion; right?
Which?
The conclusion that -- I'll withdraw it.

During the time that you were reviewing
Coleman's financial and business information and
Sunbeam's business and financial information
prior to the closing of the transaction, you
never formed the conclusion that Sunbeam was
overpaying for Coleman; correct?
No, I never really thought that.
Did you hear what the basis was for these pèople

that were saying that, saying that Pearlman,
Mr. Pearlman had received whatever it was that
they were saying?

MS. BROWN: Object to form.
It was a bad question. Other than hearing that

some people were saying that Mr. Pearlman --
I'll withdraw that.

Did the people that spoke to you about the
Coleman purchase price, did they provide any
basis for the statements that they were making
about what Sunbeam paid for Coleman?
I don't really remember the conversatíon. If I
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remember correctly it was a comment that really
wdsn't directed towards me. I just happened to
overhear it.

a. Do you recall who made the statements?
A. I don't know. Actually, I don't think it was

somebody that I knew.

a. Where did you overhear this information?
A. I think it was just in passing in the hallway or

somewhere.

a. This was at Morgan Stanley's offìces?
A. No. Where was it? I believe it was either at

the restaurant or the gym across the street,
somewhere over there.

a. Can you recall when you heard these comments?
A. No. Again, it was sometime after the

announcement, and I think it was, I don't recall
if it was before or after the closing.

a. But it was sometime in 1998?
A. It was somewhere around that time, yeah.

a. Who was responsible for conducting the due
diligence of Coleman?

MS. BROWN: Objection. Asked and answered.
A. Again, there's no real single person that's

assigned that particular task, it's just sort of

Page 2I2
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exhibit, but if you flip through CPH Exhibit 29,
do you recall receiving or seeing any of those
materials, either in a larger document or
separately?
No. I haven't seen this. No, I don't think
I've seen any of these pages.
At any point, sir, did anyone ever suggest that

the transaction, the, Sunbeam's acquisition of
the Coleman Company be delayed until the end of
the first quarter of 1998 at Sunbeam?
That the transaction be delayed?
Right. The close of the transaction be delayed

into and pushed back into April until after the
close of the fìrst quarter of 1998?

MS. BROWN: Objection. Foundation.
As far as I know I wasn't aware of any

discussions about timing of the closing of the
transaction.
Okay. Were you aware or did you -- strike that.

Were you aware that Sunbeam extended the
first quarter of 1998 until after the close of
the transaction in order to capture additional
sales in the remaining days of the calendar
year, the calendar of March of 1998?
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the responsibility of the whole team.
Have you ever heard of the phrase "fast track

due diligence"?
I don't think I've heard that.
You've never used it before?
I don't think I've used it.
If I can have just a couple of seconds to look

over my notes. Take a shoft break.
Okay.

VIDEOGRAPHER: It's one minute after four.
We're off the record.

(Shoft break taken.)
VIDEOGRAPHER: We're back on the record.

The time is nine minutes after four.
Mr. Yoo, earlier this morning I asked you if you

had ever been given any manuals, due diligence
manuals or policies by Morgan Stanley and I
believe you indicated that you didn't recall
receiving any such thing; is that correct?
Yes, that's correct.
I'm going to show you what's been marked as CPH

Exhibit 29. I'll represent to you, sir, that
this is a compilation of various documents, the
index is complete on the fìrst few pages of this
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MS. BROWN: Object to the characterization.

I was not aware that that had happened.
I asked a slightly different question earlier

today with respect to synergies, but do you know
what synergy estimates, if any, the Sunbeam
board relied on in approving the acquisition of
the Coleman Company?
I don't have any idea what numbers they were

using.
MR. O'CONNOR: Let's mark two more

exhibits, please.
(Deposition Exhibits 228 and 229 marked for

identification.)
You've been handed two exhibits, one is marked

CPH Exhibit 228 which is a 1997 firm wide
pefformance evaluation, a self-evaluation from
1997. Do you recall completing a

self-evaluation in 1997 as part of your
performance reviews at Morgan Stanley?
Yes, I do.
I refer you to paragraph 3 of your

self-evaluation, the last sentence in that
paragraph where it reads, "I have shown
repeatedly that am able to perform under
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difficult and demanding situations. Two
panicular examples are Odyssey and Sunbeam
where I helped produce high quality work within
erxtremely short time periods and under less than
optimal conditions." Do you see that sentence?

MS. BROWN: Two sentences.

a. Two sentences thank you. What did you mean by
"less than optimal conditions"?

A. I think with regard to the Sunbeam transaction
what I was referring to was actually two things,
one, the fact that we were going down two
parallel paths with Sunbeam for quite some time.
And the fact that once we actually got to a
tangible transaction it was actually three
transactions in one, we sort of tripled the
wgrk.

a. Other than that aspect of the transaction, I'm
sorry, of the engagement, was there anything
else about the Sunbeam engagement that made it
difficult or demanding?

MS. BROWN: Object to form.
A. For me personally I think what was diffìcult

about it was that it was my first real live MNA
transaction and so it was a learning experience

Page 216
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second quarter." First, I believe that you were
mistaken, the transaction closed before the end
of the first quarter. But that's --
Right. I may have - I think I misspoke on

that.
Okay. My question actually is what about the

volatile personalities of Mr. Dunlap and
Mr. Pearlman complicated the deal?
Well, I think it was just being able to perform

on a normal professional level with two sort of
larger than life people, and I don't know if
you've ever met Al Dunlap, and I think I only
met Ron Pearlman once. But they were sort of
both very strong and very dominating
personalities. And with one -- when you're
dealing with only one, that's fine. But when
you have two and two that are on opposite sides
and going in opposite directions it's hard to be
the person in the middle sometimes. And that's
kind of what I was referring to there. I think
at one point they were sod of slinging insults
at each other through us.
Was there any aspect of Mr. Dunlap's personality

which presented problems with Morgan Stanley .
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and the fact that it was somewhat higher profile
than most just made it more impoftant for me to
not screw up in any way. And so I just felt a

little bit more pressure to pedorm on that one.

a. Did Mr. Fuchs provide you with adequate guidance
in the Sunbeam engagement?

A. I believe he did. He was with me pretty much
side by side on everything.

a. You can set that aside. And take a look at
what's been marked as CPH Exhibit 229, which is
your self-evaluation for the 1998 firm wide
performance evaluation.

A. Okay.

a. And in the first paragraph under section 2,
let's see, I believe it's the second full
sentence, "as we carried on concurrent
negotiations with the sellers, numerous issues
and alternatives arose which rippled through
each aspect of the deal. Complicating matters
were the complex ownership structure of Coleman,
the volatile personalities involved, Al Dunlap,
Ron Pearlman, and the extremely tight deadline,
we had to announce before lQ earnings
announcement, had to close before the end of

t4

Page 2t7
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with respect to closing the deal?
MS. BROWN: Object to form.

I'm not sure what you mean.
Was Morgan Stanley under any pressure from

Mr. Dunlap to make a deal happen in the first
quarter of 1998?

MS. BROWN: Form and foundation.
Objection.
As far as I knew there was no direct order from

Al or anythíng like that to get something done.
Just me personally I got the sense that he was
getting a little impatient, but I think that was
just sort of his personaliÇ.
What gave you that impression?
Well, he, I don't know he, but Bob and Jim would
sort of step up their efforts a little bit to
make sure that we were staying on top of
everything with the deal and make sure that
nothing was falling behind. They just wanted to
make sure there was nothing we were doing that
was holding up any potential transaction.
And when did you first start to feel that

stepping up by Mr. Kitts and Mr. Stynes?
Mr. SÇnes. It was probably towards the end of
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the year. No, the end of 2000. I'm sorry, the
end of 1997.
Okay. And when you refer to the "extremely

tight deadline, paren/ we had to announce before
1Q '98 earnings announcement;" what does that
mean? And I'm sorry. "And had to close before
end of second quarter." Actually, fìrst
quader.
Yeah.

MS. BROWN: Close paren.

Close paren.
I don't recall what I was referring to with the

second half of that with the closing. As far as
the first quafter announcement -- I think this
was, again, I can't be entirely sure about it, I
think this was a case where along with the
earnings announcement Al Dunlap wanted to be

able to announce something along with that that
was above and beyond the Çpical earnings
announcement. He wanted to say -- he wanted to
show he was really making progress and he wanted
to do something to show that it's not just a
first quafter but, you know, we're making
progress, we're actually doing something here at
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I don't know the timing.
You don't know whether he wanted an announcement

of the transactions and other announcements
about its first quarter 1998 prospects to happen
at the same time before the close of the
quarter?

MS. BROWN: Objection. Form and
foundation.
I guess I'm just confused as to your reference

to the first quafter '98 announcement.
Yeah, I'm not sure about the timing. It doesn't

seem, maybe I wrote this incorrectly, it doesn't
seem to work.
The sentence following "a great deal of negative

publicity had surrounded our client focused
maínly on the operations and accounting of the
company. Also, there is still the outstanding
issue of the conveftibles that were sold and the
outstanding bank debt. Nevertheless, the
acquisitions are still looked upon favorably and
the MNA was ceÉainly positive." Do you believe
that to be true today?

MS. BROWN: Objection. Compound and form.
Let me try and clariff it. Do you believe today
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A.
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Sunbeam.
And when did he want that announcement to occur?

Well, the first time he mentioned it was when he

first engaged us and he wanted to have something
announced day one. As he, you know, he was
joking around with us on the first day. But,
you know, for him the sooner the better.
But this reference to 1Q '98 earnings

announcement, your testimony is that doesn't
refer to Sunbeam sales in the first quafter?

No, I don't think -- this here, this reference
doesn't have anything to do with that sales
reference. Again, from what I remember this was
about -- he had already gone through two or
three earnings announcements at Sunbeam with
regard to the turn around of the company. And I
think he was looking for something to add on to
just the fact that he turned the company around.
He was doing something company transforming.
So these earnings announcements were

prospective, what he expected the company to
earn in the first quarter of 1998, and that
announcement was sometime before the close of
the first quarter?
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that the acquisitions are still looked upon
favorably?

MS. BROWN: Objection. Calls for
speculation.
I mean, it depends who you ask, I guess.
When did you write this self-evaluation?
Let's see, this would be at the end of 1998.
That was after Mr. Dunlap was terminated by the

Sunbeam board?
I believe it was.
And after Jerry Levin took over at the new

Sunbeam?
I think that's the case, yes.

When you say that there was a great deal of
negative publicity focused mainly in operations
and accounting of the company, what did you mean
by that?
What I was referring to was all of the negative

press that the company had receìved, I'm not
sure exactly what point during the year, but
some point during the year surrounding the sales
shorifall with Al leaving the company, the drop
in the stock price, the accounting issues. So
it was just a lot of negativity surrounding

A.
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A.
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A.

a

A.

a

A.
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anything related to Sunbeam.

a. In light of what you learned throughout the rest
of 1998 and before you wrote this, is there
anyth¡ng you would have done differently?

A. Done differently where?

a. At any point in the Sunbeam engagement.
A. I don't think there's really anything that I

would have done differently. I don't think
we -- we went through the entire deal process
pretty thoroughly and thought.

a. I have no further questions at this time.
MS. BROWN: Just a couple of quick

questions.
EXAMINATION

a.

A.

a.

A.

BY MS. BROWN:
I think you already told Mr. O'Connor that you

do not -- do you know -- strike that.
Do you know what information Sunbeam relied

on when it determined to acquire Coleman?
Do I know?
What information Sunbeam management or board

relied on when it determined to acquire Coleman?
I don't know firsthand what information they had
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certainty." Are you aware of any, anything that
Morgan Stanley Senior Funding relied on?
I can assume that they were using most of the

same information that we had, but I don't know.
So other than that assumption you don't know?
No.

Okay. No fufther questions.
VIDEOGRAPHER: The time is four

twenty-eight. We're off the record.
(Whereupon, the deposition concluded at

approximately 4:28 p.m.)
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or what they were using.

a. Do you know what information Morgan Stanley
Senior Funding relied upon when it provided a

bank facility to Sunbeam?
A. No, I can't say with certainty I know.

a. Were you involved in the team that was providing
the underwriting service for the conveftible
note offering?

A. No, I was not involved.

a. Are you familiar with the due diligence
pedormed by that team?

A. No, not really.

a. Are you familiar with any due diligence
performed by Morgan Stanley Senior Funding
before giving the bank facility to Sunbeam?

A. No, I don't believe so.

a. No fufther questions.
EXAMINATION

a
BY MR. O'CONNOR:
Mr. Yoo, in response to the question of whether

you have knowledge of what Morgan Stanley Senior
Funding relied on in providing fìnancing for the
acquisition, your response was "not with
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COMMONWEALTH OF MASSACHUSETIS)
SUFFOLK, ss. )

I, Lâurie Langer, Profess¡onal
Reporter and Notðry Public in and for the
Commonwealth of Massachusetts do hereÞy cert¡fy
that there came before me on the 16th day of
lune, 2004. àt 9:30 o'clock a.m. the person
hereinbefore named, who was by me duly siworn to
testifo to the truth and nothing but the truth
of his knowledge touching and concerning the
matters in controversy in this cause; that he
was theÍeupon examined upon h¡s oath, and h¡s

examination reduced to typewritíng under my
direction; and that the deposit¡on is a true
record of the testimony g¡ven by the witness.

I further cert¡ry that I am neither
attorney or counsel for, nor related to or
employed by, any of the parties to the act¡on ¡n
which this depos¡t¡oo is taken, and further that
I am not a relat¡ve or employee of any attorney
or counsel employed by the parties hereto or
f¡nanc¡ally interested in the actìon.

Io witness whereof, I have hereunto
set my hand and seal th¡s 20th day of June.
2004.

NOTARY PUBUC
Commission Exp¡res
9l20l07
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ERRATA SHEET DISTRIBUTION INFORMATION
DEPONENT'S ERRATA & SIGNATURE INSTRUCTIONS

ERRATA SHEET DISTRIBLMON INFORMATION
The original of the Errata Sheet has been

delivered to Ms. Brown, Esquire.

When the Errata Sheet has been completed
by the deponent and signed, a copy thereof
should be delivered to each party of record and
the ORIGINAL forwarded to Mr. O'Connor, Esquire

INSTRUC|IONS TO DEPONENT

After reading this volume of your deposition,
please indicate any corrections or changes to
your testimony and the reasons therefor on the
Errata Sheet supplied to you and sign it. DO

NOT make marks or notations on the transcript
volume itself. Add additional sheets if
necessary. Please refer to the above
instructions for errata sheet distribution
information.
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ATTACH TO THE DEPOSITION OF EUGENE YOO

CASE: Coleman v. Morgan DATE TAKEN: 6l16104
ERRATA SHEET

Please refer to page 226 for errata sheet
instructions and distribution instructions.
PAGE LINE CHANGE REASON

I have read the foregoing

transcript of my deposition and except for any

corrections or changes noted above, I hereby

subscribe to the transcr¡pt as an accurate
record of the statements made by me.

Executed this _ day of_, 2004

EUGENE YOO
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PROCEEDTNGS

Deposition taken before Rachel W. Bridge,

Registered Professional Reporter and Notary Public

in and for the Stale of Florida at [:rge, ia the

above cåuse.
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THE VIDEOGRAPHERT We a¡e now goitrg otr video

record. The t¡me on the monitor is 9:05 a"m.

(Itereupon, the case was introduced by the

couft fePortef.)

MR. MARKOWSKL Bob Ma¡kowski from Jenner &
Block on behalf of Coleman (Parent) Holdings.

MR. OCONNOR: Chris O'Contror from Jenner &
Block on behalf of plaintiff, Coleman (Parent)

Holdings.

MR. CI.ARE: Tom Cla¡e aod Kathryn Debord ftom

Kirkland & Ellis, LLP on behalf of the defenda¡t,

Morgan Stanley & Company.

MR- MOSCATO: Mark Moscato ftom Curtis Mallet

on behalf of the witness, I-arry Bornstein.

Tlereupon,

([.A'WRENCEABORNSTETN)
having been fint duly sworn or affirmed, was

ex¡mined atrd testified as follows:

Iá.WRENCEALAN BORNSTEIN, JANUARY 15, æ04
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1 DIRECTEXAMINATION
2 BY MR. MARKOWSKI:
3 Q. Mr. Banstein" as you know, my nâme is Bob
4 l\{a¡kowski. Ih one of the attorneys for Coleman
5 (Parent) flolrlings in its lawsuit here in Palm Ssas¡
6 County against Morgan Stanley.
7 Mr. Bcnsteþ would you please state your
I full name?

9 A. l^ævrence Alan Bornstein.

10 O. Mr. Banstein, wbere were you employed in
11 1998?

LZ A Arthr Andersen.
13 O. Wbre was your office locatiou?
14 A West Palm Beach, Florida.
15 O. Hov long had you been employed by Afhur
16 Andersen ¿¡ ¡þ¡ rime?

17 A. S, approximately ten years.

18 O. Wht was your position?
19 A. I believe u¡ ¡þe time I was an experíence
2!0 m î EeÍ,I think was the title-
2I O. Ad in general, what were the

22 responsibilities in 1998 that you had as a senior
23 mll¡, gü at A¡thur Andersen?
U MR. MOSATO: Eryerieuce manager?

25 MR. MARKOWS(I: Excuse me, experience

Page 7

1 .A- Yes.

2 Q. Do you recall as part of the Coleman

3 acquisition that Sunbeam acquired all of the Coleman

4 stock that my client, Coleman (Parent) Holdings, owned?

5 MR- CLARE: Objection, foundation.

6 THE WïTNESS: I dont know, I dont k¡ow
7 exaciy who owned what and where and when, to be

I honest with you.

9 BY MR. MARKOWSKI:
10 Q. Do you recall that Sunbeam acquired the

11. C-oleman compaûy stock that Coleman (Parent) Holdings
12 hadas part of the transaction?

13 .4. I dont remember the exacl structure, but I
14 do believe they acquired a good chunk of it during that
15 time period.

16 Q. From Coleman (Parent) Holdings?
t7 ^¿u I believe so, yes.

18 Q. Did you perform any work relating to the

19 transaction by which Sunbeam acquired the Coleman
20 company stock?
2L A. Ididalimitedrmountofwork,yqs.
22 Q. What were the nature of the projects that you
23 were involved in concerning Sunbeam's acquisition of
24 Coleman company?
25 .4. I accômpanied va¡ious Eanagement of Sunbeam

Pagc 6

1 manager.

2 THE IUTTNESS: Supervising and performing
3 te;s, audit functions primarily.
4 BY MR. MARKOWSKI:
5 Q. How long had you been employed in the West

6 Palm Beach office?
7 A. I believe approximately, probably six years.

I Q. At that time did you hold any [censes?

9 A. Yes, a CPA licensed in Massachusetts.

10 Q. When did you obtain your licenses as a

1l certified public accountant?

LZ A. I believe in 91 or 92.
13 Q. Mr. Bornstein, do you recall tbat in the

14 first quarter of 1998 Sunbeam made tb¡ee acquisitions?

15 A. Yes.

16 Q. Do you recall the names of the three

17 companies that Sunbeam acquired in the first quarter of
18 1998?

19 A. Yes.

20 Q. C¿n you tell me what they are?

2l A. C,oleman -- I don't know the exacl name, but
22 Coleman was ooe. First Alert was another. A¡d I
23 believe the thÍd was Signature Braods.

24 Q. Do you recall that Coleman was the largest of
25 the three companies that Sunbeam acquired at that time?

Page 8

I at the time in a due diligence, limiled due diligence
2 process.

3 Q. Were there othe¡ activities that related in
4 ãny respect to Sunbeam's acquisition of Coleman that
5 you were involved in?

6 A A limited âmount of review of, I believe
7 their pro forma fiuancial statements or pro forma
8 projections that was done by, I believe it was done by
9 Morgan Stan-ley.

10 Q. Do you recall being involved in activities
1.1 retated to Sunbeam's financing of the acquisition?
12 A Yes.
13 Q. And what was your involvement in the
14 financing aspect of the t¡ansaction?

L5 ,4. Assisting in the preparation of a 140
16 section, I think it was Section 144 document, bond
17 offering document.
18 Q. That's tbe document by which Sunbeam sold
19 convertible debentures to finance the acquisition?
20 A. Yes.

2l Q. Do you recall \rrhat your involvement was in
22 thatprocess?
23 .A- Assisting in the preparation of the pro fonna
24 frrnancial statements that were sithin the document,
25 drafting the document, the body of the document prior
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1 to the pricing ofthe bonds, coordinating and assisting
2 the other accounting ñrms in getting the ínformation
3 that's needed in the document. That's pretty much all
4 I can remember.

5 Q. That activity all took place in the ñrst
6 quafer of 1998?

7 A- For the most part, yes.

I Q. Do you recall when during the first part of
9 1998 that activity was ocæurring?

10 4 | think it was middle to end of February
11 through late Ma¡ch of I guess - rny year, I think it
12 might have been, I think 98.
13 Q, Mr. Bomstei.o, did A¡thu¡ Anderse¡ - let me

14 take a step back.

15 Arthur Andersen was involved in these

16 activities because it served as the outside auditor for
1? Sunbeam during that time period; is that correct?
18 A Yes.

19 Q. Did Adhur Ande¡sen, in connection with is
20 function as the outside auditor for Sunbeam, do
21 anything special at the end of the fi¡st quarter of
22 1998 to monitor Sunbeam's product shipments at the end

23 of the firsl quarter?

24 MR. CIARE: Objection lo the form.
25 THEWTINESS: Canyou--

Pagc 11

1 responsible for the Sunbeam audits?

2 A- No, I was uot.

3 Q. Who was?

4 .{ The palner was Phil Harlow.

5 Q. Did you recommend to M¡. Ha¡low that these

6 procedures be used or did you make the decision on your
7 own?

I A I recommended to Mr. Ha¡low that the

9 procedures be done.

10 Q. Atrd what was his reaction to your
11 recommendation?

L2 ,4- Idontremember.
13 Q. But were the procedures in fact employed?
14 A Yes.

15 Q. When did you decide that Alhur Andersen -
16 excuse me, when did you decide that A¡thur Andersen
17 should use these €xpanded cutoff procedures at the end

18 ofthe ñrsf qualer of 1998?

19 ,¿t. I dont know the exact dåte, but probably

20 Ma¡ch 17tb or 18th.

2L Q. Mr. Bornstein, Ih going to show you what
22 we'¡e going to mark as Coleman (Parent) Exhibit
23 Number 118. It's a Ma¡ch 21 e-mail from you to William
24 Biese, B-i-e-s-e. It bears Bates number 4A,120304.
25

Pagc l0
1 BYMR. MARKOWSKI:
2 Q. I can restate it.
3 At the end of the ñ¡st quarter of 1998, itr
4 its capacity as the outside auditor for Sunbeam, did
5 A¡thur Andersen do an¡hing special to monitor the
6 shipments of Sunbeem's products at the end of the first
7 quarter?

8 MR. C[-ARE: Same objection.
9 TIIE WTINESS: Yes.

10 BY MR. MARKOWSKI:
11 Q. What do you recall that involving?
12 A. I would call them expanded cutoff procedures,

13 expanded I would say shipping and receiving type of
14 procedures at the end ofthe first quarter.

15 Q. Did you have any role in making the decision

16 to cause those procedures to be implemented?

17 A. Yes.

18 Q. And what was the role?

19 A. It was my decision to expaod procedures

20 sufficient enough to conclude that shipments were made

2I in a timely fashion prior to the end of the quarter and

22 that they were in fact built, shipped and ordered by
23 customer.

U Q. Now at that point in the first quarter of
25 1998, were you the senior A¡thur Andersen pe¡sotr

Page 12

1 (CPH Exhibit No. 118 was marked for
2 identification.)

3 MR. CLARE: Do you have a copy? Thanks.

4 BYMR. MARKOWSKI:
5 Q. Mr. Bornstein, I'd like you to take a Éoment
6 to look at Exhibit 118.

7 Can you tell me what this document is?

8 A. Conespondence with a, I believe, I believe,
9 I think he was the partner for Arthur A¡dersen that

10 worked, I tbink he - Iet me think about this. He, I
ll think he resided in Mexico City. He was the partner in
12 charge of the work that was done in Mexico for Sunbeam.

13 A¡d based on reading this, ¡trs a memorandum

14 letting him know that we're going to be doing
15 additional work at the end of the quarter on cutoff
16 procedures.

t7 Q. Tte memorandum is dated March 21, 198; is

18 that correct?

f9 A Yes.

20 Q- Sunbeam had facilities in Mexico City, o¡ in
2l Mexico? Excuse me.

22 A Yeah, they had facilities in Mexico City and

23 I think I recall them baving one or wo in, I think it
24 was called Maquiladora and a couple of other locations
25 in surrounding Mexico City.
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1 e. what was the purpose of your sending this 
Page 13

2 memo to M¡. Biese?

3 .4- I believe -- I mean reading this right now,

4 it's to let him ¡¡6s/ what was goiug on, let him know
5 there was going to be additional work for him, and then

6 to advise him of that additiooal cutoffprocedures

7 were going to be needed. And in reading this at this

8 time, it talks about bill and hold transactiors as well

9 as the emphasis on sales.

10 Q. Does your memorandum to Mr. Biese explain why

11 Andersen would be conduaing additional cutoff
12 procedures at the end ofthe first quarter of 1998?

f3 A. No, not specifically.

14 Q. Does it provide the background concerning the

15 reasons why you wanted to implement additional

16 procedures to monitor cutoffs?

L7 A Not specifically.

18 Q, Does it do it in general terms?

19 A. I believe it does, yes.

20 Q. And what did you advise Mr. Biese as the

21 reason for your desi¡e to do the additional cutoff
22 procedures at the eod ofthe first quarter?

23 A. I don't remember specifically (slling him

?A atylhtng, but looking at this memoratrdum, it's clear

25 thal it talks about where they, where they were going,

1 you to come to that conclusion, that it was 
"OOdHrÏ2 to do additional wo¡k at the end of the fi¡st quarter?

3 A. I beleve that the spread was exhemely

4 aggressive and that !t wananted additional work to
5 make su¡e that they -- mentioned earlier that the

6 product was ordered, was built, and it was properly

7 shipped.
8 Q. What was your concern?

9 MR.MOSCATO: Iobject. Ithinkhejustsaid
10 so.

11 Do you have anything to add?

12 TIIE WTINESS: No, I dont believe I have

13 an]lhing.
14 BYMR. MARKOWSKI:
15 Q. How did monitoring cutoff procedures have a

L6 relationship to what youVe just described?

7'7 ,A. Monitoring cutoff procedures would in fact
18 give you a much greater assurance that a customer bad

19 requested that the product be sold to them; i.e., to
20 clear pwchase order, and that the product was in fact
21 built and shipped.
22 Q. rWere you concerned that in order to increase

23 the reported sales for the fi¡st qualer of 1998, that
24 Sunbeam might atternpt to claim shipments had taken

25 place during the first quarter when in fact they had

Fage 14

1 where they were planning on going in sales and where

2 they were. A¡d the notation, as you can see, there is

3 a big push on sales and we've been told that they

4 having bill and hold transactions.

5 Q. When you say it says where the company

6 expected to go in sales for the quarter, what are you

7 referring to?

I ,A- The company just released an early warning to
9 the street that sales are not goin8 to meet

10 expectations of 285 to 295 million for the quarter.

11 That's specifrcally where il talks about

12 that.

13 Q. And what does it say about where the compauy

14 in fact was at that point in time in terms of sales?

15 A. 72 million as of March lst.
t6 Q. Atrd how does, how do those Írgures relate to

17 your desire to do additional end-of-the-quarter
18 shipping cutoff procedures?

19 A. There is obviously a big spread between what

20 was, what was recorded through March Lst and what the

21 expectations of the company were.

22 So that spread led me to believe that we

23 should be doing additional work at the end of the first
24 quarter.

25 Q. A¡d what is it about that spread that caused

Page ló
t not?

2 A- Can you repeat that, please?

3 Q. Were you concerned that because of the great

4 spread as of this point in time between Sunbeam's sales

5 for the fi.rst two months of the ñrst quarter and

6 Sunbe¡m's original expectations for sales for the first
7 quarter, that in order to close the gap betwcen tbose

I two numbers, that Sunbeam might attem.pt ts çleim
9 shipments in the first quârter that had actually not

10 occurred?

1l MR. CL-ARE: I object lo the form.

12 THE WTINESS: I dont believe that that was

13 my thougbt process at the time. I wanted to make

14 sure that tbey were actually going to ship the

15 product and the product was o¡dered.

16 So I guess ia thinking about that, then there

L7 is a possibility the concern was that there, you

18 know, that it was a possibility that they would
19 ship product that wasnt ordered, aswell as

20 logistically being able lo ship that much product

2l in such a sbort period of time, based on my

22 experience with the company at that point in time.
23 MR. MARKOWSKI: Mr. Bornstein, I'll show you

24 what we're marking as CPH Exhibil 119. It's a

25 memoraodum from Dennis Pastrana to you dated
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1 Ma¡ch 24,1998. The subject is cutoff testing,

2 and it bears Bates number 4455758 lhrough --

3 actually it looks like it's made up of two
4 documents, first. First page is A455758, a¡d then

5 the pages behind itare AAi6921 through 36925.

6 (CPH Exhibit No. 119 was ma¡ked for

7 ideutilication.)
8 THE WTTNESS: These are just extra copies?

9 BY MR. MARKOWSKI:
10 Q. Yes, right, thank you. If you would, I'd
1l like you to take a moment to take a look at CPH Exhibil
12 Number 119.

13 Mr. Bornstein, cirn you tell me what CPH

14 Exhíbit Number 119 is?

15 A. I apologize. Ih getting a oold, so it's

16 kind of ha¡d for me to hea¡. Can you repeat that?

17 Q. Can you tell me what CPH Exhib¡t Number 119

f8is?
19 A. Appears to be a draft of a memorandum

20 outtining the additional procedures on cutoff and

21 shipping that was performed at the end of the first
22 quafer of 98.
23 Q. These are instructioos relating to what wele
24 beet discussing, tbe implementation of additional

25 procedures to monitor Sunbeam's

Page 19

I only and is not to be sha¡ed with client þersonoel at

2 the facilities you visit. Sunbeam's first quarter

3 fisc¿l 1998 will end on March 29, 1998," in brackets,

4 "the Sunday closest to the end of the month,n end of
5 brackets. nAs of March 1, 1998, lhe company teported

6 sales of approximately 72 milliou ve¡sus 143 million

7 for the conesponding period of the preceding year.

8 Despite this decrease, management has aonounced to the

9 public that it expects fint quarter sales for 1998 to

10 exceed 6rst quarter 1997 sales of 253.5 million. That

11 means that rhe co¡npany expects to ship over

12 181 million," in brackets, "greater than 70 perccnt

13 expected sales for the quarter," end ofbrackets, "in
14 the month of Ma¡ch.'
15 Q. Now the, did you believe the statemeot that

16 the company had sales of $72 million through the fi¡st
17 two months of the year lo be an accurate statement?

18 .4- I believe at the time domestically the

19 572 uillion was the number.

20 Q. Do you know what that number was based on?

2l Lel me ask a di.fferent question. I asked that poorly.

22 Do you know how Andersen detemhed that

23 Suubeam sales for the first two months of 1998 totaled

24 approxinately $72 million?
25 A I believe based on the c'ompany's financial

Page l8
1 end-of-the-fustnuarter shipping practiccs?

2 A. Yes.

3 Q. Who is Dennis Pastrana?

4 A. He was, he was the senior auditor who worked

5 for me during the Sunberm audit, who, for lack of a

6 bctler term, did, supervised the field work on a

7 day-to-day basis.

8 Q. Did you ask M¡. Pastrana to prepare

9 instructious for tbe additional cutoff procedures?

10 A. Yes, based on this memorandum. I dout

11 recall specifics, but based on this, I would say the

12 answer is yes.

13 Q, Did you provide Mr. Pastrana with guidance

14 concerning what you wanted the procedures to involve?

15 A. Yes.
't6 Q. The -- let me direct your attention to the

17 page that has Bates number 36293. The heading starts

18 General Information.
19 A. Yes.

20 Q. Do you have thaf page in front of you?

2l A. Yes.

22 Q. Woutd you read the fißt two paragraphs under

23 General lnformation out loud, please.

24 A. "Although the information that follows is

25 public information, it is summarized here for your use

Page2O

I information that was given to us.

2 Q, Now a statement is made at the begrrnning of
3 that two paragrapbs that I had you read that the

4 information that follows is pubtic i¡formation-
5 Do you know whether in fact Sunbe¿m had

6 aonounced to the public as of this poht in time that

7 its sales for the fi¡st two mooths of 1998 were ooly

8 $72 million?
9 A- I don't believe it was. I'm not 100 percent

L0 sure, though.

L1 Q. You don't have any recollection of the

12 company publicly making that statemenl, oorect?

13 A No.

14 Q. I'd like to direcl your attention down to the

15 bottom third of the page. There isa heading that

16 reads Revenue Recoguition Policy. Do you see that?

17 A Yes.

18 Q. Wor¡ld you read that first paragraph into the

19 record, please.

20 A. "Because of management pressures lo meet

21 earnings expectatioos, we are taking addÍtional steps

22 in connection with our quarterly review work to ensure

23 thatthe client achieves a proper sales cutoff."

24 Q. Does that statemeût accurately reflect the

25 reasons why you decided that Andersen should implement
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Page2l
I additional cutoff testing procedures at the end of the
2 fi¡st quarter of 1998?

3 ,4" Yes.
4 Q. Now, Mr. Bomstein, I note that this document
5 indicates that Sunbeam's first quarter will end on
6 March 29,1998.
7 Do you see that statement at the top of the
I page?

9 A. Yes.
10 Q. Did Sunbeam's first quarter in fact end on
11 March 29,1998'l
12 'A. I dont believe it did, no.
13 Q. Do you recall what happened?
L4 A. Yes.
15 Q. Can you explain?
16 A. One second, I'm sorry.
17 Q. Sure.

18 A. As I recall, Sunbeam decided to extend the
19 quarter, I believe it was I think two days, in order
2O to - because they were going to close the Coleman
21 acquisition I believe on March 31sÇ they wanted to
22 nclude the additional two days of revenue related to
23 Coleman in their fi¡st quarter.
24 Q. Would ext€nding the quarter also permit
25 Sunbeam to count its fust quarter sales, additional

Page 23

1 Q. Did the fact that Sunbeam advised you that it
2 wished to exlend the first quarter of 1998 have any
3 effect on yoru thinking concerning the need to conduct
4 additional cutoff procedures for the quarter?

5 A- Yes.

6 Q. And what was your thought in that regard?
'l A. Honestly, al that point in time I believe
8 that they needed lo come up with some additional ways
9 to make the quarter on the revenue side, and that was

10 ooe of them, one of a couple as opposed to - Ih
11 sorry, but that was one of them.
12 Q. And how did that conclusion affect your
13 thinking with respect to the cutoff procedure project?
L4 A. The cutoff procedure project was already
15 implemented, but it emphasized the oeed to do it.
16 Q. Were you concerned that Sunbeam might play
L7 games \r'ith respect to its first quarter numbers?
18 MR. CLARE: Objection to form.
19 TIIE WTINESS: I don't consider it playing
20 glmes, but lhere u/as never a clear definition of
2l whether or trot tbey intended to include Coleman
22 sales or uot when they made their press releases.
23 BY MR. MARKOWSKI:
Vl Q. Was the fact that Sunbeam had advised you
25 that it wished to extend the ñrst quarter consistent

Page22
I sales lhat Sunbeam itself made during those three days?
2 A- I believe that was their intention, yes.

3 Q. As of the time - this memorandum âppears to
4 have been written on or about March 29 -- well, excuse

5 me, Ma¡ch 24, I believe.
6 ,4- Yes.
7 Q. As of that point in time, had the first
8 quarter been extended?

9 A. No, I dont believe so.

10 Q. So the decision to extend the hnt quarter

11 that Sunbeam made was sometime betweeû the time this
12 memorandum was prepared and the end of the quarter?
13 A. Yeah, I believe I testified, somewhere in tbe
14 records ltn sure there is a paper trail ofthe date,

15 because I specifically remember the phone call I had.

16 My daughter was i¡ the hospital sick, and I remember
17 getting the phone call related to the request to extend
18 the qualer.
19 Q. Who did you get that call from?
20 A. I dont recall specifically.
2L Q. Do you recall thaf it was Bob Gluck that
22 called you?

23 A. It's possible that it was Bob Gluck, yes.

24 Q. Who is Bob Gluck?
25 A. He was the corporate controller of Sunbeam.

Page 24
1 with your conclusion that Eaoagement was being pressed

2 to do whatever it could to maximize first quarter sales

3 results?

4 MR- CLARE: Objection to form.
5 TIIE WTINESS: That tûey ueeded to be

6 aggressive, yes. That is the way I would
7 characterize it.
8 BY MR. MARKOWSKI:
9 Q. And they needed to be aggressive for what

10 reason, Mr. Bornstein?
11 MR. CL,ARE: Objeaion, foundation.
t2 MR. MOSCATO: You're asking him what his view
13 is, not his trying to read their minds?

14 MR. MARKOWSKI: That's correct
15 BY MR. MARKOWSKI:
t6 Q. Why did you thinl Sunbeam needed to be

17 aggressive with respect to its first quarter sales

18 activities?

L9 A. Because again, that was a big spread of sales

20 that were in fact recorded at March 1st, and what they
27 had told the public they plaoned on doing for the first
22 quaúer.

?3 Q. Mr. Bomstein, in general, what did -- let me

24 ask a foundational question. tn fact Andersen did
25 take additional steps to monitor Sunbeam's fi¡st
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1 quarter sales shipments at the end of the quaÍer?
2 A. Yes-

3 Q. In general, what did A¡dersen do?
4 A- We sent people out to a number of material
5 locations, manufacturing locations, where Sunbeam in
6 fact built and shipped product at the end of the first
7 quarter.

8 Q. 'What did those people, what were those people
9 asked to do?

10 .4- It's pretty much detailed in the memorandum,
11 but basically to nnonitor the shipment of producÇ to

12 make sure the product was actually shipped at the end
13 of a quater, to obtain shipping and receiving
14 documents, to physically obsewe the shipping
15 locatioos, to do additional work on additional bill and
16 hold hansactions that the company had told us that
17 they were entering into, and to basically make sure
18 that the product was there and ready lo be shipped or
19 shipped and do all the cutoffwork that we talked
ã) about.

2L Q. Wele been using the terrn cutoff. What does
22 cutoffmean?
23 .4- It's just, cutoff means, it's just a period
24 of time that you take a snapshot. You f¡eeze the, kind
25 of f¡eeze that period in time and you, exactly what it

1 A- Yes. 
Page2'

2 Q. And the purpose for that was so that they
3 could do what?

4 A- To make sure that the process I just

5 explained was adhered to.

6 Q- Verify it with thei¡ own eyes, correct?

7 A Yes.

E Q. Now is that something that Ande¡sen did at

9 theend of each Sunbeem quarter?

r0 .4. No.

11 Q. And the reason for the difference here was

12 what youle already described, the gulf between where
13 Sunbeem sales were at the end of Ma¡ch - or excuse me,

14 at the end of February, and where the company had told
15 the public it would end up at the end of the first
16 quarter, correct?

L? .4- Yes. It was, as I explained earlier, a

18 decision I made sometime in March, March 18th, 19h,
19 that that was something I was going to have done.
20 Q. Mr. Bornstein, let me show you what we
21 previously marked as CPH Exhibit Number 20. Bears

22 Bates number @HOl29Zy2 through 192296.
23 ,{ Okay.
U Q- Caû you tell me what this documeut is?
?5 À Justgivemeacoupleofminutestolookat

Page26

1 sounds, cut off when a sale is made and wben a sale is
2 not made.
3 Q. And the cutoff moment in this instance was
4 what?

5 .4. I believe the policy, the revenue recognition
6 policy was that it had to have been placed in a truck
7 and the fuck needed to either be filled or pushed off
8 the dock and title passed to the customer.
9 Q. By what moment in time?
10 A. Technically, midnight of whatever the date
11 was. I think it was March 31st that the quarter ended.
72 Q. It ultimately was Marct 31st, correct?
13 A Yes.

14 Q. At the time this memo w¡ts written, the end of
15 the quarter would have been Ma¡ch 29?

16 ,A. Yes.

17 Q. And it was the extension of the quarter by
18 th¡ee days from the 29th to the 31st that resulted in
19 that change, conect?
20 A Yes, being the 31st as opposed to the 29th,
21 yes.

ZZ Q. All right. Now did Anderseu staffor,
23 Andersen staff ask to be physically present on the
24 Sunbeam shipping docks af midnight on the last day of
25 thequarter?

Page 28

1 ir.
2 Q. Sure.
3 A. It's 4 looks like a memo from Vance Kistler,
4 who was a, I don't koow, a staff accountant or it might
5 have been a higher level, maybe a senior accountaût, oo
6 his i¡ventory observation work at Hattisburg.
7 Q. Who was Vance Kistler again? Ih sorry, he's

I an Andersetr employee?

9 A. Yes.
l0 Q. Does this repof relate to the sales cutoff
11 procedures that weVe þ6ç¡ 1¿lking about?
LZ A. Yes.
13 Q. Does this reflect Mr. Kistlerb work and the
14 work of others at the Hattisburg facility?
15 A. Ycs.
f6 Q. Hattisburg was a Sunbeam facility?
L7 A. Yes.
18 Q. And what did Sunbeam do at Hattiesburg, do
19 you know?
20 A. I dont remember specifically what they built
21 there, but they manufactured equipment and had a

22 distribution center where product was put oû trucks and
23 shipped to customers.

24 Q. Do you recall that Hattiesburg is one of the
25 more significant facilities that Sunbeam had for
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1 shipping product?

2 MR. CLARE: Objection to form.

3 THE WTINESS: Yes, I believe their largest at
á thp time

5 BYMR. MARKOWSKI:
6 Q. Mr. Bornstein, let me show you what weve
7 also previously marked as CPH Exhibit 113.

I .4- Does anyone else who lives in Florida need

9 air conditioning in this room? Is there any way we can

10 do that? Us Floridians need air conditioning.

11 Q. tf at any poi.nt, M¡. Bornstein, you need to

12 take a break or need ss6gthing else like air
13 conditioning, just let us know. We'll try to make sure

14 you are comfortable.

15 ,A. Thank you.

16 Q. If you would take a rnomeût to look at CPH

17 Exhibit Numbe¡ 113, my first question is going to be if
18 you can identify it for me, tell me what it is.

19 .4. Okay.

20 Q. The question was if you can identify the

21 document for me.

22 A The document, after reading it, appears to be

23 a documentatioo of work done by - I'm not sure who
24 this guy is, but another employee of Arthur Andersen on

25 cutoff work done at a warehouse in DC, a warehouse i¡

Page 3l
1 Mr. Bornstein.
2 A. Sure.

3 Q. Was that huge effort in your mind justified?

4 .4. Yes.
5 Q. And why did you think that huge effof was

6 justified under the circumstances that you were

7 confronted with?
8 A. You know, based on the spread, the

9 aggressiveness of management and the spread between
10 what was recorded as sales, as well as what was, what
11 was out on the street, we talked about them extending
12 thequarter.
13 Another thing that happened post the

14 March 18th time frame was the ¡nnouncement or the
15 i¡formation to us lhat they were going to, Sunbeam was
16 in the process of implementing an additional bill and

17 hold series oftransactions, I guess.

18 So again, that was kind of the second thing
19 that, that kind of emphasized that additional work
20 needed to be done.

2l Q. And the wo¡k needed to be done in o¡der to do
22 what you thought necessary to assure that Sunbeam
23 properly reported its sales for the quarter?
24 A. Yes.
?5 Q. And didnï report more sales than it was

Page 30

1 Aurora. I think that might have been a, I believe that
2 was a third-party warehouse.

3 - 
And again, work, additional work done on

4 cutoff, shipping cutoff, as well as additional work
5 done on bill and hold sales.

ó Q. And this relates to the project wele been

7 talking abouÇ correct?
8 A Yes.

9 Q. The monitoring of Sunbeam's end-of-quafter

10 sales shipments, correct?

11 ,4- Yes.

12 Q. Is it fair to say that it took a fair amount
13 of effort, M¡. Bornstein, to arrange and implement the

14 additional cutoff monitoring procedures?

15 A I would cha¡acterize it as a huge amount of
16 effort. Probably more effort on a quarterly inventory
17 cutoff than -- probably safe to say on probably any
18 work that was done probably for the previous 15 years

19 in auditing history.
20 Q. And the huge effort was warranted bec¿use of
21 what again, Mr. Bornstein?

22 MR. MOSCATO: I object.
23 You can answer again, I:rry.
24 BY MR. MARKOWSKI:
25 Q. IJt me ask a different question,

Page32
1 ehtitled to report, conect?
2 A- Yes.
3 Q. When did you first learn, Mr. Bornstein, that
4 Sunbeam's sales for tbe fi¡st two months of 1998 were
5 about half of what Sunbeam's sales had been for the

6 first two months of L997?

7 MR. MOSCATO: The question is focused on the
8 first two months? That's your question?

9 MR. MARKOWSKI: That's conect.

l0 MR. MOSCATO: Fi¡st two months.

11 THE WTINESS: I believe sometime towards
12 maybe the first, the end of the first week of
13 March. Maybe tbe second, I'd say anywhere beh+,een

14 March ?th and maybe March 10th to 13th, in that
15 time frame.

16 BY MR. MARKOIVSKI:
17 Q. And how did you learn that i¡formation?
18 A. From Dennis Pastrana, the senior accountart
19 working for me.

20 Q. Do you recall whether you were present in a

21 room with Mr. Pastrana?

22 ,at. No, it was via telephone.

23 Q. Where were you at?

24 A I was working on the 144 offering, I believe
25 i¡ New York.
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1 Q. And where was Mr. Pasnzna?

2 A- lo Delray Beach, Florida" at Suubeamb

3 locatioo.

4 Q. Do you recall whether he called you or
5 whet[er you called him in con¡ection with that phone

6 catl?

7 A^ No, I dont recall.

I Q. What do you recall M¡. Pastrana telling you?

9 .4. Just the fact of where they were, where they

10 were from a revenue stâtrdpoint And I dont rer¿ll
11 anything else specifically.

12 Generally he was doing work to support the

13 work that we were doing up in New York. He was working

14 on a comfort letter, which entailed reviewing the

15 company's financial information for the most recent

16 periods.

L7 Q. Did you consider the informatiou he provided

18 to you about Sunbeam's sales for the ñrst two montls
19 of 1998 to be significant in any way?

20 MR CLARE: Objeaion to form.

2l TI{E TWTINESS: Did I think it was significant,

22 the i¡formation that he gave me?

23 BY MRMARKOWSKI:
24 Q. C.orrect, coûcemiûg Sunbeam's sales for the

25 6ßt two morths of the ñrst quarter of 98.

I relatilg to the preparation of a comfort iener? 
Page 35

2 À Yes.

3 Q. Whatb a comforl letter?

4 À A comfort letter is, for lack of a better

5 word, it gives lhe underwriters and underwriter's

6 counsel comfort that tbe numbers thaa are withfu the

7 bond offering are derived hom the compaoy's books and

I records.

9 Q. Now lhe letter is prepared by whom?
10 À By Alhur Andersen.
11 Q. And it goes to whom in this case?

12 A I believe it goes to underwriter's counsel.

13 So I'm nol sure who exactly it's addressed to, to be

14 houest with you, but I believe it was underwrite¡'s

15 counsel.

1ó Q. The underwriting you are referring to in this
17 c¿se was whom?

18 A Morgan Stanley.

t9 Q. And Morgan Stanley is underwriting what in
20 this contexfjust so wete clear?

2L A. The bond offering.
22 Q. Ard by underwriting, what do you mean?

23 ,4- Tbey were the ones helping the company sell

24 the bonds.

25 Q. Why was Andersen preparing a comfot letter

Page 34

1 A- Yes, Idid.
2 Q. In what way?
3 ,au That it was much lower than the previous

4 year.

5 Q. Do you know if the public was expecting

6 Sunbeam's sales for the fixst quarter of 1998 to be

7 lower than Sunbeam's sales for tbe first qualer of
8 1997?
9 MR. CLARE: Objection, no foundation.
10 TIIE WTINESS: Did I know at that time?

1I BY MR. MARKOWSKI:
12 Q. Rigt. Did you know if the financial
13 çsmmunity was expec{iug Sunbea¡n's sales in the ñ¡st

14 quarter of 1998 to be lower or higher than Sunbeam's

15 sales for the first quarter of 1997 had been?

16 MR. CLARE: Same objeclion.

17 THE WITNESS: I knew that they were expecting

18 I believe to be higher than the previous year.

19 BY MR. MARKOWSKI:
20 Q. Your understanding was tbe fina¡cial
21 community w¿¡s expecting Sunbeam's sales to grow in the

22 first quarter of 1998 over the first quarter of L997

23 results, conect?
24 A. Yes.

25 Q. You said that Mr. Pastrana was doing work

Page 36

1 for Morgan Slanley relating to the bond offering?
2 A. It was requested by Morgan Stanley to
3 prepare.

4 Q. Do you know why Sunbeam was issuing the

5 bonds?

6 A. In order to finance a portion of the th¡ee

7 acquisitions you talked about ea¡lier.
I Q. Including the acquisition of Coleman Company,
9 correct?

10 A. Yes.

11 Q. What's the relevance of Sunbeam's sales

12 results in Jaouary and February of 1998 to the work
13 Mr. Pastrana was doing on the comfol letter?

14 A. The comfort letter asked for - the slandard
15 comfort lettcr, there are certain things that are

16 required to be disclosed and certain things that arent
17 required to be disclosed, but, for example, you'd have
18 to look at net worth of the company compared to the
19 prior year. I forget the exact one. Net asses ofthe
20 company compared to the prior year. Really aoy
21 material va¡iation from the same period of the prior
22 year required to disclose to the, to put in the

23 document, put in the comfort letter.
24 Again, the standard things, I dont know what
25 they are. And then ¡f there is an¡hing that's out of
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1 the orrl¡nary, typically that Eight go i-n there.

2 Q. Mr. Bornstein, in connection with - as I
3 understand your prior testimony in connection with the

4 Suobeam audits, you were the second-most senior person

5 assiped in the audit; is that corect, the audit team?

6 A Tbere was 4 there were, I think a concuniog
7 pafner was also assigned to the team, but that partner

E didnt actually do the field work. He was more of an

9 advisory partner. So I would conside¡ myself probably
10 the third senior person on the team.

11 Q. Ail right. In connection with the work you

12 did as the third most senior Andersen person on the

13 Sunbeam audit, if we include Mr. - the concuning
14 partner was Mr. Pruin; is that coÍect?
15 .4. Yes.

16 Q. And the engagement partner was Mr. Harlow,
17 the audit partuer?

18 ' ,4. Yes.

19 Q. And Mr. Harlow would have been mo¡e actively
20 involved i-n the acn¡al audit process than Mr. Pruitt,
21 conect?
22 A Conect
23 Q. In connection with the work that you did
24 regarding Andersen's audits of Sunbeam, did you try to
25 keep abreast of statements that Sunbeam made to the

, Fage 39

1 Q. When Mr. Pastrana advised you that Sunbeanb

2 sales fo¡ the fi¡st two months of 1998 were about half

3 of what they had been in the ñ¡st two months of l9Ïl,
4 did you reporÍ thal iafornation to aoyooe else at

5 Arthur Ande¡sen?

ó A Yes.

7 Q. To whom did you report it?

I A. I think you cx¡o see in lhe memorandums that

9 we repofed that to whoever was oo the engagement team

10 working on the cutoff procedures, Mr. Harlow,
11 Mr. Pruitt. I donï speciñcally remember anyone else,

12 but I'm sure I mentioned it lo other people.

13 Q. Did you make certaio personally that

14 Mr. Harlow knew that Sunbeam's sales in lhe first tv/o

15 months of 98 were about half of what they had been in
16 the first two months of 9??
l7 A Yes.

18 Q. Did you personalJy make sure that M¡. Pruitt
19 knew tbat as well?
20 A Yes.

2I Q. Do you recall when you informed Mr- Harlow of
22 that facl.?

23 A- As soon as I was aware of it.
24 Q- Do you recall when you advised Mr. Pruin of
25 that?

Page 38

1 fìnancial eommunity relating to its performanee?
2 A- Yes,I did.
3 Q. And is it in that connection that you had an
4 understanding that Sunbeam had led the financial
5 community to expect that its hrst quarter 1998 sales

6 would be higher than ia first quarter 1997 sales?

7 MR. CIARE: Objection to form.
8 TIIE WTINESS: It was a combination of a lot
9 of things, newspaper reports, the budgets,
10 statements Mr. Dunlap had made to the financial
11 communþ and the world on growth projections.
12 So I mean it's a combination of things how you
13 keep track ofthings like that.

14 Andersen at the time had a system in place

15 where you would get, you know, consensus, first
16 call type of information that can be supplied
17 also.
18 So I mean we were kept pretty -- you know, it
19 was part of our job to be in tune to that
20 information.
21 BY MR. MARKOIi¡/SKI:
22 Q. And you considered yourself in the first
23 quarter of 1998 well informed on those issues as they
24 related to Sunbeam?

25 A. Yes.

Pagc 4t)

1 A. I believe not until March 17th or 18th. The

2 night before the, thedate before the press release

3 went out and prior to the bonds being priced.

4 Q. Can you tell me what the context of that

5 conversation was? Was it a conversation?

6 .au Yes, just in - Mr. Pruitt, as part of his

7 responsibility, needed to read the comfof letter in
8 its entirety. And I do recall poilting that out to him

9 specifically, that sales were half of what they were,

10 and --
11 Q. Where were you both at?

12 A. He was in Miami. I believe I was, I was in
13 West Palm Beach.

14 And I recall the conversation that, that the

15 company was at72 million versus 143 million, and

16 explained to him where they were versus their estimates

L7 on the streel. And I donT remember specifically the

18 conversation, bul I do rec¿ll letting him know that I
19 wasn't 100 percent sure if all parties involved in the

20 transaction were informed of that i¡formation.
2l Q. What did Mr. Pruitt say to you?

22 A He told me that he was going to talk to
23 Mt. Harlow and discuss the issue.

24 Q. And did you tell Mr. Pruitt who you werent
25 certain -- let me rephrase that.
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1 You indicated, if I undentood you corec{y,
2 M¡. Bornstein, that you raised witù M¡. Pruin an issue

3 conceming wbether everyone i¡volved in the debenture

4 offeriag was aware of the difference between Sunbeam's

5 sales itr the fixst two months of '98 and the fi¡st two

6 months of 97, correcl?

7 À Yes.

I Q. Was there somebody specific you had in mind?

9 .4- I wasnt 1(X) percent sure if Morgan Stanley

10 and Morgan Stanley's counsel, as well as any of the

11 other people working on the tra¡saction otûer than the

12 people at Sunbeam, k¡ew where the company sales were at

13 that point in time.

14 Q. Did you want to make certain that Morgan

15 Stanley was advised of that information?

16 A Yes.

t7 Q. Is that what you told Mr. Pruitt?

18 A I didnttell him that specifically, no.

19 (Ihereupon, a cellphone rang.)

m MR MARKOWSKL Canwegoofftherecord.
2L THEVIDEOGRAPHER: Weare now goingoffthe
22 video record. The time on the monitor, 10:05 a.m.

23 (Discussion held off the record.)

U TI{E VIDEOGRAPHER: We are now back on video

25 ¡ecord. The time on the monitor, 10:05 a.m.

Pagc 43

1 Q. Have you seeo this letter befo¡e?

2 A- I dont remember the specific one, but I've

3 seen the form letter before.

4 Q. Were you aware that Morgan Stanley had

5 written to Alhur Andersen to formally request Arthur

6 Andersen provide it witb a comfol letter?

7 L Yes, Iwas.
I Q. In connection wilh the Sunbeam debenture

9 offering?

10 A. Yes. I believe we requested that this form

11 letter be provided to A¡thur Andersen.

12 Q, I see. So it was Andersen's request that

13 Morgan Stanley provide it with a written request for a

14 comfol letter?

15 A. Yes, because the issue was that this was a

16 144 offering and not in accordance with the,

17 specifically what - similar to like an IPO or a 33 Act
18 ñling, I beüeve a 144 offering was a 34.dçf filing,

19 whicb is a requirement of Andersen to make sure that

20 the underwriter would sign off on a letter requesting

21. that they were doing the same amount of work that would

22 have been required in the 33 Act filiûg.
23 Q. Thatk what Morgan Stanley r€presented to

24 Andersen in connection with this bond offering?

25 ,4- Yes.

Page 42

1 BYMR. MARKOWSKI:
2 Q. M¡. Bornstein, did you speciñcally tell

3 Mr. Pruitt you weren't certain if Morgan Stanley kaew

4 these facts?

5 A No, I didn't specifically say that.

6 Q. Okay. What did Mr. Pruitt say to you when

7 you raised an issue with respect to whether everyotre

I was on notice of this drop in Sunbeam's sales?

9 A He told me that if everyone wasn't aware,

10 that we wouldnt issue a comfort letter.

lt Q. And did Mr. Pruitt give you any instruaion?

LZ À No.

13 Q. Did Mr. Pruitt tell you he intended to take

14 some action?

15 A. He told me he was going to talk to

16 Mr. Harlow.
17 Q. Mr. Bornstein, I'm going to show you what we

18 previously marked as CPH Exhibit Number 12. lt's a

19 two-page document on Morgan Stanley stationery bearing

20 Bates number 4.431057 tbrough 058, and it's a Ietter

21 dated March 11., 1998, from Joh¡ D. Tyree of Morgan

22 Stanley to Arthur Andersen; attention, Phil Harlow.

23 Would you take a moment to take a look at CPH

24 Exhibit Number 12 fo¡ me, Mr. Bor¡stein.

25 A. Okay.

Page 44

1 Q. Did Andersen wait to receive this letter

2 before beginning work on the comfort letter?

3 A- No, I donl beüeve so.

4 MR. MARKOWSKI: Mr. Bornstein, I'm going to

5 show you what we're marking as CPH Exhibit
6 Nunber 120. It's a three-page document on Sunbeam

7 stationery dated March 1ó, 1998, bearing Bates

8 numbe¡ 4431053 through 055.

9 (CPH Exhibit No. 120 was marked for
10 identiñcation.)
11 BY MR. MARKOWSKI:
LZ Q. If you would take a moment, sir, I'd like you

13 to review this document, and my ñrst question is

14 whether you cao identify it for me.

15 ,4- Yes.

16 Q. Can you tell me what it is?

l7 A lt's a managemeût representation letter from

18 Sunbeam to A¡thur A¡dersen utilizcd to issue our

19 comfort letter.

20 Q. This is the comfort fetter that youle been

2L rcfentng to that Morgan Stanley requested?

22 A- Yes.

23 Q. h connection with the debenture offering,
24 conea?
25 What's the purpose of this letter?
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1 A. When you, aûy time you're, basicålly you're

2 bringing -- let me back up.

3 The purpose of this letter again is to issue

4 a comfort le[er. And basically what yourre doing is

5 enough, the same amoutrt of ìvork sufficient that if you

ó were going to issue a consent to update your opinion on

7 the financial statemeûts that were whatever the

8 previous period was.

9 So it's mainly analytical work and work done

1O sufficient to issue a comfort letter.

11 Q. Does this document contah i¡formation
12 relating to Suobeam's sales for the first two montbs of
13 1998?

L4 A- Yes, it does.

15 Q. Where do you see that?

16 .A- On paragrapb 9C.

77 Q. Would you read tûat into the record, please?

18 ,A. nNet sales from December 29, 1997, tfuough

19 March l, 1998, werc72 milliou, 72,018,000, as compared

?Ã to 143,499,0ü) for the corresponrling period of the

21 precediug year."

22 Q. Thåt's the information that wete been

23 talking about that showed that Sunbeam's sales for the

24 fi¡st two months of 1998 were approximately half of
25 what they had been in the prior year perioq coÍect?

Page 47

1 I believe it does.
,,

3 BYMR.IvÍARKOWSKI:
4 Q. What does it say? W<luld you read that into

5 the rec¡rd, sir?

6 A "FortheperiodfromDecember29th,1997,
7 tbrough March 16, 1998, consotidated net sales

8 decreased as compared to the coÍesponding period of
9 the preceding year primarily to the compaoy's Early Buy

10 program for outdoor grills whicb accelerated outdoor
11 grill sales itrto the fourth quarter of fiscal 1997.

12 Additioually, decreased consolidated net sales during
13 the period as compared to the corresponding period of
14 the preceding year results, in part, from a

15 nonrecurring saìe in January of 1997 of discontinued

16 stock keeping units and excess and obsolete inventory
17 in connection with the company's November 1996

18 restructuring. Net income decreased primarily due to
19 the aforementioned sales decrease and a first quarter

20 compensationcharge from resEicted stock issued i¡
21 connectio¡ with new employnrent agreements for key

22 office¡s."
23 Q. And this is a ståtetnent being made to Arthur
24 Andersen by the senior maoagemetrt of Sunbeam, correct?

25 A. Yes.

Page 46

1 A. Yes.
2 Q. And this letter is signed by who, sir?
3 A. Signed by Albert Dunlap, Russell Kersh, David
4 Fanin and Bob Gluck, who w€re all senior executives of
5 Sunbeam.

6 Q. Mr. Dunlap's position at this time was what?

7 A- States bere chairman and chief execulive
8 officçr.
9 Q. Of Sunbeam?

10 .4- Of Sunbeam, yes.

11 Q. Mr. Kersh was what?

IZ À Executive vice-president of finance and

13 administr¿tion.
14 Mr. Fanin was executive vice-president,

15 general counsel.
16 Mr. Gluck was vice-president and chief
17 accounting officer.
18 Q. Four very senior Sunbeam executives, correct?

19 ,4- Yes.

20 Q. Does this letter offer an explanation for the

21 pnmary reason for tbe substantial decline in Sunbeam's

22 sales for the first two Eonths of '98 compared to the

23 first two months of '97?

24 MR. CL,ARE: Objection to form.
25 TIIE WTINESS: In the preceding paragraph, 98,

Page 48

1 Q. What does it mean to be accelerating outdoor
2 gntl sales into the fou¡th quarter of 1997, si¡?
3 A" It tâlks -- what it means is just what it
4 says, acÆelerating sales of grills to the fou¡th
5 quarter ofthe previous year.

6 Q. How does that affect first qualer sales?

7 MR. MOSCATO: Objection.
8 BY MR. MARKOWSKI:
9 Q. ITn just rying to understand what the

10 reference to accelerating sales means so that the jury
11 can understand.

12 .A. Right. The Early Buy program and the bill
13 and hold program that they had in effect at the end of
l1 1997, you know, based on the facts as of the end of
15 February, showed that it did have aa impact on moving
16 some of the sales that might have previously been

17 recorded i¡ the fou¡th quarter - in the first quafer,
18 excuse me, of the conesponding year might have been

accelerated into the previous quarter.

Q. So sales that otherwise would have oormally
taken place i¡ the first quarter of 1998 had in fact
already occu¡red in the fourth qualer of 1997?

MR. CLARE: Object to the forru.
TIìE WTINESS: Yes.

t9
20

2t
22

23

u
25
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1 BYMR,MARKOWSKI:
2 Q. Thatb identified here as the primary reason

3 for the drop in Sunbeam's sales in the ñrst two months

4 of 1998, correct?

5 A That's what it states, Yes.

6 THE WTINESS: Could we take liße a

J fiv¿-mín¡te break for lhe restroom?

I MR. MARKOWSKI: Su¡e.

9 TIIEVIDEOGRAPHER: Iilearenow goingoffvideo

l0 record. The time on the monitor is 10:17 p.m.

11 (fhereupo4, a recess was taken.)

12 TIIE VIDEOGRAPIIER: We are uow back on video

13 record. The time on the monitor is 10:29 a-m.

14 BY MR. MARKOWSKI:
15 Q. ú. Bornslein, as you jusl testified' Albert

16 Dunlap was the chief executive ofñcer of Sunbeam in

17 the first quarter of 1998, conecl?

18 ,4. Yes.

19 Q. Do you recall that Mr. Dunlap at that poitrt

æ had been the chief executive of Sunbeam for something

21 less thatr two yeårs?

22 .4- Yes.

23 Q. Are you aware of Mr. Dunlap's reputation at

24 that time as a turna¡ound specialist?

25 A- Yes.

Pagc 51

1 A Yes.
2 Q. And what were those doubs based upon?

3 A The financial performance really through the

4 first two months of the, of '98, and as well as me' as

5 well as my observation and review of at least the

6 operations that I had seen, which included several of
7 the domestic facilities as well as the Mexico City

8 facility.
9 Q. First quarter of 1998, did you consider

10 yourself to be familiar with Sunbeam's frnancial

11 results and performance?

12 A For what period of time?

13 Q. For the prior Year.
14 A. Yes.

15 Q. And for the fust two months of 1998?

t6 A Yes.

17 Q. And did you consider younelf generally

18 familiar with Sunbeam's management?

19 A Some of managemeut, yes, from a corporate

20 standpoint.
2L Q. And you considered younelf to be familiar
22 with Sunbeam's facilities?
23 A. As I mentioned, domestically and in Mexico,
24 par't of Mexico anyway.
25 Q. Did you think Mr. Dunlap was overstating his

Pagc 50

1 Q. What do you know about that? [æt me go back

2 to L998. Back in the lust quarter of 1998' what was

3 your understanding of Mr' Dunlap's reputation for

4 turnarounds?
5 .4- That he had a reputation for cutting costs,

6 turning around companies and selling them.

7 Q. And doing that all in very short order?

8 A Yes.

9 Q. And were you aware of any public statements

10 that Mr. Dunlap had made about his suæess in turning

11 Sunbeam around during his tenu¡e as Sunbeam's chief

12 executive officer? Focusing again on what your

13 knowledge was in the frust quarter of 1998.

14 .{ Yes.

15 Q. What was your understanding of what

16 Mr. Dunlap had said publicly on lhat subject?

L7 ,{ That it was turued around and headed for

18 brighter and greater pastures.

19 Q. Ivfr. Dunlap was projecting significant growth

20 in sales and profits for 1998 for Sunbeam?

2t A. Yes.

22 Q. Compared to its 1997 performance?

23 A. Yes.

24 Q. Did you have any personal doubr about that

25 in the ñrst quafer of 1998?

1 accomplishments at Sunbeam , '*tt'
2 A. I thought there was a possibility that he

3 was, yes.

4 Q. And that was your belief in the first quarter

5 of 1998, correct?

6 A. Yes.

7 Q. lvft. Bornstein" let me show you what weVe

8 previously marked as CPH Exhibit Number 17. It's a

9 document on Arthur Andersen statiouery bearing Bates

1.0 numbers MS375 through 381.

11 If you could take a moment, my first question

12 is going to be whether you cån identify that document

13 for me.

1.4 A Yeah, this is a copy of a, a copy of the

15 comfort letter.
16 Q. And it's a letter dated March 19, 1998,

1.7 conect?
18 A. Yes.

19 Q- And it's from Arthu¡ Andersen to Morgan

20 Stanley & Company, [nc.?

2l A Yes.

22 Q. And it's siped Arthu¡ Andersen LLP, conect?

23 A Yes. I believe it's my handwriting.

24 Q. You believe you signed the name Afhur
25 Anderseu LLP to the letter?
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1 A. This was signed about five oblock in the

2 morning on the lgth, I believe, the night of the

3 pricing of the bonds, the following subsequent a.m.

4 Q. So that process tr think from prior testimony

5 sta¡ted on the 19th, if it was 5:Û0 a.m., it would have

ó been 5:(X) a.m. on the ãXh?
7 A. 2(hh, I believe .

8 Q. Even tbough the letter is dated the 191h,

9 conecl?
10 À Yes.

11 Q. Were you authorized to sign this letter on

12 behalf of Morgan Stanley -- excuse me, I misspoke.

13 lilere you authorized to sign this letter on

14 behalf of Arthur Andersen?

15 A. Yes, I was.

16 Q. And who provided you with that authorization?

17 A. Phil Harlow.
18 Q- And Mr. Harlow was the engagement partner, as

19 youVe previously testified, correct?

20 A. Yes.

2l Q. And the letter is addressed to Morgan

22 Stanley.
23 Do you know if the letter was delivered to

24 MorganStanley?
25 A. Yes, it was.

Page 55

1 youVe re¿d into the record from the March 16 letter

2 from Sunbeam månagement to Arthu¡ Andersen?

3 A ltb sim¡lar. It's not identical.

4 Q. CPH Exhibit Number 120. Are the figures

5 identic¿l?

6 A Yes.

7 Q. And the, just so tbe record is clear,

I Mr. Bomstein, would you read paragåph 6C into the

9 record.

10 A- Says, "Although the company has not provided

11 us with any ñnancial sþtemerts as of any date or for
12 any period subsequent to February 1, 1998, matragement

13 has provided net sales from the December 29, t997,
f4 through March lst, 1998, which was 72,018,000 as

15 compared to 143,499,000 for the conesponding period of
16 the prereding year."

17 Q. Atrd that again reflects a decline of about
18 50 percent in sales for the ñrst two months of 1998

19 from the fi¡st two montls of 1997, correct, sir?

20 ,4- Yes.

2L Q. And does this letter also repeat tüe

22 explanations matragement provided to A¡thur Andersen for
23 that decline?

U ,A' Yes, the previous paragraph,68.

25 Q. Atrd what is the primary reason that

Pagc 54

1 Q. rtrhen did thal occu¡? ITn talking about this

2 version of it siped by you.
3 lL Four or five o'clock in tbe morning on the

4 20th.
5 Q. And how do you know it was delivered to

6 Morgan Stanley at that time?
7 A- I handed it to them.

8 Q. Who did you hand it to?

9 A. Probably Bob Lurie. Bob Lurie was an

10 attorney from Davis Polk, I believe.
11 Q. t believe Mr. Lu¡ie's name may be James.

12 A- Maybe. Robert, wasnt it? No?

13 Q. Maybe ITn mistaken, but M¡. Lurie from Davis

14 Polk?
15 A lt's been six years, so yeah.

16 Q. And he was acting at that time as counsel for
17 Morgan Stanley?

18 ,{- Ibelieveso,yes.
19 Q. Does the Ma¡ch 19 comfort letter contain
20 i¡formation relating to Sunbeam's sales results for lhe

21 fust two months of 1998?

22 A Yes.

23 Q. And can you tell me where that appears?

24 A Six, paragraph 6C.

25 Q. Does this contain the identical language that

Page 56

1 management provided again?

2 A* I believe this is the exact wordirg.
3 "Primarily due to tbe company's new Early Buy program

4 for outdoor grills, which accelerated outdoor grills
5 sales into the fourth quarter ofñscal 1997.'
6 Q. Sir, you indicated tbat you personally handed

7 this to Morgan Stanley's counsel --

8 .4. Yes.
9 Q. -- in the early morning hours of March 2(hb,

10 conect?
11 A Yes, I believe so, yes.

12 Q- Do you know if this lette¡ with these faos
13 and figures, the ones that youVejust testified about,
14 had been provided to Morgan Stanley at any earlier
15 poi-ot, either that evening or otherwise?

16 MR. MOSCATO: You meau a prior draft?
l7 MR. MARKOWSKI: Correct.

18 THE WTINESS: I believe that it was, but I
19 cant be cert¡in.
20 BY MR. MARKOWSKI:
2l Q. Had you discussed these numbers with anyone

22 f¡om Morgan Stanley earlier i¡ ¡[s evening on

23 March lfth?
24 A Yes,Ihad.
25 Q. Wbo did you discuss them with?
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I A. I think his name tvils lohn Tyree, speciñcally

2 Írom Morgan Staoley. I don't ¡emember anyone else from

3 Morgan Sønley being tbere.

4 Q. I'm going to take you back in time a little
5 bit fmm that moment, Mr. Bomstein.

6 You indicaæd that you had had a conversation

7 two or tfuee days earlier, as I understand it, with

8 Phil Pruitt relating to these facts, correct?

9 ,4- Bill PruitL

10 Q. I'm sorry, Bill Pruitt, the concurring

11 partner on the Sqnbeam audit engagement.

L2 ,{ I believe the 17th, two days earlier.

13 Q. Atrd Mr. Pruitt advised you that he was going

14 to speak with Mr- Harlow concerning making sure that

15 everyone involved in the transaaions that were

16 underway had notice of these facts, correct?

l7 A. Yes.

18 Q. What's the next thing you recall happening

19 bearing on this subject?

20 MR.CIARE: Obiecttotheform.
2l THE WITNESS: Personally, I remember that on

22 the, I tlink the 19th -- let me think ¿bsut this,

23 17th, 18th, l9th.

24 I believe the 19th I recall was the next time

25 I got any information on the subject, when I was
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1 A- Yes. So thatb when I found out about it. I
2 was, saw it on TV.
3 Q. You were there with M¡. Brockelmân, you

4 indicated?

5 .4. Yes.

6 Q. Mr. Brockelman, what was - he was employed

7 by Arthur Andersen?

8 .d Yes.

9 Q. A¡d his reason for being there with you was

10 what?

11 A To assist me in the process, to have an extra

12 set of eyes looking at numbers when they changed.

13 Q. Atrd what happened while you were at lhe

14 hotel?

15 .d We were watching or I was watching CNBC and

16 saw the crawler on the bottom that Sunbeam had released

17 an early warning release that they werent going to

18 make lhe number. I forget what the numbers were, but

19 they were still goi-ng to exceed" I thitrk it was fi¡st
20 quarter of the prior year. I think that was the, I
21 think that's what it was. I'd have to look at the

22 press release again.

23 And then l, I thiok I saw a rotatiot that the

24 stock went down sipificantly.
25 Q. So you recall that there was some notice on
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1 in a hotel room in New York waiting to go to the

2 printer.

3 BY MR. MARKOWSKI:
4 Q. Do you tecall what hotel you were i.u?

5 A I tbink it was tbe Helmsley Palace Hotel.

6 Q. You said you were getting ready to go to the

7 printer. What printer?

I A I think it was Global Finaocial Press is

9 where rÁ/e were doing the work. And I was with an

10 associate of mine, Mark Brockelmao.

11 Q. What was going to be happening at the

12 printer?

13 .{- We were going to be finalizing the bond

14 offering. I believe the bonds were being priced. The

15 quantity of the bonds was, what was being sold was

1ó going to be finally determined, the i¡terest ¡ate.

17 And we were going to basically change

18 whatever numbers needed to be changed in the document

19 as a result of the pricing, as well as issue a fi¡al
20 comfort letter.

2l Q. The document that was being ñneli"ed was

22 what2

23 ,4. The 144 offeri-og memorandum.

24 Q. That's the document that would be provided to

25 potential purchasers ofthe bonds?

Page 6{)

1 the CNBC broadcast concerning an annouacement by

2 Sunbeam concerning its fust quarter performance?

3 .4- Yes.

4 Q. And when you saw that, what was your

5 reaction?
ó A My reaction was to learn more about what the

7 release was.

8 Q. What did you do?

9 .A' I believe I called Mr. Harlow or I c¿lled

10 someone back, backat ArthurA¡dersen. Possibly could

11 have been Bob Gluck, I dont remember, but I wanted to

12 pbysically get a copy ofthe press release.

13 Q. Did you speak with someone? Did you succeed

14 i¡ ¡s¿çhing someone to talk to them about the conte¡ls
L5 of the pre*s release?

t6 .{ Yes.

l7 Q. You cant remember at the moûretrt whether thal

18 was Mr. Harlow or Mr. Gluck?

L9 d It might have been Dennis Pastrana. I dont
20 remember who, to be honest with you, I spoke with.
2L Q. But you spoke with someone who had the press

22 release itself?

23 A Yes.
24 Q. Let me show you what's been previously marked

25 as CPH Exhibit Number 14, Mr. Bomstein. It's a
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Page 6l
1 two-page document that bears Bates number Morgan

2 Stanley conJidential 16944 through 945. And it's

3 headed "For Immediale Release, Sunbeam states that

4 first quarter tevenucs may be lower than street

5 estimates."

6 I'd like you to take a moment to take a look
7 at this document for me, sir.

8 A. Okay.
9 Q. Can you tell me what this is?

10 A. This appears to be the press ¡elease that I
11 was referring to earlier.

12 Q. A-od do you recall while you were at the botel

13 you succeeded in reaching someone who read to you the

14 contents ofthis documenl?

15 A Yes.

16 Q. rWould you read the first sentence of this

1? press release into the record for me, sir.

18 A nsuubeam Coçoration said today that it's

19 possible that its net sales for the fi¡st quafer of
20 1998 may be lower than the range of Wall Street

21 analysts' estimates of 285 million ¡e /!J million, but

22 ¡et sales are expected to excced 1997's ñrst qualer
23 netsales of 2$.4 million."
24 Do you waot me to keeP going?

25 Q. Well, does this document explain the reason

Page 63.

I Q. Did you advise Sunbeam in any way what the

2 Ma¡ch 19 press release should say?

3 A. No.

4 O. Did vou see it before it was issued?

5 .d No.

6 Q. Did anyone from Sunbeam or atryone from any

7 other entity read to you or provide you any information

I concerning the conteots of lhe March 19 press release

9 before it was issued?

r0 A No.

I I Q. Mr. Bornstein, is lhis the kind of press

12 release that you would have expec{ed Sunbeam ma.oagemetrt

13 to ¡eview with Ande¡sen before it was released

14 publicly?

15 MR. MOSCATO: Iobject.
16 MR. CL,ARE: t join io lhe objeaion.

l7 THE WTÍNESS: In my opinion, yes.

18 BY MR. MARKOWSKI:
19 Q. And what is that based on?

20 A- Iust previous, previous experience and kind

21 of joint, joinl 6so¡rlination and understandi¡g of the

22 relatiooship between tbe auditor and the client.

23 Q. On prior occasions bad Su¡beam previously

24 shown Ande¡sen draffs of press releases relating to

25 ñ¡ancial i¡formation before they were publicly
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1 why Sunbeam thougbt that sales might be lower than Wall

2 Street analysts'estimates of 285 to 295 million for

3 lhe quarter?

4 ,4- Yes.

5 Q. \ilhat does it say on that subject?

6 A. It says,'The shortfall from analysts'

7 estimates, if any, would be due to changes in inventory

I management and order patteros at certåi¡ of the

9 company's major retail cr¡stomers. The company further

10 stated"- well, actually thatb a different sentence,

11 but that's the senteace they put i¡ there'

12 Q. It doesn't mention the Early Buy program'

13 does it?

14 A. No.

15 Q. Atrd it was the Early Buy program that

16 management's letter to Suobe¿m identified as the

I7 pnmary reason for sales shorfall in the first quarter

18 of 1998, correct?

19 A. Yes.

20 Q. Did Andersen, to your kûov/ledge, sir, have

2l any involvement in the preparation of the Sunbeam

22 March 19 press release?

23 A. Not that I'm aware of, no.

24 Q. Did you personally bave any involvement?

25 A. No.

Page 64

I disclosed?

2 .4. Yes.

3 Q. Do you know úhy that was not done in this

4 c¿se?

5 .A- No, I do not.

6 Q. Mr. Bomstein, does the press release, the

7 March 19 press release, CPH Exhibit Nr¡rnber 14, set

8 forth the January and February sales resultrs numbers

9 that are contained in management's representation

10 letter to Andersen?

11 A No.
L2 Q. Does the press release state that Sunbeam's

1-3 Jaouary and February sales were one half of 1997 sales

14 for the same time period?
15 A. No.

16 Q. Does it state in any way that Sunbeam's sales

17 for the first trvo months of 1998 were below to any

18 extent Sunbeam's sales for the first two months of
19 1997?

20 A" No.

2l Q. Does the press release state that Sunbeam had

22 n fact deterrni¡ed that it could not accomplish r#all

23 St¡eet aualysts'estimates of 285 million to

U, 295 million in sales for the quarter?

25 .lt. They said it's possible.
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1 Q. They dout say it's not going to happen, do

2 they?

3 ANo.
4 Q. Does the press release say anyrhing about not

5 meeting Wall Street's expectations for earnings for the

6 ñrstquarterof 1998?

7 A- No, it does not.

8 Q. Does the press release say anythilg about

9 Sunbeam's eamings for the ñ¡st ¡ws 6s¡rhs of 1998

10 being below earnings fo¡ the first wo mooths of 1997?

11 .4- No.

LZ Q. Given what you ktrew at the rirne, sir, still
13 focusing on the hotel room, the time you were at the

14 hotel room, what was your reaction to what was read to

15 you conceming the contents of Suobeao's March 19 press

16 release?

L7 A Thought it was very poorly written and

18 descn'bed and thought that it was still very

19 aggressive.

20 Q- When you såy it was very aggressive, what in

21 particrlar are you focusing on, sir?

22 A. Exceeding 1997 fust quarter sales of
23 Zs3.4millioo.
24 Q. When you say you think that's aggressive or
25 at the time you thought that was aggressive, what do

Page67

1 Q. And your knowledge generally of Sunbeam's

2 operations?

3 ,4- Yes.

4 Q. lf you were skeptical of Sunbeam's ability to

5 achieve $253 million in sales, Mr. Dunlap -- excuse me,

6 Mr. Bomstein. Iæt me start over with that agail.
7 A- I wish I had his money.

8 Q. No offense.

9 MR. MOSCATO: Not hispenonality.
10 BYMR MARKOWSKI:
11 Q. No offense i¡te¡de{ si¡.

tZ A. No problem.

13 Q. If you were skeptical, Mr. Bomstein, of
14 Sunbeam's ability to accomplish $253 millio¡ ia 6s1

15 sales for the ñ¡st quafer of 1998, what wa.s your view
16 of the companyb likelihood of aocomplishing 285 to
17 $295 million in net sales for the qua¡ter?

18 A. Neve¡ considered it. lt was, J didnt think
19 tbe 253 was likely, so I ûever really even, never
?-O rcally went to the higher number, to be honest with
21 you.

22 Q. Did you think $u¡þsam had any chance of
23 achieving ?.85 to 295 miltis¡ in sale.s?

24 MR MOSCATO: Now I object. He just answered

25 the question.

Page 6ó

1 you mean?

2 A- Based on, again, the sales where they were

3 for the fi¡st fwo montbs at 72 million, they needed to
4 sell 100 and whatever it is, 180 million to meet that

5 number.
6 Q. To meet the minimum $253 million number?

7 A- Yes.
8 Q. And by aggressive, you meatr that it would be

9 difficult to achieve?
10 A. tæss likely than not. How's that?

11 Q. You thought it was not probable that Sunbeam

12 could achieve 253 million in sales for the fi¡st
13 quarterof 1998?

74 MR. MOSCATO: O$ection.
15 MR. C[-ARE: Oþiect to the form.
16 THE WTINESS: I tbught it was aggressive.

17 BY MR. MARKOWSKI:
18 Q. Were you skeptical?
19 A. Yes.
20 Q. And the reason why you were skeptical was

2L because Sunbeam had so far to go? Is that basically
22 ir2
23 A. That, and based on my review of the

24 facilities and the distribution capabilities of the

25 company.
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1 THE WTINESS: Nevergave it any thought.

2 BY MR. MARKOWSKI:
3 Q. I assume you thought it was less likely than

4 accomplishing 253, right?

5 A. togic would say that.

6 Q. Even more <lifficull, even more aggressive?

7 .A. Yes.

8 Q. After the contenls of the press release was

9 ¡ead to you, Mr. Bornstein, what happeoed next?
10 A We went to the printer's. Ma¡k Brockelman

11 and I took a taxi to the printerrs.

12 Q. Doyourememberwhattimeofthedaythat
13 was?

14 A. I believe it was between five and 6:00 p.m.

f5 Q. And the printer is Global Financial Press?

16 ,4- Yes.

l7 Q. Who else was there that evening?

18 ,au Myself and M¡. Brockelman, Johr Tyree from
19 Morgan Stanley, Mr. t urie f¡om Davis Polk. There were

20 two, I think two attorneys from Scadden Arps.
2L Q. Do you remember thei¡ names?

22 ,4- One guy was foreip, I thi* his name was

23 Ad¡ien Dietz. I dont remembe¡ where he was from.
24 Another guy, I think Todd Freed maybe, and I believe

25 Davis Polk had ooe or two other people there-
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1 Q. Do you recall if there was more than one

2 person for Morgan Stanley?

3 ,4. No, I donï recall.
4 Q. The person you recâll frorn lvlorgan Stanley

5 being there is John Tyree?
6 ,{. Yes.

7 Q. Was anyone there from Sunbeam?

8 ,4-No.
9 Q. What happened when you arrived at the

10 printer?
11 .4. I think we, we met in a conference room. I
12 dont remember specifÏcally the, what fint happened.

13 I know we were told about the success of the offering
14 and that tbey, it was oversubscribed and that they
15 increased the size to -- I think rÃ'e were informed about
16 that eallier, but that they, even the fact of the

17 warning release, that everythiag was still a go.

18 And again, it was oversubscribed and there

19 was no issues.

20 Q. Do you remember bow much the offering was

21 originally expected to raise?

22 A. I think the net was about 50O million, I
æ think.
24 Q. And you were told on the 19th when you got to
25 the printer that the rnarketing activity bad been very

1 Q. Do you recall who was exprcssing thafio ii""ttt
2 A. It was Tyree and Bob t¡rie. Bob? Robert?

3 James? Whatever, Mr. I¡rie.
4 Q. tÆt's cail him À,fr. frrrie today.

5 A. I dont remember his füst nâme.

6 Q. Did the subject at some poiot of the March 19

7 press release come up?

I A. Yes.

9 Q. How did that happen?

f0 A. I asked a couple of questions about, you

11. know, the ¡eaction of the press release when marketing
12 the bonds and doing the frnal allocalion and asked

13 about the press ¡ele¿se.

t4 And they went into the story of kind of how
15 the press release came to be and what time of the night
16 it was and how difficult it was between Scadden Arps
17 and Morgan Stanley and Sunbcam to actually disclose

18 this i¡formation and agree on the wording.
19 Q. Can you paint the picture for me a little bit
20 about the setting? You're in a conference room?
2l A. Yeah, it's a very very large, large

22 cnole¡e¡ce room, probably simif¿¡'at the time one we're
23 in now at the priater there, multiple locations of
24 different size conference rooms, hallways. There was
25 also rooms fo¡ where there is pool and TV and things
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1 successful; is that conect?

2 ,4. Yes.

3 Q. That's manage Morgan Stanley's effort to
4 market the debentures on behalf of Sunbe¿m?

5 .4. Yes.

6 Q. So you were being told that Morgan Stanley

? has had great success in marketing Sunbeam's debentures

8 to potential investors, correct?

9 ,4- Yes.

10 Q. So successfi¡l that the debenture offering is

11 being substantially increased in size, correct?

LZ .{ Yes.

13 a. Iú sorry, did you say wbat the increased

14 amount was?

15 A I thint it was 750 million uet.

t6 Q. So people are feeling pretty good about the

L? success of the marketi¡g activity, I take it, correct?

18 MR CLARE: Object lo the form and

19 foundalion.

20 THE WITNESS: Yeah, tbey were very excited

2l and pleased with the marketing effort.
22 BY MR. MARKOWSKI:
23 Q. That was being expressed to you at the

24 meeting?

25 A Yes.

Page12

1 like that, pool table.
2 So this would be kind of to lhe side, a side
3 conve¡sation with myself aod Mr. I¡rie and Mr. Tyree.
4 And then everybody else would be sitting a¡ound the

5 conference room table.
6 Q. When you asked Mr. the March 19 press

7 release, with whom were you speaking?
8 A. Mr. Tyree and Mr. Lurie.
9 Q. And Mr Lurie is Mr. Tyree's, Morgan

1Ò Stanley's attorney?

l1 A. Yes.
12 Q. And what werc you told?
13 A. That it was a very difficult night. It
14 lasted to the morning. Atrd that Mr. Dunlap was

15 incensed and irate aod crazed, I guess, for lack of
16 better terminology, and made the comment that he was

L7 going to lose $Lü) million because of this, I think was

18 what I recall.
19 Q. So they told you the background leading up to
20 the issuance ofthe press release, correct?'2L A. Yes.
22 Q. Did you ask any other questions concerning
23 tbe press release?

24 A. No.

25 Q. Was there any discussion about putting the
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I information from the press release in any way i¡to the

2 otrenng memo¡andum that you were in the process of
3 finaliziog?
4 ^4- Yes.

5 Q. How did that subjecr come uP?

6 .{ I asked the question ofwhat they intended on

7 putting into the documeot to disclose where the comPany

8 was with their sales forecast and what their revised

9 estioates were goi.og to be.

10 Q. So you asked a general question, what the

11 company intended to disclose relating to its

12 performaoce in the first part of 1998, correct?

13 .{ It wasnt really wbat the oompany was going

14 to disclose. I mean I understand -- no ooe from the

15 company was present, but what lhe consensus oflhe
16 group was.

t7 Q. tilhat would be disclosed in tbe offering

18 memo¡andum?

19 A- Yes.

20 Q. So you asked a general question' what is the

21 offering memorandum going to say about Sunbeam's

22 pertormance so far in tbe fust quarter of 1998?

23 A Yes.

24 Q- And who did you ask that question of?

25 A I thhk it was a geueral question to Tyr€€,
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1 think it was appropriat€ to put in there.'

2 Q. Who was present wheo you made that statement

3 to Mr. L¡rie?
4 A. I made lhe statemeof to whoever was i¡ the

5 room at the time.
6 Q. Was Mr. Tyree there?

7 A. Yes.

8 Q. What did you say, do you remember?

9 A. I said I donT think it's appropriate lo put

10 this in tbe, in the 2 billion-dollar bond offering,
11 that it was an extremely forwardlooki¡g statsment, it
12 was aggressive, and that I didnt think it was a good

13 idea.

14 Q. Do you remember anyfhing else you said at

15 that point?

16 A. That I was going to discuss this with Sunbeam

17 as well as Mr. Ha¡low.
18 Q. What was the reaction from the others

19 present, Mr. Tyree, Mr. Lurie, the Scaddcn lawyers?

20 A. At that point I donT know. I left the room.

2l Q. Did anyone say to you at that point that your

22 views didnT change their thinking?
23 A. No.
24 Q. Okay. So the next thitrg that happened is you

25 left the room?
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1 to lhe Scadden Arps folks, because I believe they - I
2 dont even remember who the hell they were

3 representing. They were repteseDting Sunbeam, rigbt?

4 MR. MOSCATO: Scaddeu, yes.

5 THE WTINESS: And Mr. Tyree.

6 BYMR. MARKOWSKI:
7 Q. And what was the response?

8 A That they were going to put the press release

9 in verbatim into the document.

10 Q. Who said those words to you?

11 .A. I think it was M¡. Lu¡ie.
12 Q. Did atryone disagree with that when M¡. Lu¡ie
13 made that statement?

t4 A" I did.
15 Q. D¡d aDyone else other than you disagree?

16 A. No, I dont recall.
l7 Q- How far into the evening is this conversation

18 taking place?

19 A Early.
20 Q. What did you say to Mr. Lurie in resPonse to

21 Mr- Lu¡ie's statement to you that the'i¡tention was to

22 include the contents of the press release as the

23 disclosure relating to Sunbeam's perforrnance to that

24 point in the fi¡st quarter of '98?

25 A I didû't think it was -- I told him I didnt

Page 76

1 A Yes.

2 Q. And you Icft the room for what purpose, sir?

3 A- To call Mr. Harlow to discuss the issue of
4 what was going to go into the offering meoorandum aod

5 to get in touch with Sunbe"m, Mr. Gluck.

6 Q. When you said to discuss s¿i1þ him what was

7 goilg to go itrlo tbe offering memorandum, were you

I focusing on what was going to be said in the offering
9 memorandum relating to Sunbeamb first quarter 98

10 performance?

11 A Yes, the sales numbers.

12 Q. Did you succeed in reaching M¡. Harlow?

13 A Yes.

L4 Q. Where was he located" do you know?

15 A I believe he was at his house.

16 Q. In Florida?

L7 A. Io Florida.

18 Q. And what did you tell Mr. Harlow when you got

19 hin on the phone?

20 A Similarly, that they wanted to put the press

21 ¡elease i¡to the document a¡d that I didtrT think it
22 was a good idea, given the aggressiveness and the

23 forward-lookitrg statement that rvas being made.

24 Q. Do you recall what M¡. Harlow said to you?

25 À He agreed with me, and we got Mr. Gluck on
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1 the phone.

Q. How did you get Mr. Gluck on the phone?

.4- I don't recall. I dou't believe I -- I'm not

súre ifI had the capability or Phil dialed hím in, but
we had a three-way conversation.

Q.'- So Mr. Gluck, Mr. Harlow and you are all on
the telephone together at that point?

.{. Yes.

Q. Was anyone else on the phone?

A. No.

Q, Was anyone else present in lhe room with you

when you had this convenation that you can recall?
A No. I was in the pool room.

Q. A¡d as far as you can recall now, you were by
yourself?

A. Yes.

Q. Tell me what you carr recall of the

conversation that you had with Mr. Gluck and Mr. Harlow
at that poitrL

A. Just went through the press release, it was
aggressive and wasn't clear. And it was a very large
forward-looki¡g statement and that it wasnt
appropriate in a bond offeriag.

And the consensus was at the :me that we all
agreed; however, that because I dont think Mr. Gluck

2
3

4

5

6

7

8

9

10

u
T2

13

L4

15

t6
t7
18

19

20

2t
)t

23

24

25
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1 A. Yes.

2 Q. So did that conclude your conversation with
3 Mr. Gluck at that point?

4 A. Yes. Mr. Gluck and Mr. Harlow continued the
5 conversation. I got off the phone to go back to the

6 room to relay that, that my partner as well as

7 M¡. Gluck agreed with me, atrd that they were going to
8 continue the conversation and get b touch with
9 Mr. Fanin.

l0 Q. \{ho did you make that statemetrt to?
11 À When I walked back i¡ the room, to the,
12 again, to whoeverwas in the room.
13 Q. Do you remember if Mr. Tyree was there?
14 A. Yes, he was.
15 Q. What happened at that point that you recall?
t6 A. My colleague, Mr. Brockelmatr, asked me to
1? leave the room with him. And he informed me that the
18 conversation around the table was, w¡ui very derogatory
19 towards me and that a lot of bad language was being
20 used about me, wbo the fuck do I think I am and why
21 didnl he tell me about this prior? And basically rhat
22 I was, you know, cocky, and so on and so folh.
23 Q. You said it was bad language being used about
24 yol, derogatory language.
25 Did M¡. Brockelman tell you what was bcing

Pagc 78

1 was i¡volved in the press release, he defened to get

2 in touch with M¡. Fanin, and I think her name was Janet

3 Keþ.
4 Q. So Mr. Gluck - is it your testimony that
5 M¡. Gluck agreed with you and Mr. Harlow that it would
6 be inappropriate to include the contents of the press

7 release as the statement concerning where Sunbeam was

I at so far in the first quarter of 98?
9 A Yes.

10 Q. Did Mr. Gluck tell you whether he had been

1 I involved in preparing a press release?

12 A I recall he said he uras not intimately
13 involved. I dontknowif hewasat all- Ithink he

14 knew about it, but he wasnl really involved.
15 Q. Did Mr. Gluck say anylhing to you about his

16 views of the press release by itself? Taking it out of
17 the context of whether it's going to go ioto the
18 offering memorandum, did he offer any views concerning
19 tbe statements made in the press release?

20 ,4. Geoerally I recall that he didn't like the
2l way that it was written. I donT remember speci.ñcally
22 on the numbers or anylhi¡g like that.

23 Q. You donl have a recollection of what he

24 sud, but you remember he didnt like the contents of
25 lhe press releasc?

1 said? Did he use any of the words? 
Page 8O

2 A- Basically "Who the fr.¡ck does this guy think
3 he is," basically is what I recall.
4 Q. What happened after you had this side
5 conversation with M¡. Brockelman?
6 .4. I remember walking back i¡to the conference
7 room and aski.og Mr. Lurie and Mr. Tyree to have a side
8 conversation in the conference room but over to the
9 side, and asking Mr. Tyree if he had anything to say to

10 me.

1l I said, you know, nMy colleague says that you
12 have some words to say about me, and if you have
13 something to say, say it to my face.n

14 And he basically asked me, he says, nAre

15 tbese guys fucking with me,n was the exacl quote. nls

16 Sunbeam fucking with us? Is Sunbeam frrcking with me?
17 And are these guys, you know, going to make thei¡
18 numbers?"

t9 And, you know, I was obviously very upset and
20 pissed off about the comments and the tone. Aud, you
2l know, obviously we were in disagreement with the press
22 reLease.

23 Q. I'm sorry, whose comments and tone are you
24 referring to?

25 A. Mr. Tyree specifically.
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1 Atrd I basically said to Mr. Tyree thal you

2 know, "Ihn a conservative accountant, that, you know, I
3 cant specif,rcally ansrrer if they're fucking with you.
4 I havent seen any of the sales projections that youte
5 seen or whatever it is that they have giveu you, that

6 Iïe done basic math, that they have done a million
7 dollars in sales a day for the first 72 days and now

8 thcy have lo do" -- whatevçr it was, 12 to $15 million

9 in sales for the next-- it was, I donl remember the
10 date, but it was, you know, let's say 17 days, whatever

11 the numbers were, and that I was very skeptical, that I
12 remember saying to him that I dont think this

13 company's turned around.

74 No onehasevers€en atrAl Dunlapcompany
15 ever turued around, and if it is turned around and he

16 has the numbers, he's going to make the numbers. And
17 I'm going to make sure that they make the numbers and

18 I'm going to send people to every shipping dock in the

19 country in the world that I have to, if I have to, to
20 make sure that they do make the numbers.

2l I said to him, oYou better hope to God that

22 lhey do, because if not, yourre all going to get sued."

23 And I left the room.
U Q. Did anyotre before you left the room say

25 an¡hing in response to your commeûts to you?

Page 83

1 specifically if I was faxed or handed this by the folks

2 from Morgan Stanley after our conversation that I just

3 discussed with you.

4 Q. [æt me show you what's previously been marked

5 as CPH Exhibit Number 16, si¡. It's a ooe-page

6 document, bears Bates oumber Morgan Stanley

7 conñdential 28858.

8 Is that the document tbat was handed to you

9 that night?
10 MR. MOSCATO: Well, can I just clarify one

1l thtug? Arcyouaskingthebasicformofthe
12 documeut? Does your question include all of the

13 writing on the document?

t4 MR. MARKOWSKI: Fo¡ now Ih including
15 everything right now.

16 MR. MOSCATO: So tbe question is do you

t7 recall whether this document containing all the

18 writing on the documenl was handed to you?

19 THE WTINESS: The handwritiag, Ib not sure.

20 I mean lle seen several renditions of the same

2l document with different handwriting on it.
22 What lle seen, what I recall is the actual

23 typed numbers and words as well as the writing on
24 the bonom.
?5 MR. MARKOWSKI: Læt me show you what we're
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1 A. No, not that I recall.

2 Q- Were your commetrts well received by

3 Mr. Tyree, as far as you could tell?.

4 A. I left the room. He was, for lack of a

5 better word, stu-nned.

6 Q. Mr. Bornstein, did you tell Mr. Tyree that

7 night that you intended to have Andersen personnel

8 monitor Su¡beam's shipping docks at the end of the

9 first quarter of 1998?

10 A. Yes, I did.

11 Q. Did you explain ¡s him why you intended to do

12 that?

13 A. To make sure that they had borders and the

14 product was built and shipped.

15 Q. Did anyone that night, Mr. Bornstein, provide

16 you witb any documents concerning Sunbeam's sales plan

17 for the rest ofthe fust quarter?

18 A. Yeah, I believe after that conversation, I
19 went back aod made another phone call. And I believe,

20 as a result of M¡. p¿nin, them calling Mr. Fanin and

21 discussing it, that a document or ote-page spreadsheel

22 was provided to nryself, Phil. I'm trot sure who else

23 got it. I know that the folks from Morgan Stanley had

24 ít.
25 And I believe I was faxed - I don't recall

Page 84

1 going to mark for identification as CPH Exhibit
2 Number 121. It also is a one-page document, bears

3 Bates number [,4'843.
4 MR. MOSCATO: There is no question penrling.

5 MR. MARKOWSKT: We're going to chânge the

6 videotape right now.

7 TIIE VIDEOGRAPHER: We are now going off video

I record on lape oumber one. \l,bU be back oo tape

9 n"mber two. The time on lhe monitor is t1:15 a-m.

10 (Discussion held off the record.)

il TIIEVIDEOGRAPHER: Wearenowbackonvideo
12 record. It is tape number two. The time on the

13 monitor, 11:15 am.
14 (CPH Exhibit No. l2l was marked for
15 identification.)
16 BYMRMARKOWSKI:
I7 Q. Mr. Bomsein, Iïe handed you CPH Exhibit
l8 Number 121.

19 Have you seen this documenl before?

20 A- IZL,Idontspeciñcallyremember. Again,
21 Iïe seen the general, this general - this is what I
22 got. I beüeve the actual copy I got, I attached to a

23 memorandum that I drafted 566çtims after the night at

24 the printer's.

25 Q. The typed portion of lhis, does rhis apps¡
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I to be the information that was provided to you at the

2 printer -
3 À Yes.

4 Q. -- on the night of March f 9th?

5 A Yes.

6 Q. When you saw this, did it give you comfort
7 with respect to Sunbeam's ability to accomplish Wall
8 Street's expectations for fi¡st quarter sales?

9 .{. No, it did oot.
10 Q- What conclusions did you reach after
11 reviewing this document that ûight?

L2 A That the numbe¡s were even more aggressive

13 than I though¡.

14 Q. And they were more aggressive than you had

15 thought for what reason, sir?
16 A Because they had close 1o $100 million of
17 sales that havenl been ordered yet.

18 Q- Built into their sales plan for the balance
19 ofthe quarter?

20 ,A- Yes.

2l Q. So Sunbeam was counting in ia plan to get to
22 al least $253 million, by your count, approrimately
æ $100 million in product sales that hadn't even been

24 ordered yet at that poiul, correct?
25 MR. MOSCATO: Well, you know, I object to tbe

Page 87

1 trying to get you to back off of the statements thal

2 you had made?

3 MR CLARE: Same objection.
4 TI{E WTINESS: I believe he was, yes.

5 BYMRMARKOWSKI:
6 Q. Did you?

7 A- No, I did not.

8 Q. What was the ñnal decision that night, sir,

9 concerning what would be put in the offering tsms¡¿¡drrm
t0 relating to Sunbeao's performaace to that point in the

11 firstquarterofl99S?
12 MR MOSCATO: Numberone, Iobject. I would

L3 like some clarification when you aoswer as to

t4 whose decision it was, who made the decision.

15 BYMR MARKOWSKI:
16 Q. tæt me ask a little different, maybe more

17 pointed question, sir.

18 What was ultimately put in the offering
19 memorandum oonceming Sunbeam's performance to that

20 datc for the ñ¡st quarter of 1998?

2L A I believe it was the press release, the

22 wording from the press release, but I'd have to look at

23 the doclment.

24 Q. I'm going to show you, Mr. hrnstein, what

25 previously has been marked as CPH Exhibit Number 10.

1 rounding, but you can answer. 
Page86

2 Tlß, WïINESS: ITn okay with the rounding,
3 sorry. 86 rounds up to 1ü) million to me.
4 Yeah, iÎ was just numbers on the page to me.

5 BY MR. MARKOWSKI:
6 Q. So this document didnl cause you looking at

7 it to conclude that Sunbeam's statements in the press

8 release about its expectations for the first quarter
9 were reasonable, correct?
10 ,A- No.
11 Q. What wÍrs your reaction, sir, to the manner in
12 which Mr. Tyree had treated you that night?
t3 A. Can you repeat the question?
14 Q. What was your reaction, sir, to the manner in
15 which Mr. Tyree had trcated you on the night of
16 March 19th when these issues came up?

t7 A. I was, felt like I was being treafed

18 disrespecrfully, not being listened to.
19 Q. Did you think that Mr. Tyree was trying to
20 steamroll you in any way?
2l MR. CI-ARE: Object to the form and objectto
22 foundation, calls for speculation, what Mr. Tyree
23 was trying to do.
24 BY MR. MARKOWSKI:
25 Q. By that I mean, sir, do you think he was

Pagc 88

1 lt's a document entitled Offering Memorandum,
2 Zl4bilhon{olla¡ Sunbeam zero coupon @nvertible
3 seoior subordinated debentu¡es, due 2018, dated
4 March 19, 1998, bears Bates number CP331ó9 through
5 33240.
6 A- Ijust want to check the pressrelease.

7 I believe the ñrst pa¡agaph of the press

8 release was put in verbatim into the docur¡ent.
9 Q. And where do you see that, si¡?
10 A On Recent Announcements, page eight of the

1.1 offering memorandurn, Exhibit CPH 10-

72 Q. So the contents of the press release

13 ultimately were placed into the offering memorandurn,

14 conect?
15 A Right. And I recall that the last paragmph

16 on page eight was somerhing that I i¡sisted on being
17 put in there.

18 Q. The last paragraph refers to whaÇ sir?

19 A lt's a reference to the forwa¡dJooking
20 statement and risk factor sections, which basically it
21 reads, "Actual results could differ materially fiom the
22 statements in the press release due to va¡ious factors,
23 including those set fortb in risk factors, management
24 discussion analysis and.ñnancial condition end results
25 of operation and business. See forward-looking
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1 information.'

2 Q- Was it your decision, sir, to repeat the

3 coûtents of the March 19 press release i¡ the offering
4 memorandurn as in the manner we see here on page eight?

5 .4. No, it was Sunbeam, the company's decision to

ó do lbat.

7 Q. Did you recommend, by the end of the evening

I had you changed your mind with respect to that being

9 appropriate?

10 A No.

11 Q. Did at ary point i¡ tfis svsning to your

12 knowledge A¡thur A¡dersen advise the company that that

13 was the appropriate foro of disclosure conceming

14 Sunbeam's first quarter results?

15 A Nol thar I recall.

16 Q. Do you know, how was that decision

17 communicaled to you, the decision to put the c¡ntents

18 of the press release in the offering memorandum ove¡

19 the objeaions that you had raised?

20 A. I dont remember speciñcally. I think I got

21 a phone call laæ t *. 
""sning, 

two, tbree o'clock in
22 the morning from, either direc{ly from Janet Kelly or
23 &om Phil Harlow saying that it was the company's

24 decision to put the same wording in.

25 Q. Were you personally at the end of the evening

Page 9l
1 answer the question based on those conversatioos,

2 dont atlempt to read his mind.

3 Tm WTINESS: Again,I alluded to a

4 memorandum that I wrote about the nigbt, atrd I
5 believe that would refresh my memory, but I do

6 believe M¡. Harlow v/as in agreenent with myself.

7 BY MR. MARKOWSKI:
8 Q. Mr. Bomstein, Iln not going to ask you to

9 read the enti¡e offering memorandum while we sit here.

10 It will speak for itself on this issue, but do you know

11 from your recollection of having worked oo it whether

12 that document contains the specific i¡formation that's

13 set forth in the management March 16 representation

14 letter to Arthur Andersen and Andersen's Marcb 19

15 comfort letter relating to Sunbeam's actual sales

16 resulls for the fi¡st two moûths of 1998?

l7 MR. CI-ARE: Object to the form.
18 THE \ilTfNESS: I dont belicve that it does,

19 no.

20 BYMR. MARKOWSKI:
2l Q. Do you know if it contains a statement that

22 Sunbeam's sales for the first two months of 1998 are

23 below Sunbeam's sales for the first two months of L9972

24 A I dont believe that it doeq no.

25 Q. Do you know if it states that the reason why

Page 90

1 satisfied with that conclusion?

2 A- No, I was not however, I have the caveat

3 that again, I went along, I went along with the

4 decision by the company. [t was the company's

5 decision, the company's document, and that I would
6 strongly advise not putting it in, and also putting

7 the, if it was going to be put in" that it would be

I cross refe¡enced to the risk factors and have a

9 statement that, you know, that the actual resulls could
10 differ materially from the wording here.

11 Q. So at the beginqing of the evening on

12 March 19 it was your personal view that it was a bad

13 idea to repeat the contents of the press release i¡ the

14 offering memorandum, and it remained your view that

15 that was a bad idea right through the finalization of
16 the document; is that right?

t7 MR. CI-ARE: Object to the form.
18 TIIE WTINESS: Yes.

19 BY MR. MARKOWSKI:
20 Q. Do you know did if Mr. Harlow's views ctranged

2L on that subject?

22 MR. CLARE: Objection, calls for speculation.

23 MR. MOSCATO: Dont speculate. Just answer

U the question ifyou can based on conversat¡ons you

25 had with Mr. Harlow that evening- If you cant

Page92

1 Sunbeam's sales for the ñ-rst quarter of 1998 may be

2 lower than Sunbeamb sales for the ñ.rst quarter of
3 7997 at the end of that quarter, that the primary

4 reason for tbat was Sunbeam's acceleration of grill
5 sales into the fourth quafer of1997?
6 A- Specifically, no, but someone who acnrally

7 ¡eads the statement might come to that conclusion.

I Q, But that statement is not made; is that

9 conecl" sir?

l0 .4- This statemeût is about rhe Early Buy

11 program, but one would have to make a thesis that that

12 could in fact be the reason.

13 Q. But the specific statemeot in the management

14 representation letter that that is the primary reason

15 for the shortfall is not made, conect?

L6 .aL I don't believe so, no.

L7 Q. læt me sbow you what's been marked as CPH

18 Exhibit Number 122 sir, a two-page document, bears

19 Bates 44105868 -- excuse me.

20 læt me show you a document that wele put

21 together. It's got two different Bates uumbers that

22 a¡en\consecutive, but I believe the document is, was

23 orighaüy part of a single two-page memo. It bears

24 Bates numbe¡ 44f05868 and 44105248, and ask you if
25 youte seen this document before, sir.
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Page 93
f (CPH Exhibit No. 122 was marked for
2 identification.)
3 THE WTINESS: No, I donï recall ever seeing
4 ' this docunaent.

5 BY MR. MARKOWSKI:
6 Q. I take it you donl recognize the
7 handwriting?
8 ,4.No.
9 Q. It's not yours?

10 A. No, it's not.

1l Q. Mr. Bomstein, let me show you rvhat we
12 previously marked as C?H Exhibit Number 114.
13 .4. I'm sorry, I just want to - just figuring
14 out what this is, but that's okay.
15 Q. Tbere is nothing you want to add to your
16 prior answer?

l7 ,4. No, it appears this was probably somethi"g
18 that was used to draft tbe paragraph that went into
19 this doq¡ment.
20 Q. That's why I asked you about it, if you
21 ¡emembered seeing it before.
22 lA- I dont remember seeing itself, no.
23 Q. tæt me show you what we previously marked as

24 æH Exhibit Number 114, si¡. It,s a two-page document,
ã the ñrst page of which, the Bates numbers on the

Page 94
1 document are 44R10538 through AAR15040"
2 A- Okay.
3 Q. The ñ¡st page of the document is, bears
4 Arthur Andersen letterbead and is dated March 31, 1998,
5 and a memorandum from L¿wrence A- Bornstei¡ to the
6 files, West Palm Beach.

7 | ask you to look at this document, sir, and
8 tell me whether you can identify it for me.
9 Can you identi-fy it for me, si¡?
10 ,at- It's a memorandum that I drañed, looks like
1l several days after the March 19h uight at the printer
12 to document, document the discussions that weVe been
13 speaking âbout.

14 Q. Did you personally draft this document, sir?
15 A. Yes, I did.
16 Q. Atrd in drafting it, did you atrempt to be
17 accurate at the time?
18 A Yes.

19 Q. The third page of the documeût, sir, can you
20 tell me what that is?

2l .A' That is tbe fax that I received from Sunbeam
22 lhat we wer€ talking about before that showed the
23 estimate of sales, the date and the potential o¡ders to
24 meet tbe $253 million expectation that they put in the

25 press release.

1 Q. Cao I refer you back, sir, to Exhibit 121? 
Page 95

2 ,4. Yes.

3 Q. The two documents a¡e the seme, are they not,
A ^2-'T ùU¡

5 A. Yeah, one is a better copy than the other_

6 Q. All right.
7 MR. MOSCATO: C-ounsel, do you have a copy of
I this that you could actually read all ofthe
9 bandwritten notes?

l0 MR. MARKOWSKI: I thi¡k rhat's the best weþe
11 been able to do.

12 BYMR.MARKOWSKI:
L3 Q. For what purpose did you prep¡¡re you¡
14 Ma¡ch 31 memorandum, Mr. Bornstein?
15 ¡4- To document the material evcnts thal occurred
16 the ûight at the printer.
17 Q. Did you watrt to have a record of what you had
18 said to Mr. Tyree?
19 .¿u Yes, Idid-
20 Q. And why was that?

2l .4. I thought it was a prudeot thing fo do, given
22 the differences of opinion that transpired the night at
2-3 the printer.

24 Q. Mr. Bomstein, I want to move on to soneth;ng
25 different for a moment.

Page 96
1 A. Okay.

2 Q. Do you recall being involved in a conference
3 call earlier h 1998 with Morgao Stanley personnei
4 relating to Sunbeam's accounting practices?
5 A. Yes.

6 Q. Doyourecallthatcallhapperingonorabout
7 March 12?

8 A. I don't remember specifically when it was,
9 but it's possible that was the time frame.
10 Q. rüas it approximately a week before the eveqts
11 at the printer?
12 A It was probably before the original, the
13 original 144 memorandum was releasd before they went
14 out to, oo the road shotv or priced the bonds.
15 MR. MOSCATOI. L,^rry, wbat do you mean by the
16 original 144 mernorandum?

l7 TIIE W[[NESS: There was a, I thínk there was
18 ooe that -- there is a different oue than that one
L9 tbat I thi¡k talks about the 5500 million offering
20 size.

2t Typically you have an originat document
22 that's kind of based on the best estimate at the
23 time, and they use that to market the bonds.
24 Then they go out aod do tbe road show and
25 marketthe bonds, and then they price and they
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1 update the document. So I believe the due

2 diligence c¿ll that you're talking about was done

3 prior to the first documenl
4 BY MR. MARKOWSKI:
5 Q. Before tbe road show sta¡ted?

6 A Yes.

7 MR. MOSCATO: Sorry, counsel. I just wanled

8 to-
9 MR. MARKOWSKI: That's fine, appreciate it.

10 BY MR. MARKOWSKI:
1l Q. tæt me show you what we previously marked,

12 sir, as CPH Exhibit 31. It's a one-page memorandum on

13 Morgan Stanley letterhead from John Tyree to Sunbeam

14 Financing Team; subject, accounting due diligence call,
15 datcd March 7, 1998. Bears Bates number SASMF10709.

16 Have you seen this document before, sir?

L7 A I don't remenber specifically, no.

18 Q. Does it appear to relate to the accounting

19 due rliligetræ call you participated in?

20 A Yes.

2l Q. Do you see that there is an entry -- there is

22 a schedule on this document, correct?
23 A Yes.

U Q. And there is an entry for a time for a
25 conference call with Arthur Andersen, correct?

Page 99

1 Mr. Harlow and myself went tbrough the list and made

2 notations or discussed what was going to be said oo the

3 call.

4 Q. And then Mr. Harlow ulr¡mately was the

5 spokesperson when tfre call took place?

6 .4. Yeah, he did 98 perccntofthe speaking, aod

7 I ñlled i¡ when necessary.

I Q. Were you two together when the call took

9 place?

10 A. No.

11 Q. Where was Mr. Harlow?

L2 A. He was in Florida in his ofñce.

13 Q. Atrd where were you?

L4 A. I was at Global Financial Press working on

15 the document.

L6 Q, Just ao earlier occasion when you were at the

17 pri.nter working on the offering memorandum?
18 A. Yeah, there was probably several days that we

19 were working at the printer, that being one of tùem.

20 MR. MARKOWSKI Læt me show you,

2l Mr. Bornstein, what well mark as CPH Exhibit
22 Number 123. lt's a four-page doc¡rment, bêårs

23 Bates nI,mberAA55761 through 55764, fi¡st page of
24 which is on A¡lhur Andersen letterhead and is a

25 6sm6rå¡drm from l¿wrence ¡4- Bomsteil, West Pel-o

Page 98

1 A. Canect.
2 Q. Ad that time is 12:00 p.m. on March 12?

3 A. Yes.
4 Q. A-d the name identified there is yours,
5 conect?
6 A Crrect.
7 Q. Doyou recall, do you see tbat the time for
8 the next call with KPMG is scheduled for 12:30?

9 "A. Yes.

L0 O. Doyou recall there was approximately 3{)

11 minutes allotted to this accounting due diligence call
12 with Morgan Stanley?
13 A. Ycs.

L4 O. Were you in fact the spokesperson for Alhu¡
L5 Andersen during that telephone call?
f6 A Nq I was not.
t7 0. Wbwas?
18 A Phil Harlow.
19 O. Wbt -- did you do anything, sir -- were you
20 involved in the call? Did you personally participate?
2l A. Yes, I was.
22 0. Wht did you do to prepare for the call, if
23 an¡hing?
U A. I blieve we were provided a list of
25 questions that were going to be askd and that

Page 1@

' Beach, to the files; subject due diligence call
with Morgan Stanley.

(CPH Exhibit No. 123 was ma¡ked for
identification.)

BY MR. MARKOWSKI:
Q. Can you identify this document for me, si¡?
A. Yeah, let me take a minute to read it.
Q. Su¡e.
A Okay.

Q. Can you identify it for me, sir.
A It was a memorandum tbat I put together to

13 document the due diligence c¿ll from, I guess it's
14 March 12th. Looks like - I have aoted here the
L5 request is March 7th, so these dates coincide with the

16 previous exhibil
L7 Q. Right. The March ?th - your memorandum
18 indicates, CPH Exhibit Number 123 indicates that
19 A¡dersen was requested on March 7 to participate in a
20 due diligence call with Morgan Stanley, conect?
2r A Right.
22 Q. Atrd we were just looking at CPH Exhibit
23 Number 31 that set up a date for that call to occur on
24 March 12, correct?

25 A Correct.
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Page fOf
1 Q. A¡d the date of lhat memo is March 7?

2 A- Yes. And then in addition is the list of
3 questions that I mentioned earlier that we we¡e
4 provided with my notations of what was gorng to be said

5 on the call.
6 ' You can see a number of the items are crossed

7 out, which meaûs that they were discussed.

8 Q. So the document has two, there is nro pieces

9 to the document, sir?

l0 A- Yes.

11 Q. Fint two pages aro a memo that you prepared

12 in July of 98?

13 A Yes.

L4 Q. And the second tìvo pages arc the list of
15 questions that Morgan Stanley provided to Andersen in
16 advance ofthe call?

t7 .4- Yes.

18 Q. A¡d the notations there relating to what
19 would be said?

20 A Yeah, and again, I believe that everything on

21 here was, rtras discussed.

22 Q. And you and Mr. Harlow had agreed that in
23 response to these questions, this is the information
24 thal Morgan Stanley would be provided, correst?

25 A. For the most part, yes.

Page 103

1 Q- Someone from Bank of America was on the call,
2 but you don't have thal oame, correct?

3 A Yes.

4 Q" That's the same John Tyree that you bad, you

5 met with and spoke with on March 19 at Global
6 Financial, correct?

7 ^4. Yes.

I Q. Did anyone, sir, fron Morgan Staoley suggest

9 to you eitber during this cålt or at some otåer point

10 that it would be inappropriate for Mr. Glucþ as a

l1 representative of Sunbeam maûagemenl, to listen in on

1.2 Morgan Stanley's dr¡g diligence c¿ll ç,ith Su¡beam's

13 oulside auditors?

14 MR. CI,ARE: Object to the form.
15 TI{E WITNESS: No, I don't recall that
16 BY MR. MARKOWSKI:
17 Q. That issue wasnt raised that you cao recall?

18 ,4- No- I believe we were required to have

19 someone from the conpaûy present,

Z0 Q- Morgan Stanley didn't object, to your
21 knowledge?
22 À Not that I recall.

23 Q. Do you recall, sir, that M¡. llarlow was

24 asked, among other things, to comment oo how agglessive
25 Sunbeam was in its accountiog policies?

1-

Page lU2
I Q. Now there is a gap between the time this cåIl

2 look place, si¡, on Ma¡ch 12 and your preparation of
3 thisnemoonlúy 2. Conect?

4 .4' Yes.

5 Q. Can you explai.n that?

6 À I believe it was just going back and making

7 sure that all the documentatioû was i¡ the file, a¡d al

I the time I thoug¡t it was a good idea to note, to
9 memorialize what happened at fhe meeting.

l0 Q. And you had had your notes from back at that

11 time, corred?

12 A Yes.

13 Q- ADd you prepared the memo later, but you

14 dated it later, corecl?

15 .4- Yes.

16 Q. And JuIy 2 is the date on which this

17 memorandum was i¡ fact prepared?

18 A Yes.

19 Q. Now the participants h the call, sir, i.n

20 your memo are identified as whom?

2L ,A- Mr. Harlow and myself, Bob Gluck from

22 Suobeam, John Tyree from Morgan Stanley, Bob Lurie from

23 Davis Polk, Andy Savart from Morgan Stanley, George

24 Scott, First Union, a¡d then I have a name, I don't

25 know the name, representative from Bank of America.

Page 104

1 A" Yes.

2 Q. You say thatb item eight on the checklis!
3 agenda?

4 ,¡l Yes.

5 Q. So you and Mr. Harlow k¡ew that question
6 would be asked in advance of the telephone call,
7 cnr¡ect?

I ,4- Yes.
9 Q. Do you recall what M¡. Harlow said in

10 response to that question during the conference call
11 itself?

12 .4- I believe he said that the accounting, some

13 ofthe accounting policies were aggressive.

14 Q. Do you recall that he identi-fied any
L5 particular e¡amples of that?

16 A Bill and hold was one. And I have a note
17 here of Encore, and I have 100 percent right of returû,
18 which I believe was ooe of tbe issues from the audit.

19 There was an adjustment recorded, but l'm not
20 100 percent certain.

2L Then it keeps going on, a couple ofother
22 ones. EPI was another one whe¡e we had an adjustment.
23 It was a transaction that occurred at the end of the

24 year and was aggressive.

25 Q. The end of 1997?

LAWRENCE AI-AN BORNSTEIN, JANUARY I5,2TO4

ESQUIRE DEPOSITION SERVICES . CHICAGO
3L2.782.8087 800.708.8087 FAX 312.704.4950

26 (Pages 101 to 104)

16dv-000592



r L,g.'. 
Pagelo'

2 Q. Can you read the fourth item on that, on your

3 handwritten note, sir?

4 A- Yeah, I think it's -- no, I would be

5 speculating. The first th¡ee I can read. It says

6 'aggressive/bill and hold, Encore LOO percent right of
7 return, EPI printer's.

8 The foufh one I cant -- it's my
t handwriting. If you want to give me a few minutes, I

10 can probably figure it out.

11 Q. Itl come back. Iæt me focus on the hnt
12 three for a momenl
13 ,4- Right.

14 Q. The first tb¡ee entries, aggressive/bill and

15 hold, Encore 100 percent right of return, and EPI

16 printers were all things said by Mr.Harlow to Morgan

17 Stanley during this March 12 conference call as

18 examples of Andersen's view that Sunbeam at least on

19 occasion was aggressive in its accounting positions?

20 MR. CLARE: Object to the form.
2l TIIE WTINESS: Yes, I believe so.

22 BY MR. MARKOWSKI:
?3 Q. All of those items ¡elated to events that

24 occurred nL997; isthatcorre¿t?
25 A. Yes.

Page 10?

1 BYMR. MARKOWSKI:
2 Q. IIn putting aside the accouotiog.

3 Do you recall that Mr. Ìtarlow or yourself

4 told Sunbeam that it was a poor business practice to

5 engage extensively in bill and hold sales?

6 MR. MOSCATO: I object again.

7 You can ans!À/er in your own words.

I MR. C[,ARE: I object to the form.

9 THE WTINESS: I believe at one point that it
10 was said, but probably later than this.

1I BYMR. MARKOWSKI:
L2 Q. Okay. Do you recall - with respect to

13 Encore and EPI, do you recall that Anderscn took tbe

14 position that Sunbeam should reverse the accounting

15 treatment on these two transactions and not reoop.ize
1ó the sales revenue and profits in 1997?

L7 .d I believe that was the case, yes.

18 Q. And do you recall that Sunbeam ¡efused to do

19 that?

20 A- Yes.

2L Q. In connection with finalizing the 1997 audit?

22 A Yes.
23 Q. And you advised or Mr. Harlow advised Morgan

24 Stanley of those th¡ee situations during the March 12

25 conference call, correct?

Pagc 106

1 Q. All of them relate to revenue recognition; is

2 thatcorect?
3 A. Yes.
4 Q. Do you recall that on Encore and EPI -- well,
5 let me pause for a moment on bill and hold.

6 Do you reæall that Andersen had raised its

7 reservations with Sunbeam relating to Sunbeam's

8 extensive r¡se of bill and hold accounting for sales in

I L9971
10 MR. CI-ARE: Object to the form.
Ll MR. MOSCATO: I object to that.

L2 TIIE WTINESS: Can you repeat the question?

13 BY MR. MARKOWSKI:
L4 Q. Do you recall that Andersen had raised with

15 Sunbeam ils reservations about Sunbeamh business

16 practice of using extensively bill and hold accounting

17 and sales transactions for 1997 sales?

L8 MR. MOSCATO: I object.

19 Larry, you don't have to adopt his language

20 in answering the question. Answer it in your own

21 words.

22 TIIE \ryTINESS: I don't consider it
23 reservation, but understanding ofthe accounting

2,l policy in making sure that it met the n¡les and

25 that the appropriate testing was done.

. Page 108

1 MR. CLARE: I object to the form.
2 Tf{E WTINESS: Yes.

3 BY MR. MARKOWSKI:
4 Q. Iæt me go to the fourth note that youVe got

5 there that youïe having some touble deciphering.
6 A Yes.

7 Q. You said you could speculate, and I guess I
8 invite that at this point, because maybe that will help
9 us figure out what that might be a reference to.
10 Do you have some thought with respect üo what
11 this enEy is either from your recollection or what you
L2 e.aa read here?

13 A Looks like something, discount accurate,

14 either accuracy or accounting reports. Iln not - I
15 dont know.
16 Q- Okay.
l7 ,4- Sorry.
18 Q. During the March 12 conference call, sir, did
19 Morgan Stanley request an opportunity to review
20 Andersen's 1997 audit work papers?

2l ,A. I don't ¡emember that specifically, no.

22 Q. Do you remember al any point Morgan Stanley

23 requesting an opportunity to review A¡dersen's 1997

24 audit work papers?

25 .4. No.
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I Q. Do you rernember at any point Andersen asking

2 to review - excuse Be, do you remember at any point
3 Morgan Stanley asking to ¡eview Andersen's list of
4 proposed audiÉ adjustnûents relating to the 1997

5 fi¡ancial statemeûts of Sunbeam?

6 A"No.
7 Q. Is it your recollection that Morgan Stanley

8 in fact did not request an opportunity to review your

9 work papers?

10 MR. CLARE: Object to the form.
11 THE WTINESS: I don't believe so.

L2 BY MR. MARKOWSKI:
13 Q. When you say you dont beüeve so, you dont
14 believe that request was eve¡ made?

,4. No, I dont believe it was ever made.

MR. MOSCATO: Counsel, when you come to a

logical breaking point, can we take a two- or
three-minute break?

MR. MA,RKOWSKI: I can be finishi¡g up I th;nk
in the next ten minutes or so.

MR. MOSCATO: That's fine.
MR. MARKOWSKI: If youU like to break

sootrer, we can do that and finish up.

MR. MOSCATO: Ib indifferent.

t5
t6
L7

18

19

20

2L

22
23

24

25

Page lll
1 Q. This letter contai¡s the same information
2 relating to Sunbeam sales for the fi¡st two months of
3 1998, correct? Net sales figures? Ifyou look at

4 paragraph eight.
5 A. Yes. This is updated tbrough, has the same

6 sales nwnber, but it actually has net income or loss

7 through March 1st.

8 Q. Rigbt. In addition, it also provides the net

9 income for Sunbeam's perfomanc€ in January and

10 February 1998, conect?
11 A C.orrect.

12 Q. The March 16 letter only had net income
13 information for January; is that right?
14 ,A. Yes.

15 MR. MOSCATO: Mæch 19letter.
16 MR. MARKOWSKL March 19 letter, Ihr sorry.
17 MR. MOSCATO: Iln sorry, it was the March -
18 BYMR.MARKOWSKI:
19 Q. Tbe March 16 represen[ation letter and the
20 March 19 comfort letter both only had net income
21 information through January, conect?
22 A Yes.
23 Q. And this letter provides net income
24 information for both lanuary and February of 1998,
?5 cnnex:S?

Page 110

1 BY MR. MARKOWSKI:
2 Q. Mr. Bornstein, do you recall that A¡tbur
3 Andersen provided a second comfort letter to Morgan
4 Stanley in connection with the debenture offering?
5 A- No. Could be a bringdown letter, but Ihn

6 not sure. Have to look at it.
7 MR. MARKOWSKÍ: [æt me show you, sir, what
8 we'll mark as CPH Exhibit Number 124. It's a
9 three-page document bearing Bates trumber 4.430995
10 through 997. Atrd it's a letter on Sunbeam

11 stationery dated March 23, 1998, to Alhur
12 A¡derse¡.
13 (CPH Exhibit No. 124 was marked for
14 identification.)
15 BY MR. MARKOWSKI:
16 Q. Can you identify this document for me, sir?

l7 A This appears to be an updated represeotation

18 lefler from Sunbeam to A¡tbur A¡dersen in connection
19 with the comfort letter.

20 Q. And this letter is signed by Mr. Dunlap,

2I Mr. Kersh, Mr. Fanin and Mr. Gluck; is that correct?

ZZ ,4. Yes.

23 Q. The same four people that sþed the Ma¡ch 16

24 representation letter, correct?

25 A. Yes.

Page-lL2
1 A. Yes.

2 Q. And it compares Sunbeam's net income for
3 January and February of 1998 lo Sunbeam's net i¡come
4 for the first two months of 1997, correct?
5 A- Yes.
6 Q. And it does that in paragraph eight?
7 A. Yes.

8 Q. And what does that comparison show us?

9 A. Net income for the two months ended
10 March 2nd,t997, of 9,765,000 and net loss of
11 41,190,000 for the two months ended in March of 98.
LZ Q. So in the fi¡st two months of.1997 -
t3 A. I mean ended February, excuse me, first two
14 months of 98.
15 Q. So for the first two months of L997, Sunbeam,
L6 according to this document, had a profit of $9,765,000,
17 conect?
18 A. Conect.
19 Q. And ¡n the firsl two months of 1998, this
20 document shows that Sunbeam had a net loss of
2l $41,190,000, correct?

22 A. Yes.

23 Q. Swaying of more than $50 mi.llion; is that
24 ænent?
25 A. Yes.
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Page l13
1 Q. ln a negative direction, conect?
2 .4- Yes.

3 Q. Mr. Bomstein, I'm going to show you what
4 was -- I'm sorry, it was already ma¡ked.

5 Mr. Bornstein, let me show you what has been
6 previously marked as CPH Exhibit Number L12. It's a
7 four-page document beariog Bates numbçr CPH 129613
I through CPH f29616.
9 ,4. Okay.
10 Q. ïVell ma¡k this and I1l ask you if you can

11 identify it for mc.

12 MR. CI-ARE: I thought this was previously
13 marked.

14 MR. MARKOWStril: I'm srry, I got myself
15 conñsed again.
16 BYMR. MARKOWSKI:
l'l Q. S¡r, let me show you what we previously
18 marked as Exhibit Numbe¡ Llz. lt bea¡s Bates number
t9 L29613 through 129616, and ask you if you can identify
20 that document for me.
21 A. This appears to be the bring-down letler to
22 Morgan Stanley related to the bond offering.
23 Q. Atrd this letter is dated March 25, 1998; is
?Á lhatconect?
?5 A. Yes.

Page ll5
1 Q. And it shows a $50 million decline in profis
2 fo¡ that time period from the first two mooths of 1997,

3 conect?

4 ,4- Yes.

5 Q. And it shows the net sales for the first two
6 months of 1998 a¡e about 50 perce nt of Sunbeam's net

7 sales for the first two months of. L9ll, correct?
8 A Yes.

9 Q. Do you know who signed this letter on behalf
10 ofAfhurAndersen?
11 ,A- Doesnt look like my handwritiog. It might
L2 have been Phil Harlow's.
13 Q. Do you know what the purpose of this letter
14 dated March 25 is, Mr. Bornstein?
15 A I donl speciñcally know, to be honest with
16 you. It's typical tbat you issue a bring-down letter-

17 I dont recall specificatly if this is when the money
18 is ¡eleased to Suobeam or not.
19 Q. Do you recall that the debenture offering
20 closed on March ?5, 1998?

2L A It might have. I dont recall.
22 Q. Do you recall that Sunbeam requesled that
23 Arthur Andersen give Morgan Sønley a bring{own due

24 diligence letter prior to the actual closing of the
25 bond offering?

Page 114

I Q. And in paragraph E of the letter -
2 A Yes.

3 Q. -- at the top of the second page of the
4 letter itsen
5 .{ Yes.

ó Q. The net sales information and oet iocome
7 information for the first two months of 1998 is
8 provided, conect?
9 A, C.onect.
10 Q. Aod that's the same information that Sunbeam

11 provided to Morgan Stanley that we just reviewed in the
12 March 23 representation letter, correct?
13 MR. CL,ARE: Object to the form. I think you
14 misspoke, Bob.
t5 THE WTINESS: Yeah, you provided to A¡thur
76 Andersen, oot Morgan Stanley.
17 BY MR. MARKOWSKI:
18 Q. I'm sorry. I-et me ask a new question.
19 The net income and net sales information in
20 paragraph E of Exhibit CPH E¡.hibit 112 for the first
21 Wo months of 1998 is the same as the Det sales aod nel

22 ncnme information contained in the Sunbeam

23 representatioo letter to Arthur Atrderseu datcd
24 March 23,1998, correct?

25 A. Correct.

Page 116

I A I dont recall who requested it, if it was

2 Sunbeam or Morgan Stanley.
3 Q. But you do recall that a request was made
4 either by Morgan Sønley or by Sunbeam that Morgan
5 Stanley provide an updated comfort letter at the time
6 of the closing of the bond offering?
7 A- I believe that's the cåse, yes.

8 Q. Do you know whether this letter was delivered
9 to Morgan Stanley prior to the close of the bond

10 offering?
11 A No.
12 Q. Do you know who would have been responsible
1.3 for delivering this letter to Morgan Stanley?
14 A It could have been myself or Dennis Pastrana.
15 Q. And as you sit here, you cant recall
16 precisely when this letter was delive¡ed to Morgan
17 Stanley?

18 A No.
19 Q. Do you know that it was?

20 A Specifically, no.

2l Q. Would it have been siped by A¡thur Andenen
22 if.it wasnt fi¡alized for delivery to Morgau Stanley?
23 MR. CI,ARE: Objecúon to the fonn, calls for
24 speculation.
?5 THE WTINESS: I dont know.
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Page 117

I MR.MARKOWSKI: Whydontwetakeourbre¿k
2 right oow and I'll æe if I'm fi¡ished.

3 THEVIDEOGRAPIIER: Wea¡enowgoi¡goffvideo
4 record- Thetimeonthemonitoris12:03p.m.
5 (Ihereupon, a reccss was taken.)

6 THE VIDEOGRAPHER: We are now back on video
7 record. The time on the monitor, t2:18 p.m.

I MR. MARKOWSKI: Mr. Bornstein, that concludes

9 my ex¡rnination for this morning.

10 THE WTINESS: Okay, tha¡k you.

11 CROSS (LAWRENCEA BORNSTEIN)
12 BY MR. CLARE:

f3 Q. Good aftemoon, M¡. Bor¡stein. Again, my
14 name is Tom Cla¡e. I'm with the law firm of Kirkland &
15 Ellis in Washingon, D.C., and I represent Morgan

16 Stanley itr this matter, and lh going to ask you some

17 questions this afrernooo.

18 lf you dont uoderstaûd atry ofmy questions

19 or want me to rephrase them, Ill be happen to do it.
20 I know youVe been deposed numerous limês before and

21 know the n¡les.

22 A Okay.

23 Q. But make sure that you understa¡d my questioo

24 before you answer it and I'll be happy to try to
25 rephrase and make things more clear.

Page 119

1 Q. Was this a telephone conversation o¡ an

2 in-person meeting?

3 À Telephone.

4 Q. Was it a single teiephone conversation or
5 multiple?

6 ,4. I believe it was two phone conversations.

7 Q. S¡me Person on both calls?

I A lbelieveso.
9 Q. And you dont recall the name of tbe persotr

10 on eithercall?
11 .A" No.

tZ Q. Duriag these telephone cooversations, both

13 conversations were with lawyers ftom M¡. Markowski's
14 firm, Jenner & Block?
15 .du Yes.

16 Q. Were there more than one lawyer on the phone?

l7 .4. I believe the¡e were.
18 Q. And tell me what you remember about those

19 telephone calls, what was said, what they said to you
20 and what you said back.

2I r4. The fi¡st one was that they were going to be
22 sending me some documentation and wanted me to take a

23 look at it if I didnt mind, and then give them a call
24 back once I had a chance to look at it, because they

25 wanted to ask me a few questions.

Page ll8
I Mr. Bornstein, were you contacted earlier
2 this year by attorneys representing Coleman (Parent)
3 Holdings about this lawsuit?
4 A. Yes.

5 Q. And can you place in time for me when you

6 were contacted?
7 A. It was probably two or tbree months ago.
8 Q- And do you remember the name of the person

9 tbat called you?

10 A. Not specifically, no.

11 Q. Was it somebody from Mr. Markowski's firm,
12 Jenner &.Block?
13 A. Yes.

L4 Q. Aod you said you think this was a few months

15 ago?

16 A. Yes.

17 Q. A¡e you aware that A¡derseo had entered into
18 a setllemeot agreement with Coleman (Parent) Holdings
19 relating to these transactions?

20 Were you aware of that fact?
27 A. No, I was not.

22 Q. So you dont have an understanding one way or
23 the other of the timing of when that settlement
24 agreement would have taken place?

25 A. No.

Page 120

1 They asked me if I was represented by counsel
2 at the time. At the time I told them no, I was no!
3 and that I would be wilfing to give them some time.
4 Q. Did they tell you that Coleman(Parent)
5 Holdings had filed a lawsuit against Morgan Stanley?

6 A. I believe they did, yes.

7 Q. Atrd did they ask whether you would be willing
8 to be a witness agâinst Morgan Stanley in that lawsuit?
9 A. No.
10 Q. So just to make sure I understand correctly,
11 the first telephone call was fairly short they asked

12 you if you would be willing to speod some time looking
13 at some documents?
14 A Yes. I believe they were going to tell me

15 they -- they were going it send me the, I think there

16 were two lawsuits, one I think Coleman suing Morgan
17 Stanley, and another one where I think it was Morgan
18 Stanley suing C.oleman maybe.
19 I'm nol sure, It was two separate lawsuits.
20 Q. Was.there anything else discussed on tbat
21 ftst telephone call?
22 A. No.

23 Q. Atrd did they in fact send you some documents
2l to look at?

25 A. Yes.
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1 Q. Do you recall what the documents were?

2 L I believe it was the two lawzuits that we, I
3 meutioned earlier.
4 Q. So the complaint that was filed by Coleman
5 against Morgan Stanley was one of the documents?

6 A Yes.

7 Q. And then a complaint that was filed by Morgan
g .gtenley against Coleman?

9 ,4- Ibelieveso.
10 Q. Were those fhe only two documents that you
11 were sent?

12 A Ibelieveso.
L3 Q. Did you receive any of the documents that you
14 were questioned about this morning that were sent to
15 you?

16 A No.

17 Q. During the second telephone call, did they
18 ask you questidns about the lawsuit or the documents
19 that they had sent you?

20 .A- No, notspeciñcally.
2l Q. Tell me what you remember about the seæond

22 telephone call.
23 .4- They asked me some general questions on the
Z timing of the comfort letters, when those were released
25 and delivered to Morgan Stanley.
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1 BYMR C[,ARE:
2 Q. So your oame was put in the complaint without
3 your permission, without your knowledge?

4 ,4- Yes.

5 Q. Did, during either of these telephone calls,

6 did anyone representing C-oleman ask whether you agreed

7 with the stateretrts that were made in the complaint

8 that was ñled ageinsl Morgan Stanley?

9 .4.No.
t0 Q. Did they ask whether you had a belief thar

11 Morgan Staoley had conspired with Sunbeam to commit

12 fraud?

13 ,4. No.

t4 Q. Do you believe that Morgan $t¡nlsy conspired

15 with Sunbe¡m to commit fraud as you sit here today?

16 .d I have no knowledge of that, no.

17 Q. So the answer is no, you dont believe that

18 Morgan Sønley conspired with Sunbe¿m to commit fraud?

19 MR. MARKOWSKI: Object to the form of the

20 questioo, mísstates his testimony.
2l THE WTINESS: You'¡e asking me if I have an

22 opinion today in hindsight?
23 BY MR. CLARE:
24 Q. I'm asking based on everything that you know
25 about the interactions that you had with Morgan Sr.n¡ey

Page lül
1 And then asked me some questions about my
2 conversation with Mr. Tyree.
3 Q. Is that all you remember?
4 A Yes.

5 Q- Did you read the documents that they sent

6 you?

7 A- I believe I did, yes.

I Q. Did you notice that your nÍ¡rne was included in
9 the complaint that Coleman had filed against Morgan

10 Stanley?

11 .{ Yes.

12 Q. Did you have any discussion with the lawyers
13 about that, the fact that yor¡r Dame had been included?
14 A No, not specifically, no.

15 Q. Did anybody from C.olema¡, and llo
16 speciñcally referring to thei¡ lawyers, ask you if you
17 would mind if your name and a description of your
18 testimouy was included in the cornplaint that they were

going to file agaimt Morgan Sunley before it was

filed?
A No.

MR. MARKOWSKI: Object to the forrn of the

questiotr.

THE WTINESS: No, il wastrrt.

L9

20
2L

22
23

u
25
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I and the interactions that you had with Sunbeam, whether
2 you think that Morgan Stanley coospired with Sunbeam to

3 commit f¡aud.
4 A. I have no idea. I have my opinions of the

5 work that Morgan Stanley did, but I have no idea if
6 they conspired to commit fraud.
7 MR. MOSCATO: Just answer the specific
8 question-

9 THEWTINESS: No, I do not.

10 BY MR. CIARE:
11 Q. Atrd no, you dont have an opinion, or oo, you
12 do not believe that Morgan Stanley conspired with
13 Sunbeam to commit fraud?
14 MR. MOSCATO: I think he said be didnt have

15 an opinion.

16 TIIE WIftIESS: I don't have an opinion.
17 BY MR. CI.ARE:
18 Q. Okay. Do you have any evidence or
19 information in your mind that Morgan Stanley coospired

20 with Sunbeam to commit fraud?
MR. MOSCATO: I'm sorry.
MR. MARKOWSKI: Objection to the form of the

question.

MR. MOSCATO: I don't understand.

2l
22

23

24

25
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I BYMR. C[.ARE:
2 Q. I asked if you had a belief or an opinion,

3 and you stated that you did not have an opinion or

4 belief.
5 MR. MOSCATO: And youte not happy with that

6 answer?

7 MR. CLARE: No, I'm ñne with that aûswer,

8 but regardless ofwhether or ¡rot you have an

9 opinion or a belief, is there any informatiou in
10 your mind is there any evidence in your mind that

11 there was such a conspiracy between Morgan Stauley

LZ and Sunbeam, q¡ similarly, do you have no view on

L3 that?

14 MR. MARKOWSKI: Object to the fofm of the

15 question. Are you asking him whether any ofthe
16 facts he knows are consistent with that? Is thal

17 what youïe tryiûg to ask?

18 MR. CÍAR"E: No, I'm asking - he says he has

19 no opinion one way on the other on that.

20 THE TWTINESS: I have no idea if they

2L committed fraud. I believe that tbey were

22 reckless and -
23 MR. MOSCATO: Larry, aûswer the question,

24 please.

25 THE WTINESS: I have no idea if they

PqeI'21
1 an affidavit ofany kind?

2 ANo.
3 Q. Is there anything else about those telephone

4 calls that you remember?

5 A. I believe I made a commetrt about the lawsuit

6 that was being filed by Morgan Stailey against Coleman

? with respect to represetrtations about synergies. I
8 think I made a comnent about that.

9 Q. What was your co¡nment about that?

10 A- That I thought it was a silly thing to make

11 ao accusation about, because I never, I never had seen

12 a seller make representation ofcost savings, so Ijust
13 thought that was interesting and oot on point, I guess.

14 Q. Do you have any personal knowledge based on

15 your experience in 1997 or 1998 what represeDtatioûs

16 were made by Coleman to Sunbeem about synergies?

77 A No.
18 Q. So you dont have any firsthand evidence or
L9 comment on that?

20 A No.
21 Q. It was a commenl on the legal theory?
22 A Yes.

23 Q- I want to talk about March 1998, and

24 speciñcally the very beeimfug of March 1998, the

25 first week. The¡e was some testimony about that this

Page L26

1 committed fraud o¡ not. I can't anslver that.

2 MR. MARKOWSKI: That's forthe jury to
3 dècide. I dont know why weTe asking

4 M¡. Bomstein to rule on that.

5 MR. MOSCATO: Larry, you have lo be very
6 disciplined on that. It's getting late in the

7 morning, but answer the specific question that

8 you're being asked, please, all right? Thank you.

9 BYMR.CIARE:
10 Q. Putting aside the question of fraud, let me

Ll ask a more simple question.

12 Do you have any evidence that Morgan Stanley

13 was, intended to deceive Coleman?

14 MR. MARKOIVSKI: Objectto the form of the

15 question. He's testified about the evidence that

L6 he has, and someone else will make a judgment

L1 about its legal sipificance.
18 MR. CLARE: That's fine.
19 TIIE \ilTfNESS: Will you repeatthe question?

20 BY MR. CI-ARE:
27 Q. Do you have any evidence that Morgan 5tanley

22 conspired with Sunbeam to deceive anybody?

23 A No.

24 Q. Did the lawyers representing Coleman ask if
25 you'd be willing to sign any documents, declaration or
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1 morning.
2 You were in New York working on the offering
3 memorandum for the debenture offering?
4 A lbelievelwas,yes-
5 Q. Mr. Pastrana was i-o Florida doing some post

ó audit work?
7 A Yes.

8 Q. Including ye¡king on tbe comfort letters?

9 ,{ Yes.

10 Q- A¡d was M¡. Pastrana also worki-ng with your
1.1 company to close the books for Sunbeam for Jaouary and

12 February?

13 A No.

L4 Q. As part of Mr. Pastranab work for the bond
15 offering, was one of lhe things be was tasked to look
16 at were sales figures for January and February 1998?

17 .4. Yes.

18 Q. And M¡. Pastrana repoled to you at some

19 point that the January and February 1998 sales figures

20 were lower than lhey were in the previous year,

2l cnnec.?

22 A Yes.

23 Q. Atrd that was the fi¡st time you had heard

24 that information from anyone at Sunbeam?

25 A. Yes.
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I Q. Did you know from any source at tbe eod of
2 Jaunry whelher the January '98 sales were lower than

3 the January 97 sales?

4 ,{ No, I don't remembcr speeifieally"

5 Q. Did in that time period Sunbeam close its

6 books every month so that January sales would have been

7 available separate from February?

8 A. I believe they were, yes.

9 Q. So lanuary 1998 figures would have been

10 available at some point in February?

11 À Yes.

t2 Q- Ard the February sales would have been

13 available at some point in early March?

14 A- Yes.

15 Q. A¡d I rh¡nk you said you believed this was in

16 the first week of March 1998 that you heard this aboul

l7 lanuary and February 1998?

18 r4. Might have been the second one week. I'm not

19 lO0perc€ntsure.

20 Q. lf we bad a calendar from Marcb 1998, would
21 that help you in placingthe date?

22 ,{ Probably not
23 Q. You discussed witb Mr. Pastrana that

24 Sunbeam's lower year-over-year sales performance should

ã be disclosed to Morgan Stanley, correcî?

Page l3l
I A. Rigbt.

2 Q. And Morgan Stanley persomel were there?

3 A. Rigbl
4 Q" Was there any eonsideration given to you

5 informing Morgan Stanley there and then during the

ó drafting session?

? MR. MARKOWSKI: Coosiderationby whom?

8 BY MR. CI-{RE:
9 Q. By you, Mr. Bornstein.

10 A. No. The question was rever asked of me,

1l Q. Was that discussed with Mr. Harlow or
l2 \th. Gluck whether that might be one way to communicate
13 this i¡formation to Morgan $ranlgy!
14 MR.MOSCATO: Thequestionwaswhetheryou
15 discussed that with M¡. Harlow and Mr. Gluck
16 TIIE WTINESS: No.

17 BYMR. CIARE:
18 Q. Was there any discussion about how this
19 information should be disclosed to Morgan $ranley!
20 MR. MOSCATO: Objection, f rhink he answered

2l that a couple of questions ago, but go ahead.

22 THE WTINESS: That t[e company should

23 disclose it to them.

24 BY MR. CT.ARE:

25 Q. When you say the company, you're referring to

Page 130

1 A- Say that again.

2 Q. Did you discuss with Mr- Pastrana whether

3 Su¡beam's lower year-over-year sates performance needed

4 to be disclosed to Morgatr $t¡nley?
5 A I don't rec¿ll specifically talking to

6 Mr. Pastrana about tbal.

7 Q. But you do ¡emember rqlking to Mr. Hadow
8 about it?

9 A I remember talking to M¡. tlarlow that the

10 company should be disclosíng it to Morgan Stanley, yes.

11 Q. And you also had a cooversation with

12 Mr. Gluck about that?

13 .{ Yes.

14 Q. And those conversations took place within a

15 day or two of you ñrst leaming rhis ioformation from

16 M¡. Pastrana?

l7 A. Yes.

18 Q. Now you were in New York at the time working

19 on the bond offering?

20 A Yes.

2L Q, And you were ¡¡s¡s rÃ/s¡king with
22 representatives ftom Morgan Stanley?

23 A Yes.

24 Q. Aûd you were at Global Finencial Press

25 attending drafting sessioos?

Page 132

t Sunbeam?

2 A* Sunbeam.

3 Q. So it was your view and M¡. Harlow's view
4 that Sunbeam needed to disclose this information to

5 Morgan Stanley?

6 A. Yeah, to be honest with you, I'm not

7 100 perceot swe tbey were aware of it or not, but it
8 was the compaoyb respoosibility to disclose the

9 information-
10 Q. Atrd you and Mr. Harlow communicaled tùat view
1l to Mr. Gluck at Su¡beam?

12 A. Yes.

13 Q. Atrd you communicated to Mr. Gluck that you

14 believed it was Sunbeam's respoosibiLity to communicate
15 this i¡formation to Morgan Stanley?

1ó A. Yes.

17 Q. Did Mr. -- did you tell Mr. Gluck that you,

18 Arthu¡ Andersen, were trot going to tell Morgan Stanley
19 and that you were waiting for Sunbeam to disclose that

20 informatios?
2l MR. MOSCATO: I object to that.

22 Did you say those words to Mr. Gluck?

23 THEWITNESS: No.

24 BY MR. CI.ARE:
25 Q. Did M¡. Gluck -- I'tl withd¡aw that.
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1 Was there any discussion with Mr. Harlow or
2 M¡. Gluck wþ6¡ this disclosure would be made to Morgan
3 Stanley?
4 MR. M.ARKOWSKI: By whono?

5 MR. CLARE: By the company.

6 THEWITNESS: Again, I had oo idea if Morgan
7 Stanley knew or didn't tmow. I just know they
8 never asked me the question.

9 BY MR. CI,ARE:
10 Q. But you ard Mr. Ha¡low wanted to assure

11 yourselves that Morgan Stanley had been i¡formed?
LZ A Yes.

13 Q. And you and lvl¡. Harlow told M¡. Gluck that
14 you thought it was the company's responsibility to tell
15 Morgan St-nley?
16 A Yes.

L7 Q. And as part of those conversations, did you
18 or Mr. Harlow express a view as to when the company
19 ought to provide that informatiou to Morgan Stadey?
20 .4- As soon as possible.

2l Q. And did you communicate that to Mr. Gluck?
22 A Yes.

23 Q. You and Mr. Harlow told M¡. Gluck that tùat
24 informatioa should be provided by Sunbeam to Morgan
25 Stadey as sootr as possible?

Page 135

1 A. I believe a draft, I believe a draft of the
2 comfof letter was delivered or it was communicated by
3 either -- I donl remember specifically. I just, like
4 I testified earlier, that when I found out about it, my
5 last thing was having a conversation with Bill Pruitt.
6 The next thing I knew, I was seeing it on TV.
7 Q. You testified a moment ago and then also this
8 morning about a belief that a d¡afi comfort letter was
9 provided to Morgan Stanley on March 17th or

10 thereabouts.

11 Did you personally fax orsend a draft ofthe
12 comfort letter to Morgan Stanley?

13 A. I don't remember.
L4 Q. As you sit here today, do you have any
15 reæollection ofhaving done that?

1é A. Me personally, no.
17 Q. Did anybody tell you ¿t Andersen that they
18 had faxed a copy of the comfort letter, a draft of the
19 comfort letter to Morgan Stanley or its counsel?
20 A. No, I'm not awa¡e of that.
2l Q. A-nd so do you have any personal knowledge as

22 you sit here today whether, that a drañ comfort letter
23 was actually sent to Morgan Stanley or its counsel?
24 A. Prior to March 19th, oo.
25 Q. So as far as you are able to tcstify, the

1 A. I befieve so. 
Page 134

2 Q. Are you able to put a dafe, an approximate
3 one, on that conversation with Mr. Gluck where you
4 communicated that information?
5 A. Maybe March 12th, March l3th.
6 Q. Okay. And did you, did Mr. Gluck - what did
7 Mr. Gluck say about what the company was going to do
8 with this information as far as providing it to Morgan
9 Stanley?

10 A. I dont remember.

11 Q. Did he tell you in words or in substance that
12 he agreed and that the courpany would provide this
13 i¡formatiotr to Morgan Stanley?

14 A. Again, I dont recall.

15 Q. Do you recall, now moving forwa¡d a couple of
16 days, that there was a follow-up discussion with
17 Mr. Gluck about whether this information had been
18 communicated to Morgan Stanley?
19 A. I dont recall.
20 Q. Do you know when, if at all, Sunbeam told
21. Morgan Stanley this information about Janua¡y and
22 February 1998 sales?

23 A. I know they were aware of it March LTth or
24 18th, prior to the press release going out.
25 Q. How do you know that?

Page 13ó

1 fi¡st fime a comfort letter was physically provided to

2 Morgan Stanley or faxed or sent was March 19th, 1998,
3 at Global Fina¡cial Press?

4 ,4. I do recall going through cetain portions of
5 the comfort letter wit! underwriter's co,rnsel as to the

6 form of pieces of it, but I dont recall specifically
7 issuing then a d¡aft comfort letter personally.

8 Q. These recollections that you bave, were these

9 in-person meetings with uuderwriter's counsel?
f0 .4. Yes.

11 Q. During these in-person meetings, did you
12 observe t[at underwriter's couosel had a d¡aft of the

13 comfort lener in front of them?

L4 A I don't recall if they had a draft of othe¡
15 comfort letters that they used as a sample or if it was

16 ours, but there was deñnilsly wordi-og, substantive
17 wording, examples communicated back and forth.
18 Q. But as you sit here today, can you testify
19 from your own personal knowledge that Morgan Stanley or
20 its lawyers were provided with a draft of the

21 March 19th comfot lefter before Ma¡ch 19th?

22 A Prior to the night at the printer, no.

23 Q. And you tesfified about meetings thar you had

24 with underwriter's counsel to go lhrough the languagc.
25 A. Uh huh.

I,I{WRENCE AIáN BORNSTEI¡{, JANUARY 15, 20CÉ.

ESQUIRE DEPOSITION SERVICES . CHICAGO
372.782.8087 800.708.8087 FAX 312.704.4950

34 (Pages 133 to 136)

16dv-000600



Page 13?

1 Q. And am I correct that you don't know whether

2 the documents that uûderwriter's counsel bad in front
3 of them were in faci a draft of the March 19th letter
4 or perhaps sample comfort letters f¡om oLher

5 transactions and other companies?

6 You just don't knor¡/ one way or the other?

7 Æ No. Again, the only'\ing I recollect is

8 flrnalÞing the draft lhat night and them having a draft
9 early that nighÇ if not, if not - I dont rec¿ll

10 sooner than me physically being there that a draft was

11 delivered to them.

LZ My point is il wasn't like at five oblock in
13 the morning said here it is. As soon as we got there,

14 they had it, you know, and they were making changes and

15 we made changes on realtime.

16 Q- So you were working on the comfort letter

17 with underw¡i¡s¡þ çprnssl at Global Financial Press

18 the night of the 19th?

19 ,A- Yes.

?Ã Q- These ¡sstings that you described with
21 underwriter's counsel were fhat sysning March 19h, at

22 the print shop?

23 A. As well as previously.

24 Q. Okay. And those a¡e tbe meetings that you're

25 just not sure what documents underw¡iter's counsel had

Page 139

I À I am awa¡e that as I sit here today, that the

2 document with the earoings forecast was p¡ovided to
3 Morgan Stanley the night before the, the n¡ght of the

4 press release going out.

5 Q. When you say the document of an earnings
6 forecast, you're referring to a sales buildup sheet

7 that Mr. Ma¡kowski showed you this morning?

8 d Yes.

9 Q. In the form of document that was marked as

10 CPH Exhibit 121?

1.1 .{ Yes.

12 Q. That form of document?

13 A Yes, I'm aware that that was provided to, or
14 at least represented to me that it was provided to
15 Morgan Stanley.

16 Q. And Mr. Tyree told you that?

t7 .{ No, Mr. FariÂ told me that.

18 Q. So Mr. Fenin informed you that the sales

19 buildup, CPH 121, or a document in that form, was sent

20 to Morgan Stanley the day before the press relcase was

21 issued?

ZZ .A" Idontknowifthedaybeforeorthenight
23 of- That was subsequent to that dght.
24 Q. Is that lhe only information that you have

25 about disclosures that were made by Sunbeam to Morgan
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1 with them?

2 A- Conect.

3 Q. But you know that that evening at the pri-ut

4 shop, you worked on the draft of tbe comfort letter and

5 il was shared and exchanged -
6 À Yes.

7 Q. - betu/een underwriter's counsel and you?

8 ,4. Conect.

9 Q. Asd I rhink I asked you this, but I ca¡t
10 recall your aoswer.

11 Do you know when, if at all, anybody from
12 Sunbeam told Morgan Stanley about lower yeår-over-year

13 sales?

14 A No,otherthanpriortothepressrelease
15 going out, I'm not aware of any other time.

16 Q. Okay. What information do you have about

17 disclosu¡es that were made by Sunbeam to Morgan Stanley

18 prior to the press release going out?

19 A. I dont.
20 Q. You dont have any information?

2l A No.

22 Q. So from your owû personal knowledge, you

23 dont have any i¡formation about when, if at all,

24 Sunbeam disclosed lower year-over-year sales to Morgan

25 Stanley?

Page 140

1 Staoley about first quarter 1998 sales?

2 MR. MOSCATO: Iln sorry, ca¡ I have the

3 question back?

4 I'm concemed there is a little confusion as

5 the timing here. But I just need to hear the last

6 question.

7 (fhereupon, a potion ofthe record

8 was read by the reponer.)

9 THEWTINESS: Iam,otherthanwhatl
f0 testified ea¡lier that I was told by lvlr. Tyree at

11 the printer that they were informed the night
tZ before about the sales fo¡ecast.

13 BY MR. CI.ARE:
l4 Q. So what Mr. Tyree told you at the pr¡nter was

15 consistent with what M¡. Fanin had told you, that

1ó Sunbeam had provided this information to Morgan Stanley

1? the night before the press release?

l8 MR. MOSCATO: Objertion, that's where the

19 confusion is. lbr not sure he said Fani¡ told him

20 prior to this happening or Fanin told him ¿¡fts¡.

2L TIIE WTINESS: It was after. It was during
22 the restatement work when things, things kind
23 of - I dont remember. I do recall Mr. Fanin

24 specifically drafting a memo ¿¡f, fi¿¡rling 6s this

25 document and afier the fact aod waoted it to g€t
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22

23

u
25

hge l4l
I i¡to the files.

2 BY MR. CIARE:
3 Q. And I appreciate tbat. I'm ûot trying to
4 conñrse you on the timing. I just wânt to make sure

5 that I understand that what Mr. Fanin told you was

6 consisent with what Mr. Tyree told you about when
7 Morgan Stanley was provided this bformation by

8 Sunbeam.

9 MR. MARKOWSKI: Object to the form of the

10 question. I thi¡k the ¡ef6¡s¡çs 1e rhis

11 i¡formation ¿¡ this point is kind of detached from
12 what you're referritrg to-

13 MR. CLARE: Okay, let me address that,

14 because I think that point is well taken.

15 BYMR. CI-ARE:

16 Q. Mr. Fani¡ told you that Sunbe¿m provided

17 i¡formation about its January and February 1990 sales

18 to Morgan Stanley the day or night before the press

19 release was issued, correct?

MR. MARKOWSKI: I think you misspoke there in
terms of the date.

TI{E WITNESS: Yes. You said 1990-

MR. CL,ARE: Thânks.

THE WFNESS: I believe so, yes.

Page 143

1 MR. MOSCATO: Can we have the question agai.o

2 then?

3 MR. CI-ARE: læt me rephrase it.
4 MR" MOSCAT0; My client made a distisoion
5 between Tyree's knowledge and Morgan Stanley's
6 knowledge. Iln afraid - listen, wete a neutral
7 pa¡ty here. I just wanr there to be a clean
8 record, and that's why I'm making these

9 objections. Ijustwantclarity. Soifyoucan
10 ask the question again, IU appreciate it.
11 MR CIARE: Sure.

12 BYMRCLARE:
13 Q. tæt me ask it this way and hopefully we can

14 cutthrough it.
15 Do you have any i¡formation from any source
16 that Morgan Stanley or Mr. Tyree or anybody
17 representing Morgan Stanley was advised of Sunbeam's
18 first quarter 1998 sales before the day or the night
19 before the press ¡elease was issued?

20 A No, I'm not aware of anything else.
2l Q. The only information that you have is what
22 you previously testi.fied to about, Mr. Fanh's
23 cooversation with you?

24 À Yes.

25 Q. And wbat Mr. Tyree told you at the pri¡t

Pagel42
I BYMR. CI-ARE:
2 Q. [¿t me make sure lle got the right questioa

3 so we're all on the same page and in the same decade.

4 Mr. Fanitr told you during the restatemetrt

5 investigation that Sunbeam had provided Morgan Stanley

6 with information about January and February 1998 sales

7 the day or night before the press release was issued;

8 is tbat correct?

9 ,¿l. Yes.

10 Q. tud Mr. Tyree told you at the print shop that

11 Morgan Stanley had been informed of that same

12 information the day or night before the press release

13 was issued?

L4 .4,. I believe he was personally. I dont know
15 about Morgan Stanley, but yes, he was.

16 Q. So what Mr- Tyree was telling -- what

17 Mt. Tyree told you about the timing of Morgan Stanley

18 getting this hformation was the sarne as what Mr. Fani¡
19 told you?

20 MR. MARKOWSKI: This information is that

2l . ooe-page sheet, the sales buildup that you are

22 referring to?

23 BY MR. CIARE:
24 Q. How about any information about Sunbeam's

25 January or February sales?
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1 shop?

2 ,¿t- Yes-

3 Q. And in both instances, the timing of those
4 disclosures were the day or night before the press

5 release was issued?

6 ,A" Yes.

7 Q. The press release, and we caû look at it, was
8 dated March 19th, 1998? It is CPH Exhibit --
9 A I have it here, yes, March 19th.
10 Q. Can you estimate for me the number of days
11 prior to the issuance ofthe press release that you
12 informed M¡. Gluck that you believed January and
13 February 1998 sales needed to be disclosed to Morgan
l4 Stanley?

15 A Like I said, March 12rh or March l3th.
16 Q. So five or six days elapsed between this
17 conversalion with Mr. Gluck where you and Mr. Ha¡low
18 spoke with him aod the date that Sunbeam issued the
19 press release, to the best ofyour recollection?
20 .A- Yes.

2L Q. Atrd during that time period, that five or
22 srx4ay period, you were worki.ng with Morgan Stanley
23 and its counsel on the bond offering documents?
24 A. Yes.
25 Q. Aûd you were in New York together?
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1 A- For the most part, yes.

2 Q. And during that five or six-day time perio{
3 am I corect that you never discussed with Morgan
4 Stanley or its counsel Sunbeam's January and

5 February 1998 sales performance?

6 ,4- Not that I recall, no.

7 Q. And it was because you believed it was

8 Sunbeam's responsibility to disclose that information
9 fo Morgan Stanley?

10 A. Or if Morgan Stanley asked the question, I
11 would ¿uËwer it ruthfully.
12 Q. But Morgan Stanley didnt bring it up?

13 .4- Right.
14 Q. And to your knowledge, Sunbeam did not tell
15 Morgan Stanley at any point during that five or six{ay
16 period?
17 MR. MOSCATO: Do you know one way or the

18 other?
19 TIIE WTINESS: I dont know one way or the

20 other if they did or not.
21 BY MR. CI-ARE:
22 Q. But again, the only inforrnation you have

23 about that topic is that Sunbeam i¡forrned Morgan
24. Stanley and John Tyree the day before the press release

25 was issued?

1 Global Financial Press. 
Pagc747

2 Q, Did you attend atry meetings at lhe offÏces of
3 Morgan Stanley?
4 ,{No"
5 Q. \ilere representatives of Morgan Stanley

6 present for those meetings, some of them?

7 A- Yeah, I believe Tyree and there might have

8 been someone else in the first couple, but after that,
9 there wasnï anybody there.

10 Q. So the only person that you remember being
11 preseot at those sessions was John Tyree?

72 A. Yes.

13 Q. Do you remember anything about your
14 conversations with John Tyree during those drafting
15 sessions?

1ó Does anything stick out as having been

1.7 discussed with Mr. Tyree?
18 A The form of the pro forma, financial
19 statements and probably certain disclosu¡es or certain,
20 the way certain things were presented. Specifically I
2| remember talking with Mr. Tyree.
22 Q. Now the pro forma infor¡nation that was put
23 into the offering memorandum, was lhat pro forma
24 informatioo that was prepared by Andersen?
25 A No. It was tbe companyb pro fonnas, but we,

Pagc 146

1 MR. MOSCATO: Do you real,ly want to keep

2 asking the same question over aud over?

3 MR- CLARE: Yeah, I do. I just want to make

4 sure that we're all oo the sâme page.

5 MR. MOSCATO: One lasf time. Answer the

6 question one more time, Iarry.
7 TIIE WTINESS: Can you read that question

8 again.

9 (thereupon, a pofion of the record

l0 was read by the reporter.)

11 THE WTINESS: Yes.

12 BY MR. CT-ARE:

13 Q. ú. Bornstein, we talked about lhese drafting

14 sessions that you attended in New York. How many days

15 were you in New York in that first two- or th¡ee-week

16 period in Ma¡ch 1998, approximately?

L7 ,A. I don't know, probably between four and six

t8 days.

19 Q. And all of the time that you spent there in
20 New York was working on the bond offering documents?

2l A Forthe mostpart,yes.
22 Q. fud where did those meetings take place?

23 A' The preliminary ones took place I believe at

24 Sc¿dden Arps'office, and then the¡e was a" as they

25 further went down the line, I thi.ok they moved over to

Pagc 148

1 we assisled in preparing them.

2 Q. When you say tbe company's, it was Sunbe¿m's

3 pro formas?

4 A Yes.

5 Q. So this morning in response to a question

6 f¡om Mr. Ma¡kowski, and I may have misheard you, I
7 rhink you said that the pro forma information was

8 prepared by Morgan Stânley. And I wanted to ask you

9 about that.

l0 Was any of the pro forma information that you

11 were reviewing prepared by Morgan Stanley?

12 i4. I reviewed pro forma information that

13 included cost savings and synergies that was supplied

14 by a guy named Tyrone Chang from Morgan St¡nley. Those

15 were separate and different ftom pro formas lhal went

16 into lhe bond offering, because the pro formas going

17 irto fhe bond offering were specific to lhe

l8 transaction, and the new debt, those types of things,

19 but dont have anything to do with cost savingsor
20 synergies or any of lhose types of things.

21 Q. The information that you indic¿ted Mr. Chang

22 provided, for what purpose were you reviewing that?

23 A I reviewed it for, if they needed help on the

24 tax lreatment to how to show the tax beneñt. I don't

25 remember anylhing else other lha¡ ¡hat from my review
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L of tbe pro formas.

2 Q. But none of the pro forma i¡formation that

3 was prepared or provided to you by Mr. Chang was put

4 i¡to the offering memo?

5 A. Not that I'm aware of, no.

6 Q. So the pro forma information that you

7 discussed, reviewed and that was ultimately included in
8 the offering memorandum was prepared by Sunbeam?

9 A. Sunbeam, and as well as the other compades
10 that were involved. There was Signature Brands, First

1L Alert, Coleman. They were all involved in preparing

12 the pro formas.

t3 Q. But as far as the infornation that È,etrt itrto

14 the offeri¡g memorandum, you don't have any i¡formation
15 to suggest that Morgan Stanley was involved in
16 preparing those pro forma financial statements?

t7 A, As it relates to the numbers, no, but to the

18 disclosures and the footnotes, yes.

19 Q. Atrd you remember discussing those with Morgan

20 Staûley?

2l A. Yes.

22 Q. And lhere was give and take during those

23 sessions where you discussed with John Tyree, tùe

24 lawyers at Scaddeo, about the narr¿tive of the offering
25 memorandum?

I wouldnt call it frustrated, but unsure iftüey 
Page 151

2 did o¡ not.

3 BY MR. CI.,ARE:

4 Q. Okay. .{nd you had reconnnoended that to
5 Mr. Gluck or told Mr. Gluck that you believed Sunbeam

6 should disclose that information to Morgan Stanley?

7 ,4- Yes.

I MR. MARKOWSKI: Isnt that wbere we started

9 about halfan hour ago?

10 BY MR. C[.ARE:
11 Q. Were you frustrated that Sunbeam hadnï
12 followed through on that while you were at these

13 drafting sessions working day and nigbt with the people
14 from Morgan Stanley and so far as you could tell, they
15 didtrI appear to know?
1ó MR. MOSCATO: Iln sorry, I have ro object to
17 that. Thal's, I think that's a real compound
18 question.

19 BY MR. CI,ARE:
20 Q. Okay. Were you frustrared that you couldn't
2L tell whether Morgan Stanley knew this information or
22 not?

23 .ru I said I wasnt frustrated. I just at the
24 tløe found it amazing that it wasnt a topic of
25 conversatioo oftheirs. No one asked the question. I

A
a.
A.
a.
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Yes.

And the disclosures that needed to be made?

Yes.

And during that time everybody was making

suggestions and edits to the document?

,4' Yes.

Q- And tbat was tbe purpose of that six-day lime
period that you believe you \¡/ere i¡ New York was to do

that work on the offering memorandum?

A. Yes.

Q. Now dudtrg thât time you were in New York,
you were aware that Sunbeam's January and February 1998

13 sales were lower tha¡ for the prior time period iu
14 lgg7,correct?
15 A Honestly, I dont remember the tim.iag of it.
16 I believe so, but I'm not certain.

17 Q. Is it fair to say that for at least a portion

18 of those drafting sessions, you were aware of that

19 hformation?
20 A Yes.

2l Q. And were you in any way frustrated that you

22 had this information, but Morgan Stanley did not?

23 MR. MOSCATO: I object to that.

24 You c¿n answer.

25 THE WTINESS: I dont know if I was, I

Pagel52
I wasnl aware if they knew or didnl know. I just know
2 that it *^¡1 ssøsrhing that was discussed.

3 Q. Okay. Did you have any follow-up
4 conversations with Mr. Gluck during that time period
5 about whether Sunbeam had provided that information to
6 Morga-n Stanley?

7 A- I don't recall speciñcally, no.

I MR. MOSCATO: While you're doing tbat, is
9 there atry way we cåtr get a linle air in here?

10 BYMR.CLARE:
11 Q. fud you testified that at some point duriog
12 the same time period, you had a discussion with
13 Mr. Pruitt about the same subjecl matter?

14 .4" Yes.

15 Q. tud during that discussion, Mr. Pruitt made a

16 reference to withlolding the comfo¡t letter if Sunbeam

17 did not disclose this information to Morgæ Statrley?

18 A. I believe t did say that, yes.

19 Q. ls that consistent witb your recollection?
20 A Yes.

2I Q. A¡d you were a pal of that conversation?

22 ,¿l- Yes.

23 Q. Did you agree with M¡. Pruitt that that r,vas

24 an appropriate thing to do if Sunbeam did not disclose
25 the informat¡oo to Morgan Stanley about its January and
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I February 1998 sales?

2 A. Did I have atr opidon? Is that what you

3 said?
4 No, I lefr it up to him.

5 Q. Okay. But you didnT thi¡k it was
6 inappropriate for Mr. Pruitt to reach that conclusion?
7 A. Honestly, I was unaware whether or not
8 Sunbeam had advised Morgan Stanley at that time. I
9 was, my understanding was that they did not.

l0 Q. Your understanding was lhat Sunbeam had uot
L1 advised Morgau Stanley?

12 A. Yes.

13 Q. And your conversation witb Mr. Pruitt was

14 that if that situation wasnt remedied, that Andersen

15 would withhold its comfort letter?

16 A. That's wbat he told me, yes.

17 Q. Some questions this morning abouf an

18 accounting due diligence call that you had with Morgan
19 Stantey during this ti.rre period.

2n A. Yes.

2l Q. You participated in that call?

22 A. Yes.

23 Q. Atrd that was a due diligence call tbat was

24 requested by Morgan Stanley?

25 A. Yes.

Page 155

1 A. That was my understanding, yes.

2 Q. Was there any ¿liscussion with Morgan Stanley

3 about this topic, about whethe¡ Mr. Gluck would be on
4 the call or not?

5 A. Not tbat I recall.

6 Q. Was there any discussion between you and

7 Mr. Harlow about Mr. Gluck's presetrce on the call?
8 A. No.
9 Q. And you had been on other due diligence calls

10 with underwriters where there had been representative
11 from ma.oagement on the phone with you?

12 A. Yes.

73 Q. ln accordance with Andersen's policy?
14 A. Yes.

15 Q. Was it your hope at the time that if
16 Mr. Gluck was on the line with you during this due

17 diligence call that he might take that as an

18 opportunity to tell Morgan Stanley about the company's
19 performance in the fi¡st two months of 1998?
20 A. No. Itn not -- no. That wasnt my hope.
2l Q. Okay. I'm going to show you some of your
22 pnor deposition testimony on this subject and see if
23 that refreshes your recollection about tbat topic and
24 Ill ask you some follow-up questions about it.
25 MR. CI-FIRE: Læt's mark this as Morgan Stanley

F¿ge f54
1 Q. You and Mr. Harlow were the participants for
2 Andenen?

3 A. Yes.

4 Q- Do you recall, as of the date of the

5 accounting due diligence call, whether M¡. Pastrana had

6 already advised you about the January and February 1998

7 sales? Does that help you place in time --
8 A. Yeah, I'm ûot sure. I'm not 100 percent sure

9 that I k¡ew about this on the 12th.

10 Q. Mr. Gluck was on tbe call for Sunbean?

Ll A. Yes.

L2 Q. Was there anybody else on the phone from
13 Sunbeam?

1,4 À Not that I'm aware of, no.

15 Q. Am I correct that you requested Mr. Gluck be

16 on the call?

L7 A. Yes.

18 Q. And why?

19 A. I believe it was an Andersen polþ to have

20 someone preseil from the company on the call or at the

21 meeting.

22 Q. Was it, and this is a standa¡d practice, at

23 least at the time tbat you were at Andersen, to have

24 somebody from the compåny on the call with underwriters

25 n a due diligence situation like this?

1 Exhibit 55. 
Page 15ó

2 (À4S Exhibit No.55 was marked for
3 identification.)
4 TI{E WTTNESS: Okay, where would you like me

5 to look?
6 BY MR. CIARE:
7 Q. I m going to invite your attention to page

I 780 of this transcript.

9 ,A- Can you jusÇ someoue tell me when and where
l0 fhis took place? Which one was this?
11 Q. Sure.

12 MR. MARKOWSKI: We're celebrating rhe thi¡d
13 anniversary of it.
14 THE WTÍNESS: ts it really that long?
15 BY MR. CI.,ARE:

L6 Q. This is a deposition transcript takeu.on
17 Monday, January 15, 2001. Appears to be day ñve of
18 your deposition testimony.

19 A Okay. Where would you like me to turn?
20 Q. Atrd you can read as much it as you'd like to
21 see ifit refreshes your recollection, but specifically
22 I want to i¡vite your attention to page 780 at the top
23 of the page- And it might be helptul if you back up to
24 pageTTSforcontext.
25 .4' Okay.
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1 Q. Have you had an opportuoity to revieìv a few
2 pages of your deposition from January of 2001?

3 MR. MARKOWSKI: I think we should be specific
4 about what potion of this he's --
5 MR. MOSCATO: Now tarry, youVe reviewed it.

6 Now close the transcript.

7 BY MR. CT-ARE:

8 Q. I dont know exactly which pages you reviewed
9 but I invited your attention to pages 778 through 780.

10 ,4- Yes, that's what I read.

11 Q. Okay. A¡d does having reviewed that

12 deposition testimony, does tbat refre.sh your

13 re¿ollecrion ia any way about the sequeuce of events

14 that weþe been discussing; specifically, your
15 conversation with M¡. Gluck about the need to disclose

1.6 this information to Morgal Stanley and the March 12,

17 f998 accounting dus diligenc€ call?

18 A Yes.

L9 Q. Okay. And now testirying from your refreshed
20 recollection, is it correct that you had discussed this

21 issue with M¡- Gluck prior to March t2, 1998?

22 A- Yes.
23 Q. A¡d prior to Ma¡ch 12, 1998, you and

24 Mr. Harlow had informed Mr. Gluck fhat Sunbeamb

25 January and February 1998 sales information needed to

Page 159

I A" No.

2 Q. Aod Mr. Gluck didnl raise it?

3 ANo.
4 Q. And you didnt raise it and M¡. Harlow didnt
5 raise it?

6 A. Corect.
7 Q. Were the answers that you pmvided - strike
I that.

9 Were you answers that you and Mr. Harlow
10 provided on the Ma¡ch 12,1998, accounting due

11 diligeoc¿ call any different because M¡. Gluck was on

12 the li¡e?
L3 A No.

L4 Q. If Mr. Gluck had not been on the linq would
15 you o¡ Mr. Harlow have volunteered inforoation about

16 Sunbeam's first quarter sales performance to date?

L7 MR. MARKOWSKI: May I bave the question back,

18 please.

L9 (fhereupon, a portion ofthe recond

20 was read by the reporter.)
2I MR. MARKOWSKI: Object, calls for -
22 MR. MOSCATO: A¡swer as to yourself.
23 MR. MARKOWSKI: I would objea that it calls
24 for speculation.

25 THE \TTINESS: I ca¡t a¡swer fo¡ Harlow. If

Page 158

1 be disclosed to Morgan Stanley?

2 ,A- Yes.

3 Q. A-nd is it corect that at least one of the

4 reasons that you wanted Mr, Gluck on the line for the
5 accounting due diligence call was a hope that he would
6 disclose i¡formation abouf Sunbeam's first quarter

7 performance to Morgan StanJey?

I A. If the question came up, yes.

9 Q. Okay. But it was your view, independent of
10 whether tbe question came up, that Sunbeam bad a

11 responsibility to disclose it to Morgan StaDIey?

12 A. Yes.

13 Q. Aûd was it your hope that independent of
14 whether the questioo came up, that Mr. Gluck might take

15 this opportunity of talking with Morgan Staoley to
16 disclose that i¡formation?
l7 A. I belicve so, yes.

18 Q. Did Mr. Gluck tell Morgan Stanley about

19 Suobeam's January and February 1.998 sales on the

20 March 12, 1998, accouûting ¿us rliligence c¿ll?

2l A. I dont believe so, no.

22 Q. Do you have any recollection of that topic
23 coming up?

24 A No.

25 Q. Morgan Stanley didnl raise it?

Page r60
' asked tbe question, I would have answered it

truthfrrlly. I wouldn't have volurteered anything.
BY MR. CT,ARE:

Q. Because you tho¡rgh1 it was Sunbeam's

responsibility to tell that i¡formation?
A. Yes.

Q. But your willingness or unwillingness to

volunteer tlat information had nothing to do with
whether Mr. Gluck was on the line or not?

A. No.

Q. Were you any less trutbful with Morgan
Stauley because M¡. Gluck was on the phone with you for

13 the March 12, 1998, due diligence call?
L4 A No.

15 Q. lilere you any less candid with Morgan Stanley

16 because Mr. Gluck was on that call?
17 A. No.

18 Q. If Morgan Stanley had asked the question ou

L9 Marcb L2,L998, about Sunbeam's first quarter

20 performance, would you have deferred the response to
21 that question to Mr. Gluck, since he was irn the line?

22 A- I have uo idea what I would have done.

23 Q. But you believed it was Sunbeam's

24 responsibility to provide that info¡mation?
25 .{. Yes.

I
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1 Q. Was there any discussioû before the March 12,

2 1998, accouating due diligencc call how you or
3 Mr. Harlow would respond if Morgan Stanley asked that
4 question?

5 MR. MARKOWSKI: Any discussion between

6 Mr. Bomstein and Mr. Harlow?

7 MR. CL,ARE: That's conect.

I THE WTINESS: Specifically on that poinl, I
9 donl recall.

10 BY MR. CI.ARE:
11 Q. Even generally?

tZ A No.

13 Q. How about between you and Mr. Harlow or with
14 Mr. Gluck?

75 .¡t. No.

L6 Q. Mr. Bornstein" Iln going to ask you to dig
l7 out CPH Exhibit t23 that we marked and looked at thi¡
18 morning.

19 MR. MOSCATO: lb sorry, which one was 123?

20 MR. CI.ARE: CPH Exhibit 1æ is the July 2nd,
2t 1998.

22 THE WTINESS: This one right on the top.

23 MR. MOSCATO: This one?

24 BY MR. CT.ARE:
25 Q. And Mr. Markowski asked you some questions

Page 163

1 out were placed on tbere during the call.

2 Q. Okay.

3 MR. MOSCATO: The items were placed lhere or
4 the crossing out?

5 TIIE WTINESS: a¡s crsssing our.

6 BY MR. CI.ARE:
7 Q. So tbe items, the handwriting of tfie specific

8 items were discussed with you and M¡. Harlow before the

9 call, aod then during the call as issues came up, you

10 crossed them off as they were discussed?

11 A. Some of them. These I recall were important

12 issues tbat I wanted to make sure were discussed.

13 Q. lf there is bandwriting on pages three and

14 four that's not crossed off, does thal mean that they

15 werent discussed on the call or you just didnt cross

16 them off?

L7 A. No, I know that a lot more of these were

18 discussed, but these were items that I wanted to make

19 sure that were discussed by Ha¡low,
20 Q. Now the date of CPH Exhibit 123 is July Znd,

21 1998,conect?

22 A- Yes.

23 Q. Atrd that's the date that you prepared the

24 memo documenting your March 12,L998, accouuting due

25 diligence call?

Page 162

1 about the delay between the date of the call and the

2 date that you started to prepare the memo. Is that

3 conect?
4 .4. Yes.

5 Q. And you can tell me again if lle got this in
ó aoy way wrong, but you said you felt it was important

7 to have a record of what was said during that call.

8 A. Yeah, I thougbt it was more important than,

9 you know, to have ssmsthing other than the

10 contemporaneous documentation from the call.

11 Q. fud that contemporatreous documentation were

12 the handwritten notes that appear on the third and

13 fourth page ofCPH Exhibit 123?

t4 A. Yes.

15 Q. And those notes that were placed on the thi¡d
16 and fourth page of CPH Exhibit 123, some of those Botes

17 were prepared there in advance ofthe call as a result

t8 of discussions between you ald M¡. Ha¡low about how you

19 would respond to the questions?

20 A. Yeah, fhey were all prepared prior. lt was

21 all prepared prior to.

22 Q. That's my ûext question. You anticipated it,
23 wbether a¡y of the handwriting on the third o¡ fourth

24 page of Exhibit 123 was placed there during the call.

25 .4. I thitrk some of tìe items tùat a¡e crossed

Pagc16/.

1 A. Yes.

2 Q. Did you start working on this memo at any

3 point before July 2nd, 1998?
4 A. I dont think so, no.

5 Q. So you did not document your discussions with
6 Morgan Staoley for lhe accounting due diligence call il
7 this memo format at least until July 2nd, 1998?

8 A. Yes.
9 Q. And that was after Mr. Dunlap had been ñred

10 from Sunbeam on June 15, 1998?
11 A. I be[eve so, yes.

12 Q. And after Sunbeam had announced that lhe SEC
13 was investigating its accounting practices on
14 June22¡d,L998?
15 A. Yes.

16 Q. And that was after Sunbeam announced that it
1.7 was delaying an SEC hling relating to the debenture

18 offering?
19 A. Yes.

20 Q. And that was after Sunbeam had announced that
2I its1-997 financial statement should not be relied upon?

22 A. I believe so, yes.

23 Q. That was -
24 A. I think that was June 30.
25 Q. That was June 30?
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1 ,4. Yes.

2 Q. So you did oot begfu lo documeût that

3 conversation with Morgan Stanley until after Sunbeam

4 annou¡ced that its 1997 fïnancial ståtemetrr could ûot

5 be relied upon?

6 A, Yes.

7 MR. MARKOWSKI: Caa I have the question bacþ
I please.

9 (Thereupon, a portion ofthe record

10 was read by the repoler.)
11 MR. MARKOWSKI: I object, mischaracterizes

L2 his prior testimony with respect to this.

13 BY MR. CI-ARE:
14 Q. So you did not begin to document your

15 discussions with Morgan Stanley in memo form until
16 after Sunbeam had annouuced that its 1997 financial

17 statements should aot be relied upon?

18 A. Yes.

19 Q. Same question, after Sunbeam announced that

20 its 1997 financial stateúents may need to be restated"

21 that was also on June 30, 1998-

22 A. I believe so, yes.

23 Q. In drafting your JuIy 2nd, 1998 memo, did you

Z consr¡lt with Mr. Harlow about his recollection of what

25 was said on the call?

1 their entirety aud the responses were as fouoor..P" 
tut

2 Do you see that?

3 A. Yes.

4 Q. Item 4A --
5 A. Yes.

6 Q. Question fou¡ relates to the adequacy of
7 internal controls. Do you see that on the agenda?

8 A. Yes.

9 Q. And tbe response lhat was indicated on your

L0 memo says in parl "No material weaknesses in internal
1l confrols were noted.n

12 Do you see that?

L3 A. Yes.

14 Q. Do you recall Mr. Ha¡low 1çlling Morgan
15 Stanley that no material weaknesses in i¡ternal
16 conlrols were noted by Andersen?

17 ,{ Yes.

1,8 Q. Tbat's consistent with your recollection of
19 the cåll?
2t A- I believe so, y6.
2l Q. Do you remember Morgan Stanley asking that

22 question and Mr. Ha¡low providing that auswer?
23 A. Yes.

24 Q. Number eight asks, nHow aggressive is thc

25 company in its accounti¡g policies?"

Page 16ó

1 A. He reviewed it. I dont specifically
2 remember asking him.

3 Q. So you prepared a draft and Mr. Harlow
4 reviewed it?

5 ,¡u Yes.

6 Q. Do you remember any discussions with
7 Mr. Ha¡low about the draft that you had prepared or any

I changes that he asked to be made to your draft?
9 A. I dont recall, no.

10 Q. What about Mr. Gluck? Did you provide a

11 draft of the July 2nd, L998, memo to Mr. Gluck?
t2 A. No.

13 Q. Why not?

14 A. It was for Arthur Andersen's files.
15 Q. The typewritten memo that's the fi¡st two
16 pages of CPH Exhibit 123, this was your effort to
17 distill from the notes tbe questions that were asked

18 and the responses that were given on the call?
19 A. For the most part, y€s.

20 Q. The third paragraph says, "Attached is the

21 agenda as well as notes from that meeting. Mr. Savori

22 ar.d Mr. Lurie asked the questions and Mr. Harlow
23 provided responses.rl

24 A. Yes.

25 Q. "The questions from the agenda were asked in

Fâgc 168

I Do you see that?

2 .d Yes.

3 Q. There was some tes-:mony this morning about

4 bill and hold aod Encore and EFI, and those items are

5 crossedoff onpagethree.
6 A Right.

7 Q. Do you see that?

8 A. Yes.

9 Q. tooking at your typewritten meno, the
10 response that âpp€ars after item eight, "On a scale of
11 one to len, around a five or six.n

12 Do you see that?

13 ,{. Yes.

14 Q. Do you recall Mr. Ha¡low ranking how
15 aggressive Su¡beam's accounting policies are on a scale

16 ofone to ten?

l7 A. Yes. That's, I ¡66all him addressing

18 initially the issue that way.

19 Q. Okay.

20 .q. Andthengoingintosomeofttedetailwe
21 talked about earlie¡.

22 Q. But it's your recollection that on a scale of
23 one to ten, Mr. Ha¡low told Morgan Srrnley that Sunbeam

24 was about a five or six i¡ terms of the aggressiveness

25 of its accounting policies?
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I .A. Yes.

2 Q. Atrd Mr. Harlow's ranking of the

3 aggressiveness of the accounting policies were parl of
4 the same conversation when he was discussing bill and

5 hold, Encore, EPI?

6 A Yes.

7 Q. Item ten on the agenda asks whether any major

8 adjustments were recommended

9 .A- Yes.

10 MR. MOSCATO: Material.

11 MR. CLARE: Thank you, material.

L2 BY MR. CI.,ARE:

13 Q. Item ten on the agenda - my copy says major.

14 THEWTINESS: Material.
15 MR. MOSCATO: Ih sorry. Youte rigbt. My
16 abject apologies.

L7 MR. CI-ARE: That's okay.

18 Tt{E WTINESS: The Morgan Stanley letter

19 requesting the question is major and on my

20 typewrinen it's material.

21 BY MR. CT-ARE:

22 Q. Okay. So just to make sure wete all clear,

23 on page three of CPH Exhibit 123, item teD, lhe

24 question that Morgan Stanley provided to you in writing
25 was whether any major adjustments were recommended.

Page 171

I .d Yes.

2 Q. Do you have an utrderstatrrl¡ng as to why the

3 sheet thal you have he¡e as part of your exhibit says

4 Project One Time, when the projecl name was Project

5 laser?

ó A You'd have to ask the person who put ít

7 together a¡d sent it to me. I have no idea
I Q. That was my question. You dool bave any

9 undersanding of that?

10 À No, no idea

1l Q. I will repres€ût to yoú aûd I can show you

12 the documents that other people who were ou the call -
13 A- Yes.

14 Q. - got an agenda sheet that said tbe word

f5 Project l¡ser -
16 À Really? Intetesting.

l7 Q. - on it, and I watrted to know if you had any

18 explanation for why the doq¡menl lhat was atlached to

f9 CPH 123 ftom your files says Projecr One Time.

2Q A. No.

2l MR. MARKOWSKI: Wüen you represetl, Tom, lhat

22 other people on the call got a different agend4

23 what call are you referring lo, the Arthur
24 Aode¡sen call, or the call with the other

?5 accounting ñros?

Page l7O

1 A Correct.
2 Q. fud in handwriting under that it says, "Not
3 material, Encore or EPI..
4 A Yes.

5 Q. Do you remember discussing that issue with
6 Morgan Stanley; in other words, Andersen's view that

7 the Encore and EPI adjusEnents were not material?

8 A. Yes, I do remember that.

9 Q. Atrd that recollection is in fact recorded on
10 point 10 of your typewritten memo, which says no

11 material adjustnents were recorded?

72 ,â. Yes.

13 Q. Now page three of the Exhibit cPH 123 has a

14 header on it thal says Project One Time accounting due

15 diligence. Do you see that?

16 A Yes-

t7 Q. What does Project One Time refer to?

18 .{ I have no idea.

t9 Q. A¡e you aware that the project name that

20 Sunbeam had given to these acquisitions was Project
21 t ^ser?

22 A- Yeah, I recollected that from something I
23 just looked at earlier, yes.

24 Q. But that's consistent with your recollection
25 from 1998?

Page 172

1 MR. C[,ARE: Itn representiog tle Arthur
2 A¡dersen call. In facl, why dont we just mark

3 those as exhibits and lll ask you about it
4 specifically, the two documents.

5 Tm WTINESS: Okay-

6 MR. CI,ARE: This is 56.

7 (MS Exhibit Nos. 56 and 57 were ma¡ked for
I identificatioo.)
9 THEWTINESS: Okay.

10 BYMR CLARE:
11 Q. Atrd I'm showing you what's been marked as

12 Morgan Slanley Exhibit 56 and Morgan Stanley 57. These

13 are a series of faxes, two faxes from Shani Boone at

14 Morgan Stanley to M¡. Freed at Scadden Arps in
15 Exhib¡t 56 and Mr. Molitor at First Union in 57.

L6 Do you se€ that?

l7 A. Yes.

18 Q. Just looking at Exhibit 56 for a moment, the

19 second page of it is the agenda that M¡. Markowski went

20 througb with you this morning.

2L A" Yes.

22 Q. And it shows a series of accounting due

23 diligencæ calls beeinning at 11:30 a.m. and goiog
2a tbrough start':me of 1:00,

25 A- Yes.
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Page t73

I Q. And then after that, there are documents, an

2 agenda for those calls --
3 A. Yes.

4 Q. -- that are sirnilar in fornn to the ones that

5 we were just looking at attached to your typewritten
6 memo?

7 A. Yes, similar.
8 Q. Similar in form, but not identical?

9 A. I dont believe identical, but I havenï
L0 proofed them botb.
11 Q. One of the ways i¡ which they are not

12 identical is the header on the documents that were sent

13 to Mr. Freed and Mr. Moliter say Product [:ser
1.4 accounting due diligence, and the agenda that is

15 attached to your July 2nd memo says Project One Time.
16 A. Yes.

l7 Q. Do you see that?

18 A. Yes.
19 Q. And there are other differences in the agenda

20 a¡e that are, speak for themselves.

2l A. Yes.
22 Q. A¡d do you have any explanation for why your

23 agetda was different than other participants in the
24 call?

25 A. No. It would only be speculation.

Page f75.

L con¡ection with the telephone call.

2 MR. CLARE: Okay. Well, Ill show that

3 through differeot witoesses, aod well take that

4 up not on Mr" Bornstein's -¡me.

5 TIIE WITNBSS: I have oo idea.

6 BY MR. CIARE:
7 Q. Do you rec¿ll - youdonl have any

8 explanation for that discrepancy as you sit here today?

9 A. No.
10 Q. I want to go back to yourJuly 2nd, 1998,

11 memo for a moment.

12 Question 16on the agenda asks the question,

13 nCompany is conservative and leans to frrll disclosure,n

14 question mark. Do you see that?

15 ,4- Yes.

16 Q. Atrd your handwritten ûote says yes, and it's
17 circled. Do you see that?

18 ,4. Yes.

19 Q. On July 2nd, 19 -- l'm sorry, new question.

20 On Marcb 12,t998, did you or Mr. Harlow tell
21 Morgau Stanley tbat Sunbeam was conservative and leans

22 toward full disclosure?

23 A. As it relates to their financial statements,

?A yes.

25 Q. Okay. Is there a distinction there? Did you

Page 174

1 Q. But you dont have any explanation for the

2 discrepancy between the agenda that Fi¡st Union and

3 Scadden Arps had and the agenda that's attached to your

4 July 2nd --

5 A. No.

6 Q. -- 98 memo?

7 MR. MARKOWSKI: I think youVe essumed

3 ss¡ething that you havent proved yet at this
9 point in time, which is the agenda used in 56 and

10 57 was in fact tbe agenda used by those othcr
11 parties in connection with the call as opposed to
12 a d¡afr of what was ultimately seDt to
13 Mr. Bornstein and to Mr. Harlow.
14 MR. CIARE: All Ih trying to do is
15 understand whether Mr. Bornstein has any

16 i¡formation about that, and he has told me -- and

l7 coÍect me if I'm wrong - that you dont have any

18 understanding or explanation for why others that

19 v/ere on the call had a dilferent agenda than lhe

20 one attached to your July 2nd.

2l MR. MARKOWSKI: Well, that's the fact I'm

ZZ saying, I'm objecting to on the ground it assumes

23 facts not in evidence. You havent shown thaf the

24 documents attached to 56 and 57 were in fact the

25 agendas used by Scadden or by First Union in

Page f7ó
1 make any discussion with Morgan Stanley about ways in
2 which Sunbeam was trot conservative and leaned towards

3 full disclosure on the c¿ll?
4 .A- No, not that I\n awa¡e of.

5 Q. So the question was asked the company is

6 conservative and leans to full disclosure, and the

7 answer that you and M¡. Harlow gave \ras yes.

8 .4. I believe as it relates to the ñnancial
9 statements is what we were talking äbout.

10 Q. Okay. Bul did you say that, do you have a

11 recollecrion ofsaying that on tbe call?
12 A. No,Idonl.
13 Q. ADd in fact, your typewritten memo
14 6smsrializing the answers that were given to Morgan

15 Stanley answers the question yes?

16 A. Yes.

ll Q. fud that's consistent with your recollection
18 of what was said on the cål-l?

19 A Yes.
20 MR. CL,ARE: We need to take a short break to
2t change the videotape.

?2 TI{E VIDEOGRAPHER: We are now goirg off
23 videotape ûumber two. We.ll be back on videotape

24 number three- The time on tbe monitor is
25 1:30 p.m.
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Page lTl
I (Discussion held offthe record.)

2 THE VIDEOGRAPHER: We a¡e oow back on video

3 record. This is tape number tfuee. The time on

4 the monitor" 1:31 p"m"

5 BY MR CI,ARE:

6 Q. Mr. Bornstein, just before the brea& I was

7 asking you about item 16 from your July 2nd, 1998 memo.

8 And th¡s relates to the question that Morgan

9 Stânley asked about whether Sunbe¿m was conservative

10 and leans to full disclosure.

11 On the March 12, L998 accounting due

12 diligence call, did you tell Morgan $tanley that

13 Sunbeam had resisted including disclosures of its bil
14 and hotd sales in ¡ts 1997 10K?

15 ,{. Did we tell Morgan $tanlsy -
16 MR MOSCATO: Iln sorry, repeåt that

17 questioo.

18 Cfhereupor" a portion ofthe record

19 was read by the reporter.)

ZO MR. MOSCATO: A¡swer the question yes or no.

2l Did you?

22 TIIE \ITINRSS: No.

23 BY MR CI-ARE:
24 Q. Did you tell Morgan Stanley on the March 12,

25 L998 call that M¡. Gluck was resistant about disclosirg

Page 179

1 Q. A¡d one of thcm ¡elated to bill and hold

2 sales?

3 A Yes.

4 Q. And one of them relaled to the

5 ¡eclassification of restructuring reserves?

6 .4- Yes.

7 Q. A¡d there were other times that you

8 approached M¡. Gluck about disclosure issues?

9 A- Yes.

10 Q. And during those approaches to Mr. Gluck, in
t1 several of those conversations Mr. Gluck told you to

12 fuck offwben you raised those issues with him?

13 ,{ Yeah, that was pretty cornrnon.
14 Q. Atrd it happeued on a number of occasions

15 when you raised disclosure issues with Mr. Gluck?

16 A Yes.

17 Q- On the March 12,1998, accounting due

18 diligence c¡ll with Morgan $t¡nl6y, did you tell Morgan
19 Stanley i¡ words or in substance that Mr. Gluck bad

20 told you to fuck off when you had ¡aised disclosure
21 issues with him?

22 A No.
23 Q. Now the Ma¡ch 12, f998, telephone
24 oonversation was not the only time that you had an

25 opportunity to talk about Sunbe¡m with Morgan $lanlçy,'

Page 178

1 Sunbeam's bill and hold sales from the first day that
2 you had raised the issue with them until the day that
3 the 10K was filed?
4 A. I òn't know about the time period.

5 Q. BrI you didnt say that to Morgan Stanley?
6 MR. MOSATO: Didyou say those words to
7 Magan Stanley?
8 TT{E WTINES: No, I did not.
9 BYMR.CLARE:
10 a. Didyou say anything like that to Morgan
11 Stanley about Sunbeam's bill and hold disclosu¡es?
t2 A. Nq
13 0. Didyou tell Morgan Stenlsy in words or in
14 substance that Sunbeam had resisted disclosing its
L5 reclassification of restructuring reserves itr
16 connection with its 10K?
17 A. No
18 O. Ard, Mr. Bcrnsteþ IVe read your prior
19 deposition testimony, and there are a series of
20 discussions that a¡e reflected in tbat testimony that t
21 waut to ask you about.

22 Onseveral occasions during your interactions

23 with Sunbeam you approached Mr. Gluck relating to
24 disclosu¡e issues; is tbat correct?
25 A. Yes.

Page f80
1 conect?

2 A- Correct.

3 Q. You had participated in drafting sessions for
4 the offering memo in New Yo¡k?
5 A Yes.
6 Q. And during that session or sessions, did
7 Morgan Stanley ask additioual questions of you about
I Suobeam?

9 A-No.
10 Q. Is there any documeotation of those

11 conversations?
tZ A No.

13 Q. So in the course of preparing the offering
14 memorandum and the back and fofh that occurred, your
15 testimony is that at no point during those discussions

16 did Morgan Stanley ask you for i¡formation about

17 Sunbeam o¡ ils financial statements?

18 À They asked questions, but oothing specific
19 that I can recall.

20 Q. Okay. But they asked you questions duriog
21 those drafting sessions?

22 .A" Right.

23 Q. And there was a give and take in preparing

24 the offerilg memorandum?
25 ,4- Yes.
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Page 181

1 Q. And that give and take related to the subject

2 of Sunbeam?

3 A. Yes.

4 Q. Atrd that how Sunbeam would be described in

5 the offering memorandum that you were collectively
6 working on?

7 A. Yes.

8 Q. March 19, 1998, the meeting you had with
9 Mr. Tyree and others at Global Financial Press, that

10 was another opportunity that you had time to spend with
1L Morgan Stanley?

12 .{. Yes.

13 Q- A¡d how many hours would you say that you

14 spent with Morgan Stanley that eveni-ng?

15 A Ten.
16 Q. And during that evening, did Morgan Stanley

17 and its representatives ask you questions about

18 Sunbeam?

19 A. Yes.

20 Q. Mr. Bornstein, this morning and in prior
21 depositions youVe offered your opinion about Morgan
22 Stanley's due diligence, correct?
23 A Yes.
U Q. fud your opinion is that Morgan Stanley's due
25 ¡liligence in connection with the bond offering is poor?

Page 183

1 amount of due diligence that the company had done on

2 the th¡ee target acquisition companies.

3 Q. Okay. Anything else that forms the basis for
4 your opinion that Morgan Stanley's due diligence was

5 poor?

6 A. No, not that I can think of.
7 Q. Wbat were the simple questions that Morgan
8 Stanley should have asked in your opinion but didn't?
9 A. How is the company doing now? Simple as

10 that.

11 Q. Is that the only one?

72 ,au They probabty should ask more questions on
13 the financial statement. They should have probably
14 asked more detailed questions on bill and hold
L5 hansactions. They probably should have asked a lot
16 more questions on the estimates a¡d the projections
17 that Mr. Dunlap had touted. I forget what they were,
18 but basic questions.

19 Q. rüere alt of the questions that youVe just
Ð identified suggested by the public slatements that
21 Sunbeam had made?

22 A. I donï understand the question.
?i MR. MARKOWSKI: Object to the form.
U BY MR. CIARE:
25 Q. You asked, you said that Morgan Sunley

Page 182

1 A Yes.

2 Q. Can you give me the basis for your belief
3 that Morgan Stanley's due diligence for the bond
4 offering was poor?

5 ,at. Basically that they never asked very simple

6 questions that should have been asked and that, at

7 least my understanding of the people that were

8 involved, which was basically Mr. Tyree, that he was

9 very distrac{ed and had a lot of other things going on

10 and didnt really know what the hell was going on with
11 this deal basically.

12 Q. So youle identified tì.vo reasom why you

13 think Morgan Stanley's due diligence was poor.

t4 Are there any others that you can think of?

15 A. You know, that they were aware that the due

16 diligence, fina¡cial due dil¡gence that was performed

17 by Arthur Andersen & Company of Fint Alert, Signature

18 Brands and Coleman q7¿5 limited at best, and probably,

19 you know, was in a four or ñve{ay period of time.

20 Q. Now you're talking, in your arswer to my last

21 question, youte answering specifically with regard to

22 the due diligence that was performed by Morgan Stanley

23 on the target companies, correct?

24 ,4. I'm not suÍe what Morgan Stanley did on the

25 target companies, but they were aì,vare of the limited

Page 184

I shoutd have asked additional questions about the

2 financial statements, comect?

3 A Yes.
4 Q. And the assumptions that went into the

5 financial statements?

6 A. They should ask some questions on the

7 financial statements, yes.

I Q. These were Sunbeam's audited financial
9 statements that yourre referring to?

10 ,4- Yes.

11 Q. And those financial statements at le¿st for
12 L997 were publicly available?

13 A Yes.
14 Q. You said that Morgan Stanley should have

15 asked some additional questions about bill and hold.
16 A. Yes.

l7 Q. Bill and hold transactions were also publicly
18 disclosed by Sunbeam in its 1997 10K correct?

19 A. Yes.
20 Q. And were there any other questions that you
21 thhk Morgan Stanley should have asked that tbey didnl
22 besidc the ones youVe testilied to?
23 A. Specifrcally, no.
24 Q. Do you have any knowledge or information
25 about the trip that Morgan Stanley made to Sunbeam
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Page 185

t headquarters oû March 4th and 5th to conduct due

2 dihgence?
3 .dl.No.
4 Q. You werent preseût for any of those

5 meetings?

6 .4-No.
7 Q. Did anybody ever report to you what was

8 discussed during that due diligencc meeting?

9 .{. No.
10 Q. Do you have any knowledge or information
11 about Morgan Stanley's bringdown due dilþncæ
12 telephone conference with Sunbeam's management?

13 A I dont recall if I was part of thar I
14 dont believe so.

15 Q. I dont believe you were either, but do you

16 have any knowledge or inforrnation about that?

17 A No.
18 Q. Did anybody report to you what was said or
19 discussed during those telephone calls?
20 A. No.
27 Q. Specifically, the bring-down telephone calls

22 that were done with Sunbeam managemett by Morgan
23 Stanley to conduct due diligence.
24 A No.
25 Q. Do you have any knowledge or information

Page 187

1 diligence process?

2 A. No.

3 Q. Do you have any knowledge or i¡formation

4 about other documenls that Morgan Stanley reviewed as

5 part of the dus diligçoce proces:s?

6 .4-No.
7 Q. And so your opinion about Morgan Stanleyb

8 due rliligeûce is based striAly on your personal

9 interaction witb representatives ftom Morgan Stanley?

10 A Yes.

11 Q. Sodoyouhaveanybasisonewayoranother
12 to evaluate the overall due rt¡tigence oonducted by

13 Morgan Stanley in co¡nection with the bond offering?

.d No.

MR. CIARE: Why donl we break for lunch.

TI{E VIDEOGRAPHER: We are now going offvideo
record. The time on the monilor, L:42 p.m.

(Itereupou, a lu¡rch recess was taken.)

(End of Volume I)
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L about trips that were taken by Morgan Stânley to

2 Sunbeam il September of 1997 to conducl due diligence

3 oo Sunbeam?

4 ANo-
5 Q. Were you present for any of those meetings?

6 A- I dont believe so, no.

7 Q. And nobody has reported to you what was said

8 or discussed during those due diligence meetings?

9 ,4-No.
10 Q- Do you bave any knowledge or information

11 about what doøments Morgan Stanley requested and

12 received from Sunbeam manageoent?

13 A No.

14 Q. Were you involved in communicating either

15 requests from Morgan Stanley to Suobeam matragemeot or

16 communicating those documenls back fmm Sunbeam

17 managemeüt to Morgan Stanley?

18 .A- No.

19 Q. So you don't know ooe way or the other what

20 documents were requested and received by Morgan

21 Stanley?

22 A. No.

23 Q. fue you, do you have any knowledge or

24 information about the documents that were provided to

25 Morgan Stanley by Scadden Arps as p¿ut of the due
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TI{E VIDEOGRAPHEk We are now back on video

reco¡d. The time on the monitor, 2:03 p.m.

CROSS EXAMINATION (Continued)

11 BY MR CI-ARE:
12 Q. Mr. Bomstein, before the break we were

13 talking about your opinions about Morgan Stanley's due

14 diligence. You indicated in responseto oneof rny

15 questions that one of the bases for your opinion was

16 your observation ttat Mr. Tyree was distracted.

l7 Do you have any basis for that other than

18 your personal observation?

19 A During the time period trying to communic¿te

20 with him ¿¡j relk ¡6 him, he was working on another

2l deal I thi¡k at the time, I believe, and it was

22 difñc.tlt to get in touch with him if needed.

23 Q. Othe¡ than the fact that it was difficult to
24 get in touch with M¡. Tyree, do you have any basis for
25 your opinion that he was distracted?
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1 A The lack of knowledge of what I saw of what
2 he knew about the ømpany.
3 Q. But again -
4 A- That' -
5 Q. Please.

6 A That's just my opinion.
7 Q. But you don't know what steps Mr. Tyree took
8 outside of your prqsetrce to obtai¡ i¡formation or
9 knowledge about the company?
10 ,4- No.

11 Q. And do you know whether Mr. Tyree was
12 performing Sunbeam-related duties on some of the
13 occasions when you could not get in touch with him or
14 ou another deal?

15 ,4. No,Ihavenoidea.
16 Q. You dont know one way or the other?
17 ,A- No.
18 Q. I want to switch no$/ to a different topic.
L9 Back in the fi¡st quarter of 1998, you knew
20 that Sunbeam was acquiring the Coleman company,
21 cnne*f?
22 A Yes.
73 Q. And you knew that the acquisition was a stock
ù1 andcashdeal?
25 A" Yes.
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I Q. And by tha! I mean that sunbeam *ould b"t*" 
tt'

2 providing to the owners of Colema¡ cash as a portion of
3 the purchase price and stock as a portion of the

4 purehase price?

5 .4" Yes.

ó Q. Aûd that is Sunbeam sock?
7 .4- Yes.

I Q. And did you know that the acquisitiou

9 required for C-oleman (Parent) Holdings Company which

10 owned a portion of Coleman to receive over 14 million

11 shares ofSunbeam stockas part ofthe purchase price?

12 À Yes.

13 Q. You knew tbat back in the fint quårter of
14 1998?

15 .{. Yes.

16 Q. And did you also know that after the sale had

17 taken place that Coleman (Parent) Holdiags Company

18 would be a signiñcant shareholder of Sunbeam?

19 A. Yes.

20 Q. Were you informed in the fi¡st quarter of
21 1998 by anybody that C¡leman and is corporate parents

22 would be conducting thei¡ own due diligence on Sunbeam?

23 .d I wasnt aware of anYthing, no.

U Q. You were not told anything by the people at

25 Sunbeam that C.oleman or its parent corporations would
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1 representatives as pal ofthe acquisition transaction?

2 ANo.
3 Q. You were not part of any in-person oeetings

4 with Coleman (Parent) Holdings or any of its

5 representatives for that purpose?

6 .4.No.
7 Q. Any telephone conferences?

I A.No.
9 Q. Were you ever asked lo participate in an

10 accounting due diligence call with Colema¡ (Parent)

11 Holdings like the one that Morgan Staniey bad conduc{ed

12 that you participated in?

13 .ór. Not that I recall.

14 Q. Were you aware that Coleman (Parent) Holdi-ngs

15 was, aod Coleman were being represented in the

16 tra¡saction by Credit Suisse Fint Boston as their

17 investment advisor?

18 ,{ No.

19 Q. Did you have any dealings with CSFB during

ã) the first quarter of 1998?

2l .4" No.

22 Q. Did you receive any inquiries from CSFB

23 during the ñrst quarter of 1998 about Sunberm or its

24 6nancial performance?

25 .A- No.
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1 be conducting due diligence?

2 A. Not that lln aware of, no.

3 Q. Were you ever i¡formed by any source that

4 Morgan Stanley had been tâsked to perform due diligence

5 on behalf of Coleman and its corPorate Parent?

6 ANo.
7 Q. Did you receive any instruclions from Sunbeam

I about any inquiries that you might get from C-oleman

9 (ParenQ Holdings and its corporate parent?

l0 ,{ No.

11 Q. Did anybody ever tell you in words or in

12 substa¡ce not to provide Coleman (Parent) Holdings and

13 its corporate parent with any information that they

14 requested?

15 A No.

16 Q. Did anybody ever instruct you to channel all

17 information for Coleman (Pareot) Holdings through

18 Morgan Stanley?

19 .{ No.

Z0 Q. Do you have a recollection of any inquþ
21 that you received that you understood to be made on

22 behalf of Coleman (Parent) Holdings?

23 .4. No.

24 Q. A¡e you aw¡re of any due diligence that was

25 performed by C-oteman (Parent) Holdings or its
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1 Q. Are you aware of any inquiries that Andersen

2 received, even if you were not personally involved,

3 from anybody representing Coleman (Parent) Holdings?

4 A' Not that l'm aware of.

5 Q. Are you aware of any inquiries from Coleman

6 (Pareot) Holdings on the subject of Sunbeam's bill and

7 hold sales?

8 .4.No.
9 Q. Are you aware of any inquiries from anyone

10 representing Coleman (Parent) Holdings about the bill
1 1 and hold disclosures that were in Suobeam's L997 IOK?

12 A- No.

13 Q. Or whether Sunbeam was engaged i¡ bill and

14 hold sales in the fi¡st quarter of 1998?

15 A No.

16 Q. Or Sunbeam's Early Buy program?

l7 ,A. No.

18 Q. Or the Early Buy program disclosures that

19 were i-D the 1997 10K?

20 A. No.

2l Q. Or the impact of Sunbeam's Early Buy proglam

22 on Sunbeam's fi¡st quarter 1998 sales?

23 A No.

24 Q. Or Suobeam's quarter-todåte sales in the

25 fint quarter of 1998?
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1 A. No.
2 Q. At any point in time?

3 A. No.
4 Q. Are you aw¡ue of any inquiries from anyone

5 representing Coleman (Parent) Holdings after the
6 March 19, 1998, press release about Sunbeam's first
7 quarter performance?

8 A. Can you repeat the question?

9 (Ihereupon, a portion ofthe record

l0 was read by the reporter.)

11 THE WTïNESS: No, not until afrer Mr. Dunlap
t2 was terminated.

13 BY MR. CI.ARE:
14 Q. When you say not until after Mr. Dunlap was

15 terminated, it was at that point that a new matragement
16 te¡m was instatled?
17 A. Yes.

18 Q. And then inquiries were made by the new
19 management team?
20 A. Yes.

27 Q. But limili¡g ourselves to the fi¡st quarter
22 oft998 and inquiries that may have been received from
23 Coleman (Parent) Holdings during the first quarter of
24 t998, are you aware from aoy source of any inquiries
25 that were made by Coleman (Parent) Holdings or any of
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I Anderseo. Are you broadening the question now?

2 MR. CLARE: No. Any inquiries that

3 Mr. Bornstein is aware of, made to anyone, but
4 specifically within his knowledge.
5 MR. MARKOWSKI: So an inqut y to aoyone, oot
6 specifically to Arthur A¡dersen?

7 MR. CIARE: Conect.

8 TIIE WTTNESS: I'm not aware of anything.

9 BY MR. C[,ARE:
10 Q. In 1998, the ñ-rst quarter, as you prepared

11 to ¿ssist Sunbeam with these acquisitioo transactions,

12 did you have an expectation that Coleman or its
13 corporate parent might want it ask questions of Arthur
14 Andersen?

15 MR. MARKOWSKI: Object to the form of the

16 question.

L7 THE WTTNESS: I thought it was possible, yes.

18 BYMR. CLARE:
19 Q. So that thought did occur to you back in the

20 first quarter of 1998?

2l A Yes.

22 Q. And you testified that youte trot aware of
23 any inquiries that were made to Andersen and certainly
24 not to you from Coleman (Parent) Holdings or its
25 corporate parent?
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1 its representatives afte¡ the March 19, 98 press

2 release?

3 A. 
-'No.

4 Q. So no ilquiries between March 19, 1998, and
5 theend of the first quarter?

6 MR. MARKOTtrSKI: Objecttothe fonnofthe
7 question.

8 TIIE WTINESS: Not that I'm aware of, no.

9 BY MR. C[,ARE:
10 Q. Are you aware tbat on April 3rd, 1998,

11 Subeam annorrnced that its first quarter 1998 sales
t2 were, had fallen short of the fi¡st quarter 1997? Were
13 you generally aware of that?
t4 A. I believe it was the second press re¡ease. I
15 dont remember specifically what it said.
16 Q. But yourre aware that shortly after the fi¡st
17 quarter, Sunbeam issued a press release like the one I
18 just described?

79 A Yes.

20 Q. Were you aware of any inquiries from Coleman
21 (Parent) Holdings or anyone representing

22 Coleman(Parent)Holdings after that April 3r4 1998

ã press release?

U MR. MARKOWSKI: I want to make sure wehe
?5 clear here. YouVe been focusing on inquiries of
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I A. Yes.

2 Q. tn the fi¡st quarter of 1998, did you, were
3 you surprised by the lack of inquiry from Coleman
4 (Parent) Holdings or its corporate parent?

5 A. I'd say yes.

6 Q. And did you form an opinion about the quality
7 of due diligence dooe by C-oleman (Parent) Holdings on
8 Sunbeam in the fi¡st quarter of 1998?

9 MR. MARKOWSKI: Objection,lack of
10 foundation.
1L TI{E WTINESS: I wasnt aware of any that they
12 did, so if you want to repeat the question, I
13 dont know if I nnswered it.
14 BY MR. CI-ARE:
15 Q. Sure. You were surprised that they did¡t do

16 any due diligence, to your knowledge?

L7 MR. MARKOWSKI: Object to the form of tbe

18 question. MischaracterÞcs his ¡n,qwer.

19 THE WTINESS: Yes.
20 BY MR. CI,ARE:
2l Q. lf there had been inquiries that were made by
22 C-oleman, (Parent) Holdings or any of its representatives
23 to Sunbeam -- strike that, withdrawn.
24 If there had been any inquiries made by
25 Coleman (Parent) Holdings or any of its representatives
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I to Andersen about Suobeam, woüld you have expected to

2 be notiñed?

3 ,{. Yes.

4 Q. A¡d because you were the number tfuee person

5 on the Andersen teao advising Sunbeam at the time?

6 A. Yes.

? Q. And because you were the point person for

8 these acquisitioo transactions and working with Morgan

9 Stanley on its due diligence, you and M¡. Harlow?

10 A. We were working for Sunbeam on the due

11 diligeoce, not Morgan StanleY.

12 Q. C-onect, but you were working with Morgan

13 Stanley in responding to their inquiries as Part of
14 thei¡ due dilígence?

1.5 À Yes.

16 Q. And so you would exPect that if there were

1? inquiries f¡om C¡leman (ParenQ Hotdings, that you aod

18 Mr. Harlow would also be involved in those?

19 MR. MARKOWSKI: Objectto theformofthe
20 question.

2L THEWmNESS: I would rhink so, yes.

22 BY MR. CI..ARE:

23 Q. Okay. Based on the total lack of due

24 diligence that you observed from Coleman (Parent)

25 Holrtings, \¡/ould you agree with me that Morgan Stanley's

Page2OS

1 BY MR. CT-ARE:

2 Q. It was more comprehensive than the due

3 diligence performed by Coleman (Parent) Holdings?

4 MR. MARKOWSKI: Same objection.

5 THE WTINESS: I wasnt aware of any due

ó diligence done by Coleman that I was aware of.

7 BY MR. CTARE:
I Q. So Morgan Stanley did due diligence and

9 Coleman (Parent) Holdings did not, from your

10 perspective?
11 MR. IvÍARKOWSKI: Same objection.

L2 TIIE WTINESS: From my perspective, yes-

13 BY MR CI-ARE:
1.4 Q. And you were surprised by the fact that

15 Coleman (Parent) Holdings had not done any due

L6 diligence that had been di¡ected to you?

MR. MOSCATO: Itn not going to make a big

deal ofit. I kind ofhave an objection of
repeating the same question numerous times.

You can answer, [:rry,
TI{E WTINESS: I think I just stated I was

surprised.
BY MR. CIll.RE:

Q. And you were surprised back in the fi¡st
quarter of 1998?

t7
18

19

20
2t
)7
23
24
t<

Pøge2U2

1 due diligencc of Sunbeam was rnore comprehensive than

2 Colema¡ (Parent) Holdings?

3 MR. MARKOWSKI: Object, lack of foundation.

4 BY MR. C[,ARE:

5 Q. From your observation.

6 A From my observalion, Yes.

7 MR. MARKOWSKI: Same objection.

8 BY MR. CTARE:
9 Q. Sorry?

10 ,¿u From where I stood, yes.

11 Q. So from your perspective, Morgao Stanley

12 spent more time conducting due diligence of Sunbeam

13 than C.oleman (Parent) Holdings?

t4 MR. MARKOWSKI: Same objection, lack of

15 foundation.

16 THE WTINESS: From my vantage point, yes.

17 BY MR. CI,ARE:

18 Q. And from your vantage poitrt - and again,

19 that's all I'm asking you about is what you have

20 personal knowledge of * from your vantage point,

21 Morgan Stanley coûducted more comprehensive due

22 diligence than Coleman (Parent) Holdings?

23 MR. MARKOWSKI: Same objecrion-

24 THE WTINESS: I would have to say more. I
25 dont ksow how comprehensive it wÍ¡s, but more.

Page 2{X

1 A. Yes.

2 MR. MOSCATO: Part of my objection goes to

3 the fact that he's a busy man. I really would

4 appreciate it if you ¿re naking poils, just not

5 to belabor lhem.

6 MR. CI-ARE: I understand. I just want to

7 make sure, as you pointed out earlier, that the

8 reoord is clear about Mr. Bornstein's testimony.

9 MR. MOSCATO: I thitrk it's more than clear at

10 this point. Go ahead, Ib sorry to interrupt.

11 MR. CIARE: That's okaY.

12 BY MR. CT-ARE:

13 Q. Have you had experience in other engagements

14 when you were at Andersen in which you were advising

15 the client that was involved in an acquisition?

16 MR. MOSCATO: I'm sorry.

17 BY MR. CLARE:
18 Q. tn other words, besides Sunbeam, wcre you

19 involved i¡ other acquisition transactioos while you

20 were at Andersen?
21 MR. MOSCATO: ls that your question?

22 MR. CL.ARE: Yes.

23 MR. MOSCATO: My objection was to advising

24 the client about an acquisition, because I dont
25 thi.rk there is any testimonY --
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1 MR. CLARE: Thatb fine, I withd¡aw that.

2 MR. MOSCATO: Okay.

3 BY MR, CIARE:
4 Q- Were you involved in auy engagement at

5 Andersen io which Andersen was involved in responding

6 to due diligence inquiries in an acquisition setting

7 besides the Sunbeam one?

8 A Yes.

9 Q. And in those situations, were you involved in

10 receiviag or responding to requests that were made by

11 the party that was investing in Andersen's client?

L2 A Yes.

t3 Q. And were you involved in those other

14 situations in responding to requests from the

15 investor's financial advisors?

L6 ,¿u Yes.

l7 Q. And their lawyers?

18 ,{ Yes.

19 Q. Atrd in those situatioos, you had also met

20 with rhe investing companyrs accouûtaûts?

2L ,Á¡" Yes.

22 Q. But none of that happened in connection with
23 the Sunbeam acquisition of Coleman; is that right?

24 MR. MARKOWSKI: None of what?

25 MR. CL-ARE: None of those items that I just

Page207

1 .4. Yes.

2 Q. Did you think you had done an adequate job of
3 conducting due diligence on Coleman from an accounting

4 perspective?

5 MR. MOSCATO: I object.

6 BYMR. CI.ARE:
7 Q. Did you have a view at the time?

I ,4- I didr't thiok it was adequate, no.

9 Q. A¡d did you inform anybody of your view tùat

10 it was inadequate?

11 A. Tbe people I was traveling with. Yes, the

12 answer is yes.

13 Q. Wbo?

14 A Bob Gluck.

15 Q. So you told --
16 A Janet Kelly, there was another guy there, Bob

17 Tottie, I believe his name was.

18 Q. Was there aoybody from Morgan Stanley preseût

19 at that 6¿sting?

20 A No.
2I Q. D¡d you ever express that view to Morgan

22 Stanley that you thought the due rliligence that had

23 been dooe on Coleman by Sunbeam was inadequate?

U ,A. I believe I probably did, yeah.

25 Q. As you sit here today, do you have a

Page206

1 described.

2 MR. MARKOWSKI: Otiect to the form of the

3 question.
4 THE WTINESS: Ttat's all over the place, the

5 questior¡ ['m sorry.
6 BYMR.CLARE:
? Q. Okay. Did you aæompany -- Iet me withdraw

8 that.
9 Were you involved in conducting due dilþnce

10 on Coleman?

11 A. Yes.
12 Q. And you met with Coleman's outside

L3 accountants as part ofthat due diligence?

14 A Yes.

15 Q. And you asked questioris of thern about

16 Coleman's financial condition?

17 A. Yes.
18 Q. And how many days did you spend doing that

19 with Coleman specifically?
20 A. One.

2L Q. And then you spert one day each with the

22 other acquisition targets?

23 A. Yes.
24 Q. And that was as part of Sunbeam's due

25 diligence on ftleman, that one day of due diligence?

Page 208

1 recollection of when and where and to whom that

2 information was provided at Morgan Stanley?

3 A No, not speci-fically, no.

4 Q. Generally?

5 ANo.
6 Q. So you cant teslify about a particular

7 conversation that you had or a particular document that

8 was w¡itten to communicate that information to Morgan

9 Stanley?

10 À No.

11 Q. I want to switch topics to focus on the day

12 at the print shop.

13 A Okay.

14 Q. Aûd I want to sta¡t where you started earlier

15 this moming about when you were in the hotel room with
16 Mr. Brockelman watchitrg televisioa.

L7 And again, just to be clear, this was

18 March 19, 1998, the day that the press release was

19 issued?

20 A. Yes.

2L Q. fud you were watching television with
22 Mr.Brockelman?
23 A Yes.

24 Q. And it was a report on CNBC?

25 À I believe so, yeah.
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1 Q. And your recoüec'tiot is it was a text

2 crawler oû the bottom of the screen?

3 A. Yes.

4 Q. It was trot a news report with a live

5 interview or a news person that was communicating this

6 i¡formation, to the best of your recollection?

7 A- Yeah, I think I do ¡emember alive

8 conversation on it, but I'm not 100 percent sure.

9 Q. And you re¡¿ll tbat the news report indicated

10 that the fhst quarter 1998 sales might not meet

11 analysts'expectations? That was part of the news

12 report that you remember hearing?

f 3 A. Honestly, I just remember early morning

14 release Sunbeam's sales reports, sales a¡e going to be

15 below expectations. I doo't remember anything specific

16 about it.
17 Q. That was my question, was whether you

18 remcmber whether the statement in the press release

19 about first quarter 1997 sales was part of the report

20 tbat you saw.

2I A. I dont remember.

22 Q. You dont remember one way or the other?

23 A. No.
U Q. Was there any mention of Morgan Stanley in

25 the press release, the press report that you saw oû

Page 21 t
I d Yes.

2 Q. So this news report oo CNBC was nof the ñ¡st

3 time you were hearing that informatioo?

4 MR. MARKOWSKI: I'm going to object. He said

5 he cant remember whether the information about

6 tbe ñrst quarter of 97 was part of the

7 announcement.
g MR. CTARE: Atrd I dido,t ¡51 him abour that.

9 MR. MARKOWSKI: Could you read the question

10 back, please.

11 MR. CLARE: Fair enough. Now I understand

12 your objection, Bob, Iln sorry.

13 BY MR. CI.ARE:
14 Q. Was Mr. Brockelman preseo¡ when you called

15 Mr. Hartow to ask him about the, what had happened?

16 ,dt. Yes.

17 Q. About the press release?

18 A Yes.

19 Q. Aûd you said you couldnl remember whether it
20 was M¡. Ha¡low or Mr. Gluck that you ultimately got in

21 touch with from your hotel room?

22 ,A- Yes.

23 Q. Did either Mr. Ha¡low or M¡. Gluck read you

24 the entire press release over the phone?

25 A I donl remember if they did or if I got it

Page 2lO

1 CNBC?
2 A. I dont remember.

3 Q. Do you remember if there were any mention of
4 the debentu¡e offering?
5 ANo.
6 Q. Or the pending acquisitions?
7 A- I dont recall anything, no.

S Q. Was CNBC reporting on the reaction of the

9 stock ûo this news?

10 A I believe so, yeah.

11 Q. And what do you recall was the sûock price

12 thatday?
13 A I thought it went down sipnificantly. I
14 dont remember exactly what it was.

15 Q. Is that all you remember about the press

16 report that you saw?

l7 A. OnTV?
18 Q. Yes.

19 ,4- Yes.

20 Q. And at the time that you saw the press

21 release -- sorry, withdrawn.

22 At the time that you saw the press report on

23 CNBC, you knew from your prior conversation with

24 Mr. Pastrana that Sunbeam sales fo¡ the fi¡st two
25 months of 1998 were lower than the prior year, right?

?age2l2

1 faxed, I dont recall.
2 Q. Did you leam from any source during that

3 phone conversation who had drafted the press release?

4 A Idontremember.
5 Q. During that telephone conversation, was there

6 any discussion about what role, if any, Morgan Stanley

7 had in the decision to issue the press rele¿se or its

8 content?

9 A At the hotel room, no.

10 Q. The fi¡st time you had a discussion on that

11 topic was at the print shop with M¡. Tyree?

12 A. Yes.

1.3 Q. During that initial telephone call that you

14 had in yow hotet room, was there any discussion with
15 É. Harlow or Mr. Gluck about Sunbeam's ability to
16 exceed first quarter 1997 sales?

I7 MR- MARKOWSKI: Could you read that back?

18 (fhereupon, a portion ofthe record

L9 was read by the reporter.)

20 MR. MARKOWSKI: YouTe talking about

2l discussion other thao reading the text of the

22 press release?

23 MR. CL,ARE: That's conect. Any discussion

U abouttheachievability.
25 Tfm WTINESS: Not that ftn awa¡e-
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l BYMR.CIARE:
2 Q. Was there any discussion between you and

3 M¡. Hartow and Mr. Gluck about whether the press

4 release that Sunbeam had issued should be reEacted or
5 withdrawn?
6 ANo.
7 Q. Did you think that the press release should
8 be retracled or withdrawn?
9 A. No.
10 Q. Did you think the press release was false?

11 ,4- No.
12 Q. Did you think the press release was

13 misleading?
L4 A Yes.

15 Q. Did you discuss yow view that the press

L6 release *r" *isls¿rling with either M¡. Ha¡low or
t7 Ml.Gluck?
18 ,4- Again, at the hotel room, talking about the

19 hotel room?
20 Q. Yes, I am.

2l A Not that Iïn aware of.
22 Q. Was there any discussion ¿6eu¡ withholding
23 Andersen's comfort letter as a result of the issuance

24 of the press release, again focusing on the
25 conversation in the hotel room?

Page 215

1 press release was misleading.
2 A. Yes-

3 Q. But you never asked Sunbeam to withdraw or
4 retract the press release, did you?
5 A. No.
6 Q. And you did nol express that suggestion to
7 anybody internally at Sunbeam?

8 A. No.
9 Q. And/or anybody internally at Andersen?
10 A. No.
L1 Q. Or anybody at Morgan Stanley?
12 .A. No.
13 Q. And the reason that you thought it was

14 misleading is because you thought it was aggressive?

15 A. Yes.
16 Q. Is there any other reason that you thought it
17 was misleading?
18 A. The language about the reasorìs for it were I
19 thought misleading.
20 Q. [n what way?
21 A. Just IH have to look at it again, but --
22 Q. [-et's pull it out. It's Exhibit Number 14.

23 A Just the wording, changes in inventory
24 management and order pattems. ITn not really sure
25 exactly how that impacts sales.

Page2l4
I A. Not that I'm aware of, no.

2 Q. TVas there any discussion about what

3 disclosu¡e needed to be made in the offering memorandum

4 of the press release with Mr, Harlow or Mr. Gluck?

5 ,¿l.No.
6 Q. So the fi¡st time that topic was raised was

7 later at the print shop?

8 .A- Yes.

9 Q. Was there a discussios with you and

10 Mr. Harlow and Mr. Gluck about approaching Morgan

11 Stanley with that question?

12 ^4- No,

13 Q. You testified that you did ask Mr. Tyree and

14 Mr. L¡rie about what would be included in the offering

15 memora¡dum,correct?

L6 A. Yeah, I did that myself.

t7 Q. That was oû your own initiative?

18 A Yes.

19 Q. tn other words, prior to that, you had not

20 had a discussion with anybody from A¡dersen about

21 asking that question?

22 ,4- No.

23 Q. Or anybody from Sunbeam?

24 A. No.

25 Q. You stated that you held a view that the

Page216

1 Q- Could that be a reference to Sunbeam's Early
2 Buy program?

3 MR. MARKOWSKI: Object to the form of the
4 question.

5 TIIE WTINESS: I have no idea exactly at this
6 point.
7 BY MR. CT,ARE:

8 Q. But is that the way you understood it?
9 A Yes, and then the whole comment about new

10 products, because I don't believe that at that time ¿¡y
11 of the new products had sipificant sales, the new
12 products that they talked about here.
13 Q. Now you testified earlier that you discussed

14 with Morgan Stanley and the Davis Polk lawyers your
15 belief that you had that the statement in the press

16 release was aggressive, correct?
l7 A Yes.

18 Q. Did you discuss with Morgan Stanley or Davis
19 Polk these additional concerns that you had about the

20 wording of the ¡easons for the softer sales?

21 À I dont remember specifically.
22 Q. As you sit here today, can you recall any
23 discussion that you had with Morgan Stanley or Davis
?.tl Polk about the reasons stated in the press release for
25 the softer sales?
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I ,{.No.
2 Q. Did you discuss that issue with M¡. Gluck or

3 Mr. Harlow in your hotel ¡oom?

4 MR. MARKOWSKI: That issue being the

5 statement made in the press release?

6 MR. CI-ARE: About the reasons, yes.

7 TIIE WTINESS: No.

8 BYMR. CI-ARE:
9 Q. Did you raise that issue with alybody?
10 A The reasons in the press release? I dont
lL remember. I jusq I just remember focusing on the

12 $253 million number that I didnt think that was going

13 to be met and that they should have just left it at

14 lower, it's going to be lower basically.

15 Q. They, Sunbeam should havejustleft it at

16 that?
l7 A. Yeah.

18 Q. Did anyone ever tell you that Morgan Stadey
19 had been involved in drafting the press release?

20 A. Drafting specifically, no, but Tyree
21 meotioned that fhey were involved in the conversation

22 ¡hat led up to the issuance of the release.

23 Q. Wilh regard to the particular wording of the

24 pres release --

25 ,4- Ihaveno idea.

Pagc 219

I ANo.
2 Q. Mr. Tyree didnl tell you?

3 A-No.
4 Q. Or Mr. Gluck or anybody?

5 A.No.
6 Q. I watrt to go back to the discussion that you

7 had witb Mr. Tyree at the print shop. So we're leaving

I your hotel room now, and you and Mr. BrockeLnan go to

9 Global Financial Press.

10 You said that there was a meeting that you

11 had with the individuals present where you disotssed

12 the subscription for the bond offering the fact that

13 itwas oversubscribed? That was the first ¡hing thal

14 you remember when you a¡rived at the Prht shop?

15 À Yeah, I was very surprised it was

16 oversubscribed.

17 Q. Why were you surprised?

18 A Because we just had pretty devastating news

19 about the results of the company and the stock pricc

20 was going down sipificautly and the bonds were

21 oversubscribed and they were convelible bonds into

22 stocks, so I just thought it was i¡onic at best that it
23 was, the bonds were oversubscribed.

24 Q. And did the discussion of the press release

25 and whar should be put in the offering memo about the

Fage 218

r Q. You have no idea what role, if any, Morgan

2 Stanley played in the drafting of the press release

3 from any source?

4 A- Yes.

5 Q. Yes, you have --

6 A. I have no idea.

7 Q. You have no idea, thank you.

8 When was the first time you saw a hard copy

9 of the press release? Was it in your hotel room or at

10 the printer?

I I A I thitrk it was in my hotel room.

12 Q. Were you informed by anyone who had decided

13 to include the statemenl about expecting to exceed 1997

14 first quarter sales in the press release?

15 MR. MARKOWSKI: Could you read that back for

16 me, please?

17 (fhereupoo, a portioû of the record

18 was read by the reporter.)

19 TIIE WTINESS: No.

20 tsY MR CI.ARE:
2l Q. That was the portion of the press release

22 tbat you objected to, correct?

23 A. For the most part, yes.

24 Q. Atrd you dont have any understanding as to

25 who put that clause in the press release?

Pege22O

1 press release come up during that conversation?

2 ANo.
3 Q. When did that issue come up? Did it come up

4 in the cou¡se of working tbrough the offering

5 memorandum in the rtrantrer that you described?

6 A No, I'd say the fißt 15 minutes of the

? conversation we¡e about the surprise of the size of the

8 offering, and then the conversation about what happened

9 the night before aud Dunlap yelling and screaming.

10 The next 15 oinutes were based on what was

11 going to be put in the offering related to the

12 disclosure ofthe press release.

13 Q. Tell me about the conversation with lvfr. Tyree

14 and others about the night before. TelI me ever¡hiog
15 you remember about that discussion.

16 ,4- Just that there was a lot of yelling and

17 screaming, ¿¡d þunl¿p would say, nWho the hell do these

18 guys think they are making us disclose this? We're

L9 going to lose $100 million. They dont koow our

20 business." Those typesof things.

2l Q. So it was your understanding that Mr. Dunlap

22 was reluctant to issue the press release?

23 A. Yes.

24 Q. It was your understanding that Morgan Stanley

25 hrd i¡sisted that Sunbeam issue the press release, is
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I that what Mr. Tyree told you?

2 A- No, nothing about insisting.
3 Q. Or had suggested?

4 .4. tr have no idea who suggested it.
5 Q. Well, what lkn trying to get at is you

6 referenced a statement by Mr.Dunlap, "Who do these

7 guys thtuk they are, making me lose $100,000?"
8 A- I think they were talking about Arthur
9 Andersen.
10 Q. So it was your understanding that Mr. Dunlap

11 was upset with Andersen?

LZ A- Yes.

13 Q. Now lln a little conñrsed, because I thought

14 to your knowledge Andersen had not played any role in
15 the decision to issue the press release or the drafting

16 ofit.
t7 '4. No. The decision was that the information
18 needed to be disclosed to Morgan Stanley and the

19 public, or else they weren't getting that comfort
2O letler-
21 Q. Okay. And so you understood Mr. Dunlap to be

22 upset with Andersen for insisting that it be discloeed

23 to Morgan Stanley?

U A And the public.

25 Q. Aûd the public?

Page723

1 caveat to the $253 million in sales.

2 BYMR.CLARE:
3 Q. And that's the objection that you raised with
4 lvforgan Stanley?

5 ,A. Yes.

6 Q. You did¡t raise any of your other objections

7 about the wording with Morgan Stanley?

8 ,4- I dont ¡emember specifically.
9 Q. You dont remember doing it?
10 ,4- I dont think any of it should be in other

11 than really the facts as they were.
t2 Q. Which was what?
13 ,4. They werent going to make the top nrmber.
14 Q. So you didnt have any objection to that

15 information being disclosed?

16 A No.

L7 Q. You see here on the second page of CPH
18 Exhibit 14 the¡e is a cautionary statement.

19 A Yes.

20 Q. YouTe familiar with those cautionary
21 statements?

22 A- Yes.
23 Q. ln the press release that you saw or¡

24 March 19th, the hard copy that you saw included these

25 cautiona¡y statements?

Page222

1 A. Yes.

2 Q. And it was y_our understanding that unless

3 that ihformation was disclosed to the public, that

4 Andersen would withhold its comfort letter?

5 A. Unless reasonable disclosure was made, yes.

6 Q. And that if reasonable disclosure was made,

7 that Andersen would issue its comfort letter?

8 A. That's my understanding, yes.

9 Q. In terms of the discussion about what polion
10 of the press release ought to be included i¡ the

11 offering memorandum, you didnï have any objection to

12 inclurling the statement that Sunbeam might miss the

13 expectation of rilall Street analysts, did you?

L4 Did you have any objection to including that

15 portion of the press release in the offering
16 memorandum?

17 A. No.
18 Q. Your only objection was the clause that

19 follows that about net sales beiog expected to exceed

20 1997 first quartersale?

2l MR. MARKOWSKI: Objecttotheformofthe
22 question, mischaracterizes what he has said about

?3 his views of various other statements in this.

24 MR. MOSCATO: Well, answer the question.

25 THE WIINESS: My main objection was the

Pzge224

1 A. Yes.

2 Q. And these are akin to the cautionary

3 statements that you wanted to be included in the

4 offering memorandum --

5 A. Yes.

6 Q- -- to accompany the press release disclosu¡e?

7 A. Yes.

I Q. You did¡t have any objection to including
9 those cautionary statemerts in the offering memorandrm?
10 A. No.

11 Q. Did anyone from Morgan Stanley or Davis Polk

12 object to your suggestion that you include cautionary

13 language in the offering memorandum about

L4 forward-looking statemeûts or risk factors?

15 A. Not that l'm aware of, no.

t6 Q. Do you remember anybody resisting that idea?

l7 A. No.

18 Q. You testified that after this initial
19 conversation with Mr. Tyree where you raised these

20 objections, it was Mr. l¡rie who said the press release

21 would be going b verbatim?

22 A. Yes.

23 Q. Did Mr. Tyree say anything during that

24 conversation that you remember?

25 A. No, not specifically.
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I Q. Do you have any rec,ollection of, even without

2 recalling his speciñc words, what his position on that

3 was?

^^Nn5 Q- Did he ever say he disagreed with you?

6 A Idontremember.
7 Q. You don't temember him saying that?

8 ANo.
9 Q. Did you have that impression that he

l0 disagreed with you?

11 A Yes.

12 Q. But you cant recall what it was that he

13 said?

14 A. It was his counsel sitting right oext to him
15 that disagreed with me and he didn't differ his

16 opinion, so --
L7 Q. Did Mr. Lurie explain the reasons for his

18 statement that the press release would go in verbatim?

L9 A That those were the companY's

20 representations.

21. Q. So Mr. Lr¡rie told you that tbese were

22 Sunbeam's representations and that they would be

23 inctuded in Sunbeam's bond offering; is that a fai¡
24 surnmary?

25 A Yes.

Page227

1 Q. Okay. Did, so you didnt ¡hink it was

2 Mr. Tyree's decision to make ultinately?
3 ANo.
4 Q. You testified that there were at least ooe

5 and maybe more lawyers from Scadden Arps present for
6 thisdiscussiou, correct?

7 .¿t. Yes.

I Q. And they were there as lawyers to Sunbeam?

9 A Yes.

10 Q. Did they participate in this discussion?

11 ,{ I do¡I specifically remember.

12 Q. Do you remember aoy of the lawyers from

13 Scadden expressing a view as to yrhat ought to be

14 included in the Recent Development section?

15 ,4. No.

16 Q. Do you remember them agreeing or disagreeing

17 with the objection that you made?

18 A No.

19 Q. Did you solicit their view?

20 .A- Ih pretty sure that I did. I dont remember

21 specifically, though.

22 Q. Do you have an impression about the position

23 that the Scadden lawyers hadon this issue that you

24 werc discussing with Mr. Lurie and Mr. Tyree?

25 A' I think I was the only one in the room that

Page226

1 Q. Did M¡. Lurie express an independent view of
2 whether it ought to be included or not?

3 ,A. He - yes, he said he -- Yes.

4 Q. But he was -- let me put it this way. Did
5 Mr. Lurie communicate to you whether the company

6 believed the press release ought to be included

7 verbatim?

8 .4"No.
9 Q. Did you think Mr. Lurie was the final

10 decision maker as to what would go in the offering

11 memorandum?

12 .A. No, I thougbt it was the company's decision.

13 Q. So you didtrT thirk it was Mr. lnrie?
L4 .4- No.

15 Q. You didnT think it was anybody from Davis

16 Polk?

l7 Á- Anybody could have said the deal's not going

18 througb if we put this in. I mean it's thei¡ decision-

19 Q. My question is different. My question is who

20 was the, who was the final decision maker about what

21 would be i¡cluded in the Recent Development section of
22 the offering memorandum?

23 And I believe your testimony is you believe

24 that it was the company's decision ultimately.

25 À Yeah, I believe so.

PageÐß

1 bad a difference of opinion about what should be in
2 there.
3 Q. So it wasn't just Morgan Stanley and Davis
4 Polk. Your impression was that Sunbeam's lawyers,
5 ScaddeuA¡ps-
6 A, Ys.
7 Q. -- hd the same view?
8 A. Yes.

9 Q. lsthere anything else about that discussion
10 that we havent talked about today --
11 A. No
12 Q. - tht you can recall?
13 A. No
14 Q. At tht point you lefl the room and you went
15 into the pool room?
L6 A. Uhhuh.
t7 Q. Ad you called Mr. Halow?
18 A (Witæss nods head up and down.)
19 Q. Isthat a yes?

20 A- Yes.

2I Q. lh $rrt; the court reporter has to take
22 downyour verbal answers.

23 A Sorr1', I'm eating ice-

24 Q. Ad M¡. Halow conferenced in M¡. Gluck?
25 A Yes.
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1 Q. How long did you talk to Mr. Flarlow before he

2 conferenced in Mr. Gluck?

3 A Ten minutes probably.

4 Q. Do you remember anything that you díscussed

5 with Mr. Harlow specifically before you brought in
6 Mr. Gluck?

7 A- Other than the fact as we discrssed earlier

8 about my opinion ûot to put that in.
9 Q. Mr- Harlow shared your view?
10 A. Yes.

11 Q. And why did you conference in M¡. Gluck?
LZ .A- Togetatrunderstatrdingofthecompanyb,
13 what they believed what should be included, as well as

14 to get more i¡formation on the basis for 6aking the

15 statemeot.

16 Q. Because it was the company's decision about

17 what would be included in the offering memorandum?

18 ,{- Yes.
t9 Q. And that was the reason you weut to the

20 company for that?

2l ,4- Yes.

ZZ Q. Did you and Mr. Harlow attempt to or discuss

23 confereoci¡g in anybody else from Morgan Stanley?
24 A No. They were in the next room- They knew

25 what I was doing, so they knew who I was speaking with.

Page2Sl

1 Q. But you thought M¡. Fanin had -
2 A Yes.

3 Q- -- some additional information on that?

4 A Yes.

5 Q. A¡d was there a consideration or diss¡ssion

6 that the question about what should be included in the

7 offeriag memorandum might have legal implications, and

8 that's why it made sense to bring somebody from
9 Sunbe¡m's legal department into the conve¡sation?
10 A I don1 know what the thought process was, to
11 be honest with you.

LZ Q. Did that thought occur to you?

13 ,A. No, my understanding wæ he was parl of the

14 discr¡ssion in the press release.

15 Q. But did that thought occur to you that the

16 question of what ought to be included in the offering
17 memorandum might have legal implications for Sunbeam

18 and therefore a Sunbeam lawyer needed to be involved in
19 the decision mnking?

20 ,4" Yes.

2l Q. That thought occuned to you that night?
22 A As well as other counsel that were tbere,

23 yes.

24 Q. But again, it was the company's decision
25 about wbat would be included in the otrering

Pagc 230

1 Q- f understatrd that, but you or Mr- Ha¡low

2 didnt suggest to conference in somebody perhaps more

3 senior from Morgan Stanley to discuss this issue?

4 A- Never met anybody more senior from Morgan

5 Stanley so -
6 Q. That was my trext question. Did you know

7 anybody from Morgan Stanley who was working on the deal

8 other than Me Tyree?

9 A" And Tyrone ChÐng, no.

l0 Q. Other thil what you testified lo this

11 moming, do you remember anything about the discussion

12 that you had with Mr. Gluck?

f3 d No.

14 Q. And ú. Ha¡low?

15 ,¡¡" No.

16 Q. Mr.Harlowtoldyouhewasgoingtofollowup
17 with Mr. Fanin?

18 ,4- Yes.

19 Q. Did he say why he was going to follow up with
20 Mr. Fanin?

2L ,{ To discuss the issue and get supporl for the

22 sales estimates.

23 Q. Atrd Mr. Gluck had not been involved in the

24 discussion of the sales estimates lhe night before?

25 A. I have no idea.

1 memorandum, 
*"u'

2 A Yes.

3 Q. And so it would make sense that the company's
4 lawyers were involved in that decision?
5 A Conect.
6 Q. And in fact, later in the eveníng it was the
7 company's lawyers that communicated to you the
8 company's decision to include the press release

9 verbatim, corrcct?
10 A. Yes.
11 Q. tud thatwas either Mr. FaninorMiss Kelly?
12 A I believe it was Miss Kelly to Harlow, Harlow
13 to me.

14 Q. But it was your understanrling that Miss Kelly
L5 was the ultimate decision-maker on including the press
16 release ve¡batim?
77 MR. MARKOTü/SKI: Objection, lack of
18 foundation.
19 THEWTINESS: Mybelief,itwasFanin's
20 decision. It was legal çs¡rnssl, Sunbeam's legal
2l counsel.

22 BY MR. CI-{RE:
23 Q. Sunbeam's legal counsel?

24 A. In-house legal counsel.

25 Q. Just to be clear action, it's your testimony
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I that the final decision ûo include the euti¡e text of
2 the press releåse verbatim in the press release was

3 made by Sunbeam's in-house legal corrnsel?
AAa/¡*

5 MR. MARKOWSKI: Objection to lack of
6 foundation.
7 BY MR. CI..ARE:
I Q. But from your Perspective, that was true?

9 A Yes.

10 Q. You returned to the room with M¡. Brockelma¡
11 and Mr. Tyree and M¡. Lurie and the Scadden lawyers

12 were and you had a side bar conversatiou with
13 Mr. Brockel¡nan?

L4 A Ouside of the room, Yes.

L5 Q. And Mr. Brockel¡nan told you that Mr. Tyree

16 was making derogatory comments to you?

77 .{. Yes.
18 MR. MARKOIVSKI: When you say to you -
19 TIIEWIINESS: Toward me.

20 BY MR.CIARE:
Zl Q. Directed towards you while you were outside

22 of the room?

23 A Yes.
U Q. D¡d M¡. Brockelrnan tell you what he thought

25 Mr. Tyree was upset about?

Page 235

1 A. I dont recall specifically him saying that.

2 Q. Do you recall him saying that in substance?

3 A. Yes.
4 Q. A-frer you eame baek into thc room?

5 A. Yes.
6 Q. And did he elaboraæ on his reasons for that?

7 A. No.
8 Q. Did Mr. Tyree ever indicate to you that it
9 was his decision to make?
10 .A- No.
11 Q. Did he ever say to you, "I donT care what
12 you ttrink, Mr. Bomstein, we're putting it in," in
13 words or ín substance?

74 .A. Fo¡ the most parq yeah, that was the gist of
15 what was being told to me.
16 Q. And did you tell Mr. Tyree that the issue had

17 been submitted to Sunbeamb legal counsel?

18 A He was atw¿ue of that yes.

t9 Q. Because you told him?

20 A Yes.
21 Q. You told him that you had spoken with
22 Nft.Fanin?
23 A. I never spoke to Fanin, but someoue had, yes.

24 Q. You told Mr. Tyree that Andersen had raised
25 the issue with It[¡. Fanin?

Pagc 234

1 A- I think it was the fac{ that he wasnt aware

2 of the results of the sales for the filst two months,

3 where the company was.

4 Q. And it was, was that your sense as well? Did

5 you share that sense that that's what Mr- Tyree was

6 upset about?

7 A. Yes.

S Q. So Mr. Tyree, in using profanity that was

9 di¡ected towards you outside of your presence and then

1O again to you in your presence' it was your sense that

11 he was upset about aot knowing this information soooer?

12 .{ Yes.

13 Q. He wasnT using this profanity in an argument

14 with you over your objection to including tbe text of
15 lhe press release?

16 '{ No-

l7 Q. That wasn't the context of Mr' Tyree's

18 profanity?
19 A Not that I believe.

20 Q- How about raising his voice?

2l A I dont think 56.

22 Q. Did Mr. Tyree ever say to you during that

23 discussion after you had ¡eeotered the room that he

24 betieved that the press release should be included

25 verbatim in the offering memorandum?

PageL36

1 ,4- Yes.

2 Q. And at that point, what happened with regard

3 to this issue? Did everybody sit a¡d wait for --
4 A People kept working and it was several hours

5 later that the decision ñnally came back.

6 Q. So people kept working on other issues

7 related to the offering memorandum?

I A Yes.

9 Q. At that point ¡¡ rime when Mr. Tyree had this

10 discussion with you, no decision had been made about

11 what would be included in the offering memo¡andum?

lZ d C¡nect.
13 Q. During that same discussion with Mr. Tyree,

14 you indicated that he said nAre these guys fucking
15 with me? Are they going to make thei¡ numbers or not?n

16 ls that conect?
17 A Yes.

18 Q. Best of your recollec{ion of what he said?

19 A. Yes.

20 Q. Who did you understand Mr. Tyree to be

21 referring to when he said these guys?

22 A Sunbeam.

23 Q. So he wasnt saying Aadersen? He wasn't

24 refening to Andersen?

25 .4. No.
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1 Q. And he wasnt suggesting that you or
2 Mr. Brockelrnan might be fucking with him about the

3 numbers?

4 A- C-onec1.

5 Q. He seemed to be directing his anger towards
6 Sunbeam in raising this question?

7 A- Yeah. It was these guys, so it wasnt you.

8 Q. Okay. And you understood him to be referring
9 to Sunbeam?

1.0 .{ Yes.

11 Q. Did you - what did you understand him to be

12 asking, less colloquially, when he asked you that

13 question?

14 A If I thought they were goitrg to be able to
15 make tåese numbers.

16 Q. Did you think it was appropriate for him to
17 ask that question?

18 A Yes.

19 Q. Did you think it was legitimate for Mr. Tyree
Ð and Morgan Stanley to want to know that information?
2L A Yes.
22 Q. Did he appear sincere to you in wanting to
23 know thal i¡formation?
U À He seemed very upset and newous about it.
ZS Q. Did he appear to you to be concerned that

Page239

1 A. I thought it was aggressive.

2 Q. But did you think that Sunbeam's managemetrt

3 was lying to Morgan Stanley about its sales objectives?
4 ,4- No.

5 Q. Did you have any basis to suspect that that
6 was the case?

7 A. No.

8 Q. Did Mr. Tyree discuss with you in auy detail
9 the schedule of sales that's been marked at least itr

10 form as CPH Exhibit 121?

11 A No.

LZ Q. Did you have any discussions about these

13 numbe¡s beyond you expressing the view that they were
14 aggressive?

15 .{. I believe I nrentioned tlhat I 'hink they were

16 numbers on a page and they were aggressive at this
17 point i¡ time.

18 Q. Did Mr. Tyree tell you where this document
19 had come from?
20 A. No.
2I Q. Was there any discussion about the fact that
22 Morgat Stanley had spent several hours on the phone the

23 aight before going tbrougb this documeot with Sunbeam's
24 management?

25 A. No.
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1 Sunbeam's maoagement was fucking with him about their
2 abilify to meet the numbe¡s?

3 ,A. He had a concern, yes.

4 Q. And did you think that, in asking that

5 question, Mr. Tyree was being diligent in wanting to
6 fitrd out that information?
7 MR. MOSCATO: I object to that.

8 BY MR. CI,ARE:
9 Q. Did you have an impression about that?

10 A- No. I dont think he was being diligent
11 about it.
12 Q. Bu¡ you thought it was appropriate for him to
13 ask that question?

14 A Sure.

15 Q. And wbat did you tell him in response to that

16 question?

L7 A I told him what I said before. I didn't

18 think - I thought it was a stretch.

19 Q. Did you tell him in words or in substance

20 that Sunbeam was lyi.ng to Morgan Stanley about its

21 sales objeaives for the quarter?

22 A- No.

23 Q. Did you thitrk that Sunbeam was lying to

24 Morgan Stanley about its sales objectives for the

25 quarter?

Page24O

1 Q. Was therc any discussion about the fact that
2 Mr.Uai and several membe¡s of Sunbean's sales team
3 had given a presentation to Morgan Stadey about this
4 documcnt?

5 A. No.

6 Q. Was there any discussion about Sunbeam's
7 confidence in meeting these numbe¡s that are reflected
8 on the buildup, CPH 12f ?
9 . A. Not that I recall.
10 Q. Did Mr. Harlow ever tell you that Mr. Uzzi
11 was very confident about excecding the fi¡st quarter
L2 1997 numbers?

13 A. I believe he did toward later in the night.
14 Q. So later in the evening Mr- Harlow reporled
15 back to you that as a result of his additional
16 inquiries, he had been inforrred that Mr. Uzzi was very
17 confident that Sunbeam would exceed its first qualer
18 1990 sales numbers?

MR. MARKOWSKI: You said 1990 again.
MR. CL,ARE: Okay. I apotogize.

THE WTINESS: I believe thauhe board got
back to Phil. I don't know who he spoke to
specifically. I dont know, I dont think he

spoke to Uzzi directly.

19

20

21
.",

23

24

25
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1 BY MR. CLARE:

2 Q. Okay. Did you provide aûy other response to

3 Mr. Tyree about the sales buildup document except for

4 what you just testified about to say that it was

5 aggressive?

6 MR. MARKOWSKI: Other than what he testified

7 about this morning?

8 MR. CI.ARE: Well, let me ask you that.

9 BYMR.CLARE:
10 Q. Did you tell Mr. Tyree that you believed,

11 having seen this document, that it was even more

12 aggressive for Sunbeam to be projecting these sales?

13 d I donl know about more aggressive, but I, as

14 I testi-6ed to earlier, I said if they are going to

15 make it, they are goíng to nake it legitimately,

16 because Iln going to do additional procedures to ensure

17 that they do.

18 Q. We'¡e going to get to that parl of the

19 conversation in just a second. I just want to focus on

20 CPH Exhibit l2l ar.d the sales buildup sheet.

Zl A- Okay.

22 Q. tæt me know when you have that i¡ front of
23 you.

24 .{ Okay.

?S Q. You testified a moment ago that you told

Pagc243

1 that's CPH 121?

2 A- I dont recall specifically.
3 Q. Do you recall at all discussing that issue

4 with Mr. Tyree?
5 A That it was esc¿lated above where it was

6 before? No.
7 Q. Did you provide Mr. Tyree or any of the Davis

8 Polk lawyers with any information about any of the

9 customers that are listed here ou CPH Exhibit l2l?
10 A No.
11 Q. For example, did you tell Morgan Stanley

12 anything that you or Arthur Andersen knew about

13 potential orde¡s at Wal-Mart?
14 À No.
15 Q. Or past sales to that customer?

16 Â No.
17 Q. Or ordering patterns?

18 A No.
19 Q. Or beods?
20 A No.
2L Q. Did you have this information in your mind
22 about any of the customers that are listed here on CPH

23 Exhibit 1.21?

U A.No.
ZS Q. Did you have any specific information about

Page242

I Mr. Tyree that you believed the numbers on CPH

2 Exhibit 121 were just nr¡rnbers on a page; is that right?

3 A For lack of a better definition, yeah,

4 because fdidnt see support for it.
5 Q. Okay. But you didnt know, Mr. Tyree didnt
6 tell you that he had additional support beyond this

7 document -
8 ,A-No.
9 Q. - from Sunbeam sales force?

10 .{. No.
11 Q. I want to get as close as I can to fhe exact

12 word that you told Mr. Tyree in response to this

document. Can you tell me what your best recollection

is?

A I think IVe already testiñed to that.

Q. Okay. Can you tell me again, please.

,{ That I thought it was aggressive and a bunch

of numbers on a page.

Q. Now this moming, in response to a question

from M¡. Markowski, you testified to a belief that you

had after seeilg this document, that it was evetr more

aggressive.

And I want to know, did you communicate that

belief to Mr. Tyree that your skepticism about the

numbers escalated after having seen the sales buildup

r3
14

15

t6
t7
18

19

20
21,

22

23

vt
25
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I the sales or ordering pattems for these cr¡stomers that

2 night on March 19, 199E?

3 '{-No.
4 MR. MOSCATO: Is it possible to take 30

5 seconds and hunt up acup ofcoffee?

6 MR CI,ARE: Su¡e, lel's go oûllhe record-

7 THEVIDF¡GRAPIIER: Wearenowgoingoffvideo

E record. The time on ahe mon¡tor,3:01 p.m-

9 (fhereupon, a r€cess was taken.)

10 TIIE VIDEOGRAPHER: We a¡e now back oo video

11 record. Thetimeonthemonitoris3:11po.
12 BYMRCIARE:
13 Q. Mr. Bomstein, before the break we were

14 talking about your discussions with Mr. Tyree at the

15 prinl shop on the evening of March 19th.

16 You testified that you told Mr. Tyreæ you

17 were skeptical of Sunbeam's abilities lo exc€ed first

18 quafcr 1997; is thal correct?

19 .d Yes.

20 Q. Other tha¡ the word skeptical, did you use

21 any other word with M¡. Tyree to descn'be your views

22 about the achievability of that sales objective?

23 A. I might have used the word consewative.

24 Q. Inrefeningtoyourselfasaconservative
25 accounønt?
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1 A. I believe so, y6.
2 Q. And did you tell Mr. Tyree in words or in

3 substance that it was impossible for Sunbeam to excced

4 ifs first quarter 1997 sates objective, ofexceeding --

5 let me rephrase.

6 Did you tell Mr. Tyree in words or in

7 substanc¿ that it would be impossible for Sunbeam in

I the fîrst qualer of 1998 to exceed first quarter 1997

9 sales?

10 A. I dont believe I used the word impossible.

11 I think I used the words logistically ditñcult.
12 Q. Okay. So we have skeptical and logistically
13 difficult.
t4 A. I thiok those a¡e the words I used.

15 Q. A¡e there any other words that you used ir
[f talking to Mr. Tyree to describe your view of the

17 achievability of that sales objective?

18 MR. MARKOWSKI: He already -- ¡re you

19 e¡çluding what he already testified to this

20 moming? Just to get h¡m to repeat it as a memory

2L test? Because he testified on this.

22 BY MR.CTARE:
?3 Q. No, Iln asking you whether you remember using

24 any other exact words. Ih asking you for exact words.

25 A. I donT remember the exac{ words, to be

Page247

1 Q. Now when you said you did the math for them,

2 that was basis for your skepticism; is that correct,

3 the gap that existed at that poiot in time between

4 sales to date and the nu¡nber of days left in the

5 quarter? Is that the math that you're refening to?

6 À Yes.

7 Q. And you w€nt through that with Mr. Tyree and

E Mr. Lurie?
9 A Yes.

10 Q. Other than that calculation that you did, let

11 me ask you this. Did you actual.ly physically do it oul

12 on paper with Mr. f¡¡rie aad Mr. Tyree?

13 ,4. No. I did it in my head.

L4 Q. Aûd that's your testimony where you said they

15 would have to ship between l0 and $15 million a day for
16 the rest ofthe quarter?

L7 À Correct.

18 Q. And that was the basis for your statetents to

19 Mr. Tyree and Mr. I-urie about your skepticism?

20 A- That, and IVe been to every location

21 throughout the country and thought it would be

22 difñcult to ship that much product -
23 Q. Okay.

24 .4- - so quickly.
25 Q. Was it based on anythitrg else besides that?

Pagc?.46

I honest with you, so many ye¡rs.

2 Clt"reupoq a cellphone rang.)

3 1\4R- CLARE: Læt's go offthe record.

4 THEVIDEOGRAPHER: Wearenow goingoffthe
5 video record. The time on the monitor is

6 3:12 p.m.

7 (Discussion held off the record.)

I THE VIDEOGRAPIIEk We a¡e now back on video

9 record. The time on the monitor,3:18 p.m.

10 BY MR. CI,ARE:
11 Q. Mr. Bornstein, before the break [ ry¿5 ¿5king

12 you to the best of your ability to tell me the exacl

13 words that you used wíth Mr. Tyree and Mr. L,r¡¡ie in

14 de.scribing your views on the achievability of Sunbeam's

15 objective to exceed first quarter 1997 sales.

L6 And cao you testi$ beyond what you've

17 already totd me that you used the word skeptical and

18 logistically ¡lífficult to describe your exact words?

19 .A. Healthy skepticism. I did the math for them,

?-0 znd I thi¡k I testified to everything else IVe said'

2l Q. As you sit here today, other than just do the

22 math,skepticism or healthy skepticism and logistically

23 difficul! do you remember any of the exact words that

24 you used with Mr. Tyree or with Mr. Lurie?

25 A" No.

Page 248

1 A. No.
2 Q. Hadyoudoneanystudyoranalysisofsales
3 trends at Sunbeam?

4 MR. MOSCATO: You mean like a formal study or
5 analysis or any kind of understanding?

6 MR. CIARE: Any kind of understanding.

7 TIIEWITNESS: Yes.

8 BY MR. CI-AR.E:

9 Q. And what had you done?

10 A. Iust looked at quarterly results and looked

11 atsalesby month-

LZ Q. Did you have an understanding that there was

13 a history at Sunbeam of sales being back-ended at the

14 endofthequarter?
15 MR. MARKOWSKL Objectto the form of the

16 question.

t7 THEWITNESS: There was å recent history,

18 yes.

19 BY MR. CI.,ARE:
20 Q. A¡ uptake of sales i¡ the last few days or

21 weeks ofa quarter?

22 A. Yes.

23 Q. And you knew that on March 19th?

24 .d Yes.

25 Q. Was your skepticism based on anything you
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I knew about a particular customer of Sunbeam's?

2 ANo.
3 Q. You didnt have any additional information
4 about a customer?

5 A-No.
6 Q. Did you know anything, did you have any

7 additional information about the likelihood of the

8 sales coming in based on a palicular custromer or
9 conversation that you had had with a customer?

10 À No.

11 Q. Or with a member of Sunbeem's sales staff?

12 ,A- No.
13 Q. You testified that you told Mr. Tyree and

14 ùfr. Lurie an{ in the Scadden lawyer's presence, that

15 you were goiag to be conducting some additional
16 procedures at the end ofthe quarter, correct?

l7 À Yes.

18 Q. And I believe you said that your statement

19 was sornething to the effect that if they are going to

20 make tåei¡ revenue number, they are going to make it,
21 because Itn going to be sending people out to every

22 shipping dock all over the country at midtright at the

23 end of tbe quarter, correct?
24 A Yes.

?5 Q. Those were the additional procedures that you

Page 251

1 Q. And you meant it when you said it, right?

2 
^. 

Imeant it.
3 Q. And you actually followed through on it?

4 A. Yes.

5 Q. And did anybody from Morgan Stanley or Davis

6 Polk objeÆt to Andersen conducting those additional

7 procedures?

I A. Not that I'm aware of, no.

9 Q. Well, did they say anything to you in
10 response to your statement that you intended to cårry

11 out those additional procedures?

12 A. No, they didnt say a word.

13 Q. But they didnl object?

14 A. No.

15 Q. Do /ou think it would be fair for the people

16 in the room to believe that you were serious about

17 wanting to carry througb oû that statcment?

18 A. I have no idea what they waoted to believe or
19 not.
?n Q. But you said it in a serious way, you werent
21 joking a¡ound?

22 A. Right.
23 Q. Did you, in doing the math witb Mr. Tyree and

24 Mr. t urie, did you ever indicate a particular oumber

25 that you believed could be shipped on a per{ay basis

Page 250

I werc describing?
2 A Yes.

3 Q. And those arc the procedurês that you

4 discussed with Mr. Markowski this morning?

5 A. Yes.

6 Q. What was your intent of teling that to

? Morgan Stanley? tWhy did you tell Morgan Stanley you

8 were going to be doing that?

9 A. Because I was skeptical that they were going

10 to be able to make the numben.
11 Q. fud you wanted to take additional steps to

12 make sure that the first quarter 1998 sales numbers

13 that Sunbearn reporfed were right; is that conea?
L4 A. Yes.

15 Q. And that was due in part to thc pressure thal

16 you believed management was putting on the sales staff
17 to get product out the door?

18 A. Yes, for the most pd, mY decision to do

19 that was made at that point in time because of the way

ã) I was being treated by the people in the room and my

21 conservatism and wanting to make sure thaf it was

22 acínlly going to be achieved.

23 Q. Because you wanted the numbers that Sunbeam

?A rcported at the end of the quarter to be right?

25 A. Yes.

Page 252

1 through the end of the quarter by Sunbeam?

2 ,A-No.
3 Q. fud did you have a particllar number in your

4 mind about how much could be shipped by Sunbeam on a

5 per-day basis through the end oftbe first quarter?

6 ANo.
7 Q. So you didnl say that for the Neosbo

8 facility?
9 A I dont remember specifically talking about

10 any specific facility other than I visiæd I think I
11 specifically listed off the names of the locations I
12 hadvisited.

13 Q. Well, that's why 16 ¿sking you the question,

14 because you testified you told Morgao Stanley that you

15 had been to Neosho.

16 A. Yes.

L7 Q. Did you ever tell Morgan Stanley that the

18 Neosho facility can ooly ship x dollars'worth of
19 product per day?

20 A. No. Specifically, no.

2L Q. Generally?

22 À No.

23 Q. How about the Hattiesburg facility?

U ANo.
25 Q. Did you ever tell aoyone from Morgan Stânley
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I that you believed that only x dollars'worth of product
2 could be shipped from the Hattiesburg facility on a
3 per-day basis?

4 A. No.
5 Q. You testífied that you said that night at the

6 printer that "I hope to God they do make their sales

7 numbers; otherwise, you're all going to get sued."
8 A. Yes.
9 Q. Do you recall that testimony?
10 A Yes.
11 Q. That statement is not documented in your
12 March 31st, 1998, memo.
13 A Conecl.
74 Q. And you previously testified that this was an

15 off-the-cuffconnent that you had made.

16 A Yes.
l7 Q. Do you think the people in the room
18 understood it that way in the context of the discussion
19 thatyou had?

20 A. I have no idea.

21, Q. Is that the way you intended it to be taken,
22 was as an off-the-cuffcomment?
23 .4- Yes.
U Q. Did you really think fhat everybody was going
25 to get sued?

Page 255

1 the slower sales performancc tkough that point in the

2 quarter?

3 ,at. i was surprised that the bond offering was

4 going forward that night, and I made that perfectly

5 clearto people.

6 Q. How did you make that perfectly clear?

7 A- Just surprised how, that the bond offering
8 was continuing to go on and lhat the amount was much

t higher given the recent developments.

10 Q. Okay. But I want to be clea¡.

11 You said you were surprised that the bond

12 offering was going forward because of the announcement

13 that had been made that day.

14 A- Yes.

15 Q. Atrd it was bad news that was announced,

16 correct?

17 A Yes.

18 Q. It was an early waming to thc markets about

19 Sunbeam's fi nancial performance?

20 A Yes.
2l Q. Atrd you were surprised that the pricing and

22 lhe subscription of the bonds had goire as well as it
23 did ln light of that news?

24 .{ Yes.

25 Q. Were you surprised that Sunbeam was

L A. Possibility if the numbers didn't come ,i,*" 
-n

2 yeah.
3 Q. And did you tell anyone at Andersen of your
4 belief that everybody was going to get sued if the
5 numbers didnt come in?

6 Did you discuss that with anyone intemally
7 at Andersen?

8 A. Not before making that comment, no.

9 Q. Horv about afterwards?
10 A. I donï recall specifically.
11 Q. You didnt tell Nfr. Harlow that?

72 A ITn sure at some point in time I did" that I
13 made the comment, but I dont remember specifically.
14 Q. At that point in time, March 19, 1998, did
15 you think it was nec€ssary to delay the bond offering
16 a-s a result of Sunbeam's sales performance to date in
17 the first quafer of 1998?

18 A. In Ma¡ch?
19 Q. Uhhuh.
20 A. What part of March?
2I Q. On March 19th, that night at the print shop.

22 A. No, I didnt know it was a decision that I
23 needed to make, to be honest with you.

24 Q. Did yoq did that thought ever occur to you

25 that the bond offering should be delayed as a result of

Page 256

f continuing to go forward with the bond offering?
2 That's a separate question.

3 A Not su¡prised that Sunbeam wris, oo.

4 Q. Were you surprised that Sunbeam decided to

5 cootinue, given the fact that it had a fully subscribed

6 bond offering?
7 A- No, I was surprised that Morgan Stanley was

8 continuiog with il, not Sunbe'm.
9 Q. Did you tell Morgan Stanley that you were

10 surprised they were continuing with it?

11 A. Yes.

12 Q. What did you say?

13 À That I was surprised that things were

14 proceeding the way they were, given what was going on.

15 Q. Okay. Teü me exactly what you told Morgan

16 Staoley in that regard.

17 MR. MOSCATO: If you remember the exacl

18 words, use the exacl words. [f you remember i¡
19 substance, just give the substance.

20 THE WTINESS: That was in the first L5

2L minutes of the conversation, we talked about the

22 oversubscriptions oftbe bonds and what happened

23 that night. I dont know tbe exact words.

24 BY MR. CTARE:
25 Q. But I want to be clear. Your testimony is
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1 that you told Morgan Stanley that the bond offering
2 should be cancelled or delayed in light of the Sunbeam

3 sales situation?
4 ANo.
5 MR. MOSCATO: Iobject.
6 THE WTTNESS: I said I was surprised that it
7 was oontinuing to go on. I never said it should

8 be cancelled or delayed.

9 BY MR. C[-ARE:
10 Q. Did you think it should be cancelled or
11 delayed?

72 MR. MOSCATO: I thought he answered that a

13 couple of minutes ago. I mean you keep getting

74 yourself in this because you ask the same question

15 five times.

16 l:rry, answer the question again, please.

L7 I would really ask you for your sake, if
18 nothing else, not to keep covering the same

19 territory again and again. It's not helpful.
20 BYMR. CIARE:
2l Q. Well, ftn entitled to understand the surprise

22 that you expressed. And I understand and ttn nol" have

23 no intention to ask you more questioos about your

Z surprise that the bond offering was oversubscribed,
25 okay? WeVe covered that.

Page 259

t have an opinion other than being surprised.
2 Q. And as you sit here today, you donl have an

3 opinion one way or the other about whether Morgan
4 Stanley should have delayed or cancelled the bond

5 offering?
6 .4. As I sit here today, my opinion is they
7 should have, yes.

8 Q. trVith the benefit of hindsight.

9 A Yes.

10 Q. As you sat there in the conference room otr

11 March 19, 1998, did you have an opinion as to whether
12 Morgan Stanley should have cancelled or delayed the

13 bond offering?
14 A No.
15 Q. That opinion was formed after Sunbeam

16 imploded?
17 A Yes. That's a good way to put it.
18 Q. Do you need to attend to your --
19 .A. No, Itn okay. Ill do it on the next break.
?ß Q. You testified that you received a telephoûe

21 call later that evening from somebody informing you
22 thata decision had been made to include the press

aj rclease verbatim in the offering memorandum?

U A Yes.
25 Q. Up until that point in time, the group was

Page 258

I .4- Okay.

2 Q. And I understand that you were surprised that

3 the bonds had been priced the lvay they were, right?

4 À Right.

5 Q. And you were surprised that the bond offering
6 had been oversubscribed.
7 ,¡l- Yes.

I Q. Were you surprised that Morgao Stanley had

9 decided to go forward with the bond offering apart from
10 those two poitrts?

11 .{ Yes.

t2 Q. Why were you surprised?
13 A Just was, given that the stock price weot

14 down and the recent antrouncement of the information of
15 the salcs of not meeting their original forecast.

16 Q. So what did you think Morgan $ranley should

17 have done?

18 MR. MOSCATO: Objection. Did you have a

19 feeling as to what Morgan Stanley should do or
m were youjust suqprised?

2l THE WTTNESS: I was just surprised.

22 BY MR. CI.ARE:
23 Q. Did you have a feeling what Morgan Stanley

24 should have done?

25 A No, IVe never sold bonds myself, so I didnt

Pagezfi
1 working on other aspects of the offering memo.

2 A- Yes.

3 Q. You received a telephoae call?
4 .¡l- Yes.

5 Q. And then you came back into the room?

6 A I dont remember if I left the ¡oom or aot.

7 Q. Aûd did you inform those preseot that the

8 decision had been made?

9 A. Yes.

10 Q. tud what did you say?

11 A. That the decision has been made to use the

12 press release verbatim.

13 Q. Atrd did you iqform those present who had made

14 that decision?

15 .4. Yes.

16 Q. tud what did you say?

Li A That it was made by Janet Kelly. I have

18 no -- dont remember if they corroborated that or not

19 directly with them.

20 Q. Was there any other discussion beyond your
21 informing the room about Miss Kelly's decision?

22 .4. Other than to make sure that the

23 fon¡'ard-looking statement i¡fo¡uation was cross

24 referenced.

25 Q. A¡d do you know who physically accomplished
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1 that?

2 lnother words, who put in the

3 forward-looking statement cross referencing that you

4 had asked to be included?

5 .4. I think I pulled the information and gave it
6 to, I thinkTodd Freed was the guy that was taking

7 control of what was getting Put into the printer and

8 taken out.
9 Q. M¡. Freed was atr attorney at Scadden?

10 A. Yes.

11 Q. I¿ter in the morning you siped and delivered

12 a comfort letter to Morgan Stanley?

13 ,4. Yes.

14 Q. Did you disagree with the decision of
15 Andersen to issue a comfort letter in connection with

16 the bond offeriag?
l'l A No.
18 Q. Did you disagree with the decision that was

19 made by Miss Kelly to include the press release

Z) verbatim in the offering memorandum?

21, A I think IVe already said that t disagreed

22 thatit shouldnt have been in there.

23 Q. Was it your understarditrg that your

24 objections to that conclusion had been ovemrled by the

25 company?

Page 263

1 bond offering to go forward.

2 MIL MOSCATO; I dont think there is anything

3 in the record that the bond offering, that that

4 somehow was a prerequisite to the bond offering

5 goiog forward.

6 BYMR CÍ-ARE:

7 Q. Did you uoderstand that Morgan Stanley had

8 requested a comfort letter from Andersen in connection

9 with the bond offering?

l0 ,4- Yes.

11 Q. Did you understand that the offering

12 memorandum would include Sunbe¿m's audited financials?

13 A Yes.

L4 Q. Did you understand that that bond offering

15 memorandum would be registered at some later point in

16 time?

17 A- Portions of it would have.

18 Q. Including the portions that included the

19 audited financials?

20 .{. The audited financials would definitely be

21 included. Ib uot sure about the rest of it.
22 Q. Atrd you knew that evening on, at the prirt
23 shop that Andersen would have to issue iB coosetrt to

24 allow those audited fin¡ncials to be included in that

25 registered memorandum, coned?

Page262

1 .A- Yes.

2 Q. And is that why you were comfortable in
3 issuing the press release, that your objections had

4 been considered and then rejected by the company?

5 MR. MOSCATO: ITn sorry, in issuing the press

6 release?

7 MR. C[,ARE: In issuing the comfort letter.

8 MR. MOSCATO: \ilhy dont you start again?

9 BYMR.CL,ARE:
10 Q. Is that the reason why you were comfortable

11 in issuing the comfort letler, because your objections

12 had been çonsidered by the company and ovem¡led?

13 MR. MOSCATO: I dont understand the

14 question.

15 BYMR. C[.ARE:
16 Q. Herers what ITn getting at.

77 You disagreed with the conclusion of the

18 press release in the offering memorandum. WeVe

L9 covered that.

20 A Yeah.

2l Q. But you signed and delivered a comfort letter

22 lo Morgan Stanley on behalf of Arthur Andersen that

23 allowed the bond offering to go forward.

24 MR. MOSCATO: I object to that.

25 TIIE WTINESS: I don't know if it allowed the

Page264

1. A. Yes.

2 Q. So did you believe that Andersen should have

3 withheld its consent for the offering memorandum to be

4 finalized with the audited financials that night at the

5 print shop?

6 MR. MOSCATO: Objection, he didnl give his

7 consent to this offering memorandum. They just

8 didtr't. So t object. No fouudation to your

9 question.

10 BY MR. CIáRE:
11 Q. You didnt have an objection to giving the

12 comfort letter to Morgan Stanley that evening?

13 A. No.
14 Q. ADd you knew wheu you dclivered the comfort
15 letter to Morgan Stanley that Andersen audited

16 financial statementrs would be included in that offering
17 memo?

18 A. Yes.

t9 Q. A¡d you knew that Andersen's name was going

20 to be used in the offering memorandum as Sunbeam's

21 auditor?

22 A. Yes.

23 Q. And you had looked at those pages that night

24 atthe print shop?

25 A. The audited financials?
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1 Q. Yes.

2 A Yes.

3 Q. And in facl you read tfuough the offering

4 memorandum and made cross preferences, you had been

5 working oû that for the last couple ofdays leading up

6 to that, cofrect?

7 A- Correct, but you're not opining on the

8 i¡formation on the froot of the document.

9 Q. But again, you knew that Andersen's name was

10 in the offering ßemorandum?

11 A Yes.

L2 Q. Atrd you knew that that document was going to

13 be provided to the debenture investors?

\4 ,A. Yes.

15 Q. Atrd you knew that at some later point i,o time

16 portions of that offering memorandum would be

17 registered?

18 A Yes.

19 Q. In fact, you worked on the rcgistration

20 process in June, didnt you?

2l .4- Yes.

ZZ Q. Ard you knew that as Part of the registration
23 procesg Andersen would have to issue ã coosent?

24 A Yes.

25 THE WTTNESS: I need to get this faxed.

Pagc261

1 .{.No.
2 Q. When you lefi the prht shop that night, did

3 you take with you a æpy of the document CPH

4 Exhibit 121 h that form, the buildup that was provided

5 to you?

6 .4. I believe so, yes.

7 Q. And whaÇ if an¡hing, did you do with it
8 after leaving the print shop?

9 A I dont rememberspeciñcally what I didwith
10 ir.

11 Q. Generally.

L2 .4. Put it in a ñle.
t3 Q. Did you discuss it with auybody af Sunbeam?

14 ,{ Idontremember.
15 Q. Did you perform any additional procedures or

16 testing on this document, CPH Exhibit 121?

17 .4- No, not that Ih aware of.
18 Q. Putting aside the documenç did you have any

19 discussions with anybody from Sunbeam after you left
20 the print shop about Sunbeamb ñrst quarter 1998

21 sales?

22 MR. MARKOWSKI: Ever?

?3 MR. CI-ARE: Between Ma¡ch 19th or 20th, 1998,

24 and the end ofthe quarter.

25 THE WITNESS: Yeah.

Page 266

1 MR. CI-ARE: Go offthe video record.

2 TIß,VIDEOGRAPHER: Wearenowgoingoffthe
3 video record- The time on the monitor is

4 3:39 p.m.

5 (Disclssion held off the record.)

6 THE VIDEOGRAPHER: We are now back on video

7 tø¡d. The time on the monitor, 3:42 p.m.

8 BYMR CI,ARE:

9 Q. Mr. Bornstein, afrer the last conversation

10 that we discussed, the one where you informed the

11 participans in the room that ûight that a decision had

12 been made about the Recent Development section, did you

13 work amicably with Mr. Tyree foi the rest of the

14 evening?

15 ,4. For the most Part, Yeâh.

L6 Q. There were oo other issues, no other issues

1? that you cÍ¡n recall as you sit here today that came up

18 that night?

19 .A- Tb¡ee oblock in the moming, they wanted to

20 change the way that we put our debits and credits io

21 the pro formas, and I said no. That was the only other

22 issue I know that came up. It just never would have,

23 you know, just never would have gotten done.

24 Q. Other than that, is there anything else that

25 you remember?
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1 BYMR. CLARE:
2 Q. Who did you talk to?

3 A Bob Gluck- I don't remember if it was before

4 o¡ after the end of the quafler, but before anything

5 was released, Al låFever, Iæe GrífEth, Russ Kersh- I
6 believe counsel from Scadden Arps on the Coleman issue,

7 extra nro days of sales before the end of the quarter,

I afewpeople.
9 Q. Specifically in any of those convenations

10 did you disctss your skepticism that Sunbe¿m would

11 exceed is first quarter 1997 sales in the ñ¡st

12 quarterof1998?
13 MR. MARKOWSKT Can you read back the prior

14 question and answer please for me? Sorry,

15 (fhereupon, a portion ofthe re¡ord

16 was read by tbe repoler.)
L7 MR- MARKOWSKI: Now your question was about

18 Sunbeam. Mr. Bomstein gave you an answer that

19 included people other than Sunbeam.

20 Your follow-up question oonoen$ what now,

2l Tom? Sunbeam conversations?

22 MR. CL,ARE: Yes. My follow-up question is

?3 any conversations between March 19tü and the end

U oftbe fi¡st quarter with anyone from Sunbeam

25 about Sunbeam's ability to exceed first quarter
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1 1997 sales.

2 TIIE WITNESS: Not specifically that I can

3 recall between that period of time.

4 The Coleman stuffwe talked about. The sales

5 were probably after March 31st.

6 BY MR. CT-ARE:

7 Q. You are aware that Andersen issued a

8 bring-down letter to Morgan Stanley, and the date of
9 that was Ma¡ch 25th, 1998, conect?

l0 .4- Yes.

L1 Q. fud you looked at that. At any point between

12 the March 19, 1998, comfort letter and the Ma¡ch 25th,

13 1998 comfof letter, did you receive from any source

14 information about Suubeam's progress in making sales?

15 A ldontremember.
16 Q. Do you remember receiving any?

17 A. I dont remember.

18 Q. And tben lll ask the same question between

19 the time of the bring-down comfort letter and the end

20 of the quarter, do you remember receiving any

21 ioformation about Sunbeam's progress and making sales

22 iothe first quafler?

23 A- No, not specifically.
24 Q. Generally?

25 A- I dont remember.

Pegc2Tl

1 any discussions with anyone ûoo Sunbeam before the end

2 of the quarter about tbe pace at which o¡ders were

3 çqming ¡û?

4 Æ Not that lba aware of, no.

5 Q. Or that shipments were being made?

ó A Not that Iln aware of, no.

7 Q. So the oext information that you had about

8 that was not until after the end of lhe quarter and

9 after the additional procedures were done by either of
10 your colleagues to do lhe sales ortofftesting; is tùat

11 right?

12 A Sorry, can you repeat that? Losing my train

13 ofthoughthere.
14 (lhereupon, a portion ofthe record

15 was read by the reporter.)

f6 MR. MOSCATO: What do you mean by that? Whåt

l7 is that?

18 MR CLARE: About Sunbeam, about the amouot

t9 of product that was being shipped by Sunbeam.

20 MR. MARKOIilSKI: Tom, why donl you ask at

2l this poiut a cohesive question so it's clea¡ in

22 the record what you're asking.

23 MR C[.ARE: Sure.

U BY MR CI.ARE:
25 Q. At any point after - let me put it rhis way.

PageZTt

1 Q. During that time period, again, before the

2 end of the first quarter, in any of your conversations

3 with Sunbean, did you ever have ¡hem in words or i¡
4 substance what was the basis for thei¡ expectation that

5 was expressed in the press release about exceeding

6 ñrst quarter 1997 sales?

7 A- This was basically it at the time.

I Q. That was your understanding as to what it
9 was?

10 A Yes.

11 Q. Did you ask anybody from Sunbeam about that

12 document, the document you just indic¿te{ CPH

13 Exhibit 121?

14 .{ Specifically, no, but specifically about

15 sales I know between -- you know, you asked

16 specifically, but generally, you know, we were informed

17 after this they were going to contitrue to do both bill
18 and hold. So there was conversation about that and

19 procedures that needed to be done to ensure that that

20 was in accordance with the rules, and confirmations
21 were going to be signed off, et cetera.

22 Q. And that the bill and hold sales tbat Sunbeam

23 did would be accounted for properly?

U A Correct.

25 Q. But putting aside that question for a moment,

PagcTI2

1 At any point before the end of the first
2 quarter, did you have any other ínformation besides

3 what is reflected here on CPH Exhibit l2l about actual

4 or potential sales by Sunbeam in the fi¡st quarter?

5 A. I think we got information on the bill and

6 hold sales that were going to take placc prior to the

7 end of the quarter.

8 Q. But other than the bill and hold sales, did
9 you have any other information?
10 A. Not that ITn aware of.
11 Q. And when did you first leam that Sunbeam had

12 not in fact exceeded its first quarter 1997 sales in
13 the first quafer of 1998?

t4 A. Wasnt there a second press release that was

15 se¡t out? Does ímyone have a copy of that?

16 Q. Yes, I can show it to you, but was that the

17 first time you were informed?
18 A. I thitrk it was and I believe that -- I dont
19 believe that that press release was shown to Alhur
20 Andersen either, to be honest with you, so I think that

21 was the time that the compôny decided that they werent
22 gong to -- I donl know what they said.

23 MR. MOSCATO: So i¡ answer to his question,

24 the April 3rd press release is the first time you

25 learned that Sunbeam itr fact was ûot going to
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1 exceed in first quarter 1998 its first quarter

2 1997 sales figures?

3 THEWTINESS: Yes.

4 MR. CLARE: Let's mark that press release.

5 (MS Exhibit No.58 was marked for

6 identiñcation.)
7 BY MR. C[-ARE:
I Q. Mr. Bornstein, ['m showing you what's been

9 marked as Exhibit 58. Itb a multi-page document. I
10 recogni"s the fi¡st page is a fax cover sheet that you

11 probably have never seen before-

lZ A No. Can I read it, though?

13 Q. Sure.

14 A I dont want to really read this whole thing,

15 to be honest with you.

16 MR. MOSCATO: Iust answer the question.

t7 Tf{E WIINESS: Whal was the question?

18 MR. MOSCATO: Quickly and succinctly, please-

19 MR. CÍ-ARE: Well, I do waut a complete ansu/er

20 to my questions.

27 MR. MOSCATO: Well, succinaly does imply

22 oompleteness.

23 BY MR. CTARE:
24 Q. Mr. Bornsteio, Ile handed you what's been

25 marked as Morgan Stanley Exhibit 58. Itb a fax cover
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1 below first quarter of'97. Do you see that?

2 ,4- Yes.

3 Q. Did you think, did you have a reaction to

4 that figure?
5 A. Yeah. I, I wasnt sure at that point in time

6 if that w¿¡s accurate or not.

7 Q. The ñve percent figure?

8 A. Yes.

9 Q. Why not?

10 A. Because they hadnt closed their books for

1l March yet.

72 Q. Okay. Did you have a reac{ion as to whelher

13 or not you thought that Sunbeam would even be able to

14 gel that close to 97 numbers, given where they were on

15 Ma¡ch 19th when you had these discussions with
16 Mr. Tyree?

t7 A. At what point in time? In April?
18 Q. Yes.

19 A. I didû't know, I didût -- it was the sâme

20 rationale and thought process. I wasnt su¡e until --
21 I wasnt sure whether or not they would or would not.

ZZ Wotks/as s¡ill þsing done.

23 Q. Did you ever get any information as to how
Z close Sunbeem had come at the end of the first quarter

25 to achieving first quarter 1997 sales?

Page274

L sheet. Attached to it is an April 3rd, 1997 press

2 release by Sunbeam. Have you seen that?

3 A Yes.
4 Q. Have you ever seen this enti¡e document

5 before; in other words, with the cover sheet on it?

6 ANo.
7 Q. But you have seen the press release that's

8 attached to it before?

9 A I dont - I remember - I don't remember

10 seeing the press release. I remember hearing or
11 reading the ñrst paragraph about it.
12 Q. What was your reaction to hearing that news?

13 ,4- That these guys were all a bunch of fucking
14 morons. How's that?

15 Q. Which guys are you referring to?

16 A Mostly the people from Sunbeam and their

1.7 attorneys.
18 Q. Because they had issued the prior press

L9 release?

20 A Right, and they did, they had the same

2L moronic caveat again that wele not going to make this

22 number, but they are still going to make this nu¡nber.

23 Q. Was it your understanding that -- withd¡awn.

24 The April 3rd press release reports that

25 Sunbeam sales expected to be approximately 5 percent
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1 ,{- At what point in time?
2 Q. In April of 97.
3 Á- Eventually I did, yes.

4 Q. And do you recall in order of mapitude what

5 percentage they were close to reaching first quarter

6 '97 sales?

7 A- At that point in time, no.

I Q. lvl¡. Bomstein, Iln handing you what we

9 previously rnarked yesterday as Morgan Stanley

10 Exhibit 42 and ask that you take a look at it.
11 Do you recognize.his document?

12 .4- No.
L3 Q. Doyourecog¡izethisfonnofdocument?
L4 A No.
15 Q. Is the signature on the third page over

16 eagagement partner or managet, is that your signature?

L7 A. Yes.
18 Q. So you dont recogrize this docu¡nent at all

L9 or this form of document, what it was used for at

20 Andersen? That's going to be my question.

2l .4- No, I believe it's a docurnent that you sign

22 afte¡ you had a document referenced. Any document

23 where it was issued by Andersen that was needed to be

24 rcterercædby an independent person to make sure that
25 the form of the letter is in accordance with the rules
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1 and the numbers tie back, et celerâ.
2 Q. A¡d does this documenÇ Morgan Sønley 42,

3 appear to be the form for the documentation of those

4 procedures for the comfort letter dated March 19, 1998?

5 A. Appean that way, yes.

6 Q. Do you recall that comfof letter being
7 referenced in the manner that you described?

8 A. I donT remember specifically, no.

9 Q. Do you know who the person is whose initials
10 appear on pages two and apparently performed these

11 procedures?

t2 A. Yes.

13 Q. \ilho is that?

t4 A Her name was Patricia Rich.
15 Q. And did you work with Miss Rich on the
16 March 19th, 98 comfort letter?
L7 A. She referenced it. I donl remember
18 specifically working with her oo it.
19 Q. fud when you say she referenced it, can you

20 describe for those not familía¡ with that procedure

2l what that means?

22 A, You would read the documenÇ make sure it's
23 in accordance with the specific language that's
24 required by -- I dont know what rules they are

25 auymore, to be honest with you, and then to make sure

Page279.

1 A Those are the letters that we tooked at

2 earher that were on Suobeam letterhead issued to

3 Arthur Andersen.

4 Q. And as part of Andenen's work on comfort
5 letters, Andersen requests a management representalion

6 letter for the items that are discussed in the comfort
7 letter; is that correct, at leasl some of them?

8 A. Some of them, yeah.

9 Q. And would A¡dersen be able to issue a comfort
1.0 letter unless it had a management representation
11 letter?

12 In other words, did Andersen procedures allow
13 that, to your knowledge?

14 A. I donl believe so, but I'm nol certain.

15 Q. Have you ever been involved in issuing a

16 comfort letter where there wasnt a managemeot

17 representation letter that would back it up?

18 A. Not that I recall.
19 Q. What role does Andersen have in drafling
20 management representation letters typically?
2L A. They draft quite a bit of it.
22 Q. So the initial draft of a management
23 representation letler is done at Atrdersen, worked oD,

24 and then at some point provided to management for
25 review, approval and signature?

PagcTlS

I that the nu¡nbers tie back to the supporting work papers

2 at Andenen's work.
3 Q. And it was Miss Rich that performed those

4 procedures for the March 19th comfort letter, to the
5 best of your recollection?
6 A Yes, what it says here.
7 Q. Youdonthavearecollectionofworkingwith
I heronthat?
9 ANo.
10 Q. Do you have a recollection of Miss Rich
11 raising any issues with you in her work done
12 referencing the March 19th comfort letter?
13 A I don't recâll one way or the other.
14 Q. On the second page, item number four,
15 procedure states that "If applicable, trace information
1.6 regarding contingencies, litigation or uncertainties to
17 the financial statements and to legal or management
18 representation letters or other source documents in the

19 working papers.n

20 Do you see that?

2l .4- Yes.

22 Q. Is that one of the referencing procedures

23 that you just described?

U A That's wbåt it says here.

25 Q. What's a management representation letter?
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I A I donT know the procedure, but if itb at

2 Andersen or at the clienf, but yeah.

3 Q. Do you recall that beilg done in connection
4 with these comfort letters and these management

5 representation letters that were in March of 1998 in
6 con¡ection with the bond offering?
? A- I dont recall specifically, but I'm sure

8 that that is what happened.

9 Q. I'm going to hand you the next document that
10 was ma¡ked yesterday as Morgan Stanley Exhibit 43.

11 A Thisisagoodoue.
t2 MR. MOSCATO: Ill give you my copy.
13 THE WITNESS: Keep that for my files- Okay.
14 BY MR CI,ARE:
15 Q. Ile handed you what's been marked as Morgan
16 Stanley Exhibit 43, a document entitled Post Audit
17 Review for Subsequent Material T¡ansactions and Events
18 After the Date of the Auditor's Report.
19 Do you sce that title on the page?

20 A. Yes.

2l Q. A-ûd do you recognize the ha¡dwriting on the

22 bottom of the fi¡st page to be yours?

23 A For the most part, yeah. Phil Harlow, look
24 like he sþed it also.

25 Q. So the¡e is some handwriting and then there
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1 is a signatrue by you and a date?

2 A- Ye¿h, the handwriting is mine.

3 Q. And then there is a signature by lvfr- Harlow?

4 Æ Correet"

5 Q. And the witing there appears to be the date,

6 is that a thre€, is that March 98?

7 A Yes.

8 Q. What is this document and how is it used

9 internally at Andersen?

10 A. It's a checklist that's done to go through

11 their requirements to do a post audit review and allow
12 Andersen to issue a consent to update their opinion.
13 Q. And a document like this and the procedures

14 that a¡e described in this document arc used in
15 connection with -
16 A The registration statement, I think a 133

17 regishation statement, or 33 Act registration
18 statement.
19 Q. It was your understanding in Ma¡ch of 98
ã) that the Sunbeam convertible debeuture offering would
21 be registered in that way?

22 A Eventually, yes.

23 Q. And did you prepare or mark on this document

24 in March of 1998 in anticipation of that work on the

25 registration?

Pagc 283

I Q. Is that the date that you would have made

2 that notation on the document?

3 ,au I dont know what I, if I reviewed it the

4 same day or not.

5 Q. Would this document have to be completed

6 under Andersenb i¡ternal procedures before a comfort

7 letter like the one on March 19th could be issued to

8 Morgan Stanley?

9 A" The form mig[t not necessarily have to be

10 filled out, but lhe work should have been done.

11 Q. Sothatrheseproceduresfhataredescribed

12 here in Morgan Sønley Exhibit 43 would need to be

13 oompleted in March of 1998 before the offering
14 oemorandum could be completed?

15 MRMOSCATO: Theofferingmemorandumorthe
16 comfort letter?

17 BY MR. CT.ARE:

18 Q. Well, let's start with the comfort letter.

19 Before the comfort lener could be issued?

20 A Yes.

2L Q. fud before the offering memorand¡rm would be

22 finahzeÅ?

23 .4. Idontrecallspecificallyaboutlbat
U Q. Your bandwriting here indicates that the post

25 audit work and 4P187 work was done in its entirety as
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I ÀNo.
2 Q. The handwriting at the bottom of the first
3 page, can you read that as best you cao for me?

4 A Says, "No consent required on sectioo 144

5 offering; however, PAR," which 6gens poSt audit review,

6 nwork and AP t87 work done in its entirety as the

7 ñrú's nÍ¡me appears in the financial statementrs

8 included with this document. Work done herein

9 sufficient as if we were to issue our co¡sent."

10 Q. \ryhat are you communicating here?

11 MR. MOSCATO: I object. It's PerfeÆtly

12 clear.

13 Are you communicating atrythiûg other than

14 what's written in the plain wordiog of this note?

15 TtfE WITNESS: No.

16 BY MR. CL.ARE:

t7 Q. Afld you wrote those words in March of 1998?

18 .A- Yes.

19 Q. Aûd you signed your o¡rme below those words in

20 March of 1998?

2L A Yes.

22 Q. e¡¿ the date on the front of the document

23 that discusses post audit review baving been completed

24 is Ma¡ch 16, 1998, do you see that?

25 A Yes.
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I the fi¡m's trame appears in the F1.

2 C-an you tcll me what 4P187 --

3 A" That's fina¡cial statements.

4 Q. Appears in the financial statements included

5 \r¡ith rhis document.

6 A Yeah.

7 Q. Can you tell me what 4P187 refers to?

8 A- This document. lf you look o¡ the bottom

9 left-hand corner, it says AA & Company,4P187.
10 Q. I see. So you're stating here io the

11 handwritten notation that the post audit wo¡k that was

12 done by Andersen and the procedures that were performed

13 that are described in Morgau Stanley Exhibit 43 were

14 done as if Andersen would be issuing a formal coosent

15 for the i¡clusion of its audited financials in the

16 financial offering memorandum; is that conect?

l7 A. Yes.

18 Q. So the standard of care that A¡dersen used in
19 going through its internal procedures was the same as

20 if it were required to issue a formal consent?

2l A. Yes.

22 Q. That's what you're communicating here in
23 March of 1998?

24 A- Yes.

25 THE \IIDEOGRAPÍIER: lffe have to chaoge the
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I tape.

2 We are now going off video record on tape

3 oumber three. Well be back on tape number four.

4 The time e¡ the monitor,4:09 p.m.

5 (Dir"ussion held offthe record.)

6 TIIE VIDEOGRAPIIEk We are now back on video

7 rcco¡d, tape number four. The time on the moniûor

I is 4:10 p.m-

9 BYMRCT.ARE:
10 Q. Mr. Bornstein, I watrt to have you turn over

11 to the second page of Exhibit 43. A¡d the ñrst

12 procedure, I'd like to ask you to read thaÇ please, to

13 yourself.

14 A. Okay.

15 Q. And this procedure requires that somebody

16 from Ande¡sen read túe enfüe registration stateEetrt

17 includbg the prospectus and perform certain

18 procedures, coÍect?
19 A- Yes.

20 Q. And it requires Andersen to cross reference

21 amounts in the narrative sectiot to similar amounts in

22 the audited ñrancials, correct?

23 A Cone¿L

24 Q. Atrd ascertain that there are no

25 inconsistençi¿5 6¡ 66nflist between the narrativc
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I management representation letter that you looked at

2 this momingwith Mr. Markowski.
3 .{ Is it exactly the same or is it different?
4 Q. It's another copy.

5 ,A. Okay.
6 Q. And you see it's signed on page three by the

7 same group of individuals that you discussed this
8 moming.
9 À Okay.
10 Q. What role did you personally play in d¡afting
11 the management representation letters for the comfof
L2 letters that were issued to Morgan $tenlsy in the fi¡st
13 quarter of 1998?

14 ,A. I dont remember specifically.
15 Q. Do you rcmember having seen drafts?

16 ^A. Yes.

l7 Q. Before they were issued and commenting on

18 them?

19 ,4- I believe so, y6.
20 Q. Did you discuss as part of your work on the
21 management representation letters with Sunbeam

22 management the contents of the letter?
n .A- I dont. remember specifically myself doing
24 that.
25 Q. Who was working with you on the management
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1 section and the audited financials, conect?

2 A Yes.

3 Q. And your initials are listed to the right?

4 .4- Yes.

5 Q. And did you perform those procedures with

6 regard to the offering memorandum?

7 ,A" Yes.

I Q. And you performed those procedures in March

9 of 1998?

1O A. Yes.

11 Q. On Ma¡ch l9th, 1998, or before? In other

12 words, befo¡e the offering memorandum was finalized or

13 printed at Global Financial Press?

L4 ,4- Before and during.

15 Q. Those procedures were not carried out any

16 riñe alftef that evening at the printer?

l7 A They were performed after, but on different

18 documents.

19 Q. Conect, but with respect to the offering

20 memorandr¡m, those procedures were performed before you

21 left the printer that morning?

22 .4" Yes.

23 Q, I'm goirg to hand you the next exhibit.

24 That's Morgan Stanley Exhibit 44.

25 This is another copy of the March 16, 1998
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I representationletter?

2 A- I believe Den¡is Pastra¡a.

3 Q. Did as far as you know a¡d can recall, did

4 you have any discussions with Mr. Pastrana about what

5 Sunbeam management would or would not be ç,illing to

ó represent in tbe rD¿magement letter?

7 ANo.
8 Q. Did you have aoy conversations with anyone in

9 Sunbeam ma¡agemeot about what Suûb€an management would

10 be willing or not willing to reprcseût in a mâtragemeût

11 letter?

12 A. Not that I recall.

13 Q. I hand you tüe next documeût, Morgatr Statrley

14 Exhibit 45. Just let me know when youle ready.

15 A. Okay.

16 Q. This is an undated draft, appcars to be an

17 undated drafr of the ma¡agement representation, of a

18 management representatioû letter. Do you see that?

19 À Yes.

n Q. Ifyoulooki¡formatildstyleitbsimilar
21 to the representation letter lhat we just looked at
22 A. Okay.

8 Q. Ifyouh¡rooverandlookatthesecoadpage

?A of lhe document on iæm eight there is a table of
25 i¡formation lhere. Do you see that?
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1 Á- Table of information?

2 Q. Well, there is net sales and net iûcome

3 information for two different time periods.

4 A" I'm sorry, what prge?

5 Q. On the second page.

6 A- Rigbt okay.

7 Q. Okay? And you discussed with M¡. Markowski

I this morning tlat net i¡come and loss i¡formation was

9 one item that would be i¡cluded in the management

10 representation ¡etter; do you see that?

11 A- RiB¡t.

12 Q. Are you able to place this dr¿fr of the

13 management representation letter in -"ne in aoy way by

14 looking at this?

15 A. No.

f6 Q. And you recall that there were two different

17 managerrent representation issues issued? There was one

18 in con¡eaion with the fi¡st comfort letter aod then a

19 second one that was issued i¡ connection with the

20 bring-down letter?

2L Do you remember that &om this morning?

22 A. Yes.

?3 Q. Are you able to reco8nize this as a draft of
24 the second management comfort letter?

25 MR. MOSCATO: One way or the other? Yes or
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1 described in the preccding paragraph, management

2 believes that net sales for the fi¡st quarter of fiscal

3 1998 will exceed net sales ofthe first quarterof
4 fiscal 1997."

5 Do you see that?

6 A. Yes.

7 Q. And that's a similar statement to the one

I that was included in the press release?

9 .4- Conect.
10 Q. Do you recall in your work on the management

11 representation letter discussing that provision?

12 A No, Idont. Sorry.

13 Q. Do you rccall any discussion about whelher

14 Andersen wanted a representatiot, an affirmative

15 representation from Sunbeam's ma¡ragement that it had

16 that expeclation?

l7 A. It was already úade ir the press rele¿sc. I
18 dont believe so.

19 MR. MOSCATO: The answer is yes or no. It's
20 getting late in the day.

2l Tt{E WIINESS: I think the a¡s-wer was no. Cât
22 you r¡oswer - read the Questiou agein.

23 (fhereupon, a portion of the record

24 was read by the reporter.)
?5 THE WTINESS: I dont, I dont remember.

1

2
3
4
5
6
7
8
9

10

L1
t2
13

t4
15

16

L7
18

19

20
2t
22
23

24
25
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no.

TIIE WIINESS: This is a draft of the second?

BYMR. CI,ARE:
Q. Yes.
A. No, I can't.

Q. You canï tell which version it's a draft of?

MR. N,ÍARKOWSKI: Ilnsorry, I missed the

tluead here. Are you asking whether this is a

version of the March 25?

MR. CIARE: Iln asking if he can place it in
time as to whether it's a drafr of the initial
March 16th management representation letter or
whether it's a d¡aft of the March 25

representation letter.
MR. MARKOWSKL Actrnlly I guess it's

March 23. ITn sorry to mislead you. I think it
was Ma¡ch 23.

TIIE WTINESS: I tave no idea one way or the

other.

BYMR. CT,ARE:

Q. Okay. If you turn to the last page of the

docr¡rnent -- next-to-the-last page, page marked Bates

number CPH 00441653, item ten-

A. Right.

Q. [t states, 'Despite the decrease in net sales

Page292

1 BYMR. CI,ARE:
2 Q. I\n going to hand you the next exhib¡t that's

3 Morgan Sranley Exhibit 46. It appeas to be another

4 draft of the management representation letter. Do you

5 see that?

6 ,¿t. tihhuh.
7 Q. And this documenl, Exhibit46, has a fax line
8 across the top of the page indicating it was faxed on

9 March ær4 1998. Do you see that?

10 A Yes.

11 Q. Do you recognize that fax number?

12 A Yeah, I, it looks vaguely familia¡. t donï
13 know exactly where it is.

t4 Q. It appears that this fax was sent by somebody

15 on March 23rd, 1998.

16 Is this your handwriting on Morgan Stanley

17 Exhibir 46?

18 ,{ On page one it is, but not on page four, I
19 guess, on the top.
20 Q. So the edit that's rnade on the fi¡st page is

21 an edit that you made, correct?
22 A Yes.

23 Q. Atrd the edit that was made to paragraph ten,

24 somebody else's handwriting?
?5 d Right.
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1 Q. Do you know whose handwriting that is? Do
2 yonræognzeit!
3 A.No.
¿1 Q. Again, on the last page. The edited
5 paragraph ten.

6 .4- No.

7 Q. IU like you to keep tlat in front of you for
I just a minute while I hand you the next document,

9 Morgan $tanl6y Exhibit 47, which is the March 23rd,

10 1998 management representation letter.

11 A- Okay.
12 Q. Now weVe looked at a couple of drafts of
13 representafion letter, Exhibits 45 and 46, that
14 included a paragraph --
15 A Rieht.
16 Q. - stating that management believed it would
17 exceed firstquarærsales in 1997. Conect?
18 ,A. ITn sorry, just give me one minute so I can

19 get my bearing here. Say it again.

20 Q. The drafts that weVe been looking aÇ

21 E)ùibits 45 and 46, have a paragraph ten that strates an

22 expec:lation by management regarding oet sales in the
23 fi¡st quarter of 1998 exceeding net sales in the fi¡st
24 quarterofl99T.
25 .4. Right

Page295

I MR. MOSCATO: You mean this was - what you

2 wanted someooe to do was do a draft of the

3 bringdown, and they pulled the comfort instead?

4 Tt{E WTTNESS: No, no. lVhat ITn saying is we

5 did a rep leffer, March 16th.

6 MR. MOSCATO: I'm sorry.
7 THE WTINESS: So I know we did a rep letter

I tbe 16th E'ith tbe $2 billion on there, or u'hatever

9 the number was.

10 A¡d I remember reviewing this one and it
11 showing 1.3 million, which was the original
L2 amount.
13 So after reading the first paragraph, Ijust
14 said this is the wrong one. You must be updating

15 the wrong ñle. And I never reviewed the rest of
16 ft.

L7 BY MR. CTARE:
18 Q. Okay. WelI, the March t6th rep letter that
19 you have in front of you, which is Morgan Stanley
20 Exhibit 44, as the final version a.lso does not contain
21 that paragraph that we were looking at in drafts.
22 A- Yeah, I never saw that paragraph before.
23 Q. So you dont have any information about who

24 put it in?

25 A No.

Page294

1 Q. But that paragraph does not appear in the

2 Marçþ 23rd,1998 representation letter as it was

3 finally signed.
4 Do you have any knowledge or i¡formation
5 about how that paragraph got deleted?

6 .4- Actually I, it's actually coming back to me

7 whathappenedhere.

I Iremember, Iremembergetting-Ido
9 remember getting this fax and starting to review it.
10 Q. Okay. Just to be clear -
11 A. Fa+ I remember getting the fax that's dated

12 whateve¡ it is,323198.
13 Q. Morgan Stanley Exhibit 46?

L4 A. Yeah.

15 Q. Okay. I remember ¡e¿rling the first page, I
16 read the first paragraph, aud then basically just

17 stopping and calling and saying weVe already done a

18 rep letter dated March lóth. You guys are pulling from
19 the wrong file. I remember I stopped reviewing this.
m Folowme?
2l There is a rep letter dated the 16th.

22 a. Richt.
23 A We had updated the 23rd. So whoever sta¡ted

24 working on this pulled a di-fferent file to sta¡t

25 updating.

Page296

1 Q. Or why it was taken out?
2 .4-No.
3 Q. Or why it does not appear in lhe March 16th

4 version ofthe rep letter?

5 A None whatsoever.

6 Q. Or the March 23rd version?

7 A. No.

I Q. Now you worked on the 1997 audit?
9 A- Yes.

10 Q. Do you believe as you sit bere today that

11 Sunbeam withheld material information from you in
12 coonection with the 1997 audit?

13 A. As I sit here today? Yes.
14 Q. And now those subjects, the audit and the

15 work that was done on the restatement were covered in
16 deøil io your prior depositions, and Iln not going to
17 ask you to go through them in detail, but in general,

18 do you believc that Sunbeam withleld material
19 informatio¡ from Andersen regarding its ¡eserves?

20 MR. MOSCATO: I'm going to make an objection.
2l Years ago in front ofthe SEC he gave exhaustive
22 testimony about what he thought Sunbeam had
23 misrepresented and concealed from him and what
24 they didnt.
25 I really think i¡þ unfair and really not
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I tenibly productive ûo get hto it again now.
2 There is a fi¡ll, complete record of his testimony
3 on that subject when it was a lot closer to the
4 events"

5 And my concern is any testimony he gives now
6 will necessarily be incomplete. I don't believe
7 he has reviewed any of that testimony, and it's
8 been six years nor¡/.

9 MR. CI-ARE: Okay.
10 MR. MOSCATO: That's my objection. So, you
11 know, I guess Ill let him ârìswer, but under the

L2 caveat that I cant imagine he is capable of
73 giving anything close to a complete ¡nswer at this
14 time.

15 MR. CLARE: Okay,I will accept that, and as

16 I mentioned to you at the outset of this
L7 questionins ftn not going to belabor the point.

18 IVe read that prior testimony and I believe that
19 it is a complete recÆunt, ¡ecitation of your
20 testimony in this regard, and Itn oo¡ ¡¡s¡ding to
21 replow it and Itn not trying to play gotcha with
ZZ you and identify other areas.

23 ITn just trying to understand the general

U subject areas, we talked about a number of them
?5 today, in connection with what information Morgan

Page 299

I A- Yes.
2 Q- And you did a number of additional
3 proccdures?

4 A. Yes.

5 Q. And those interviews a¡d those additioual
6 procedures resulted in you and Anderseo having
7 information about Sunbeam that it didnt have i¡
I connection with the 1997 audit; is that conect?
9 A Yes.

10 Q. A lot mors itrformation?
11 ,4. Yes.
12 Q. Okay. And those interviews and those
13 additional procedures also resulted in Anderscn and you

14 having information about Sunbeam that it didnt have in
15 the first quarter of 1998?

t6 A. Yes.
t7 Q. fud it was at that point that you concluded
18 that Sunbeam had withheld material information from
19 Andersen?

20 MR. MOSCATO: That pointbeing during the
2l restatementprocess?
22 MR. CI"ARE: During the restatement process.

23 TIIE \ilïINESS: For the most part, yes.

24 BY MR. CI.ARE:
25 Q. Is that a fair statement?

Page 298

1 Stanley asked about and what information we had

2 when we, Morgan Slanley, were doing the due

3 diligence.

4 BY MR. CI,ARE:

5 Q. So I guess let me just ask you this general

6 question.

7 As you sit here today, do you have aoy reason

8 to know that Morgan Stanley had more informalion than

9 Anderseo i¡ the first quarterof 1998?

10 MR N4ARKOWSKI: On what subject?

11 MR CLARE: Well, on any subject.

L2 THE WTINESS: I have no idea what they had or
13 did¡t have.

14 BY MR- CI-ARE:
15 Q. You felt, though, that Sunbeam had w¡thheld

16 malerial i¡formation from Andersen on a number of
17 dilferent areas, correct?

18 MR. MOSCATO: Objection, can you please pin
19 dowo when he came 1o that frame of mind?

20 BY MR. CI,ARE:
2l Q. You worked on the reslatemeüt investigation,
22 ænect?
23 A Yes.

24 Q. Aûd as part of the restatement investigation,
25 you conducted i¡tewiews of Sunbeam employees?

Pagc 3tÐ
1 A That made it pretty iron clad that that was
2 the case, yes.

3 Q. Did you consider the information that was
4 withheld by Sunbeam from Andersen to be material?
5 A. Yes.
6 Q. And as you sit here today, do you consider
7 the information that was withheld by Sunbeam from
I Andersen to be irnportant to an understatrditrg of
9 Sunbeamb business?

10 A. Yes.
11 Q. Andasyousitheretoday,doyouhaveany
12 reason to believe as a result of your work on the
13 restaternent investigation that Morgan Stanley had
14 information about Sunbeam that was withheld from
15 Andersen?

16 .d I have no idea.
17 Q. Do you have any information that occurs ûo

18 you today as a result of your work on the restatement
19 investigation where you said Morgan Stanley knew x
20 factsand we, Andersen, did not?
2l MR. MOSCATO: I:rry, the question is do you
22 have any infonnation? So the answer is either
23 yes, you do have information, or no, you dont
24 have infonnation.
25 THE \TTINESS: I think there is information --
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I lle come 10 uûderstand that there was fuformation

2 givet to Morgan Stanley that wasnt given to

3 ArthurAndersen. Is that your question?

4 BYMR. CI,,.{RE:

5 Q. Sure. Now tell me what that i¡formation was'

6 A Just reading the - you know, I cant tell

7 you if it's true or trot. Reading the complaints.

8 Q. Oh, the complaints that were filed in this

9 lawsuit?

10 .A. Rigbt.

11 Q. So putting aside the allegations that are

12 made in the complaints that were filed in this lawsuit'

13 and I want you to exclude them from your mind because

14 those are legal allegations that were made and have not

15 been proven and therc is no evidence has been submitted

16 yet to support them, but based than your own personal

17 knowledge and recollectioo of the eveots -
18 A lthhk-
tg MR. MOSCATO: Iæt him finish.

20 BY MR. CI,ARE:
2l Q. Based on yourown persoaal knowledge and

22 eveats, involved iu these events, are you aware of any

23 information that Morgan Stanley had in 1997 or the

24 ñrst quarterof 1998 that Andersen did not?

25 ,A. I believe thete were, there is correspondence
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1 restatement report that was issued by Andersen?

2 A Yes.

3 Q. Are you geoerally familiar with the areas i¡
4 which a restatement of Suobeam's financial statements

5 were done?

6 A- Generally, Yes.

7 Q. Bill and hold traosactions and rqserves and

I supplier rebates, those type ofa¡eas?

9 A- C-orrect.

10 Q. In any ofthe areas that were covered by the

11 restatement investigation and the subsequent

12 restatement reporÇ did you leam any information that

13 Morgaa Stanley had that was not available to Andersen?

14 A- I believe there were forecasls and detailed

15 information that was given to Morgan Stanley that we

16 didû't get copies of.
17 Q. Can you identify them?

18 A. Not specifically. I remember meetings with,

19 having meetings with Lisa Galbarth, J think her ûame

20 was, o¡ I think the - I forget the name of the other

21 one, a number of docunents to go through the forecast

22 and as such to get rcady for the b¡nk syndicate.

23 So there were a lot of documents that we

24 never saw, but that we knew were zupplied to Morgan

25 Sønley.

Pagc 3û2

1 and documentation of previous meetings with Gbleman and

2 Al Dunlap, and I recall specifically after going

3 through all of the docr¡ments lhat were furnisbed to the

4 SEC.

5 Q. I'm not sure I understand your a¡$wer'

6 A Well, I believe that there were documents- I
7 reviewed all the docr¡ments that were giveû to the SEC

8 by everybody, all of Sunbeam, whatever, firs! second,

9 thirdphase.

10 A¡d there was documentation on various

11 mectings and cooversations and initial meeting,

12 conversation with Duolap and representatives of
13 Coleman. I dont remember specifically, but I believe

14 there were also people fom Morgan Stanley at those

15 meetings.

16 Q. You're saying that these were documents that

17 related to negotiations between Sunbeam and Gleman for

18 the acquisition?

L9 .d Before the contemplated acquisition in March'

20 there was I think another series of conversations

2t before the end of the year. That's all I can recall

22 specifically.

23 Q. Okay. So putting aside information that

24 related to the acquisition, and I want to focus on your

25 work on the restatemeût investigation, you reviewed the

1 Q. what about information that ¡elated ro rh" 
t*" 3ü

2 specific restatemetrt items? Putting aside the fact

3 that Andersen - that Sunbeam rnay have provided

4 documents that were different than the documetrts that

5 we¡e provided to Anderseo, was thete any information

6 relevant to your restateñeût inqurry that Morgan

7 Stanley had that Andersen did not?

I A. I have no idea

9 Q. You dont recall any as you sit here today?

10 A No.

11 Q. As part of the work thal you did on the

12 restatement, did you discover any evidence or
13 informatiou that Morgan Stanley was involved in any of
14 the accounting judgments that led to the ¡estatement?

15 .4- No.

16 Q. Or any of the individual tra¡sactions that

17 are described in the restatement report?

18 ,{ I dont believe so, no.

19 Q. WeVetalkedaboutacoupleofthemtoday,
20 EPI and Encore a¡d someof those. Did you uûcover any

21 information that Morgan $tenlsy was involved in any of
22 those transactioûs?

23 .4" No.

24 Q. As part of the work that you did on the

25 restaiement, you iatewiewed Sunbeam employees,
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I correct?
2 A Sorne.

'3 Q- fud you paÍicipated in a number of those

4 interviews?
5 A Yes.

6 Q. YouVe seen more than 30 interviews. Can you

7 estimate how many of those you participated in?

I A* I dont know, six to twelve maybe.
9 Q. And those interviews were conducted in

10 connection, in conjunction with the attorneys at

11 Scadden Arps?
12 .4- Among others, yes.

13 Q. Aûd they were conducted after Al Dunlap had

14 been fued?
15 A. Yes.

16 Q. And after Kersh was gone?

L'l A- I believe so, yes.

18 Q. This was after M¡. I¿vin had been instatled
1.9 as the CEO?

20 A Yes.
2l Q. After Mr. Levin had instituted what became

22 known as the amnesty program?
23 A Yes.

U. Q. Are you familiar with the amnesty program

25 that lvlr. I-evin instituted generally?

Page ï)7
1 A. Idontknow.
2 Q. Wele seen reports in the production showing
3 that you spent Eore than 1.,000 hours on the reslatement

4 investigation. Does that sound about rigbt?

5 A. Probably.

6 Q. And in addition to the interviews lhat we

7 described, you did additional accounting procedures?

I .4- Yes.

9 Q. One of the intervíews that you conducted was

10 Deborah MacDonald?
11 À Yes.
12 Q. Were you present for that interview?
13 A I believe so, y6.
t4 Q. Do you recall Miss MacDonald telling you that

15 the only contact that people from Sunbeam had with
16 investment bankers was through Mr. Kersh a¡d
17 Mr. Goudis?

A Sounds familiar, but Iïn not 100 percent

sure.

MR. CLARE: Mark this as the next exhibit,
please.

(MS Exhibit No. 59 was ma¡ked for
identification)

18
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1 A. I thiûk I might have been the first one to

2 let an employee know about it.
3 Q. But the --
4 A. Speak now or forever hold your pcace type

5 thing.
6 Q. The purpose was to encourage employees to be

7 candid with Andenen and Scadde¡ in conducting these

I interviews as part of the restatement?

9 ,4- Yes.

10 Q- Because Andersen wanted to get as much
11 information as possible from Sunbeam about what was

12 really going on?

13 .{ Yes.

14 Q. Caû you describe just generally what your

15 role was in the restatement?

16 ,4- To help coordinate the efforts, to intewiew
17 the people you mentioned to do some additional work

18 myself, to deal with Deloitte & Touche, Scadden Arps,
19 the maûagement team, and basically review and look for
20 items, things that we¡e withheld from A¡thur Andersen.

2L Q. And you discovered items that were withheld

22 fuom A¡thur Andersen, correct?

23 ^4- Yes.

24 Q. How much time did you spend, roughly, on the

25 restatement investigation?

Page T)B

1 BY MR. C[ÁRE:
2 Q. IVe ha¡ded you what's been marked as Morgan
3 Stanley Exh¡bit 60.
4 A. Okay.

5 Q. It's a July 24th, 1998, memo from Donald

6 Denkhaus to the files, ¡¡s6srialidng an interview
7 conducled with Dcborah MacDonald.
8 Have you seen this document before?

9 .{ Yes.

10 Q. The document states itr the first paragraph

11 that "On July 21.st, 1998, tårry Bornsfein and Chris

12 Malloy, attomey with Scadden Arps, and Mr. Denkhaus

13 condudcd an intewiew."
t4 Do you recall being present in the i¡terview
15 with Miss MacDonald?
16 A. Yes.

17 Q. nip to page five of the interview memo.

18 Top of the page says, 'MacDonald indicated that the

19 only contact that the inveslment bankers, Morgan
20 Stanley, had with the company was through Kersh aud

21 Goudis.'
22 Do you sce that?

Z3 A. Yes.

24 Q. Do you recall Miss MacDonald telling you

25 that?
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1 .{. Not specifically, no.

2 Q. Do you recall getrerally her telling you that?

3 .{.No.
4 Q. In the course of the work that you did on the

5 restatement investigation, did you learu tbat Morgan

6 Stanley had contact with Suubeam employees other than

7 M¡. Kersh and Mr. Goudis?

I A No, not specifically, ûo.

9 Q. Is what Miss MacDonald -- let me withdraw

10 thar.

11 ltb reported here in the inlerview memo,

12 Miss MacDonald's statement, that all the information

13 for Morgan Stanley had to go through M¡. Ke¡sh and

14 Mr. Goudis.

15 Is that consistent -- well, I dont want

16 to - is that consistent with \vhat you learned in the

17 restatement investigation about how Suobeam's

18 management controlled information from outsiders?

MR. MARKOWSKI: Object to the form of the

question.

MR. MOSCATO: I have to object.

TIIE WTINESS: Are you going to object?

MR. MOSCATO: I already did object.

TI{E IryTfNESS: Sorry aboul that.
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l- so internally inconsistent, I'm not sure what
2 generúizations you can make out of this document

3 and I'm not sure how you can generalize the

4 generalizations in this document to what happened

5 with A¡dersen. t just think it's very conftsing
6 and I donT think it's a fair question as posed.

7 MR. CLARE: Well, lln not trying to confi¡se.

8 All I'm trying to gct at is if this werc in fact
9 the case.

10 MR. MOSCATO: ['m sorry, what?

1L THE WTINESS: If it was the case.

12 BY MR. CI,ARE:
13 Q. Were you surprised, are you surprised lo
14 lea¡n that Sunbeam employees thought that i¡formation
15 they had was withheld from Morgan Stanley?

16 Docs that surprise you based on what you

17 heard in the restatement investigation?

18 MR.MARKOWSKI: Objecttotheformoftbe
19 question.

20 MR. MOSCATO: You ci¡n Írnswer that question.

2I THE\ilTTNESS: No.

22 BY MR. CI.ARE:
23 Q. Why doesn't that surprise you?

24 A. Based oû where we sit today, what happened.

25 Q. Okay. Is one of the reÍrsor¡s it doesnt
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1 BYMR.CLARE:
2 Q. Here's my question You testified before

3 that mâterial information had been withheld from

4 Andersen durhg 1997 aad the fust quarter of 1998,

5 correct?
6 ,4- Yes.

7 Q. A¡d that information was withheld from

8 Andersen by members of Sunbeam managemenÇ right?

9 .{. [n some c¡rses, yes-

10 Q. Okay. And information that was knowu to

11 other employees at Sunbeam was shielded from Andersen,

L2 correct?
13 A. In some cåses, yes.

L4 Q. So you, as part of the restatement

15 investigatioû, you concluded that Sunbeam employees had

16 information that was not provided to A¡dersen. And

17 what I'm asking is what Miss MacDonald is reporting

18 here, that information had to be channeled through

19 senior nanagemett to go to Morgan Stanley, is that

20 consistent with what, the conclusion you formed about

21 how Sunbeam coûtrolled information from outsiders?

22 MR. MARKOWSKT Objecttotheformofthe
?3 question.

24 MR. MOSCATO: I bave to object to it. I even

25 object to - I dont know, the memo itself is just

PageSl2

1 surprise you is because information was also withheld
2 from Andersen?

3 A Yes.

4 Q. As part of the restatement investigation, did
5 A¡dersen ullmetely reach an opinion as to whether
6 Sunbe¿m's internal coutrols were adequate in 1997 and

7 the fi¡st quarter of 1998?

8 A As part of tbe restatement? I believe they

9 did.

10 Q. Atrd do you recall what that opinion was?

11 A Not specifically, no.

LZ Q. And as part of the restatemert investigation,

13 did Andersen reach an opinion as to whether Sunbeam was

14 able to produce accurate financial statements in 1997

15 aod tbe ñrst quarterof 1998?

16 A I believe we did, yes.

t7 Q. Aod do you know what that opiniou was?

18 .at" Which opinion is this?

19 Q. Regarding Sunbeam's ability to produce

20 accurate ñnancial statements in1997, in the fust
21 quaferof-
22 ,au I dont remember specifically what the

23 opinion said.

U Q. Isn't it true that Suûbeam concluded --
25 strike that.
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1 Isnt it true that Andersen concluded at lhe

2 conclusion of the restatemeot investigation that

3 Su¡beam's intemal controls were inadequate in 1997 and

4 the ñrst quarter of 1998?

5 A- Ibelieve so, yes,

6 Q. And isnt it true that Andersen concluded at

7 the end of the restatement investigation that Su¡be¿m

I was unable to produce accurate financial latements itr

9 1997 atrd the first quafer of 1998?

10 MR. MARKOIVSKI: Objea to the fotm.

11 TIIE WTINESS: Ilnnot sureexac{y if that's

LZ the way it - I know lhere was a restatement, so I
13 donl remember whal lhe oPitrioû says.

14 MR. CI-ARE: I'm going to hand you the trext

15 exhibit weÏ mark as Morgan Stanley ól'
L6 THEREPORTER:60-
17 MR. MARKOWSKI: lf that's right, you might

18 waût to adjust lhe numbering, berause he was

19 testifying about a document you were calling 6O

20 already, so you migbt want to make this one 59 and

2L that one 60.

22 TIIEWTINESS: TheDeborahMacDonalddocument

23 was59.

24 MR. MARKOWSKI: But it was refened to in the

25 rranscriptas6O.
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1 first page says Sunbeam Corporation Management lætter,

2 Oaober 16, 1998.

3 Have you seen this document before?

4 .4. Yes.

5 Q. And if you turo to the third page of the

6 exhibit, it's a letter dated October 16, 1998, from

7 Anderseu add¡essed to the board of directors,

8 management of Sunbeam Corporation.

9 .A. Yes.

10 Q. If you look at page two of the letter, which

11 is Bates nunber CPH 0084409, second fi¡ll paragraph, I
12 ask you to read that to yourself.

13 A. Okay.

14 Q, The last senteoce there expresses the opinion

15 that "The compaoy's design and effectiveness of its

16 intemal cootrols were inadequate to detect material

17 missatements in the preparation of the company's 1997

18 annual and qualerly financial statemeûts.n

79 Do you see that?

20 ,A- Yes.

2L Q. That was a conclusion that A¡dersen reached

22 in Oaober of 1998?

23 À Yes, that's what it says here.

24 Q. Okay. This was at the conclusion of the

25 restatemeot investigation?
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I MR. MOSCATO: Why dont we just conect the

2 transcript then.

3 MR. MARKOWSKI: Eitherone,onewayorthe
4 other.

5 MR CI-ARE: t-et's mark this as 61.

6 (MS Exhibit No. óO was ma¡ked for

7 idenrification.)
8 MR MARKOWSKI: What are we doing about the

9 MacDonald exhibit?

10 MR. CLARE; WelI correct it in the

11 transcript.

12 THE WIINESS: She Put 6O on here.

13 MR CIARE: [¿t's re-mark the October 16,

L4 1998 management lettcr as Morgm Sønley

15 Exhibit 6r.
L6 (thereupon, lhe document was re-marked 61.)

l7 THE REPORTER: So there is no 60?

18 MR. CIARE: Not yel And let's re-mark the

19 Deborah MacDonald i¡terview memo as Exhibit 60 to

?f conform with testimony.

27 (MS Exhibit No. 60 was ma¡ked for

22 identification.)
23 BY MR. CIARE:
24 Q. Mr. Bornstein, Ih banding you wbat has now

25 been marked as Morgan Stanley Exhibit 61, a document,

PsgE 316

1 A- Ibelieveso.
2 Q. And did you share that conclusion in

3 Oaober 1998?

4 A- I dont specifically remember if I did or

5 didtr't, but I was part of the engagement team, so -
6 Q. tn 1997 while you were working on the Sunbeam

7 audit, did you have auy reason based on the work that

8 you performed to question the desigp or effectiveness

9 of Sunbeam's internal cotrtrols?

10 .{ In some are¡rs, yes.

11 Q. C¿n you tell me what they were?

12 .4- There was a draft of a management lette¡ that

13 was, I dont think it was ever issued, but given to

14 people from Sunbeam that probably had sevcral of these

L5 in there.

16 Q. This was provided to Suubeam management in

17 19, in connection with the 1997 audit?

18 A Yes.

19 Q. Atrd did you believe that the conditions that

20 were described in the draft maoagemeot letter were

21 material we¿k¡esses as that term is de6¡ed in Morgan

22 Stanley Exhibit 61?

23 A Not at tbat tine, no.

24 Q. Ar that time those were suggestions by

25 Andersen on how intemal control could be improved?
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1 A Yes.
2 Q. But the conclusion that there was a material
3 weakness was not reached by you or Andersen until
4 October tr998; isthatconect?
5 A I dont know the specific date, but that's

6 when the report was given.

7 Q. The report here identifies - you can flip
8 through it -- a number of areas that are identiñed as

9 material weaknesses. Do you see that?

10 A ldo.
11 Q- Okay. lVere any of the material weaknesses

12 that a¡e identified as material weaknesses in this

13 report known to you in 1997?

14 A. Any of the material weaknesses known to rne

15 during when?

16 MR. MOSCATO: Any material weaknesses?

17 MR. CI,ARE: Correct.
18 BYMR. CI..ARE:
19 Q. ITn asking you while you were working on the

m L997 audit, were you aware of anything that rose to the

21 level of a material weakness of Sunbeam's internal

22 conhols?
?3 MR. MOSCATO: I thought he answered that.

?A MR. CIARE: The ¡nswe¡ is no?

25 THE WTINESS: That's what I answered a few
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1 examinatioo. I just th¡nk it's a little
2 repetitive.

3 MR. CL,ARE: This is my last question in rhis

4 area and I plan to move on, so the objeetion took

5 longerthan the repetitive questioning.

6 MR. MOSCATO: I think it needs to be said,

7 though, but go on-

I MR. CLARE: Can you reread my question,

9 please. Well get atr aûswer and move on to the

10 next topic.

11 ffhereupon, a portion ofthe record

LZ was read by the reporter.)

13 TTIEWTINESS: No.

14 BYMR. CT-ARE:

15 Q. In August of 1998 were you aware of a

16 settlement between Sunbeam and MacAndrews & Forbes?

17 .4. No.

18 Q. Did you have any involvement in -
19 A. Actuatly, say that again, in August of -
20 Q. 1998, were you aware of a settlement lhat

21 took place i¡ that time period between Su¡beam and

22 MacA¡d¡ews & Forbes?

23 A. Generally I did, yeah.

24 Q. fud this q/¿s a settlement whereby MacAndrews

25 and Forbes received rvarratrts to purchase additioual

Page 318

1 m¡nutes ago.

2 BY.MR. CIARE:
3 Q. In the fust quarter of 1998, were you aware

4 of any material weaknesses in Sunbeam's internal
5 controls?
6 A. No.
7 Q. b L997, did you believe that Andersen -- ITn

8 sorry, did you believe that Sunbeam was incapable of
9 producing reliable financial statements?

10 A No.
11 Q. Did you believe that in the first quarter of
12 t998'.!
13 A No.
t4 Q. Did you have any reason in the fi¡st quarter

15 of 1998 to believe that Sunbeam was incapable of
16 producing reliable financial statements?

L7 MR. MOSCATO: I object. I just dont see the

18 difference between that question and one he just

19 answered two minutes ago. ['rn really, I have to

20 object in the strongsst terms of repeating the .

2l same thing over and over.
22 We're getting nea¡ the eighGhour limit, and

23 Id ask you to bejust a little less repetitive in
24 your questioning. And I do that in all respect.

25 I think you're conducting a very professional

Page32O

I sha¡esof Sunbeam stock?
2 A- I believe so-

3 Q. Did you have any involvement or do any work
4 on behalf of Sunbeam in connection with that
5 settlement?

6 ,{-No.
7 Q. Did you have any involvement in valuing those

8 warr¿nts?

9 .¡uNo.
10 Q. Or disclosing that settlement in Sunbeam's

11 financial statements?

12 .4. No.
13 Q. Have you ever seen any documents or reports

14 relating to the valuation of those warrants?

15 A No.
f6 Q. You were involved in drafting the disclosu¡es

17 that were in the 1997 10IÇ werent you, some of them?

18 .4" Yes.
19 Q. And specifically you \ryere involved in the

20 drafting of disclosu¡es in the 10K about Sunbeam's bill
2L andhold sales?

22 A Idontknowaboutdrafting,butrecommending
23 that ssfusfhing be put in there.

U. Q. Okay. Atoneofyourpriordepositionsyou
25 said that you were involved in at least reviewing and
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1 commenting otr the disclosures. Is that conect?

2 A- Yeâh, I think that's fair.
3 Q. And the deposition you indicated that you

4 thought those disclosures were vcry good disclosures.

5 MR. MARKOWSKI: Object to the form of the

6 question.

7 THE WTINESS: I dont know if they were very

8 good, I dont remember what f said, very good or
9 good,but --

IO BY MR. CTARE:
11 Q. But you thought they were either very good or
12 good?

13 ,{. Well, they were reasonable-

14 Q. Okay. And at the time were you aware of any

15 bill and hold transactions beyond those that had been

16 disclosed in the 1997 10K?

A No.

Q. And do you think that the disclosures that

you reviewed and tbat ultimately ended up in the 1997

LOK adequately infonned investors that Sunbeam had

engaged in hold sales?

MR. MARKOTWSKI: Object to the form of the
question.

THEWTINESS: Yes.

t7
18

19

20
2l
,)
23
24
25
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1 BY MR. C[.A.RE:

2 Q, lf you look at the document, the Bates number

3 at the bottom, CPH 1,t09071.

4 A. Okay.

5 Q. The paragraph at thc top of the page,

6 carryover paragraph, if you just read that to yourself.

7 My question is going to be whether you had any

8 involvement in drafting this disclosure.

9 TtlE WTTNESS: f donT remember having any

l0 specific involvement in that specific paragraph.

11 BY MR. CI.ARE:
12 Q. Do you recognize that paragraph as in part a

13 disclosure of the Sunbeam's Early Buy program and the

14 risks associated wilh the Early Buy program?

15 A. One of the risks.

16 Q. Arid that risk is that it incre¿ses tbe

17 company's rísk of collecting accounts receivable?

18 A. C-onec1.

19 Q. And this is, this disclosure is contaiqed in
20 the section labeled C-autionary Statements of the 10K?

21 A. Couldnt tell you. There is like eight

22 dtffe¡e¡t fonts here.

23 Q. Ifyoulookatlhepagebefore,pageseven?
24 MR. MOSCATO: I object. You donl need

25 Mr. Bomsteio to say where in a publicly-filed
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1 BYMR. CIARE:
2 Q. Are you aware that the 1997 10K includes

3 disclosures about Sunbeam's Early Buy program?

4 .4. Yes.

5 Q. You were involved in drafting those

6 disclosu¡es, too?

7 A- I dont remember specifically.

8 Q- Did you play a similar role as you just

9 described with regard to bill and hold?

10 .{. Idootremember.
11 Q. This morning Mr. Markowski asked you some

1.2 questions about the Early Buy program and the, what it
13 means to accelerate sales from one quarter into an

14 ea¡lier quarter. Do you recall that?

15 A Yes.

16 Q. Do you recall that thaf subject' the

17 possibility of sales being advanced into an ea¡lier

18 quafer, was among the i¡fonnation cootained in the

disclosu¡es?

MR. MARKOWSKI: Object to the formof the

question, lack of foundation.

THE WIINESS: I'd have to look at it.
MR. CI.ARE: Læt's look at what was previously

marked as Morgan Stanley Exhibit 12.

19

20

2L
aa

23

u
t<
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1 document with tbe SEC a particular paragraph

2 exists. This is really þscoming abusive now.

3 Can you please ask him factual questions

4 other than ideotifying that particular words exist

5 in a paficular document that's publicly filed.
6 BY MR. C[.ARE:
7 Q- Do you see on page seven it says the words

I Cautionary Statements?

9 A. Yes.

10 Q. So the disclosure that you just read appears

11 in that section?

12 .{ Yes.

13 Q. If you tum to the next page, two page.s

14 later, page nine of the 10K the thi¡d bullet from the

15 bottom, the bullet fhat begins "Sales of cerlain of the

16 company's products,n do you see that?

l7 A. Yes.

18 Q. Read that bullet to yourself, and ltn going

19 to ask you if you were involved in drafling that

20 disclosure.

27 A- I dont remember having any involvement in
22 drafting that.

23 Q. The discussion that you had with
24 Mr. Ma¡kowski this moming aboutaccelerating sales in
25 one quarter or one financial period into an earlier
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1 period --
2 A Yes.

3 Q. Isthe paragraph that youjust read on page

4 nine of the 10Ç is that a diselosure that, of that

5 phenomena that you were describing?
6 A I hve no idea. I can read it 100 times.
7 lt's too late in the day to give you a conclusion on
8 that.
9 Q. Wdl, this morning, in response to questions

10 from M¡. Mækowskq you testified that in looking at

11 various iterations of the comfort letter --
12 A. Tþ oomfort letter?
13 O. Ys. Ttere was a discussion there about

14 reasons for the shortfall --
15 A RiÉt" right.
16 0. -- inJanuary and February of 1998. Do you
17 recall that?
18 A Yes.

19 Q. Ad you testiñed this morning about the
20 impact of an Early Buy program and how one of the
21 reasous identified in the comfort letter was the

22 aæele¡alon of sales into an earlier 'ime perid.
23 Doyou recall that?

u A. RiÉt.
25 Q- Ad my question is does this disclosure that
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I .{ I'm ¡ot su¡e aboul him. Mr. l¡rie was.

2 Q. Mr. t¡rrie was also on the call?

3 A- He was physically preseût.

4 Q. And he was physically preseût with you in New

5 York.
6 Atrd the only in-persoo meethg that you had

? wiü Morgan Staoley was lhe one at Global Financial

8 Press in New York?

9 À Several meetings, yes.

f0 Q. A series of meetings?

11 A AndscaddenArps.

12 MR CLARE: læt's take a two-minute break and

13 [ th¡nk we may be done or close to done.

14 TIIEVIDEOGRAPHER: lVearenowgoingoffvideo
15 record. The rime on the monitor is 5:05 p.m.

16 (ltereupon, a recess was taken.)

17 THE VIDEOGRAPHER: \,Ve are now back on video

f 8 ¡eco¡d- Tbe time on the monitor,5:11 p.m.

19 BYMRCI,ARE:
20 Q. ú. Bornstein, I appreciate your patieoce. A
2L few final items for now.

22 You disanssed ea¡lier in your testimony the

23 decision by Sunbeam to exiteûd ñrst quarter of 199E, do

24 yourecallthat?

25 A Yes.
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I weîe just looked at in the middle of page nins, i5

2 that the same phenomena that you were discussing with
3 Mr. Markowski this morning, to your knowledge?

4 MR. MARKOWSKI: Objeaion, asked and

5 answered, and object to the form ofthe question.

6 TttE WTINESS: It could þs simitar.
? BY MR. CI,ARE:
I Q. The statement specifically that such a

9 program, meaning the Early Buy program, could have a

1O negative impact on future financial performance.

11 THE WIINESS: Yes, you cittr read that well.
12 Sane thing I read.

13 BY MR. CI,ARE:
t4 Q. You don't have a view one way or the other as

15 to whether that's the same phenomena that you were

16 describing with Mr. Markowski?
l7 A. Similar.
18 Q. Similar. Did you ever have an in-person

19 meeting with Morgan Stanley in the state of Florida?

20 A. No.

2L Q. The accounting due rl¡ligence call that you

22 participaled in, you participated in from New York?

23 A. Yes.

24 Q. Was Mr. Tyree with you physically at the

25 printer during that due diligence call?
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1 Q. Did you have any discussions with Morgan
2 Stanley on that zubject?

3 A. Bob Lurie and I di{ but not Morgan Stanley.

4 Q. And this conversatioo with Mr. llrie, was

5 that after Global Financial Press?

6 A- Yes.

7 Q. That issue didnt arise until closer to the

8 endofthequafer?
9 A. Yes.
10 Q. A¡d tetl me about your oonvers¿rtion with
11 Mr. Lurie.
12 A. I dont remember specifics about it, to be

13 honest with you.

14 Q. Did you have an understanding oue way or the

15 other about whether Morgan Stanley had a position on

16 extending the quarler?

l7 A. No.

18 Q. You described this moming in response to
19 questions from M¡. Markowski and again in response to
20 questions by me this afternoon about the additional
21 procedures, the sales cutoff testing that was done at

22 your direction.
23 A. Yes.

U Q. At tbe endof the first quarter. Do you

25 recall that?
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1 A Yes.
2 Q. Do you recall eitherfrom the documents that
3 we looked at today or from your recollection whether
4 there were any inconsistencies or inegularities that

5 were reported to you as a result of that cutoff
6 testing?
7 A- Not, no irregularities. There was nothing
8 that wasn't resolved.
9 Q. So the additional procedures that you asked

10 to be performed were in fact performed?

Ll A. Yes.
12 Q. To your satisfaction?
13 .A- Yes.
L4 Q- And Mr. Kistler or the other individuals that

L5 were informed in those procedures never advised you

16 specifically of an issue with regard to the cutoff
17 testing that led you to believe that Sunbeam's cutoff
L8 had been done improperly?
Lg A No.
20 MR. CLARE: Those are all the questions that
2L I havefor now.
22 Tlm WTINESS: Okay.
23 REDIRECT (Lawrence Bornstein)
24 BY MR. MARJ(OWSKI:
25 Q. Mr. Bornstein, hopefully just a few brief
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1 in its first quarter 1998 net sales results was

2 including Coleman Company sales?

3 .{ Yes.

4 Q. Fo¡ the three-day or two{ay period at the

5 end of the quarter after the closing of the Coleman

6 transaction, correct?

7 A Yes.

I Q. So there was an amountof sales that did¡t
9 come from Sunbeam's business, but yet came from the

10 business that Sunbeam had acquired Coleman Company,

11 conect?

12 .4. Conecl
13 Q. Do you recall approximately how many millio¡5
14 of dollars that was?

15 A. No.

16 MR. CTARE: Objection, foundation.

17 BY MR. MARKOWSKI:
18 Q. But you recall that was part of what Sunbeam

19 claimed at iß first quarter sales results, correct?

20 .d Yes.

2L Q. Atrd that was as a result of extending the
22 quartet?

23 A Yes.

24 Q. Atrd there were additional days of Sunbeam

25 sales included ñrst quarter results too, co¡¡ect?
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1 items.

2 Do you have Morgan Sønley Exhibit 58 in
3 front of you? lt's the April 3 press release

4 aunouncing the fact that Sunbe¡m had missed

5 accomplishing Frst quarter 1997 sales levels.

6 MR. CT ARE: Take this oue, I:rry.
7 TIIE WTTNESS: Okay.

8 BYMR. MARKOWSKI:
9 Q. Do you see the fi¡st paragraph puqports that

10 Sunbeam expected to be approximately ñve percent below

1 1 1997's first quarter net sales result?

12 .d Yes.

13 Q. tud I th¡nk you testified that the books had

14 been close at that poitrt, correct?

15 .d Correct.

16 Q. Do you recall that the actual shortfall was

17 greater thao five percent?

18 A. At that point, at the end of the day, you

19 mean?

20 Q. At the end of the day do you recall that the

21 actual shordall was something greater than

22 fivepercent?

23 A It depend how it was defined
24 Q. That's what I was going to get at next.

25 Whatever tbe shordall was, do you recall that Sunbeam
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1 A Yes.

2 Q. Do you recall as you sit here today what the

3 shortfall from 1997 6rst quarter results was if
4 Sunbeam had not ertended the quarter, thereby including
5 Coleman Company sales and additional days of Sunbeam

6 sales?

7 ANo.
8 Q. But the shortfall would be even greater as a

9 ¡esult of that adjustment, correct?

l0 A. I dont even know if it was a shortfall. I
lL donï know what the numbers were.

12 Q. Well, this press release nnnounces that lhere

13 is a shorúall.
14 A Five percenl lower, yeah, right.
15 Q. Without waiving my objection to the questioos

16 that Mr. Cla¡e asked on these subjecls, you recall that

17 he asked you questions concerning whether you had

18 information indicating that Morgan Stanley had been

19 involved in committing a ftaud on my client.

20 Do you recall thosequestions?

21 ,4. -Yes.

22 Q. With respcct to that, do you have any

23 knowledge, sil, concerning the statements that Morgan
24 Stanley made to my client conceming the success of
25 Sunbeam's turna¡ound?
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1 A" That Morgan Stanley - can you read that

2 back?

3 Q. [æt me ask it again.

4 Do you have any knowledge, lvlr. Bornstein, of
5 the statements that were made by Morgan Stanley to my

6 client concerning the success of Mr. Dunlap's

7 turnaround of Suabeam?

I .4.No.
9 Q. You dout have any knowledge of what Morgan

10 Stanley said to my client on that subject, do you?

11. .4" No.

t2 Q. Do you have any knowledge of what Morgan

13 Stanley said to my client on Sunbe"m's performance in

14 the first quarterof 1998?

15 .4- No.

16 Q. Or that Su¡beam said to ny client concerning

17 its performance in the first quarter of 1998 itr Morgan

18 Stanley's presence?

19 .4" No idea.

m Q. Do you have any knowledge of the statements

21 that were made by Morgan Stanley to my client about

22 Sunbeam's prospects for 1998?

23 .d No.
24 Q. Do you have any knowledge of the statements

25 made in Morgan Stanley's presence by Sunbeam concerning
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1 to be a ¡eal risk at that point in time?

2 ANo.
3 Q. And thatb the v/ay you meant fu wben you said

4 it to Mr. Tyree, correct?

5 A- Yes.

6 Q. You said, sir, that you found it amazing that

7 Morgan Stanley during the cou¡se of ifs communicatious

8 with you or contacls with you didnt inquire about the

9 status of Sunbeam's first quarter sales results.

10 Do you recall that testimony today?

11 À Yes.

12 Q. lVhy did you find it amazing that Morgatr
13 Stanley didnt make that inquþ during the various

14 Íimes it was in contact with you or others from Arthu¡
15 Andersen?

16 A Should have been the first question on the

17 list.

18 Q. And why did you think that, sir?
19 ,q. Why did I thi¡k that?
20 Q. Why did you thiok it was the first question

21 that Morgan Stanley should have been askiog you?

22 A Bec¡use they were selling bonds based on
23 current and fufure performance.
24 Q.' Now we're getting a document that I watrt to
25 use for anofher question, sir.
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I Sunbeam's prospects for the full fiscal year 1998?

2 .4.No.
3 Q. Wheu you left - M¡. Clare asked you some

4 questions about the statement that you made to
5 Mr. Tyree that you hoped to God that Sunbeam at least

6 accornplished sales equal to first quârter 1997 sales or
7 otherwise people should expect to be sued.

8 Do you recall the questioûs on that relating
9 to this comment?

10 .A. Yes.

11 Q. You did make a comment to thateffect during
12 the sessioD at Global Frnancial Press on March 19,

13 conect?
74 A Yes.

15 Q. And you made that comment to Mr. Tyree,
16 conect?
t7 A Yes.

18 Q. When you made it, were you joking?

19 A No.
20 Q. Was Mr. Tyree laughing?

2l .A- No.
22 Q. Was it said in jest?

23 A No.
24 Q. When you said it was an off-the-cuff
25 statement, was it something that you didn't understand
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1 Mr. CIa¡e asked you whether Morgan Stanley

2 objecled during, to your statemetrt, during the session

3 at the printer on March 19, to your stateúent that you

4 intended to implement special procedures to monitor
5 Sunbeam's end-of-thenuarter shipments.

6 Do you recall tbal?

7 A- Tbat they objected?

8 MR MOSCATO: lb sorry, say that again?

9 BYMR- MARKOWSKI:
10 Q. Do you recall that M¡. Oare asked you

11 whether Morgan Stanley objecred when you told Mr. Tyree
12 that you iutended to implement special procedures to

13 monitor Sunbeamb shipments at fhe end of the first
14 quafter? Do you recall thatquestion?
15 MR CLARE: I object to tùe form-

16 TIIE WTINESS: I remember the question, yes.

17 BYMR MARKOWSKI:
18 Q. Did Morgan Stanley say to you when you told
19 Mr. Tyree - strike that.

20 Did Mr. Tyree say to you when you told him
2L thal that was your intentioa that he thought that was a

22 good idea and that you should for sure go ahead and do

23 that?

24 A No, they were silent.
25 Q. Did the lawyers from Davis Polk say that's a
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I great ide4 go ahead and do that?

2 A. No. Silent.

3 Q. That lisl of, the sales buildup that you were

4 shown for - let me see if I can get it in front of
5 me -- that you were provided at tbe printer on

6 March l9ttu the oûe-page list of potential sales, do

7 you recall that?

8 MR. MOSCATO: Does he need it in front of h¡m

9 for this question?

10 THE WIINESS: I have it here.

11 MR. IUARKOIVSKI: I-etmesee if Ican find it.
12 MR. MOSCATO: He'sgotit.
13 BY MR. MARKOIVSKI:
14 Q. Have you got it?

15 .4- Yeah.

1ó Q. Did -- one of the things you said you told
17 Mr. Tyree was he should just do the malh with respect

18 to trying to determine whether this was a reasonable

19 forecast of Sunbeem's sales expectations for the ñ¡st
ã) quarter, correct?

2l ,¿l. Yes.

22 Q. Mr. Clare asked you this morning or this
23 afternoon questions concerning the fiscal capability of
24 Sunbeam's facilities to ship a cerlain level of product
25 perday.
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L calculation in my head, yes.

2 BYMR MARKOWSKI:
3 Q. Okay. Do you know whether that was in fact

4 what Suubeam would be able to do based on where it
5 stood with respect to having booked orders for product?

6 Did you know that otre way or the other?

7 MR. MOSCATO: Objection.
8 TI{EWTINESS: No.
9 BYMR MARKOWSKI:
10 Q. I dont thi¡k we need to mark this as an

11 exhibit, sir, but I watrt to show you your, a transcripf

12 of your teslimony before the, your prior testimony on

13 October 13, 1999, in connection with related
proceedings.

MR. MOSCATO: Counsel, for what purpose are

you showing him the document?

MR. MARKOWSKI: There is just ooe question I
watrt to show him to see if I ca¡ refresh his
recollection to a particular aspect of the

testimony.
MR. MOSCATO: If you can ask the question

first-
MR. MARKOWSKI: It was asked. III a.sk it

agah.

74
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u
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1 A Yes. 
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2 Q. Do you recall those questions?

3 Did the fact that some substantial portion,
4 approximately $86 million, as I read this chart, of
5 these potential sales had not been booked as orders by
6 this point in time have an effect on your thinking with
7 respect to thc feasibitity of Sunbeam being able to
8 accomplish this level of sales i¡ ¡þe ¡sm¿ining days of
9 thequarter?
L0 MR. CI-ARE: Object to the form.
11 MR.MOSCATO: Iobjecttothattoo.
LZ THE \ilTfNBSS: t dont remember specifically
13 if that was my thought process.

14 BYMR.MARKOWSKI:
15 Q. Well, if the sales had all been in and

16 recorded at that point in time, would you have had a -
L7 strike that. Iæt me put it this way.
L8 When you read this chart, did you understand

19 that Sunbeam was going to be able to divide into equal

?-O daily segments the amount of product that needed to be

21 shipped out each day in order to accomplish at least

22 5254 million in sales?

23 MR. CLARE: I object to the form.
24 MR. MOSCATO: tobject.
25 TIIE WTINESS: I did a straight line division,

Page 3il{l
1 BY MR. MARKOWSKI:
Z Q. Do you recall, sir, that M¡. Tyree, when you

3 told him your views concerning whether the substance of
4 the press release should be put in the offering
5 memorand"m, that Mr. Tyree said to you --
6 MR. MOSCATO: Wait, t-arry, dont look at

7 anythingyet.
8 BY MR MARKOWSKI:
9 Q. ,,You know, this is going in. I dont care

10 what you say. This is going in-'
11 A As I sit here' I dont recall him s¡yi¡g
.12 that, but if I said that, if it's in the testimony from
t3 four or ñve years ago, it's a lot closer to the time.
14 Q. [æt me give you a chance to t¡ke a look at

15 that specific question and answer. Itb on page 492

1ó and 493, if you couldjust read.

77 MR. MOSCATO: You're asking him to refresh

18 his recollection?

19 MR. MARKOWSKI: Right.

20 MR. MOSCATO: Okay.
2l MR. MARKOWSKI: Whether he recalls today
22 Mr. Tyree in fact saying those words to him.
23 MR MOSCATO: Read it, Larry, then close it
24 up, and then testify as to whether or not that
25 actually refreshes your recollec*ion.

ITC,WRENCE AI-AN BORNSTEIN, JANUARY L5, ?Ã04

ESQUIRE DEPOSMON SERVICES . CHICAGO
312.782.8087 800.708.8087 F4X312.7M.4950
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I MR. CI-ARE: I'rn sorry, what page are you

2 asking him to read?

3 MR. MARKOWSKI: The questioning starts at

4 492, earries over onto 493 at the top.

5 THEWTINESS: Okay.

6 MR. MOSCATO: Wait for a question.

7 BYMR. MARKOWSKI:
8 Q. Sir, does that refresh your recollection that

9 in response to your objection to including the press

10 release in the offering memorandum, the March 19 press

11 release io the offering mernotaodum, that Mr. Tyree said

12 to you, nYou kûow, this is going in. I donl care tühat

13 you say, this is going in."
L4 A It doesnt refresh my memory.

15 Q. Did I accurately read that sfatement from
1ó your prior testimony?

l7 ,{ Yes.

18 Q. Atrd that testimony was given at a point in

19 time closer to the events than today, corect?
20 ,A- Yes.

2l Q. Do you have any reason to believe yow
22 testimony at that time was i¡accurate on that point?

23 A No.

24 MR. MARKOWSKI: I dont have any further
25 questions.

Page343

I Q. But my question is in terms of your surprise

2 at not receiving any inquiries, would thal question,

3 bow is the company doing, be among the inquiries that

4 you would have expecled to receive i¡ connection with
5 diligeûce that was done by 6leman (Parent) Holdings?

6 A. [f any questions wereasked, that would hav€

7 been one of them that I would have believed should have

8 been asked.

9 Q. lt would have been on the list?

10 A- It would have been oú the list.
11 Q. Atrd it would have been an important question

12 on the list?

13 A Yes.

14 MR. CX..ARE: That's all I have.

15 MR. MARKOWSKI One more question.

1ó REDTRECT(I-AWRENCEBORNSTEIN)
17 BYMRMARKOWSKI:
18 Q. Mr. Bornstein, do you know whether - excuse

19 me, do you know what my clieot, ôleman (Parent)

20 Holdings, asked Sunbeam and asked Morgan Stanley on the

21 subject of how Sunbeam was doing in the first quarter

22 of 1998 and what my client was told by them?

23 .4- No.

U MR MARKOWSKI Thankyou-
25 TI{E VIDEOGRAPHER: This is the conclusion of

1 REcRossç'ArwRENcEBoRNsrEIt 
*"'ot

2 BYMR. CTARE
3 a. Mr. Bornstein, you responded to a question

4 from Mr. Markowski about Morgan $t¡nleyb due

5 diligence. He asked you why you were amazed at Morgan

6 Stanley's due diligence. Do you recall ttat?
7 .4- Yes.

I Q. [æt me ask you the same question that he

9 asked you with iegard to inquiries from Nafco,

10 MacA¡drews and Forbes and Coleman (Parent) Holdings.

11 Aod you told me earlier that you were surPrised that

12 you dido't roceive any inquiriesfrom Cæleman (Pareot)

13 Holdings or its representatives in connection with the

14 acquisition, oorrect?

15 A Yes.

16 Q. Andwasyourstatementthatuinquiryabout
17 how the company was doing should have been the first
18 question on t[e list, does that apply equally to

19 inquiries that you would have expected to receive from

20 Coleman (Pareut) Holdings?

2l A.'No.
22 Q. Woutd you have expected that to be

ll unimportant question tbat you would receive?

24 A. That me personally would receive? I wasn't

25 with then, so the a¡swer is oo.

Page344

the videotape deposition of Mr. Bornstein. We are

now going off video record. The time on thc
monitor is 5:30 pm.

(Witness excused.)
(Deposition was concluded.)
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I, the undersþed authority, certify that lhe

witness personally appeared before me atd was duly swom'

WTINESS my hand and official seal this 19th day

of lanuary, 2(X)4.

Rachel W. Bridge, RlvfR, CRR

Notary Public - State of Florida
My Commissioo Expires: lllSlOT
My Commission No.: DD164752
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C ERTIFTCATE

TÍIE STATE OFFLORIDA
COTJNTY OFPALM BEACH

I hereby certi$ that I have read the

foregoing deposition by me given, and that the

statements costaitred herein a¡e true a¡d conect to the

best of my knowledge and belief, with the exception of
any corrections or ootatrom made on the errata sheet
if one was executed.

Dated this _ day of
2c0/..

L¿wrence A Bornstein
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1 CERTIFTCATE
2 lHESÎATEOFFLORIDA)
3 C1CUNTY OF PALM BEAC1I )
4 l, Rachel W. Bridgc, Registcrcd

hofcssioual Rcpo¡rcr a¡d Notary Public i¡ and for
5 thc Stttc of Floddtr at lrrge, do hcrcùy ærr¡fy

lhat lhc aforÊúcûtiotrcd sitDcss wås by mc first duly
6 sworü to Érify lhe wùolc truth; ûar I %

¡utüorizcd to snd did raport sid dcposition Ía
? r6otypc; âDd thät thc foregoing pagæ æ a Ùuc

a¡d æ¡st tra¡sc¡iption of roy sùorthand rotcs of
8 saiddcpos¡¡ion.

I funhc¡ ccrtis thal sdd dcposition wEs

9 tskc¡ st ûc rimc aûd Place herci¡sbwc st foft
aad thar thc taking ofsaid dcpositíoo w¡s commcnced

10 ârd conpleted æ hcrËinabovc scl oul.
1l Ifurúaccni$ thal I an notanomcy or

counscl of aoy of the Paflies, no¡ u I a ¡elarivc o¡
12 cnploycc of æy aatomey of ærß*l ûf Party æn¡c.rcd

with thc aaioo, oor am I finaocially i¡ldêsled itr lüe

13 sdioÁ.
14 Thc forcgoir8 æniñcâÎioo of rh¡c u"nstr¡pr

docs oot apply to ary rcproducrion of tbe sme by any means

15 uúless under ùe dirÊd coatrol asÜor di¡caion of the

ccrtiliry rtportcr.
16

IN WITNESS WHEREOR I bavc hereuoto st ny
17 haûd this 19lh dây of JanuarY, ãXX'
18
19
20 Rachcl l,V. Bridge, RMR'CRR

Norary l\rblic Stale ot Flo¡ida
My Conmission Expircs: 1/l5tî7
My ComissioD No.: DD164?52

tl

),
t1
?A
25
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ERRATA SHEET

lN RE: C-oteman(Parcnt)Holdingsvs Morgar St¡nley

DEPOSffiON OF: l¡w¡cnce Borns¡ei¡ TAKEN: l-15O4
DO NOTWRTTE ON TRANSCRIFT. ENTER CI{ANGES HERE

PAGE# l'fNE# CIIANGE RFASON

I
)
3

4
5

6

7

I
9

10

11

t2
13

14

15

16

t7 Please fo¡qrard the orþinal dgned eûata úeet to this

ofñce s that copiesmay be disnibuted to all
18 parties

19 Under penalty of perjury, I declare that I ùave read my

deposition and that it istn¡e and comca sbject to
Z) any cüangesin form or s¡bgance entered here.

2t
DATE:

L

æ SIGNATI,JREOF

u
25
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In_ TTIE CIRCIJTTCOURT OF THEFIFTEENTHruDTCIAL CIRCUM OF FLOzuDÄ,
IN AND FOR. PALM BEACH COLNTY

MORGAN STANLEY E CO. INCORPQRATED,
MORGAN STANLEY SENTOR FUNDT.NG. INC.,

and MORGAN STANLEY,

Plaintiffs,

CASE NO. 50200.1CA002257)CCO04B
Þivision AA

A-R-TIIUR ANÞERSEN LLP (an lllinoìs limited

liabäiry partnership), AWSC SOCIETE
COOPÉRATIYE, en \íquidatían (a Swiss

coopcrativc corporation), ARTHLIR,{NDERSEN
LLP (an Ontario limited Iíability partnership),

ARTHURANDERSËN & CO. (aHongKong
partnership),RUIZ,URQUIZA Y CIA, S'C. (a

Mexico parhrership), PORTA CACIIAFEIRO,
LARIA & ASOCIADOS (a Venezuela parfrrership),

PHILLF E. HARLOV/, \Ã/ILLLAM PRLTITT' and

DONAID DENKHAUS,

Defendants.
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FIRST AMF.*NDED coMPL/lnïT

In March I998, Morgan Stanley & Co. Incorporated ("MS &. Co."), Morgau StanJ,ey

Sc.lrior Fundílg, [nc. ("MSSF"), and Morgatr Stauley- ín dircct reliance on certified financial

state.menls that rvere audited by Defendant Arthur A¡dersm LLP (an llünois limitedliabilily

partnership) ("Andersen') with the assistancc of ancl in coordinatiorr r¡¡ith the other Defcndants

na.'ned in this Complaintt - underwrote a multi-million clollar offerirtg of convcltible notcs and

I A'WSC, Société Cooperative, en líquidatioiz, a Swiss c¡c-¡erative cotpolation ("Andctscn-

Worlclwide") (forrrerly known as Anclerscn Worldwide, Société Coopárativc), Arthur Aldcrsen

LLP (a¡ Onta¡io limited liability part-rership) f'Andersen-Canada"), Arthur Andcrsen & Co. (a

16dv-000657
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providcd a $680 inilliorr loa¡'r to Sunbear' Çû¡piiratìor,, Inc., irt ct¡¡nectiorr with Sunbe¿m's

acquisition of three companies. ,{s Srrnbeam'$ subsequent restatenrmt of ils {Ìrrarrcial results

showed, these certified financial stateftÈnts gossly nisrepresented $unbeam's true financial

condition. Andersen and fhe other Defcndants had full knowledge of these misstate¡nçrts, and

they intended that MS & Co. and MSSF would rely orr these rrirqualifierl audit opinions.

Plaintifls - as a direct consequence of¡thi.s deceit - have lost hundreds of millions of dollars.

Accordingly, Flaintifls hring thi.s action and ailege the follorving;

Nature of ÄctÍon

i. In March 1998, Sunbearn ânnounced the acquisition of The Coleman Company,

Inc., Signature Br¿urtls [JSA, Inc., and First Alert, [nc. In order to fìnance these acqrrisitions,

Sunbeam issuerl $750 million ol'convertible notes, which MS & Ç0. underwrote, and borrowed

$1.2 bilüon in secured furimcing, rncluding a loan of $680 million from MSSF.

2. In scrving as an underwriter (which required MS & Co. to act as the initial

purchascr of thc convertible notes) and in agreeing to extend the loan, MS & Co. and MSSF

relied on the acuracy of Sunbcam's financial statements, including its 1996 and 1997 financial

st¿terrents that had bcen auditcd ancl ccrlificd by Andersen, as well a¡ other representations

made to them by Andersen. The Ande¡sen-certified Sunbeam filancial statements porFeyed

Sunbeam as a financially sound company in thc midst of an cxtraordinary financial turnaround.

Hong Kong partuershþ ('(Andersen-Hong Kong"), Ruiz, Urquiz: y Ci4 S.C. (a Mexico

partnership) ("Anclersen-Mexico"), Porta Cach¿feiro, Laria & Asociados (a Vcnezuela

partnership) ("Antlersen-Vanezuela"), Phillip E. Harlow, Wiiliam Pruitt, and Donald Dcnkhaus^

-z-
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3. In rcality, unbcknownst to Plaintiffs, Suf,.bc¡m's "tumaround" was aÍ. illusion

facilitated by the Defendants. As became appârent in fle summer of i998 and as confirmed by

Sunbeam's sübsequôflt restatsment of its financial resuhs, thc 1996 and 1997 statffilctrts that

Andersen had certified - and upon which N4S & Co- and MSSF had rclicd - did fl.ot, contrary

to the represe¡rtations tlrat Andersen made to MS & Co. and MSSF, conform with generally

ax,eptulaccounting principles ("GAÂP'). .Ândersen, with full knowlcdgc of thcmatcrial

misstatements contained in Sunbe¿m's financial reporrs, issued unqualificd audit opinions for

both 1996 and 1997. In so doing, it fàiled to per(irrm its audìt in accordance with gcnerally

acoeptetl auclíting standards ("GAÂS ").

4. In fhct, the statements that Andersen auditcd and ccrtificd as in compliancc with

GAAP and as representing Sunbeam's true fi¡¡ancial condítion, were replete with accounting

improprieties. As a corsequenoe, and conhary ttl the representations that Andersen made to MS

& Co. and MSSF, Sunbcam's true financial condition was misst¿ted by millions of dolla¡s.

5. A¡dcrsen's f¡aud was knowingly causcd by Hiulow, Pruitt, and Denkhaus. Harlow

(thc Sqnbeam engagement partrrer) and Pruitt (tire Sunbcam concurring Þartner) were $enior

pårmers of .A.ndersen and members of A¡dersen-Woridwitlc and untlertook direct responsibility

for dirccting managing, and approving the work that w¿s done on the Sunbsam audits.

Donkhaus, who ¿rlso wa$ a .senior partner of Andersen and a membc¡ of Andersen-Worldwidg

was the Ardit Division Hcad and managct of A¡dcrsen's audit practice for the entire South

Florida region and in this rolc undcrtook rcsponsibility for supervising and monitoring the work

perforn'red at Harlow's and Pruitt's direction. Ha¡low, Pruitt, and Denkhaus cach knew or

recklessly disregardcd thc accounting violations contained in Sunbearu's 1996 ancl 1997

linancial stetsrtrcrits. Ilallow, Pruift, and Denldraus also knew or recklessly disregarded that the

-3-
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Ëßonecu$ financial staternents that they had caused ¡l.adcrscn to ccrt$ would bc rclicd upon by

MS & Co. in clecicline to underwite the convertible notes and hy MSSF in dcciding to loan

Sunbeam hundreds of mÍllions of dollars.

6. This fraud was also knowíngly perpetratcd by the forcign Andersen branchcs namcd

in this complaint, Andersen-Canada, Andcrscn'Hong Kong Andersen-Mexico, and A¡dersen-

Venezueia (collectively, the'Toreign Andersen Branchcs"). Each of the Foreign Anderscn

Branches ¡eviewed and audited financial statements prepared for Sunbcam's forcign subsidiaries

for 1997, all of which contained significant accounting violations. Each of the Foreign A¡dcrsc,n

Branches knew of or recklessly disregarded the facr. that fhc financial statËments that fhcy had

reviewed and audited were not prepared in accordance with GAAP or rcvicwcd in accordancc

with CAAS. Each of the Foreign Andersen Branches also knew that the fina¡sial statemenls that

they had auditcd would bc incorporated into Sunbeam's consolidatai financial staternents and

thaf; lcndcrs, such as MSSF, zurd underwritcrs, such as MS & Co., woukl rely on these fin¡rncial

statcmcnts.

7. Thc ûaud was also knowingly perpekaled by Andcrsen-\ilorldwide through the

actions of its mcmbcrs, including Harlow, Pruitt, ¿nd Denkhaus, and its member finns, irtcluding

Andersen and the Foreign A¡dersen Branchcs.

B. This fraud ultimatcly forced Sunbeam and several of its subsidiaries ta seek relief

rrnder Chaptcr 11 of thc Bankruptcy Code, in February 2001. As ptrt of the bankruptcy cowt-

approved rcorganization plan, MSSF's $680 million loan to Sunbe am was discharged in firll, and

MSSF reccívcd Sunbcam stock valued at a fractiou of the original loa¡. In addition, the

convertible nofes issued by Sunbcam a¡d hcld by MS & Co. hacl been rendered substantially less

valuable.

4-
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9. By this complaint, Plaintiffs seek compensatory danrages of several hundreds cf

millions of dollars.

THE PARTIES AND OTHERRELEVANT ENTITIES

10. MS & Co. is a financial services finn that €ngagcs in underwriting" invesfment

banking, fìnancial advisory services, securities salcs and trading, aud research. In late 1997 and

eafly t 998, MS & Co. assisted Sunbeam in idcntiffing potential acquisition targels and served as

Sunbeam's financial advisor with respect to çedain a.spects of Sunbeam's aoquisitions of

Cgleman, Signature Brands, and First Alert. MS & Co. afso scrved as tho undclwrite¡: of a .$750

million offeríng of convertible notes that Surrbeam used to fina¡ce these acquisitions. MS & Co.

is a xrrporation organized and existing under the laws of thc St¿te of Delawarc, with its priucipal

plnce ofbusiness in Ncw York.

l l. MSSF is a company thai provides cretlit services to íts clients. ln 1998, MSSF

entered into a credit agrccmcnt with Sunbçun under which MSSF agreed to provicle a loan to

Sunbeam in connection with Sunbeam's acquisition of Coleman, Signature Brends, and Fint

Alert. Pursu¿nt to thc crcdit agrecrnent, Sunboam borrowed $680 million from MSSF, with the

borrowings usedby Sunbeam to firnd certain costs relating to the acquisitions. MSSF is a

corporation organized and existing under the laws of the State of Delawarc, with its principal

placc of business in New York.

lZ. Morgau Stanley is a financial sçrvices compûny. It owns 100 perccnt of thc siock

of both MS & Co. and MSSF. Morgan Stadey is a corporation orgarrized and cxisting undcr the

laws of the State of Delaware, \ì¡iÚ1 its principal placc of business in New York.
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l i. Andcrsen was a member in or business writ of Andersen-\ilorldwide. Andcrsen is a

partnership formcd undcr thc laws of ttre State of lllinois. Once one of thc world's largest

accounting fìnns, aLnost all of its partners have left the finn. Andçrsen participated in and

coordinated the 1996 and 1997 audits of Sunbeam and the 1998 restatement of the reports of

t¡ose audits. I¡ addition, A¡dersen's pa¡tnerc zind ernployees provided consuìting serr¿ices tQ

Sunbcarn as part of duc diligence work performed in conjuncfion with Sunbeam'$ acquisition of

Coleman, as well as on other projects-

14, A¡dersen-Worldwide is a cooperative oorporation organized under the laws of

Switzerland. Its members included more tltan 2,000 individuals frorn 390 offices in 84 cou¡rkies.

Various individuals who wcre members of A¡tlersen-Worldwide participated in thc 1996 and

1997 audits of Sunbeam and thc 1998 rcstatcmcnt of thc reports of those audits. Andersen-

lyorldwide and Andersen dictatcd thc policies and procedures to be used by Andersen members

and affiliates throughout thc world. A-ndersen and Andersen-Worldwide at all t'elevant times

(a) held thcmselves out to thc public as a singlc, intcgrôted, full-service, professional business

cnte4prise cornpri.sing "one fifl1x" wìth "onc voicc" afld "common values and vision "

(b) completely dominated and controlled each other's assots, opcrations, policics, proccdurcs,

strategie$, and tactics, (c) {äiled to observe corporato forrnalities, and (d) uscd and mmmiuglcd

the æsets, fàcilities, employees, and busincss opporn:nitics of each other, as if those asscts,

facilities, employees, anrl business opportunifies were their own'

15. Andcrscn-Carlada n'a-s a member in or part of Andctsen-Wotldwidc. Ândetsc'tr-

Canada is a partnership organiz.ed under the l¡rws of the province of Ontario, Canada. Andersen-

Çanada auditcd thc 199ó and L997 audits of $u¡rbcarn's Canadian subsidiary for inclusion iu

-6-
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participafed in the 1998 restatement of ths rcports of thosc audits.

16. Andcrscn-Hong-Kông was a mcrnbcr in or part ofAndersen-Worldwidc.

Anlersen-Hong Kong is a parhrership organized under the laws of Hong Kong. A:rdcrscn'Hong

Kong audited the I gg6 and 1997 audie of Sunbeam's Hong Kong subsidiary for inclusion in

Andersen's l g96 and 1 99? audits of Sunbeam's consoliclated financial statemenls. It also

participated in the I 998 resL:atement of the retrrorts of those audits.

17. Andersen-Mexico was a mgrnbcr in or part of Andcrscn-Worfdwide. A¡dersen'

Mexico is a parÍnership organized under the laws of Mexico. lrndcrscn-Mcxico audited the 1996

and 1997 audits of Sunbeam's Mexican subsidiary for inclusion ín Andersen's 1996 and 1997

auclits of Sunbeam's consolidated fiuetrcial staternenfs. It also participateti in thc 1998

restatemcnt of tb.e reports of those audits'

I S. Anderserr-Venezuel¿ was a nrember in or part of Andersen-Worldwide. Andersen-

Vcnezuela is a parkrcrship orgeruizerl unde( the laws of Ven ezttelu Andersen-Venezu€la audited

the 19g6 and 1997 audits of Sunbeu¡r's Vcnçzuel¿m subsitliary for inclusion in Antlerson's 1996

and lgg7 audits of Sunbeam's consolidated financial statements. It also participated in the 1998

rcstatcflcnt ofthe reports of those audits.

tg. Defendant Harlow is a resident of Fl.orid¿ and at all times msterial hçreto was a

partncr in Andersen and a mernber in Andcrseu-Wo¡ldwide. He served as the eugngemelt

partner on the audits of Sunbcam's financial statements f¡om 1993 to t998. As engagement

parlncr, Hælow undertook the primary responsibility for supervising the 1996 nnd 1997 audits of

Slnbeam, including tiirecting and overseeing the acf.ivities with respect to lhe Subeam wotk
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pcrforrncd by numetous pcrsons at A¡dcrsen. Harlow also participatcd as a manbcr of

Sunbeam's due diligeuce tcam in connection witå Sunbeam's acquisition of Coleman.

20. Defcndant Pruin is a residørt of Florida and at all times material hereto was a

partner in Andersen and a member of Andersen-ìWorldwide. He servetl as the concuning partner

on the Sunbeam audits fbr at least 1 996 and i 997. As such, he undeftook tesponsibility for

indcpendently reviewing the Srurbeam audii work that had been conducted under Hadow's

supcrvision and ensuring that it complicd with GÂÁP and GA,A'S.

Zl. Dcfendant Dcn-kúaus is a rcsidcnt of Florida and at all tirncs matcrial hcrcto waq a

partncr in Andersen and a mfinbcr of Andersen-'Worldwide. Denklaus was Audit Division

Head anrl mauager of Andersen's audit pructice f'or the entirc Soufìl Fltlrida region. As such

Denkhaus r¡nclertook responsibility for ensurlng that the audit work perfrrrmed by Andersen in

t}e South Florida region was conducted in accordance wiLh G.A,AP and GAAS. Denkhaus also

served as the engagement pârtnÈr on Sunbeam's ultimate restatøment of its furancial statements.

22, At all times material hereto, Sunbeam Coqporation wæ headquattered in Palm

Beach CouuÍy, Irlorida. Sunbeaur Corporation, through its operating subsidiaries and affiliates,

manufacfired, marketed, and distributed dur¿ble household snd outdoor leizure consurtrer

products tfuough mass-m.arket and other consumer ohaunels. On February 6, 2001, Sunbeam

and sçveral of its afiliatçs filcd a petition fo¡ relief under Chapter 1l of ttre Bankruptcy Code in

the United States tsankruptcy Court for the Southern Dist¡ict of New York. Sunbeam has since

øncrged from bankruptcy and now opefatcs undc¡ the namc American Household.

23. The Coleman Company, Inc. was a leacling manufacturer and marketer of consumer

proclucts for the worldwirle r:utdotrr recrcation maikct^ Cr.rlcrnan wru a Delaware corpQration,

with its príncipal placc ofbusincss in Kansas. Pdor to March 30, 1998, Colcmfit (Patcnt)
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Holdr-ngs Ine. ('Colernan-Parent") owned 44,067,520 shares (or approximateÌy 82 perccnt) of

Coleman. Coleman-Parent is a Delaware corporation, wifh its principal place of busincss in New

York and is a wholly-on'ncd subsídiary of MacAndrews and Forbes Floldings, lnc. ("MÂFCO").

MAFCO is a global investrnent frm owned and operated by financier Ronald O. Perclman.

1'hrough its various subsidiaries and affiliates, IvlÁ.FCO owns a¡d/or controls a number of multi-

biliion dollar gfobal corporations, including Revlon, lnc., the international col.sumer cosmctics

compâny. MAFCO is a Delaware corporatjon, with its principal place ofbusiness in New York.

JURISDICTION ÄND VENUE

24. This Court has jurisdiction over thc subjcct mattcr of this action pursuant to

section 26.A12Q)@). Florida $tatutes, because Plaintiff'seeks damages in exce.*s of'$ 15,000

exclusive oÊinLerest, costs, and aÍtorneys' fees.

25. Thís Court has personal jurÍs<liction over Andersen, Andersen-Worldwide,

A¡derscn-Canadq Andersen-Hong Kong, Anderseil-Mexic<1, and Andetserr-Vcnpzvnla pursuant

to section a8.193(1)(a), (b), and (f), Florítla Statutes, because e¿ch of thcm, directly or tår'ough

its parlners, mernbers, agents, or employees, (1) operated, conducted, engaged in, or carried on a

busincss or busfuress venturc in Florida ûom wlúch the acts and injuries comptained of in this

action aruse, (2) comrnitted within Flodda thc tortious acts complained of in this action, or (3) by

an act or omission outsidc of Floridq caused the complained-of injuries to Plaintifß to occut

within Flodda at or about thc timc that it was cngagcd in service activities ín Florida or that its

services rvc¡c uscd or consumed within Florida in the ordinary course of cotnmerce, trade, or use.

2(). This Court has personal jurisdiction ovcr Defçudants Ha¡low, Pruitt, and Denkhaus,

bcc¿usc cach ofthem is a rcsident ofFlorida
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27 . Venue is proper rn this Court pursuant to section 47.01 l, Florida St¿tutes, becausc

Andersen maintaincd an ofÏice with more than 30 empioyees and partners in Fahn Beach

County, and the cause of action accrucd in Palm Beach County.

FACTUAL BACKGROITND

A.ndersen's aud Suuheam's Frauduleut Scheme

Zt. Iu July 1996, to acldress its growing finaucial difficulties, SLmbeam híred Albert

Du¡lap as Chairman and Chief Ex€cutive Ofñcer. Dunlap was a well-known "tumaltund"

spccialist who had a history of apparent success at other companies. FIe was nicknamed

..Chainsaw A]" because of his practice of cutting staffand closing plants to achieve quick

turnaround rcsults.

29. lgmcdiately after ho was hircd, Dunlap publicly prcdicted that, as a result of thc

Company's rcstructuring, Sunbeam would attaio significant increases in its margins antl salcs.

Dunlap replaced ¿lmost all of top managcmcnt with bis oqm selections, hiring Russell A. Kersh

(Chief Financial Officer); Donald R. Uzzi (Vicc President, Malketing and Product DevelopmenÇ

and later Executive Vice Prcsident, Consumcr Products Worldwide); Lee B. Crifüth (Vice

President, Sales); and Robut J. Gluck (Principal Accounting Otficu).

30. Unbeknownst to thc public and to Plaintiffs, Sunbeam'c ncw senior management

embarked upon a scheme designed to misrEresent Sunbeam's financial condition. Sunbeam's

subsequent NovernbLr 1998 restatsment of its 1996 and 1997 financial statemcnts rcvcalcd the

plan that Sunbeam's mariâgefirent had adoptcd and Andcrscn facilitatcd. In 1996, Sunbcam's

managenent, wiih Andctscn's knowing assistancc, causcd Sunbem. to ovctst¿te its ope,tating

losscs by at lcast $40 miilíoq thereby estabìishíng an overly bleak financial baokdrop ageinst
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which the company's pcrfcnnance in 1997 u¡ould be measured. In 1997, by eoukast"

management caused Sunbcam dramatícally to overstate its eamings. 'When 1997 opcrating

earnings werç gvçntually conected and restated, they \¡/sre $95 million less than the earnings

originally repgrtècl - and. approximately half of the figur-e that Andersen had previously

certified.

l l . In order to convince the public that Su¡rbeam'$ tûrnatound was rcal, Sunbcam

neodcd an outside auditor to validatc its finflrcial reports, Andersør - desperate to retain a

valuable client - stood ready to assist Sunbeam in its schcme'

32- After Dunlap assumcd controi of Sunbeam, Andersen had reason to fcar that its

relationship with $unbeam was in jcoparcly. Harlow, Pruitt, and Denkhaus kncw that Dunlap

had employecl CkrOpers & Lybrand, one of Anderseu's major competítors, as a financial

cousult¿mt ancl inclependent auditor in past turnaround assignments. In fact Dunlap had already

cngaged coopers & Lybrand to assist in planning sunbeuür's mas$ivç ¡e5huciuring.

j3. A¡dcrscn had a significant stakc in retaining Sunbeam, a'long-tirne major client.

Beíng dropped by a high-profile client such as Sunbcarn would have been a severe blow to

A¡dcrsen's reputetíon. The company generatcd substantial i-ncome fìlr Andetsen's Flodda

oflice, pâyülg over $l million in fþes for its 1995 audit alone and providing it with substantial

inctme from lucrative consultiug iusigrunents. Indeed, Andersen was so eager to keep Sunbearn

as its clicnt that it agreed to a 3Q-percent reduction in its 1996 audit fees.

34. Andersen,s fecs were particularly important to Andersen's partners, r'vhose incxlmui

werc de.pendent on thc continued business from Sunbeam. Á.nder$cn tied part of its audit

pattncrs, compensatio¡ to the solicitation and marketing ofnon-auclit cousulting scrvices, and

c¡eateci other revenuc-sharing arrangernents betweèn aurlit and consulting partner grolfps-
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35. Andersen puf [remenrÌous piessuro on partncrs to gcncratö mcre fees. A "depth

Çhart, wns developeci for each audit clientbased upon the level of scrviccs provided to that

client. Parkrer oompensation was detemtined based on the additional services sold, and the

ability of an Ancfersen partner t(} ínsrease his irrcome depended directly upon thc level of fees

thet the partoer ,,çontroll etl" ur solcl to his or her assigned clients' Thcse pressures led directly to

a conflict of intcrcst firr the au<fitors on the Sunbeam engagcrnsnt and were a significnnt factor

that caused A¡derser:, Harlow, Pruitt, ¿md Denkhaus, æ well as the Forcign Andcrsen Branches'

to abandon their independçncc, objectivít¡ and integrity on thc sunbcam financial st¿tem$lt

audits and revíews'

Andersen's Worldwidc Opcratiorts

36. Andersen was furmed in Illinois in 1913 as ån accounting and consulting

partnership under thç name "Art¡ur Andersen & co.'l rn 1'977 ras .Ândcrscn incrcascd its giobal

prcseuce, it created a new sbucture callecl ttre "Andersen ÏV-orldwidc organization"' Thc

Ândcrscn Worldwide Organization was ovçrseçn by Andersen-trVoddwide, which actcd as an

umbrella organization for the Andersen' the othcr Andcrscn Worldwide Qrganieation member

fínnS, the members and contract partnels of A[dersen-Worldwicte' and the indívidual members

and partners of thc Andersen lv'orldwido organization meulber firms' The model adopted by the

An6ersen V/orldwidc Orgaaization was infeuded to preserve "The Heart of Pattnetship Çulture,"

including incotnc sharing among the member firms of the Anclersen ÏVOrldwide Organization

-¿ntl a comnon govcînancc model. 'I'hus, parhrers (or equivalentS) in thO variouS hr¿¡ehes of the

An¿ersen Worldwide organization we¡e also members of Andersen-Wortilwidc, rcsulting in a

global parfirøshíp of more thau 2,000 individuals from 390 olrces in 84 diffcrcnt counfrics' In
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addi-uion 
.ro overlapping partners and nncmbcrs, Andcrsear-'lVorlds¡ide and .Andersen shareci

officers in common. For cxample, thc former CEO and Managing Partner oftAndersen-

Worldwide, Joseph Berardino, was also the CEO and Managing Parfner of Andersen.

i7. A¡dersen-Worldwide and Andcrscn also shared the same addtess. In its

promotional literature, Andersen-'Worldwide stated that its hcadquartcrs wcre located rt 33 'West

Monroc Strcct, Chicago, illinois 60603. That is úe same address as the headquartcrs of

AndErsc'n.

38. Andersen-Worldwidc sct uniforrn profcssional sta¡dards for a]l irs offices ancl

required t¡e members and partaers in its inte¡national officcs to agrcc to bc bound by those

professional standards and principles. Andersen-Woddwidc coordinatcd thc sharing of costs and

allocation of rcvcnucs and profits among its members and parlners and its offces around the

world. Andcrsen-Worldwidc operated undsr a worldwide tax structure, In addifion, Anclersen-

Worldwidc handlcd all bonowing on behalf of-its international otfioes and maintained those

officcs' financial rccnrds, payroll, and employee health-beneflts plans. AII of Andersstr's ofñces

also sha¡ed global computsr operations and traíning facilitios'

i¡g, The components ôf the Andersen'Worldwide Organization ignored corporete

formalities in referring tç¡ thernselves and each other. For exarnple, personnel affiliated with

Andersen and Andersen-Worldwide regularly exchangeil correspondence r¡nd e-mails that were

labeled "Andersenws" - sþçtt fQr "Aflderseu Wotld Organiz:rtion'" Dôcuments prepared by

Ander.sen often bore the insignia and logos of Andersen-Worldwidç, inclutling'oAndersen-

Worldwicle," ,.Andersen," and "Arthur Andçr$en." [n its promotronal literature, Ande¡senused

the namcs ".Andcrsen Worldwidc," 'iA.ndcrser¡" and "Atthw And¿tsefl" interchangeably. In

ad,Cition, A¡dersen sometirnes used only the na{ne "Andersrrl" wher refcrring to all ot part of thc
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Anclerscn'Worldwide Organization and didnot differentiatc bctween.Andc¡scn-Vy'orldwide and

ils of fices around the globc

40. [n promotional literature, Andersen, Andersen-IVorldwide, and the membcr ûrms of

the Andersen Worftlwide Organization marketed themselvcs ås "one finn," "a single worldwidc

operatíng skucture," that "thinlr[s] and act[s] &s otre."

4\. News releases issued by Andøsen, Andcrsen-Woddwidc, and othermemher lÏffis

confi.rmed that the Anderscn Worldwide Organízation and Anclerseu operated as a singlc

worldwirle organization:

Andersen referred to the brand identity arlopted hy the member finns of tlie
Andersen "global c¡ient service network."

'I,\/ith world-class skills in assuratrce, tax, consulting and corporate finance,

A¡thur Andersen has more ttran 77,000 pcoplc in 84 countries who are united by a

single worldwide operating structure th¿t fostc¡s invcntivcncss, knowiedge

sharing, and ¿ focus on client success."

"A¡thur Andcrsen is significantly different f¡om the other firms in sbucture,

gov€rnanoü and cultu¡c - differences which can be pivotal in icrms of the quality

of service a cliçnt mmpany receives. Important distinctions mark our f-trm from

the rEsL TVe have evolved a unique organizaúonal cuiturc that today unif.es fhe

people of A¡dersen Worldwidc. \ffe arc the only truc global firm, sharing

knowledge and doing business ¿tffoss borde¡s, sharing costs whioh fund

rnethodologies, reseatch ard developmerrt, lines and industry groups."

A¡dcrsen qpokcsman David Tabolt stated: "trV'e conductmore than 30,000 +udits

around thewodd cvcry yeâr."

"A,at. is alrcady nruch motc intcgratcd globally than the rest of the Big Five. As
Mr. Bc¡ardino [Andusen-Worldwidc's formcr CEO, who resigned in March
2002] points out, 'tltcre is onc namc óvcr thc door. We're not an alphabct soup,'

Thc cohcsivcncss of AA's.culnrc has bcen a soufce of humot to out.siders, wh.o

have labeled its bean counter$ 'Androids.' While somc rivals arc still struggling

with a complicated array ofnatíonal parhrørships, and thus difforent systems for
sharing pay, AA païtfløs orjoy a singlq and possibly unique, system trf
remuneratioru they recsive a list of what cach of thcm has camed in thê past

yeår.tt
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"Arthur Anderscn is a globaì professional serviccs organization con-sisting of over

100 urember firms and more than 61,000 peoplc unitcd by a síngle worldwide
operating structurc and a common culture of innovation and knowledge sharing.

This unique 'otrc-fiffi' approach qualifies the pcoplc of Arthur Ander'seu to servc

clients by bringing together ary of more than 40 competencie,s in a wary that
fuanscends geographic borders and orgaaizationai lincs. Atthur Anclersen's
people provide effective business solutions to ovcr 100,000 clienLç in 81 countries

a¡ound the world. Since ifs beginníng i.n. 1913, Arthur Andersen has realized 85

years of unintemrpted growth. Wilh rcvenues of mote than US $6 billioq it
st¿nds today as a worid le¿der in prcfessional scrviccs. Afhur,A.nclersen is a

business unit of Ândercen'Worldwide."

Thc Andersen-trVorldwide websitc (Andersen.corn) confinned that therc was a single worldwide

organizat'ion:

"Our 390 offices may be scatfered arnid 84 diflerent countries, but our voice is the

same. No rnatter whcrc you go, or who you taß to, we act with one vision.
Without bounda¡ies."

"One world. One organization."

Anda.sen's recruiting brochurcs rcflected that it was a single worldwide orgærization:

"We wil! in A.rthut Andersen's own words, 'act a.s onc firm and speak with one

voicc. It ís a united fhmiiy that operates aøoss hicrarchies, geographical

boundarics, ciicnt groupings, service lines and compctencies ancl f'eels the kiruhip
of undcrstanding and shared responsibility."

42. .Andcrsen-'Wotldwide ntanaged its operations by practice gÍ)ups, us well as by

geographieal rcgion. Each practice grcup was headed by a global practice director who oversaw,

directed, and confollcd thc opmations of. cach praotice group worldwide. Regional practice

directors (ø.g., Den-kúaus was thc ditector of'Anderscn-Worldwide's audit practice in South

Florida) rcported to the glohal practice director and managed the practice group withil thcir

regions.
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43. As a rcsult of the "onç firrn" approach, all actions takcn by mernbers ofl Audcrsen-

Worldwtde, as wcll as all actíons tâken by member firrns of A¡rdcrscn-Worldwidg may be

atff ibutcd to Andersen-lMorl dwide.

M. Andersen applied the "one firm" approach in its work with Sunt¡earn. Top partners

responsiblc for the Sunbe¿rn auclits and restatement wcrc partncrs of Andersen and nrembers of

A¡rderscn-Worldwidc, including the engagement partner on the Sunbeam audits, Harlow, tfte

concurring partncr on those audits, Pruitt, aucl the Audít Division Head and manager of

Andcrsen's audit practicc f'or the entire South Florida region, Denkhaus.

45. In addition, various international offices ofAndersen-Worldwide did subsuntial

work for Sunbcam. Sunbeam wæ a multinational corporation witl opcrations in Carad4

Mexico, Venezucla, and Hong Kong. The Sunbeam eugagement requircd the participation of

¿uditors frorn cach of those counfries ând numerous Arnerican citics. Harlow, on bdralf of both

Andcrsm and Anderseri-ttrorldmcle, developed work plans that he circulated tu Andcrsen's

branches in other counhies, including thc Forcign Àndersen Branches. Those offices workcd

closely with Harlow and others within A-ndersen and Andcrscn-Worldwide to complete ttre tasks

outlincd in the plans. They sent their work product to lLBrlov/ for inclusiûn in an Andersen-

Wo¡ldwidc Management Letter, æ weil as for incorporation in Andctscn's audit wotk.

The Fraudulent lgg6 Finunci¡l Statements

46. In 1996, aftc,t Dunlap took conhol of Sunbearu, Andçrseu pennittcd Sunbeam

rnanagement to employ numerous accounting prectices that - as $u¡rbea¡n's November 1998

restaterne¡rt of it* 1996 finaucial staternents and an SEC invcstigation later showed - did not
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eomply wittr GAAP. The objeotivc of these accounting virrlalíons was to set ffl a.rtificially hleak

linaucial backdrop against which Sunboam's 1997 pcrformance would be judged-

47. Among other things, Sunbeam's I996 financial statements. certified by Andersen,

did not comply with fhe accounting principles of (1) reliability, Financial Accou¿ting Standards

Board ("FASB") Statemeflt of Financi¿l Accounting Concepts No. 2, $$ 58-97; Accounting

Principles Board ('lq,PB") Stâtsment No, 4, $$ 109, 138, 189; (2) cornpleteness, FASB Statc,mcnt

of'Financial Accounting Concepts No. 2, $$ 79, 80; APB Statcmsnt No. 4, $ 94;

(3) conservetism, FASB Statement of Financial Accounting Concepts No. 2, $$ 91-97; APB

Statemen¿s No. 9, $$ 35,71; (4) neutuality, FASB Statement of Fìnancial Accounting Concepts

No. 2, ¡¡g 9S-110; or (5) relevancg FASB Statement of Financial Acoounting Concepts No.2,

$$ 47,48.

48. Ârrong the ucçounting frauds that Andcrsen knowingly allowed was the artificial

inflation of Sunbeam's rösorves. Becausc thc rcscles were charged as an el(pense against

income, this accountÍng practice allowcd Sunbcam t0 overstatÞ the 199ó loss against which its

l997linancial results would be compared.

49. For exanrple, Sunbeaua created a $338 million reserve for "reskucturing" chatges.

As thc November 1998 restatement made clear, includcd ín these charges were costs of

redesigning product puckaging; costs of rclocating employees and equipment; bonuses to be paicl

to ernployees who we¡e told that thcy wøc being laid offbut wcrc askect to stay on tønporarily;

advertising expcnsçs; and certain coruulting fecs. Bec¡ruse thcsc items benefitcd futr¡re

activities, GAAP did not permit them to be classificd as re$tructuring charges. Anderscn also

pømittcd Sunbeam (o violate GAAF by creating a $ 12 million reserve firr ¿r lawsuit allcging that
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Sunbezun was liahle for cleauup costs as$ociatcd with a hazardous waste site, evcn though

Sunbeam's cstimated liability was, at best half that arnount.

50. Ande¡sen also permitted Sunbeam irnproperly to write down its houschold products

inventory in 1996- In connection with the restructuring, Sunbeam had decided to ciírninate half

of Sunbcam's product lines a:rd to liquidate its inventory of those product lines. Although ouly

half of Sunbcam's product línes wcre eliminated, Andetsen allowed Sunbean to apply, at year-

end i996, thc special acçounting treafment that it had accordcd the elirninated lines to its entirc

inventoty of houschoid products. r\s a result, as thc Novernber 1998 ûnancial rcstatement later

shorved, Sunbeam undcrstated the balanoe sheet vaiue ofíts inventory Bt year-cnd 1996 by

approximately $2 urilüon and ovetstated its 1996 loss by the same aruount

51. A¡dersen also allowed managcment improperly to recognize, as a 1996 expenset

$2.3 míllion in 1997 advcrtising expenses ancl rclatcd cosfs, In addition, A:rdcrscn perrnitted

Sunbeam to manipulate its 1996 liabilities for "cooperative advcrtising." It was Sunbearn's

practice to fi¡nd a portion of its rctaiiers' costs ofrunning local promotions. Âs required by

GAAP, Suubea¡r accrucd its estinratcd liabilities for this expeuse. At year-cnd 1996, Sunbeem

set its cooperativc advertising accrual at an inflatcd value of $2 1.8 million. According to the

Novernber 1998 restatcment, this acurual was improper under GAAP because it was

approximaiely 25 percent higher than the prior year's ¿ccrual arnount, without a proportíonal

i¡crease in salcs providing a basis for the incrcase. Ultimately, ss tåe November 1998

restatement showed, $5.8 million of that exccssive accrual rvas usecl (without disclosure) ûo

inflate Sunbcamrs 1997 income.
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52, In the coursc of auditing Sunbeam's 1996 fiuancial statements, Andersen becamc

aware of these and other impropsr accounting practices. Indeed, an Andersen employee

questioned a Sunbeam employcc about the restructuring reserves and was tôld tÏrât the ¡eserve

included "everything but the kitchcn sink." Harlow, the Andersen engagcment partner, know of

this statcment-

53. Harlow inforrned Kersh and Gluck, who were part of Sunbcam's senior

managemenq that certain of the restructuring reselves that Sunbeam had cstablished were not

propurly accomted fo¡ as restructuring costs under CAAP beoause they burcfited Sunbe¿un's

future operations. He proposed that Sunbeam reverse tho accounting entrics on its books and

recorcls reflectíng tJre establishmcnt of these reserves. Howevel, when Kcrsh and Gluck rcfused

to reverue these items, Ha¡low caused ,A¡dersçn to acquiesce to Sunbcam's fiaudulent

aocounting fol the reservcs.

54. In March 1997, Andersen issued rxr unqualified audit opinion regarding Sunbearn's

1996 financial statemeirts and authorized tire inclusion of its audit opínion in Sunbearn's 1996

Form lO-K filed wittr thc SEC. A copy of the lggó AudÍt Opinion is cxhihit "A" att¿ched

hcreto. Consístent with Andersen's internal procedures, the Audit Opinion wæ.issued at the

direction of l-Ia¡low and Pruitt. Denkhaus, as Audit Division Hcad and ftauagçr of Andersen's

audit practice fo¡ thc cntire South Florida region, had undertake,n rcsponsibility for supervising

the audit work pcrformed in Andsrscn's Soutå. Florida rcgion and thus ¿lso bore responsibility

for the issuancc of this oPinion.

55. Dcspitc its knowledge of thc nany improper accounting practices that Sur:beam's

managüntnt harl employed. Anclersen's opinion statcd:
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W'. e conducted our zudits fur accordance with gencrally accepted

auditing stanclards.

Those standards require that wc plan and perform the audit to

obtain rcasonable assurance about whcther thc financial statements

are free ofmatsriai misststement, An audit inciudcs cxamining, on

a test bæis, evjdence supporting the amounts snd disclosurcs ín the

financial statanents. An audit also includes assessing the

âccôunting principles used and siguificant estimates made by
managenent, æ well as evaluatíng the overall financial ståt¿Tncût

presentation, Wc believe that our audits provids a rcåsonable basis

fbr our opiniou.

In our opiniou, the financial statemøtts . . . prcsent fairly, in all
matcriaL rospects, thc financial position of Sunbcam Corporation
a¡rd subsidí¿rnes as of December 31, 1995 aud Dccember 29, 1996,

and the resutts of their operatious and theil cash flows for cach of
the three fìscal years in the penod ended December 29, 1996 in
con formity with gen eral ly accepted accountÍng principles.

56. Anclersen zrlso knowingly provided false descriptions of ccrtain of Sunbeam's

specific accounting practices. For exarnple, it chsrectcrizcd Sunbearn's lreahnent of its

reskucturing oharges in Note 2 to the audited 1996 consolidated financial staternenLs as follows:

In conjunction with the irnplementation of the restructuring and

growth plan, the Company re<,orcled a pre^ta¡( special charge to

earnings of approxirnately $337.6 million in the fourth guartcr of
i 996. This arnount is irllocated as follows in the accompanying

Consolidated Statement of Operations: $154'9 million to

Restnrcturi:rg, knpairment and Othcr Costs as ñ:rther describerl

below; $92.3 million to Cost of Goods Sold related principally to

inventory write-downs from the reductioü in SKUs and costs of
invontory liquidation prografts; $42.5 million to Sclling General

and Adlninistrative expenses principatly for increases in
environmental and litígationrescrvcs (sce Notes 12 an¿l 13) and

other reserve categories; and the estimatcd prc'tax loss on the

divestíture of the Cornpany's fumiturc busincss of approximafely

$47.9 million.

In fac! hower,êr, Andersen knew that Sunbearn lied'improperly iuflated its rcsfitcturing costs by

mi[ions of dollars.
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57. Andersen's 1996 ¿udit violated GA"A.S beea,use, arnong othcrthings, Andorsen

failed (i) to perform the audits with an attitudc of professional skepticisrn as requited by the

Statement on Auditing Sundards ("SAS") No. 53; (2) to conclude that there was a sig:,rificant

risk that Sunbeam managemeflt would ìntentionally di.gtott the company's fin¿ncial stâtements,

in violahon of y'irnerican Institute of Certitîed Public Accountants Profcssional Standards, AU

$g 316.10 and 3ló.12; (3) to recognize that the accounting policies ernployed by Sunbeam were

not acceptable in the oircumstances, in vroìation of AU $ 316.19; (4) to obtain suificient

competent evidcntial D1.attrr through inspectirm, observatiort, inquiries, a¡rd confirmations to

afford areasonable basis for its opinions regarding Sunbeam's financial statemcnfs, i:n violation

ofAU g i50.02: (5) to exeroise due professional care in the perfotmance of lfie audit, in violation

of AU $ 150.02; (6) to plan the work adequately to uncover the erors and iFegularities in

Sunbeam's accountiug information, in violatíon of AU $ 150.02; and (7) úo obtain a sufficierrt

uaderstanding of Sunbeam's iuternal conffol structure to plan the auditc and to deterrnine the

nature, lirui¡g, and extent of tests tt: be perf-ormed, in violation oirflU $ 150'02^

58. In addition, in couductrng t'he 1996 audit, Andersen (1) improperly relied on

manâgcmcnt representations rather than applying the auditing procedures necessary to ¿fford a

reasonablc basís for an opinion on Sunbeam's financial statements, in viol¿tion of SAS No- 19

(Ati $ 333.02);(2) failed to recognize that misst¿tements resultilg from misapplication of

GA-A-P, dcpartunes from fact, and omissious of necessary iuforrnation" in eggregate, Çaused

Sunbcam's financial slatements to bc materially misstated in violation of SAS No' 47

(AU ç 3lZ.M);(3) failed to issue a qualified o¡ advcrse opinion, in violation of SAS No' 47

(AU $ 3l2.j 1): anct (4) imprgperly concluded that the accountingprinciples applícd b¡r Sunbeam

werö appróFriate in the circurnstances and that Sunbcam's fi¡ancial statements wete informative
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of matters that could affect their use, understanding, and interpretation, in violation of SAS

No. 69 (AU $ 411.04(b) and (c)).

59. Harlow, Pruitt, and Denkhaus knerv ofor recklessly disregarded numerous red flags

that should have caused thcm to frevent Andersen from ccrtiffing Sunbeam's 1996 financial

statcments. However, thcy did nothing to stop Antlerscn's unqualified 1996 audit opinion from

treing ùciucled in Sunbeam's FÒnn 10-K filing with the SEC, despite the fact that they knew or

were reckless in not knowiug that the fìnancial statem.ents thai Andersen had certified were

materiaily misleading. Harlow, Pruitl and De¡khaus also knew that tl¡E false financial

statements iirot tn"y had caused Anderscn to issue would bc incorporated into Sunbeam's

cousolidated financÍal -statements and that lenders, such æ MSSF, and underwritcrs, such as MS

& Co., would rely on thcse fìnancial statements.

60. hr all, the 1996 financi¿l statcments audited by Á.ndersen were materially faise and

misleading and overstated Sunbeam's operating losscs for 1996 by at lcast $40 million.

Moreover, A¡de¡sen's unqualifiel audit opinion was false ín at least two material rcspecfs. First,

the financial statemcnts that Anderscu audited did not "fàirly" prcsent Sunbeam's fìnanciai

position in conformity wifh GAAP, as it reprcscnted. Second, Andersen had no! as it claimed,

conducted i¡s auditin accordance with GAAS.

'l'lre Fraudulent 1997 Financial Statements

6l- 
. 
The accounting frauds in which,Anderserr permitted Sunbcarn to engage in 1997

were aiffied at inflating the co¡npany's eatnings, To accomplish this - as the November 1998

restatcmcnt and an SEC investigation subscqucntly showed - Andersen allowcd Sunbçarn to

44
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rec.ord fraudulcnt sales, to accÆunt improperly fur one-time evcnts, and improperly to use

"cookie-jar" reservçs, all in violation of GAAP.

62. Amoug other things, Sunbcam's I 997 fÌnanciai statemeots, ccrtified by Andersen,

did not comply with ttro accounting principles of (1) rcliability, FASB Statcment of Financial

Accor.rntíng Concepts i\o. 2, $$ 58-97; APB Statcmcnt No. 4, $$ 109, I38, 189;

(2) completenass, FASB St¿tement of Financial Accounfing Concepts No. 2, $$ 79, 80; API¡

Statcment No. 4, $ 9a; (3) conselatism, FASB Slatement of Financial Accounting Corrcepts

No. 2, $$ 91-97; APII St¿temcnfs No. 9, $$ 35, 7l: U) neutrality, FASB Statement of Financiai

Accounting Conccpts No. 2, ${i 9B-1 l0; or (5) relevance, ìIASB Stafement of Finanuial

Accounting Concepts No. 2, $$ 47,48,

63. One of the revenuc inflation tactics psnnitted by Andcrscn in I997 was improper

accounting for "bíll-and-hold" salcs. .¡t bill-and-hoki sale occurs whcn a seller bills a customer

for a purclrase while retaining the mcrchandise {br later delivery. During lgg7, Dunlap's

maflagement tcam offered financial incentívcs to va¡ious customers to purchaso products. Under

GAA-P, revcnue under bíll-and-hold transactions may bc recognizer.L only if, among othcr things,

ttre buyer - not the seller - requests a sale on that basis. As ¡\ndersen subsequently learned in

the course of its 1997 audit, the purport€d bill-and-hold customers had not requested that

treatrnent, and, in numefous cases, the dsks of ownership and legal title r¡/ere never passcd to the

customer. Sunbear¡r added more than $29 million to its Ig97 sales aud $4.5 million to income by

improperly accormting for ülese trstrssctions.

64. Another income-boosting tactic thet Andczscn sanctionc<I was SunbEern's improper

ure of its iuflatecl 1996 rcscrves, which afifìcially incrçæcd the company's 1997 income by

almost $5 million. Andersen also let Sunbcam improperly treat $'f 9 miilion that it rcceive<l from
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the sale of discomted and obsolcte inventory as ordinary incon:e. Although thc rccognition of

that revenuc was permitted under GÁ,ÂP, Sunbeam was required to disclose tlat revcnue as a

non-recurring cvort. sunbcam failed to do so, again with Andcrsen's blessing.

65. In addition, Andersen and -¿\ndersen-Hong Kong allowed Sunbeam's l.Iong Kong

subsidiary to book salcs th¿t violated applicable accountingprinciples because thcy included an

unlimitcd right to return unsold merchandise and becausc the amount of fi.¡ture returns on .such

sales could not re¿sonably be cstírnaf.ed. OnAnderscn's and Andersen-Hong Kong's watch,

Sunbcam's Hong Kong subsidiary improperly rccorded salcs revenue of $8.6 million from

various sales mado during thc fowth quarter of 1,99?. Ândersen and Andçrser¡-Hong Kong also

pcrmitted Sunbeam's l{orrg Kong subsi<liary to undcr-provide fur warranty and product liability

cxpcnses; impnrperly to includc in 1997 net sales of $0.5 million of goods thpt w¿îc üôt sbipped

unfíl 1998; autl improperly to defer lg97 adverÍising costs to luture periods.

66- Andersen and A¡dcrsen{anada also pcrmitted Sunbe¿rm's Canadian subsidiary

impr.operly to book sales that did not meet thc appiÍcable sales recognition criteria hecause they

included an unlimited right to retum unsold merchandise aud because the amount of tuture

returns ou zuch sales could not reasouablybc cstimated.

67. Anderscn and Andersçn-Mexico also perrnitted Sunbeam to employ sevçral

irnpropa accounting tricks with respect to its Mcxican subsidiary. Sunbcam's Mexiczn

subsidiary cngaged in $900,000 in bili-and-hold transactioue in I99? that should ¡rot have bccn

tecognized as income until t 998. In addition, thc subsidiary's inventory was overvalued by

$2 million, ancl the financial st¿teme¡rts for Sunbcam's Mexico operations failcd to includo a

$3 millÌon çxpensË for the profit-sharing obligations of that business.
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68. Andersen and Anderscn-Venea:ela al$o penrritted Sunbeam's Vcnczucla subsidiary

impropcriy to valuc íts inventory ofraw matcrials. Its books reflçcted plrchases of¡aw materials

that wsre held at varios,s suppliers. Andcrscn failed to confÌrm that the booked amounts

represented.nraterials that were actually Ín the possession of suppliers. Had it done so, it would

have discovered thar the materials did not cxi.ct.

69. Qne of the rnost egtegious accounting abuses that Andersen permittcd in 1997 was

to allow Sunbeanr úo record a profit on a sham safe of iLc warr:rnty and spare parts business to its

spare parts proyider, EPI Printers, Inc. Prior to 1997, EPI satisfied spare parts and warranty

ru¡uests of Sunbeam customcrs on a fce basis. To raise ¿rdditional ¡cve.tue at ycar-end 1997,

however, Sunbçam entered into a sham "salc" of the wôrranty amtl spare parts invørtories already

in EFI's wa¡chouse- As a result of the transaction, management fraudulentlyrccognized millions

of dollars ofhogus sales und profits irl99l.

7Q- The problem with the ËPI transaction was that the transactiou was not a saic at all,

lbr at least th¡çe reasolx. First, therc was never a iÏnal agreernent between Sunbcam and EPL

Thç closcst the parties ever came to a mccting of the minds was the execution of a rnere

"agreement to agree." Sccond, by its terms, the proposed sale was to tcrminate on January 23,

1998, with no payment obligation on the part of EPI, absent a subser¡uent agrc€rnent betwcen

Sunbeam and EPI on thc valuc of the inventory. [n other words, the salc coulcl be completely

unwound just aftcr ycat-end without EPI ever having paid a cent Third, Sunbeam had ageed as

pa¡¡ of the proposed salc to pay ccrtain l.ees to EPI and to guarnntee a S-pcrccnt prof'rt to EPI on

flre cventu¿l resale of thc invcutory. ln essence, evÊn ¿rftsr the proposed sale, EPI retnained a

conh¿ctor cçrnpensated by Sunbeam on a fee basis for its scrvices. In $um, the relationship

between EPI and Sr¡nbeam was not materialiy ¿ltercd by thc purpôrted '3äl€-"
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71. As a result of thesc aud otherviolations of accounfing standards, in t997, Sunbcarn

reported $186 milliort in income, much ofwhich was, according to the Novcmbcr igg8

restatement, improper uncler GA-AP. In all, thc overstatements included over $90 million of

impropcr nct income, including approximatcly $10 rrillicrn from a sham sale of invcntory to a

conhactor, approximately $a.5 milliou from non-G.¿l-A.P hill-anrl-hold sales, approximatcly

$35 rnillion in income derivecl from the use ofnon-GÂ¡\P raqerr¡es and accruals taken at year-

end 1996, and approximately $6 míllion frorn impropsr revenue recognition.

Sunbearnts Purchase of Colemûn

72. T<lwiud the end of 1997,Sunbeam engaged MS & Co. to advise itwithralpect trr

the possiblc sale of its corc businesscs and/or the initiation ç¡f onE or more major acquisitions.

Ultimatcly, Colsrnan, Signature Brands, and First Alert were itlentified as thrcc companies

inlcrcsted in being acquíred by Sunbeam.

73. OnJanuary28, i998, Sunbeam announcedits fi¡anciai resulLç for lggT,reporting

tof¿l revenues of $ 1 .l 68 billiorq and total eaming-s {iom continuing opcration-s of $ I 89 million

(or .$1.4I per share).

74. On Fobruary 3, 1998, Harlow met with key officers of Sunbeam to discuss the

acquisitron of Coleman and its financial impact ou Sunbeam. By that time, as a result of

reviewiug Sunbeam's 1997 fi¡rancial statements in the coursc of its autlit. Harlow and Andersen

knew that Sunbeam's [997 results wcrc false-

75. On February 20, 1998, Audcnsen agreed to ect as a Sunbcam furancial advisor and

pert-orm financial due diligence in couuection with Sunbeam's acquisition of Coleman, First

Alcrt, and Sigrraturc Brands, f'urther compromising fuidøsstl's duty a-r an auclitor to maintain its
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independence frorn íts client. In agreeing to undcrtake that assignment, Andersen beçame an

active member of thc team working to assist Sunbeam in its acquisitions. Harlow aud other

Andersen employccs who worked otr Sunbcam's auclít also served as mcmbers of $unbeam's due

diligence tearn.

76. On February 27,7998, Sunbesm's Board of Dirçctors met in Ncw Yorlc to discuss

Sunbeam's possible purchæe of Coleman. During the February 27, 1998 meeting, MS & Co.

provided Sunbeart's Board of Directors with a written "faimess" opinion rcgarding the fair

acquisition pricc of Coleman. The opinion made clear that, oven in thc context of issuing a

fàimcss opinion on thc Coleman acquisition pricc, MS & Co. had relied upon A¡dersen's

rø¡nesentatiors regarding Sunbeam's fi.nancial health. The faimess opinion explicitly statecl th¿t

MS & Co. had revíewed "certaín publicly availablc financial stâtcmonts and othcr information"

of Su:rbeam. The opinion advised that MS & Co. had "assumed and relied upon wilhout

independcnt verification the accuracy and completeness of the information reviewcd by us for

thepurposes of this opinion,"

77. The Sunbeam Bo¿r¡d of Directors approvai tbe Colcman acquisition. That same

da¡ Coleinan-Parsnt - the 8Z-percent sha¡choldsr of Ct¡lsrnan- agleed to sell Coleman úo

Sunbeam for a purchase price of ï2.2 hillion. Srurbeam agreed to provide Colemsn-Parcnt with

$ 160 rnillion in cæh, to assumc $584 million in Coleman-related debt, and to provide Colernan-

Farcnt with 14,099,749 shares of Sunbeam stock. Sunbeari also agrccd to purchase Signafurc

B¡ands and First Alert fqr approximately $300 million.
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z{ndersen's 1997 tJnqualiûed Audit Opinion

78. In fl-re firsf week ofMarch 1998, shortly aftsr the agreement for Sunbcarn's

purchase of Coleman was signed, but before the transaction closd Andersen rendered an

urrqualifred audit opinio¡r fur Sunbeam's 1997 lìnancielstatcmcnts. WithAndemen's express

cousËnt, managünent irtcluded thaf opinion in Sunbeam's 1997 Form l0-K filed with the SEC

on March 6, 1998.

79. Andersen was wcil awa¡c of fhe potential for fraud in Sunbcam's 1997 books,

including the risk that Su¡rbcam managc.mcnt woulcl attempt to claim profits and revcnue o¡

lransactions before the earnings process was completed. Ha¡low had specifically advised

Ande¡sen's forcign offioes (inclucling Andersen-Canada, A¡dersen-Hong Kong, Andetsen-

Mexico, and Andersen-Venezuela), for example, tJrat Dunlap had made prornises to the public

rcgarding eamings-per-sharc to be attained in 1997, and that mâragcment had ¿ vested inte¡cst in

achicving the promised earnings levels because managcmcnt's primary form of compensatioli

was based on tho cornpany's stock price. Ha¡iow had also noted the presfltce of the possibility

of a third-piufy purchasc of the compiury's stock or assets.

80. In the coursc of its auclit of Sunbcam's,1997 fìnancial records, Andøsen learned

that Harlow's concøns were well-founded. [t discovered that Sunbcam had improperþ

acciruutcd for certain bill-and-hold sales, had misuscd its reserves, and had overvaiucd its

inventories. Harlow discusscd these problems with Sunbeam's senior management and propo.sed

fhaf Suube¿rm reverse thcse improper cnkics.

81. For examplg as part of Antlersen's 1997 year-end audit, Harlow raised with

Sunbeam's management the impropø acrounting treatncnt accorded to the EPI transaction. Hc

proposed thal Su¡rbeam reverse the accounting entries reflecting thc reveuue recognition for that
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transaotiou, pointing out that the proût guarantee and the indetcmrinate valuo of the conkacl

rendered revcflue recognition inconsistent with OAAÏ. Kersh and Gluck rofussd to reverse the

transaction. Harlow c¿used 
'A,ndersen 

to acquiesce in managcment'.c actions. As a resulf

Sunbeam's 1997 auditetl financial statements reflect almost $10 million of false profit on the

shan EPI transaction.

82. Harlow aiso raiscd with Kersh and Gluck Sunbeam's inappropriatc üse t)f resçrvcs

and rccorded the fi.lil $4.9 million of costs that Sunbeañ had improporly offset against rçservcs

on the list of proposetl audit adjusfrnents. Kersh and Glucþ howevcr, refused to make the

proposed adjusf.ments. Harlow again failed to i¡sist on honcst, accurate accounting. Instead, hc

causcd Anderuen to acquiescc in Sunbeam's refusal to reverse these impropcr rcductions in

current-period costs, although he knew or recklcssly disregarded facts indicating that this

improper accounting would materially distort Sunbcam's reported rezults of operations. ln fact,

this use of rçscrves increascd 1997 fburth-quarter income by almost I perccnt.

83. Fta¡low also proltosed adustrncnts to rever$e $2.9 million rclated to Sunbeam's

iuventory ovcrvaluation by its Mcxic¿n subsidiary and $5ó3,000 rclated to vadous misccllaneous

terms. Kersh ¿nd Gluck refi¡sed to make appropriate adjustments, and Harlow again caused

Andersc,n to acquíesce iu their refusal to reverse thesç errors - dcspite Úre fac-t that thesc items

added over 5.4 percent to Sunbea¡n's reported eamings for the fourth quâfier and oontrÍbuted to

the larger misstatsment of Sunbeam's rcported resuits of operations stemming from thc

fraudulc,nt conduct of Sunbeam's manage,møtt.

84. These iurproper accountíng techniques raised clcar red flags th¿t should h¿ve - and

must have - alcrtcd Anclersen to the need for grcater scrutiny regarding all of Sunbeam's

revenuö recogútion decisions. At a minimum, Andersen should have been on guard as to all of
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previously recognized improper iteins that were ultimatcly dismissed as'Ïmmaterial."

g5. Deepite thcse clear red flags, Anderse¡r once again gave Sünbeam â cl€an bill of

financial health, issuing an unquålÍfied audit opinion regarding Sunbeam's 1997 financial

statemcots and authorized the inclusion ofits audit opinion in Sunbeam's 1997 Form IGK filed

with thc SEC. A copy of rhe 1997 Audit Opinion is exhibit "8" atteched hereto. The Audit

Opinion is signal by Andersen. Consisteirt with Anderson's intemal proccdures, the Audit

Opinion was issued at the direction of Harlow nnd Pruitt. Denkhaus, as Audit Division Head and

manager of Andcrscn's audit prurctice for the enti¡c South Florida region, had undcrtakÉn

responsibility for supervising the audit work pcrformcd in Andersen's South Florida region and

thus also bore responsibility for the issuance of this opinion'

86. In this opiniou Andersen st¿ted:

We conducted oru audits in accordance with generally acccpted

aurlrting süzurda¡ds. Thosc sta¡rdanls require that we plan and

p".forn the audit to obtain reasonable assurance about whethe,r the

financisl ståtefirents are free of materi¿rl misstatement. .¿\¡ audit

includes exarnining, on a test basis, evidence supporting the

amounts and disclosures in the financial statcments. An audit also

includcs assessing tbe accounting principlæ used and siæifioant
ss''matcs made by manage,ment, as well as cvaluating the ovemll

fi¡ancial statcrnent presentation. Webclieve that our audits

provide a reasonable bæis for our opinion

In our opinion, the financial staternents . . . , present fairly, irr all

maúerial fespects, thc financial position of surbcam corporation

and subsidiarics as of Decembor 29, 1996 and Decenrb et 28, L99'î ,

aod thc rcsults of its opøatious and its cash flows for each ofthe
thrce fiscal years in the period endcd Deceznber 28, 1997 tn

conforrnity with genø-ally accepted accounting principles'

E7. in firct, Anderseu's 1997 audit violatçd GAAS becausc, aInong otherthings,

Andcrsqr had failed (l) to perfo.rm the ¿udits with an attitude of profcssional skc'pticism as

No.5Bl1 P'2/3

-30-

16dv-000686



Aus. g. 20û4 2 : 2gPl'l No.58l7 P. 3/3

CASE NO. 5020O4C^0022 SãOÖOGY{I!

First AmødcdComPlåirû

'ø,rired hw S,4S No- 53: 12) to reach I eonelusion thaL there existed a sisdfieant nsk oflvïsuvu : *-fr-. ----_

intentional distortion of finanuial statements by Sunbeam rnanagemenf in violation of

AU $$ 316.10 and 316.12; (3) to recognize that thc accounting policies employed by Sunberm

were not acccptable iu the circumstances, in violation ofAU $ 316.19; (4) to obtsitr suflicisnt

competont evidential muüe,î througb inspection, observation, inquiries, and coufirmations to

afford a rcasonable b¿sis for its opiníons regarding Sunbeam's financial statetaerits, in violation

of AU {i 150.02; (5) to exercise due professional care in tho performanc¿ of thc audit, in violation

ofAU $ 150.02; (6) to plan the work adequately to uncover the errors and inegula¡itics in

Sunbear:r.'s accounting infirrmatioru in violation of AU $ 150.02; ¿nd (7) to obt¿in a sufficient

understanding of Sunbeun's intemal cooüol structure to plan the audiæ and to dctsrmine the

nature, timing and extent oftests to bc pcrformed, in violation of AU $ 150.02.

BB. In addition, in conductíng thc 1997 audil Andersen (l) impropctly relial on

managemerit representatious rather than applying the auditing procedurcs trcccssary to afford a

reæonable basis for an opinion on Sunbcam's financial.statements, in violation of SAS No. 19

(AU $ 333.02); (2) failed to rcttogwzethat misstatements resuiting from misapplication of

GAAP, departures ûom fact and omissions çfnecessary information, in aggregate, caused

Sunbeam's financial statemEnts to bcmaterialty missteted, in violationof S.¿lS No.47

(AU $ 312.0a); (3) faiied to issuc a qualified or advsrse opinion, in violation of SAS No. 47

(AU $ 312.3 1); (4) improperþ concluded tlr¿t the accounting principlcs applicd by Suubeam

were appropriate in thc circurnstances and that Sunbeam's financial stãtements wcre iuformative

r.¡f matters that could affect thcir usc, understanrting and interpretation, in violation of SAS

Nç. 69 (AU $ 411.04(b) and (c)); and (5) failcd to report that a change in tbe application of

accountingprinciplæ in Sunbeam's 1997 fiuancial statements had matcrially affectcd tbcir
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cornparability with thc finanoial staternents for prior pcriods, especially 1996, due to a difÏerenf

frçatrnent of salcs and reserves in thoso periods, in violation of SAS Nos. 1 and 43 (AU

$ 420.02).

89. Flarlow, Pruitf; and Denkhaus knew of or rccklessly disregarded numerous rcd flags

that shoultl havc caused thern to withhold Anderscn's unqualitìed certification of Sunbeam's

1997 financial statements. However, Hariow, Pruitt, and Denkhaus did nothing to stop

Anderscn's unqualified 1997 audit opinion from bcirg includeci in Sunbçam's Form l0-K filing

with the SEC, dcspitc the làct that they knew or we¡e recklcss in not knowing that the financial

süat€ments that Andersen had certified wcre materially misleading. Harlow, Pruitt, and

Denkhaus also knew that the false finaücial statsmcrits that they harl caused Andersen to issue

would be incorporated into Sunbeam's consolidated fìnancial shtements and that MSSF, æ a

lcnder, and MS &Ço., as an underwriter, would rely on these tÌnanq;ial statements.

90. The Ftlreign Andersen Branches also knew of or reckle$sly disregarded thc fact tirat

the frnancial statements of Sunbeam's foreign subsidiaries, which they had reviewcd and audíted,

were not prepared in ¿ccordance with GAAP or reviewed in accordance with GA,4.S. The

lìorcign Andcrsen Eranches never{fieless cerh'fied th¿t their audit work complfed with GAAP and

GAAS. Each of the Forcign Andctsen Branches also knew that tho faise fÏnancial statements

that thøy had ¿udited would be incorporatcd into Sunbeam's cansolidated finarcial statement$

and thatlenders, such as MSSF, and undcrwritcrs, such As MS & Co., would rely on tlese

ñnancial statements.

g1. ln all, thc 1997 frnancial statemetrts ¿uclited by Andersen reportc{ operatirrg inconre

of $l8ó millíon - an overstritemert of at least 50 pcrcent. Like its i 996 unqualified audit

opiníorr, Andersen's 1997 opinion rvas fal$e in tw<l material respects. First, the fina¡cìal
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statomcnts Andersen auditcd did not *fairly" pre$Çnt $unbeam's firflûcial position in alnfrlrmity

with GAAP, as it reprcscntcd. Second, ./.tndersen had not, as it claimed, conducted its audit in

accordance with CAAS.

Reliauce by Pleintiffs on Anderseu's
Unqualified Audit Opinions

92. Âfter it ag'Èed tti acquire Çoleman, First Alert and Signahre Brands, Sunbea¡n

needed to raise approximateiy $2.3 billion to rcfuiance existing debt atrd to firnd these

acquisitions. To acconplish these finaneing objectives, Sunbcam's management electcd to issue

$500 million in subordinatcd convertible notes (an amount later increased to $750 million) (thc

"Convertfüle Note Offering") and to enter into a ncw $2 billion senior credit agreement (latcr

reduced to $1.7 billion) with secured lenders (thc 'tsank Facility"). MS & Co. servecl a.ç the lcad

underwriter for the Convertible Note Offering. MSSF sc:nrcd as the Synclication Agent for the

Bank Facility ¿uid coordinated the Ba¡k F-acility with First Union antl Bank ofAmerica,

Sunb ca¡n's othcr sccured lezrders.

93. Anderseq Harlow, Pruiit, a¡rd Denkhau-q knew of these proposed financing

anangements. Specificaliy, they knew that thc Colcman and other acquisitions would not close

unless Sunbeam secured the financing necessary to covc,r fhe acquisiti<ln prices. They knew that

MS & Co, w<rulcl underwrite a notes offering that Sunbeam would use to ûüEnce tlte transaction.

Morcover, thcy kncw that MSSF was a prìncipal participant in tÍe Bank Facility, and that MSSF

would be relying on thc rqprcsentations Andersen nrade regarding Sunbcam's financial

condition.

94. In atlclition, Anderseu, llarlow, Pruift, and Denlåaus kuew that documents iss¡cd in

connection with the Convertible Note Offering clearly stated that "[Sunbearnj is currently
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negotiating the tcrrns of the Neu¡ Credit Facility with a group of barrks which [Sunbcam] expects

wiil provide fo¡ borrowings by [Sunl:earnJ or onc or more of its subsidiaries in thc aggregate

principal eü.ount of $2.0 hillion. The New CredîÍ Fuciltty ß beíng arranged by art af./ìíi^øte of

fMorgan Stanleyl." Ande¡:sen, Harlow, Pmitt, and Denkhaus knew that ttre afEliatc refcrred to

in this document was MSSF.

95. Lr addition io their knowledge ofMS & Co.'s and MSSF's roles in Sunbcam's

acquisitions, Anderscn, Harlow, Pruit! ¿md Denkliaus had many rea.sorrs to know that MS & Co.

and MSSF u.ould rely on Sunbeam's audited fi¡ancial staternents. To begin with, ,{.ndcrsen,

Harlow, Pruitt, and Denkhaus, in their subst¡ntial cxperience working on multi-billion dollar

mergers and acquisitions, understood that Sunbcam's lenders arrd underwriters would rcly on an

auclitor's ccrtification of Sunbeam's fi¡ancjal conditio¿ As would any lender elrgagcd in a deal

of this scale, MSSF looked to the financial statcments provicled by Sunbeam and audited by

Andersen to evaluate annual cash flow and to a¡sess Sunbeam's ability, following the

acquisition, t<.r promptly and comfortably pay inferest ¿urd, ultÍmately, pay back the lo¿m. I-udeed,

reasonable aud professional lEnders such as MSSF, Bank of America" and First Union would not

have loaned over $ I bÍllion dollars to åny person or entity wrthout strong assurance that theír

ffgney woulcl bc retumed. Aldersen, Hariow, Ptuitt, ¿rrd Denkheus knew that MS & Co., the

underwriter of the Convertíblc Notc Otìferio& would similarly refi¡sc to underwrjte a $750

million offering without strong assurânce that Sunbea¡n's financial condition was sound.

96. Not oniy werc A¡dcrscn, Hailow, Pruitf md Denkhaus aware that any prudent

busine^sri in MS & Co.'s or MSSF's posìtionwould rely on Andersen's fina¡cial sLaternenLs, but

they also knew that MS & Co. and MSSF werespæifrcally rellng on Anclersen's ccrtitications.

In aletterclatedM¿rch 1f , I9S/8, MS & Co. wrote a letLerto Andercen-to the attcntion of
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Harlow - notifying Anclerseu that M$ & Co. would be '?cviewing ¿efiâin informatíon relating

to Sunbcam that will be included in the Offeriug Mernorandum." MS & Co- requesfed that

Andcrscn deliver [o it a "'comfort' letter conceming the financial sfatements" of Sunbeam.

97. In response to this request, Andersen expressly represented to MS & Co. that

Sunbeam's f,mancial statements were truthñ¡i and that Andersen's ungualified audit opiníons

we¡e reliablc. On March 19, 1998, Audcrsen sent MS & Co. a "comfort" lctter stating that, in

A:rderscn's opinion, "the consolidated ftrancial statements [for 1996 and l997Jaudited by

lAndcrscn] and incluclcrl in thç Offçring Memorandum comply as ûo form in all material reqtects

with the applicablc accormting requirønents of the [Securities Act of 1933 ] and The related

published rules ¡nd regulations." Andersen knew that MS & Co. would rely on the cornfort

lctters in decidirtg to underwrite tho Convertible Notc Offcring. Andersen also kuew that

Surbeam's acquisitions were contingent on Sunbeam's obtairring the uecessary financing for thc

bansactions, including the rurderwriting of thc convertible notes. Andcrsen knew that, absent its

rcpresenfations, MS & Co. would not heve underwrittcn thc notcs, and thereforc the finaurcing,

including MSSF's lgan to Sunbeam, would not havc gone forward. A copy <¡f thç March 19,

1998 lettm is exbibit "C" attached hereto.

98. Harlow and Pruitt nuthorizcd the i.csuance of the March 19, 1998 confort letter,

which was signed by A-ndersen. Upon infon¡ation and belief, Denkhaus knew of this lctter and

dicl nothing to stop its issuencc.

99, In a fbllow-up ietterto MS &Co. dated March 25, 1998, Andersen reaffimtEcl its

previous reprcsentatiou, stating that it "reaffi.rrnfed] as of the datc hereof (antl ac thou€ill made on

the date hereoS ali statements made in that letter." Again, Andcrsen knew tbat MS & Co, would

rcly on thc comfbrt letters in deciding to underwrite the Convertible Note Offering and that,

-35-

16dv-000691



Aus. 9. 2004 1l:264|r,| No.5Bl I P. 35/57

cAsE No_ 502004CA002?57XXXXMB
Fint Amcndcrl Conrplaíut

absent its rcpresentations, the financing, including MSSF's loan to Sunhean:, would uot have

gone forward. A copy of thc Ma¡ch 25,1998lefter is exhibit 'iD" attached hercto,

100. Again, Harlow and Pruitt authorized the iszuancc of thís letter, which was lÍkewíse

siglred by Andersen. Upon information and belíef, Denkhaus also knew of f.his letter ¿rnd did

nothing to stop its issua¡cc.

l0l. In addition to A¡dersen's writte¡r representations regarding Sunbeam's lìnanoíal

condition, Andersen partners and ernployces, including Harlow, particþated in nrectings and

telephooc calls in which they representcd to M$ & Co. and MSSF that Srrnbeam's audited

finaucial statcmenls wçre accurate. For cxamplq on March 12, 1998, representatives of MS &

Co. participated in a conference call with Harlow and another Andcrsen employee to discuss

Sunbeam's fi¡lanci¿rl statements. In this call, Harlow assued MS & Co.'s representatives that

thcrc were no nrate,riel inaccwacies in Sunbeam's financial statüneïts. Upon inforrration and

belicf, Hadow r¡ade these statemcnts with the knowledge and approval of Pruitt and Denkhaus.

102. Andersen,I{arlow, Prur4 and Denkhaus also kncw that MS & Co. had st¿ted ia a

Fcbruary 2'1, 1998 "faimess" opinion that MS & Co. hacl prescnted io Sunbeam's Boa¡d of

Dircçtors that MS & Co. had assumed and relied upon thc âcürrâcy and courpleteness of

Sunbeam's audited financial stateffients that we¡e available at lfrat time.

103. In additioq Anderscn, Harlow, Pruitt, and Dcnlfiaus knçw that Sunbcarn had

expressly represented, in loan negotiations with MSSF, that.A.ndersen's audit opinions werc

ac¡:ur¿te, Specificall¡ ¡lndersen knew that, in the Sunbcam-MSSF credit agreemcnt, Sunbeam

had wsnantcd that it had provided MSSF with accurate informatíon regarding Sunbcam's

consolitl¿rted stqtcments of opcrations, sf.ockholders' equity and cash flows, as well as its

consolidatcd balarce sheets. According to Sunbeam. ilc financial statements - certified by
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A¡dersen -- 'þresent[ed] fairly, r-n all matcrial respeets, the finaneial position and results of

opcrations and cæh flows . . . in acco¡dancc with GAAP."

104. Sirnilarly, A-ndersen" I{arlow, Pruitt, and Denkhaus knew that, in comrectionwith

the Convcrtible Note Offering, Sunbeam had includcd its 1996 and 1997 auclited ñnancial

ststements in its March 19, 1998, offering memorandum and had rcprcsented to MS & Co. th¿t

its auditcd financial statements wçrÐ reliablË.

105. Andersen, Hflrlow, Pruitt, and Dculhaus also knew that, as part of the Coleman

morgcr agrêsmenf exccuted on Fvbruary 27, 1998, Sunbcam had represented and wananted tåat

all of its filings with the SEC, whioh includecl the 1996 financial staterTreüts audited by

Andcrscn, wÈre acaùtate ir¡nl not misleading, and that thcy would continue to be accurate and not

rnisleading as of the h'ansaction's closing date. Sunbearn firthet represented thnt its audited

financial statements were prepared in accordance with GAAP, and that at iire time of the closing

of thc transaction, that representatíon would continuc to bc truc and corrcqt.

106. Although it knew that MS & Co. and MSSF had baserl multi-million dollar

ûnaricing decisiorrs on íts representatio¡rs, Anderscn did not tell Plaintiffs' of thc accounfing

conoern$ that it had raised with Sunbcam managelflent in the course of its 1996 and 1997 audits

0r that Smbüàm's fiuancial ståtements had not hee,tr frírly stated in 1996 zurd 1997.

107. OnMarch 25,1998, thc $750million ÇonvcrtibleNote Offering closed. In

justifinble reliance on A¡døscn's 1996 and lggT unqualifiul audit opinionr, on Ânders€r:r's

M¿uch 19, 1998, and March 25, L998, "comfort" lettsrs, and on the oral represcntations madc by

Harlow ard other partnüs, msrrbcrs or ernployees of. Antlcrscn and Andersen-'Worldwide, MS &

Co. underwrote fJiis offerÍng to finance Sunbeam's acquisitions of Coleman, Signahrre Brands,

and First Alert-
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108. Sunbcam closed its acquisiiion of Coleman on March 30, 1998. On that date,

Sunbcam, tlrough a wholly owned subsidiary acquired approximatcly 81 percent of the then-

outstanding shares of CoJcman cofilmon stock. These shares were acquircd by Sunbeam in

exchange fot 14,099,749 shares of Sunbeam's cömmon stock and approximately $160,000,000

in cash. In addition, Sunbeam assumed or rcpaid approximateþ $1,016,000,000 in slebt

belongíng to, Coleman aod Colemeû-Parcnt. Included in the repaid dcbt portion gf the

transaction vsâs ån irnmediate cash payment by Sunbeam to Colernan-parent of $590 rnillion.

109. MSSF ¿nd Sunbeam closed thc Bank Facility on March 31, 1998. In accordance

with thc tcrms ol'the Biurk Facility, MSSF -- unawars of the fatsity of Sunbeam's linancial

stafe,ïneüts and Andersen's audit reports and in justifiable reliance on Andersen's tcpresentations

*-loaned Sunbearn $680 million in immediately available fi¡nds to be used for the acquisitions.

First Union, which served as the Administrative Agent for thc ì3ank Facility, loaned Sunbeam an

additional $510 millíon. tsBnk of Amcrica, whích served as thc Documentation Agcnt for the

Bank Facility, loaned Sunbeam an additional $510 million.

1 10. As Antlelsen, Ilarlow, Pruitt, and Dcnkiraus knew, MS & Co. had relied on

Sunboarn's 1996 and i997 financial .statetnents in cteciding to underwdte the Convertibic Notc

Offering. A,ndemen, Hatlow, Pruitt, and Derrkhaus firrther kncw that MSSF had relied on

Sunbeam's i996 and 1997 financial statements in deciding to loan Sunbeam $680 million.

Moreover, they knew that the Sunbeam-MSSF credit a$eement providcd th¿t a condition

precedent to MSSF's obligations under the agreement wes the absence of uny event, changq or

development that would have a matcrial ad.veme effect on fhc busine,ss, results of operation, or

finu¡rcjal condition of Sunbeam. A¡cicrscn kncw th'.rt an additional condition precedent to
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MSSF's obligations was tbc absence of any matcrial misrepresentation or omissions in

Sunbeam's SEC filings, including Anderscn's 1996 a¡rd 1997 audit reports in thc Fonn l0-Ks.

I 11. But for Andersen's fraud and its failure to issue qualified or adverse reports

exposing tirc falsity of Sunbeam's fìnarcíal statemenlc, MS & Co. and MSSF would havc had

notice of an adverse material change affecting Sunbeam before firnding, and of a material .

misstatemcnt in Suqbeam's SEC filings. Not only would MS & Co. ncverhave agreed to

underwrite thc Convertible Notc Offering, but MSSF's obligation to loan Sunbcam $680 millior¡

also would havc bem discharged by the f'ailure of conditions precedent to its obligations under

tho credit agreumont. Andcrscn's fraud dírectly caused the extensivc losses that Plaintiffs

suffcrcd.

112. Andersen's fraud was knowingly caused by Harlow, PruitÇ and Dedchaus. ÉIa¡low,

as etrgagemcnt pârtner, and Pruitt, as conouring partner, had direct rcsponsibility for direciing,

managing, and approving of the work that was donc on the Sunbeam audits. They caused

A¡derscn to r€present to MS & Co. ¿¡¡rd MSSF that Sunbearn's financial statEments were

rcliable Denkhaus, who was a scuior partfler of Andersen and a mçmber ofAndersen-

Worldwidç, ¿us well as the Auclii Division Head anrl rnanager of Andetsen's audit practice for the

cntire South Florida rcgion, had undertakcr responsibility for supervising and moniforing the

work that was performcd at H¿ulow's and Pruitt's tlirection. Hadow, Pruitt, and Denkhaus each

knew of or lecklessly disregarded the accounting violations contained in Sunbcam's 1996 and

1997 financial stater¡rents. thcy cach ¿lso knew that the financi¿l süatfflcnts that theyhad

caused Andersen to ccrfiff would bc rclicd upon by MS & Co. in deoiding to undcrrvrite the

Convcrtihle Notc Offering and by MSSIi in dcciding to loan Suubcam hundreds ofmillions of

dçll¿us,
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I t3. This frarrd was also k¡rowi¡rgly perpetrated by the Foreign Anderscn Branches.

Each of the Forcígn Antlerscn Branches reviewcd and audited tinancial statements prepared for

Sunbezun's foreigrr subsidiaries for 1997, all of which contained signiñcant accounting

violatÍons. Each of the Foreígn Andersen Branclies kncw of or recklessly dísregarded the fact

th¿t the financial statements that they had reviewed and auditcd were not prepared in accordanoe

with GAAP or reviewed in accordance with GAAS, but nevertheless certificd that their audit

work complicd wilh these sta¿dards. Each of thÇ Foreign Andersen Branches also knew that thc

financial statcments that they had audited would be inco¡poraterl into Sunbeam's consolid¿ted

financial statsrîents and that lcnders, such æ MSSI-, and underwdteru, such as MS & Co., would

rely on these fìnancial statements.

I 14- The fiaud was also knowingly perpetrated byAndersen-Worldwidc through the

actions of its mcmbers, including Harlow, Pruitt, ¿urd Denlfraus, and its membcr firms, including

A¡dersen and the Foreign Andetsen Btanches.

Andersen's Improper Accounting and Misrepresentalions Are Revealed

I 15. In an April 3, 1998 confersncc call with securilies analysf.s, Sunbeam reveated that

sales for the first quartcr of 1998 were 5 perccnt below reported salcs for the same period of the

prior year.

1 1 6. On Lpnl 22, 1 998, a class of Sunbeam sh¿ueholders sucd Sunbeam and its scnior

officers in thc United States District Court for the Southern Diskict of Florida, allcging that the

courpany had violated the securities laws by issuing materially fhlse ancl rnisleading statfi¡cuts

rcgarding Sunbçzu¡'s financial conclition. Anderscn wiæ subsequently added a-s a defendant in

that lawsuit.
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117. On June 8, 1998, an article was published in Barron's that r¿ised serious questions

regarding Sunbeam's apparent $ucccss under Dunlap, suggesting that it was the result of

"accounting glmmickry." On Junc 15, 1998, Sunbeam's Board announced that it had removed

Dunlap as Chainnan and CEO. On June 17 , 1998, Sunbeam reccived a letter from the SEC

informing it that the SEC had initiated an invcstigation into the company.

I l8- A¡dersen continued to stand bchind its fiaudulent audit opinions. On June 15,

1998, Ándersen allowed Sunbeam's Board of Directors to assert that Andetsen had "assured the

Board that Sunbeam's audite<i ñnanci¿l statcrnenfs [were] accurate in all ulate¡ial rcspects."

Andero*en nrado this statfinent knowing that ít was false. l{arlow, Pruitt, and Denkhaus likewise

kncw the statement was false, but caused A¡rdcrsen to make this statement. It was not until

June 25, l99B - when.,\ndersen withheld its consent for use of its 1997 audit opinion in a

registration statement that was to have been filed with the SEC - that Ancløsen gavc any hint

that its unqualified audit opinions were unreliable.

I19. On June 30, 1998, Sunbcam anmrunçed that thc Audit Corrunittec of its Boarcï of

Directors would conduct an inquþ into tlre açÇuracy of its 1997 lìnancial statcffients. The Audit

Committee subscquently r¡tained Deloittc & Toushe LLP to assist in the review, in additiou to

Andersen. Sunbeam strited th¿t'þcnding the ræmpletion of the review, its 1997 fÌnanoial

statønents and. the report of Arthur Anderscn LLP should not be reiied upou." Sunbeam addcd

that the rcvicw "coulcl result in a rcstatflnent of the 1997 finanoial statements and. thc f,irst

rluarter 1998 Form 10-Q."

120. OnAugust 6, 1998, Sunbeam a¡nounce<l that its Auriit Committee had dctenuined

that Sunbeam rvould be required to restate its auditcd lìnancial statefi.cnts for 1997 and possibly

for 19g6, as rvell a¡¡ its unaudíted fÌnancial statements for the fÏrst quartet of 1998^ On
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October 20, i998, Sunbcam ¡rnd Andersen announced a ¡üstälsment of iis 1996 and 1997

financial statements.

121. Holders of the convertíble notes sucd Sunbeam on October 30, i998, and Anderscn

was later named as a dcibndant in tlut suit.

122. OnNovcmber 12, 1998, Sunbesn tele¿sed its rest¿ted 1996 afld I gg7 financíal

resrrlts, again audited by Andersen. The restatcd 1996 tin¿urcial staterncnts re,ported operating

losses for L996 thatwere approxirnateþ $40 million less thzur originally reportcd, losscs from

continuing operations thaf werc approximately $26 million lcss than pteviously reportcd and net

lçsscs that \¡/ere åpproximately $20 million lcss than previously reportcd.

123. For I997, the restated financial statements reported operating eamiugs that were

approximately $95 million less than originally reported, earnings from continuiug operations flat

were approximatcly $70 millÍon less than previou.sly reported a¡d nct eamings that wcre

approximatcly ,$70 million less than prcviously reported. 'lhc ncw operating incomc figure for

1997 was approximately half the amount that Andersen had previously cerfified.

S unbeam Declares Bankruptcy

124. An February 6, 2001, as a direct result of the dcccit that Andersenhad committed,

with the knowle<ige and assisiance of fhe other Defendants named in this Compiaint, Sunbeam

and sevcral of its subsidiariés r,vere forced to scck rclief under Chaptel I I of the Bankruptry

Code in the United States Bankruptcy Court forthe Southcrn District of New York. As part of

thc bankrupLcy court-approved rcorganizafiort pla4 MSSF's $680 milliou lo¿n to Sunbeam wiw

dischargcd in fLll, ancl MSSF reccivcd Sunbeam stock valued at a Èaction ofthe original loan.

In eddition, as a rcsult of Andersen's actions, the corveûible notes issuccl by Sunbearn and hcld
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by MS & Co. had been rçnclered substa¡tially Iess valuable. The sha¡cholders of Sunbeam saw

the value of theit stock dccline by over $5 billion from its peak ir early March 1998 to

Fcbruary 5, 2001.

Subsequent Censure of Anderscrt's Conduct

125. Both cou¡ts and regulators have scrutinized Andcrsefl's fac'ilitation of Sunbeam's

lÌaud. In thcirjudgurents against the firm and Ha¡ltlw, they havc denounced Andersen's

conduct.

126. Tn Decembcr 1999, ibr examplc, the United Statcs District Court for the Soutlern

District of Floriria, which preside<t over the Sunbeam shareholders' class action sccurities fmud

lawsuit, rcfused to <Iismiss any claims against Anderscn. Thc cou¡t fbund that thc plaintiffclass

had, by alleging the material misstatçrnents madc by Andersen in its unqualified audit opínions,

describing the violations of GAAI and CAÂS that had occurred, and settíng forth why the

statomeflts in the audit opinions were falsc and rnisleading, pled fiaud agaínst,{ndersen with

suflÌcient particularity to satisft iìedcral Rule of Civil Procedu¡e 9þ)'s pleading requircments.

See In ra Sunbeam Sec. Litíg.,89 F. Supp. 2d. 1326, 1,344n.11 (S,D. Fla. 1999).

ï27. 'Ihc In re Swtbeam court also rejccted Andcrsen's ar$nnent that ttre plaintiffs had

meryly allegcd that Á.ndersen violated GAAP ¿urd GA-AS and had rot set forth t'ercts sufficient to

show that it acfcd with knowing fraudulent inteni or rccklessness. The court ruled that

.Andersen's argumenlc "failfect] to appreciate the brcadth" of the plaintiffs' allegations, which

described much morc than "innocent audiiing and accounting slip-ups." Itt re Sunbeam Sec.

Litig.,89 F. Supp. 2d at1344. fhe court concluded (id. at 1344-45) that thc following facts

esLablishcd thet Andcrscn had acted with rcqrúsife scientc¡:
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A¡dersen violated a GAAS requircment that it have a suffrcient understanding of
Sunbearn's intemal eontrol struefilrc;

Andersen failed to adhere to GAAS by not identífirrg numÊrous fraud risk factors

$uggesfing that there was a significant risk that Sunbeam had fi:audulently
misstated its fi¡ancials;

Ândersm was alçrtcd by Sunbeam ønployccs to material misstaternents in
Sunbeam's ñnancial statements;

Andersen failed to stop Sunbeam from rccognizing in violation of GAAf ,

reverrues from guzuanteed sales and consignment ttansactions, with the rcsult that

its sales were substatrtially ov-erstateti;

Andersan ignorecl a June 8, i998, Barron's article that accused Sunhearn of
accounting improprieties, continued to stand bchind its audit opiniqns, and did not
givcn æry hint that its unqualífied audit opinions wcrc unreliable until June 25,
1998, rvhør it withheld conscnt to the usc of its audit opinion in an $EC
rcgishation statement; iurd

TTre sheer magnitude of the restatements of Sunbcam's fina¡rcial statcrnents

indicated that Andersen was at lcast severely reckless not to know that its
unqualified audit opinioß wcrç misleading.

128. T,he United States District Court for thc Southern District cf Floticl¡r concluded that

these faots were sufficicnt to "clemonst¡ate that Arthur Andersen acted with sevÇre recklcssness

iu issuing its misieading Unqualified Audit Opinion," and therefore supporterl ¿r valid fedøal

securities law fraud claim. /¡r re Sunbeam Sec. Litig.,89 F. Supp. 2d at 1344. Ande¡scn

subsequently scttled this lawzuit in 2001 for $i i0 million.

129. Ou May 15, 2001, the SEC flled a civil action in the United Ståtes District Court for

the Southern Dishict ofFlorida against five forrncr Sunbe¿m offìcers and Harlow, A.ndetsen's

engagement partner. The SEC alleged that Flarlow, by causing ¡\ndersen to issue materially

iucor¡ect audit opinions, hed engaged in fraud in violation of thc federal securities laws.

'130, In Jarruary 2003, Harlow consented to an injunction and agrced not to confest the

SEC's chargcs against hinr. In thc SEC's consq:t {rrCer" it macle numçrous factual findings
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regarding Hadow's improper conduct. lt concluded that Harlow had proposed, on mafly

occasions, adjustrnenfs to rectífy Sunbcam's false financial statcmcnts. Aff.ø managemeff

refi:sed to makc these adjusknents, Harlow improperly acceded to tb.at dccision. In re PhiIIip It.

Harlaw, Rcl. No. 34-4726I,2003 WL 169818, ¿r +I-+3 (SEC Rel. Jar'27,2003).

131. The SEC's assessment of Harlow's conduct was darrudng. Among many other

fhings, it concluded that l{arlorv (1) "fâiled to exercise profcssional skepticism when pctforming

audit procerlures ancl gathering andanalyzins audit evidencc," (2) "accepted uncoroboratcd

representations of Sunbeam's managcmcntin tieu of performing appropriatc auditprocatures,"

(3) "failed to cxcrcise due pnrfessional ca¡e in pcrforming the audit and preparing the audit

report," (4) "failcd to perfonn sufñcient audit proccdures to determine whetlcr the fìnancial

statetnenLt were in ænformity with GÁ.AP," even after he had "idcntified a numbçr of audit risks

and accounting issues ¿ssociated with thc Sunbeanr engagemeut," and (5) "failerl to obtain

sufficicnt cornpetent evitlenfial maftcrs through inspection, observation, inquiries, and

confirrnation to affurtl a rcasonablc basís for an audit opinion." Id. at *4. Based on these factuat

findings, the Cornmission concluded that the 1996 ¿md 1997 financial staternents that Harlow had

audited were not in conformity with GAA-P, and thc audit wæ not perftrrrred in accordance with

GAAS. Id. (citine AU |i{i 410,411, 508.07).

132. Other parlicipants in the Colenr¿rn acquisition have also sued Andersen for its

fraudrrlent cou<luct. On June 8, 2001, Coleman-Parent sued Andersen and Harlow for fraudulent

rnisrepre$entation, fraudulent inducønent to contraot (conspiracy and concerteti actiou), and

neglígcnt misrepresentation. ,See Colemøn (Parent) Ho\dings, Irrc. v. Arthur Andersen LLP,

No.502001cA006062)cxocAN(Fla. lSthcir.cr.,filed.Iune8,2001). Thatcrsewasassigncd

to Juclgc Stcphcn A. Rapp. Andersen and l'larlow moved tô dismiss. llowever, after an
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Ootober2g, 2001, hearing on tJreir nnotion, Andeisen and Harlow an.swe.red Colemnn-Parent's

complaint. On March 15.2002, the complaint in this matta was amended to add A-ndersen-

Worldwide, Andcrsen-Canada, Anclersen-Hong Kong, A¡derscn-Mexico, Andersen-Veneeuela,

and Andersen's United Kiugdorn bra¡ch as delèndants. ,See Amcnded Complaint, CPH v.

Andersen(fileti Mar. 15,2002). The Court deniecl A¡derscn-Worldwide's Motiou 1b Dismiss

on Ju¡re 1g,2002,i¡nd the maftcr was volunt¿rily dismisscd on January 28, 2û03, after the parties

had settlcd for an rrndisclosed amount.

ToUing .{greements

133. On March 8, 2001, Morgan Stanley, MSSF, and all of "their respective successors,

prcdecessors, subsidiaries, affiliates, ;rnd assigns" exccuted the first of a series oftolling

agreenrents rvith the Dcfe'ndrnts. Additional iolfung agteements were executcd. on April4, 200I,

Ápril 19, 2001, April 24,2Q01, April23,2002, October 16,2002, April 10 20Û3, and

October 21 , 2003 . Copies of these Tolling Agreemeirts are exhibits "E" tluougþ "L" attaçhed

hereto-

134. These agreemonts were signed by Andersen. The individuals that sþed the

agreeütents on behalf of Arulersen reprcscnted that they had the "authority to bind and act on

behalfof'Andersen and all ofits "successors, prcdecessott, subsidiaries, aftìliates, assigns,

pärtners, employees, agcnts, officers, or di¡ectors."

135. Taken togcthct, these agreements show that, in consideration for forbe¿rur¡ce ftom

comrncncing an action against the Dcfe,ndants, Andersen agreed to toll from March 8, 2001, to

March 1.,2004, the stahrte ol'lirnitations on all Morgan Stanley entitics' claims against Andcrsen,

ils partners and ageuts (including l{arlow, Pruitt, and Denkhaus), and its affi.li¿tes (inclrxJing
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140- A¡dcrscn knew that Sunbearn's finaneiaì statements were replete with accounting

inegularities and that the information in Suubcam's 1996 and 1997 fìnancial statements and in

.A.ndersen's 1996 and 1997 unqualified audit opínions was matedally false and rnisleading.

141. Although Anderscn kncw that MS & Co. and MSSF would rely and had relicd on

its false statemcrlts, it did not inform MS & Co. or MSSF that the unqualified audit opiníoos it

had provided wcre materially false or that Sunbcam's financial statenrents contained nuûtcrou.s

misstatements of material facæ.

142. Andersen made its maferialiy false rcprescntations regarcling its unqualified audit

opinions and tlre accuracy of Sunbeam's fi-nancial staternents vvith the intent to deceive Plaintíffs.

143. Anderscn knew that thç false information that had besn pmvidcd to Plaintiffs would

bc critical to Ptaintiff,s' decisions to participatc in thc financing of Suubearn's acquisitions. But

for fuide¡scn's tïaudulent rcpresentations, MS & Co. would not have underwritlen the

Convertible Note Offering norwould MSSF have loancd Sunbeam $680 million.

144. A¡derscn's fraud rvas knowingly caused by Harlow, Pruitt, and Denkhaus. Harlow,

as engågeüent partncr, and FruitÇ as concurring partncr had dircct responsibility for directing,

mtmaging and approving of the workthat was done on the Smbearn audits. Denkhaus, wh<¡ was

a senior parhcr of Andcrsen au<i a mcmber of Anderscn-\Ifoddwidg as well as the Audit

Division Head and ñanager of A¡derscn's audit practice fur the entirc South Florida region, had

rrndertaken respon-sibility for zupcrvising and rnonitoring the work perflonned at Hælow's and

Pruitt's direction. Harlow, Pruitt, and Denkhaus each knew of or rccklessly disregarded hc

accounting violations contained in $unbeam's lg96 and 1997 finzurcial state¡ner¡ts. Thcy eaoh

also knew that the financial stafemçnts that thcy harl caused Andersen to certify would be relied
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senior Sunbcam exeçutives to create the appearancc that Sunbeam was perferrming at a hígh

levçI. 'l'he purpose of this conspiracy was a¡tificially to inflate the stock price of Sunboarn and

thereby to induce MS & Co. to undenvritc thc Convertible Note Off'ering and MSSF into loaning

Sunbcam $680 million to finance Sunbearn's acquisition of Coleman, First Alert, and Sigrrafure

Brands. Andersen, Anderscn-TVorldwidq thc Foreígn Andersen Branches, Harlow, Pruitt, and

Denkhaus agreed. tu become pa* of the conspiracy to defraud Plaintiffs and oommitted ovett acts

in fi.rrtherancc of this fraudulent scheme.

150. In furtherance of the conspiracy, Dunlap, Kersh, Gluck, and the other Sunbcam

executivcs agree<l to misstate Sunbeau's kue financial conrütion bymíllions of dollars in or<ler

to crcatc the illusion that Sunbeam had uudergone a radical financial turnaround. Fursuant to

ttris schønq Dunlap, Kersh, Gluck, and othEr Sunbeam executivcs caused Sunbeam, in 1996, to

oyerstâto its operatíng losscs by at least $40 milliort, thereby establishing an overly bleak

financial backdrop against which the company's perfbrrrancc in 1997 would be measurexl. In

1997,by contrast, Dunlap, Kersir, Ctuclq and the other Sunbeam exccutives caused Sunbeam

drarnatically to ovelstate its eamings.

151. In late 1997 to early 1998, in f:rtherance of ttre conspiracy, Dunlap, Kersh, Gluck,

and the other Sunbcam oxecutives decided to acquire Coleman, First Alert, and Signatue

Br¿nds. They communicatecl this decision to Andersen and Harlow. lthereaftcr, A¡rderscrl

Anclerset-Woddwide, the Foreign Andcrsen Brrnches, Hadow, Pruitt, and Dcnklaus agreed to

become part of the conspiracy to defraud Plaintiffs.

L52- IfrMarch 1998, in fuitherancc of the conspiracy, Ânclersen ¿nd Andcrsen-

'W'odri'¡rido, tfuough thcir parlrreru/mernbers Harlow, lruitÇ and Denkhaus, com¡nitted overt acts

in fi¡rtherancc of the conspiracy, including, but not lirrritcd to, issuing A¡rdersen's faisc and
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providcd MSSF with accur¿te information regarding its consolidatcd statcmc¡rts of operafions,

stoclfiolders' equiV and cssh flows, as well as its consolidated balance sheets. They causcd

Sunbcam to include its 1996 aud 1997 auditçd financial statements in its March t9, 1998,

of;[ering memorandum a¡rd k¡ rcprescnt to MS & Co. that its audited financi¿l stateflenLl were

reliable. As part of the Cofeman merger agreement executed on February 27, l998,they caused

Sunbeam to represent and wârrant tb.at all of Sunbeam's filings with the SEC, which inclu<led thc

1996 fìnancial stateftents audited by Anderser¡ were aoctuate, not misleading, and prepared in

accordance with CA-{P, and th¿t thcy would continuc to be accuratc and not rnisleading as of thc

transaction's closing date. Andersen and the other Dcfffidants narned in this Complaint had filli

knowlcdge and approved of thcse falsc representations.

i57. in rcasonablc and justifiable reliancc on fhe co-conspirafors' represcntatiorn that

Sunbeam's fi¡ancial staternents and Andersen's audit reports wcre acçurate and truthfui, MS &

Co. agreed to underwrite the Convertible Note Offering, ¿¡¡rd MSSF agreed to loan Sunbeam

$680 rnillion to finance Sunbeam's acquisition of Colemau. But for the co-conspirators'

frauduient r-epresentations, MS & Co. would not have undçrw¡ittetr the Çr:nvertiblc Note

Offering, nor would MSSF havc loa¡red Suubeam $680 million.

158. Harluw, Pruitt, and Denkh¿us had full knowledge of'and participatetl in tlús

conspiracy. Harlow, ss engâgeffient partnct, and Pruitt, as concurring psrtncr, had düect

responsibility for directing, managing, and approving of the work ürat was done on the Sunbeam

audits. Denkhau<, who was a scnior partuer of Ândersen snd a mø¡bor of Andersen-Worldwídq

¿s weli as thc Audit Ðivision Hcad and urarâgcr of'Andersen's audit precticc fbr f.he entíre South

Fioti<ta region, had undertaken rcsponsibiiify for supervising and monitoring the work performcd

at Harlow's and Pruitt's directiou. llarlow, Pruitt, and Denkhaus each knew of or recklessly
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disregardcd the accounting violations contained in Sunbeam's 1996 and 1997 fina¡cial

statements. They each also knew that thc financial statcments that thcy had caused A¡dersen to

cettiff would be relied upon by MS & Co. in deciding to underwrite the Convcttible Notc

Offþring and by MSSF in deciding to loan Sunbeaa hundreds ofmillions of doliars.

159. l.lre Foreign Anclersen Branches also knowingly particþated in this scheme. Each

of the Foreign A:rdcrsm Branchcs reviewed and audited financial statements prepared for

Sunbearn's foreign subsidiaries for 7997, all of which containcd significant accounting

violations. Each ofthc Foreign Andersen Branches kncw or rccklessly disregardal the fact that

the fmancial statemcnts that tliey had teviewed and autlited wcre not preparcd in accordance with

GAAP or reviewcd in accordance with CAAS, but ncverthcless certified their autlit work æ in

cotnpliancc with these standards. Each of the Foreign . .ndersen Branches also kncw that thc

financial statcÍieflts that they had audited would be incorporated into Sunbearn's consolidated

financial statements and that lenders, such as MSSF, and underwriters, such as MS & Co., wouid

rcly on these financial stalemenfs.

160- ¡\¡dersçn-Worldwide also participated in this conspiracy through the ¿etions of its

[rembers, including llarlow, Pruitt, and Denkhaus, and ils member finns, including Andersen

and the Foreign Ardersen Branchos.

161. AS a direct rcsult of this conspiracy of fraudulent induccmenf Plaintiffs have

collectively sul'fered hundrcds of millions ofdollars in damages.

COUNT III

Aiding and Abctting [,'raud

162. Paragraphs I tkough 135 arc repeated and alleged as if sct forth herein.
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163. To induce MSSF into loaning Sunbeam $680 million to finauce its acquisition of

Coleman, Firrqt Alert, and Signaturc Brands, Sunbcam representcd to MSSF in loan negotiations

that Sunbeam's audited finanoial statrm€nts were accurate and not misleading. In the Sunbearn-

MSSF crcdii agreement Sunbeam warranted that it had provided MSSF with aecurate

infonnatíon regirding its consolidatcd statements of operations, stockholders' equity ancl cash

flows, as well as its consolidated balance sheets. Sunbe¡rn included its 1996 and 1997 audited

finenciai statelïents in its Ma¡ch 19, 1998, offering memorandum and rcpresentcd to MS & Co.

and MSSF that its audited financial statemçnts wcre reliable.

164. As part of the Coleman merger agrcement executcd on February 27,1998, Sunbeam

cxpressly r-eprescntcd anrl wa¡ranted that all of its filings with the SEC, which included the lg96

financial statcments auditcd by Andersen, werc accurate, not misleading, and prepared in

accordance with GA.r\P, antl that they would continue to be accurate ¿unl ¡rot misleading as of'tire

transaction's closing date. Sunbeam knew fhat its many rcprcsentations rcgarding its 1996 and

1997 finaucial statements werc rnatelially faisc whcn made and/ur made thcse representations

with reckless disregard as to f.heir kuth. It also knew that AndÇrsen's 1996 and 1997 uuqualíficd

audit opinions werç materially lhlse and misleading.

165. Sunbeam kncw thaf MS & Co. would rely on Sunheam's rcpre-sentations in

determining whethsr to act as Sunbeam's underrdter and that MSSF would r-ely on its

represeutations in deciding to loau Sunbcam $680 million to fiuance is acquisitions. Although

Sunbeamknew that MS & Co. a¡rd À4SSF would rcly and had rclied on its false statements, it did

uot i¡fom¡ them that the unqualified audit opinious it had providerl wcrc materialiy false or that

Sunbs¿¡n's fi¡ancial statements contained numcrous misstatqncnts of material fhcts.
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166. Sunbeam made its matcrially false representations rcgarding its financial s[atemcnfs

and Andersctr's unqualified audit opinions with the intent to deceivc MS & Co. and MSSF and to

induce thcm to participate in the financing of Sunbeam's acquisitions.

167. Sunbeam kncw that the falsc inf'onnstion that it had provided to MS & Co. and

MSSF, and its intentional faílure to coffect the misrcpresentations contained in Sunbearn's

financial statsnretrts, would be critical to their decision to participate in the financing of

Sunbeem's acquisitíons. But for Sunbeam's fr¿udulcnt representations, MS & Co. would not

have undcrwritten the Converfible Notc OfÏering, nor would MSSF have loaned Sunheam $680

¡nillion.

i6B" Anclcrsen a¡rd Andcrsen-W'orldwíde, through thcir partnerVmembers Harlow, Pruitt,

¿urd Denkhaus, knowingly and substantially assisted Sunbeam in its fraud. A¡dersen itsclf

expressly represented to MS & Co., in letters dated March 19, 1998, and Mffch 25, 1998, that

Suubcam's financial stâteftents werc trulhful and that Audersen's unqualifi.ed audit opinions

rverc reliable. ln addition, employccs, partners, and meurbers of Ândcrscn and Andersçn-

Worldwide, includirrg Harlow, parficipeted in meetings ard teleplrone calls in which thcy

rcpresøted to MS & Co. and MSSF that Sunbcam's audited financial statemcnLq were accurate.

169. Hariow, Pruitt, aud Denkhaus zubstantially and knowingly assisted Sunbeam's

taud. They each knew of orrecklessly disregarded the accounting violetions contained in

Sunbearn's 1996 ami 1997 financial statements. They each also ktew that the financial

statemants that ihey lrad causecl Andersen fo certify would be relied upon by MS & Co. rn

deciding to underwrite the Convertible Note Offering and by MSSF in deciding to loan Sunbe;rn

hundreds of millions o f' dollars.
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170. Thc Foteign Anderscn Branches substantíally irrd knowingly assisted Sunbeam's

fraud. They each rcvicwed and auditcd financial statcmurts prepared for Sunbeam's forcign

subsidiaries fbr 1997, all of which contained significant accounting violations. Each of the

Forcign AnriErsen Branches knew of or recklessly disregarded the fact that the lirlancial

stâternents that tfiey had reviewcd and audited wcrc not prepared in accordancc with G^AAI, or

rcviewed in accordance with GA-{S, but neverthelcss certified thei¡ audit .¡¡ork as in cornpliancc

with these standards. Each of the Foreign Andersen Branches also kncw that the fi¡ancial

statements that thcy had audited would be incorporatcd into Swrbçarn's consolidated financial

statenents atrd that lenden, such as MSSF, and undc,r'writers, such as MS & Co., would rely on

these f¡nancial statements.

171. As a direct result of Sunbeam's fraud, aided and abetted by Andersen, A¡dcrsen-

Worlclwidq thc Foreign Audersen Braflches, Ilarlow, Pruitl and Dcnlha-o*, MS & Co., MSSF,

and Morgan Stanley collectively have suffered hundreds of miliíons of dollars in damages.

WHEREFORË, Plaintiftb, MS & co., MS$F, and Morgan stanley, demand judgrnent

against Aaderl;en, AldErsc,n-Worldwide, A:rdersen-Canada, Andersen-Hong Kong Anderscn-

Mcxico, Anclersen-Venczuela, Harlow, Pruitt, and Denkhaus, jointly and sevcrally, fur:

(A) comp ensatory danages ;

(B) prejudprcnt interest;

(Ç) attomeys' fees and costs; and

(D) such other rclicf as may be just aod appropriate.

Plairltifl's re.cerve thc right to anrçncl their complaint pursuant fo secticn 768.72, Floricla

Statufes, to asscrt clailns for punitivc dalrages in excess of'$1 .2 billion as allowed by iaw.
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DEMAND FOR JTJRY TRIÀL

Plaintifß request a trial by jury ôn afly and all issues taised by this complaint that are

triabie of right by a jury.

D. Culver Smith III
Fforida BarNo lÛ5933

of
D. CtLvER Srwrrr III, p.¿.

Suite 401, Northbridge Centre
515 North Flagim Drive
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SUNBEÀIi,1 STATES FIRST QUARTER REVENUES MAY BE LOV¡ER THAN STREET

cP 004888
CONFIDENTIAL

Business Edit.ors

DELRAY BEACI{ Fla.-- (BUSINESS WIRE) --March }9, 1998--Sunbeam
Corporation (NYSE:SOC) said today that is possible that it.s net sales
for the first quarter of fggg *ay be Lower than the range of WalI
streec analysts' estimates for 5285 million to 9295 miIlion, but net
sares are expected to exceed 1992 firsL quarter net sales of 9253.4miLLion. The Company stressed that sales of its products at retail
remains very st.rong. The shortfalr from analysts' estimates. if any,
wouLd be due to changes in inventoïy managemänt and. order patterns at
cerEain of the Company's major retail cust.omers. The Company further
stated that based on the strength of its new product offerings and
powerful brand names, it remains highly confident about the overall
sales outlook for its products for the entire leâr;

Sunbeam Corporatíon is a leading consumer products company Chat
designs, manufact.ures and markets, nationally and j.nternatiònall-y, a
diverse portfolio of brand name products. The Company's Sunbeam(R) andoster(R) brands have been household names for generaÈions, both
domescical.Iy and abroad, and the Company is a market. Ieader in many ofits product. caEegories.

cautionary statements - statements contained in t.his press
rerease, including sEatements rerating to the company, s expectations
regarding anticipated performance in the fuË,ure, are "forward looking
statemenLs," as such term is defined in the private securit.iesLitigation Reform Act of L995.

AcEual results could differ material-ly from the Company, s
statements in EhÍs rerease regarding its expectations, goaIs, orprojected results, due t.o various fact.ors, including thõse set forthin the Company's CauÈionary Statements cont.ained in its Annual Report
on Form 10-K for it.s fiscal year ended December 31, 1997 filed wit.h
Lhe Securit.ies and Exchange Commission.

--30--kam/nY*

CONTACT: Richard Goudis
sr6 /243 - 2100

KEYWORD: FLORIDA
INDUSTRY KEWORD: RETATL COMPUTERS/ELECTRONICS

BANKING EARNINGS

Today's News On The Net Business Wire's full file on the Internet
with ttyperlínks to your home page.
URL: http: / /www.businesswire.com

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER cPH 1395046
16dv-000719
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COLEMAN (PARENT) HOLDINGS INC.,
Plaintift

vs.

MORGAN STANLEY & CO., [NC.,
Defendant.

MORGAN STANLEY SENIOR FUNDING, INC.,
Plaintift

vs

MACANDREWS & FORBES HOLDINGS, INC.,
et al.

Defendants.

Jerold S. Solovy
Ronald L. Marmer
JprweR & Br-ocrc LLP
One IBM Plaza
Chicago, Illinois 6061 1

(3r2)222-93s0

IN THE FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COUNTY, FLORIDA

CASE NO.: CA 03-s045 AI

CASE NO.: CA 03-5165 AI

John Scarola
Srnncv De¡wy SceRore BeRNrnRr

& Snrpr-ev P.A.
2t39 Palm Beach Lakes Blvd.
West Palm Beach, Florida 33402-3626
(561) 686-6300

Exurnns Excluopo Wlrnour Pnron DnrenurN¡TroN
On PnorpcrlBrlrrY By Counr

APPENDIX TO COLEMAN (PARENT) HOLDINGS INC.'S
MOTION TO AMEND ITS COMPLAINT

TO SEEK PUNITIVE DAMAGES

VOLUME II of III

Attorneys for Coleman (Parent) Holdings Inc. and MacAndrews & Forbes Holdings, Inc.
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FIFTEENTH JUDICIAL COURT

FOR PALM BEACH COUNTY, FLORIDA

COLEMAN (PARENT) HOLDINGS, INC./

Plaint íff,

VS Case No.
cA 03-5045 Ar

MORGAN STANLEY & CO., ÏNC.,

Defendant.

}4ORGAN STANLEY SENIOR FUNDING, TNC. ,

Plaj-nt Lf f ,

VS. Case No.
cA 03-5165 Ar

MACANDREWS & FORBES HOLDINGS, INC

Defendant.

ALAN DEAN

New York, New York

Thursday, June 3, 2004

Reported by: Steven NeiI Cohen/ RPR
Job No. 161001

ALAN DEAN, JUNE 3,2OO4

ESQUTRE DEPOSmON SERVTCES - CHICAGO
312.782.8087 800.708.8087 FAX 312.704.4950
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June 3, 2004

9:51 a.m.

Videotaped Deposition of ALAN

DEAN, taken by Plaintiff, pursuant to
notice at the offices of Davis Polk &
Wardwell, 450 Lexington Avenue, New York,
New York, before Steven Neil Cohen, a
Registered Professional Reporter and Notary
Public of the State of New York.
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IT IS HEREBY STIPULATED AND AGREED, bY

and between counsel for the respective
pafties hereto, that the sealing and filing
of the within deposition be waived; that
such deposition may be signed and sworn to
before any officer authorized to administer
an oath; that all objections. except as to
form are reserved to the time of trial.
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APPEARANCES

JENNER & BLOCK LLP

One IBM Plaza

Chicago, lllinois 60611-9350

Attorneys for Coleman (Parent) Hold¡ngs,

Inc. and MacAndrews & Forbes Hold¡ngs,

Inc.

BY: CLARK C. JOHNSON, ESQ.
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I(IRKLAND & ELUS LLP

655 Fifteenth Street, N.W.
Washington, D.C.20005

Attorneys for Morgan Stanley & Co.,
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BY: THOMASA. CIARE, ESQ.

DAVIS POLK & WARDWELL

450 Lexington Avenue

New York, New York 10017

Attorneys for Alan Dean

BY: ROBERT F. WISE, lR., ESQ.

ALSO PRESENT: victor D¡sla, Videographer
22

24
25
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THE VIDEOGRAPHER: This is tape

number one of the videotaped deposition
of Mr. Alan Dean in the matter Coleman
Holdings, Inc., plaintiff, versus
Morgan Stanley & Co., Inc., defendant,
in the 15th Judicial Court in and for
Palm Beach County, Florida.

This deposition is being held at
450 Lexington Avenue, New York, New
York on June 3, 2004 at approximately
9:51a.m.

My name is Victor Disla. I am
from the firm of Esquire Video
Services. I am the legal video
specialist.

The court reporter is Mr. Steve
Cohen in association with Esquire
Deposition Services.

WilI counsel please introduce
themselves for the record?

MR. JOHNSON: Clark Johnson.
Jenner & Block, Chicago, for Coleman
(Parent) Holdings and MacAndrews &
Forbes Holdings, Inc.

ALAN DEAN, JUNE 3, 2004

ESQUTRE DEPOSmON SERVICES - CHICAGO

312.782.8087 800.708.8087 FAX312.704.4950

2 (Pages 2 to 5)
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1 Dean
2 MR. CLARE: Tom Clare from
3 Kirkland & Ellis here for Morgan
4 Stanley & Company.
5 MR. WISE: Bob Wise of Davis Polk
6 & Wardwell representing Mr. Dean.
7 ALAN DEAN,

8 called as a witness by the Plaintiff,
t having been duly sworn, testified as follows:
10 BY MR. JOHNSON:

11 a. Good morning, Mr. Dean.
L2 Would you please state your full
13 name for the record?
L4 A. My name is Alan Dean.
15 a. Could you give your address
16 please?
t7 A. My address is 30 Hampton Road,
18 Scarsdale, New York.
19 a. Mr. Dean. have you ever given a
20 deposition before?
2L A. Yes, I have.
22 a. On how many occasions?
23 A. Twice.
24 a. When was the most recent of those
25 occasions?

Page 6

Dean
connection with a Morgan Stanley matter
concerning a Bank of New England debt
offering; is that corect?

A. That's correct.

a. What was the other deposition?
A. The depositions both arose out of

the same transaction.

a. Was that civil litigation?
A. Yes, it was civil litigation.
a. Was it litigation brought by

purchasers of the debt?
A. One of the lawsuits was brought

by purchasers of the debt.

a. What was the nature of the
allegations in that matter?

MR. WISE: If you want to find
that out you can go look at the court
records. That is wasting his time.

BY MR. JOHNSON:

a. Can you go ahead and answer?
A. The case involved allegations

that there had been material misstatements
and omissions in a prospectus relating to a

debt offering for the Bank of New England
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A. I can't remember. It was several

years ago.

a. How about the first of the
occasions?

A. It was more than ten years ago.

a. Were both of those depositions
given concerning your work as an attorney
for Davis Polk?

A. Yes, they were.
a. What matters were involved in

those depositions?
A. Well, the matters that - the

matter that the depositions emerged out of
was a representation of Morgan Stanley in
connection with a Bank of New England --
Bank of New England debt offering.

MR. WISE: Let's stop for a

minute. The repofter has asked that we
switch mics.

(Pause)
BY MR. JOHNSON:

a. Mr. Dean, before the brief
interruption you indicated that your, was
it the most recent deposition, was in

15
16
T7
1B

19
20
2t
22
23
24
25

Page 7
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Corporation.

a. Did those depositions occur in
the 1990s?

A. May have occurred in the 1980s
and there was -- the depositions occurred
in a different lawsuit arising out of the
same facts sometime in the '90s, I think.
I can't remember the precise dates. It was
years and years ago.

a. One of the lawsuits was brought
by investors?

A. I am sure that one of the
lawsuits was brought by investors. I have
forgotten whether or not the other lawsuit
was also brought by investors.

There may have been a different
party -- a different defendant involved in
the second lawsuit.

a. You as a Davis Polk attorney were
counsel to Morgan Stanley, the unden¡lriter
for the Bank of New England debt offering;
is that correct?

A. That is correct.
a. Who from Morgan Stanley was

Page 9
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ALAN DEAN, JUNE 3, 2004

ESQUTRE DEPOSmON SERVICES - CHICAGO

312.782.8087 800.708.8087 FAX312.704.4950
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1 Dean
2 involved in that debt offering?
3 MR. WISE: I am going to object
4 to that and direct him not to answer.
5 MR. JOHNSON: The basis for that
6 instruction?
7 MR. WISE: It is totally
8 irrelevant. It is not what he is here
9 to testiff about today.
10 We are not going to have a rehash
11 of the Bank of New England matter.
T2 BY MR. JOHNSON:
13 a. Was Ruth Porat involved in the
t4 Bank of New England debt offering?
15 A. No, she was not.
16 Q. Was John Tyree?
t7 A. No, he was not.
18 a. Was Brooks Haris?
19 A. No, he was not.
20 a. Is it fair to say, Mr. Dean, You
21 are familiar with the deposition process?

22 A. I haven't given very many
23 depositions so I would say that I am not as
24 familiar with the process as you are.
25 a. If you don't understand any of my

Page 10

1 Dean
2 Q. What did you do to prepare for
3 the deposition today?
4 A. There was a meeting that I had on
5 Monday with Mr. Wise and a brief meeting
6 that I had with Mr. Wise this morning.
7 Q. How long did you meet with
B Mr. Wise on Monday?
9 A. I believe it was for about
10 two-and-a-halfhours.
11 a. This morning?
12 A. Less than half an hour.
13 a. When was the first time you met
14 Mr. Clare?
15 A. On Monday.
16 a. Did he attend the meeting with
17 you and Mr. Wise?
18 A. He attended the Monday meeting
19 with Mr. Wise and myself.
20 a. Was he present at the meeting
2L this morning?
22 A. No, he was not.
23 a. Other than Mr. Wise have you
24 spoken with any attorneys concerning this
25 deposition?

Page 12
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questions let me know and I willtry to
rephrase them.

If you want to take a break at
any time let me know that and we willtry
to accommodate your request.

The couft reporter is obviously
taking down what everyone says. As a
result, your responses to my questions need
to be stated out loud rather than a nod of
the head or shrug of the shoulders, that
sort of thing.

Are you represented by counsel
today?

A. Yes, I am represented by counsel
today.

a. Who is your counsel?
A. Robert Wise is my counsel.

a. Mr. Clare is not your counsel?
A. No, Mr. Clare is not my counsel.

a. Have you testified in any
judicial proceedings?

A. No, I have not.

a. Any arbitrations?
A. No, I have not.

Page 11

1 Dean
2 A. No, I have not.
3 Q. No in-house lawyers for Morgan
4 Stanley?
5 A. No, I have not.
6 Q. Did you sign a protective order
7 in this litigation?
8 A. I did sign a protective order. I
9 don't know if it is the one that you are
10 referring to but I was furnished a copy of
11 an order by Mr. Clare on Monday which I
12 signed.
13 a. Do you know what other Morgan
L4 Stanley lawyers -- strike that.
15 What other Davis Polk lawyers
16 have signed that protectíve order?
L7 A. I am unaware of which lawyers
18 have signed it.
19 a. Do you know whether Mr. Wise has
20 signed the protective order?
2t A. I don't know.
22 a. Is Morgan Stanley compensating
23 you or Mr. Wise for your time spent in

24 connection with this deposition?
25 A. I don't know whether or not they

Page 13
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will be or not.

MR. WISE: That is an excellent
question. I would like to know the
answer to that question.

BY MR. JOHNSON:

a. So as far as you know there is no
understanding with Morgan Stanley
concerning Davis Polks effotts in
connection with this litigation?

A. There is no -- there are no
compensation arrangements that I am aware
of in connection with this deposition.

MR. WISE: We are not saying that
we will not have discussions with the
client about --

MR. JOHNSON: I will not stop you
from that. That is between you and
Mr. Clare.

BY MR. JOHNSON:

a. Did you review any materials that
refreshed your memory concerning the
Sunbeam transaction?

A. I was furnished two documents I
believe on Monday to tty to refresh my

Page 14
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2 in this litigation?
3 A. I am not specifically aware of
4 any Morgan Stanley person that has been
5 deposed.
6 Q. Do you have any general awareness
7 of who has been deposed so far?
B A. I have been told that Heather
9 Stack and James Lurie may have been noticed
10 for depositions and I was told by Mr. Wise
11 that Heather Stack had given her
LZ deposition.
13 a. Did he describe any of her
t4 testimony?
15 A. No, he did not.
16 a. How about Arthur Andersen
17 personnel; do you know of any Andersen
18 personnel that have been deposed?
19 A. I am unaware of any depositions
20 that have been taken in this case except my
2I own.
22 a. Among the Davis Polk attorneys
23 who worked on the Sunbeam subordinated debt
24 offering do you think you are the most
25 knowledgeable person concerning Davis

Page 16

Dean
recollection about Sunbeam.

I was also furnished a closing
binder of the closing documents relating to
Sunbeam but I didn't look at those very --
in any depth at all.

a. You didn't look at any of those
materials in any depth or the closing
binder?

A. The closing binder I did not look
at in depth nor did I really study the
other documents that had been furnished to
me.

a. Did those documents refresh your
memory in any way concerning the events of
March of 1998?

A. They -- I don't think that they
did.

a. Do you have an understanding as
to who has been deposed in the litigation
that brings us here today?

A. I don't know who has been deposed
in this - in this matter today.

a. You are not aware of any Morgan
Stanley witness who has been deposed so far
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1 Dean
2 Polk's work?
3 A. Well, I was the paftner in charge
4 of the matter. That does not necessarily
5 mean that I was knowledgeable about all
6 aspects of the transaction.
7 There is delegation that goes on
I in any transaction.
9 Q. Did you have a team of lawyers
10 working on the subordinated debt offering?
11 A. Yes. There was a Davis Polk team
12 that was working on the subordinated debt
13 offering.
L4 a. Who was on the team?
15 A. I was on the team. James Lurie
16 was on the team. Heather Stack was on the
t7 team. There was another woman, an

18 associate who has left the firm, whose name
19 I have forgotten now.
20 a. Nicole Duncan?
2t A. Yes, that is Nicole Duncan.
22 a. Anybody else?
73 A. I can't recall anybody else. I
24 mean, there may have been paralegals
25 involved in it.

ALAN DEAN, JUNE 3, 2004

ESQUTRE DEPOSITION SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX 312.704.4950
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It has been a long time since the

transaction occurred. The names that we
have just gone over are the ones that I
recall at this time.

MR. JOHNSON: Let's mark this as
CPH Exhibit 213.

(CPH Exhibit 213 marked for
identification)
BY MR. JOHNSON:

a. Mr. Dean, I have given you a
document we have marked as CPH Exhibit 213
which has the Bates stamp Morgan Stanley
confidential 0029159 through 162.

Have you ever seen this document
before?

A. I can't recall whether or not I
have seen this document before.

a. Feel free to consult any pottion
of Exhibit 213 but I would like to call
your attention particularly to the last
paragraph on the first page carrying over
to the top of page 2 and ask whether the
information set forth there refreshes your
recollection as to which Davis Polk lawyers

Page 18

Dean

a. What was the division of
responsibility among the team that is set
forth here at the top of page 2 of Exhibit
2t3?

A. Well, I can't -- it has been a

long time since the transaction happened so

it is hard for me to precisely say who was
responsible for what.

In general terms Heather Stack
and Nicole were responsible for the
documentary due diligence in connection
with the transaction.

Mr. Lurie was involved in
drafting the convertible - the documents
underlying the convertible security.

Afl of us were involved in
disclosure matters and reviewing the
offering memorandum.

a. Did any other Davis Polk lawyers
work on any Sunbeam related issues to your
knowledge?

A. What Sunbeam issues? I am not
sure I understand the question.

a. Let me just ask it more
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1 Dean
2 were in fact working on the subordinated
3 debt offering?
4 A. The list of lawyers, I think, on
5 the top of page 2 is consistent with what
6 we were talking about.
7 Mr. Megevick had been consulted.
B I can't recall whether Ms. Fassberg and
9 Mr. Halland Mr. Morrison and Mr. Small
10 were consulted.
11 a. Mr. Morrison and Mr. Small were
12 consulted in connection with the press
13 release; is that correct?
t4 A. That may be an area of privilege.
15 I am not sure whether or not --
16 MR. WISE: Certainly what is in
17 the letter I think we do not disagree
18 with.
19 BY MR. JOHNSON:
20 a. The question is whether that is a
2t correct statement. Mr. Wise has already
22 answered that but if you would answer it as
23 well I would appreciate it.
24 A. Yes, they were consulted in
25 connection with the proposed press release.

Dean
specifically.

Are you aware of any Davis Polk
attorneys representing any offìcers of
Sunbeam Corporation at any time?

A. I am not aware of any Davis Polk
lawyers who would have represented any
Sunbeam offìcers at the time they were
Sunbeam officers.

a. Are you aware of anyone's
representation of Janet Kelley?

A. I think that Ms. Kelley may have
been represented by Dennis Glazer of Davis
Polk.

a. Did you have any conversations
with Mr. Glazer concerning that
representation?

A. I don't recall whether or not I
did or not. He may have consulted me. I
don't remember at this time.

a. At the time that the subordinated
debt offering was proceeding Sunbeam was
also looking to syndicate a credit
facility; is that correct?

A. Yes, that is correct.
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1 Dean
2 Q. Was Davis Polk involved in that
3 work as well?
4 A. Yes. Davis Polk was involved in
5 that work as well representing Morgan
6 Stanley and the syndicate of banks.
7 Q. Was there a padner in charge, so

I to speak, of that aspect of the work?
9 A. I believe it was Peter Levin that
10 was in charge of that work.
11 a. Was there any protocol in place
L2 to share information among Mr. Levin's team
13 and your team?
L4 A. No, there was not.
15 a. Let's back up. We will come back
16 to this. Let's back up to a litile more
t7 background if we could.
18 I would like you to describe your
19 educational background for me.
20 A. Starting from when?
2L a. Graduation from high school.
72 A. I graduated from Stuyvesant High
23 School in New York City.
24 I then attended Harvard College
25 and received an undergraduate degree there.

Page 22

1 Dean
2 work?
3 A. Davis Polk has a world reputation
4 for doing securities work.
5 Q. I assume you are proud of that
6 reputation?
7 A. Yes, I am proud of that
B reputation.
9 Q. Do you have any particular areas
10 of expeftise in corporate and securities
11 law?
72 A. Well, I give general corporate
13 advice to corporations. I have a
t4 specialization in providing advice in doing
15 securities offerings both for issuers and
16 for underwriters.
L7 a. Do you view most of your clients
18 as highly sophisticated?
19 A. Most of my clients are very
20 sophisticated.
2L a. Morgan Stanley is a sophisticated
22 client, isn't it?
23 A. Yes, I believe Morgan Stanley is

24 a sophisticated client.
25 a. How many securities offerings
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Then I went to the University of

California at Berkeley where I received a

Master's degree in mathematics, and then I
received a law degree at Harvard Law
School.

a. Would you kindly put years on
each of these degrees for me?

A. I graduated from high school in
1969. I graduated from college in 1973. I
received a Master's degree from Berkeley in
t974 and I received my law degree from
Haruard in 1978.

a. Have you been with Davis Polk
your entire legal career?

A. Yes, I have been, since
graduating from Harvard Law School.

a. At some point you became a
partner at Davis Polk?

A. I did.

A. When was that?
A. In 1986.

a. Is it your view that Davis Polk
is one of the premier law firms in the
world in the area of corporate securities

Page 23

1 Dean
2 have you been involved in either for the
3 issuer or unden¡lriter?
4 A. I can't count. I mean, it is
5 scores, probably 100 offerings.
6 Q. Over the past 25 years?
7 A. Yes, for the past 25 years.
8 Q. Tell me about Davis Polk's
9 relationship with Morgan Stanley.
10 A. Davis Polk is one of the counsel
11 that Morgan Stanley routinely uses in
t2 connection with public offering work and
13 Davis Polk also'counsels Morgan Stanley on
L4 other legal matters as well.
15 a. How long has Davis Polk been a
16 counsel of choice for Morgan Stanley?
L7 A. I don't know. I think that our
18 relationship with Morgan Stanley extends
i9 back to when Morgan Stanley was founded.
20 Morgan Stanley has used many
2t counsel over the years and I wouldn't
22 necessarily characterize Davis Polk as
23 being Morgan Stanley's exclusive counsel of
24 choice.
25 a. When you joined Davis Polk in
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1 Dean
2 L97B Morgan Stanley was a client of the
3 firm?
4 A. Yes. Morgan Stanley was a client
5 of the firm in 1978.
6 Q. And has been a client
7 continuously since then?
I A. Yes, it has been.
9 Q. Have you worked on Morgan Stanley
10 matters your entire tenure at Davis Polk?

1i A. I don't remember which was the
t2 first Morgan Stanley transaction that I
13 worked on but certainly -- I don't remember
t4 whether or not my first Year as an
15 associate, whether or not I worked on -- on
16 a Morgan Stanley transaction but I
77 ceftainly began working on Morgan Stanley
18 transactions shortly after I joined the
19 firm.
20 a. You personally have worked on
2L Morgan Stanley matters for upwards of 20
22 years?
23 A. Yes.
24 a. Do you consider Morgan Stanley a
25 major client of Davis Polk?

Page 26

1 Dean
2 partners at Davis Polk on an annual basis
3 or not?
4 A. Yes, there is an evaluation.
5 Q. Tell me about that process.

6 A. The evaluation process involves
7 questionnaires today sent out to the
8 partners of the firm where each partner is

9 allowed to evaluate their own work at the
10 firm and then to comment on other partners.
11 a. That is done on an annual basis?

12 A. That is done on an annual basis.

13 a. Did your 1998 self-evaluation
14 reference the Sunbeam transaction in any
15 way?
16 A. I don't believe that at the time
17 we had a -- I don't remember that. I don't
18 remember whether or not my evaluation in

19 that year involved the Sunbeam transaction.
20 a. Have you ever mentioned Sunbeam
27 in any of your evaluations?
22 A. I don't remember doing so.

23 a. Do you know whether any ofyour
24 partners discussed your work on the Sunbeam
25 transaction in evaluating you?

Page 28

1 Dean
2 A. Morgan Stanley is a -- I don't
3 know what you mean by "major client." It
4 is -- we represent Morgan Stanley in many
5 matters.
6 Q. In terms of fees are theY in the
7 top ten percent of clients for Davis Polk?

8 A. Yes. Morgan StanleY would be in
9 the top ten percent.
10 a. As an approximate matter how much
11 in fees does Davis Polk collect from Morgan
12 Stanley on an annual basis?
13 MR. WISE: I am going to object
t4 and direct him not to answer that.
15 BY MR. JOHNSON:
16 a. I assume that it exceeds $10
17 million a year?

18 A. I assume that it does. I am
19 not -- I am frankly -- I don't know what
20 the exact number is,

2L a. Within Davis Polk how is the fee
22 credit for Morgan Stanley appottioned?
23 A. There is no fee credit allocation
24 among the partners.
25 a. Is there any evaluation of the
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A. I am not aware of it.
a. As you sit here today do you

think there is anything notewofthy about
the Sunbeam transaction you worked on?

MR. CLARE: Object to the form of
the question.

THE WITNESS: I don't know what
"notewofthy" means.

BY MR. JOHNSON:

a. Was there anything pafticularly
challenging about that transaction?

A. All transactions are challenging
in their own way.

a. That is why I said
"pafticularly."

Was there anything distinctive
about the transaction?

A. Well, I think the fact that
lawsuits were brought in connection with
the transaction is signifìcant and
noteworthy.

a. Were you ever interviewed by
anyone in relation to those lawsuits?

A. A repofter attempted to interview

22
23
24
25
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1 Dean
2 me but our standard firm poliry is not to
3 comment on matters that involve client
4 representation.
5 Q. Who was the repofter?
6 A. I have forgotten his name. I
7 believe it was -- I think it was a reporter
8 for Business Week but I have forgotten.
9 Q. Did you view the time frame for
10 completing the offering to be unreasonably
11 short?
L2 A. No, I did not.
13 a. Was it a fairly standard time
14 frame?
15 A. Yes, it was a fairly standard
16 time frame.
L7 a. Did the fact that the offering
i8 you were working on was made in connection
19 with the acquisition of three companies by
20 Sunbeam present any complexity?
2I A. Since the transaction did involve
22 the acquisition of three companies and the
23 three companies were going to be part of
24 the new combined Sunbeam entity there
25 was -- there were due diligence efforts

Page 30

1 Dean
2 securities and the price at which they sold
3 them but in the overall scheme of things --
4 I mean, they could have lost money in
5 connection with the transaction even though
6 the securities were purchased at a price
7 that was lower than the public offering
8 price.
9 It really depends on how the
10 transaction went.
11 a. Do you have any basis to state
12 that Morgan Stanley & Company lost money on
13 the transaction?
14 A. I have no basis to know how much
15 money Morgan Stanley made on the
16 transaction.
L7 I can state what -- if I looked
18 at the cover page of the prospectus I can
19 tell what you the spread was on the
20 underwritingtransaction.
2L a. They made that spread to your
22 knowledge?
23 A. I have no basis to conclude one
24 way or the other. I assume that they did.
25 a. Do you have any basis to conclude
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that needed to be done in connection with
those three companies.

a. It was not simply the
preacquisition issuer that needed
diligence; it was the three targets as
well?

A. That is correct.

a. Did you view the offering as
successful for Morgan Stanley?

A. I don't know how Morgan Stanley
views success in characterizing
transactions.

The transaction was successfully
placed by Morgan Stanley.

a. Morgan Stanley made a lot of
money on the transaction?

MR. CLARE: I object to the form
of the question.

BY MR. JOHNSON:

a. is that a fair statement?
A. I don't know how much money

Morgan Stanley made on the transaction.
There was a difference between

the price that Morgan Stanley paid for the
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1 Dean
2 that Morgan Stanley & Co. lost money on the
3 transaction?
4 A. No, I have no basis.
5 Q. Morgan Stanley & Company was your
6 client in this transaction, wasn't it?
7 A. Yes, they were.
8 Q. Is it fair to assume you would
t have heard about it if they lost money on
10 this transaction?
11 MR. CLARE: Object to the form;
LZ calls for speculation.
13 THE WITNESS: I am not sure..
14 that -- Morgan Stanley does not
15 necessarily share information about how
16 much money they make on transactions
17 with me on a routine basis after a
18 transaction.
19 BY MR. JOHNSON:
20 a. Have you been involved in any
2I Morgan Stanley matter where Morgan Stanley
22 lost money on the transaction?
23 A. I mean, I am not aware of any but
24 I am not -- at the same time I am not aware
25 of whether or not a transaction is
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1 Dean
2 profìtable to Morgan Stanley.
3 Q. Was the transaction successful
4 from Davis Polk's perspective?
5 A. I don't know what you mean by
6 "successful."
7 We were able to -- we gave advice
8 to Morgan Stanley in connection with the
9 transaction. We sent a fee for our
10 services in connection with the
11 transaction.
12 That is what we did in connection
13 with the transaction.
L4 a. I assume you collected the fee?
15 A. Yes, we did collect the fee.
L6 a. What was the fee on this
t7 transaction?
18 A. I don't recall.
19 a. Can you give me an estimate?
20 A. I just don't have any idea. I am
21 sure if we looked at our billing records we
22 could figure out what the fee was.
23 a. Based on your experience in
24 transactions of this sort do you have a
25 sense of whether a million dollars would be

Page 34

Dean
don't remember which complaints I have read
but i know that I have read the
complaints -- a complaint.

a. Was it a complaint of the
bondholders or was it an equiÇ holder
complaint?

A. I don't remember.

a. How did you come to read a copy
of one of those complaints?

A. I don't know how I -- I don't
know who furnished me a copy of the
complaint. I just don't know. I don't
remember right now.

a. Based on your work on the
transaction did you have any opinion as to
the accuracy of the allegations in the
complaint?

A. Well, I can't -- I don't remember
what the allegations in the complaint were
at this time so I would have to take a look
at the complaint and then -- I am sure that
my opinion would have been that the
allegations were false at least insofar as
Morgan Stanley was concerned.
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a fee typical in this sort of transaction?

A. A fee charged by Davis Polk in

this transaction?
a. Right.
A. For the subordinated debt

offering, that would be very high.

a. You mentioned that one
potentially noteworthy thing about this
transaction was the lawsuits that were
brought concerning it.

When did you first hear about
those lawsuits?

A. I don't remember when I heard
about them. I assume that was shortly
after the lawsuits were brought.

a. Do you know when the lawsuits
were brought?

A. I don't have any recollection of
that now. I mean, I would have at the time
but I don't now.

a. Did you ever read any of the
lawsuits that -- complaints that were
filed?

A. Yes. I have read complaints. I
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1 Dean
2 Q. Can you explain that
3 qualification for me?
4 A. I don't know who the lawsuits
5 were brought against and my only knowledge
6 about the transaction relates to my
7 representation of Morgan Stanley and no one
I else.
9 Q. As you sit here today do you have
10 an opinion as to whether the offering
11 memorandum for this offering was materially
tZ false and misleading?
13 A. I think that at the time that the
L4 offering memorandum was issued we believed
15 that it - that it did not contain any
16 material misstatements or omissions.
L7 a. Would you acknowledge as you sit
18 here today and with the benefit of
19 hindsight that it does contain materially
20 false and misleading information?
2l A. If the allegations against the
22 company are correct, yes, it does
23 contain -- one could allege that it
24 contains material misstatements or
25 omissions.
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a. Are you saying you have no
opinion as to whether there was a fraud at
Sunbeam?

A. From -- from what I have read in

the newspapers and -- it does appear there
was a fraud at Sunbeam.

a. That was a fraud that came to
light within months of the debt offering;
isn't that correct?

A. The allegations -- the facts
surrounding that fraud became -- began
coming out after the offering.

a. Do you regret Davis PolKs
involvement in the offering?

A. No, I don't. I think that we did
the job we were asked to do in the
connection with the offering.

a. What was the job that you were
asked to do?

A. To assist Morgan Stanley in
reviewing the offering memorandum and to
render an opinion to Morgan Stanley
about -- that the securities were validly
issued and that the offering memorandum in

Page 38

1 Dean
2 A. Well, I think that the financial
3 officers at Sunbeam did. I don't remember
4 their names.
5 Q. Russ Kersh, does that ring a
6 bell?
7 A. Yes.

B Q. He is the CFO; is that right?
9 A. The CFO. There was a -- I don't
10 remember. There was a treasurer or
11 controller.
tZ a. Bob Gluck; is that right?
13 A. Bob Gluck, yes, that is right.
14 a. Anyone else?
15 A. I have forgotten -- there was
16 also a legal vice chairman or legal
17 officer.
18 a. David Fannin?
19 A. That name doesn't ring a bell.
20 There were a number of Sunbeam
2l personnel who were involved in
22 conversations relating to the offering and
23 I can't call up all of their names at this
24 time.
25 a. We will get to that in a little

Page 40

1 Dean
2 our opinion did not contain any material
3 misstatements or omissions.
4 Q. Did anyone at Sunbeam provide
5 false information to you, meaning Davis
6 Polk, or Morgan Stanley?
7 A. I think, viewed in hindsight, it
B appears that people at Sunbeam did not -
9 were not, did not provide accurate
10 information to us at the time.
11 a. Any particular Sunbeam personnel
LZ do you think provided you false
13 information?
14 A. I mean, I know I can't speak to
15 the frame of mind of the Sunbeam personnel
16 who provided the information and whether or
17 not they in fact believed it to be true at
18 the time.
19 We were ceftainly -- we were
20 given assurances by them and we believed
2I them, that the statements that they gave us
22 at the time of the preparation of the
23 offering memorandum were accurate.
24 a. Who in particular gave you

25 assurances?

Page 39

1 Dean
2 more detail shortly.
3 Did Davis Polk have any
4 responsibility for determining what
5 diligence would be appropriate in
6 connection with the offering?
7 A. Due diligence is a team effo¡t in
I connection with an offering and the advice
9 that we would give about the scope of
10 diligence is probably a privileged matter.
11 I think.
12 MR. WISE: He hasn't asked you
13 for the advice.
L4 BY MR. JOHNSON:
i5 a. Whether you gave advice on the
16 scope is all I am asking. That is a yes or
L7 no question.
18 A. Yes, we did.
19 a. Did Davis Polk perform diligence
20 on the transaction as well as advising on
2l the scope of diligence?
72 A. Yes, we were assigned tasks to
23 perform in connection with the diligence
24 investigation.
75 a. Did Morgan Stanley provide you
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1 Dean
2 with a due diligence plan for your review?
3 MR. WISE: Answer that yes or no.
4 THE WITNESS: I don't remember
5 whether or not they did or not.
6 MR. JOHNSON: You have to answer
7 yes or no.
I THE WITNESS: I don't remember.
9 It would have been -- in many
10 transactions it is customary for Morgan

11 Stanley to prepare questions for due
LZ diligence that we might review.
13 BY MR. JOHNSON:

14 a. You just don't recall whether
15 that happened in this transaction or not?
16 A. I just don't recall. There are
17 so many transactions. Some transactions it
18 happens and some transactions it doesn't.
19 a. Have you ever been involved in an
20 offering by a consumer products company
27 other than Sunbeam?
22 A. I can't remember whether or not I
23 had or not. I have done offerings in a
24 very wide range of industries.
25 a. No consumer products companies

Page 42

1 Dean
2 purchase agreement between Morgan Stanley
3 and Sunbeam.
4 We also drafted the indenture
5 that set forth the terms of the
6 subordinated notes that were issued and
7 there were -- we would have been -- we
I would have also drafted a closing
9 memorandum for the transaction.
10 a. Lockup agreements to draft those?
11 A. That would be pad of the
L2 purchase agreement.
13 a. What is the purpose of due
L4 diligence?
15 A. The purpose of due diligence is
16 to provide a basis upon which the
L7 undenruriter -- the underwriters in
18 connection with the securities offering
19 have liabiliÇ in connection with the
20 offering unless they are able to estabfish
2I a due diligence defense.
22 The purpose of diligence is to --
23 both to provide a basis for establishing
24 the due diligence defense but also as well
25 to prevent mísstatements from occurring.
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come immediately to mind?

A. There may well have been but I
just don't remember any right now.

a. Is it fair to say that the
industry sector of the issuer is a
consideration that informs what due
diligence might be appropriate?

A. Yes, it is.

a. You mentioned that Davis PolKs
job in the transaction was to assist Morgan
Stanley in reviewing the offering
memorandum?

A. Yes.

a. Did Davis Polk have any other
responsibilities in connection with the
transaction?

A. We were assigned the
responsibiliÇ of doing diligence on
reviewing legal documents at Sunbeam and at
the three acquired companies.

a. Did Davis Polk negotiate or draft
any ancillary contracts in connection with
the offering?

A. We would have drafted the
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a. So it is to, to a reasonable
degree, confirm that the offering
memorandum is fair and accurate?

A. That is correct.

a. Would you say it is typical in
due diligence to talk to an issuer's
customers?

A. It depends on the -- it depends
on the issuer and the business they are in.

a. How about for a consumer products
company? Don't you think that would be
appropriate due diligence?

A. Depends on the concentration
of - depends on whether or not there was a
concentration of clients or not.

a. How would that circumstance
inform whether talking to customers would
be appropriate?

A. The materiality of the customers
to a company's.revenues would be a factor
in determining whether or not customer due
diligence was appropriate.

a. If an issuer had sales
concentrated in five or six major companies

22
23
24
25

Page 45

27

ALAN DEAN, JUNE 3, 2004

ESQUTRE DEPOSITION SERVICES - CHICAGO

312.782.8087 800.708.8087 Fþü.3L2.704.49s0

12 (Pages 42to45)

16dv-000737



1

2

3
4
5
6
7
8
9

10
11

t2
13
14
15
16
L7
1B

19
20
21
22
23
24
25

Dean
such as Wal-Mart, Home Depot, et cetera, it
would make sense to talk to those
customers?

A. Yes, it might make sense in those
padicular companies.

I think one of the other issues
is that many of those companies have
arrangements where they won't talk to third
parties or -- and it is also widely known
in the industry that they do not
necessarily serve -- tell people what their
purchase commitments are.

a. Are you, as you sit here today,
aware of any policy within Home Depot that
prevents Home Depot from advising an
underwriter as to, say, the amount of
inventory it has on hand?

A. I am not aware of any poliry that
Home Depot has.

I have ceftainly been told that
Home Depot, in padicular, may have
policies against that.

a. But you are not aware of any?
A. No.

Page 46

1 Dean
2 Q. Does that, putting aside what the
3 case law says and whether this was a 1444
4 offering or not, do you believe that the
5 underwriter should obtain independent
6 verification of senior management's
7 statements concerning the company and its
8 prospects?

9 MR. CLARE: I object to the form;
10 an incomplete hypothetical.
il THE WITNESS: Could you clarify
t2 that question for me?
13 BY MR. JOHNSON:
L4 a. Sure.
15 Putting aside what -- whether it
16 is a registered offering or not should an
t7 underwriterobtain independentverification
18 of senior managemenfs representations
19 concerning the health of the issuer?
20 A. It depends on the statements that
2L are made and whether or not an
22 investigation is one that would be
23 reasonable under those circumstances so I
24 don't think that there is a rigid answer to
25 that question.

Page 4B

Page 47

1 Dean

2 Q. How about Wal-Mart?
3 A. The same answer would -- as to
4 Wal-Maft, I don't think that I have ever
5 heard specific information about Wal-Mart
6 but it wouldn't surprise me if they had
7 some more policies.
B Q. You are not aware of a policy?

9 A. No.
10 a. How aboutTarget?
11 A. The same answer as for Wal-Mart.
tZ a. K-Ma¡t?
13 A. Same answer.
L4 a. Is it correct that the
15 underwriter should not take senior
16 management of the issuer at its word?
L7 MR. CI-ARE: Object to the form of
18 the question.
19 THE WITNESS: The case law says
20 that it is -- independent verification
2L is the standard in Section 11 cases.
22 I have forgotten whether or not
23 this transaction involved a registered
24 offering or whether or not it was done
25 on a Rule 1444 basis.

1 Dean
2 Q. Would independent verification be
3 particularly appropriate when the
4 underwriter comes across negative or --
5 negative information or information
6 contrary to what management is contending?
7 MR. CLARE: Same objections.
I THE WITNESS: I think it is
9 impossible to generalize and give a yes
10 or no answer to a question like that.
11 It really depends on the
t2 particular facts and circumstances of
13 the situation.
t4 MR. WISE: I would add that we
15 have produced Mr. Dean here today as a
16 fact witness in a case.

17 If you are interested in hiring
18 Davis Polk to be an expeft wítness in
19 the case so that you may ask
20 hypothetical questions we could discuss
2l that but I think we would be unable to
22 do that given our continuing
23 representation of Morgan Stanley so I
24 would appreciate it if we can move to
25 the fact issues rather than
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Page 50

1 Dean
2 hypotheticals.
3 MR. JOI-INSON: We are moving there
4 shortly. I am trying to get a basis of
5 this witness' understanding of the
6 requirements which we will then put in
7 the context of what happened in this
B transaction.
9 MR. WISE: I think you can assume
10 Mr. Dean, based upon the testimony you

11 have already elicited, is an
t2 experienced practitioner in the area of
13 securities transactions of this type so
14 I think you probably can skip some of
15 this and move to the facts.
16 BY MR. JOHNSON:
17 a. I will take that advice.
18 Did Morgan StanleY or Davis Polk

19 ever talk to a Sunbeam customer?
ZO MR. CLARE: Objection; calls for
ZI speculation.
22 THE WITNESS: I am not aware
23 of -- I can't recall at this time
24 whether or not we were involved in any
25 conversations with -- whether or not

Page 52

1 Dean
2 Mr. Dunlap. Janet Kelley was involved.
3 There was a sales manager at Sunbeam whose
4 name I can't recall was involved.
5 Q. Don Uzzi?

6 A. Yes.

7 I am sure there must have been
8 others. It is six years ago and I have met
9 a lot of people in transactions since then.
10 a. When you say you are sure there
11 must be others, why do you say that?
12 A. It -- just in the context of the
13 offering process. You wind up consulting
14 with many people during an offering.
15 a. You mentioned Mr. Dunlap. Did

16 Davis Polk ever have any communications
t7 with Mr. Dunlap?
18 A. I don't remember any direct
i9 communications that anybody at Davis Polk
20 had with Mr. Dunlap.
2l a. Apparently you would remember
22 them if you had them?
23 A. I don't know.
24 a. In seriousness, had you heard
25 anything about Mr. Dunlap's reputation?

1 Dean
2 Davis Polk was involved in anY

3 conversations with the Sunbeam
4 customer, and I don't recall at this
5 time.
6 I can't say for sure whether or
7 not Morgan Stanley did or did not talk
I to a Sunbeam customer.
9 BY MR. JOHNSON:

10 a. As you sit here todaY You can't
11 identify any customers that either Davis

L2 Polk or Morgan Stanley spoke with?
13 A. I can't identifY anY right now
14 and I don't remember anY.

15 a. Can you name for me all of the
16 Sunbeam personnel that Morgan Stanley and

17 Davis Polk spoke with in connection with
18 diligence?
19 A. No, I can't. I mean, there were
20 a host of individuals.
2I a. Name as many as you can for me.
22 A. I think that we talked about
23 Russell Kersh, we talked about Bob Gluck.

24 I think that -- I was told that there was a
25 conversation with the CEO of Sunbeam,

51Page Page 53

1 Dean
2 A. I don't know whether or not I
3 knew it at the time of the transaction or
4 whether or not it was after the transaction
5 but he was regarded to be a very hard
6 taskmaster.
7 Q. Did Davis Polk or Morgan Stanley
8 investigate his busíness background prior
9 to Sunbeam?
10 A. I think -- I don't recall whether
11 or not Davis Polk did any investigation
12 into his background.
13 I think I was aware of the fact
14 that he had been involved in a turnaround
15 situation, I think it was Scott Paper. I
16 have forgotten what the name of the company
t7 was.
18 I don't know to what extent
19 Morgan Stanley did an independent
20 investigation.
2L a. Other than what we have already
22 talked about can you tell me any other due
23 diligence that Morgan Stanley or Davis Polk
24 performed on Sunbeam?
25 A. We would have read the minutes at
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1 Dean
2 Sunbeam and I believe that we would have
3 read them at the acquired companies. i am
4 not certain at this time.
5 Other things - I just don't
6 remember right now but I would have
7 remembered back at the time what we had
8 looked at.
9 Accountants management letters
10 would have been an area that we would have
11 looked at. I am sure we did it but, you

12 know, I can't say that I positively sott of
13 remember doing that right now.
L4 It would have been our routine
15 practice to do it.
16 a. Anything else?
17 A. We probably reviewed the
18 acquisition agreements.
19 Again, there are many documents
20 that we would review in connection with an
21 offering and I would remember exactly which
22 documents we had looked at if we had been
23 closer in time to the transaction but we
24 would have done the -- we would have done
25 the -- we would have reviewed the documents

Page 54

1 Dean
2 Q. Mr. Dean, how is it that you
3 first got ínvolved in the Sunbeam
4 transaction that we are talking about
5 today?
6 A. I have forgotten who assigned the
7 Sunbeam matter to me. Somebody came to my
8 office and said that Davis Polk had been
9 retained to represent Morgan Stanley in
10 connection with a new offering.
11 I don't remember who did that.
12 a. It was one of your law paÉners?
13 A. Yes.
14 a. When did that occur?
15 A. I don't know right now. I assume
16 shortly - I just don't have any
L7 recolfection of that. I mean, it was just
18 a long time ago.
19 We could take a look at our time
20 records and the time records might indicate
21 that.
22 a. I have something that maybe is a
23 little more concise than your time records
24 that may refresh your memory.
25 This is a document that has been

Page 56

1 Dean
2 that in our professional opinion would have
3 been required to be reviewed in connection
4 with an offering of this sort.
5 Q. What work did you do concerning
6 the company's business projections?
7 A. That is primarily a fìnancial
8 sort of analysis and so that part of the
9 due diligence would fall more on Morgan
10 Stanley's shoulders and they would not
11 really rely upon a law firm to do that.
L2 a. Do you know what work Morgan
13 Stanley did in that regard?
L4 A. No.

15 Can we take a brief break to get
16 some water?
17 MR. JOHNSON: Sure.
18 THE VIDEOGRAPHER: The time is
19 10:41 a.m. We are going off the video
20 record.
2t (Recess)
22 THE VIDEOGRAPHER: The time is
23 10:58 a.m. We are back on the video
24 record.
25 BY MR. JOHNSON:

Page 55 Page 57

1 Dean
2 previously marked as Exhibit 24. Have you
3 ever seen Exhibit 24 previously?
4 A. I have seen it before. I don't
5 know if I have -- I have seen a version of
6 this document before.
7 I don't know whether or not I
I have seen this exact document.
9 Q. When did you see a version of
10 this document, Exhibit 24?
11 A. I saw it on Monday, I think, in
72 connection with the deposition preparation.
13 I may have seen it before when it was
t4 prepared.
15 a. You weren't involved in preparing
16 it in August of 2000?
L7 A. No, I was not.
18 a. This -- this is a chronology
19 prepared by Davis Polk; is that correct?
20 A. The document says that it was
27 prepared by Davis Polk. I assume that it
22 was.
23 a. The chronology prepared here has
24 as its first date February 25, 1998.
25 Is that when you first became
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1 Dean
2 involved in this matter?
3 A. I still don't have any specific
4 recollection as to whether or not that was
5 the date.
6 Q. Do any of the other dates listed
7 in Exhibit 24 appear to be more likely your
B first involvement in the matter?
9 A. No. There is no other date that
10 is more likely than not.
11 It could well be that my -- it
12 really depends on what the time records
13 show. It is just so long ago.
14 a. Did you have any role in
15 connection with the public announcement of
16 the acquisitions?
L7 A. No, I did not.
18 a. Did anyone at Davis Polk?

19 A. I am not aware of anyone.
20 Somebody at Davis Polk might have been but
2L I am not aware of anyone.
22 a. Did you attend the press

23 conference where the acquisitions were
24 announced?
25 A. No, I did not.

Page 58

1 Dean
2 diligence investigations, due diligence
3 meeting in Florida, and i don't remember
4 what date that meeting occurred on.
5 That would have been a routine
6 question that would have been asked in the
7 context of doing an offering like this and
8 so I assume that it was asked at that
9 meeting.
10 I don't have any specifìc
11 recollection that the question was actually
t2 asked.
13 a. Were you at that meeting?
14 A. Yes, I was.
15 a. That was your only trip to
16 Florida in connection with thís
L7 transaction?
18 A. Yes, it was.
19 a. That was in the first half of
20 March?
2l A. Yes.

22 a. Do you know what date it was?
23 A. No, I don't recall what date it
24 was. Again, it is six years ago.
25 a. I ceftainly don't see a reference

Page 60

1 Dean
2 By "the acquisitions," I assume
3 that you are talking about the three
4 acquisitions.
5 Q. That's correct.
6 A. That were disclosed in the
7 offering memorandum?
B Q. Correct.
9 Did anyone from Davis Polk PlaY
10 any role in the question and answer script
11 to be used at the press conference?
t2 A. Not that I am aware of.
13 a. You didn't personally?

L4 A. No, I did not.
15 a. I am going to focus on the first
16 half of March, if I can, prior to March 15.

t7 At any time prior to March 15 did
18 Morgan Stanley or Davis Polk inquire of
19 Sunbeam concerning how its first quafter of
20 1998 was looking?
2t A. Yes.
22 a. Tell me about those inquiries.
23 A. Well, my recollection would be
24 that the first inquiry probably would have
25 been made in connection with the due

Page 59

1 Dean
2 to a trip to Florida in Exhibit 24.
3 Does one of those meetings refer
4 to a meeting in Florida?
5 A. No. There doesn't seem to be any
6 reference to a Florida meeting.
7 Q. You recall one?
B A. Yes.
9 Q. Who attended the Florida meeting?
10 A. From Davis Polk, I attended it,
11 Mr. Lurie attended it. I don't remember
L2 whether or not Heather Stack or Nicole
13 Duncan, whether or not they attended it,
t4 but those would be the two other people who
15 might have attended it.
16 a. Who from Morgan Stanley was
17 present?
18 A. Well, I will try to remember.
19 Some of the names based on the names that
20 we have talked about earlier this morning.
2L John Tyree was definitely there.
22 I don't remember whether or not Andy
23 Savarie was there.
24 Bram Smith who was in charge of
25 the lending effort at Morgan Stanley

Page 61

ALAN DEAN, JUNE 3, 2OO4

ESQUIRE DEPOSmON SERVICES - CHICAGO

312.782.8087 800.708.8087 F4X312.704.4950

16 (Pages 58 to 61)

16dv-000741



1

2
3
4
5

6
7
B

9
10
11

T2

13
t4
15
16
L7
1B

Dean
attended that meeting.

I can't recall the other names.

a. Was Lily Rafìi, does that name
ring a bell?

A. I don't remember.

a. Gene Yoo?
A. Again, I don't remember.

a. Tyrone Chang?
A. I don't remember.

a. Michael Hart?
A. I don't remember.

a. This was a meeting at Sunbeam's
headquarters in Del Ray Beach, Florida?

A. Yes.

a. How long did the meeting last?
A. I have forgotten. It was a day

meeting in Florida.
I can't -- well, I don't actually

remember whether or not we flew down the
night before or we flew down the day of.
It was just a single-day meeting.

a. With whom did you meet, the Davis
Polk -- the Morgan Stanley contingent?

A. We met with representatives of

Page 62
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1 Dean
2 was consistent with Wall Street's
3 expectations about the first quafter
4 peformance.
5 Q. You don't remember what Sunbeam
6 said in response to that question?
7 A. No. I assume what Sunbeam said
8 in response to the question was that, yes,

9 they were on track to meet expectations.
10 a. Do you assume that because you

11 don't remember any alarming information
t2 coming out of the meeting?
13 A, Well, I don't remember anything
14 eventful coming out of the meeting. I
15 don't know if "alarming" is -- I don't know
16 what you mean by "alarming." It was a

17 routine meeting.
18 a. Why is it customary to ask
19 whether the current outlook is consistent
20 with Wall Street estimates?
2L A. It is customary because investors
22 would fìnd it -- might fìnd it to be a

23 material fact if in fact the company
24 believed that its results were not going to
25 be in line with expectations of research

Page 64

Page 63

1 Dean
2 Sunbeam. I don't remember whether or not
3 Arthur Andersen, the accountants to
4 Sunbeam, were there or not. They may have
5 been there for a port¡on of the meeting. I
6 would have known back then but I don't now.
7 There were also representatives
B of some of the other lending institutions.
9 I just don't remember.
10 It was a meeting that was
11 attended by a very large number of people.
72 a. As best as you can recall who
13 were the Sunbeam representatives?
t4 A. Bob Gluck was certainly there. I
15 think Janet Kelley came in and out. I
16 don't -- there were other representatives
17 of Sunbeam that came into the session. I
18 don't recall their names.
19 a. What was said about Sunbeam's
20 first quarter 1998 results?
2l A. I don't recall what exactly was
22 said at the time.
23 The standard questions that would
24 have been asked at the time would have been
25 whether or not Sunbeam's current outlook

1
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13

Dean
analysts.

a. So it would be information that
would need to be disclosed?

A. Yes. Normally that would be
information that would be disclosed.

a. Other than the participants and
the length of the meeting in Florida what
else do you recall about that trip?

A. I don't have any other specific
recollections about the trip.

a. You left that meeting without any
concerns about Sunbeam's performance?

A. I don't remember having any
concerns about Sunbeam's performance after
leaving that meeting.

a. Did you have a primary contact at
Morgan Stanley?

A. There -- the primary transaction
person would have been -- I guess it was
John.Tyree and maybe Andy Savarie were
contacts on the transaction.

In different pafts of the
transact¡on we would have contact with
different people at Morgan Stanley
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1 Dean
2 depending what paft of the transactìon was
3 involved.
4 Q. Did you ever talk to Bill Strong
5 in connection with this transaction?
6 A. Yes, we did.
7 Q. On how many occasions?
8 A. I can't recall.
9 Q. Numerous occasions?
10 A. No, a handful occasions. I mean
11 I don't remember how many times I talked to
LZ him. I don't remember whether or not I had
13 any direct conversations with him or
t4 whether or not it was in the context of
15 conference calls that he participated in.
16 a. Did you have any contact with Bob

17 Kitts in connection with this transaction?
18 A. No, not that I am aware of.
19 a. Alex Fuchs?
20 A. No. I may have. I mean, in the
2I course of a transaction you wind up talking
22 to a lot of people.
23 a. How about Jim Stynes?
24 A. I don't remember talking to
25 Mr. Stynes. Again, it was a long time ago

Page 66

1 Dean
2 shortfall at Sunbeam?
3 A. That's correct. I can only speak
4 to Davis Polk.
5 I mean, I assume that Morgan
6 Stanley would have informed us, yes.
7 Q. Why do you say that?
I A. Because it -- one would have had
9 to evaluate whether or not it was a
10 material fact that needed to be disclosed.
11 a. Prior to March 18 Morgan Stanley
12 had on at least one occasion asked how
13 Sunbeam's first quarter looked?
L4 A. Yes.
15 a. That was the meeUng in Florida?
16 A. I don't have a specific
L7 recollection as to whether or not the
18 question was asked. That would be a
19 standard forum in which that question would
20 be aired and there might be other
21 oppoftunities as well.
22 a. We are going to come back to
23 March 18 but I want to back up again just
24 for a few minutes.
25 Were you aware that Morgan

Page 68

1 Dean
2 and I could well have spoken to any one of
3 these individuals.
4 Q. When did you first become aware
5 of problems with Sunbeam's first quafter
6 1998 results?
7 MR. CLARE: I object to the form
8 of the question.
9 THE WITNESS: I first became
10 aware of the fact that Sunbeam's
11 revenues might not be - first quarter
12 revenues for 1998 might not be
13 consistent with Street estimates
L4 sometime in March.
15 I think it was the day before the
16 offering memorandum was finalized.
T7 BY MR. JOHNSON:
18 a. Looking at Exhibit 24, the Davis
19 Polk chronology, that would be March 18,
20 1998?
2L A. Yes, yes. Looking at the
22 chronology the date appears to be March 18.

23 a. Prior to March 18 then to your
24 knowledge neither Davis Polk nor Morgan
25 Stanley had any inkling of any sales

Page 67

1 Dean
2 Stanley signed - strike that.
3 Are you familiar with the term "a
4 highly confident letter?"
5 A. Yes, I am familiar with the term
6 "highly confident letter."
7 Q. Are you aware that Morgan Stanley
I provided Sunbeam a highly confident letter
9 in connection with financing the
10 acquisitions?
11 A. I would have known at the time.
L2 I don't recall now.
13 It wouldn't surprise me if Morgan
14 Stanley furnished a highly confident
15 letter.
16 a. Were you involved in -- let me
17 show it to you.
18 Do you recall being involved in
19 issuing this?
20 Counsel, I apologize. I only
2I have one copy of this which -- if you could
22 look at what has been previously marked as
23 Exhibit 74 and tell me whether you
24 recognize that?
25 A. I don't recognize it. I don't
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1 Dean
2 know what the question is.

3 Do i recognize it in whai
4 context?
5 Q. Let me ask it a little
6 differently.
7 Does that letter, Exhibit 74,
8 refresh your recollection of your role, if
9 any, in preparing the highly confident
10 letter?
11 A. The letter does not refresh my
t2 recollection and as far as I am aware I was
13 not involved in preparing the highly
t4 confident letter.
15 a. In connection with this
16 transaction did you have any communications
L7 with anyone from MacAndrews & Forbes
18 Holding?
19 A. Not that I recall.
20 a. Do you know whether anyone from
2t Davis Polk had any communications with
22 anyone from MacAndrews & Forbes?
23 A. As far as I know no one had had
24 any contact with MacAndrews & Forbes.
25 a. At some point during the due

Page 70

1 Dean
2 A. I can't recall which of these
3 conference calls I participated in. My
4 recollection is that Mr. Lurie who also
5 worked on the transaction with me and the
6 rest of the Davis Polk team, that we split
7 up these conference calls.
8 Q. So as you sit here today you have
9 no idea what was discussed on the March 12

10 accounting due diligence call?
11 A. I can't -- I don't have any
t2 specific recollection as to what was
13 discussed.
t4 a. Do you have a general idea?
15 A. I don't even know - I am not
16 positive I actually participated in that
t7 due diligence phone call.
18 a. Would it be expected that
19 Mr. Lurie or Ms. Stack would report to you
20 the events of the call?
2l A. Yes.
22 a. Based on your own participation
23 and that of other Davis Polk lawyers do you
24 know what happened during the March 12
25 accounting due diligence conference call?

Page 72

1 Dean
2 diligence process did you speak with anyone
3 from Afthur Andersen?
4 A. Yes.
5 Q. When was that?
6 A. I don't recall exactly when. We
7 talked to Arthur Andersen.
B Q. Was it on more than one occasion?
9 A. I can't recall how many occasions
10 I personally talked to Arthur Andersen.
11 a. Do you know how many Davis
t2 Polk -- how many conversations attorneys
13 from Davis Polk had with auditors from
t4 Arthur Andersen?
15 A. No. I am sure that we had
16 several conversations with Arthur Andersen
t7 during the course of the transaction.
18 a. This has been marked as Exhibit
19 31 previously.
20 Mr. Dean, I have handed you
2L Exhibit CPH31 which appears tq be a memo
22 from John Tyree to the Sunbeam financing
23 team scheduling an accounting due diligence
24 call for March 12, 1998.
25 Did you participate in that call?

Page 7l
1 Dean
2 A. Well, I don't remember anything
3 out of the ordinary being raised in the
4 accounting due diligence phone calls.
5 Q. Do you remember ever speaking to
6 Larry Bornstein, the Andersen auditor
7 listed on the conference call schedule?
8 A. The name is familiar but I don't
9 personally remember whether or not I
10 actually spoke to Mr. Bornstein or not. I
11 could well have spoken to him during the
LZ course of the transaction.
13 a. Can you say with certainty that
t4 you spoke with any Andersen auditor?
15 A. I don't recall now whether or not
16 I did or not.
17 a. I thought you testified there
18 were several conversations with Andersen.
19 A. Yes.

20 a. What is your basis for that
2I testimony?
22 A. In the course of preparing the
23 comfod letter for the transaction there
24 would have been numerous phone calls with
25 Andersen and the fact that there was --
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1 Dean
2 that there was a due diligence phone call

3 with the accountants, and in the ordinary
4 course of doing a transaction like this
5 from time to time I would -- I could easily
6 be involved in the phone call with one of
7 the accountants.
I Q. You say in the course of
9 preparing the comfort letter you would
10 expect multiple conversations?
11 A. Yes.

t2 a. Why do you say that?
13 A. There is just give and take in
14 first scoping out what the comfoft letter
15 covers and then reviewing the letter as --
t6 through its drafts until it becomes
17 finalized.
18 a. It is kind of an ongoing process
19 between counsel and the auditor?
20 A. Yes, it is.

2t a. Do you have a sense of how manY

22 drafts are ordinarily provided during the
23 process?
24 MR. CI-ARE: Object to form; an
25 incomplete hypothetical.

Page 74

1 Dean
2 Q. You may have, you just don't
3 remember?
4 A. I just don't remember.
5 Q. You don't remember any reports
6 from your Davis Polk colleagues about any
7 conversations with Andersen?
8 A. I don't recall any specific
9 conversations. It would have been my
10 ordinary course to sit down with other
11 Davis Polk people who had the conversations
t2 to make -- to review what was discussed on
13 the conference calls.
14 Mr. Lurie was a very senior
15 lawyer at the time and that was a task that
16 could be delegated to Mr. Lurie.
t7 a. Do you remember Mr. Lurie
18 conveying to you any information that he
19 learned from the auditors?
20 A. I don't remember his -- I am sure
2I that we sat down and reviewed what occurred
22 during those conversations.
23 I don't have any specific
24 recollection of what was communicated in
25 thoseconversations.

Page 76

1 Dean

2 THE WITNESS: It depends on the
3 transaction. I don't think that there
4 is a standard number of drafu.
5 BY MR. JOHNSON:
6 Q. This can occur over a several-day
7 period?
I MR. CLARE: Same objections.
9 THE WTTNESS: It CAN OCCUr OVEr A

10 several-day period or several-week
11 period depending on the course of the
72 transaction.
13 BY MR. JOHNSON:
14 a. I apologize if I have alreadY
15 asked this.
16 The conversations with Andersen
!7 in March of 1998, you can't recall
18 specifìcally your own involvement in any of
19 those telephone calls?

20 A. I can't but I have been involved
2t in scores of accounting due diligence phone
22 calis since then.
23 If we had asked this question in
24 1998, I mean, I probably would remember
25 whether or not I did or not.

Page 75

1 Dean
2 Q. Do you have any recollection of
3 what occurred during any of those
4 conference calls?
5 A. I don't have a -- I don't have
6 any specific recollection of what occurred
7 during those conference calls.
I Q. Do you have any recollection
9 whatsoever as to what occurred?
10 A. I don't have. At the time, I
11 rnean, as I have said before, there have
tZ been probably hundreds ofthese due
13 diligence phone calls that I have been on
t4 a. Is half an hour in your view a

15 typical time for speaking with an issuer's
16 auditors in an accounting due diligence
L7 call?
18 MR. CLARE: Objection to form;
19 incomplete hypothetical.
20 THE WfINESS: I think that there
2t is no set period of time that is -
22 that one can say is a normal period of
23 time that an accounting due diligence
24 phone call would take.
25 A half an hour would not be
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unusual. It depends on the
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would not necessarily be the onlY
opportunity that you would have a
chance to talk to the accountants about
issues in connection with the
transaction.

BY MR. JOHNSON:

a. So even time less than a half
hour might be appropriate is what you are
saying?

MR. CLARE: Same objections.
THE WITNESS: It depends on the

transaction.
Yes, it might be.

BY MR. JOHNSON:

a. With respect to Sunbeam does half
an hour strike you as appropriate with the
benefit of hindsight?

MR. CLARE: Same objection.
THE WITNESS: I don't know. I

can only speak as to what we did at
that time and I think that we concluded
that what we did at the time was a

Page 7B

1 Dean
2 Q. Putting aside the accounting
3 treatment and complexity of bill and hold,
4 is there any business concern associated
5 with bill and hold?
6 A. Well, I think you would have to
7 describe the nature of the bill and hold
8 transaction.
9 There can be situations where
10 bill and hold may raise concerns.
11 a. Channel stuffing concerns?
12 A. Yes. Channel stuffing would be a
13 concern in bill and hold transactions.
14 a. Did Morgan Stanley or Davis Polk
15 investigate whether Sunbeam engaged -- had
16 engaged in any channel stuffing?
17 A. I don't recall whether or not we
18 specifically asked about channel stuffìng.
19 We would have -- Davis Polk and
20 Morgan Stanley would have been involved in
2L making sure -- well, in making a reasonable
22 investigation into whether or not Sunbeam's
23 revenue recognition practices were
24 appropriate.
25 a. Putting aside revenue recognition

Page 80
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1 Dean
2 reasonable amount of time.
3 BY MR. JOHNSON:
4 Q. At any point in your
5 conversations with Arthur Andersen did you
6 learn that Sunbeam engaged in bill and hold
7 transactions?
B A. I don't remember now. I would
t have remembered when we did this
10 transaction in iggg.
11 a. You would have remembered because
LZ that is something out of the ordinary?
13 A. No. I mean, I think that I just
L4 would have been closer to the transaction
15 and remembered things.
16 a. Bill and hold doesn't have anY

77 negative connotation with you?

18 A. It depends on the nature of the
19 bill and hold transaction.
20 The bill and hold is used in
2t reference to transactions that -- where
22 revenue recognition is inappropriate but
23 there may also be situations where a bill
24 and hold situation is a situation where
25 revenue can be recognized, I believe.

1 Dean
2 practices and focusing specifically on
3 channel stuffing, can you tell me anything
4 that Morgan Stanley or Davis Polk did to
5 determine whether Sunbeam had stuffed its
6 channels?
7 A. No. I don't remember at this
B time what specific inquíry if any we made
9 at the time.
10 I thin( again, in 1998 I could
11 have been much more specific about it. Six
LZ years has gone by and I don't remember.
13 a. You don't remember any specifìc
14 inquiry. Do you remember any effort
15 undertaken whatsoever on the issue of
16 whether Sunbeam's channels were stuffed?
17 A. Well, I don't remember one way or
18 the other. That is six years that has
19 elapsed.
20 a. Did Davis Polk or Morgan Stanley
2l suggest to Sunbeam any revisions to the
22 offeringmemorandum?
23 A. Yes. We did suggest a revision
24 to the preliminary offering memorandum.
25 a. What was the nature of that
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1 Dean
2 revision?
3 A. We suggested many revisions to
4 the document. I am sure the one that comes
5 to mind that was of some controversy was to
6 add disclosure in the oftering memorandum
7 with respect to Sunbeam's expected first
8 quarter 1998 results.
9 Q. We are going to get that one.
10 Prior to that one, let's say
li prior to March 15, can you think of any
t2 particular changes that Morgan Stanley or
13 Davis Polk proposed to Sunbeam?
14 A. I am sure that we -- in the
15 ordinary course of a transaction, reviewing
16 the documents, we would -- Morgan Stanley
17 and/or Davis Polk might make suggestions to
18 an offering document.
19 I don't have any specifìc
20 recollection of what suggestions we might
2L have made other than the one that we have
22 just discussed.
23 a. Let's look at what has been
24 marked previously as Exhibit 11.

25 Mr. Dean, CPH Exhibit 11 aPPears

Page 82

1 Dean
2 spoke about the appropriateness of these
3 revisions.
4 Q. Did you -- again, a yes or no
5 question.
6 Did you speak with him as to the
7 factual predicate of the revisions that he
8 was proposing?
9 A. I don't remember having
10 conversations about these revisions. I may
11 have. I may not have.
12 I just don't have any specific
13 recollection six years after these facts
t4 occurred.
15 a. With respect to rider 1 Mr. Tyree
16 states that the addition is proposed in
L7 order to "communicate to the investor the
18 recent restructuring success of the
19 management team."
20 Do you see that?
2l A. Yes, I see that reference in the
22 exhibit.
23 a. Did Davis Polk or Morgan Stanley
24 satisñ7 itself that the restructuring of
25 Sunbeam was authentic?

Page 84

1 Dean
2 to be a memo from John Tyree to Ms. Kelley,
3 Mr. Gluck, you and Mr. Fernicola.
4 Does that document Exhibit 11

5 refresh your memory as to any changes that
6 Morgan Stanley or Davis Polk proposed to
7 the offering memorandum?
8 A. Well, the memorandum on its face
9 contains a number of riders, suggested
10 riders to the offering memorandum.
11 It does reflect -- refresh my
12 recollection that a memorandum like this
13 was presented in the course of the drafting
L4 process.
15 a. We have already spoken about
16 Ms. Kelley and Mr. Gluck.
t7 Who is Mr. Fernicola?
18 A. Mr. Fernicola is a paftner at
19 Skadden, Arps who represented Sunbeam.
20 a. Did - this is a yes or no
2t question.
22 Did you have any conversations
23 with Mr. Tyree as to the appropriateness of
24 these revisions?
25 A. I don't recall whether or not we

Page 83

1 Dean
2 A. I can't -- I don't know what the
3 term "authentic" means in this context.
4 I mean, Davis Polk and Morgan
5 Stanley -- I can speak to Davis Polk.

6 I mean, we did the normal
7 investigation that we would do in
B connection with preparing -- assisting
9 Morgan Stanley in preparing an offering
10 memorandum and we concluded at the time
11 that there were no material misstatements
t2 or omissions.
13 a. Were you aware in March of 1998
t4 of Morgan Stanley's investment banking work
15 for Sunbeam in the months leading up to the
16 announcement of Sunbeam's acquisitions?
L7 A. Well, I knew that Morgan Stanley
18 was involved as a fìnancial adviser to
19 Sunbeam in connection with the acquisition
20 transact¡ons in the context of doing the
2L subordinated debt offering and I also knew
22 that Morgan Stanley was involved in
23 providing bank lending to finance these
24 transactions.
25 a. Do you know how long Morgan
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7
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13
t4
15
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t7
18
19
20

Dean
Stanley had been a flnancial adviser to
Sunbeam?

A. No, I do not.

a. Did you ever learn that Morgan
Stanley was initially hired to sell Sunbeam
to another party?

A. I don't have any fìrm
recollection of that.

I mean. now that you mention it,
I may have been aware that one of the
assignments was to sell Sunbeam but I
wouldn't have had any recollection of that
without being refreshed by you.

a. Referring again to Exhibit 11,
was there any hesitation on the part of
Sunbeam or Skadden to include the riders
that are set forth in Exhibit 11?

A. There may have been. I just
don't have any recollection again because
it was six years ago.

a. Did anyone from Morgan Stanley
propose to tone down the offering
memorandum as far as the reports of
Sunbeam's success?

Page 86

2t
22
23
24
25

1 Dean
2 know that I did take a look at the comfort
3 letter that was delivered in connection
4 with the pricing of the transaction and I
5 could well have looked at drafts of the
6 comfort letters prepared before.
7 I don't have any -- I just don't
8 have any specific recollection.
9 And the nature of the process is,

10 a lot of times you get these things at the
11 last minute.
12 a. I will provide what has been
13 marked previously as CPH Exhibit 110.

L4 Mr. Dean, CPH Exhibit 110 has
15 been marked previously and appears to be a
16 draft of the comfort letter from Arthur
t7 Andersen to Morgan Stanley.
18 The letter is dated March 19,

19 1998. It bears a fax header of March 17
20 1998. Do you see that?
2t A. I do.
22 a. Does this document refresh your
23 recollection in any way as to whether or
24 when you saw drafts of Andersen's comfod
25 letter related to the Sunbeam offering?

Page 88
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1 Dean
2 MR. CLARE: Object to the form.
3 THE WITNESS: I don't know what
4 "tone down" means but Morgan Stanley --
5 Davis Polk did review the offering
6 memorandum and we concluded that did it
7 not contain any mater¡al misstatements
8 or omissions.
9 BY MR. JOHNSON:

10 a. It was fair and accurate in all
11 material respects?
12 A. Insofar as we knew at the time.
13 A. You said a few minutes ago that
14 it is customary to receive drafts of the
15 comfort letter and have a dialogue with the
16 auditor in the course of finalizing an
t7 offering memorandum; is that correct?
18 A. Yes, that is correct.
19 a. Do you recall receiving drafts of
20 any of the comfort letters prepared by
2L Arthur Andersen in connection with this
22 offering?
23 A. I don't have any specific
24 recollection of drafts that I did review.
25 I know that I did take a look at the -- I

1 Dean
2 A. No, it doesn't.
3 Q. The top of the fìrst page bears a

4 header. In fact each of the pages bears a

5 header Preliminary and Tentative for
6 Discussion Purposes Only.
7 A. Yes, I see that.
B Q. That is discussion between
9 Andersen and Morgan Stanley?
10 MR. CI-ARE: Objection; calls for
11 speculation.
L2 MR. WISE: There is no indication
13 that this witness knows who wrote this
t4 or what the person who wrote it
15 intended by that.
16 THE WITNESS: I don't know who
77 wrote it and I don't know what was
18 intended by it.
19 MR. JOHNSON: Nice coach.
Z0 MR. WISE: You wouldn't have
2t gotten the question anyway because it
22 is an improper question,

23 THE WITNESS: I can say that the
24 language that appears at the legend,
25 and I have not studied the legend, is a
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1 Dean
2 standard legend that accounting firms
3 place on drafts of comfort letters.
4 Whether or not this draft was
5 delivered - I mean, this could have
6 been an internal draft PrePared bY

7 Arthur Andersen Prior to being
B submitted for - to review bY the
9 underwriters.
10 BY MR. JOHNSON:

11 a. If you would look at page 3 of
t2 the letter which has the Bates stamp
13 CPH3B672, there is handwriting at the
t4 bottom of that page that states, "We had
15 fire sale of inventory."
16 Do you know what that refers to?
L7 A. No. I don't have -- I don't know
18 what that refers to.
19 a. During the course of your work on
20 the Sunbeam transaction did you ever hear
2t that Sunbeam had had a fire sale of
22 inventory?
23 A. No. I don't recall that.
24 I know that he had engaged in

25 some transactions where they, at the end of

Page 90

1 Dean
2 that the company had accelerated sales into
3 the fourth quarter of L997?
4 A. I don't recall when I learned
5 that.
6 Q. You did learn it at some point?

7 A. Yes.
8 Q. Were you aware of that
9 information prior to the March 19 press

10 release?
11 A. I can't recall. I assume that I
12 was but I can't recall when exactly I
13 learned about it.
14 a. You were aware of it by the time
15 the offering memorandum was finalized?
16 A. When the final offering
L7 memorandum was being prepared.
18 a. Did you have any reaction to that
19 information?
20 A. Reaction to what information?
2I The fact that there was --
22 a. There was acceleration of sales
23 into 1997.
24 A. It is a timing issue about
25 recognition of sales and it might impact
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1 Dean

2 a quafter, they would discount some of the
3 merchandise to make sure that sales
4 occurred by the end of the quarter; not an
5 unusual practice for any manufacturer.
6 Q. You mentioned that You first
7 became aware of a potential sale shorttall
I at Sunbeam on March 18.

9 Was that in connection with
10 reviewing drafts of the comfoft letter?
11 A. No, it was not.
L2 a. Was that information communicated
13 to you by Morgan StanteY?

14 A. Yes. I think I was alefted to it
15 by Morgan Stanley.
16 a. Prior to that time You hadn't
77 seen any numbers depicting the shortfall?
18 A. No, we had not, none that I
19 recall at this time.
20 a. If you would look at paragraph 68
2I for me, you have it already, 58, I think,
22 is a necessary predicate of 68.
23 If you would look at those two
24 paragraphs for me?

25 Prior to March 18 had You heard

Page 9l
1

2
3

4
5

6

7
8
9

10
11

t2
13

Dean
upon what the first quafter sales would be
so it would be an area of interest.

a. Did Morgan Stanley or Davis Polk

investigate the extent to which sales had

been accelerated into the foufth quafter of
t997?

A. I don't recall now what
investigations were done. We did the
investigations that we thought were
appropriate at the time.

I don't have any specific
recollection of what exactly we did then.

a. On what basis do you say that you

did do some investigation?
A. I am not -- I can't -- I think

that in the context of doing an offering of
this sort we did the level of investigation
that was appropriate to ensure that there
were no material misstatements or omissions
and can I po¡nt to a specific investigation
that we did? I can't now.

a. You are saying you did what you

viewed to be appropriate but you can't tell
me what you did?

15

16

t7
18

19

20
2t
22
23
24
25
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1 Dean
2 A. I am saying that I don't remember
3 what was done because it was six yeärs ago
4 Q. You do remember that it was
5 appropriate?
6 A. Yes.
7 Q. How do you remember that?
I A. I think that to the extent that
9 we were comfortable in delivering a fegal
10 opinion in connection with the offering
11 memorandum I didn't contend any material
LZ misstatements or omission -- one of the
13 predicates to that in our professional
14 responsibility is to have concluded that a
15 reasonable investigation was made.
16 A. Let's talk about March 18. You
L7 testified that you learned from Morgan
18 Stanley that there was a potential
19 shortfall in Sunbeam's first quarter 1998
20 results; is that correct?
2t A. In its revenues.
22 a. Revenue.
23 Who from Morgan Stanley conveyed
24 that information to you?
25 A. I don't recall at this time who

Page 94

Dean
say?

MR. WISE: That is your
assumption.

MR. JOHNSON: That is a question.
THE WITNESS: I have no basis

upon which to know where the
information came from.

BY MR. JOHNSON:

a. The second phone call that you
mentioned on March 18, who was involved in
that phone call?

A. Representatives of Morgan
Stanley, representatives of Sunbeam,
representatives from Skadden, Arps, and
those are the pafties that I remember being
on the phone call. And did I mention
representatives of Davis Polk?

a. I assumed at least you were on.
Was there anyone from Davis Polk

other than you on that phone call?
A. Yes.

a. Who was that?
A. James Lurie was on the phone

call. I believe Heather Stack was in the

1

2
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4
5
6
7
I
9

10
11

L2
13

T4
15
16
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19
20
2L
22
23
24
25
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1 Dean
2 called me to alert me to that possibility.
3 Q. What did you or Morgan Stanley do
4 as a result of that possibility?
5 A. Another telephone conference
6 call, due diligence phone call was
7 established to have Sunbeam review its
B first quarter results.
9 Q. That call was also on March 18?

10 A. Yes, it was.
11 a. The first call where you were
LZ alerted to the possibility of a shortfall,
13 it is your testimony that you don't
14 remember who conveyed that information to
15 you?
16 A. That's correct.
17 a. Do you know who else was on that
18 call?
19 A. The phone call where the
20 information was communicated to me?
2l a. Correct.
22 A. I don't have any -- I don't have
23 any specific recollection.
24 a. Presumably that information came
25 from Sunbeam originally; is that fair to
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Dean
room as well and at some point. I don't
know whether or not it was this phone call
or another phone call. Jeffrey Small and
Frank Morrison were in the room.

a. Were there more than two phone
calls concerning Sunbeam's fìrst quarter
results on March 18?

A. Yes.

a. How many calls were there?
A. I can't recall how many. I don't

remember all of the participants. Some of
them may have been -- I am ceÉain there
were many phone calls that just involved
Davis Polk and Morgan Stanley.

a. He won't let me ask about those
probably.

We will see about that.
Who were the Morgan Stanley

representatives on the all-hands phone
call, for lack of a better term?

A. Ruth Porat, Brooks Harris. I
don't remember specifically whether or not
John Tyree and/or Andy Savarie were
involved in that phone call but they could

Page 97

1

2

3

4
5

6
7
I
9

10
11

12
13
t4
15
16
T7

1B

19
20
2T

22
23
24
25

ALAN DEAN. JUNE 3, 2004

ESQUTRE DEPOSmON SERVICES - CHICAGO

312.782.8087 800.708.8087 FAX 312.704.4950

25 (Pages 94to97)

16dv-000750



1
')
L

3
4
5
6
7
B

9
10

11

t2
13

t4
15

16

t7
18

19

20
2t
22
23
24
25

Dean
well have attended.

I am certain -- my recollection
right now is I am certain that Ruth Porat
and Brooks Harris were on that phone call.

a. On March 18 did you have
conversations with Mr. Tyree concerning
Sunbeam's first quarter 199B revenue
situation?

MR. WISE: You can answer that
yes or no.

THE WITNESS: I don't remember.
I think I must have had phone calls
with him about the subject.

BY MR. JOHNSON:

a. How about Mr. Savarie?
A. Again, I don't remember specific

conversations but I could well have had
conversations with Mr. Savarie directly.

a. How about Bill Strong?
A. I think I did have -- I think I

was involved in the conference call with
Mr. Strong but I am not positive again.

MR. JOHNSON: Why don't we change
the tape?
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1 Dean
2 phone call as well.
3 Q. How about Skadden, Arps?
4 A. Skadden, Arps, I am aware that
5 Finn Fogg and Greg Fernicola were on the
6 phone call.
7 I can't say whether or not they
B were on the phone call for the entire
9 duration of it or not.
10 a. When you say you are aware they
11 were on the phone call, do you remember
12 that or was your memory refreshed?
13 A. No. I remember that they were on
L4 that phone call.
15 a. This phone call strikes me as
16 more memorable than some of the events from
17 that time period. How long did that
18 telephone call last?
19 MR. CLARE: I move to strike the
20 preamble to the question.
2L THE WITNESS: I don.t have a
22 recollection of how long the phone call

23 lasted.
24 BY MR. JOHNSON:
25 a. Was it minutes, hours?
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1 Dean
2 THE ViDEOGRAPHER: The time is
3 11:53 a.m. and this comPletes taPe
4 number one.
5 (Pause)
6 THE VIDEOGRAPHER: ThC tiMC iS

7 tl:55 a.m. and this begins tape number
8 two.
9 BY MR. JOHNSON:

10 a. Mr. Dean, referring again to the
11 all-hands meeting on March 18, that was a
t2 meeting that took place by telephone?
13 A. Yes, it was.
t4 a. You have already identified, I
15 believe, the Morgan Stanley pafticipants
16 and the Davis Polk participants.
L7 Could you tell me please the
18 Sunbeam and Skadden pafticipants?
19 A. Well, that will tax my memory.
20 I mean, I can't say for certain
2t ' but I think Gluck must have been on the
22 phone call.
23 There was a salesperson who was
24 on that phone call so I suspect that was
25 Mr. Uzzi and I think Mr. Kersh was on the
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1 Dean
2 A. It was not minutes. It was also
3 not two or three hours. Somewhere in
4 between.
5 I don't have a specific
6 recollection as to exactly how long it
7 lasted.
8 Q. Tell me about what you can
9 remember about the substance of the
10 conversation.
11 A. I remember that the purpose of
L2 the phone call was to review Sunbeam's
13 first quarter results and to get an update
14 from Sunbeam with respect to what their
15 expectations were with respect to first
16 quafter.
t7 I believe it was at that phone
18 call where Sunbeam led the group through
19 what their current expectations were for
20 the first quarter of 1998 on the revenue
2I side.
22 a. Was there any discussion during
23 that call concerning the earnings side for
24 the quarter?
25 A. I don't have any specifìc
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1 Dean
2 recollection of whether or not we talked
3 about earnings. I do remember that --
4 being told --
5 THE VIDEOGRAPHER: The time is
6 11:58 and we are going off the video
7 record.
B (Discussion off the record)
9 THE VIDEOGRAPHER: The time is

10 11:59 a.m. and we are back on the video
11 record.
L2 BY MR. JOHNSON:
13 a. Mr. Dean, before the slight
14 interruption I posed a question which I
15 will ask the coutt reporter to read back
16 for you.
17 (Record read)
18 THE WITNESS: Let's start over
19 again.
20 BY MR. JOHNSON:
2I a. Okay.
22 A. I don't have any specific
23 recollection of whether or not we discussed
24 earnings in that telephone conference.
25 I do remember being aware during

Page 102 Page 104

1 Dean
2 information that Sunbeann's revenue appeared
3 not to be growing in the first quafter of
4 1998?
5 A. It was significant information to
6 know that Sunbeam's revenues were going to
7 not grow at the pace that research analysts
B expected them to grow.
9 Q. Or perhaps not grow at all?
10 A. Or not grow at all.
11 a. That was a possibility that you
t2 learned during the all-hands call on March
13 18?
L4 MR. CLARE: Object to the form.
15 You asked him multiple questions
16 and now you are asking what that was a
17 possibility.
18 It is unclear to me at least what
19 you are referring to.
20 BY MR. JOHNSON:
2I a. Did you know what I was referring
22 to?
23 A. No. Could you restate the
24 question?
25 a. If you don't understand at any

1 Dean
2 the phone conversation that Sunbeam was
3 really valued in the marketplace on the
4 basis of its revenues and that it was a
5 so-called momentum play and that revenues
6 were more significant than that income.
7 Q. Can you explain to me why you --
8 why Sunbeam was viewed as being -- strike
9 that.
10 Can you explain to me why Sunbeam
11 revenue was viewed as more significant to
12 the market than Sunbeam'earnings?
13 A. I don't know -- there are some
14 companies in the marketplace who -- whose
15 valuation really depends on a forecast of
16 increasing revenues over time and that the
L7 marketplace is less sensitive to net income
18 for those types of companies.
19 Sunbeam was one of those
20 companies that was measured more on
2t revenues than on net income.
22 a. On revenue growth more
23 specifically?
24 A. Revenue growth.
25 a. So you viewed it was significant
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time let me know.

The possibility that Sunbeam
would have a decline in revenues as opposed
to a growth in revenues was something that
was recognized during the all-hands
telephone call on March 18?

A. I don't have a specific
recollection. I would have to sort of
refresh my recoflection in taking a look at
the press release and what the numbers
actually showed, but my recollection ¡s

that it was news to the group that Sunbeam
was not going - that its revenues were not
going to grow at the rate that the Wall
Street research analysts expected it to
grow.

a. Did you look at the press release
this week to prepare for your deposition?

A. I don't remember looking at the
press release. I may have.

a. I am going to hand you what has
been marked previously as Exhibit 16.

Mr. Dean, can you identiff
Exhibit 16 for me?
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1 Dean
2 A. Exhibit 16 appears to be a
3 document that was prepared by Sunbeam with
4 net sales numbers for January, February and
5 March.
6 And it is -- I can't - since it
7 is six years from when these events
B occurred we discussed a similar sheet of
9 information on the conference call, the
10 all-hands conference call on March 18.

11 a. It could have been this sheet,
72 Exhibit 16, or a document like it is what
13 you are saying?
t4 A. That's correct.
15 a. Is that your fax number written
16 in the -- written by hand in the upper
17 right-hand corner?
18 A. Yes, it is.
19 a. Do you see the handwriting in the
20 center of the page, I guess, center right
2I of the page? It says Porat sees this or
22 Porat sees through.
23 Do you know what that refers to?
24 A. No, I do not.
25 a. Do you know whose handwriting

Page 106

1 Dean
2 "potential orders?"
3 A. Yes, I see a column with
4 potential orders.
5 Q. That shows potential orders of
6 $86 million?
7 A. It shows 86. I assurne that it is

8 86 million.
9 Q. This document also shows
10 international sales forecasts in the second
11 half of March of 1998 of $39.5 million, do
12 you see that?
13 A. Yes, I do see that.
t4 a. Let's start with the
15 international number.
16 What was said during the
L7 conference call about the feasibility of
18 selling $39.5 million of product in the
19 last two weeks of March?
20 A. I don't have any specifìc
7L recollection of a discussion about the
22 international sales, the achievability of
23 the international sales.
24 At the time, immediately after
25 this phone call, I would have had a
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1 Dean
2 this is?
3 A. No, I do not.
4 Q. It was a document, either Exhibit
5 16 or a document like Exhibit 16, that was
6 used during the course of the all-hands
7 conference call?
I A. That's correct.
9 Q. What was said about this
10 document?
11 A. Well, the subject of the
L2 conference call was to try to have an
13 update on Sunbeam's first quader 1998
14 results on the revenue side.
15 This sheet was a breakdown of
16 what Sunbeam's forecasts were for its
L7 revenues at the time.
18 a. The primary listing here is of
19 potential orders. Do you see that?
20 MR. CTARE: Object to the form of
2L the question.
22 BY MR. JOHNSON:
23 a. Let me strike that. That is a
24 fair objection.
25 Do you see the column for
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1 Dean
2 recollection but I don't now.
3 Q. Did Mr. -- strike that.
4 Did anyone from Sunbeam during
5 this conference call assure you that
6 Sunbeam could achieve $39.5 million in
7 international sales in the last two weeks
8 of March?
9 A. I don't remember any specific
10 assurances with respect to the
11 internationalsales.
tZ There were assurances that the
13 numbers -- the revenue numbers that we were
14 shown during the course of the meeting were
15 completelyachievable.
16 a. There were assurances that they
17 were achievable. Were there any assurances
18 that they would be achieved?
19 MR. CLARE: Object to the form of
20 the question.
2l THE WITNESS: There were
22 assurances during the course of the
23 conference -- during the course of the
24 conference call that the revenue
25 numbers would be achieved.
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1 Dean
2 BY MR. ]OHNSON:
t r'\ -t-a !l-ra l-'a¡+ af ,,n, ,¡ ¡a¡nlla¡finn
J V. l l¡ç UçJl Vl yVUl ¡sLvltuullvr|

4 who prov¡ded those assurances that the
5 numbers would be achieved?
6 A. All of the representatives of
7 Sunbeam who participated in that phone
8 call.
9 Q. Did Davis Polk or Morgan Stanley
10 do anything to confirm those assurances?
11 A. I don't have any specific
t2 recollection of anything that Davis Polk

13 did at the time. I can't say what Morgan

t4 Stanley did.
15 a. You know as you sit here todaY

16 that these numbers were not achieved, don't
17 you?
18 A. Yes, I do know that these numbers
19 were not achieved.
20 a. So is it your view that Sunbeam
71 lied to you during this conference call?
22 A. I think that Sunbeam assured us

23 that these numbers would be achieved.
24 Whether or not theY believed --
25 whether or not they knew they couldn't be
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1 Dean
2 comfoftable with to place in the final
3 offering memorandum.
4 Q. The -- in the right column
5 towards the bottom there is a -
6 A. Let me correct myself.
7 We did not craft the disclosure
8 that finally appeared in the disclosure
9 document but we reviewed the disclosure
10 that was prepared by Sunbeam.
11 a. Okay.
L2 Who -- so Sunbeam crafted the
13 disclosure in the offering memorandum?
L4 A. Yes, they díd.
ls a. Did --
16 A. Sunbeam and their
t7 representatives. I don't know who.
18 a. That would be Skadden, Arps,
19 wouldn't it?
20 A. Yes.
2t a. That is the same -- the
22 disclosure you are referring to is the same
23 disclosure that appeared in the press

24 release; is that correct?
25 A. That is correct.
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1 Dean
2 achieved at the time, I guess that is a
3 question that you have to ask people from
4 Sunbeam.
5 We ceftainly felt as if we had
6 been misled.
7 Q. Going back to the potential
B orders column for a minute, that shows $86
9 million in sales?
10 A. Yes, I see a total for that
11 column to 86.
Lz a. That is of possible orders,
13 potential orders, right?
14 A. The column is labeled Potential

15 Orders and we were probably given
16 assurances that these potential orders had

t7 a very high probability of being
18 consummated.
19 a. You say you were probably given
20 assurances of a very high probability that
2L the potential orders would be consummated.
22 Why do you say that?
23 A. We must have been given
24 assurances to that effect because we
25 crafted disclosure that we later became
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Dean

a. Did Davis Polk have any role in
preparing the press release?

A. No. We may have been furnished
copies of the press release and given an
opportunity to review it. I don't know
whether or not -- I can't recall at this
time whether or not we were given the
opportunity to propose revisions to it.

a. Did you have any revisions to it?
A. I don't recall at the time, at

this time.

a. We will get to the press release
itself in a little more detail in a minute.

Exhibit 16 shows at the bottom
right, prior year Q1-97, $253.5 million.

Do you see that?
A. Yes, I do.

a. That was Sunbeam's revenue for
the first quafter of L997?

A. I haven't verified it but I
assume that is true.

a. So the -- I assume -- strike
that.

Were there discussions on the

15

16
t7
18
19
20
2L
22
23
24
25
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1 Dean
2 March 18 all-hands call concerning whether
i the nrior vear first ouarter results would
4 be met or exceeded in the first quader of
5 1998?
6 A. Yes. I think that what we
7 discussed during the conference call was

I what the first quafter 1998 revenue results
9 would be and then there is a question as to
10 how that would compare with historical
11 pedormance.
12 a. This shows that if all of the
13 potential orders are made and recognized
14 prior to the end of the quarter and the
15 international sales forecast is accurate
16 that Sunbeam would exceed the prior year's

17 quafter by just over a million dollars?
18 A. If these numbers are accurate,
19 yes.
20 The sheet may not reflect all of
2l the sales possibilities that were possible

22 at Sunbeam but simply the ones that had the
23 highest probability of being achieved.
24 a. Did anyone from Sunbeam expfain
25 on an account-by-account basis why each of

Page I 14

1 Dean
2 Q. Who discussed that possibility?
3 A" Well, I eertainly raised that
4 possibility as a way of disseminating the
5 information out in the marketplace.
6 I think I was the one who
7 actually raised the issue during the
8 conference call.
9 Q. Other than what is set forth in
10 Exhib¡t 16 did you have any other
11 information that caused you to raise the
12 idea of a press release?
13 A. No. I don't recall of any other
L4 information.
15 a. What was the reaction to the idea
16 that you raised?
t7 A. Sunbeam was opposed to it as well
18 as their counsel, Skadden, Arps, who flatly
19 rejected it as being inappropriate.
20 a. That is Finn Fogg and Greg
2l Fernicola?
22 A. That is correct.
23 a. When - did anyone give any
24 explanation as to why a press release would
25 be unnecessary or inappropriate?

Page 116

1 Dean
2 these potential orders was highly probable
3 to be consummated?
4 A. I don't have any specifìc memory
5 of that but Uzzi could well have done that
6 during the phone call and it would be
7 customary for a salesperson to do this in
I the context of reviewing a sheet like this.
9 Q. But, again, you are not aware of
10 anyone verifying what Home Depot, for
11 example - what Home Depot's order plans

12 were for the last two weeks of March of
13 1998?
14 A. I am not aware of anyone at Davis

15 Polk who verified that.
16 a. Are you aware of anyone verifying
L7 that?
18 A. No, I am not aware.
19 a. During the all-hands call was the
20 possibility of issuing a press release
2I discussed?
22 A. My memory is that, Yes, the
23 possibility of issuing a press release was

24 discussed in the context of that conference
25 call.
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1 Dean
2 A. The best recollection I have is
3 that somebody from Skadden said it was very
4 unusual within a quafter to announce
5 intraquafter results and that there was
6 no - in light of the fact that the company
7 felt that it was comfoftable that it was
I going to make these numbers, that they
9 didn't think it was appropriate to put a
10 press release out at this time.
11 a. Obviously the company was
tZ dissuaded from that position. How did that
13 happen?
L4 A. I don't know when that happened.
15 I mean, after the end of this all-hands
16 conference call - I mean we were at a
17 stalemate about the issue and then I was
18 later informed that Bill Strong had had a
19 conversation with Al Dunlap and Dunlap
20 agreed - acceded to having the disclosure
2l appear.
22 a. How were you later informed of
23 that conversation between Strong and
24 Dunlap?
25 A. I don't know who at Morgan
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1 Dean
2 Stanley called me to inform me of that.
3 Q. Someone from Morgan Stanley
4 called you?
5 A. Someone from Morgan Stanley then
6 called me up and told me.
7 Q. If I understand your testimony
B Sunbeam had been telling you in the first
9 two weeks of March of 1998 that they were
10 on target with Street estimates for the
11 first quafter results; is that correct?
L2 A. That is correct.
13 a. Then you received this sheet on
L4 March 18 which showed that they would need
15 to strive to beat first quafter 1997
16 results; is that correct?
17 MR. CLARE: Object to the form of
18 the question, the characterization of
19 the document.
20 You can answer.
2t THE WITNESS: Can you repeat --
22 now that I have been interrupted can I
23 hear the question again?
24 MR. JOHNSON: Sure.
25 Could you read that for us?

Paç 118

1 Dean
2 quarter or the last week of a quafter,
) c-^^l-i,, --l ^^:!:- -..:!^ -^-^:Lt- tl-tJ llclilr\tyl dilu 5u tL t5 qutLe pu5stutg uldL
4 Sunbeam dídn't have visibility about this.
5 Q. Did you have any sense of whether
6 as a physical matter Sunbeam could ship the
7 amount of product necessary for it to meet
B first quarter 1997 results in the last two
9 weeK of March of 1998?
10 A. I was not aware of Sunbeam's
11 physical capacity to ship product.
12 a. Did anyone ask that question
13 during the all-hands conference cafl?
14 A. I don't have any specific
15 recollection, no, as to whether that
16 question was asked.
L7 Again it was six years ago. It
18 could have been asked. I just don't have
19 any memory of it now.
20 a. What was Morgan Stanley's view as
2t to whether a press release would be
22 appropriate?
23 A. Morgan Stanley's view was that it
24 was appropriate to issue a press release if
25 there was uncedainty with respect to
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1 Dean
2 (Record read)
3 MR. CLARE: Same objection.
4 THE WITNESS: I am not sure what
5 the question is.
6 The question -- did we receive a
7 sheet that showed that their revenue
B outlook was now comparable to what they
9 achieved in the first quarter of t997.
10 Yes, that is the document we
11 received on March 18.
L2 BY MR. JOHNSON:
13 a. What I am getting at is: Isn't
L4 Exhibit 16 contrary to what the company had
15 been telling you just a week or two weeks
16 before concerning it being on target with
t7 Street estimates?
18 A. Yes, it was.
19 a. Didn't that cause you concern
20 about the veracity of Sunbeam management?
2t A. Well, not necessarily.
22 I mean, there is obviously
23 skepticism about the numbers but it is not
24 uncomrnon for manufacturers to make a lot of
25 their sales in the last hvo weeks of a

Page 1 19

1 Dean
2 whether or not Sunbeam would achieve its
3 revenue results.
4 Q. Was there any concern about the
5 press release and the effect it would have
6 on pricing the debt offering?
7 A. I wouldn't characterize it as
8 concern. I think that Morgan Stanley felt
9 that it was important to have this news out
10 in the marketplace so that the marketplace
11 could digest it before a pricing of the
L2 offering.
13 a. Was there any concern that
14 Sunbeam's first quarter results could
15 constitute a materially adverse change
16 prior to the closing of the acquisitions?
t7 A. There was a concern, in the
18 context of doing the subordinated debt
19 offering, disclosing this information might
20 have an impact on the stock price of
2l Sunbeam and as a result of that Morgan
22 Stanley and we felt that disclosure was
23 appropriate.
24 a. The disclosure that was made in
25 the press refease in fact did have some
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1 Dean
2 impact on Sunbeam's equity trading price;
3 is that correct?
4 A. Yes, it did. I am not
5 familiar -- I can't recall now what impact
6 it did have but it did have a depressing
7 impact on the price of Sunbeam's stock.
8 Q. In relation to -- you are aware
9 that Sunbeam also issued a press release
10 after the first quafter detailing its first
11 quafter 1998 results?
L2 A. Yes, I am.
13 a. Are you aware that that press
L4 release had a substantially more severe
15 depressive impact on Sunbeam's trading
16 price as compared to the March 19 press
17 release?
18 MR. CLARE: Object to the form.
19 THE WITNESS: I am aware there
20 was a subsequent press release that was
2I put out after the first quarter results
22 were recorded at Sunbeam and that
23 Sunbeam actually recorded revenues that
24 were lower than the 254.7 that was
25 covered in the press release and as a

Page 122

1 Dean
2 disclosure and quite adamant that they felt
3 as if -- that they were going to achieve
4 these numbers and the fact that there was a
5 discount from these numbers versus the
6 Street estimates, they did not think that
7 that was appropriate to put out in the
B marketplace.
9 They probably made the argument
10 but I don't recall whether or not they did
11 or not that they -- that maybe they could
12 still make their numbers.
13 I am just not certain whether or
t4 not they made that argument or not but that
15 would be the kind of argument that I would
16 expect them to make.
17 a. You can't recall them actually
18 saying that they would still possibly make
19 the Street estimates?
20 A. I don't have a specific
2t recollection of that but that could well
22 have been something that they said on that
23 phone call.
24 a. Based on Exhibit 16 was there any
25 information that would lead you to believe

Page 124

1 Dean
2 result the stock price of Sunbeam fell
3 even more.
4 BY MR. ]OHNSON:
5 Q. Sunbeam, in fact, showed a loss
6 for the first quafter of 1998; isn't that
7 correct?
B A. I don't remember. We could take
9 a look at the press release. That could
10 well have been the case.
11 a. The April press release, do you
L2 know how many days after the March 19 press
i3 release that one issued?
14 A. No, I don't know.
15 a. After the all-hands telephone
i6 call - by the way, can you remember
t7 anything else about that phone call that we
18 haven't already talked about?
19 A. I don't have any other specific
20 recollections of that phone call.
2t a. Was ii combative in any way? Was
22 the discussion heated?
23 A. It was heated on the disclosure
24 question.
25 Sunbeam was clearly resisting
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1 Dean
2 that Sunbeam could still make the Street
3 estimates?
4 A. What Exhibit -- again. this was
5 six years ago but I think what Exhibit
6 16 -- the case that it laid out was a --
7 the confidence that Sunbeam had that they
8 would actually make the 254.7 number at
9 least.
10 a. So that they would beat fìrst
11 quarter 1997?
L2 A. I forget what the words were that
13 were used in the press release that was
L4 issued after we reviewed this information
15 but it was language along the lines that
16 they expected revenues to be comparable, I
17 think, to the first quafter of 1997
i8 revenues. I just don't remember the
19 language.
20 a. Was there any basis to believe
2I that Sunbeam could still make Street
22 estimates for the first quarter of 1998?
23 A. I don't recall whether or not
24 they presented a case that Sunbeam could
25 still make its numbers.
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a. Was there -- during the all-hands
phone call was there any discussion about
possibly delaying the subordinated debt
offering?

A. I don't remember whether or not
that subject came up. It may have. I
don't have any specific recollection of it.

a. Was there any procedure installed
to closely monitor Sunbeam's sales for the
remainder of the quarter?

A. Well, there were -- as paÉ of
the normal sort of closing process for the
transaction we would have had another bring
down -- we did have another bring-down
conference to discuss the numbers again and
make sure they were comfo¡table.

That would have been six daYs

after the pricing of the offering.

a. Again, that would be a call with
Gluck, Kersh or Uzzi?

A. Some combination of those people.

a. Other than a subsequent telephone
call did Davis Polk or Morgan Stanley do
anything else to monitor Sunbeam's sale
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1 Dean
2 being troubled by anything in the press

3 release?
4 A. No. I - my recollectíon is that
5 we reviewed the press release in light of
6 the facts that were disclosed in the
7 conference call and were comfoftable that
8 it was consistent with what we had learned.
9 Q. Andersen, to your knowledge, was
10 not consulted in any way in connection with
11 the issuance of the press release?
t2' A. I don't know whether or not
13 Andersen was consulted or not in connection
14 with the press release.
15 a. You mentioned two of your
16 paftners who were involved in the press

L7 release.
18 If you look at Exhibit 213, your
19 attorney over here says, "Two other
20 paftners, Frank Morrison and Jeff Small,
2L did not work on the offering generally but
22 appeared to have been consulted briefly on
23 March 18, 1998 in connection with the
24 proposed March 19, 1998 press release by
25 Sunbeam."
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1 Dean

2 situation after March 19?
3 A. I am not aware of anY efforts
4 that were made. I think that during the
5 course of an offering like this there are
6 day-to-day contacts between Morgan Stanley
7 and Sunbeam officials and so that could
B well have been something that they did on a

9 day-to-day basis.
10 a. You are not aware of it actually?
11 A. I am not aware of that actualtY
L2 occurring.
13 a. Did you look at a draft of the
L4 March 19 press release before it was
15 issued?
16 A. I don't remember whether or not
t7 we were furnished a draft of it before or
18 whether or not we were told what the
19 contents would be and whether or not it was
20 read to us over the telephone and then it
2l was issued.
22 I don't have any specific
23 recollection as to what protocol was
24 followed there.
25 a. Do you have any recollection of

Page L27

I Dean
2 Can you tell me again who Messrs.
3 Morrison and Small are?
4 A. Mr. Morrison and Small are two of
5 my partners who also practice in the
6 securities area.
7 Q. Were they on any of the phone
I calls with anyone from Sunbeam or Skadden?
9 A. They -- I don't know how --
10 whether or not they participated in the
11 phone calls from the very beginning of the
12 phone call, whether or not they joined in
13 late as the phone call was in process after
14 having received an update as to what was
15 being discussed.
16 a. At some point they were on some
L7 portion of calls with Skadden and/or
18 Sunbeam?
19 A. That's correct.
20 a. What were their positions on
2t those calls?
22 A. I remember -- I don't remember
23 anything about Frank Morrison saying
24 anything on the phone call.
25 I do remember that Jeff Small was
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1 Dean
2 also - had echoed my position that we felt
3 that disclosure was appropriate here.
4 Q. You testified a few minutes ago
5 that Skadden and Sunbeam were very
6 resistant to doing a press release.
7 Did that fact in and of itself
I cause you any concern about what was going

9 on at the company?
10 A. No. I thought it was consistent
li with the aggressive style of representation
L2 that Skadden adopts with its clients and
13 its client, Sunbeam, clearly did not want
L4 to have the disclosure made and Skadden
15 presented the best possible case as to why
16 disclosure was not appropriate.
t7 a. Let's put Skadden aside then.
18 How about Sunbeam? Sunbeam's
19 strong reluctance to do a press release,
20 did that in and of itself cause you any
2t concern about your dealings with this
22 company?
23 A. No. I think at the time -- I
24 mean, there was still a high degree of
25 confidence in the management at Sunbeam,
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1 Dean
2 throughout the day, Bob.
3 BY MR. JOI.INSON:
4 Q. Having now talked about the
5 heated nature of this conference call and
6 Sunbeam's reluctance, can you remember
7 anything else at all about that conference
B call, and that two of your partners also
9 participated in portions of it?
10 A. No. I don't recall any specific
11 details.
l2 We may well have gone into the
13 reasons why some comparison of January and
L4 February of 1998 versus January and
15 February of L997, the reasons behind why
16 there was a shortfall compared to the prior
t7 year.
18 a. Was there any discussion on the
19 all-hands call as to what the press release
20 should say?
2L A. There was -- there was a
22 discussion about the level of detail that
23 should be in the press release.
24 I think that there was -- I think
25 I may have proposed that we disclose what

Page 132
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1 Dean
2 that they would make statements that were
3 truthful and that they would not make
4 assurances if they didn't feel as if the
5 statements had no basis.
6 Q. During the all-hands phone call
7 did anyone ask anyone from Sunbeam whether
I they would guarantee that the first quafter
9 1998 results would exceed first quarter
10 1997 results?
11 A. I don't recall that question
tZ being asked but the level of certainty that
13 one would want to have from management with
t4 respect to revenue numbers of this so¡t is
15 at the level of a guarantee.
16 a. I think you said earlier that
t7 assurances were made that the numbers would
18 be achieved; is that correct?
19 A. Yes.
20 a. After this phone call -- let's
2I back up.
22 I will probably end up asking
23 this question several times.
24 MR. WISE: I hope not.
25 MR. JOHNSON: At different points

1 Dean
2 January and February sales actually were so
3 that one would have a sense of how much --
4 what sales would have to be achieved in
5 March and that was soundly rejected by
6 Skadden and by Sunbeam.
7 Q. Tell me again why you thought it
8 might be appropriate to give the actual
9 numbers for January and February.
10 A. To put the numbers in context.
11 a. Was there any discussion of the
12 possibiliÇ of putting earnings information
13 in the press release?
t4 A. I don't recall whether or not we
15 discussed earnings as a possibility or not.
16 a. Why did Skadden and/or Sunbeam
L7 strongly reject your idea of putting in
18 January and February sales numbers?
19 A. Because it was not -- ¡t was not
20 standard practice for a public company to
2t begin disclosing monthly peformance
22 results.
23 a. Didn't anyone have a concern that
24 the numbers in and of themselves show a
25 dramatic shortfall?
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1 Dean
2 MR. CLARE: Object to the form of
3 the question.
4 THE WITNESS: I dON't TCCAII

5 whether or not anyone on the phone call
6 raised the question as to whether or
7 not it woufd be appropriate -- the
I appropriateness of disclosing the
9 actual January and February results.
10 BY MR. JOHNSON:
11 a. Didn't you just say that you
12 raised the idea that it would be
13 appropriate to disclose that?
14 A. I raised the issue but I don't
15 recall whether or not anybody else on the
16 phone call other than Skadden who rejected
t7 the idea - whether or not anyone else on
18 the phone call supported disclosure of
19 January and February.
20 a. Skadden's stated reason for
2t opposing that is because it would put the
22 company in the position of releasing
23 monthly results?
24 A. That is my recollection.
25 a. They weren't concerned that the

Page 134

1 Dean
2 Q. During the all-hands call was
3 there any discussion as to the impact of
4 the first quafter 1998 on the remainder of
5 the year?
6 A. I don't remember at this time
7 whether or not there was a discussion of
B that.
9 Q. That was - it was after this
10 call that the size of the subordinated debt
11 offering rose from 500 million to 750
12 million?
13 A. My recollection was that there
L4 was an increase in the size of the offering
15 and I don't know the specific amount and it
16 would have happened between the time that
t7 the preliminary was prepared and the deal
18 was actually priced.
19 a. Didn't it, in fact, happen after
20 the conference call concerning Sunbeam's
2L sales situation?
22 A. I can't say for ceftain. That
23 would not be unusual.
24 It is frequently a tactic in
25 doing securities offerings to go out with
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1 Dean
2 numbers themselves were too negatìve to put
3 in the press release?
4 A. No. That is -- I don't have any
5 recollection as to that, to that effect.
6 Q. How about a discussion of, during
7 the all-hands call, as to whether the press
I release should identiff reasons for the
9 poor revenue peformance?
10 A. I don't have a specific
11 recollection as to whether or not -- what
tZ reasons, if any, would be stated in the
13 press release for the revenue shortfall.
L4 a. You didn't, for example, propose
15 that the press release state that this
16 shortfall resulted in part from
t7 acceleration of sales into 1997?
18 A. I don't have any recollection of
19 that.
20 a. You don't remember anyone
2L discussing whether the press release should
22 identiff a reason for the shortfall?
23 A. I don't have any specific
24 recollection now. I would have six years
25 ago but I just don't now.
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1 Dean
2 an offering that is smaller than the one
3 you would like to achieve rather than going
4 out with the full size offering and then
5 failing to achieve that.
6 Q. The ability to increase the size
7 of the offering is contingent upon the
8 market's excitement about the offering?
9 A. Excitement? I don't know if
10 "excitement" is the right word.
LL a. Debt offerings are almost never
t2 exciting.
13 A. This was a conveftible debt
t4 offering.
15 a. You can take the top down?
16 A. There is an equity component
77 associated with it. You clearly cannot
18 increase the size of an offering without
19 having investor demand for the securities.
20 a. There was high demand for these?
21 A. There was demand for the
22 securities sufficient to allow Morgan
23 Stanley to raise the size of the offering.
24 a. By 50 percent?
25 A. I don't know if 50 percent is the
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1 Dean
2 right number or not but to raise the
3 offering.
4 Q. By the way, did the amount of
5 money that Morgan Stanley would make on
6 this transaction depend on the size of the
7 debt offering?
I A. The gross spread that they would
9 earn from doing an underwriting transaction
10 on the convertible bond would vary directly
11 with the size of the convertible debt
12 offering.
13 a. The bigger the offering the more
t4 money Morgan Stanley makes?
15 A. Yes. The percentage would be
16 fixed but -- since the spread is calculated
t7 as a percentage of the offering size.
18 a. Morgan Stanley also was leading a

19 bank facility in connection with financing
20 the acquisitions; is that correct?
2t A. Yes. There was a concurrent bank
22 financing that was going on.
23 a. That was senior to the debt
24 offering you were working on?
25 A. I can't say for sure but I think

Page 138

1 Dean
2 To the extent that you increase
3 the amount that was raised by the
4 subordinated financing it reduces the
5 funding need from other sources and if the
6 other funding source was a bank loan, yes,

7 that is the case.
8 It is also the case that Sunbeam
9 would find the convertible financing more
10 attractive to itself because it was
11 subordinated financing and not subject to
12 the covenants that a senior facility would
13 provide.
L4 a. How did you learn that the size

15 of the debt offering, convertible debt
16 offering, would be increased?
t7 A. I don't recall at this time.
18 Somebody at Morgan Stanley must have told
19 us or told somebody at Davis Polk who later
20 communicated it to me.
2L a. That is a decision that Morgan
22 Stanley would make independent of your
23 counsel?
24 A. Yes. I don't think that we have
25 great insight into market demand for
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1 Dean
2 that was the case.
3 Q. So by increasing the size of the
4 debt offering Morgan Stanley also reduces
5 ¡ts exposure on its own loans to Sunbeam;
6 is that correct?
7 MR. CLARE: Object to the form of
B the question.
9 THE WITNESS: I would say that
10 there was a specific dollar amount that
11 Sunbeam needed to raise in order to
t2 consummate the acquisition
13 transactions.
t4 How that money was raised and
15 divided up among the various pieces

16 really was a function of which piece,

L7 the size of the individual pieces of
18 the debt offering and the bank loan.

19 BY MR. JOHNSON:
20 a. So if the subordinated debt
2L offering were increased to $750 million,
22 doesn't that mean that the secured loan is
23 reduced by $250 million?
24 A. I think it is just a mathematical
25 calculation.
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securities.

a. I will give what you has been
marked previously as Exhibit 14.

You got page 2 this time.
MR. CLARE: You know that is my

issue. It is about time.
MR. JOHNSON: That is all you

got.
BY MR. JOHNSON:

a. Mr. Dean, is Exhibit 14 the March
19, 1998 Sunbeam press release we have been
speaking about?

A. Yes. It appears to be a copy of
the press release that was issued.

a. This press release leaves open
the possibility that Sunbeam would still
meet the range of analyst estimates for the
first quarter of 1998; is that correct?

A. Let me read the release.

a. Sure.
A. I think the release doesn't

really answer the question. I think the
release -- the words of the release say

that it may be lower than the range of Wall
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1 Dean
2 Street analyst estimates.
3 By its terms ii leaves open the
4 possibility that they still may achieve it.
5 Q. It further says, "A shortfall
6 from estimates, if any, would be due to
7 changes in inventory management and order
B patterns at certain of the companies major
9 retail customers."
10 Do you see that?
11 A. Yes, I do see those words.
12 a. Did you have any discussion with
13 anyone from Sunbeam or Skadden concerning
t4 this stated reason for the potential
15 shortfall from analyst estimates?
16 A. I don't recall now. I mean, we
17 must have had conversations at the time to
18 make ourselves comfortable that the press

19 release was consistent with what we had
20 been told by Sunbeam and what we could
2I confirmindependently.
22 a. Didn't Andersen say that the
23 sales decline was the result of
24 acceleration of sales into 1997?
25 A. Is that what was in -- I don't

Page I42
1 Dean
2 shortfall after the press release?
3 A. Well, it is -- i am aware of the
4 fact that there was information in the
5 Andersen comfort letter about a shortfall.
6 I am not aware of when during the
7 process I became aware of that, whether or
8 not that was in the context of the
9 all-hands meeting or not. I just don't
10 have a specific recollection.
11 a. But it is your testimony that
LZ even if you were aware of Andersen's stated
13 reason for the shortfall prior to the press
14 release you would still be comfortable with
15 the press release?
16 A. It depends on the Andersen
17 statements and whether or not they were
i8 consistent with the -- with the substance
19 of the press release.
20 If they were consistent I would
2t have felt comfodable with it.
22 a. I guess that is the question. Is
23 it your view that the Andersen statement
24 that we looked at is consistent with the
25 press release?

Page 144

1 Dean
2 remember whether or not that was in the
3 comfoft letter, the final comfort letter
4 that was delivered.
5 If it was, I mean, that would be
6 consistent with the press release.
7 Q. It is your testimony that this
I press release fairly discloses that the
9 reason for the shortfall in sales was
10 because Sunbeam accelerated sales into the
11 fourth quarter of t997?
tZ A. My testimony is that based on
13 what we knew at the time we felt
L4 comfortable with the substance of the press

15 release.
16 I can't recall right now all of
L7 the constellation of facts that we took
18 into account when we made that
19 determination but I would not have felt
20 comfoftable proceeding with the offering
21 unless I felt that the disclosure in the
22 press release was consistent with what we
23 had learned.
24 a. It is possible you may have
25 learned of Andersen's stated reason for the
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1 Dean
2 A. I don't know whether or not this
3 Andersen statement was one that we saw
4 prior to the issuance of the press release.
5 Q. I understand that.
6 A. So let me take a look at the
7 Andersen draft.
8 Q. Paragraph 68, I believe; maybe
9 6C?
10 MR. WISE: 68.
11 THE WITNESS: If the language in
L2 paragraph 68 of Exhibit -- what exhibit
13 number is this?
14 BY MR. JOHNSON:
ls a. 110.
16 A. 110, that statement appears to be
77 consistent with the disclosure that is in
18 the press release.
19 a. You think it fairly discloses the
20 acceleration of sales into 1997?
2I A. I think that the disclosure is

22 consistent with the Andersen accounts.
23 I mean, there frequently - there
24 can be variations beWveen what is disclosed
25 and more detail.
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1 Dean
2 Q. It is consistent with - the
3 statements are consistent wiih one another
4 is your testimony?
5 A. Yes.
6 Q. You testified already that you
7 favored putting January and February sales
B information in the press release?
9 A. Well, I -- what I did was I
10 suggested that as a course of action that
11 the group might consider.
72 I was not wedded to having the
13 January and February numbers being
t4 disclosed.
15 a. That information though would be
16 more specific and less subjective than the
L7 ínformation that ultimately ended up in the
18 press release concerning sales results?
19 A. It would : if we had repofted
20 January and February numbers, yes, that
2t would have been more specific.
22 a. Would you agree that Andersen's
23 statement for the reason for the shortfall
24 is more specific than the statement that
25 ended up in the press release concerning
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1 Dean
2 does state that some of the revenues could
3 have been accelerated into 1997.
4 Q. The press release doesn't refer
5 in any way to 1997 results, correct?
6 MR. CLARE: Objection. That
7 misstates the document.
I THE WITNESS: Could you repeat
9 the question?
10 BY MR. JOHNSON:
11 a. Yes.
L2 The press release doesn't
13 indicate in any way that sales were
t4 accelerated into 19 -- the fourth quader
15 of L997, does it?
16 A. I think that it is -- what the
L7 press release -- the language in the press
18 release could be construed to capture that,
19 the 1997 increases in sales under the words
20 due to changes in the inventory management
21 and order patterns.
22 It is not -- it is not specific
23 as to what happened in 1997.
24 a. You are not suggesting, are youf
25 that that sentence would be sufficient to
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1 Dean
2 the reasons for the shortfall?
3 A. Yes. I would say there is more
4 detail in the Andersen sort of explanation
5 than what appeared in the press release.
6 Q. The press release obviously
7 doesn't call into question the quality of
I Sunbeam's 1997 results, does it?
9 MR. WISE: Are you going to argue
10 with him about it? Is that a fact
11 question?
t2 MR. JOHNSON: That was a
13 question.
14 MR. CLARE: I object to the
15 question on form and foundation.
16 MR. JOHNSON: Let me state it
17 slightly differently.
18 BY MR. JOHNSON:
19 a. The Andersen draft, Exhibit 110,
20 has the potential to call into question the
2L quality of Sunbeam's 1997 results, doesn't
22 ¡r?

23 A. I don't know what you mean by
24 "the quality of L997 results."
25 I mean, it - the Andersen letter
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put investors on notice that sales had been
accelerated into 1997?

MR. CLARE: Objection to the form
of the question.

THE WITNESS: I think that the
press release does not specifically
state that there was an early buy
program in effect for L997 and it does
talk about inventory management and
ordering patterns at the major retail
customers which could encompass that
behavior.

BY MR. JOHNSON:

a. You are not aware of any market
reaction or analyst reaction to the press
release that called into question the
validity of 1997 results, are you?

A. I am not aware of anything at
this time.

MR. JOHNSON: We will mark this
as CPH Exhibit 214.

(CPH Exhibit 214 marked for
identification)
BY MR. ]OHNSON:
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1 Dean
2 Q. Mr. Dean, I have given you a
3 document we have marked as CPH1257359.
4 C-an you identifo that document
5 for us?

6 A. It appears to be a memorandum
7 prepared by Morgan Stanley from John Tyree
8 and Ben Derito to Bob Gluck, myself and Ben

9 Fernicola.
10 a. Who is Ben Derito?
11 A. I don't know. I assume he was a

L2 Morgan Stanley person, an employee of
13 Morgan Stanley at the time.
14 a. How about the name at the bottom,
15 Shani Boone; do you know who that is?

16 A. She was also -- I forget what her
17 position was, whether or not she was also
18 an employee of Morgan Stanley at the time
19 of the Sunbeam transaction.
20 a. This memo schedules a conference
2I call, a bring-down due diligence conference
22 call for March 19, 1998.
23 Do you see that?
24 A. I do.
25 a. Did that call go forward?
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1 Dean
2 Q. Did anyone from Davis Polk?
3 A. Not that I am aware of.
4 Q. Do you have any knowledge as to
5 what happened at the road show?
6 A. No, I do not.
7 Q. Did you or anyone from Davis Polk
8 attend any road shows?
9 A. I did not attend any road shows.
10 I don't think anybody else from Davis Polk
11 did either.
L2 a. Did you ever hear what happened
13 at any of the road shows?
L4 A. I don't remember hearing about
15 what happened at the road shows.
16 a. Did you ever hear that Sunbeam
17 talked about the March 19 press release at
18 any of the road shows?
t9 A. I don't remember whether or not
20 they -- I have no recollection as to
2L whether or not they did or not.
22 I assume they had to address it
23 after the press release was issued.
24 a. Would it concern you if Sunbeam
25 downplayed the press release in any way?
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1 Dean
2 A. I don't have any recollection as
3 to whether or not it did or not.
4 Q. I ask because the Davis Polk
5 chronology, Exhibit 24, doesn't appear to
6 list that conference call if you look at
7 Exhibit 24.
8 A. My time records would not
9 necessarily have suffìcient detail to
10 identiñ7 whether or not my time related to
11 a particular conference call or not.
L2 a. It is your testimony as I
13 understand it that as of the date of this
t4 memo, March 17, 1998, you had no inkling
15 that there were any problems with Sunbeam's
16 first quarter 1998 results?
17 A. That's right. I mean, the first
18 inkling that I had was on March 18.
19 a. That was the same day as the New
20 York road show for the debt offering?
27 A. I don't know when the New York
22 road show was. If it was on March 18, yes.
23 a. Did you attend the New York road
24 show?
25 A. No, I did not.
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1 Dean
2 A. I think that the press release
3 speaks for itself. How Sunbeam responded
4 to it, I really can't sort of say what
5 would be in Sunbeam's minds.
6 Q. Ifyou had heard that Sunbeam
7 said that they issued the press release
B only because the lawyers made them do it,
9 would that give you any concern?
10 A. I think that the press release
11 speaks for itself and that the marketplace
12 would evaluate it on that basis and then
13 the marketplace could evaluate what Sunbeam
L4 said at the same time.
15 a. I take that as a no.
16 MR. WISE: No. You take that as

t7 the answer that he gave.
18 You -- actually, you can take it
19 any way you want, I don't care how you
20 take it. His answer stands the way he
2I gave it.
22 BY MR. JOHNSON:
23 a. Let me try it again slightly
24 differently and see if I can get a direct
25 answer.
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1 Dean
Z MR. WISE: I object to that.
3 You got a direct answer. You just
4 didn't like it.
5 MR. JOHNSON: He didn't like it.
6 MR. WISE: I said you got a
7 direct answer. You just didn't like
B it.
9 BY MR. JOHNSON:
10 a. Would you be concerned in any way
11 if you had learned that Sunbeam tried to
t2 downplay the significance of the press

13 release after its issuance?
14 A. I would be concerned if Sunbeam
15 said something inconsistent with the press

16 release.
L7 How Sunbeam decided how to
18 characterize the press release would be --
19 I didn't represent Sunbeam so I don't know
20 how they were advised.
2t I think that the press release
22 that Sunbeam put out speaks for itself and
23 any comments that Sunbeanr made in
24 connection with the press release would be
25 absorbed by the marketplace in whatever
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1 Dean
2 AFTERNOON SESSION
3 2:û7 p.m.
4 -THE 

VIDEOGRAPHER: The time is
5 2:07 p.m. and we are back on the video
6 record.
7 BY MR. JOHNSON:
I Q. Mr. Dean, before lunch we were
9 talking about the press release and the
10 telephone conferences leading up to the
11 press release. Do you recall that
L2 testimony?
13 A. Yes, I do.
14 a. Did Davis Polk and Morgan
15 Stanley's diligence work continue after the
16 press release issued after March 19?
L7 A. Yes, it did.
18 a. I assume you had telephone
19 conferences with somebody in management in
20 connection with that due diligence?
2l A. Yes.
22 a. Did you ask them how the first
23 quarter was progressing?
24 A. Yes, we did.
25 a. Did you ask them how the first

Page 156

Dean
fashion the marketplace -- whatever weight
the marketplace wanted to put on it.

a. Don't you as counsel to the
underwriter have concern with the candor of
issuer management?

A. Yes, we do.
MR. JOHNSON: Do you want to take

your lunch break?
MR. WISE: Sure. Let's do that.
THE WITNESS: If it iS ANOthCr

15, 20 minutes --
MR. JOHNSON: It is not. I don't

think it is more than another 90
minutes or so but -- so you guys do
what you want to do. I do need to use

the restroom.
THE VIDEOGRAPHER: The time is

1:02 p.m. We are going off the video
record.

(Luncheon recess: 1:02 p.m.)
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2 half of 1998 was progressing?
3 A. I don't remember. That would
4 have been a natural question to ask.
5 Q. How about 1998 as a whole, did
6 you ask them how that was looking?
7 A. I don't recall whether or not
8 that was the subject of any of the
9 conversations.
10 a. When you say that asking about
11 the first half of 1998 would be a natural
12 question what do you mean by that?
13 A. I think that in the -- at Sunbeam
L4 generally there were Street estimates out
15 with respect to the full year or the first
16 half and that would have been a natural
17 series of questions to ask as well,
18 a. Did you have any concern that
19 Sunbeam was stretching to make first
20 quarter numbers with the result that the
2L second quarter woufd be severely impacted?
22 A. I had - I had no recollection as
23 to any specific conversations we had about
24 the second quafter and so I wouldn't have
75 any comment about whether or not they were
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1 Dean
2 trying to stretch -- whether or not they
3 would need to stretch to get the second
4 quafter results.
5 Q. I guess the question is a little
6 different.
7 Did you have any concern that the
8 push to make numbers in the first quarter
9 of 1998 would have a negative impact on
10 Sunbeam's peformance in the second quader
11 of 1998?
12 A. I don't recall any concern about
13 that.
14 a. Let me show you what was marked
15 previously as Exhibit 35. Actually that is
16 Exhibit 33, believe it or not. That is a
17 poor copy. I will represent to you that is

18 33.
19 Exhibit 33 is a memo from John
20 Tyree and Johannes Groeller to you among
2I others; is that correct?
22 A. That is correct.
23 a. I think Johannes Groeller will be
24 a new name for us today.
25 Who is Johannes Groeller?
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1 Dean
2 are -- these would be typical sort of areas
3 of review in the due diligence phone call.
4 Q. By "top and bottom line" that
5 refers to revenue and earnings?
6 A. Yes. Some soÉ of bottom line
7 would refer to some sod of earnings
8 measure.
9 Q. The third bullet refers to any
10 significant customer account, wins, losses.
11 During any of the conference
L2 calls you had after the press release
13 issued do you recall any customer account
14 wins or losses identified by Sunbeam?
15 A. I don't recall any at this time.
16 a. Do you recall that question being
L7 discussed?
1B A. I don't recall it being discussed
19 and based on this memorandum it looks like
20 it was one of the issues that was discussed
2t and I would have been able to comment on it
22 closer to the 1998 time frame than now.
23 a. Now you just don't remember?
24 A. I just don't remember now.
25 a. The sixth bullet point states,
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1 Dean
2 A. Since this is a Morgan Stanley
3 memorandum I assume that Johannes Groeller
4 is another employee of Morgan Stanley who
5 worked on the financing team.
6 Q. I take it from your answer though
7 you don't recall ever dealing with him?
B A. I don't remember dealing with
t him.
10 a. This memo is dated March 19, the
11 same day as the press release, do you see
tZ that?
13 A. I do see that.
14 a. That is also the day of the
15 pricing of the debt offering, isn't it?
16 A. Yes, it is.

17 a. The first agenda item provides
18 top and bottom line outlook for first
19 quarter first half of the year, do you see
20 that?
2L A. I do see that.
22 a. Do you recall any conversation on
23 that topic during this telephone call?
24 A. I don't have any recollection now
25 since the events were six years ago. These
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1 Dean
2 "Are the expected synergy estimates for the
3 three acquisitions still up to date."
4 What does that refer to?
5 A. Well, I can't read into the minds
6 of the person who wrote this memorandum but
7 what I would interpret that question to
8 revolve around is whether or not the --
9 after the closing of the acquisitions
10 whether or not there would be any
11 efficiencies realized by eliminating some
12 of the duplicative functions.
13 a. Did you or anyone at Davis Polk
t4 do any analysis of synergies to be achieved
15 from the acquisitions?
16 A. It would not have been our role
t7 to do a financial analysis into a
18 synergy -- into a synergy analysis. In the
19 course of the offering we might well have
20 reviewed the pro forma financial
2l statements.
22 a. Did you, in fact, review the pro
23 forma fìnancial statements?
24 A. I can't -- I am sure that I did
25 because it would be pat of a normal soft
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1 Dean
2 of process of preparing the offering
3 memorandum but I ean't -- I can't say that
4 I remember positively doing it.
5 Q. Can you recall any revisions to
6 the pro formas during the course of March
7 of 1998?
I A. I don't recall any revisions.
9 There might have been some.
10 a. The phrase "the expected synergy
11 estimates," who had made synergy estimates
12 on this transaction?
13 A. I don't know who made the synergy
14 estimates. Typically the acquirer,
15 Sunbeam, would have synergy estimates
16 prepared in order to evaluate the financial
17 aspects of the acquisition transaction.
18 a. Let me give you what we marked
19 previously as Exhibit 111.
20 Mr. Dean, Exhibit CPHlll is

2L another draft of the comfoft letter. This
22 draft has a fax header From Global
23 Financial Press New York at about 11:48 in
24 the evening of March 19. Do you see that?
25 A. I do see that.
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1 Dean
2 second or you don't recall?
J A. r dLtef tueu Lf te ltrst.
4 Q. The first session, that was not
5 the session on March 19; is that correct?
6 A. That's correct. The first
7 session would have been to prepare the
8 preliminary prospectus.
9 Q. Who was at the first session?
10 A. From Davis Polk?
11 a. I want to know everyone who was
t2 at the first session.
13 A. Again, since the events were six
t4 years ago I will try to remember as many as
15 I can but I may not get them all.
16 I attended that meeting from
17 Davis Polk. Heather Stack also attended
i8 that meeting.
19 I know that Jim Lurie from Davis
20 Polk did not attend that meeting because we
21 decided to split up attendance at the
22 printing sessions.
23 There was a representative of
24 Skadden, Arps there. I can't recall who it
25 was.
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1 Dean
2 Q. Did you rece¡ve this draft?
3 A. I don't recall at this time
4 whether or not I have seen -- whether or
5 not I saw the draft.
6 Q. What is Global Financial Press?
7 A. Global Financial Press is a
8 financial printing firm.
9 Q. Located here in New York?
10 A. Located in New York City.
11 a. Have you ever been to Global
tZ Financial Press?
13 A. Yes, I have.
t4 a. Did you go to Global Financial
15 Press in connection with the Sunbeam
16 transaction?
17 A. I did go at least once to Global
18 Financial Press in connection with Sunbeam.
19 a. Do you know on how many different
20 occasions Davis Polk lawyers attended
2t drafting sessions at Global Financial
22 Press?
23 A. I believe we attended drafting
24 sessions twice at Global Financial Press.
25 a. Did you attend the first or the

Page 163

I Dean
2 I don't remember whether or not
3 any Sunbeam personnel came up for the
4 meeting. There may have been an Arthur
5 Andersen representative there but I can't
6 recall for sure. That would have been
7 Mr. Bornstein who we talked about earlier
I today.
9 Q. Right.
10 Other than Mr. Bornstein did you
11 ever deal with anyone else from Andersen in
L2 connection with the Sunbeam transaction?
13 A. I don't recall whether or not I
L4 did or not. There may have been conference
15 calls I participated in but Mr. Bornstein
16 is the only one that I have a definitive
17 recollection of today.
18 a. Can you visualize Mr. Bornstein?
19 A. No. I don't think so. There
20 have been many accountants since
2l Mr. Bornstein.
22 a. They all seem to run together.
23 The CPH Exhibit 111 differs from
24 the earlier comfoft letter draft that we
25 looked at in several respects. One is the
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1 Dean
2 addition of paragraph 6C on page 5.

3 A. Yes, i see paragraph 6C.

4 Q. This draft was circulated
5 apparently after the press release issued?
6 A. It appears to have -- it appears
7 to have been faxed after the press release
8 was íssued.
9 I don't know who it was faxed to.
10 It appears to have been faxed from the
11 printer.
12 a. Do you know whether Morgan
13 Stanley saw this draft?
14 A. I don't know whether or not
15 Morgan Stanley saw it or not. It would be
16 our normal practice at Davis Polk if we had
17 received a copy of this to forward it on to
18 Morgan Stanley.
19 a. Did Davis Polk or Morgan Stanley
20 receive any information after the press
2I release was issued that they thought needed
22 to be enclosed in the offering memorandum?
23 A. Not that I am aware of.
24 a. Did you have any discussions with
25 any Davis Polk personnel the night of March
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1 Dean
2 what happened at the printer.
3 i-ie couid have well reviewed whai
4 happened at the printer but I don't have
5 any specific memory of that.
6 Q. He didn't convey to you any
7 disagreements or heated discussions that
B occurred at the printer?
9 A. I don't recall. Nothing that I
10 recall at this time.
11 a. You don't recall Mr. Lurie
t2 telling you that Mr. Bornstein said that
13 everybody in the room would get sued if
t4 Sunbeam didn't beat the first quarter 1997
15 number?
16 A. No. I don't recall that having
t7 been said.
18 a. Did Mr. Lurie tell you that
19 Mr. Bornstein advised skepticism as to
20 Sunbeam's ability to beat the first quarter
21 1997 number?
22 A. I don't recall such a
23 conversation. Having said that, this was
24 six years ago.
25 a. Did you have any discussion with
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19?

A. I don't recall. I probably did.

a. Who from Davis Polk was at the
printer on March 19?

A. Jim Lurie was at the printer and
I don't know whether or not Heather Stack
went to the printer that evening or not.

a. Do you recall any discussion with
Mr. Lurie calling you either at the offtce
or at home from the printer?

A. I don't remember a phone call.
He very well could have made a phone call
to me in the course of the transaction.

a. Nothing stands out to you today
as a phone call occurring from the printer?

A. I don't recall a phone call at
this time but again it was six years ago.
Lots of phone calls from the printer since
then.

a. Did you ever talk to Mr. Lurie or
anyone else about what happened at the
printer?

A. I don't remember any specifics --
specific conversation with Mr. Lurie about
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1 Dean
2 anyone from Skadden or Sunbeam as to
3 whether the full text of the press release
4 should be contained in the recent
5 developments section of the offering
6 memorandum?
7 A. Yes, we did have discussions with
I Skadden about whether or not the substance
9 of the press release should be in the
10 offeringmemorandum.
11 a. What was Skadden's position on
12 that?
13 A. I don't remember what Skadden's
t4 position on it was.
15 Our position was that it should
16 be in the document.
t7 a. Was there any discussion about
18 changing the substance of the press
19 release?
20 A. I don't recall any discussion
2L about that, that I was involved in.
22 a. This has been marked previously
23 as Exhibit 17.
24 Mr. Dean, Exhibit 17 is a letter
25 from Arthur Andersen to Morgan Stanley
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1 Dean
2 transaction.
3 Q. if you look back at Exhibit 33
4 that we looked at which was also a bring
5 down due diligence agenda, Exhibit 33
6 refers to results for the first quarter,
7 the first half and the year whereas Exhibit
B 34 refers only to the first quafter
9 revenues and earnings.
10 Do you know why that is?

11 A. No, I don't, but we could well
L2 have covered the first half of the year in

13 the conference call.
t4 a. Do you have any recollection of
15 doing that?
16 A. I don't have any recollection
t7 now. I would have back then. It strikes
18 me as it is a standard thing that would
19 have been done.
20 a. You have no idea why the agenda
2l that is Exhibit 34 doesn't refer to the
22 first half of 1998?
23 A. No.

24 a. This has been marked previously
25 as Exhibit 35.

Page L74

1 Dean
2 quarter?
3 A. No, they did not. I ean't --
4 that is something that I would have
5 remembered.
6 Q. Why do you say that?
7 A. Because Sunbeam had been
B projected to earn money during the first
9 quafter.
10 a. You would have been surprised by
11 a loss as of that point in the quarter?
t2 A. Yes, I would have been surprised.
13 It would have been inconsistent with the
14 information that we just received on the
15 18th.
16 a. You think on the 23rd they were
17 telling you that they were going to show a
18 profit for the quarter?
19 A. Well, I can't recall at this
20 time, six years down the road but that must
2l have been what they said, otherwise/ we
22 would not have felt comfortable closing the
23 transaction given the disclosure that was
24 in the marketplace.
25 a. I will show you what has been
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1 Dean
2 Exhibit 35 appears to be another
3 due diligence agenda from a slightly
4 different set of authors a.nd slightly
5 different set of recipients although you
6 are a recipient on Exhibit 35 as well.
7 A. Yes, I see that.
I Q. Exhibit 35 is a March 23, 1998
9 memo. Do you see that?
10 A. I do see that.
11 a. Like Exhibit 34, Exhibit 35
tZ refers to the first quafter revenues and
13 earnings but not the first half of 1998
L4 results. Do you see that?
15 A. Yes, I do see that.
16 a. What was -- on March 23, what was
17 Sunbeam saying about its first quarter
18 earnings and -- revenue and earnings?
19 A. I don't have a specific
20 recollection as to what they said. I am
2l sure that they confirmed the matters that
22 they had assured us would occur in the
23 March 18 bring down phone call.
24 a. Did they tell you that as of
25 March 23 Sunbeam was showing a loss for the
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1 Dean
2 marked previously as Exhibit 112.
3 Can you identiñ7 Exhibit LL2 for
4 the record, Mr. Dean?
5 A. Exhibit 112 appears to be a bring
6 down comfort letter delivered at the
7 closing of the subordinated debt offering
I reconfirming the matters in the comfort
9 letter, earlier comfort letter delivered on
10 the pricing date of the offering.
11 a. The bring down letter includes,
t2 doesn't it, a paragraph - at paragraph E a
13 revision to the sales and income statement
t4 set forth in the March 19 comfoft letter?
15 A. I would have to see where --
16 which revision are you referring to?
L7 a. The bring down comfort letter has
18 sales and income figures through March 1

19 whereas the comfort letter had sales and
20 incomes through February 1 and sales
2L through March 1?

22 A. Could you repeat that? I will
23 soft of double-check.
24 a. I am not trying to be tricky
25 here.
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A. I understand.

a. I want to highlight a comparison.
A. I haven't looked at these

documents in a while. So --
a. Sure.

Exhibit 17 which is the March 19

comfoft letter --
A. Yes.

a. - at paragraph 58 includes a

table for sales and income through February
1, 1998?

A. Right.

a. The bring down letter includes at
paragraph E an update on that table through
March 1?

A. Yes.

a. It shows through March 1 a loss
of $41 million for Sunbeam, do you see
that?

A. I do see that.
a. Did Davis Polk or Morgan Stanley

do anything in reaction to that
information?

A. I don't remember doing anything

Page 178

1 Dean
2 quarter of 1998?
3 A. That is my recollection. This
4 comfort letter also -- this bring down
5 comfort letter also tries to explain the
6 magnitude of the $41 million loss by saying
7 there was a one time $30.2 million item.
8 Q. Excluding that, it is a little
9 over a $11 million shortfall?
10 A. Right. Just taking a look at the
11 safes, shortfalls, it would not be -- it
12 wouldn't be -- it would not have been
13 surprising to see a loss for the first two
14 months.
15 a. Sales were running about half of
16 the prior year period?
t7 A. Right.
18 a. The bring down comfort letter is

19 delivered in connectíon with the closing of
20 the debt offering; is that correct?
27 A. That's correct.
22 a. After the debt offering closed,
23 what, if anything, did you do in connection
24 with the Sunbeam transaction?
25 A. Probably filed my documents away
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1 Dean
2 in reaction to that information.
3 It would have been -- I just
4 don't have any recollection at this time.
5 It may have been consistent with the sales
6 shortfall relative to the prior year
7 period.
I Q. Did you ask what earnings looked
9 like as of March 25 as opposed to as of
10 March 1?

11 A. I don't recall whether or not we
t2 would have. It would not be a question
13 that we would address to Arthur Andersen if
t4 the cutoff of this letter was March 1.

15 a. Did you ask Sunbeam?
16 A. We may - we may well have asked
L7 Sunbeam that question. I assume we did ask
18 Sunbeam that question.
19 a. But you can't recall who asked
20 whom?
2I A. . No, I can't recall who asked
22 whom.
23 a. Your testimony is that as of late
24 March the Street was still expecting
25 Sunbeam to show a profit for the fìrst
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1 Dean
2 and I don't think that I paid -- I didn't
3 do any substantive work on Sunbeam
4 immediately after the closing.
5 Q. Did you track the company in any
6 way or keep an eye out for Sunbeam news?
7 A. I don't remember doing that. I
8 may have at the time. I don't recall at
9 this time whether or not I did or not.
10 a. I believe you testified already
11 today that you recall an early April press
L2 release with the actual first quarter 1998
13 results?
t4 A. Yes.
15 a. Did you get that on or about the
16 time that it was issued?
t7 A. Yes, I did.
18 a. If I can find my copy of it.
19 This has been marked as Exhibit 36
20 previously.
2t How did you -- let me -- I will
22 identify it for the record.
23 Exhibit 36 is the April 3, it
24 says, 1997 but it is in fact a 1998, press
25 release.
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1 Dean
2 It also has a fax cover sheet
J IrOm UAVIO FAI¡nllì LO lOUr lvlof gdll )Ldllley
4 personnel and two Skadden personnel.
5 A. Yes, I see that.
6 Q. How did you come to see the APril

7 3 press release?
B A. I can't recall how I got a copy
9 of this press release, whether or not
10 Morgan Stanley gave it to me or who
11 notifìed me about it.
t2 a. Did you talk to anyone with
13 Morgan Stanley about the substance of the
14 press release?
15 A. After the press release was
16 issued? I don't recall any specifìc
t7 conversations now.
18 I must have had conversations
19 with personnel from Morgan Stanley about
20 ¡t.
2L a. How about before the press

22 release was issued did you know this press

23 release was coming out?
24 A. No, I did not.
25 a. Did you know that Sunbeam would

Page 182

1 Dean
2 about what happened to Sunbeam after this
3 press release was issued.
4 Q. Let's mark this as 215.
5 (CPH Exhibit 215 marked for
6 identifìcation)
7 BY MR. JOHNSON:
I Q. Mr. Dean, what is Exhibit 215?
9 A. Exhibit 215 appears to be a fax
10 cover sheet to Donald Uzzi from me
11 attaching - faxing a copy of a lockup
L2 agreement that Mr. Uzzi signed in

13 connection with the offering.
t4 a. The fax cover sheet is dated
15 April 2, 1998,7:00 p.m.
16 A. Yes, it is.

L7 a. The lockup agreement restricts
18 Mr. Uzzi's ability to sell Sunbeam's
19 securities?
20 A. Yes, it does.
2L a. Did you have any concerns about
22 Mr. Uzzi's request for a copy of his lockup
23 agreement on April 2?
24 A. I don't recall any concerns at
25 the time. I don't even recall sending this
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1 Dean
2 issue a press release with its first
3 quarter results in it?
4 A. Sunbeam would be required to
5 issue a release with its first quarter
6 results in it.
7 | wasn't aware of what the timing
8 of that would be.
9 Q. That is what I am getting at.
10 Did you have any reaction to the
11 press release?
t2 A. I was surprised when I saw the
13 press release.
t4 a. Did you - I take it then you

15 didn't have an opportunity to review or
16 comment on the April 3 press release?
t7 A. No, I did not.
18 a. Did you call anyone at Skadden
19 concerning this press release?
20 A. I don't remember whether or not I
2t did or not,
22 a. Did you continue to follow
23 Sunbeam after the April 3 press release?
24 A. I don't recall now whether or not
25 I d¡d. I know that I read press reports

Page 183

1 Dean
2 fax out.
3 Q. Did you have any conversations
4 with anyone in connection with sending this
5 out?
6 A. Well, the fax cover sheet
7 suggests that I must have had conversations
I with John Tyree because it is at his
9 request that I was faxing Mr. Uzzi a copy
10 of the lockup agreement.
11 a. Other than what is on the face of
L2 the fax cover sheet you don't have any
13 memory of talking to John Tyree?
74 A. I don't have any specifìc
15 recollection of it, no. Again, it was six
i6 years ago. Many phone calfs since then.
t7 a. This is the day before Mr. Uzzi
18 is terminated as well; is that correct?
19 A. I am not aware of the date that
20 Mr. Uzzi was terminated.
2l a. I want to change gears just
22 slightly and talk for a few moments about
23 the purchase agreement between Morgan
24 Stanfey and Sunbeam.
25 I believe you have already
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1 Dean
2 testified today that Davis Polk counseled
3 Morgan Stanley in connection with the
4 negotiation and drafting of that agreement?
5 A. Yes, we did.
6 Q. Do you remember as You sit here
7 the negotiation points that were in dispute
B with Sunbeam or Skadden, ArPs?

9 A. Sitting here I don't remember,
10 nor do I recall any specific negotiations
11 that I may have participated in in
12 connection with the purchase agreement.
13 a. Let me see if I can refresh Your
t4 memory a little bit.
15 This would be 216.
i6 (CPH Exhibit 216 marked for
17 identification)
18 BY MR. JOHNSON:
19 a. Mr. Dean, I recognize I have
20 given you a fairly voluminous exhibit. I
21 will call your attention just to one
22 provision in particular but feel free to
23 look at any of the document.
24 As an initial matter, can You
25 identiff for the record what we have marked

Page 186

1 Dean
2 Skadden adiculate why that change was
3 desired?
4 A. I don't remember negotiating this
5 point. This is a standard comment that is
6 received in negotiating purchase

7 agreements.
I Q. Sorry. You say it is a standard
9 comment?
10 A. It is a standard comment that an

11 issuer's counsel would raise in connection
L2 with negotiating a purchase agreement,
13 crossing out the words or any development
14 involving a prospective material adverse
15 change.
16 a. Did that proposed revision give
17 you any concerns?
18 A. Well, I don't know if I -- I was
L9 copied on this memorandum. I don't know if
20 I reviewed this specifically.
2L I can't recall at the time
22 whether or not it would have raised any
23 concern today looking at it again in the
24 context of standard practices and
25 negotiating purchase agreements, an issuer

Page 1BB
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1 Dean
2 as CPH Exhibit 216?
3 A. Yes, it appears to be a
4 memorandum from Skadden, Arps to Davis Polk
5 and to John Tyree at Morgan Stanley
6 attaching comments on a draft of the
7 purchase agreement.
8 Q. These would be Sunbeam's comments
9 on the draft purchase agreement?
10 A. Yes, Sunbeam's comments and
11 Skadden's comments.
12 a. Looking at page 4 of the draft
13 which has the Bates stamp CPH0632913 -
14 A. It is the page that has Page 4 on
15 t?
16 a. Correct.
t7 A. 7729,the Skadden, ArPs Bates

18 stamping?
19 a. That is exactlY right.
20 Paragraph L has a ProPosed
2t revision that I want to ask you about. If
22 you would read that for me?

23 A. Yes, I can see the proPosed

24 revision.
25 a. Did Sunbeam articulate or did

1 Dean
2 requesting this change, this would not set
3 off any concern on my part.
4 Q. If this deal were to close --

5 strike that.
6 Were there any discussions with
7 Skadden or Sunbeam concerning whether
8 Sunbeam'sdeterioratingfinancialcondition
9 in the first quafter of 1998 const¡tuted a

10 material adverse change?
11 A. The condition in the underwriting
12 contract would have been a condition that
13 applied after the underwriting agreement
t4 was signed and before the transaction
15 closed and typically this kind of
16 representation has an exception for
17 disclosures made in the final offering
18 memorandum.
19 a. The final offering memorandum
20 does not disclose that Sunbeam would likely
21 show a loss for the first quafter of 1998?

22 A. The Sunbeam offering * the final
23 Sunbeam offering memorandum did not
24 disclose that there might be a loss.

25 MR. JOHNSON: Why don't we change
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1 Dean
2 the tape?
3 THE VIDEOGRAPHER: The time is

4 2:53 p.m. and this comPletes taPe
5 number two.
6 (Pause)
7 THE VIDEOGRAPHER: The time is

B 2:55 p.m. and this begins tape number
9 three.
10 BY MR. JOHNSON:
11 a. Mr. Dean, I am going to show You
12 another draft ofthe purchase agreement if
13 I can. This was marked previously as CPH

14 Exhibit 211.
15 Exhibit 211 includes a fax cover
16 sheet from Nicole Duncan to Lurie, Stack
t7 and Dietz at Global Financial Press.

18 Then behind the fax cover sheet
19 is a memorandum on which you are copied
20 with an attachment which includes a draft
2I of the purchase agreement.
22 Do you see that?
23 A. I do see that.
24 a. Do you recall reviewing this
25 draft?

Page 190

1 Dean
2 release that was issued that contained
3 additionai information and Sunbeam wanted
4 to make it clear that the material adverse
5 change condition did not apply to the
6 disclosures that had already been made and
7 had been absorbed by the marketplace and
8 there may have been an argument that could
t have been made that that disclosure could
10 have constituted a material adverse change.
11 a. The phrase that is proposed says,
12 "The press release shall not in and of
13 itself constitute a material adverse change
L4 or prospective material adverse change."
15 Do you know why that phrasing is
16 used?
L7 A. No. I have no insight to add on
18 that.
19 a. Did you ever hear from any source
20 that Arthur Andersen sent personnel to
2l monitor Sunbeam's shipping docks at the end
22 of the first quarter of 1998?
23 A. I am not aware of that.
24 a. Other than having to give a
25 deposition in this matter do you have any

Page 192

1 Dean
2 A. I don't recall at this time
3 whether or not I reviewed this draft or
4 not.
5 Q. I want to call your attent¡on
6 again to paragraph L. That would be 1L.

7 A. Is that the page that is
B identified 019?
9 Q. Correct. On the CPH Bates stamP
10 it is 633019.
11 A. Yes, I see that.
12 a. Do you see the proposed revisions
13 there?
t4 A. I see a -- an L and addition at
15 the end ofthe paragraph.
16 a. How did that proposed revision
17 come to be?
18 A. I can't say with accuracy whY.
19 It occurred back six years ago.
20 Looking at it now it is clearlY
2t understandable why that was put in. It is

22 because this material adverse change clause
23 applied to the disclosures that were in the
24 preliminarymemorandum.
25 There was a subsequent Press
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1 Dean
2 regrets concerning the Sunbeam transaction?
3 MR. CLARE: I object to the form
4 of the question.
5 THE WITNESS: I have no regrets
6 about the Sunbeam transaction.
7 BY MR. JOHNSON:
I Q. You do feel that Sunbeam lied to
9 you?
10 A. We -- Sunbeam -- the document,
11 with the benefit of hindsight, I don't
L2 know -- I can't say what was in the minds
13 of the Sunbeam people once -: when they
L4 disclosed what they disclosed to us on the
15 eve of the offering.
16 I don't know, I can't say whether
17 or not they in good conscience really
18 believed and we were convinced that they
t9 were going to make the numbers.
20 a. Do you wish that Morgan Stanley
7t or Davis Polk had done more to verifu the
22 assurances that Sunbeam management gave

23 you?
24 A. No. I think we did what was
25 reasonable at the time and that in our
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Dean
professionaljudgment that enabled us --
enabled Davis Polk to render an opinion
that there were no material misstatements
or omissions based on our investigation at
the time.

a. That investigation consisted of
one or more telephone conferences with
Sunbeam management?

A. The investigations included those
conference calls. I can't recall all of
the other things that Davis Polk or Morgan
Stanley may have done.

a. Again, focusing specifìcally on
the representations made to you on March 18

by Sunbeam management, what else did Morgan
Stanley or Davis Polk do to confirm the
accuracy of the assurances that Sunbeam
management gave?

A. We -- apart from the conference
calls?

a. Correct.
A. Davis Polk did not do anything

more than those assurances.
We also reviewed the Arthur

2t
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CERTIFICATE

cT^Ttr ôtr t\ttrt^/ vrìDr \¡!Èlr ¡ vl\¡\ /

:Ss
couNTY oF NEW YORK)

I, Steven Neil Cohen, a Registered
Professional Reporter and Notary Public
within and for the State of New York, do
hereby ceftiff: That ALAN DEAN, the
witness whose deposition is herein before
set forth, was duly sworn by me and that
such deposition is a true record of the
testimony given by such witness.

I fufther ced¡ry that I am not related
to any of the pafties to this action by
blood or marriage and that I am in no way
interested in the outcome of this matter.

I further certify that neither.
the deponent nor a party requested a review
of the transcript pursuant to Federal Rule
of Civil Procedure 30(e) before the
deposition was completed.

In witness whereof, I have hereunto set
my hand this 7th day ofJune, 2004.

STEVEN NEIL COHEN, RPR
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Dean
Andersen comfort letters which were
consistent with the disclosures and I can't
say what else Morgan Stanley did apaft from
the conference calls that I participated
in.

a. You can't say because you don't
know?

A. Because I don't know.
MR. JOHNSON: That is all I have

got.
MR. CLARE: I don't have any

questions.
THE VIDEOGRAPHER: The time is

3:03 p.m. This completes tape three
and also the videotaped deposition of
Mr. Alan Dean.

(Time noted: 3:03 p.m.)

ALAN DEAN

Subscribed and sworn to
before me this day
of 2004.
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May 25,2004
9:50 a.m.

Videotaped Deposition of HEATHER

M. STACK, held at the offices of
Davis Polk & Wardwell, 450 Lexington
Avenue, New York, New YorÇ pursuant
to Notice, before Wendy D. Boskind,
a Registered Professional Reporter
and Notary Public of the State of
New York.

Page 4

1

2
3
4
5

6
7
B

9
10
11

T2

13
t4
15
16
t7
18
19
20
2L
22
23
24
25

APPEARANCES: (Cont'd)

ALSO PRESENT: Mark Granderson.
The Legaf Video Specialist

Page 3

1

2

3

4
5

6
7
8
9

10

11

t2
13

APPEARANCES:

JENNER & BLOCK LLP

Attorneys for Coleman (Parent)
Holdings Inc., MacAndrews & Forbes,
and the witness

One IBM Plaza
Chicago, Illinois 606 1 1-7603

BY: MICHAELT. BRODY, ESQ.

L4

KIRKI.AND & ELLIS LLP

Attorneys for Morgan Stanley
and the Witness

655 Fifteenth Street, N.W.
Washington, D.C. 20005

BY: THOMAS A. CLARE, ESQ.

15

16

L7
18
19
20

DAVIS POLK & WARDWELL
Attorneys for the Witness
in her individual capacity

450 Lexington Avenue
New York, N.Y. 10017

BY: ROBERT F. WISE, ESQ.

2I
22
23
24
25

Page 5

1

2
3

4
5

6
7
B

9
10
11

t2
13

L4
15

16

L7
18

19
20
2L
22
23
24
25

THE LEGAL VIDEO SPECIALIST:
This is tape number one of the
videotaped deposition of Heather
StacÇ in the matter Coleman
Holdings, Inc. versus Morgan Stanley,
Index Number CA 03-5045 AI, Morgan
Stanley Senior Funding, Inc. versus
MacAndrews & Forbes Holdings, Inc.,
Index Number CA 03-5165 AI. This
matter is being held In the Fifteenth
ludicial Couft In and For Palm Beach
County, Florida.

This deposition is being held at
Davis Polk, at 450 Lexington Avenue,
New York, New YorK on Tuesday, May
25th,2004, and the time is 9:50 a.m.
My name is Mark Granderson, with
Esquire Deposition Services, and I am
the legal video specialist. The
couft reporter is Wendy Boskind, also
in association with Esquire
Deposition Services.

Will counsel please introduce
themselves.
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MR. BRODY: Good morning.
Michael Brody, for Coleman (Parent)
Holdings and MacAndrews & Forbes
Holdings, Inc.

MR. CLARE: Good morning.
Thomas Clare, Kirkland & Ellís LLP,

here for Morgan Stanley & Company,
Morgan Stanley Senior Funding, and
also appearing on behalf of the
witness, Heather Stack.

MR. WISE: I am Bob Wise, of
Davis Polk & Wardwell, representing
Ms. Stack in her individual capacity.

THE LEGAL VIDEO SPECIALIST:
Will the couft reporter please swear
in the witness.

HEATHER M. STACK,
business address at Goldman, Sachs

& Co., 85 Broad Street, New York,
New York 10004, having been first
duly sworn by the Notary Public,
(Wendy D. Boskind), was examined
and testified as follows:

Page 6

1 Stack
2 of your ability. If at any time you don't
3 understand my questions, let me know and I
4 will try to clariñ7 them. If you need to
5 take a break, also let us know and we will
6 find a convenient time to do that. And
7 for the benefit of the court reporter,
I (indicating the court repofter), you and I
t have to try hard not to step on each
10 other's questions and answers. So I will
11 try not to interrupt you and you try not
12 to interrupt me.
13 Are those all acceptable?
L4 A. Yes.
15 a. Thank you. I take it you have
16 never been deposed before?
17 A. No, I haven't.
18 a. Have you ever provided any
19 testimony under oath in any context?
20 A. Actually, when I was 12 years
2L old I did once, (smiling). It's been a
22 long time.
23 a. I take it it did not involve
24 Morgan Stanley, Davis Polk, or the
25 practice of law.

Page I

1 Stack
2 EXAMINATION BY

3 MR. BRODY:
4 Q. Good morning, Ms. Stack.
5 Will you please state your name
6 and spell your last name for the court
7 repofter?
I A. HeatherStack, S-T-A-C-K.
9 Q. Ms. Stack, have you gone bY anY

10 other names?
11 A. No.
tZ a. I understand you are a
13 practicingattorney?
14 A. Yes.
15 a. Does your practice involve the
16 litigation of cases?
t7 A. No.
18 a. Have you ever part¡cipated in a
19 deposition, like we are doing today,
Z0 before?
2L A. No.
22 a. Well, I assume your counsel told
23 you about it, but during this session I
24 will be asking questions, and it's your
25 responsibiliÇ to answer them to the best

Page 7

1 Stack
2 A. No.
3 (Laughter.)
4 Q. Well, then, I won't ask you
5 about it. I once had a witness who was
6 asked to explain that, and he explained
7 how he found a dead body in the woods, and
8 the deposition got off to a bad staft.
9 Okay, we won't go there.
10 Ms. Stack, have you provided any
11 documents to your attorneys in connection
t2 with this case?
13 A. No, I haven't.
t4 a. I take it you are no longer with
15 Davis Polk?
16 A. No.
t7 a. At the tìme you left Davis Polk,
18 did you take any or retain any documents
19 relating to your employment there?
20 A. I may have kept some closing
2t sets from some transactions that I worked
22 on, but....
23 a. Do you recall retaining any
24 documents relating to Davis Polk's
25 representation of Morgan Stanley ín
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1 Stack
2 connection with the Sunbeam transactions?
3 A. No.
4 Q. Do you remember retaining anY

5 documents relating to how to conduct due
6 diligence or how to conduct -- how a

7 lawyer is to conduct an offering?
I A. Um - I may have kePt some
9 training materials like that.
10 a. Training materials from Davis
11 Polk?
12 A. Yes, yes.

13 a. So we don't get bogged down in
14 abbreviations, I represent Coleman
15 (Parent) Holdings.
16 Are you familiar with that
t7 company?
18 A. Sure, yeah.
19 a. If I were to refer to them as
20 "CPH", would that be accePtable?
2l A. That's fine.
22 a. I also represent MacAndrews &
23 Forbes Holdings. Inc. If I refer to them
24 as "MAFCO", would that be an
25 understandable abbreviation?

Page 10

1 Stack
2 Q. Are you paying for his services?
3 A. No, I am not.
4 Q. When did you retaín, to your
5 knowledge, Mr. Wise in connection with
6 this deposition?
7 A. Um -- a few months ago, I was
8 contacted by Mr. Wise to tell me that this
9 may happen and, so, around that time.
10 a. And since that time you have
11 been working with him.
12 A. Yes.
13 a. Have you spoken with any other
t4 lawyers in Mr. Clare's firm, Kirkland &
15 Ellis, about this case?
16 A. I don't think so.
L7 We had a call, a few months ago,
18 where there were -- where Mr. Clare was
19 on, and Mr. Wise was on and I was on, and
20 there may have been other lawyers on the
2I phone, but I don't remember.
22 a. What was the subject matter of
23 that call?
24 A. We discussed what I remembered
25 from this situation.

Page 12
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2 A. Sure.
3 Q. Ms. Staclç you are rePresented
4 by both these counsel today?
5 A. Yes.
6 Q. When did you first retain
7 Mr. Clare as one of your counsel?
I A. Yesterday.
9 Q. Who is paying for Mr. Clare's
10 seryices on your behalf todaY?
11 MR. CIARE: Objection, calls for
12 speculation.
13 You can answer.
14 THE WITNESS: Oh, okaY, Yeah.
15 A. Actually, I assume Morgan
16 Stanley is but I don't know the answer to
L7 that.
18 a. You are not?
19 A. No, I am not, sorry, I am not.
20 a. And Mr. Wise is here also on
21 your behalf,.r
22 A. Yes.
23 a. And he is with your former law
24 fìrm?
25 A. Yes.

Page ll
1 Stack
2 Q. Do you remember what Mr. Clare
3 or Mr. Wise asked you?
4 MR. WISE: I am going to object
5 to that. I think the substance of
6 the conversation goes to a

7 conversation that we would claim is
I privileged under a joint-interest
9 privilege, since Davis Polk at the
10 time represented Morgan Stanley, I
11 understand Mr. Clare represents
L2 Morgan Stanley, so we would object to
13 the substance of the conversation.
14 MR. CLARE: Morgan Stanley joins
15 in that objection.
16 MR. BRODY: Is that an
L7 instruction?
18 MR. WISE: Yes.

19 MR. BRODY: Just so we can make
20 this move along, I don't have to ask

2l her if she's going to follow your
22 instruction in each instance?
23 MR. WISE: You can ask her, but
24 I think --
25 A. I am going to follow.
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1 Stack
2 MR. WISE: -- she's going to
3 follow each instruction.
4 MR. BRODY: And that dispenses
5 with the need to keep asking that
6 litany?
7 MR. WISE: That's correct.
I Q. The call that you said was a few
9 months ago, about how long did it take?
10 A. Maybe 25 minutes, 30 minutes.
fi a. Before that call, did you review
t2 any materials, any documents, to refresh
13 your recollection?
L4 A. No.
15 a. After that call, did you review
16 any documents about this case that
L7 refreshed your recollection?
18 A. Not untilyesterday, when I saw
19 a few documents.
20 a. We will get to that in a moment.
2L Aside from that call with
22 Mr. Clare and others, a few months ago,
23 until yesterday, did you have any other
24 communications with Mr. Clare or attorneys
25 in his office?

Page 14
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2 Mr. Clare and Mr. Wise, have you had any
3 contacts with attorneys for Morgan Stanley
4 who may work in-house for Morgan Stanley?
5 A. Actually, I think that there was
6 one guy on the call that we had a few
7 months back, and I don't remember his
8 name, Jim something.
9 Q. Mr. Doyle?
10 A. Yes, that's the right name.
11 a. Aside from that conversation
12 with Mr. Doyle, have you had any other
13 communications with in-house Morgan
14 Stanley lawyers?
15 A. No.
16 a. Ms. Stack, what did you do to
L7 prepare for today's deposition?
18 A. I came here yesterday afternoon
L9 and (indicating) met with Mr. Clare and
20 Mr. Wise, and we talked a little bit about
2L what today would be like, and I looked at
22 a few documents relating to the
23 transaction.
24 a. The meeting was here at Davis
25 Polk?

Page 16

1 Stack
2 A. No.
3 Q. You may have answered this, but
4 was it your conversation with Mr. Wise a
5 few months ago that you learned that your
6 deposition was being sought in this case?
7 A. I think we thought that we might
B need to -- I might need to give a

9 deposition, so it was sort of the first
10 time I heard of it, and I guess then maybe
11 a month ago I heard that it was -- that
LZ you-all were seeking to do the deposition.
13 a. Prior to the first conversation
t4 a few months ago with Mr. Wise, were you
15 aware of this lawsuit between Coleman
16 (Parent) and Morgan Stanley?
t7 A. I wasn't aware of this specific
18 lawsuit. I knew there had been issues
19 with Sunbeam and had read things in the
20 newspaper about it.
2t a. In the prior Sunbeam litigation,
22 were you ever interviewed or asked for
23 information about your work on the matter?
24 A. No, hmm-mm.
25 a. Aside from contacts with
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2 A. Yes.
3 Q. How long did it take for the
4 meeting to end?
5 A. About three hours, I think.
6 Q. Do you know ofanyone who
7 participated in person, besides Mr. Clare
B and Mr. Wise?
9 A. Billy Frendrich, who is an
10 associate here, was also there.
11 a. Is that Mr. or Ms. Frendrich?
L2 A. Mr.
13 a. Do you know if Mr. Frendrich had
t4 any involvement in the underlying
15 transaction?
16 A. No, he did not.
t7 a. During that conversation
18 yesterday, did others pafticipate by
19 telephone?
20 A. No.
2t a. I believe you testified earlier
22 that you reviewed some documents
23 yesterday?
24 A. Yes.
25 a. Did you review any documents
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1 Stack
2 that refreshed your recollection about
3 events in this matter?
4 A. Yeah, a couple of them. A few
5 of them i looked at and probably had

6 looked at in the past, but didn't really
7 remember them.
B Q. Which documents, if any,
9 refreshed your recollection?
10 A. There was one sheet of paper
11 that had a list of sales numbers on it for
12 Sunbeam for I think the f¡rst paft of the
13 first quafter of I guess 1998, and when I
14 saw that I remembered that it had -- we
15 had looked at that as a part of a series
16 of conference calls to discuss Coleman --
L7 or, I'm sorry, Sunbeam's numbers for that
18 quafter.
19 a. Any other documents that You
20 remember that refreshed your recollection?
2l A. You know, some of the others
22 looked familiar but nothing specific came
23 to mind.
24 a. Okay. Aside from the documents
25 that you reviewed in the meeting

Page 18
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2 argument at the printer surrounding
3 something that they said.
4 Q. Anything else that was related
5 to you from prior testimony?
6 A. Nothing really specific comes to
7 mind.
8 I think others have been asked
9 about the same thing and heard bits and
10 pieces of their responses.
11 a. Are you aware what any of the
t2 Morgan Stanley witnesses have testified
13 about that evening at the printer?
14 A. Actually, nothing specific.
15 a. When did you leave Davis Polk?
16 A. August of 2000.
17 a. Since August of 2000, have you
18 spoken with any people at Morgan Stanley
19 about -- aside from Mr. Clare, as counsel,
20 about the Sunbeam transaction?
2t A. No.
22 a. And since August of 2000, have
23 you spoken with anyone at Davis Polk,
24 again, aside from Mr. Wise, about the
25 Sunbeam transaction?

Page 20
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2 yesterday, have you reviewed any other
3 documents in preparation for this session?

4 A. No.
5 Q. And have you discussed the
6 upcoming deposition with anyone else,
7 other than Mr. Wise and Mr. Clare?
I A. No, other than the fact that I
9 was going to be out of work today.
10 a. I understand.
11 A. Yeah.
L2 a. In connection with your
13 preparation, did you review any
L4 transcripts of prior depositions?
15 A. No.
16 a. Are you aware of any testimony
t7 given by other witnesses that has been

18 described to you?
19 A. Um -- yeah, a few bits and
20 pieces here and there.
2L a. Any that come to mind?
22 A. Um -- I know there is some
23 dispute as to what took place at the
24 printer one night and that one of the
25 accountants has said that there was an

Page 19

1 Stack
2 A. No. I may have mentioned to
3 Alan Dean that I had got a call on
4 Sunbeam, because he was the paftner on the
5 transaction, and I work with him from time
6 to time, but other than that no.
7 Q. You continue to work with
I Mr. Dean?
9 A. Yeah, once in a while he
10 represents -- I currently work at Goldman
11 Sachs, and he has serued as underwriter's
12 _counsel on other transactions that I have
13 worked on there.
L4 a. In your current position at
15 Goldman Sachs, do you have responsibility
16 for retaining outside counsel?
17 A. Sometimes I do sort of the task
1B of making the call to outside counsel, and
19 sometimes I give suggestions on who to
20 hire for outside counsel, but I wouldn't
2L say I have responsibility for it.
22 a. Have you ever suggested Mr. Dean
23 or others at Davis Polk to assist Goldman
24 Sachs in transactions?
25 A. Actually, no.
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1 Stack
2 (lÂughter.)
3 THE WIFNESS: I'm sorry.
4 MR. WISE: You put her on the
5 spot.
6 Q. Okay. Aside from Your
7 communications with Mr. Dean from time to
8 time on transactions, have you remained in

9 contact with other lawyers at Davis Polk

10 that worked on the Sunbeam deal?
11 A. No. I have actually -- also,
12 Jim Lurie, who was also on the Sunbeam
13 transaction, is at another firm now, and I
t4 have been on the opposite side of
15 transactions from him, so I have had to
16 negotiate against him from time to time,
17 but otherwise no.
18 a. And you have not discussed the
19 Sunbeam transaction with Mr. Lurie?
20 A. No.
2t a. After yesterday's meeting, did
22 you take with you or retain any documents
23 that you were shown?
24 A. No. There may have been a coPY

25 of a protective order.

Paqe 22

1 Stack
2 concentrated?
3 A. No. I took a variety of
4 courses.
5 Q. I understand.
6 A. Mm-hmm.
7 Q. After you graduated from Duke
B with your law degree, were you first
9 employed in the practice of law at Davis
10 Polk?
11 A. Yes.
12 a. And you were at Davis Polk from
13 sometime in t997?
L4 A. Yeah, I think it was the end of
15 September of L997 I started.
16 a. Until August of 2000.
17 A. Yes. And I also was a summer
18 associate at Davis Polk, after my second
19 year.
20 a. So that would be the summer of
2t '96?
22 A. Yes.
23 a. Throughout that three-year
24 tenure at Davis Polk, you were an
25 associate?

Page 24
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2 Q. Did you sign that protective
3 order?
4 A. I did.
5 Q. Now, before we get into the
6 specifics of your work on the Sunbeam
7 transaction, I would like to address your
8 background a little.
9 Where did you go to college?
10 A. Duke University.
11 a. And when did you receive a
t2 degree from Duke?
13 A. 1994.
L4 a. In what area?
15 A. Political science and German.
16 a. Afteryou graduated from Duke,
17 did you go the next year to law school?
18 A. r did.
t9 a. And where did you attend law
20 school?
2L A. Duke.
22 a. And when did you graduate?
23 A. 1997.
24 a. At Duke in law school, did you

25 have any particular area of study that you
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2 A. Yes.
3 Q. I am not sure how Davis Polk
4 organizes iLs practice, were you assigned
5 to a pafticular area?
6 MR. WISE: Sometimes we are not
7 sure how we organize our practice.
I MR. BRODY: Badly, I think is
9 the answer.
10 A. At the time, I was in the
11 corporate department, and then I spent one
72 year in the capital markets and securities
13 group, one year in the mergers and
L4 acquisitions group, and then the third
15 year I came back to the securities and
16 capital markets group.
t7 a. So are the capital market and
18 securities group and the M&A group parts
19 of the corporate department?
20 A. Yeah, they are all under the
2l corporate department.
22 They are two separate groups
23 within the corporate depaftment, and there
24 is a third group, that's the credit
25 department I think.
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1 Stack
2 Q. You didn't spend time in that
3 group.
4 A. No.
5 Q. Using September'97 as your
6 approximate start date, you stafted in the
7 capital markets group?

I A. Yes.
9 Q. Approximately how long did you
10 remain in that until you rotated to the
11 M&A group?
LZ A. About a year.

13 a. So roughly the fall of '97 to
L4 the fall of '98?
15 A. Right.
16 a. And then how long were you in
L7 the M&A group?
18 A. Again, about a year.

19 a. That would be approximately the
20 fall of '99?
2t A. Yeah.
22 a. And then back in the capital
23 markets group?
24 A. Yes.
25 a. Why did you make those changes?

Page 26
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2 division and work on securities and
3 capital markets transactions as well as
4 limited involvement with M&A transactions,
5 working on engagement letters and
6 confidentiality agreements with clients.
7 Q. Within the securities and
8 capital markets work in the investment
9 banking division, what are your duties and
10 responsibilities at Goldman Sachs?
11 A. I am soft of a -- the in-house
t2 lawyer, someone in my group is staff to
13 each underwriting transaction that comes
L4 through the firm, and we serve as sort of
15 supervisor liaison to outside counsel,
16 consulting on certain issues of, you know,
17 significance and reputational issues and
18 policy issues relating to Goldman Sachs as

19 well as reviewing certain documents in
20 each transaction, like the underwriting
2l agreement, the opinions, comfort letters,
22 and any other documents that pertain
23 specifically to our underwriting
24 obligations.
25 a. In connection with the work that

Page 28

1 Stack
2 A. There was a rotation system, as

3 a junior associate, so I chose two
4 different groups in the corporate
5 department to rotate through and then
6 decided to permanently assign to the
7 capital markets security group after the
B second year.
9 Q. When you were in the M&A group,
10 so beginning in the fall of '98 --
11 A. Mm-hmm.
L2 a. -- did you do any work for
13 Morgan Stanley?
L4 A. I don't remember anything
15 specifically.
16 lt's certainly possible, but I
t7 don't remember anything specific.
18 a. Okay. What is your current
19 position?
20 A. I am vice president and
2t assistant general counsel at Goldman Sachs
22 &Co.
23 a. Within Goldman Sachs, is there a

24 particular area that you are assigned to?
25 A. I cover the investment banking

Page 27
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2 you do, are you always counsel to Goldman
3 Sachs, as opposed to its clients?
4 A. Yes, yes.
5 Q. In connection with the position
6 you are now in, do you consult on
7 disclosure issues?
B A. Yes.
9 Q. I assume some of that is in
10 conjunction with outside counsel.
11 A. It's almost always in
12 conjunction with outside counsel.
13 a. Goldman Sachs is a competitor of
14 Morgan Stanley's?
15 A. Yes.
16 a. Do you currently have business
17 dealings with Morgan Stanley?
18 A. We are often co-unden¡¡riters on
19 the same transaction and, so, once in a
20 while I wifl have to talk to an in-house
2I lawyer at Morgan Stanley and often on
22 those transactions outside counsel is

23 representing both of us as paft of the
24 underwriting syndicate.
25 a. Ms. Stack, I would like to focus
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1 Stack
2 on the work vou did at Davis Polk. I
3 assume it's primarily the work in that
4 first year you were in the capital markets
5 securities area. In that '97 and'98 time
6 frame, did you work on Morgan Stanley
7 engagements other than the Sunbeam
8 transaction?
9 A. Yes.

10 a. Approximately how many?
11 A. Maybe three or four.
12 Thafs really a guessf it's hard
13 to remember. There have been a lot of
t4 transactions.
15 a. Aside from the Sunbeam
16 transaction, do any come to mind by name?
L7 A. There is one that I worked on,
18 just prior to the Sunbeam transaction,
19 which was an IPO for a company called
20 Unicapital.
2l a. Unit Capital?
22 A. Unicapital, U-N-I-C-A-P-I-T-A-L,
23 all one word.
24 a. And Morgan Stanley was the
25 unden¡¡riter?

Page 30

1 Stack
2 not close, but it wouldn't be unusual to
3 have something not close.
4 Q. I understand.
5 During this time frame, the '97
6 and '98 time frame, was Morgan Stanley a

7 major client of Davis Polk?
B A. Yes.
9 Q. Do you have an understanding as

10 to how much legal work Davis Polk provided
11 for Morgan Stanley during that time frame?
12 A. Certainly in the securities and
13 capital markets area, we represented
14 Morgan Stanley quite often as -- when they
15 were unden¡lriting transactions. I don't
16 really have a sense as to how that relates
L7 to, you know, any other parts ofthe firm
18 or to Morgan Stanley as business
19 generally.
20 a. I understand.
2l Do you have an understanding
22 that Davis Polk was a counsel of choice
23 for Morgan Staniey?
24 A. Yeah, I thought that they were.
25 a. At the time, in '97 and '98, do

Page 32

Stack
A. They were.

I don't --

a. Any others that you remember?
A. I don't remember any others by

name.

a. In any of the other transactions
that you worked on, for Morgan Stanley,
did you work with the same Morgan Stanley
bankers that worked on the Sunbeam deal?

A. I don't think so. The teams
that come to mind on the other
transactions are not the same as the folks
from Sunbeam.

a. Now, the transactions that You
worked on for Morgan Stanley during this
time period, did they all close?

A. The one I mentioned did.

a. That's Unicapital?
A. Yeah, Unicapital did.

I don't remember if they closed
or not.

a. Do you remember any that did not
close, any come to mind?

A. No, none come to mind that did
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1 Stack
2 you have any understanding as to how much
3 Davis Polk was billing Morgan Stanley?
4 A. I have no idea how much they
5 were billing.
6 Q. Do you know what Davis PolKs
7 fee was on this pafticular engagement?
I A. Actually, I don't.
9 Q. Okay.
10 A. I don't remember.
11 a. One more billing question. At
t2 the time, in the'92'98 time frame, do
13 you know if Davis Polk typically billed
14 Morgan Stanley on an hourly basis or on a

15 deal charge?
16 A. I believe it was an hourly
17 basis, although, you know, there may have
18 been arrangements by paftners and other
19 staff that I didn't know about.
20 a. I understand.
2l Now, focusing on the work on the
ZZ Sunbeam transaction, do you remember when
23 your work on Sunbeam started?
24 A. Just from looking at documents
25 yesterday, it seems like, you know,
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Stack
February of I guess'98

a. And do you t<now when it ended?
A. I think the transaction closed

the end of March.

a. Let me ask it a little
differently.

Did you personally work on any
matters relating to Sunbeam, that is,

Morgan Stanley's work for Sunbeam, after
the deal closed?

A. Not that I recall.

a. Okay. Well, focusing on the --
sometime in February to the end of March
time period, can you estimate what
percentage of your time was spent on the
Sunbeam transaction?

A. It was ceftainly a significant
percentage of my time. And it was
probably the transaction that I was most
involved in at that time. I can't
remember what else I was working on, but
it would be unusual for me to only have
been working on one thing, so there was
probably something else, so, but it would

Page 34

1 Stack
2 there was a flat rate, did you,
3 nonetheless, keep track of the time you
4 spent?
5 A. Yes, I did.
6 Q. Did you keep track of it any
7 differently than if it were a charge-by-
B the-hour matter?
9 A. No.
10 a. I mean -- by that I mean, less
11 specificity in what you wrote down, that
L2 sort of thing.
13 A. No, I often didn't -- I guess

t4 when I first stafted doing those
15 transact¡ons that I am thinking of I
16 didn't even know it was a flat rate, so
L7 no, exactly the same.
18 a. Okay. Now, during that first
19 year of your tenure at the law firm, when
20 you were in the securities group, can you
2I estimate what percentage of your time was
22 spent on Morgan Stanley matters?
23 A. Um -- I did a significant amount
24 of work for them.
25 I mean, I could guess around 50

Page 36
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2 be a majority, certainly, of my time.
3 Q. So more than 50 percent of Your
4 time.
5 A. Yes.
6 Q. And I know this is going back
7 into the past, but do you recall how many
8 hours you spent on the deal?
9 A. I don't.
10 I know there were many and manY

11 into the night, but no, I don't, I don't
t2 remember.
13 a. Okay. All right. At Davis
L4 Polk, I take it there were some
15 transactions where the firm charged a
16 ceftain amount, flat rate, for the deal;
t7 is that correct?
18 A. Yes. there were some rePeat
19 issuers that I did work for where there
20 would be a flat rate for each
2I transaction --
22 a. Okay.
23 A. -- because they would happen
24 often.
25 a. On those transactions in which

1 Stack
2 percent, but it ceftainly could be more or
3 less.
4 Q. I understand.
5 Was there an attorney at Davis
6 Polk that had overall responsibility for
7 the relationship witlr Morgan Stanley?
8 A. I don't know. I don't know.
9 Q. You don't know if there was a
10 particular person that received the fee
11 credit or was the main relationship person
t2 for Davis Polk with Morgan Stanley?
13 A. I actually don't know. As a
14 first-year, those were things I wasn't
15 very focused on.
16 a. I understand. Okay.
17 I am going to focus, primarily,
18 on the February/March time period that you

19 were working on this transaction.
20 A. Mm-hmm.
2l a. And I believe you testified your
22 work on the Sunbeam matter began in
23 February of 1998?
24 A. I think so/ yes.
25 a. Do you remember what was the
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1 Stack
2 beginning of your ínvolvement, what you
3 were asked to do at the beginning?
4 A. You know, I don't have a lot of
5 specific recollections.
6 I know that I did a lot of
7 documentary due diligence. So I read many
B documents. I think a lot of it was done
9 at the offìces of Skadden, Skadden, Arps,
10 but I don't remember specifically, you
11 know, from the first few days exactly what
12 we did.
13 a. Okay. And the matter continued
14 through the closing, your involvement
15 continued --
16 A. Yes.
77 a. -- through the closing.
18 A. Yes.
19 a. You have described some of this
20 but what were your job responsibilities on
2L the deal?
22 A. Well, certainly, the due
23 diligence, and I, you know, remember going
24 through documents -- I don't remember a

25 lot of specifics as to exactly what I did.
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2 Now, you said you did
3 documentary due diligence.
4 A. Mm-hmm.
5 Q. Explain to us what that means.
6 A. Boxes of documents in a room
7 and, you know, reading through material
B contracts to make sure that any of the -
9 you know, that the transaction we were
10 about to undertake wouldn't somehow affect
11 the validity of the contract or call
L2 anything into question, reading board
13 minutes of the company, you know, to make
74 sure that we had all the material
15 information we needed in order to disclose
16 it in the offering memorandum, just
77 reviewing any other soft of general -- you
18 know, I think we asked -- we would ask for
19 a list of documents relating to the
20 business.
2l a. And, when you refer to "the
22 business", are you refering to Sunbeam?
23 A. Yes, yes. And I - you know.
24 a. Did you do any due diligence of
25 Coleman?
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2 I can say that generally, as a first-year
3 associate, I would review documents for
4 due diligence and pafticipate in drafting
5 sessions for the offering memorandum and
6 handle soft of logistical items, like
7 closing and going to the printer, and that
8 sort of thing, but I don't remember a lot
9 of specifics from this particular
10 transaction.
11 a. Did you have any involvement in
LZ the road-show?
13 A. Um -- I certainly didn't attend
L4 any road-show meetings, and I don't
15 remember reviewing any road-show
16 presentations.
L7 a. Did you travel for this matter?
18 Did you go to meetings or sessions outside
19 of New York City?
20 A. I don't remember leaving
2I New York for this one.
22 a. For example, did you ever go to
23 Sunbeam's offices in Florida?
24 A. Not that I remember.
25 a. Fair enough.
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1 Stack
2 A. I think so, because I know they
3 were being acquired and, so, there was
4 information about them in the offering
5 memorandum, so it was paft of the overall
6 documentary due diligence that I did,
7 though I don't really remember anything
8 specific about it.
9 Q. Do you know where you did that
10 document review?
11 A. I don't, I don't remember where.
tZ a. Do you remember doing any due
13 diligence of the other acquisition
t4 companies, First Alert or Signature
15 Brands?
16 A. Those names definitely sound
L7 familiar. We would have asked to see all
18 those. i don't remember anything
19 specific.
20 a. Fair enough.
2t Aside from the work you have
22 described -- the documentary due
23 diligence, participation in drafting
24 sessions/ the logistical work you did --
25 do you remember anything else you did on
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1 Stack
2 the transaction?
3 A. I helped in drafting certain
4 documents, I think the registration rights
5 agreement, probably helped in turning
6 drafts of the undenvriting agreement. I
7 don't remember anything specific. I can
8 tell you what I think I probably would
t have done, but I don't specifically
10 remember.
11 a. Okay. Well, I appreciate that.
L2 The work that you did on the
13 transaction, was it limited to the
L4 financing of the transaction or did you
15 also get involved in the negotiation of
16 the -- or consummat¡on of the mergers
17 between Morgan Stanley -- excuse me,
18 between Sunbeam and Coleman and the other
19 companies?
20 A. It was limited to the financing
2l transaction.
22 a. Okay. At the time you worked on
23 this deal, you were within your first year
24 of beginning legal practice?
25 A. Yes.
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1 Stack
2 Davis Pollç did you understand that there
3 was a policy on keeping or not keeping
4 documents relating to deals that you
5 worked on?
6 A. Um -- there was ceftainly
7 guidance given by various partners, and we
B certainly kept all the final deal
9 documents. I thin( generally, drafts of
10 things were not retained.
11 a. When you said there was
t2 "guidance given", what do you mean by
13 that?
L4 A. I actually don't remember
15 specifically if we were soft of given that
16 guidance formally or not, but often, at
L7 the end of transactions, I would ask the
18 partner involved, you know, which
19 documents we should retain and which we
20 should give back or, you know, destroy.
2L a. Do you remember having that
22 conversation about this transaction?
23 A. I don't specifically remember
24 talking about that here.
25 a. Now, at the time of this
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2 Q. Did you repoft to people in the
3 law fìrm who were more senior than you?
4 A. Yes.
5 Q. Who did you report to on this
6 transaction?
7 A. On this transaction, Jim Lurie
8 and Alan Dean.
9 Q. At the time, was Mr. Lurie an
10 associate or a partner?
11 A. He was an associate. He may
L2 have been a sort of senior counsel level
13 associate.
14 a. And Mr. Dean was a paftner?
15 A. Yes.
16 a. Did you report to anyone else,
L7 besides those two individuals?
18 A. Not that I remember, those were
19 the only two.
20 a. Did anyone, to your knowledge,
2l repoft to you?
22 A. We may have had a paralegal, but
23 I was generally the bottom of the chain of
24 lawyers,(laughing).
25 a. Okay. Now, when you were at
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2 transaction, the spring of 1998, do you
3 know if you used e-mail?
4 A. Yes, yes.
5 Q. Do you know if you used it to
6 communicate with people outside of Davis
7 Polk concerning the transaction?
8 A. I would think that we did,
9 although I think at that time we were
10 still doing sort of hard copies of
11 documents and hand-delivering them every
12 where.
13 lfs hard to remember when that
L4 exact transition was, but there came a

15 point when eveffiíng was done by e-mail,
16 and I don't think it was yet on this
t7 transaction, but I can't say for sure.
18 a. Okay. Do you know what happened
19 to e-mails relating to this case? Do you
20 know - this matter, do you know if they
2t were saved or archived?
22 A. I don't know.
23 a. Okay. Your involvement in the
24 Sunbeam transaction was in connection with
25 the financing; is that correct?

Page 45

HEATHER M. STACK, MAY 25, 2004
CONFIDENTIAL

ESQUTRE DEPOSmON SERVICES - CHICAGO
312.782.8087 800.708.8087 Fþü,3t2.704.4950

12 (Pages 42to 45)

16dv-000787



1 Stack
2 A. Yes.
3 Q. Do you know if others at Davis
4 Polk did work on behalf of Morgan Stanley
5 on this transaction relating to the merger
6 agreement?
7 A. Not that I am aware of.
B Q. Do you know if others at Davis
9 Polk did work for Morgan Stanley in this
10 matter relating to anything else for
11 Sunbeam?
12 A. I think there was a bank loan at
13 the same time that I did not work on, but
t4 I think there were others at Morgan
15 Stanley -- I'm sorry, at Davis Polk who
16 were working on that.
L7 a. Do you know who worked on that?
18 A. I think the associate was Bill

19 Megevick.
20 a. Did Mr. Megevick also repot to
2l Mr. Lurie and Mr. Dean?
22 A. No, I think there was another
23 partner on it. And, actually, just from
24 looking through a few things yesterday, I
25 think Peter Levin was the paftner.

Page 46

1 Stack
2 meeting anyone specifically in person. I
3 remember talking to lanet Kelley, I guess,

4 a few times, following up on due diligence
5 items, and a few other names ring a bell,
6 but I don't remember specifically who I
7 met or....
B Q. Did you ever speak with
9 Mr. Uzzi?
10 A. Yeah, that name sounds familiar.
11 I believe that he was on at least one
L2 conference call that I remember.
13 a. Did you speak with
t4 Ms. MacDonald, Deborah MacDonald?
15 A. That name doesn't sound
16 familiar.
L7 a. Mr. Kersh, Russell Kersh?
18 A. That name sounds familiar. He

19 may have been on the conference calls I am
20 thinking of, but....
2t a. Mr. Goudis, G-O-U-D-I-S?
22 A. Also, sounds familiar.
23 I don't have any specific
24 recollection of sort of meeting these
25 people but, you know, the names -- I
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2 Q. Did you do any work on the bank
3 loan?
4 A. No.
5 Q. Were Mr. Megevick and Mr. Levin
6 in the corporate and securities -- excuse
7 me, the capital markets and securities
8 area, as you were?
9 A. No, I think they were both in
10 sort of that credit department, both still
11 in the corporate depaftment.
L2 a. I understand.
13 Do you know if anyone from Davis
t4 Polk was involved in Morgan Stanley's
15 efforts to try to find a buyer for
16 Sunbeam?
t7 A. I don't know. I don't know.
18 a. Now, in the work that you did on
19 the Sunbeam transaction, did you ever meet
20 Al Dunlap?
2I A. No.
22 a. Who from the client -- excuse
23 me, who from Sunbeam did you meet, if
24 anyone?
25 A. You know, I don't remember
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1 Stack
2 recognize the names.
3 Q. I understand
4 Now, when you refer to Mr. Uzzi
5 and perhaps Mr. Kersh or Mr. Goudis being
6 on conference calls, do you remember one
7 conference call or more than one
8 conference call?
9 A. I am ceftain there were many
10 conference calls that I was on for this,
11 but the one that I specifically remember
t2 relates to their first quafter, I guess,

13 sales numbers, and I remember a series of
74 conference calls and I believe that at
15 least Mr. Uzzi was on that call and
16 probably the others.
L7 a. You said "a series of calls".
18 Were they all in one day?
19 A. The ones that I remember, yes.
20 a. When you were working on this
27 deal, did you have an understanding of
22 Mr. Dunlap's reputation?
23 A. A little bit, and mostly just
24 from reading about him in the newspapers,
25 and I think he had -- might have had a
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1 Stack
2 book out.
3 Q. Did you read Mr. Dunlap's book?
4 A. I did not.
5 Q. Were you given a copy?
6 A. No. I think I saw it in the
7 windows of bookstores, so....
8 Q. Did you read any of the books
9 about him?
10 A. No.

11 a. Based on what you read or heard,
t2 what was your understanding of
13 Mr. Dunlap's reputation?
L4 A. Well, I think he had sort of
15 just turned around another company and was
16 known for soft of cutting the bottom line
L7 and firing a lot of people. I think they
18 called him "chain saw Al", from what I
19 remember, and that pretty much sums up his
20 reputation I think.
2l a. Did you have an understanding of
22 what he was like to work for?
23 A. I didn't have any personal
24 understanding, butjust from what I read
25 in the newspaper I imagine he would be
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2 showing the work that you had done?
3 A. Yes. I mean, I kept time sheets
4 and ceftainly took notes from time to time
5 in the due diligence investigation.
6 Q. Did you retain any of those
7 notes when the deal was over?
I A. I don't have them now, and I
9 don't remember if I kept any of them.
10 a. Okay, and let me refine that
11 question a little.
L2 I am not asking whether you -
13 A. Mm-hmm.
L4 a. -- have them in your possession,
15 but at the time when the deal was over/
16 did you keep in the file notes showing the
t7 due diligence work that you had done?
18 MR. WISE: What do you mean "the
19 file"?
20 a. Whatever documents were retained
2l by the law firm?
22 A. I don't remember, I don't
23 remember.
24 a. Was it your practice to keep a
25 due diligence file, a file reflecting the

Page 52

Stack
somewhat diffìcult.

a. Okay, but you never encountered
that.

A. No.

a. You referred to his prior
experience. Are you familiar, that was at
a company called Scott Paper?

A. Yeah, I think I have heard about
that, I don't remember much specifically
about it.

a. Aside from what you have heard
since, when you were working on the
transaction, did you do any investigation
or due diligence into what had happened at
Scott Paper?

A. Not that I recall, not that I
recall.

a. Did you ever hear anyone, in
connection with this transactíon, question
whether Mr. Dunlap's turnaround at Scott
Paper was real?

A. Not that I remember.

a. At the time you were working on
this deal, did you keep notes or calendars
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1 Stack
2 due diligence work that you had done?
3 A. I think often I would keep a

4 list of all the documents reviewed. I
5 don't think I generally kept handwritten
6 notes after the transaction was completed,
7 although I don't remember specifically on
8 this one.
9 Q. And the list of documents that
10 you reviewed, do you know if that was
11 retained by Davis Polk after the deal was
tZ over?
13 A. I don't know.
t4 And I, frankly, don't remember
15 preparing one specifically for this deal,
16 either, so....
17 a. I understand.
18 Now, have you, in connection
19 with your tenure at Davis Polk, through
20 August of 2000, ever been asked to
2L contribute to a calendar or chronology of
22 the events?
23 A. No.
24 a. Have you seen a chronology
25 prepared by Davis Polk of what transpired
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1 Stack
2 on this deal?
3 A. I did yesterday, I saw a short
4 chronology.
5 Q. Prior to yesterday, had you seen
6 it before?
7 A. No.
B Q. Prior to yesterday, were you
9 aware that it even existed?
10 A. No.
11 a. So you weren't to your
12 recollection, consulted in connection with
13 putting it together?
L4 A. No, I don't think so.
15 a. When the transaction was
16 concluded, was there a closing dinner?
17 A. I don't -- I don't remember
18 going to one. I don't remember going to
19 one. I don't know if they had one or not.
20 a. Is it customary that there is
Zt one?
22 A. Probably about 50/50 --
23 a. Okay.
24 A. -- on the deals I have worked
25 on.

Page 54
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2 anything.
3 Q. Do you recall any contact in
4 connection with this transaction with
5 investment bankers from Credit Suisse

6 First Boston?
7 A. No, no.
8 Q. I believe you testified earlier
9 that you had done some due diligence of
10 Coleman, you believed you tracked down
11 some information relating to the offering
12 memorandum. Do you know where you did
13 that work?
14 A. I don't remember.
15 a. Was that work limited to the
16 review of documents or did you talk to
17 individuals?
18 A. I don't remember.
t9 I wouldn't be surprised if we
20 had due diligence meetings or calls with
2l folks from Coleman and Sunbeam, but I
22 don't remember anything specific.
23 (Deposition Exhibit 24,
24 chronology prepared by Davis Polk,
25 previously marked for

Page 56
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2 Q. You are aware that the financing
3 that you worked on was, among other
4 things, to help finance an acquisition by
5 Sunbeam of ceftain interests in Coleman.
6 A. Mm-hmm, yes,

7 Q. And I believe, from your prior
B answers, you testified that you were not
9 involved with negotiating or advising
10 concerning that merger.
11 A. Right.
12 a. In connection with the work that
13 you did on this transaction, did you have
L4 any contact with anyone from Coleman?
15 A. I don't remember anything
16 specific.
17 a. Do you remember any contact with
18 anyone from MacAndrews & Forbes or its
19 companies?
20 A. No, I don't remember anything.
2l a. Any contact with the lawyers for
22 MacAndrews & Forbes?
23 A. Who were the lawyers?
24 a. Wachtell.
25 A. Wachtell -- no, I don't remember
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2 identification.)
3 Q. Ms. Stac( I am going to give
4 you whafs previously been marked in a
5 prior deposition as Exhibit 24.
6 Do you recognize this as the
7 chronology prepared by Davis Polk?
B A. Yes, I saw this yesterday, this
9 one.
10 a. And it says at the beginning
11 that it was prepared in response to a lune
tZ 30 subpoena, and the first line recites
13 that it was prepared in August 2000.
14 At that time, you were still
15 employed at Davis Polk?
16 A. Yes, I left in I think the
t7 middle of August, if I remember.
18 a. You'don't remember being
19 consulted about the preparation of this
20 document?
2L A. I don't remember.
22 a. And, likewise, prior to
23 yesterday, you have not seen it before?
24 A. Right.
25 a. Did this document, when you
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1 Stack
2 reviewed it yesterday, refresh your
3 recollection as to ceftain events or
4 things that took place in this matter?
5 A. It looked about right. There
6 wasn't anything specific in here that sott
7 of jogged any memories, ifs soft of a
B relatively general --
9 Q. Okay.
10 A. -- chronologY.
11 a. The first entry at the bottom
12 of the first page, refers to a February 25
13 call and introductory telephone calls. I
74 take it those were received by people

15 other than you?
16 A. I don't remember specifically,
L7 but I am sure that the first call wouldn't
18 have gone to me.
19 a. I understand.
20 A. So....
2L a. Now, using the February 25th
22 entry and the ones that are after, does
23 that help refresh your recollection as to
24 when you became involved in this
25 transaction?

Page 58

1 Stack
2 Q. Ms. Stack, the court repofter
3 has given you what's been marked as
4 Exhibit 207. Have you ever seen that
5 before, to your recollection?
6 A. I don't remember seeing it
7 specifically, but it looks like something
B you would see at the beginning of most
9 transactions.
10 a. Okay. Having now seen this
11 document, does it refresh your
72 recollection whether you actually did
13 pafticipate in an organizationalcall or
14 not?
15 A. Actually, it doesn't, I don't
16 remember that specific call.
L7 a. I'm sorry, you said it does not?
18 A. It does not.
19 a. If you turn to the -- actually,
20 the third page of the exhibit, in the
2L bottom right it has a production number
22 ending with 16.
23 Are you there?
24 MR. WISE: (Indicating), talking
25 about this.

Page 60

1 Stack
2 A. Yeah, I don't really remember
3 specific dates, but seems about right.
4 Q. Okay. The next entry, the item
5 at the top of the second page for March 2,
6 refers to an organizational call with
7 Skadden Arps.
B Do you remember that call?

9 A. I don't remember that call,
10 although it would have been normal for me
11 to have been on it.
t2 a. Okay. Well, let me show you a
13 documenÇ Ms. Stack, that may refresh your
t4 recollection about it.
15 MR. BRODY: Oh, this has not
16 been marked. Please mark this as

77 Éxhibit 207.
18 (Deposition Exhibit CPH 207,
19 document which looks like something
20 you would see at the beginning of
2l most transactions, the third page of
22 the exhibit, in the bottom right, it
23 has a production number ending with
24 16, marked for identification, as of
25 this date.)

Page 59
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2 THE WITNESS: Am I on the wrong
3 page?
4 A. Yes, I was on the wrong page.
5 Got it.
6 Q. The document has two lists of
7 tasks, one for the zero coupon convertible
B and the other for the senior credit
9 facility.
10 You worked on the zero coupon
11 convertible?
L2 A. Yes.
13 a. And you did not work on the
L4 senior credit.
15 A. No.
16 a. The second item is the size of
L7 the offering, 500 million net proceeds.
18 Do you see that?
19 A. Mm-hmm.
20 a. Do you remember any discussions
2l at any time in this transaction about the
22 size of the offering?
23 A. I don't remember anything about
24 that.
25 a. Do you understand that at some
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1 Stack
2 point the anticipated size of the offering
3 changed?
4 A. Yeah. I mean, I saw a coPY I
5 think of the final offering memorandum
6 yesterday, and it was much larger, but I
7 don't remember any discussions about it.
I Q. Okay, you have no understanding
9 as to how the number increased from 500 to
10 whatever it finished at?
11 A. I don't.
12 a. In the structure ofa deal such
13 as this, who decides what the size of the
t4 offering is going to be? Is that a
15 decision for the unden¡rriter or a decision
16 for the issuer, a decision for counsel?
L7 A. In a deal like this, it would
18 generally be a decision made between the
19 company and the unden¡lriters and counsel
20 would be consulted, but generally the
2t underwriters and the company would
22 probably make the decision.
23 a. And, as you sit here, You don't
24 remember any of those conversations.
25 A. No.

Page 62

1 Stack
2 announcement about the first quarter but
3 perhaps an announcement about the fourth
4 quarter --
5 A. Prior year.
6 Q. -- of '97.
7 A. I don't.
B Q. Fair enough.
9 The next item refers to ratings
10 agency -- rating agency presentations.
11 Did you do any work on the rating
t2 agencies?
13 A. Not that I remember, no.
14 a. The next item is sales force
15 presentation. Do you remember doing any
16 work in connection w¡th the presentation
t7 of this deal to Morgan Stanley's sales
18 force?
19 A. No, and we typically wouldnt be

20 involved in that.
2t a. Item G, it refers to
22 institutional investor conference calls.
23 Did you participate in or were you a

24 witness to any such calls?
25 A. No.

Page 64
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2 Q. If you turn to the next page of
3 the document, the tentative time schedule
4 portion.
5 Do you see that?
6 A. Mm-hmm.
7 Q. You participated in items A and
B B, due diligence and drafting sessions?

9 A. Yes, I think so, yeah.
10 a. Did you participate in any of
11 the meetings of the boards of directors?
tZ A. No.
13 a. Did you pafticiPate in anY

t4 events concerning quaúerly earnings
15 announcements?
16 A. No, no.
t7 a. Are you aware of whether Sunbeam
18 made a quafterly earnings announcement
19 during this offering?
20 A. I don't remember it.
2t I would think that they wouldn't
22 have, just because we were so far into the
23 first quafter, but I don't remember
24 specifically.
25 a. I don't necessarily mean an
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2 Q. Between counsel for Sunbeam and
3 counsel for Morgan Stanley, how was
4 division of responsibility made for the
5 drafting of the documents in this
6 transaction?
7 A. I don't remember specific
8 conversations about this, but typically,
9 in a transaction like this, issuer's
10 counsel, so Sunbeam's counsel, would take
11 primary responsibility for drafting the
L2 offering memorandum, and then we would
13 have drafting sessions where the
14 unden¡lriters and underwriters' counsel and
15 the company all pafticipated in it and
16 talked about what it should say.
t7 Unden¡rriter's counsel would typically have
18 responsibility for drafting the
19 underwriting agreement, the registmtion
20 rights agreement, indenture, those soft
2I of -- actually, indenture -- I think the
22 indenture, too -- yeah, documents,
23 governing the underwriting oblígations.
24 a. Do you have a recollection in
25 this transaction of whether that division
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1 Stack
2 of responsibility was followed?
3 A. Um - I think it generallY was.

4 I remember that we worked on the
5 underuriting agreement and the
6 registration rights agreement. I know
7 that we all participated in drafting
8 sessions. I think Skadden, primarily, did
9 the actual pen-to-paper drafting of
10 those -- of the offering memorandum. I am

11 sure there may have been sections -- there
tZ is probably an underwriting section in
13 there that Morgan Stanley or Davis Polk,

14 on Morgan Stanley's behall may have

15 drafted or provided.
16 a. You can put document 207 aside.

L7 A. Okay.
18 a. Ms. Stack, I am going to show

19 you some documents that I think we can

20 make quick work of.
2t (Deposition Exhibit 140,
22 document with handwriting, previously
23 marked for identification.)
24 a. The first document I have given

25 you has previously been marked as Exhibit

Page 66
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2 done this.
3 Q. okay.
4 A. I wouldn't - it's probably
5 something more the company's counsel would
6 do, and I was usually on the underwriter's
7 side, so....
I Q. You can put that document aside.
9 A. Okay.
10 (Deposition Exhib¡t t41, draft
11 document with handwriting, previously

L2 marked for identification.)
13 a. I show you another draft ofthe
t4 document, that same document, Ms. Stack.

15 A. Thanks.
16 a. And my question for you is
L7 similar. Have you ever seen this document
18 before?
19 A. I don't think so, no.

20 a. And, again, do you recognize the
2l handwriting on the document?
22 A. No.
23 a. Okay. Put that one aside,
24 please.
25 A. Okay.

Page 6B

1 Stack
2 L4O. Have you seen that document before?

3 And exclude -- I mean prior to yesterday,
4 if you had seen it YesterdaY.
5 A. Um -- I do not remember seeing
6 it.
7 Q. Do you recognize the handwriting
I on the document as being the handwriting
9 of someone you know?
10 A. No.
11 a. In your work at Davis Polk, were
LZ you ever involved -- do you know if your

13 firm was ever involved in reviewing
t4 proposed questions and answers for a

15 company to use in communication with the
16 press or with investors?
L7 A. Um -- I don't remember on this
18 transaction.
19 I, frankly, don't ever reallY

20 remember looking at questions for the
2l press you said?
22 a. The press or institutional
23 investors or analysts, people outside the
24 company.
25 A. I don't remember ever having
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2 Q. I have two more. -- I'm sorry,
3 I may not have explained, for the record,
4 the document I have just given you. It's
5 previously marked as Exhibit 141.

6 (Deposition Exhibit 142,

7 document with handwriting, previously

8 marked for identification.)
9 Q. And now I have given you what's
10 been marked as 142.
11 Do you recognize this as

12 something you have seen before?
13 A. Not before todaY, no.

14 a. And do you recognize the
15 handwriting?
L6 A. No.
L7 a. Okay, put Exhibit 142 aside.
18 (Deposition Exhibit 143,
19 document which has no handwriting, it
20 appears to be a final or near-final
2L version of previous marked documents,
22 previously marked for
23 identification.)
24 And the last one in the series
25 is Exhibit 143, marked in prior
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1 Stack
2 depositions. The document has no
3 handwriting, it appears to be a final or
4 near-final version of the other ones I
5 have shown you.
6 A. Mm-hmm.
7 Q. Have you ever seen this before?
B A. No.

9 Q. Okay. You can put that aside.
10 Now, we have -- in some of Your
11 prior answers, you have talked about the
12 work that was done in drafting. And I
13 believe you said that Skadden Arps, as the
t4 company counsel, was primarily responsible
15 for the offering memorandum?
16 A. Yes.
L7 a. And Davis Polk participated in
18 drafting sessions and made suggestions.
19 A. Yes.
20 a. Who on behalf of Davis Polk
2l participated in those drafting sessions?
22 A. I think generally Alan, Jim, and
23 myself were probably all there. I think
24 Alan and Jim did most of the talking.
25 a. Do you remember whether you ever

Page 70
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2 Q. Tyrone Chang?
3 A. That name sounds familiar. I
4 can't tell you if he was at any drafting
5 sessions, I don't know.
6 Q. Andrew Savarie, or Savarie?
7 A. I don't remember that one.
I Q. Aside from Mr. Tyree, do you
9 remember meeting any other Morgan Stanley
10 individuals in connection with this deal?
11 A. Not that I -- there was - there
t2 was a junior person, I think Shawnee?
13 a. Shawnee Boone?
14 A. Yeah, yeah, and I think she was
15 generally around. I wouldn't have
16 remembered her name but for the fact that
L7 I saw it yesterday on a list, I thinÇ but
18 otherwise I don't remember anyone
19 specifically.
20 a. Okay. And I take it no one from
2L MacAndrews & Forbes or Coleman attended
22 these sessions.
23 A. I don't think so.
74 a. Ms. Staclç if you look at the
25 chronology that's been marked as Exhibit
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2 spoke up at any of those meetings?
3 A. I don't remember anything
4 specific.
5 Q. Do you know if employees of
6 Morgan Stanley ever attended any drafting
7 session?
8 A. Um -- yeah, I remember that John
9 Tyree was generally around at most
10 meetings that we had. He is the person

11 that I remember most from Morgan Stanley
LZ a. Aside from Mr. Tyree, do You
13 remember any other Morgan Stanley
t4 individuals attending a drafting session?
15 A. I don't,
16 I think there may have been a
L7 junior person with him, but I don't
1B remember who, who that was. I don't
19 remember anybody else.
20 a. Okay. Let me mention some
2L names/ and see if you remember them
22 attending drafting sessions.
23 Do you remember Mr. Webber,
24 Joshua Webber?
25 A. I don't remember.

Page 7l
1 Stack
2 24, there are a number of entries that
3 reference drafting sessions. And I refer
4 you to -- there is a reference on March
5 L2, I believe there are earlier
6 references, March 5th there is a reference
7 to a draft offering memomndum being
B communicated.
9 Do you remember --
10 MR. WISE: March 5th says that
11 Davis Polk transmitted an
I2 underwriter-prepared portion of the
13 draft offering memorandum.
14 MR. BRODY: Thankyou.
15 a. Do you remember participating in
16 any drafting sessions on any particular
17 dates?
18 A. No, I don't.
19 a. As your counsel pointed out, on
20 March 5, Davis Polk communicated --
27 transmitted certain underwriter-prepared
22 portions of the draft offering memorandum.
23 Did you have any role in drafting those
24 portions?
25 A. I don't remember.
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1 Stack
2 Q. Do you remember any discussions
3 about them?
4 A. No, I don't remember anYthing
5 about that.
6 (Deposition Exhibit CPH 11,

7 March 9, communÍcation from
B Mr. Tyree, previously marked for
9 identification.)
10 a. Ms. Stack, I have given You what
11 has been marked in a prior deposition as

12 CPH Exhibit 11, which is a March 9,

13 communication from Mr. TYree.

14 Have you ever seen this before?
15 A. (Pause,)
16 I don't remember it. I wouldn't
L7 be surprised to know that I had seen it,
18 but I don't remember this.
19 a. Well, it's shown as being sent
20 to Mr. Dean, who was the partner in your
2l firm.
22 A. Mm-hmm.
23 a. Do you remember receiving anY

24 draft riders from Mr. Tyree?
25 A. Not specifically, but it
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2 identification, as of this date.)
3 MR. BRODY: Sorry, counsel, I
4 only have one extra copy of that, but
5 I don't expect to spend a lot of
6 time.
7 Q. Ms. Starlç I have given you
8 what's been marked as Exhibit 208. And I
9 am just going to ask you some questions
10 primarily about the beginning although, as

11 you see, there is a lengthy attachment
t2 provided.
13 A. Mm-hmm.
14 a. If you turn to the second page

15 of the document, there is a distribution
16 list, and you were one of the individuals
L7 on the distribution list from Davis Polk;
18 is that correct?
19 A. Yes.
20 a. And you have previously
2t described Mr. Dean, Mr. Levin, Mr. Lurie,
22 Mr. Megevick. I would like to ask you
23 about a couple of the other individuals.
24 A. Okay.
25 a. Who is Po Sit, P-O S-I-T?
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2 wouldn't be unusual.
3 Q. Do you know what involvement
4 Mr. Tyree had in proposing language to the
5 offering memorandum? Mr. Tyree or others
6 at Morgan Stanley.
7 A. Um - I don't really remember
I anythingspecifically.
9 I mean, typically, we would all

10 sort of participate in drafting together
11 and the bankers often put together certain
tZ pieces of disclosure for everyone's
13 consideration.
t4 a. Do you remember if Mr. TYree or
15 others at Morgan Stanley were concerned
16 about particular points in the offering
17 memorandum?
18 A. I don't remember anYthing
19 specific.
20 MR. BRODY: Please mark this as

21 208.
22 (Deposition Exhibit CPH 208,
23 document, on the second page there is

24 a distribution list, with a lengthy
25 attachment provided, marked for
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2 A. He is a tax partner at Davis
3 Polk.
4 Q. Do you know what Mr. Sit's
5 responsibility was on this transaction?
6 A. I don't remember specifically,
7 but I think there are certain tax
8 consequences to this sort of security that
9 we had to consult with him on.
10 a. Do you remember if he attended
11 any of the drafting sessions?
t2 A. I don't remember.
13 a. The next individual I would like
74 to ask you about is Alexander Kwit,
15 K-W-I-T.
16 Is Mr. Kwit a Davis Polk person?
t7 A. Yeah, he was an associate, I
18 think maybe a year or two senior to me.
19 although I don't remember him being very
20 involved in this transaction.
2I a. Do you know if he is still with
22 Davis Polk?
23 A. I don't know.
24 a. Do you remember what involvement
25 he had in the deal, if any?
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1 Stack
2 A. I don't. I don't -- I don't
3 remember him being involved in this one,
4 actually.
5 Q. Okay. The two individuals below
6 you, Charles -- how is that pronounced,
7 S¡--
I A. Yeah, I don't know him, I don't
9 remember who he is.

10 a. You don't remember his
11 involvement in the deal?
L2 A. No.

13 a. And Gail Flesher?
L4 A. Gail, she is a paftner at Davis
15 Polk in the environmental group. I don't
16 remember specifically consulting her, but
L7 it would be pretty typical to have an
18 environmental person consulting on due
19 diligence issues or disclosure issues, if
20 that were appropriate.
2t a. Okay. Two groups above You,
22 Sunbeam and Morgan Stanley, do you
23 remember the Sunbeam people, either
24 Mr. Gluck or Ms. Kelley or others,
25 attending the drafting sessions?
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2 drafting sessions?
3 A. I don't remember specifically if
4 they were there. It would have been
5 pretty common for them to have been there,
6 but --
7 Q. But you don't know, one way or
B the other?
9 A. I don't remember.
10 I remember that -- I remember
11 they were at the printer, I remember Larry
tZ Bornstein.
13 a. Do you remember ever meeting
14 Mr. Harlow?
15 A. Not specifìcally.
16 a. Okay, fair enough.
t7 Turn to the beginning of this
18 document, the first page, sent from the
19 letters at Skadden Arps. It recites that
20 it's a fìrst draft, and then, in the
2I second sentence, it states that: "The
22 various sections of the offering
23 memorandum prepared by Skadden Arps and
24 Davis Polk have not been reviewed or
25 discussed with their respective clients",
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2 A. You know, I don't remember
3 specifically if they were at the sessions.
4 I remember Janet Kelley's name came up
5 quite a lot, so it's possible she was
6 there, I just don't remember.
7 Q. Do you remember her Position at
8 the time?
9 A. I think she was a lawYer at
10 Sunbeam in-house.
11 a. And then the next group is the
12 Morgan Stanley individuals. Looking at
13 those names, has that refreshed your
L4 recollection as to who attended the
15 drafting sessions?
16 A. John Tyree is really the only
t7 name on there that I remember as having a
18 lot of involvement.
19 a. Okay. Then you go to the bottom
20 of this list, Afthur Andersen is
2l identified, the names Phil Harlow and
22 Larry Bornstein.
23 A. Mm-hmm.
24 a. Do you remember if individuals
25 from Arthur Andersen actually attended the
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2 and so on.
3 Is it your understanding that
4 portions of the offering memorandum were
5 drafted by Davis Polk?
6 A. I don't remember specifically.
7 Again, it would have been pretty common
I for at least the underwriting section to
t have come from Davis Polk, and maybe in
10 the form of the cover (indicating) page,
11 that sort of thing.
LZ a. Did you personally draft them?
13 A. I don't remember.
L4 a. Do you remember any portion of
15 the offering memorandum that you were
16 initially charged with drafting?
L7 A. I don't remember.
18 a. Now, turning to the drafting
19 sessions that you do remember, do you
20 remember any pafticular issues being
2t raised by Morgan Stanley as items that
22 needed to be put in the draft or taken out
23 ofthe draft?
24 A. I really don't remember anything
25 specific.
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1 Stack
2 I have been to manY manY
3 drafting sessions on manY deals.
4 Q. I understand.
5 A. It's hard to remember
6 specifically.
7 Q. If you return to the chronologY
B that we have marked, at March 12 there is

9 a reference to a drafting session at
10 Skadden and accounting due diligence
11 calls.
12 Did you PafticiPate in those
13 accounting due diligence calls, to your
L4 recollection?
15 A. I don't remember specifically,
16 but it would have been pretty ordinary
L7 course for me, or at least others from
18 Davis Polk, to have PafticiPated.
19 a. I will have some documents about
20 that in a moment, but do you remember any
2l issues raised by the accountants that
22 found their way into the offering
23 memorandum that were discussed, as

24 inseftions or deletions from the offering
25 memorandum?
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2 next number is, 209?
3 (Deposition Exhibit CPH 209,
4 preliminary version of the
5 prospectus, marked for
6 identification, as of this date.)
7 Q. Ms. Stack, I have given you what
I has been marked as Exhibit 209. Do you

9 recognize this as the preliminary version
10 of the prospectus?
11 A. Yeah, it looks like the red
L2 herring, yes.
13 a. And the type on the left, which
t4 is a littfe chopped off by copying, that's
15 the indication that it's a preliminary
16 draft?
L7 A. Right, that and the (indicating)
18 "subject to completion" line at the top in
19 the center.
20 a. Okay. And you understand this
2I to be the -- what's referred to as the
22 "red herring"?
23 A. Yes, it looks like it, yeah.
24 They are usually -- it's usually a book
25 taped down, so it's hard to tell, but I
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2 A. I don't remember anYthing
3 specific.
4 Q. The next item on your
5 chronology -- on the Davis Polk

6 chronology, says: "Offering
7 memorandum" -- "Offering memo reds subject
8 to completion distributed". Do you know
9 what that means?
10 A. Yes, ifs the preliminary
11 offering circular that you send to
tZ investors.
13 a. And, by "red", do you have an
t4 understanding what that means?

15 A. Yes, the -- well, it's not on
16 here.
t7 There is a -- there is usuallY a
18 red type along the side that says it's
19 subject to the completion, and thafs why
20 they are called "reds".
2L MR. BRODY: I have to mark that
22 one, too, I'm sorry. I thought
23 everything had been previouslY

24 marked.
25 Can we mark that as whatever our
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2 assume this is it.
3 Q. I understand.
4 lf you look at this document at
5 the top, it indicates that the total
6 amount is $1.3 billion. Do you understand
7 that to be the amount of the securities at
I maturity?
9 A. Yes, I think that's what is

10 offered.
11 a. And the proceeds to Sunbeam
t2 obviously from the offering would be less;

13 is that correct?
14 A. Yes. It depends on what they
15 sell the prices to the public of those
16 securities.
t7 a. Well, these bonds were zero
1B coupon bonds?
19 A. Mm-hmm.
20 a. So the amount at issuance would
2t be substantially less than the total value
22 ofthe bonds?
23 A. Yeah, I believe that's right.
24 a. And if you turn to the page

25 that's page 23 of the document, it's Bates
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1 Stack
2 stamped CPH 1348426.
3 A. Okay.
4 Q. There is a table setting forth
5 the use of proceeds, the sources and uses
6 of proceeds, and the proceeds from this
7 debenture offering as of the date of the
B red herring was $500 million; is that
9 correct?
10 A. Yes.
11 a. So between the time you guYS

12 first started working on the deal and the
13 date the red herring was distributed, the
t4 amount of the offering had not changed, it
15 was still 500 million.
16 A. Well, I think -- I mean, they
17 are offering $1.3 billion of bonds; right?
18 I think the proceeds --
19 a. I asked the question badly.
20 A. Sorry.
2L a. From the beginning of the deal
22 until the date of this red herring, the
23 proceeds were anticipated to be 500
24 million; is that correct?
25 A. Gosh, I don't remember, but I
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then is rather vague. I am wondering
whether she is the best witness to
get this sort of information as to
what people attended and what the
amounts of the offering were. She
was the junior associate at
underwriter's counsel. I assume you
are taking witnesses who actually
know the answers to these questions.

MR. BRODY: Well, we are taking
witnesses who should know the answers
to these questions.

MR. WISE: Well, you have got
someone here who was in her first
year with the firm. Obviously, you
are free to ask her her recollections
of any events or meetings she
attended, maybe she will remember
something that somebody else hasn'Ç
but questions going to the structure
of the deal and so on, I -- aga¡n, if
you want to, we are here, but I think
it's a little bit of a waste of all
oi our time, because she is probably

1

2
3

4
5

6
7

I
9

10

11

12
13

t4
15
16

17
18
19

2A

2L
22
23
24
25
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2 think I just saw something that said that.
3 Q. Okay.
4 A. One of the things -- sorry.
5 Q. Let me ask the question a little
6 less -- with less complexity.
7 As of the date this offering
8 memorandum was issued in its preliminary
9 form, on March 16, 1998, the pafties were
10 still anticipating raising $500 million
11 for Sunbeam through this offering.
L2 A. Yes, about 500 million, thafs
13 what it looks like.
t4 MR. WISE: You are basing that
15 on what you are reading?
16 THE WITNESS: Yes, exactly.
L7 MR. WISE: You can -- obviously,
18 this is your deposition, you can take
19 it any way you want. Ms. Stack
20 worked on this transaction some six
2l years ago, and it should be apparent,
22 from the last hour's worth of
23 questioning, her recollection of this
24 as opposed to the scores of other
25 transactions she has worked on since
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one of the least able to answer those
questions.

MR. BRODY: I understand your
statement. I will be coming back to
this point when i show her other
documents that were circulated to
her, and we will see what she
remembers about the changes.

MR. WISE: Okay.

a. Ms. StacÇ do you remember any
conversations with lndividuals from Morgan
Stanley about whether this offering was
fully subscribed?

A. No, I don't remember.

a. You can put that document aside
for a moment.

You referred to documentary due
diligence that you performed in this
transaction. What does it mean to you to
pedorm due diligence?

A. Again, just to, you know, read
through documents, contracts, to make sure
that the transaction we are about to
pedorm doesn't have any impact on it, to
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1 Stack
2 make sure that we have all the material
3 information that we need to include in the
4 offering memorandum.
5 Q. And do you have an understanding
6 as to what the purpose is for the due
7 diligence that you performed in this
B transaction?
9 A. Again, I think it's. you know,
10 to make sure and confirm that everything
11 we have got in the offering document is
12 correct and make sure we have got
13 everything for investors.
14 a. I'm sorry, I didn't hear the
15 last paÉ.
16 A. Make sure that we have got
17 everything that investors needs to know.
18 a. okay.
19 A. You know, there are obviously
20 many conversations with the company/ as
2l well, the documentary due diligence is

22 sort of in addition to that to confirm
23 everything that's said.
24 a. Okay, and your involvement was
25 limited to the documentary due diligence;
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2 due diligence that were the responsibility
3 of the law firm and others that were the
4 responsibility of the bank?
5 A. We generally participated in
6 things together. As far as reviewing
7 documents, ceftainly the lawyers were
B involved in that. I don't remember if
9 there may have been a person from Morgan
10 Stanley participating in that or not.
11 Sometimes you would have a junior person
L2 from the investment bank come to the -- do
13 the document review as well. I don't
L4 remember if that happened here.
15 a. Before you began working on this
16 deal, what training had you received in
17 how to perform due diligence?
18 A. We had a general training
19 session when we first arrived at Davis
20 Polk. They talked about, you know, the
2l things to do and look for, one of those
22 things that's hard to teach you how to do
23 until you have actually done it once, but
24 I had worked on a few transactions before
25 the Sunbeam transaction, so....
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is that correct?

A. I don't really remember. It
wouldn't have been unusual for me to also
have pafticipated in the management
discussions and meetings, but I don't
remember anything specific.

a. I'm sorry, did you say would or
would not have?

A. It would have been pretty normal
for me to have participated --

a. Okay.
A. -- along with the more senior

members of the Davis Polk team.
a. Now, at the time you were

working on this transaction, you
represented the investment banker.

A. Yes, the bank, Morgan Stanley.

a. How did the responsibiliÇ for
performing due diligence -- how was it
divided between Morgan Stanley and Davis
Polk?

A. We all -- we all performed due
diligence.

a. Were there particular areas of
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2 Q. Do you remember issues coming up
3 in peforming due diligence that you had
4 to take to someone more senior than you at
5 the law firm?
6 A. In due diligence generally or
7 due diligence on this transaction?
I Q. On this transaction.
9 A. I don't remember anything
10 specific, but it was often the case that I
11 would see something and hadn't have heard
12 a reference to it before, so I would raise
13 it to the attention of someone more senior
L4 or I had to ask for additional
15 documentation to clarify it, so that would
16 have been pretty standard, but I don't
17 remember it specifically on this one.
1B a. So you don't remember any issues
19 that came up?
20 A. No.
2l a. Did you ever review or were you
22 made aware of whether Morgan Stanley had
23 manuals or procedures for performing due
24 diligence?
25 A. I don't know.
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1 Stack
2 MR" BRODY: We have been going
3 for a while. Why don't we take a

4 break now, if that's accePtable.
5 MR. WISE: Sure.
6 THE LEGAL VIDEO SPECIALIST:

7 Okay. The time is now 11:13, and we
B are off the record.
9 (Recess taken.)
10 THE LEGAL VIDEO SPECIALIST: ThC

11 time is 11:25, and we are back on the
12 record.
13 a. Ms. Stack, before we broke, we
L4 were talking about due diligence --
15 A. Yes.
16 a. -- and the division of
t7 responsibility on due diligence between
18 Morgan Stanley and its counsel.
19 Who at Morgan StanleY Performed
20 due diligence on this deal that you

2L remember?
22 A. I don't remember specifically.
23 Again, I remember that lohn Tyree was
24 around at most meetings and calls, so,

25 presumably he was a Paft of it, but I
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2 specifics of it.
3 Q. Do you remember the names of any
4 management people you met with?
5 A. No. Again, you know, I
6 remember -- recognized some of the names
7 you read earlier from the phone calls, but
B I don't remember who was present at any of
9 the sessions.
10 a. I am going to ask you about some
11 specific topics, and my question is going
L2 to be do you remember what due diligence
13 was done in these areas.
t4 A. Okay.
15 a. What due diligence do you
16 remember being done into Sunbeam's sales?
L7 A. The only thing that I
18 specifically remember is a phone call on
19 the night before pricing, talking about
20 how their sales were going to go in the
2L first quarter.
22 Othennlise, I don't remember
23 specifically all the meetings or anything
24 leading up to that.
25 a. Okay, we will return to that
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2 don't remember anyone else.
3 Q. Aside from Mr. Tyree, You don't
4 remember anyone else involved in due
5 diligence?
6 A. I just don't remember, no.
7 Q. Do you know what due diligence
8 Morgan Stanley performed?
9 A. Um -- again, there were
10 definitely sort of meetings, management,
11 due diligence meetings, where we asked
12 questions. I think Morgan Stanley
13 typically sent over a request list of
t4 financial items that they reviewed, that
15 we had less of a role in reviewing, just
16 by the nature of our jobs but, otherwise,
L7 I don't remember specifically anything
18 else.
19 a. You referred to meetings of
20 management. As you sit here, do you

2I remember who from management Morgan
22 Stanley and/or Davis Polk met with in

23 connection with due diligence on this
24 deal?
25 A. I really don't remember the
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2 call in a moment. But, aside from that,
3 do you remember anything else -
4 A. No.
5 Q. -- about sales?
6 A. No, nothing specific, no.
7 Q. Do you remember any due
I diligence into Sunbeam's earnings per
9 share or earnings?
10 A. I don't remember anything, no.
11 a. Do you remember any due
L2 diligence into Sunbeam's practices
13 involving revenue-recognitionorbill-and-
14 hold transactions?
15 A. I don't remember anything
16 specifìc about it.
t7 a. Do you remember anything in
18 general on that topic?
19 A. I think I remember it being
20 mentioned but, beyond that, I just don't
2t remember.
22 a. Do you remember any due
23 diligence done into whether Sunbeam had
24 accelerated sales from 1998 into prior
25 periods?
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1 Stack
2 A. You know, I think I looked -- I
3 may have looked at something yesterday
4 that talked about that but, beyond thaÇ I
5 didn't really remember anything from that
6 time.
7 Q. Do you remember what you looked
B at that referenced that?
9 A. Actually, I don't.
10 I just looked at that YesterdaY,
11 if that tells you anything, but I think
tZ there was an issue if they had sold some
13 things that were recognized in the fourth
14 quafter that may have been accelerated
15 sales, I don't remember exactlY.
16 a. But, as you sit here, do You
17 remember any work that was done -- due
18 diligence work that was done, at the time
19 of the deal on that topic?
20 A. No, no.
21 a. Do you know if anyone from
22 Morgan Stanley or Davis Polk did any
23 investigation into the extent to which
24 Sunbeam was managing its earnings?
25 A. I don't know. But, again, as
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2 documents at Skadden". I believe you
3 testified that you reviewed documents at
4 Skadden?
5 A. Yes, that was probably me,
6 but --
7 Q. Was there a document repository
I there?
9 A. Um -- I think there was a room
10 set up where they had a lot of documents,
11 yes.
t2 a. Having seen that document, does
13 that refresh your recollection as to who
14 else might have been involved in that due
15 diligence effort, either for Morgan
16 Stanley or Sunbeam or anyone else?
17 A. I just don't remember who else
18 was there.
19 a. The next item on March 9th:
20 "Due diligence meeting at Skadden". Do
2t you remember a due diligence meeting at
22 Skadden?
23 A. Um -- yeah, I vaguely remember a

24 meeting there.
25 I mean, you have a big due
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2 the junior person, I probably wouldn't
3 have been involved in those discussions.
4 Q. Okay. And you testifìed earlier
5 about Mr. Dunlap's reputat¡on with
6 companies. Do you know if anyone did any
7 work, either at Davis Polk or at Morgan
B Stanley, looking into how Mr. Dunlap and
t his management team had restructured
10 Sunbeam in his time there?
11 A. I don't know. I don't know.
L2 a. Now, if you look at the document
13 that's been marked as Exhibit 24, there
14 are a number of entries that refer to due
15 diligence meetings, and I am just going to
16 ask you what you remember about them, if
L7 anything.
18 March 6 references: "Due
19 diligence conference calls with Sunbeam
20 re: acquisitions and environmental
2I issues". Do you remember anything that
22 was discussed at that meeting?
23 A. No.
24 a. The next entry is March B. It
25 refers to: "Due diligence review of
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2 diligence meeting on every deal that you
3 work on, so it's hard to distinguish.
4 Q. Focusing on this deal --
5 A. Mm-hmm.
6 Q. -- do you remember who was
7 there?
I A. I don't remember specifically.
9 I mean, I could speculate but I don't
10 remember.
11 a. Do you remember anything that
12 was discussed at that meeting?
13 A. Again, I could tell you those
t4 are types of things that we would
15 typically discuss, but I don't remember
16 anything specific.
17 a. I am asking for your
18 recollection, your recollection is what I
19 am asking.
20 A. No.
2L a. Are there any documents, notes
22 or documents, that you are aware of that
23 would refresh your recollection as to what
24 was discussed at the due diligence
25 meetings we have addressed?
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2 A. Not that I am aware ol no.
3 Q. The next item on March 10th
4 refers to: "Due diligence conference
5 calls with First Aleft, Signature, and
6 Sunbeam".
7 Do you remember if you
B participated in those calls?

9 A. I don't. I don't remember
10 specifically.
11 It sounds like something I
12 probably would have done, but....
13 a. Focusing on the call with
14 Sunbeam, do you remember anything that was
15 discussed with Sunbeam?
16 A. No.
L7 a. And are there any documents that
18 would refresh your recollection as to what
19 happened in that call, that you are aware
20 ofl.¡

2L A. Not that I am aware of, no.

22 a. Okay. March 11, there is a
23 reference to an additional due diligence
24 call with Skadden. Do you remember if you
25 were on that call?

Page 104

1 Stack
2 Q. Do you recall pafticipating in
3 an accounting due diligence call in this
4 matter?
5 A. I don't remember it, no.
6 Q. Do you know if it was held?
7 A. I don't remember it
8 specifically.
9 I would assume that it was, but
10 it's pretty standard on deals.
11 (Deposition Exhibit 123,
tZ document, the first two pages is a
13 memorandum from Lawrence A.

t4 Bornstein, at Afthur Andersen,
15 previously marked for
16 identification.)
t7 a. Ms. Stack, let me show you
18 another Exhibit. It's previously marked
19 as Exhibit 123.
20 MR. BRODY: Counsel.
21 a. And before you spend a lot of
22 time looking at it, let me just walk you
23 through it.
24 The first two pages of this
25 exhibit is a memorandum from Larry
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A. I don't remember.

a. And, again, anything that might
refresh your recollection about that?

A. Not that I am aware of.

a. The March 12th entry refers to:
"Coleman due diligence calls". Do you

remember any Coleman due diligence calls?
A. Again, not specifically.

a. Do you remember anything in
general that was discussed with Coleman?

A. No, no.

a. And then the last sub-entry of
March 12th refers to "accounting due
diligence calls". Based on your
experience in doing transactions, what are
"accounting due diligence calls"?

A. Um -- generally, calls that the
undenvriters and their counsel have with
the company's accountants, often outside
the presence of the company, so that you
can hopefully get a more robust answer to
the questions and just ask about the
company's accounting practices generally
and any issues that the accountants see.

22
23
24
25

103Page

21
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2 Bornstein, Lawrence A. Bornstein, at
3 Arthur Andersen, and then the third and
4 fourth pages of the exhibit is something
5 else, and I would like you to staft there.
6 A. On the third page?
7 Q. Third and fourth.
I A. Okay.
9 Q. It appears to be some sort of
10 agenda or list.
11 A. Correct.
12 a. Stafting on the third and fou¡th
13 page, have you ever seen that before?
t4 A. I don't remember this one
15 specifìcally, but it looks like a lot of
16 accounting due diligence-type questions
17 that we would ask.
1B a. Having seen this document, does
19 it refresh your recollection whether, in
20 fact, you participated in an accounting
2l due diligence call on this transaction or
22 not?
23 A. (Pause.)
24 No, I am afraid not.
25 a. Do you recognize the
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1 Stack
2 handwriting?
3 A. No.
4 Q. Now, if you turn to the first
5 two pages of the document, and I would ask
6 you to read to yourself the first three
7 paragraphs. And then tell me when you
B have done that.
9 A. (Pause.)
10 Okay.
11 a. Okay. Now, having read that,
12 does that refresh your recollection
13 whether, in fact, you participated in the
t4 accounting due diligence calls?
15 A. I don't remember participating.
16 a. Do you remember being advised by
17 Mr. Lurie, Mr. Tyree, or others about what
18 happened in that call, if indeed it took
19 place?
20 A. No, I don't remember.
2l a. Iam goingtoaskyouabouta
22 couple of items here, and let me just
23 indicate what I understand to be the
24 testimony of others, but the numbered
25 items here, 1 through 17, appear to

Page 106
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2 that task yourselP
3 A. No.
4 Q. Item 8 appears to relate to the
5 question: "How aggressive is the company
6 in its accounting policies?" To which the
7 answer appears: "On a scale of 1 to 10,
I around a 5 or 6." Do you remember that
9 type of discussion being held in
10 connection with this deal?
11 A. No, I don't.
t2 a. Do you remember any follow-up by
13 Davis Polk or Morgan Stanley into Arthur
L4 Andersen or the company's accounting
15 policies or practices?
16 A. No, I don't remember anything
17 about this.
18 a. Now, the document I have given
19 you, marked as Exhibit 123, recites that
20 the accounting due diligence call was on
2I March 12, which is the same date in the
22 Davis Polk chronology, that we have marked
23 as Exhibit 24.
24 A. Mm-hmm.
25 a. You previously, in one of your

Page 108

1 Stack
2 correspond to the numbered items in the
3 agenda. And, you know, since I was not on
4 the call I can't represent to you that
5 that, in fact, was the case, but I am
6 going to ask you about item 3 and item L
7 And item 3 appears to relate to the
I question: "Anything peculiar to the
9 company that is not generally the way the
10 industry accounts for: A, revenue
11 recognition; B, capitalizing costs versus
t2 expensing deferring costs", and you see

13 the answers on the first page of the
t4 exhibit.
15 Does that refresh your
16 recollection about any discussion in
L7 connection with this deal relatìng to
1B Sunbeam'sbill-and-hold practices?

19 A. No.
20 a. Do you know if anyone at Morgan
2L Stanley or Davis Polk was charged with
22 doing fufther investigation into
23 bill-and-hold?
24 A. I don't know.
25 a. You don't remember being given

Page 107
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2 answers, described a "comfort letter".
3 What is a "comfort letter"?
4 A. A "comfort letter" is a letter
5 issued by the accountants stating that
6 they audited the company's financials for
7 the prior year and saying that they
8 reviewed the company's interim fìnancials
9 since their audit and have performed
10 ceftain procedures on them, and then they
11 also go through the document, the offering
L2 document, and circle various numbers and
13 tie those back to either the company's
t4 accounting policy -- or, accounting
15 records or do some soft of calculation on
16 them to make sure that they tie to the
17 company's numbers.
18 a. In your experience at Davis
19 Polk, were comfoft letters Çpically
20 provided in connection with offerings?
2L A. Yes.
22 a. Do you know if a comfort
23 letter -- if Afthur Andersen provided
24 comfort letters in connection with the
25 zero coupon convertible senior
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1 Stack
2 subordinated debentures?
3 A. Yes, they did. I actuallY saw
4 it yesterday.
5 Q. Do you know when Morgan StanleY
6 or Davis Polk received the comfoft letter?
7 A. I don't know when we received
I it.
9 lt's typically dated the same
10 date as the final offering memorandum,
11 which is the pricing date.
12 a. Is it typical that the
13 accountants provide a draft prior to
L4 pricing?
15 A. Generally, yes.

16 a. Do you know if, in this case,
77 Arthur Andersen provided a draft of its
18 comfoft letter to Morgan Stanley or to
tg Davis Polk?
20 A. I don't remember.
2I a. Aside from any due diligence
22 that was done in connection with this
23 call, (indicating) - well, let me
24 withdraw that.
25 We have now had a chance to look

Page 110
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2 (Deposition Exhibit CPH 210, fax
3 Ms. Stack sent to Mr. Freed at
4 Skadden Arps, marked for
5 identification, as of this date.)
6 MR. BRODY: Counsel.
7 Q. Ms. Stack, I have given you
B what's been marked as Exhibit 210. Do you
9 recognize this as a document that you
10 sent?
11 A. It looks like a document I sent.
12 I don't remember it, but yes.

13 a. Do you understand it to be a fax
L4 you sent to Mr. Freed at Skadden Arps?
15 A. Yes.
16 a. The document recites what you
L7 are asking for. Do you have a

18 recollection as to why you requested the
19 information that you requested in Exhibit
20 210?
2l A. I don't remember it but, in
22 reading it, it's just probably things that
23 were missing from the due diligence room
24 or items that were mentioned that I didn't
25 get to read while I was there.

Page 112
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2 at the Davis Polk chronology in Exhibit
3 123. After having looked at those, does
4 that refresh your recollection about any
5 accounting due diligence done on this deal
6 by you or others?
7 A. No, it doesn't.
S Q. Aside from what maY be recited
9 in the documents I have shown you, do you

10 have any understanding of any follow-up or
11 accounting due diligence done in
L2 connection with this deal?
13 A. No. As I said before, the onlY
!4 thing I remember is that call the night
15 before pricing about the company's sales.
16 I suppose you could classify that as

L7 "accounting due diligence".
18 a. Okay, we are going to get to
19 that momentarily. We have one more
20 document to show you before we fìnish up
2L on this topic.
22 MR. BRODY: 210?
23 THE COURT REPORTER: YCS.

24 MR. BRODY: Please mark that as

25 Exhibit 210.

Page 111

L Stack
2 Q. In your first sentence, you say
3 that: These are certain things you would
4 like to obtain today "in order to finish
5 our due diligence review before pricing."
6 What do you mean by that?
7 A. We wanted to make sure before we
I priced the deal that we had all the
9 information that we were requesting.
10 a. Do you recall whether you
11 received them or not?
L2 A. I don't remember.
13 a. If you look at the top of the
t4 document, it appears to have been sent at
15 2:11 in the afternoon; is that correct?
16 A. Yes, that's what it says.
L7 a. And is that the day, March 19th,
18 the day the deal was priced?
19 A. Uh -- I believe so, yes.

20 a. On the day of pricing, were you
2l at the printer?
22 A. Um -- yes, I was there that
23 night, I think, yes.
24 a. Do you know when you wentto the
25 printer?
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1 Stack
2 A. Um - I don't remember
3 specifically. It was sometime in the
4 evening, after pricing.

5 Q. I'm sorry, you said "after
6 pricing"?
7 A. Yeah, I think.
I Q. Pricing took place somewhere
9 else?
10 A. Yeah, generally there is a
11 conference call between the bankers and
12 the company to price the deal that I would
13 not typically have participated in.
t4 a. I'm sorry, can you repeat what
15 you said?
16 A. I'm sorry. Generally, where
L7 would be a conference call between the
18 bankers and the company to decide on the
19 price for the transaction and I would not
20 typically have participated in that.
2t a. Okay, you don't recall
22 pafticipating in that?
23 A. Yeah, I don't remember.
24 a. Fine. Do you know if between
25 2;11 in the afternoon and whenever the
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2 Q. Do you remember any work you did
3 to look into that, you or others?
4 A. No.
5 Q. Was this call that you
6 referenced the first time you learned of
7 how Sunbeam's sales were proceeding in the
B first quarter of 1998?
9 A. I think I learned of it just
10 prior to those calls on that day.
11 a. How?
12 MR. WISE: I caution tlre witness
13 to be careful not to reveal any
14 material that is subject to the
15 attorney/client privilege.
16 Can you answer the question
L7 without revealing a communication
1B that was had with Morgan Stanley or
19 internally at Davis Polk for purposes
20 of giving Morgan Stanley advice?
2L THE WITNESS: No.
22 MR. WISE: So I object to the
23 question, and direct her not to
24 answer.
2s (DTRECTTON NOT TO ANSWER.)

Page 116
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2 deal was priced you got the materials you

3 request here in Exhibit 210?
4 A. I don't remember. I would
5 assume that we did --
6 Q. Okay.
7 A. - but....
8 Q. You have testified that you were
9 aware of some conference calls or calls in
10 which Sunbeam sales in the first quarter
11 were discussed.
tZ A. Mm-hmm.
13 a. Do you recall the day on which
t4 those calls took place?

15 A. I believe it was the day before
16 pricing.
t7 Q. So if we use the chronology
18 Davis Polk prepared, indicating pricing

19 was on the 19th, the calls were on the
20 18th?
2l A. Yes, I think so.
22 a. Prior to the 18th, did you have
23 any knowledge of how Sunbeam's first
24 quarter 1998 sales were performing?
25 A. Not that I remember, no.

Page 115

1 Stack
2 Q. Well, without disclosing the
3 substance of the conversation, with whom
4 did you have communications about the
5 first quarter sales on the 18th of March?
6 THE WITNESS: Is it okay for me
7 to answer that?
8 MR. WISE: Yes, you can answer
9 that question.
10 A. Alan Dean, I think.
11 a. Was there anyone else in the
tZ conversation besides Mr. Dean?
13 A. When I first heard iÇ I don't
L4 think so.
15 a. Okay, so it was just the two of
16 you.
L7 A. Possíbly Jim Lurie, but I just
1B don't remember specifically.
19 a. In that communication or
20 conversation with Mr. Dean and possibly
2I Mr. Lurie, did Mr. Dean or Mr. Lurie
22 advise you the source of his information
23 about first-quafter sales?
24 A. I don't remember, actually.
25 a. Did Mr. Lurie or Mr. Dean advise
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1 Stack
2 you that this information had come from
3 Morgan Stanley?
4 MR. WISE: I am going to object,
5 and direct her not to answer thaÇ it
6 calls for the substance of the
7 conversation.
B (DIRECnON NOTTO ANSWER.)

9 MR. BRODY: Okay. And, just so

10 we are clear here, Tom, are these
11 objections that Morgan Stanley is

L2 joining, as well?
13 MR. CI-ARE: Yes.
14 MR. WISE: As a matter of fact,
15 my objections are based upon the
16 privilege which belongs to Morgan
t7 Stanley.
18 MR. BRODY: I understand.
19 MR. WISE: It's not to Davis
20 Polk.
2l MR. BRODY: I understand that.
22 Let me just put my cards on the
23 table.
24 If we have to litigate these
25 instructions, I would rather litigate

Page I 18

Stack
just so that my position is clear, I
am asking Mr. Clare that in the event
you believe, Mr. Clare, that counsel
has overstated Morgan Stanley's
privilege and objected to things that
you don't believe are privileged, I
would ask you to say so, so that we
don't find out a month from now that
Oh, gee, Morgan Stanley doesn't
believe that conversation was
privileged.

MR. CLARE: If you would like, I
would be happy to join in each of the
objections that Mr. Wise makes. I
think, for economy, we can assume
going forward, and with -- objections
and instructions that Mr. Wise has
made, that Morgan Stanley joins in
the instructions and concurs in them,
but if you would like me to state
specifically Morgan Stanley's
position with respect to each, we
would be happy to do that.

MR. BRODY: Oh, I don't think we
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them with Morgan Stanley, who I am
suing, than you.

MR. WISE: That's correct, you
are welcome to do that and, as a

matter of fact, I encourage you --
MR. BRODY: I am sure you would.
MR. WISE: -- to direct any

dispute towards Mr. Clare and Morgan
Stanley.

MR. BRODY: Right. But I just
want the --

MR. WISE: As counselfor
Ms. Stack here and, also, for the
firm Davis PolK given that the
subject matter here relates to a
representation that Davis Polk had of
Morgan Stanley at the time, we are
bound to respect the attorney/client
privilege on behalf of our client,
Morgan Stanley. We have been advised
that Morgan Stanley is not waiving
that privilege and, therefore, we
must respect it.

MR. BRODY: I understand but,
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2 need to burden the record, as long as
3 I have your assurance that I've just
4 received that you join in the
5 objections and if for some reason you
6 don't you tell me.
7 MR. CLARE: I certainly will.
8 a. The conversation you indicated
9 that you indicated you learned certain
10 facts from Mr. Dean, was that on the
11 telephone or in person?
L2 A. In person.
13 a. Do you know how long - do you
14 remember how long that conversation took?
15 A. No. I mean, there were hours of
16 calls that evening.
17 a. Do you know if any of the
18 information that Mr. Dean gave you had
19 been provided to him by Arthur Andersen?
20 A. I don't know.
2L a. Do you know if any of the
22 information that Mr. Dean provided to you
23 in that conversation had been provided to
24 him by someone at Sunbeam, directly or
25 indirectly?
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1 Stack
2 A. Yeah, not that I recall.
3 Q. How long after the communication
4 with Mr. Dean and perhaps Mr. Lurie did
5 you participate in the first call?
6 A. I think we quickly got on the
7 phone with our clienÇ and then sometime
8 after that there was a larger call
9 involving the company and Sunbeam and
10 Skadden and us and Morgan Stanley.
11 a. I'm sorry, you said --
t2 A. I'm sorry.
13 a. -- Sunbeam, Skadden, Davis Polk?

t4 A. Davis Polk, Morgan StanleY.
15 a. Thankyou.
16 A. I don't remember if anyone else
t7 was on it.
18 a. The communication, the larger
19 call, with Sunbeam and Morgan Stanley and
20 Skadden, and so on/ was that one call or
2L more than one call?
22 A. I don't remember specifically.
23 There were communications going
24 on allevening.
25 a. What was the result of all these
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2 Does that entry refresh your
3 recollection that, in fact, on or before
4 the 18th, Davis Polk had a copy ofthe
5 draft comfoft fetter?
6 A. I don't have any reason to
7 believe this isn't true, but I just don't
8 remember it.
9 Q. I understand.
10 (Deposition Exh¡bit 110, draft
11 comfoft letter, and it bears a fax
L2 transmittal of 3-17-98 at what
13 appears to be about 8:30 at night,
14 previously marked for
15 identification.)
16 a. Ms. Stack, I have handed you
17 what's previously been marked as Exhibit
18 110, CPH Exhibit 110, which is a draft
19 comfoft letter, and it bears a fax
20 transmittal of 3-17-98 at what appears to
2l be about 8:30 at night.
22 My first question is, have you
23 ever seen this before? Again, excluding
24 communications with counsel yesterday.
25 A. I just don't remember it. I
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2 calls?
3 What was done as a result of all
4 these calls?
5 A. I think the group decided that
6 tlre best course of action was for Sunbeam
7 to issue a press release, telling the
8 market that their -- I guess their numbers
9 that the street expected were not go¡ng to
10 be met, and to put that out prior to
11 pricing so that the market had the
LZ information.
13 a. Are you aware whether, Prior to
t4 your conversation with Mr. Dean, Afthur
15 Andersen had provided a draft of its
16 comfoft letter?
17 A. I just don't remember.
18 a. If we refer to the chronologY
19 that's been marked as Exhibit 24, the
20 March 18 entry, among other things, says:
2l "Review of draft comfort letters from
22 Arthur Andersen and KPMG."
23 I am not going to ask you about
24 KPMG. Do you remember -- let me withdraw
25 that.
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2 wouldn't -- I probably did see it, but I
3 just don't remember it.
4 Q. There is some handwriting on the
5 document on the first page --
6 MR. WISE: Are you representing,
7 by the way, that the fax transmittal
I time at the top of the page was to
9 anybody in particular? Because I see
10 that the number is an area code, I
11 believe thafs 561?
12 MR. BRODY: That's South
13 Florida. I am not sure if that's the
t4 sending fax or the receiving fax, and
15 I am not sure if it was faxed on to
16 others. I am not making any
17 representations about it.
18 MR. WISE: I also notice that a
19 little bit further to the right there
20 is an abbreviation SBA, Inc. I
2L assume, without knowing, that that's
22 one of the Sunbeam entities?
23 MR. BRODY: (Gesturing.) I
24 can't speak to that.
25 MR. WISE: All risht.
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1 Stack
2 MR. BRODY: Okay.
3 Q. The first page of the document,
4 there is some handwriting. Do you

5 recognize it?
6 A. No.

7 Q. On the third page of the
I document, there is some additional
t handwriting. Do you recognize that?
10 A. No.
11 a. Having flipped through this
LZ document, as you have, do you have any
13 recollection of whether you saw this
L4 document at any time?
15 A. Yeah, I just don't remember.
16 a. Would you please turn to the
t7 third page of the document. There is a
18 paragraph 5, and I am referring in
19 particular to 5 B. And it recites -- it
20 compares Sunbeam's net sales and net
2l income and loss from two periods,
22 basically January of '97 to January of
23 1998.
24 Do you see that?
25 A. Yes.

Page t26
1 Stack
2 tapes.
3 THE LEGAL VIDEO SPECIALIST: The
4 time is now 11:57, we have reached
5 the end oftape number one, and we
6 are off the record.
7 (Pause in proceedings.)
B THE LEGAL VIDEO SPECIALIST:
9 Okay. The time is now 11:59, this is
10 tape number two, and we are back on
11 the record.
tZ a. We were looking at the draft of
13 the comfo¡t letter.
t4 In your experience on doing
15 transactions, is it customary to receive
16 the comfoft letter prior to the day before
17 pricing?
18 A. It depends.
19 It's customary to see it prior
20 to the day of pricing, because that's the
2l day it's delivered. It just depends on
22 how the transaction is getting done as to
23 when exactly that is prior to pricing.
24 a. Do you know if, in this
25 transaction, if someone at Sunbeam or
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a. Do you know if you had received
that information prior to the conference
calls on the l8th of March?

A. I don't know. I don't know.
a. If you turn a couple of pages

further -- I'm sorry, one page fufther,
page 4 of the document, paragraph 6, and
in particular paragraph 6 B, it describes,
and I am paraphrasing, that consolidated
net sales decreased as compared to the
corresponding prior period due to the
early buy program, and then it describes
why net income decreased.

A. (Nodding.)

a. Do you know if you received that
information prior to the conference calls
on the lBth?

A. I don't know.
MR. BRODY: Do we need to go off

the record?
THE LEGAL VIDEO SPECIALIST:

Yes.
MR. BRODY: We need to go off

the record for a moment to change the
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2 Morgan Stanley or Davis Polk asked
3 Andersen for the comfort letter or did
4 Andersen just send it?
5 A. I don't remember specifically,
6 but you almost always have to ask the
7 accountants for letters, so....
B Q. But, in this case, you don't
9 remember any conversations in which it was
10 requested.
11 A. No.
L2 a. You have testified that you
13 learned of the events of -- let me
L4 withdraw that.
15 You testified that you learned
16 about Sunbeam's sales on the 18th and you
17 have identified a conversation with
18 Mr. Dean and some later calls. Aside from
19 what you learned in that conversation with
20 Mr. Dean and in the later calls, did you
2l ever learn any other information from any
22 other source about how Sunbeam's sales
23 were going in the fìrst quarter?
24 A. Not that I remember.
25 That general discussion is

Page 129

HEATHER M. STACK, MAY 25, 2004
CONFIDENTIAL

ESQUIRE DEPOSmON SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX312.704.49s0

33 (Pages 126 to 129)

16dv-000808



1 Stack
2 really the source of my knowledge on the
3 subject.
4 Q. Do you remember any other source
5 of information that you had for -- let's
6 me withdraw that.
7 Okay. Returning to the night of
B the i8th. I believe you indicated that
9 you called -- excuse me, you had a
10 conversation with Mr. Dean. We have
11 talked about that. There was later a call
t2 with the client. Thafs Morgan Stanley?
13 A. Yes.
L4 a. Is that correct?
15 A. Yes.
16 a. Who was on the call with Morgan
L7 Stanley?
18 A. I think -- I believe John TYree

19 was on the call. I also looked at a piece

20 of paper I looked at yesterday, and that
2l caused me to remember that Ruth Porat was
22 on some of the calls. And I don't know if
23 it was the calls just between Davis Polk
24 and Morgan Stanley, or on the later calls,
25 but I remember she -- I remember that she
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2 pafticipated in the call?
3 A. That name sounds very
4 familiar -- yeah, that name sounds
5 familiar, although I can't tell you for
6 sure.
7 Q. Mr. Stynes, S-T-Y-N-E-S?
B A. I don't remember that one.
9 Q. Mr. Kitts, K-Í-T-T-S?
10 A. I also don't remember that.
11 a. Fair enough.
12 Or Mr. Fuchs, F-U-C-H-S.
13 A. That name sounds familiar, but I
L4 don't remember for sure if he was on.
15 a. So, as you sít here, you recall
16 Mr. Tyree and Ms. Porat and you are not
17 certain about Mr. Strong, Mr. Fuchs, and
18 perhaps others.
19 A. Right, right.
20 a. Who pafticipated in the callon
2t behalf of Davis Polk?
22 A. Alan Dean, Jim Lurie, and myself
23 were on the call, although I am sure I
24 didn't say anything, (smiling).
25 a. Did Mr. Dean and Mr. Lurie do
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2 participated.
3 Q. Do you remember anyone else from
4 Morgan Stanley on the call?
5 A. There may have been others, but
6 I don't remember specifically.
7 Q. You said you saw a piece of
8 paper that said Ms. Porat padicipated.
9 Do you remember what that piece of paper
10 was?
11 A. It was actually a sheet of paper
t2 that listed the, sales for Sunbeam, and I
13 think her name might have been handwritten
L4 on it and then I saw that name and
15 remembered.
16 a. Okay. Aside from Ms. Porat's
17 participation in that conference call, did
18 you have any other conversations with
19 Ms. Porat about this deal?
20 A. I didn't specifically that I
2t remember, but I was the junior personr so
22 I probably would not have had those
23 conversations.
24 a. Do you know if Mr. Strong,
25 William Strong or Bill Strong,
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2 the talking?
3 A. Yes. yes.
4 Q. Aside from individuals from
5 Morgan Stanley and individuals from Davis
6 Polk, were there any other individuals on
7 the call?
I This is the initial call.
9 A. Oh, the initial call?
10 a. Yes.
11 A. No, I don't think so.
t2 I think there was one call
13 between us and then there was a larger
14 all-hands call.
15 a. Okay, I am referring to the call
16 before the all-hands call.
t7 A. Yeah, I don't think so.
18 a. Do you recall, in words or
19 substance, what was discussed in the call,
20 the initial call?
2L MR. WISE: You can answer that
22 "Yes" or "No".
23 MR. BRODY: That's my intention.
24 A. Vaguely, yes.
25 a. Did you take any notes of that
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call?

A. I don't remember, I don't
remember.

a. Do you know if anyone else took
notes?

A. I don't remember.

a. You have no reason to think that
it was recorded or transcribed by anyone?

A. No, no.

a. How long did the call take?
This is the initial call.

A. I don't remember. It's hard to
divide it up.

a. Can you estimate? More than an
hour? Less than an hour?

A. I just don't remember --

a. Fair enough.
A. - the time.

a. What do you recall -- I believe
you said your recollection was vague, but
what do you recall about the substance of
the call?

MR. WISE: t am going to object,
and direct her not to answer. It's a
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2 A. Yeah - yes.
3 Q. And this is a call on the l8th?
4 A. Yes, the night before pricing,
5 yes.
6 Q. Do you know when it stafted,
7 what hour?
I A. I would have to say sometime in
9 the evening, but I don't know exactly
10 when.
11 a. I assume close to printing
L2 people working on these deals were putting
13 in pretty long hours?
L4 A. Yes.
15 a. And that's customary on a
16 transact¡on such as this?
17 A. Yes.
18 a. Do you recall if it was before
19 or after dinner?
20 A. I don't, I don't remember.
2I a. Who was on the call, the
22 "all-hands call"?
23 A. The people from Davis Polk that
24 I mentioned, Alan and Jim Lurie, and then
25 the Morgan Stanley team, and I think that
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privileged conversation.

(DTRECnON NOT TO ANSWER.)

a. Do you have an understanding as
to what the -- let me withdraw that.

As a result of the call, was it
decided between the two of you to take
ceftain action?

A. Uh --
MR. WISE: Why don't you just

ask her what happened next.
MR. BRODY: Well, okay.

a. What happened next?
A. We got on a call with the

company and their lawyers.

a. Okay. Whose idea was it to have
that call? Was it Davis Polk's idea or
had it been set up by the company or
someone else? If you remember.

A. I don't remember.

a. Now, referring to the second
call, I think you earlier called that the
"all-hands call"?

A. (Nodding.)

a. Is that a fair shorthand?
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2 John and Ruth were on, and then, as to
3 others, I can't speak to who else was onr
4 but I wouldn't be surprise but I would
5 guess that there were others, and then
6 there were some folks from Skadden, but I
7 don't really remember names of those
8 people. Then there were some people from
9 Sunbeam.
10 a. Let me just mention some --
11 A. Okay.
LZ a. -- names from Skadden Arps.
13 Todd Freed, was he on the call?
14 A. You know, he was probably my
15 counterpartjunior associate, from the
16 things I have seen, so he may have been,
t7 and he probably didn't say anything,
18 either.
19 a. Adrian Dieü?
20 A. Yeah, that name sounds familiar.
2l a. Gregory Fernicola, .

22 F-E-R-N-I-C-O-L-A?
23 A. Yes, that name sounds familiar,
24 too.
25 a. You believe Mr. Fernicola was on
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1 Stack
2 the eall?
3 A. Yeah. There were a couPle of --
4 I wouldn't say -- there was at least one
5 partner from Skadden and maybe two, and
6 that name sounds like it may have been
7 him, I can't be sure.
B Q. Peter Neckles, N-E-C-K-L-E-S?
9 A. I don't remember that one.
10 a. Michele Gaftland?
11 A. I don't remember that name.
12 a. Leander Gray?
13 A. Hmm -- that sounds familiar, but
t4 I don't -- I couldn't tell you whether he
15 was on the call or not.
16 a. How about Bill Weiss?
17 A. Bill Weiss -- also, I don't
18 know.
19 a. Who from Sunbeam was on the
20 call?
2I A. Just from yesterday, I
22 remembered that the name Uzzi was familiar
23 to me. I remember him, I think, talking
24 quite a lot. And there were a few other
25 names that I heard yesterday that sounded
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2 A. I think it went on for a couple
3 of hours.
4 Q. And do you know when it
5 finished?
6 A. I don't know, I don't know the
7 exact time.
8 Q. During the call, did you review
9 any papers or documents that had been sent
10 to you?
11 A. Yesterday, I saw that sheet of
12 paper that has the list of sales on it,
13 and I didn't remember until then, but that
L4 looked like -- I think I remembered seeing
15 that during those series of calls.
16 (Deposition Exhibit CPH 16,

L7 document, previously marked for
18 identification.)
19 (Deposition Exhibit CPH 63,
20 document, previously marked for
21 identification.)
22 (Deposition Exh¡bit CPH 64,
23 document, previously marked for
24 identification.)
25 (Deposition Exhibit CPH 65,
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2 familiar. Janet Kelley sounds familiar.
3 I don't know whether she was on that call.
4 And there were a couple of other names
5 that now I am not remembering.
6 Q. Okay. Mr. Kersh?
7 A. Yes, that name sounds familiar.
B Q. You believe Kersh was on the
9 call?
10 A. I think so. I believe so.

11 a. Mr. Gluck, G-L-U-C-K?
tZ A. Yeah, that name sounds familiar,
13 as well. I can't tell you for sure
14 whether he was on it.
15 a. Do you know if Mr. DunlaP was on
16 the call?
t7 A. I don't think so.
18 a. Mr. Goudis?
19 A. Goudis sounds familiar, as well.
20 a. Ms. MacDonald, Deborah
2t MacDonald?
ZZ A. Yeah, that name just doesn't
23 ring a bellwith me.

24 a. How long did the call or series
25 of calls last?
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2 document, previously marked for
3 identifìcation.)
4 (Deposition Exhibit CPH 66,
5 document, previously marked for
6 identification.)
7 Q. Okay. Ms. Stack, I am giving
8 you a slug of documents that have been
9 marked in prior depositions. And let me

10 just recite, for the record, what I have
11 done, and then I will ask you a question
L2 about it.
13 Various versions of a document
14 similar to what I think you described have
15 been marked in other depositions, and I
16 have given you copies of documents that
17 have been previously marked as CPH Exhibit
18 16, CPH Exhibit 63, CPH Exh¡bit 64,
19 CPH Exhibit 65, and CPH Exhibit 66. From

20 looking at those documents, can you tell
2L me if any of them were, in fact, the
22 document that you saw that evening.
23 MR. CLARE: Are you asking
24 exclusive of the handwriting or
25 inclusive?
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1 Stack
2 MR" BRODY: in the form in which
3 I have given it to her or -- well,
4 let me ask that question. Thank you,
5 Tom.
6 Q. The document that you saw that
7 evening, did it have handwriting on it?
I A. Um -- I don't remember, when I
9 saw it, ¡f it did.
10 a. Okay. Well, then, looking at
11 these documents, do any ofthem strike you
L2 as the document that you saw that evening?
13 A. Um -- yeah, I mean, the first
14 one looked f¿miliar to me when I saw it
15 yesterday. It's possible that the last
16 one almost looks like my handwriting, not
t7 on the soft of the stuff that's very hard
1B to read.
19 a. And the other ones, do you

ZO believe those were ones that you saw that
2L evening?
22 Obviously, there are great
23 similarities between the documents.
24 A. Yeah, they all look generally
25 the same.
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2 Q. Can you read into the record
3 what it says, to the best of your
4 knowledge?
5 A. That looks like over on the
6 sides it says: "25 million on" something
7 "grills", and then I see a number "60" and
B the word "more", but I can't really read
9 the rest of it.
10 a. Does the word before it - is
11 the word before it "expect", as in "expect
12 60 more"?
13 A. Yeah, that could be "expect",
L4 "expect 60 more".
15 a. And is there a question mark
t6 after "60"?
17 A. Yeah, it looks like there could
18 be.
19 a. Having read through that, do you
20 now believe that is your handwriting or
2L you are still not ceftain?
22 A. You know, it looks a lot like
23 mine. I wísh I could see it. It's just
24 very hard to read.
25 a. I understand. I don't know who
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2 -fhe first one sort of looks the
3 most familiar to me. I am not sure about
4 that next -- I guess it's 63 --
5 Q. Yes.
6 A. That looks like more detail of
7 the same thing.
I I don't specifically remember
9 that, but, you know, it could have been
10 there.
11 a. Okay. Well, lefs focus on the
tZ first one and the last one, on CPH

13 Exhibit 16 and CPH Exhibit 66. If I could
L4 ask you, we will just talk about the last
15 one first --
16 A. Okay.
t7 a. -- the CPH Exhibit 66.
18 The handwriting at the top that
19 appears to be some phone numbers, that's
20 not your handwriting.
21 A. No, no.
22 a. The other handwriting that is

23 fainter, is that what you believe may be
24 your handwriting?
25 A. Yeah, that could be mine.
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has the original, but we do not.

Okay. The writing at the
bottom, can you read that?

A. It looks like "plus 30 million",
and then there is an arrowr and it says
something that I just can't make out.

a. And the items below that?
A. Yeah, and it's again "plus", I

don't know if thafs "35" or "15", and
then, down below thaÇ it looks like it
says "5" I guess "million", maybe "Latin
America", so it looks like just trying to
come up with numbers and they must have
been telling us on the call.

a. Do you believe those are notes
that you took on the evening of the call?

A. Yeah, I think it probably is.

a. And then looking at the document
thafs marked as Exhibit 16, the first
one, I believe, that appears to be the
same document --

A. Right.

a. -- without the handwriting.
A. Right.
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1 Stack
2 Q. And then, is thai the copy --
3 the document, rather, you believe that you
4 saw that evening?
5 A. Sorry, it's -- it looks like
6 it's the same as the document in the back,
7 it's just that there is some additional
I handwriting on it.
9 Q. Okay.
10 A. That is -- I guess has come from
11 someone else.
t2 a. And by that, you are referring
13 to the reference to "Porat" in the middle?
t4 A. RighÇ and then that circle of
15 that number with the question mark and the
16 reference at the top to "72".
17 a. That's not your handwriting.
18 A. No.
19 a. Okay. One last thing on Exhibit
20 66, the one that you thought may be your
2l handwriting.
22 A. Mm-hmm.
23 a. To the left of the list of
24 names, there is some handwriting, it's
25 difficult to read. Do you recognize that?
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2 about, you know, where they stood at their
3 numbers at the time. And I think that's
4 where this (indicating) piece of paper
5 comes in, and how they expected to get to
6 whatever number they expected to get to,
7 which I believe was something in excess of
B the same quafter from the prior year.
9 And, so, we -- I think we walked through a
10 lot of that detail. And then, at the end
11 of the day, all determined that the best
tZ way to go was to put out a press release
13 to let the market know that they were not
L4 going to hit that first quarter target
15 that was out there and let the market
16 react to that before pricing the
t7 transaction.
18 a. During the call, did anyone from
19 Morgan Stanley -- let me withdraw that.
20 During the call, did you learn
2L when this news had reached Morgan Stanley
22 and/or Davis Polk?
23 MR. WISE: I'm sorry, do you
24 understand that question?
25 THE WITNESS: I am not exactly
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2 A. No, I can't.
3 Q. Okay.
4 A. No, I don't know what that says.
5 Q. Aside from the documents that we
6 have just looked at - Exhibit 16 and
7 Exhibit 66 - do you remember any other
8 documents you looked at that evening
9 during the call, during the all-hands
10 call?
11 A. No, not that -- I don't remember
t2 anything else.
13 a. Okay. What do you remember
14 being discussed in the all-hands call?
15 A. The night I generally remember.
16 and I have to say I don't remember the
t7 specifics of the conversation, but I
18 remember that we had learned that Sunbeam
19 wouldn't be -- hit their sales numbers for
20 the first quarter or were going to be
2t lower, I guess, than the expectations on
22 the street and, so, we discussed how we
23 should -- you know, what we should do
24 about that, given that we were supposed to
25 price a deal the next day. And we talked
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2 sure --
3 Q. Then let me ask it.
4 A. Yeah.
5 Q. Was it a surprise to people on
6 the call that Sunbeam was not going to
7 meet the street's expectations?
I MR. WISE: She can answer as to
t her own reaction to it. Obviously, I
10 am not sure how she can react -- or,
11 I am not sure how she can answer as
t2 to whether the other people were
13 suçrised.
t4 A. Yes, it was a surprise.
15 a. Was it a surprise to you?
16 A. To me, yes.
17 a. Did others express in the
18 meeting that th¡s was news to them, that
19 they didn't know this before?
20 A. Um-
2t THE WITNESS: t think that might
22 go to some privileged conversations.
23 MR. WISE: This is --
24 a. I am not asking --
25 MR. WISE: No, no, only duríng
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2 the course of the call --
3 THE WITNESS: Oh.
4 MR. WISE: -- did anybody say
5 anything in front of all the other
6 people --
7 THE WITNESS: I see, surprise.
B MR. WISE: -- expressing
9 surprise.
10 A. Gosh, I don't remember
11 specifically.
12 I think that was the general

13 tone of the discussions.
t4 a. Who in the call was answering
15 questions about Sunbeam's sales to date
16 and sales prospects?
17 Who provided that information?
18 A. You know, I can't say for
19 ceftain.
20 It was definitely a man from
21 Sunbeam and, upon hearing the names
22 yesterday, I guess Uzi and Goudis and
23 Kersh, I believe it was some combination
24 of the three of them.
25 a. Okay. What did the Sunbeam
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2 to get to that number. And there was a
3 lot of discussion around that topic,
4 L don't remember a lot of
5 speciflcs.
6 Q. Turn to the document marked as
7 Exhibit 66.
I The numbers at the top, January
9 consolidated net sales actual, February
10 consolidated net sales actual, and March
11 international net sales through 3-15. Do
12 you remember any discussion about those
13 numbers that appear to be actual numbers?
14 A. Yeah, again, I mean, I remember
15 general discussions of what they had sold
16 to date so, presumably, those are the
17 actual numbers listed here.
18 a. The next item is March
19 international net sales forecast. And I
20 believe it's 3-16-98 through 3-28 or 29,
2l '98.
22 Do you remember any discussions
23 about that nearly $40 million in sales?
24 A. Yeah, not specifically on
25 international sales. Presumably, it was

1 Stack
2 man -- either Mr. Uzzi, Goudis, or
3 Kersh -- represent or state about the
4 state of Sunbeam's first quafter sales?
5 A. Again, I can't tell you
6 specifìcally but, you know, genemlly, it
7 was that they were lower than expected and
8 that, you know, these were the
9 (indicating) numbers that they had gotten
10 to, and I think everybody was looking at
11 sort of this sheet of paper, and then
12 there was a general o<planation of how
13 they expected to get to that -- I think
L4 what they had told us was that they
15 weren't going to hit the numbers that the
16 street had out there cunently, but they
L7 would still be in excess of the sales from
18 the prior year during that period. And,
19 so, I believe thafs what went out in the
20 press release and, so, there was an
2l explanation to how they were going to get
22 from the numbers here, (indicating), which
23 were the actual sales, I guess, as of --
24 it looks like March 17th on here, to I
25 guess the end of March to get to those --
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2 part of the discussion of how they were
3 going to get to that number, but I don't
4 remember specifically talking about that
5 one.
6 Q. You don't remember anyone asking
7 questions about that number or whether
B that forecast was going to happen or not?
9 A. I am sure that those questions
10 were asked, I just don't remember the
11 detail of it.
12 a. The next item refers to March
13 domestic net sales through 3-17-98. Do
t4 you remember any discussion about that
15 number?
16 A. Again, I think it was the
L7 general discussion of how they would get
18 to the number they were going to tell the
19 market and -- but I don't remember
20 specifìcally --
27 a. I understand.
22 A. -- conversations.
23 a. And the next item is March

24 domestic open orders. Do you have an
25 understanding of what it meant to be an
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1 Stack
2 "open order"?
3 Do you remember what theY said?
4 A. I don't. I don't remember what
5 the explanation wasr no.
6 Q. Do you understand that those
7 items were orders that Sunbeam had already
B received or were they orders to be
9 expected?
10 A. Frankly, I just don't remember.
11 a. Okay. The next -- excuse me, I
tZ skipped over something.
13 The international net sales item
t4 and the domestic net sales and open order
15 items have little notes, "1" and "2",
16 after them, which refer down to the bottom
t7 of a "watefall". Do you recall what a
18 "waterfall" is or means in this context?
19 A. You know, I could guess, but I
20 don't remember.
2L a. I am not asking you to guess.
22 A. Yeah, I just don't remember what
23 that means.
24 a. Do you remember any discussion
25 in the meeting, the all-hands call, about
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2 potential orders?
3 A. Again, I am sure they did, this
4 was a source of great concern for
5 everybody, but I don't remember it
6 specifically.
7 Q. Okay. Now, there is an
B identification of a var¡ety of customers,
9 stafting at Home Depot and going through
10 other. Do you remember any discussion
11 about any of those particular customers?
12 A. No.
13 a. Do you remember anyone raising
14 at the meeting whether some or all of
15 these customers had existing inventory of
16 Sunbeam products or not?
t7 A. No, I don't remember that.
18 a. Do you remember any discussion
19 in the meeting -- in the conference call,
20 rather, about whether some of these
2L individual customers would require
22 discounts from Sunbeam in order to make
23 additionalpurchases?
24 A. I don't remember anything
25 specific about that, no.
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what that "waterfall" meant and whether it
would require deduction from those sales
that are referenced?

A. Not specifically, I don't.

a. Okay. Now, the items below,
under Potential orders, list a variety of
customers, and they appear to totaf 86.0.

Do you see that?
A. Mm-hrnm.

a. Do you recall any discussion
about what it meant to be a "potential
ordef"?

A. Again, I am sure it was
discussed, but I just don't remember it
specifically.

a. Do you have an understanding
whether these were orders that Sunbeam had
actually received or whether they were
orders they hoped to receive, fill, and
ship in the next 10 or 11 days?

A. I actually don't remember.
a. Do you remember if anyone on the

call asked questions about that, about
whether those were real orders or

15

16

t7
18

19

z0
2t
22
23
24
25
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2 Q. Do you recall any discussion in
3 the conference call or questions being
4 asked by anyone about whether, in order to
5 make these sales, Sunbeam would have to
6 offer price discounts?
7 A. I just don't remember.
B Q. Do you remember any discussion
9 in the conference call about Sunbeam's
10 expected earnings for the first quafter?
11 A. You know, we were veryfocused
L2 on these sales numbers. I wouldn't be
13 surprised to hear the earnings was also --
!4 I mean, obviously, that's also an
15 important metric, but I don't remember
16 specific conversations about it.
L7 a. Do you remember if anyone asked,
18 you know: We have been talking about what
19 the street expects on sales, will you meet
20 what the street expects on earnings?
2t A. I don't remember.
22 a. You have discussed in general
23 terms -- or, rather, your general
24 recollection of what you recall from this
25 conversation. Do you remember anything
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1 Stack
2 else that was said, in words or in
3 substance, in the call?
4 A. I think I have given you

5 everything that I remember.
6 Q. You indicate that, as a result
7 of this conversation, it was resolved to
I send -- to issue a press release?
9 A. Yes.

10 a. Who made that decision?
11 A. I mean, it was a decision made
L2 by I think everyone on the call jointly
13 thought it was the best -- the best action
14 to take.
15 I can't remember if somebodY
16 pushed it more than others, but at the end
t7 of the day it was decided by everyone to
18 do that.
19 a. And do you recall who was
20 charged with drafting the press release?
2L A. I think it was probably Skadden,
22 as the company's counsel.
23 a. Do you recall --
74 A. Yeah, I am probably just
25 speculating, I don't remember
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2 A. Again, i just don't remember a

3 specifìc conversation about it.
4 Q. Now, the document that we have
5 been looking at, marked as Exhibit 66,
6 reflects some numbers about actual sales
7 to date and some numbers about expected
I sales, that is, sales between that point
9 and the end of the quarter.
10 From the point of this all-hands
11 conference call on, do you know ifanyone
L2 at Davis Polk or Morgan Stanley did
13 anything to see if those sales actually
L4 materialized?
15 A. I don't, no.
16 a. Did you?
t7 A. Not that I recall. I mean,
18 there is typically a bringing-down due
19 diligence call where I am sure this was
20 asked about, but I don't remember
2l specifìcally.
22 a. In the conference call, did
23 Mr. Uzi or Mr. Goudis or Mr. Kersh or any
24 other participant refer to what
25 information Sunbeam kept track of on a
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2 specifically.
3 Q. Do you know if Morgan StanleY or
4 ¡ts counsel, Davis Polk, reviewed drafu
5 of the press release?
6 A. I am sure that we did. I don't
7 remember reviewing it myself. BuÇ again,
B as the junior person, it probably would
t have gone to the more senior people.

10 a. In the conversation, the "all-
11 hands" conference call, did anyone state
12 what they expected Mr. Dunlap's reaction
13 would be to this?
74 A. I don't remember specifically
15 anybody saying anyûring about it.
16 a. Do you remember anyone saying:
L7 Oh, gee, we are going to have to talk to
18 Dunlap about this, or: I need to talk to
19 Dunlap?
20 A. [t sounds like something that
27 might have been said, but I just don't
22 remember it specifically.
23 a. Do you remember anyone saYing

24 that Dunlap would be upset or disappointed
25 if this press release were issued?
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2 daily basis to show how its sales were
3 going?
4 A. That was the soft of information
5 I feel like we were discussing, but I
6 don't remember specifics.
7 Q. But did they repoft to you, for
8 example, that, in fact, they kept track of
9 sales on a daily basis, they had a daily
10 scorecard?
11 A. I just don't remember
tZ specifically.
13 a. Do you remember ever looking at
t4 any daily scorecards or daily sales
15 repofts for Sunbeam?
16 A. I don't, no. \

t7 a. Now, aside -- do you remember
18 anything else that took place in this all-
19 hands conference call?
20 A. No, I don't.
2I a. Aside from the conference call,
22 do you remember any other discussions
23 about Sunbeam's first-quader sales
24 between that point and the closinþ?
25 A. Um -- I think there were

Page 161

HEATHER M. STACK, MAY 25, 2004
CONFIDENTAL

ESQUIRE DEPOSMON SERVICES - CHICAGO
" 312.782.8087 800.708.8087 FAX 312.704.4950

41 (Pages 158 to 161)

16dv-000816



HEATHER M. STACK, MAY 25, 2oo4
CONFIDENTIAL

ESQUTRE DEPOSmON SERVICES - CHICAGO

3t2.782.8087 800.708.8087 FAX 312.704.4950

,fi

1 Stack
2 probably privileged discussions about
3 it -- um -- I guess at the printer that
4 evening, the evening of pricing, so it
5 would be the day after the set of
6 conference calls went on, there was a
7 brief mention of it.
I Q. Okay, I will return to that in a
9 moment.
10 Aside from the conversations at
11 the printer --
12 A. Mm-hmm.
13 a. - and other conversations with
L4 individuals within your law firm, do you
15 remember any other conversations about the
16 first quarter sales?
17 A. No.
18 a. Now, the conversations within
19 your law firm that you identified as
20 "privileged communications", I want to
21 establish some foundation on those, see

22 the nature of the privilege.
23 Can you identify a specific
24 conversation that you recall?
25 A. Not specifics.
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2 that you remembered, was that just
3 yourselÇ Mr. Lurie, and Mr. Dean?

4 A. Um -- yeah -- Morgan Stanley may
5 have been a part of it, as well, I just
6 don't remember.
7 Q. Do you remember -- and this can
8 be answered "Yes" or "No" -- do you

9 remember, in words or substance, what was
10 discussed in that call -- in that
11 conversation?
12 A. Yes, substance.
13 a. What is the substance of the
14 call that -- let me ask one more question.
15 Did that call --
16 MR. WISE: (Laughing.) You can
L7 ask as many questions as you like,
18 you are anticipating that I will have
19 an objection I guess to the one you
20 were going to ask.
21 MR. BRODY: I saw you shake your
22 head.
23 a. In that wrap-up call, did you
24 discuss things that people had said in the
25 all-hands call?
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2 You know, they are sort of the
3 wrap-up that you have after a large
4 conference call like that, that sort of
5 thing.
6 Q. Okay. So after you had the all-
7 hands conference call, you recall that you

8 had a wrap-up with Davis Polk lawyers?
9 A. Mm-hmm.
10 a. Aside from that conversation, do
11 you recall any other conversations within
LZ the firm about Q 1 sales?
t3 A. Um -- I mean, not specifically.
L4 Obviously, it was sott of a big
15 issue that had come up and everyone was
16 very focused on it, so it was mentioned
L7 from time to time, but nothing -- no sort
18 of specific large conversations come to
19 mind.
20 a. And do you remember anyone
2t within Davis Polk or within Morgan Stanley
22 being tasked to follow the first quarter
23 sales after that conference call?
24 A. I don't remember.
25 a. Now, the wrap-up conversation
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MR. WISE: I am going to object,

and direct her to not answer as to
what anybody discussed in the wrap-up
call.

(DTRECION NOT TO ANSWER.)
MR. BRODY: Okay, I think that

calls for her to disclose
non-privileged communications, so I
guess I would ask you to withdraw
that objection

MR. WISE: I think the
communication itself was a
communication, if I understood her
testimony, that occurred after the
persons outside the privilege were no
longer participating in the
conversation, so all of that
communication is privileged.

MR. BRODY: I don't know if I
agree with that, but I understand --

MR. WISE: That's okay, I don't
need you to agree with it, I am just
telling you she is not going to
answer that question.
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2 MR. BRODY: Fair enough.
3 Q. Well, let me the more general
4 question. What do you recall being
5 discussed in substance in that wrap-up
6 call?
7 MR. WISE: Same direction, same
8 instruction, same objection.
9 (DrRECI-ION NOTTO ANSWER.)
10 a. Now, after the all-hands call,
11 it was decided to issue a press release;
LZ is that correct?
13 A. Yes.
L4 a. Aside from the press release,
15 were there any other action items or any
16 other actions taken as a result of the
t7 conference call?
18 A. That's the one that I remember.
19 a. In the conference call, the
20 all-hands call, did the parties discuss
2l the Arthur Andersen comfoft letter?
22 A. I don't remember.
23 a. In the all-hands call, did the
24 pafties discuss the size of the offering?
25 A. I don't remember that, either.
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2 Q. Was there any discussion, in
3 that conference call, about whether
4 companies that had attended prior sessions
5 of the road-show would have to get a call
6 and receive information about this?
7 A. I don't remember.
B It sounds like a reasonable
9 thing to do, but I don't remember if we
10 talked about it.
11 a. Okay. Now, aside from the
12 all-hands call, and the pre-meeting and
13 the post-meeting that you have testified
L4 about, do you recall discussing -- and the
15 event at the printer that we will come to.
16 do you recall discussing the first quarter
17 sales issue with anyone else?
18 A. No, nothing specifìc comes to
19 mind.
20 MR. BRODY: Why don't we go off
2l the record, we will take a break,
22 maybe a lunch break.
23 THE LEGALVIDEO SPECIALIST: ThC
24 time is now 12:38, and we are off the
25 record.
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2 Q. At the time this conference call
3 was taking place, Sunbeam and Morgan
4 Stanley were in the middle of the
5 road-show; weren't they?
6 A. Yes, I think so, just from the
7 way deals work. I don't remember
8 specifically that they were on the road,
9 but....
10 a. Do you recall any
11 discussions -- I'm sorry, I didn't mean --
LZ A. No, go ahead.
13 a. Do you recall any discussions
t4 during the all-hands conference call about
15 the road-show. how it was going?
16 A. I don't remember.
t7 a. Do you recall any discussions
18 within that all-hands conference call
19 about how the press release or the
20 information that gave rise to the press
21 release would affect the road-show going
22 fon¡rard?
23 A. I really don't remember
24 anything about the road-show or talking
25 about it.
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(Luncheon recess: 12:38 p.m.)
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AFTERNOON SESSION

(1:34 p.m.)

HEATHER M. STACK,
resumed, having been previously duly
sworn, was examined and testified as
follows:

CONTINUED EXAMINATION
BY MR. BRODY:

THE LEGAL VIDEO SPECIALIST: ThC
time is 1:34, and we are back on the
record.
a. Ms. Stack, before we broke for

lunch, we were talking about the
conference calls on the 18th and some
related topics. I would just like to
return briefly to the all-hands call.

In that conversation, did
Mr. Uzzi or anyone else from Sunbeam
indicate why there had been a sale
shortfall in the first quafter?

A. I am sure that was something
that was discussed, I don't remember
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2 with that, but I don't remember with
3 respect to these potential orders
4 specifically.
5 Q. What assurances do you remember
6 they gave about getting to last year's
7 numbers?
I A. Again, I don't remember
9 specifically.
10 It was, you know, a general
11 topic of discussion, that I remember.
12 a. Do you remember beyond the fact
13 that it was discussed what was discussed
14 in substance?
15 A. No.
16 a. Looking at Exhibit 66 briefly,
17 if you look at the numbers at the top,
18 they appear to total around $169 million?
19 A. Mm-hmm.
20 a. And then the potentialorders
27 appear to be 86 million or so?
22 A. Right.
23 a. And then you see the numbers
24 below those, and the bottom one appears to
25 refer to QL'97, 253.-something, .5, I
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2 specifically.
3 Q. And we looked at Exhibit j- a

4 varieÇ of exhibits.
5 I think you have Exhibit 66 in
6 front of you?
7 A. Correct.
I Q. We talked about the category of
9 "potential orders". Do you remember any
10 conversation in that conference call about
11 how likely ¡t was that those potential
12 orders would become actual fulfilled
13 orders?
14 A. Again, I don't remember
15 specifically. It was probably discussed.
16 a. Do you remember anyone giving
t7 assurances in that call that all of those
18 sales would be accomplished?
19 A. Not specifically.
20 We certainly discussed how they
2L planned to get from the number they were
22 currently at, at that date, to the number
23 that was in line with the prior period's
24 numbers. So, you know, I am sure there
25 were some assurances given in connection
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2 believe?
3 A. Right.
4 Q. Do you remember any discussion
5 about where in relation to 253.5 Sunbeam
6 expected to land?
7 A. As I recall, they expected that
B they were going to at least meet the prior
9 quafter -- or the prior period's numbers.
10 So, if that 253.5 is the first quafter of
11 '97, I think we are now talking about the
L2 first quarter of '98, I think they
13 expected to be in line or exceed that
L4 number.
15 a. Okay. And if you look at the
16 numbers here, the 168.7 at the top, plus
17 the 85, totals 254.7, which is a little
18 over a million dollars more than the prior
19 quarter; correct?
20 A. Right.
2t a. So, in order to -- on these
22 numbers, in order to get to a number in
23 excess of the prior quarter, all of those
24 potential orders would have to come in and
25 all of the open orders at the top would
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1 Stack
2 have to be fìlled; isn't that correct?
3 A. Yeah, I guess that's right, if
4 there was nothing else.
5 Q. Do you remember any discussion
6 about that or how likely that was?
7 A. Again, I remember the general
B topic being discussed, but I just don't
9 remember the substance.
10 a. Okay. We have spent a fair
11 amount of time talking about that
12 all-hands conference call. Do you
13 remember anything else, as you sit here,
t4 that was discussed in that conference
15 call?
16 A. I think we have covered
77 everything that I can remember.
18 a. Okay. Now, we also talked some,
19 before the break, about the comfoft
20 letter, and I would like to return to that
21 topic.
22 Are you aware that, in the
23 course of preparing comfoft letters,
24 accountants sometimes receive
25 representation letters or some letter from
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2 marked for identification.)
3 Q. Well, let me show you a
4 previously-marked Exhibit, a document
5 marked as Exhibit 120, which is a letter
6 signed by Mr. Dunlap, Mr. Kersh,
7 Mr. Fannin, and Mr. Gluck. And my
B question is, do you know if Morgan Stanley
9 or its counsel received this document
10 prior to closing.
11 A. I don't know.
12 a. You can put that aside.
13 Before the break, I showed you a
t4 draft of the comfoft letter that had a fax
15 transmittal of the 17th of March.
16 A. Right.
17 a. I would like to show you one
18 additional draft of the comfort letter to
19 see if that refreshes your recollection
20 any.
2L (Deposition Exhibit Morgan
22 Stanley 48, draft of the comfort
23 letter, previously marked for
24 identification.)
25 MR. BRODY: Counsel.
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2 the management of the company as to what
3 they expect their numbers to be?
4 A. Yes.
5 Q. Did you see any such -- does
6 that type of letter have a name?
7 A. I think they usually just call
8 them "rep letters from management".
9 Q. Okay. I have heard a similar
10 name.
11 Are you aware of any rep letter
tZ or management letter being issued in this
13 case?
L4 A. Um --
15 a. In connection with the comfoft
16 letter.
17 A. Yeah, I don't think we ever saw
18 one.
19 I think that the accountants
20 have to get them to issue comfoft letters,
21 so they probably did but --
22 a. Okay.
23 (Deposition Exhibit 120, letter
24 signed by Mr. Dunlap, Mr. Kersh,
25 Mr. Fannin, and Mr. Gluc*, previously
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2 Q. I have shown you what's
3 previously been marked as Morgan Stanley
4 Exhibit 48, which also appears to be a

5 draft.
6 Do you know if you have ever
7 seen this document before?
8 A. Again, I don't remember
9 specifically looking at the comfort letter
10 in this case.
11 a. Okay. I believe you testified
t2 that - let me withdraw that.
13 Is the comfoft letter typically
L4 delivered in final signed form at the
15 printer?
16 A. Yeah, it often is.
t7 a. Do you know if the comfort
18 letter in this case was delivered in final
19 form at the printer?
20 A. I don't remember.
2I a. Now, you previously testifìed
22 that, as a result of the conference calls
23 on the l8th of March, a press release was
24 issued. Do you recall reviewing drafts of
25 the press release personally?
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1 Stack
2 A. I don't remember personallY

3 reviewing drafts.
4 Q. Do you recall giving anY

5 comments on a draft of the press release?
6 A. I don't.
7 Probably the more senior PeoPle
8 at Davis Polk did.
9 Q. Well, that was going to be mY

10 next question. Who at Morgan Stanley or
11 Davis Polk do you know was actually
12 involved in the process of preparing the
13 press release?
L4 MR. WISE: I don't know that
15 anybody was in the process of
16 preparing it. You mean reviewing it?
L7 a. Let's start with preparing it,
18 putting pen to paper, writing it.
19 A. As I recall, I think Skadden
20 prepared it and then I think others
2t commented on it but I, frankly, don't have
22 any specific knowledge of who those
23 persons might have been.
24 a. Well, I think you answered mY

25 next question. You don't know who at
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2 for the record, the document was
3 marked this way, although it's
4 somewhat out of order, but the
5 production number appears to be
6 reversed. But, in any event, Exhibit
7 t3 appears to transmit to Mr. Tyree a

B draft press release.
9 Q. Have you ever seen this before?
10 A. I don't remember seeing it.
11 a. I'm sorry?
t2 A. I don't remember seeing it.
13 a. Do you remember any discussions
t4 with Mr. Freed at Skadden Arps about the
15 press release or its content?
16 A. I don't remember.
t7 a. If you look at the fax
18 transmittal message from Mr. Freed to
19 Mr. Tyree, it refers to the fact that the
20 press release should not be disseminated
2l prior to its sign-off by Mr. Dunlap and/or
22 Mr. Fannin. Do you remember any
23 conversation about whether that was
24 necessary for the press release?
25 A. I don't remember any
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2 Morgan Stanley or Davis Polk reviewed the
3 Skadden Arps draft of the press release?
4 A. No, I don't know who it was. I
5 could probably guess.

6 Q. I am not asking you to guess

7 here.
I A. Yeah.
9 Q. Do you know if a draft was, in
10 fact, circulated on the night of the l8th
11 of March?
t2 A. I think it must havq been,
13 because I think it went out first thing
L4 the next morning, but I don't remember.
15 I don't remember seeing it,
16 so....
17 (Deposition Exhibit CPH 13,

18 document which appears to transmit to
i9 Mr. Tyree a draft press release,
20 previously marked for
2t identifìcation.)
22 a. Ms. Stack, I am showing you

23 what's previously been marked as Exhibit
24 13, CPH Exhibit 13.

25 MR. BRODY: And I will state,
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2 conversation.
3 Q. Okay. And did you have any
4 conversation with Mr. Fannin about the
5 press release?
6 A. I don't think so. I don't
7 remember any.
8 Q. Do you recall any discussions,
9 either on the conference call or at a
10 later time, about any wording or content
11 in the press release?
tZ A. I think on the conference call

13 generally the content of it was discussed,
t4 but I don't remember speciflc
15 conversations about it.
16 a. When the conference call was
L7 over, had the parties drafted a press

18 release or had they just discussed types
L9 of things to include in there?
20 A. I think we had just discussed
2L it. I think a draft was circulated. It
22 must have been later, because I don't
23 remember seeing it.
24 a. And I may have touched on this
25 but, do you recall any conversations with
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1 Stack
2 after pricing.
3 Q. Who was there?
4 A. Um -- I think that Jim Lurie was
5 there with me. I think John Tyree was
6 there. I think there was an associate
7 from Skadden there, although I am not sure
B which one it was or if there were more
9 than one. And I think there were two guys
10 from Arthur Andersen there, and I think
11 one of them was Larry. I remember a

LZ Larry, I guess Bornstein is his last name.
13 a. Do you remember the name of the
t4 other one?
15 A. You know, after seeing it here a
16 couple of times, Phil, or something, but I
t7 wouldn't have -
18 a. You think Mr. Harlow was there?
19 A. Oh, gosh, I wouldn't know.
20 I know there was a second person
2t with Larry, and it could have been someone
22 different.
23 a. Okay.
24 A. I don't remember.
25 I have just seen Phil Harlow's
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2 printer, there is definitely smaller
3 break-out rooms all over the place, but I
4 think there was one room that people were
5 generally organized in here, as I recall.
6 Q. Were you there the whole time
7 that Mr. Lurie was there?
8 Did you arrive together and
9 leave together.
10 A. Um - I think I was probably
11 there till the very end, and he may have
L2 left a little before that. I believe we
13 arrived together or somewhere around the
L4 same time.
15 a. What conversations do you
16 remember taking place at the printer?
L7 A. I guess I remember, you know,
18 general conversations aboutjust the
19 pricing and how the evening was going to
20 go.
2L Specifically, I do remember one
22 comment made by one of the guys from
23 Arthur Andersen, I believe it was Larry,
24 who was sort of a gregarious gentleman,
25 and sort of made a joke about: Oh, yeah,
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2 name, I guess.

3 Q. Are you familiar with an Afthur
4 Andersen accountant named Mark Brockelman?
5 A. That sounds familiar, as well.
6 I suppose it could have been.
7 Q. But you are not sure.
8 A. No.
9 Q. How long were you at the
10 printer?
11 A. Probably well into the late
t2 hour, probably early morning the next
13 morning. I don't remember. Usually, we
L4 stay there until we sign off on the book
15 completely.
16 a. Could it have been six hours or
17 more?
18 A. Sure.
19 a. What was the physical layout of
20 the printer?
2L Were you all in one room or did
22 you have separate rooms?
23 A. There was one large conference
24 room where I think most things happened.
25 There is definitely -- I mean, at a
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2 those guys, those guys aren't going to hit
3 their numbers, or something like thaÇ and
4 made a comment like that, to which we all
5 sort of responded: What are you talking
6 about? Why would you Ëy that? And then
7 he said: Oh, no, I was just joking. And
B that was sort of the end of it. And we
9 moved on from there. Everybody was
10 obviously very focused on this press
11 release and the contents of it and, so,
12 when he made soft of a comment, an
13 offhanded comment, people paid attention,
14 and then he said he was joking, and that
15 was sort of the end of it. And that was
16 sort of in line with the interaction of
L7 the personality that went on there. And
18 then I really don't have a lot of other
19 specific recollections of what was said as
20 of the printer, other than being there
2I and....
22 a. Okay. You believe Mr. -- let me
23 withdraw that.
24 When Mr. Bornstein made his
25 comrnent, who was he making it to?
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1 Stack
2 A. I was definitely in the room, I
3 think -- I think Jim was probably in the
4 room.
5 Q. Jim Lurie?
6 A. Yeah, Jim Lurie. I can't say
7 for sure who else was in the room at the
8 time.
9 Q. Were other representatives of
10 Skadden Arps there?
11 A. You know, they were there that
L2 evening, I don't know if they were in the
13 room at the time.
t4 a. What about Mr. Tyree?
15 A. I also don't remember. He was
16 probably in there, but I don't remember
17 for sure.
18 a. Okay. And before Mr. Bornstein
19 made his comment, were people talking
20 about the press release?
2t A. Um -- not that I recall.
22 a. So he was the one who initiated
23 the topic of conversation?
24 A. Yeah, as far as I remember.
25 For some reason, that exchange

Page 190

1 Stack
2 Jim or -- I mean, we all sort of had the
3 same reaction.
4 Q. And what did he say?
5 A. And he said: No, no, I am just
6 kidding, don't worry about ít, or
7 something along those lines.
B Again, the specific words I
9 don't remember, I just remember the
10 general exchange.
11 a. Thereafter, did Mr. Bornstein
12 make phone calls to other people at Arthur
13 Andersen, to your knowledge?
14 A. I don't know, I don't know.
15 a. Do you know if Mr. Bornstein
16 said in that conversation that he didn't
17 think the press release was accurate? Do
18 you remember that?
19 A. No. I mean, reallç the only
20 thing I remember is what he said and,
2l really, it was very clear that he wasn't
22 serious, so....
23 a. Okay. And why was it that ¡t
24 was clear to'you that he wasn't serious?
25 A. Well, if he had been serious, it
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2 just stuck out in my head but I, frankly,
3 don't remember a lot of the surrounding
4 discussions on it, of that, really, or
5 anything else.
6 Q. Do you remember the precise
7 words that Mr. Bornstein used?
I A. No, but it was something along
9 the effect of as I described earlier.
10 a. That Sunbeam would not hit its
11 numbers?
tZ A. Yeah, something like that.
13 a. Did he say that if Sunbeam
14 didn't hit its numbers everybody there
15 would be in trouble?
i6 A. I don't remember those words.
t7 It really was soft of an
18 offhanded -- uh -- as I remember, it was
19 sort of an offhanded remark, like: Oh,
20 come on/ you guys, they are not go¡ng to
2t hit their numbers. You know: What do you
22 mean by that?
23 a. And then, after he made that
24 comment, who asked for clarification?
25 A. I am not sure if it was me or
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2 would have been a -- a huge issue for all
3 of us, and we would have soft of dropped
4 everything and focused on that, I think.
5 And it was also -- I mean, I just remember
6 that sort of character, tone of the
7 conversation, and the way that it was sort
B of very consistent with the way he had
9 behaved and how all of our interactions
10 had gone throughout the transaction.
11 a. When had you worked with
tZ Mr. Bornstein prior to this?
13 A. It was just in other
t4 conversations in the transaction.
15 a. Do you remember any of those?
16 A. No, not specifically, no.
t7 a. Had you ever met him personally,
18 seen him?
19 A. I think I had probably met him
20 at the printer when we printed the reds,
2t because I remember he was familiar when I
22 saw him at the printer again.
23 a. So that would be around the 16th
24 of March.
25 A. Yeah, whatever date the --
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1 Stack
2 probably the night before that or
3 something, yeah.
4 Q. Did anyone raise his or her
5 voice in this conversation?
6 A. Not that I recall, no.

7 Q. Did anyone use profanity?
B A. Not that I remember, no.

9 Q. Did Mr. Bornstein -- do you

10 recall Mr. Bornstein stating to anyone in
11 attendance at the meeting that he didn't
!2 think Sunbeam was going to meet its
13 numbers?
t4 A. I mean, only in the manner that
15 I have already described.
16 a. Did he repeat that in the
17 meeting -- do you recall him stating in

18 the meeting, to you or to others, that he
19 was going to send auditors to all of
20 Sunbeam's loading docks to make sure that
2l it was correct? Do you remember that?
22 A. No, no.
23 a. While at the printer, do you
24 know if anyone from Davis Polk or Morgan
25 Stanley had conversations with people from
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2 time?
3 A. No, I don't,
4 Q. Do you remember discussions with
5 Mr. Bornstein or others at the printer to
6 the effect that the amount of the offering
7 had changed?
I A. No, no.
9 Q. Ms. Stack you previously looked
10 at a copy of the comfoft letter, marked
11 Morgan Stanley Exhibit 48.
12 A. Mm-hmm.
13 a. And if you look at the text of
14 the comfoft letter, it recites that it's
15 for a $1.3 billion offering.
16 Do you see that?
17 A. Right.
18 MR. CI-ARE: Mike, I just want to
19 correct, you described this as "the
20 comfort lettef'. I think you had
2l previously described it as a "draft"
22 of it, 48. Did you intend to
23 describe this as the final comfoft
24 letter?
25 MR. BRODY: No.
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2 Sunbeam who were not present?
3 A. I don't remember.
4 Q. Do you recall any calls being
5 made by anyone to people who were not
6 present, such as Mr. Harlow or Mr. Gluck
7 or people at Sunbeam?
8 A. I don't remember anything
9 specifically.
10 It wouldn't be unusual for that
11 to happen, but....
12 a. And do you remember
13 Mr. Bornstein repofting back what others
L4 not in the meeting had said about the
15 press release or the deal?
16 A. No, I don't.
17 a. At the meeting at the printer,
18 do you remember Mr. Bornstein delivering
19 the -- Mr. Bomstein or someone else
20 delivering the final version of the
2l comfoft letter?
22 A. I just don't remember if it was
73 delivered that night or not.
24 a. Do you remember any changes
25 being made to the comfort letter at that
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1 Stack
2 MR. CLARE: Okay.
3 (Deposition Exhibit 111,
4 document which appears to have been
5 faxed from Global Financial Press on
6 the night of the printing, previously
7 marked for identification.)
8 Q. I am going to show you now
9 what's been previously marked as Exhibit
10 111.
11 Have you ever seen that document
L2 before?
13 A. Not that I remember.
14 a. It appears to have been faxed
15 from Global Financial Press on the night
16 of the printing.
17 Do you see that at the top?
18 A. Yes.
19 a. And if you look on the first
20 page, the amount of the offering is
2L changed from 1.3 billion to 2.014 billion.
22 A. Yes, I see that.
23 a. Does that refresh your
24 recollection that there was converËt¡on
25 with the Anderson people on the night of
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1 Stack
2 the visit to Global Financial Press that
3 the amount of the offering had changed?
4 A. I don't remember discussing
5 that, no^

6 (Deposition Exhibit CPH 77,
7 documenÇ which appears to be the
B final version of the comfort letter
9 dated on the 19th of March 1998,
10 previously marked for
11 identification.)
12 a. A draft of a letter -- I have
13 given you what's previously been marked as
t4 CPH Exhibit 17. Does that appear to be
15 the final version of the comfort letter
16 dated on the 19th of March 1998 -- excuse
17 me, yes, 1998.
18 A. Yes, that looks like it.
19 a. And that shows the change to the
20 amount of the offering?
2L A. Yes, it reflects the 2 billion
22 number.
23 a. And it contains on the last two
24 pages, handwriting and tick marks to
25 reference the items in the offering
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1 Stack
2 what's previously been marked as
3 CPH Exhibit 114. I think my questions are
4 going to be brief about this.
5 A. Okay.
6 Q. Have you ever seen it before?
7 A. Uh -- no.
B Q. I'm sorry?
9 A. No -- wefl. I have seen -- I
10 guess the back page I have seen.
11 a. I'm sorry, you are correct, that
L2 is one we have talked about already.
13 Okay. You can put that document aside.
t4 Beginning with the events on the
15 l8th of March, and following up until
16 closing, do you remember any discussion in
17 which anyone suggested that perhaps the
18 deal should not go forward?
19 A. Um -- no. I mean, there was
20 discussion that evening on those -- on
2t that series of conference calls on the
22 l8th about what we ought to do, and I am
23 sure the possibility of not going forward
24 was brought up, but I think that because
25 we were going to put the information out
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1 Stack
2 memorandum?
3 A. Right.
4 Q. So this is the final.
5 A. It looks like, it's signed as
6 well.
7 Q. Do you know if this was, in
8 fact, delivered at the printer?
9 A. I don't remember.
10 a. Do you remember any discussions
11 about the form of the comfort letter or
t2 its content at the printer?
13 A. I don't.
t4 a. Do you remember any other
15 discussions at the printer on the night of
16 the - I guess it was the 19th.
t7 A. Other than what i have -- we
18 have already discussed, I don't remember
19 anything else specific.
20 (Deposition Exh¡b¡tCPH 114,
2I document, previously marked for
22 identification.)
23 a. You can take that, please.
24 MR. BRODY: Counsel.
25 a. I am showing you, Ms. Stack,
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2 and give it to investors, people felt
3 comfortable moving forward.
4 Q. Do you remember what anyone said
5 with regard to whether the deal should or
6 should not go forward?
7 A. Nothing specific, no.
I Q. Do you remember any conversation
9 beginning on the 18th and continuing until
10 the closing of the deal about whether
11 anyone ought to call up MacAndrews &
12 Forbes and provide information such as the
13 exhibits we have seen that showed the
L4 potential orders?
15 A. No.
16 a. Do you recall any discussion,
77 beginning on the 18th and continuing until
18 the closing, about whether any additional
19 disclosure should be made to the public
20 about Sunbeam and its sales and earnings?
2L A. No, other than those conference
22 calls where we talked about with what the
23 press release ought to say/ no.
24 a. Okay. Now, we have looked at
25 some earlier documents that showed the
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1 Stack
2 amount of the offering was for 1.3 billion
3 which would result in proceeds to Sunbeam
4 of 500 million?
5 A. Mm-hmm.
6 Q. And you are aware that it was
7 later raised to 2 billion. Do you recall
B what proceeds would result to Sunbeam from
9 that amount?
10 A. No, I don't.
11 (Deposition Exhibit 10, final
tZ offering memorandum, previously
13 marked for identification.)
L4 a. Let me show you what has
15 previously been marked as Exhibit 10. And
16 I apologize for the size of the document,
L7 I am not going to ask you to look at much
18 of it, but you recognize this as the final
19 offeringmemorandum?
20 A. (Nodding.)
21 a. Is that correct?
22 A. Right.
23 a. And you see the amount at the
24 top identifies 2.0 billion?
25 A. Right.
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1 Stack
2 decision was made to ¡ncrease the amount
3 of the offering?
4 A. I don't. It must have been
5 sometime after we printed the reds,
6 because the reds said 1.3 but I don't
7 remember when that was.
B Q. Do you remember who, if anyoner
9 was involved in that decision?
10 A. I don't know.
11 MR. BRODY: Can we mark this,
L2 please, as our next exhibit.
13 (Deposition Exhib¡t CPH 111,
14 document which appears to be a fax to
15 Ms. StacÇ which was sent to
16 Ms. Stack at about 10:23 p.m. on the
17 night of the 19th at Global Financial
18 Press, and it was sent to Mr. Lurie
19 and Mr. Dieü, marked for
20 identification, as of this date.)
2L MR. BRODY: And for you two, I
22 have two copies, one appears to be
23 stapled and one does not. I think
24 they are identical. If one has
25 handwriting, let me know, but that

Page204

1 Stack
2 Q. And you recognize this as the
3 document that went to the printer on the
4 night of the 19th; is that correct?
5 A. Yeah, this looks like what it
6 is, yeah.
7 Q. And if you turn to what appears
8 to be page 23 of the document, the
9 production number in the corner ends with
10 the numbers 191.
11 A. Right.
t2 a. You see the total debentures
13 offered is 750 million?
14 A. Correct.
15 a. So when the deal was increased
t6 from 1.3 to 2.0 billion, it resulted in an
L7 increase in proceeds to Sunbeam from 500
18 to 750; is that correct?
19 A. Yes, that's what it is, I guess.
20 a. Now, do you remember any
27 discussions within the group working on
?2 the deal about increasing the amount by --
23 that increase, by a 50 percent increase?
24 A. I don't remember.
25 a. Do you remember when the
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1 Stack
2 was unintentional.
3 I'm sorry, this is marked as
4 Exhibit 2--
5 THE COURT REPORTER: 211.
6 MR. BRODY: Thankyou.
7 Q. Ms. Starlç I have given you what
8 has been marked as Exhibit 211.
9 A. Yes.
10 a. This appears to be a fax to you;
11 correct?
LZ A. Yes.
13 a. And it was sent to you at about
L4 10:23 p.m. on the night of the 19th at
15 Global Financial Press.
16 A. Yes.
L7 a. And it was sent to Mr. Lurie and
18 Mr. DieE --
19 A. Right.
20 a. -- as well?
2l A. Right.
22 a. And I think you testified
23 earlier that Mr. Lurie was present. Does
24 this refresh your recollection that
25 Mr. Dietz, in fact, was there?
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1 Stack
2 A. I am sure he was.
3 I just don't have a real memory
4 of who he was or having interaction with
5 him.
6 Q. Fine. If you turn to the second
7 page of the document, it's a memorandum
B from Nicole Duncan. Who ìs Nicole Duncan?
9 What was her role?
10 A. She was another associate at
11 Davis Pol( and I think she helped out on
12 drafting a couple of documents. Maybe --
13 I so¡t of remember her drafting the
L4 indenture, maybe, and I worked on -- we
15 so¡t of split up some documents at one
16 point, and she helped out.
t7 a. And the document that is
18 attached it the Sunbeam Corporation
19 purchase agreement. Can you describe,
20 just briefly, what the purpose ofthe
2L purchase agreement was?
22 A. Yeah. This is the document
23 where Morgan Stanley agrees to buy the
24 securities from Sunbeam and then they will
25 go and resellthem to the market.

Page 206

1 Stack
2 Q. - to $2 O¡it¡on. Does that
3 refresh your recollection that, in fact,
4 the amount was increased on the morning of
5 the 19th?
6 A. Um-
7 MR. WISE: You are asking about
8 her recollection or are you asking
t her to go through the deductive
10 process which, obviously, you are
11 going through to --
12 MR. BRODY: I am asking --
13 MR. WISE: -- to try to deduce
t4 whether or not that occurred.
15 MR. BRODY: I am asking for her
16 recollection.
L7 MR. WISE: I think she's already
18 told you she doesn't remember.
19 A. I just don't remember.
20 a. And this doesn't refresh your
2L recollection?
22 A. No.
23 a. Does this document lead you to
24 the conclusion that the amount was changed
25 the morning of the 19th or between the
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2 Q. Yes, and you are shown as having
3 received a cc of this memo as, in fact,
4 you did at Global Financial Press;
5 correct?
6 A. Correct.
7 Q. Now, Ms. Duncan's memorandum
B states that she has attached the purchase

9 agreemenÇ and that the document was
10 marked to show changes from the draft from
11 this morning.
LZ Do you see that?
13 A. Yes.
14 a. And "this morning" would
15 obviously be the morning of the 19th;
16 correct?
L7 A. Right.
18 a. If you turn to the first page of
19 text of the document, it appears to be a

20 black-lined draft showing changes.
2I A. Correct.
22 a. And the change at ltem 4 and at
23 item -- item 4, the third line of the
24 text, shows the change in the amount --
25 A. Right.
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1 Stack
2 morning of the 19th and the evening of the
3 19rh?
4 MR. WISE: What's the difference
5 whether it does or it doesn't? She's
6 sitting here today, six years after
7 the fact. Presumably, what's
8 important is whether it leads the
9 trier of fact to that conclusion, not
10 whether it leads Ms. Stack one way or
11 another to that conclusion.
72 MR. BRODY: I will take that as
13 an objection to form.
t4 a. You can answer the question.
15 A, Yeah, it looks like that's
16 exactly what happened.
t7 a. Does it lead you to any other
18 possibleconclusion?
19 A. Um -- I mean, it could have -
20 the amount could have changed prior to
2l this date. You don't always send around a

22 revised documentevery day. Um -- and
23 maybe -- in fact, it looks like it says
24 what was deleted back here is all zeros.
25 So, I don't know what was in here before.
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1 Stack
2 Q. Okay. Turn to page 5 of the
3 text. And the production number at the
4 end ends 33019?
5 A. Okay.
6 Q. And you see the insertion to
7 paragraph L.

8 A. Yes.
9 Q. Just read that to yourself,
10 please, I am going to ask you some
11 questions about it.
t2 A. (Pause.)
13 Okay.
t4 a. You understand that provision to
15 state that the information set fotth in

16 the press release shall not in and of
L7 itself constitute a material adverse
18 change?
19 A. Yes, that's what it says.
20 a. Do you recall any discussion
2L about that term or including that term in
22 this document?
23 A. I don't recall the discussion
24 but, I mean, this is the material adverse
25 change, it looks like we are all just

Page 210
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2 were not involved in pricing?
3 A. No.

4 Q. Do you know who was?
5 A. The company and the bankers, I
6 think.
7 Q. Do you know which bankers?
I A. I don't.
9 Q. Was it repofted to you what
10 happened in the pricing conference call?
11 A. Not that I remember.
t2 a. Do you have any understanding or
L3 recollection of what was discussed -- what
L4 issues were raised in the pricing
15 conference call?
16 A. I mean, the pricing terms
t7 obviously came out of it, the amount at
18 which the public paid for the notes and
19 that sort of thing, but I don't remember
20 anything specific, other than that.
2L ' a. That answered my question, thank
22 you.
23 Following the events at the
24 printer, what additional work, if any, did
25 you do on this transaction?

Page2l2

1 Stack
2 being clear that the press release which
3 we all knew about and pafticipated in

4 making the decision to release isn't going
5 to be -- wouldn't contravene this
6 representation.
7 Q. Do you know who asked for or
8 insisted upon that language?
9 A. I don't know specifically.
10 I assume it came from the
11 company.
LZ a. Pardon me?
13 A. I assume it came from the
L4 cornpany or its lawyers.
15 a. Do you remember anyone
16 expressing the view that, absent this
L7 language, someone could interpret the
18 press release as a material adverse
19 change?
20 A. I, again, don't remember
2L specific discussions about this.
22 a. Okay, you can put that document
23 aside.
24 You have discussed, in general
25 terms, the pricing of the offering. You
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2 A. I coordinated documents for the
3 closing, so there were lots of
4 deliverables that we needed to get from
5 both sides for the closing, their opinions
6 and, you know, copies of certificates and
7 all that sort of thing, and I coordinated
I that and coordinated the transfer of the
9 funds and the securities and that sort of
10 thing.
11 a. Well, when you say you
72 "coordinated" the documents, what does
13 that mean?
t4 A. Basically, collected copies of
15 them after they had been finalized from
16 everyone, collected the actual signature
17 pagesr had them all laid out on a big
18 conference table for people to review,
19 really coordinated the closing efforts.
20 a. It doesn't mean that you drafted
2t all of those documents.
22 A. No, no.
23 MR. WISE: (Laughing.)
24 a. You have described already the
25 work you have done on drafting.
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1 Stack
2 just look at it.
3 Q. It is.

4 A. Yeah.
5 (Pause.)
6 Q. Do you remember --
7 A. Oh, I'm sorry.
B Q. Do you remember having seen it
9 before?
10 You may have answered, I just
11 missed it.
12 A. No, I don't remember.
13 a. And having seen this again, does
74 it refresh your recollection as to whether
15 you participated in any bring-down calls?
L6 A. You know, I probably
17 participated, I just don't remember --
18 a. Okay.
19 A. -- being on them.
20 a. The first item here asks for
2l there to be an update on build-up of the
22 first quarter revenues and earnings, and
23 there is some items underneath that.
24 Do you remember having any
25 discussions within Davis Polk or with

Page 218
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2 Exhibit 112.
3 Do you recognize this as the
4 bring-down letter?
5 A. Yeah, it looks like the bring-
6 down comfoft letter. I don't remember
7 seeing it.
B Q. Okay. I think you may have
9 answered my next question. Having now
10 seen this, does it refresh your
11 recollection whether you saw it at the
12 time?
13 A. Yeah, I still don't remember.
L4 a. Okay. Do you remember any
15 conversations or work in tracking down the
16 numbers in the bring-down letter?
17 A. I don't remember.
18 a. Turn to page 2 of the bring-down
19 letter. It refers to some sales numbers
20 and some net income numbers through March
2L of 1998.
22 A. (Nodding.)
23 a. Do you see that?
24 A. Yes.
25 a. Do you recall any discussion
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2 Morgan Stanley or with anyone else about
3 first quafter revenues and earnings after
4 the 19th of March?
5 A. I don't remember.
6 Q. Are you aware that, in
7 connection with bring-down calls, there is

I frequently a bring-down letter from the
9 accountants?
10 A. Yes.
11 a. Do you know if you saw the
72 bring-down letter in this case?
13 A. I don't remerhber seeing one,
t4 although I am sure that one was delivered.
15 a. Do you remember any discussions
16 with the accountants or with Morgan
t7 Stanley or with Sunbeam about the
18 representations contained in the bring-
19 down letter?
20 A. No, I don't.
2l (Deposition Exhibit CPH 112,
22 bring-down comfoft letter, previously
23 marked for identification.)
24 a. Let me show you one additional
25 comfoft letter, previously marked as CPH
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2 about whether those numbers ought to be
3 disclosed to the public?
4 A. I don't remember.
5 Q. Do you remember if there ever
6 was any public disclosure in any context
7 about the fact that through the fìrst two
I months of '98 Sunbeam was running at a
9 pretty substantial loss?
10 MR. CLARE: Object to the form
11 of the question.
72 You can answer.
13 A. I guess other than all those
14 calls that we had on the night of the
15 18th, that we have already talked about, I
16 don't remember anymore discussion about
17 this.
18 a. Okay. Did you pafticipate in
19 any calls with analysts or calls with
20 anyone else outside of the Morgan Stanley/
27 Davis Polk group about the offering before
22 it went -- before it closed?
23 A. Uh -- no, other than, you know,
24 the company and their counsel during those
25 calls on the 18th.
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1 Stack
2 Q. Okay. And after the closing,
3 did you participate in any -- do any work
4 on this deal or for Sunbeam -- withdraw
5 that.
6 After closing of the public
7 offering we have been talking about, did
B you do any work for Davis Polk on behalf
9 of Morgan Stanley in connection with
10 Sunbeam?
11 A. Not that I recall.
12 I may have helped put together
13 sort of the documents for the closing sets
t4 and that sort of stuff but -- mmm --
15 nothing else, no.
16 a. Are you aware that, shortlY
17 after the deal closed, Sunbeam announced
18 that, in fact, it had not made its
19 numbers?
20 A. Yeah, I am aware ofthat.
21 a. How did you become aware of
22 that?
23 A. I think I probably -- I remember
24 it happening at the time the press release
25 came out and we were -- I was surprised.
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2 ùid anyone report back to you or
3 did you hear it reported to you what had
4 been discussed at the road-show or any of
5 the road-shows?
6 A. No, not that I remember, no.
7 Q. Are you aware that there was a

B road-show after the press release came
9 out?
10 MR. WISE: Which press release?
11 MR. BRODY: I'm sorry.
L2 a. The March 19th press release.
13 MR. BRODY: Thank you, counsel.
L4 A. Yeah, I guess, I mean, it was
15 the Iast day of the road-show before
16 pricing, so it's pretty typical there
L7 would be a meeting that day.
18 a. Did anyone repoft to you, or say
L9 in your presence, what had happened at
20 that road-show or statements that were
2I made?
22 A. I don't remember any, no.
23 a. Did you ever hear it repofted to
24 you that Mr. Dunlap or others at Sunbeam
25 said publicly that the only reason they
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2 Q. Were there any discussions that
3 you are aware of about how Sunbeam got to
4 that point, how it happened?
5 A. I don't think I had any specifìc
6 discussions about it, no.
7 Q. Do you remember anyone asking or
8 suggesting that Morgan Stanley or Davis
9 Polk could have done something differently
10 after that information came out?
11 A. No, not that I remember.
t2 a. You don't remember anyone
13 questioning or saying: We should have
t4 done something differently, or held up on
15 the deal?
16 A. Yeah -- no, I mean, I remember
t7 that I was surprised by it, but no, I
18 don't remember discussions about that.
19 a. Okay. Ms. Stack, I have asked
20 you some questions about the road-show and
2L I believe you said you had no involvement
22 in the road-show.
23 A. No.
24 a. This is going to be a slightly
25 different question.
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issued the press release is the lawyers
made them do it?

A. No, actually, I don't remember
that.

a. Okay. In connection with the
work that you did on this transaction, did
you review any documents reflecting -- let
me withdraw that.

In connection with the work you
did on this transaction, did you ever look
at any proformas or estimates of what a
Coleman/Sunbeam combination would look
like?

A. I think there are probably some
included in the offering memorandum, so I
am sure that I saw them. Frankly, as a
first-year associate, they would have been
a little more complicated than I would
have had expeftise in, I think, at the
time.

a. Do you remember any discussions
within Morgan Stanley, with Morgan Stanley
or within Davis Polk, about any synergies
or advantages from this combination that
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1 Stack
2 would flow to Sunbeam?
3 A. I don't remember any sPecific
4 conversations.
5 Q. And I believe you said there was
6 a different group at Morgan Stanley
7 working on the bank loan. Do you remember
B any conversations with them about --

9 A. At Davis Polk -
10 a. Thank you.

11 A. Sorry.
12 a. I knew I had made that mislake.
13 I probably made it more than you have
L4 caught.
15 You said there was a different
16 team at Davis Polk working on the bank
17 loan.
1B A. Yes.
19 a. Did you have any conversations
20 with them about the bank loan or the work
2l they were doing?
22 A. No, nothing specific.
23 I think we may have had to
24 coordinate some things, but I don't really
25 remember any specifics of it.
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2 printer, at the Global Financial Fress,
3 and you have testìfied about your
4 recollection. Do you recall any other
5 events or conversations that took place at
6 the printer?
7 A. Um -- nothing that we haven't
8 already discussed.
9 Q. Do you recall any notes or
10 documents that you created or saw at the
11 time that would refresh your recollection
12 about what happened at the printer?
13 A. I don't remember anyth¡ng else
t4 now.
15 a. Do you recall any documents,
16 whether you created them there or noÇ
17 that would refresh your recollection about
18 what happened?
19 A. No, nothing specific, no.
20 a. Okay.
2l MR. BRODY: I have no fufther
22 questions. I thank you for your
23 time.
24 THE WFNESS: Thanks.
25 MR. CLARE: I have no questions
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2 Q. Did any members of the bank loan
3 team participate in the conference calls
4 on the 18th?
5 A. You know, I don't remember any
6 of them being there, but....
7 Q. Do you remember any
8 conversations between members of your
9 group and anyone else about the impact of
10 the events of the 18th and 19th and the
11 press release on the bank loan?
12 A. I don't remember, no.
13 MR. BRODY: Why don't we go off
t4 the record.
15 MR. WISE: SUrC.

16 THE LEGALVIDEO SPECIALIST: ThC

17 time is 2:29, and we are off the
18 record.
19 (Pause in proceedings.)
20 THE LEGAL VIDEO SPECIALIST: ThC

2L time is 2:31, and we are back on the
22 record.
23 MR. BRODY: Thank you.

24 a. Ms. Stack, we have talked a fair
25 amount today about the events at the
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at this time.

MR. WISE: That's it.
MR. BRODY: Okay.
THE LEGAL VIDEO SPECIALIST:

Okay. The time is now 2:32, we have
reached the end of the deposition,
and we are off the record.

(Time noted: 2:32 p.m.)

HEATHER M. STACK

Subscribed and sworn to
before me this _ day
of 2004

Notary Public
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STATEOF NEWYORK )

: ss.

COUNTY OF NEW YORK )

I, WENDY D. BOSKIND, an RPR

and Notary Public within and for
the State of New York, do herebY
ceftify:

That HEATHER M. STACK,

the witness whose deposition is

hereinbefore set forth, was dulY
sworn by me, and that such
deposition is a true and accurate
record of the testimony given bY

the w¡tness.
I further certify that I am not

related to any of the pafties to this
action by blood or marriage, and that
f am in no way interested in the
outcome of this matter.

IN WITNESS WHEREOF, I have
hereunto set my hand this 27th day
of May, 2004.
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THE VIDEOGRAPHER: Good morning. We are now
on the video record. Tb¡s is Videölape No. 1. Today is

Monday January 4th,2004. The time is 9:03 a.m. We are

here at 44 West Flagler Street, Miami, Florida for the

puryose of taking the videotape deposition of Dennis
Pastrana in the matter of Case No. 03 CA 00504 .4.1,

Coleman (Parenl) Holding versus Morgan Stanley.

The court reporter is Ana Reid. The
videographer is Alejandro Montalvo, both of Esquire
Deposition Service.

Will counsel please introduce yourselves

after which the court reporter will $ur€ar the wilness.

MR. IOHNSON: Clark lohoson, Jenner & Block
Chicago, for the plaintiff, Coleman (Parent) Holding.

MR. BAKER: Stephen Baker, also of Jenne¡ &
Block in Chicago, also on behalf of Coleman (Parent).

MS. BROWN: Zhonefe Brown of Ki¡kland & Ellis,
Vr'ashington D.C., on behalf of Morgan Stanley, Incorporated.

MR, MOSCATO: Michael Moscato from the firm of
Curtis Mallet representing Dennis Pastrana-

DËNNIS PASTRANA
was called as a witness by the plaintiff, having been first
duly swom, was examined and testified as follows:

///
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1 EXAMINATION
2 BY MR. JOFINSON:

3 Q. Good morning, Mr. Pastrana.

4 A. Good morning.

5 Q. Will you please state your name for the record.

6 A Dennis Pasfrana.

7 Q. And where do you reside?

8 A. 3948 Southwest 60th Court, Miami, Florida,33135.

9 Q. How long have been at that address?

10 ,au Five years.

11 O. Where are you currently employed?

12 .4- Ernst & Young, LLP.
13 a. How long have you been with Ernst & Young, LLP?

14 A. Since May of 2ü)1.
75 a- And prior to May 2OOl, where were you employed?

16 A. lVith Afhur Andersen, LLP.

l7 O. And a¡e you a CPA in the State of Ftorida?

t8 A. Yes.

19 O. How long have you held a CPA license?

2A A. About 1.1 years.

2l O. And do you have a Bachelor's Degree?

22 A. Ycs, I do.

23 a. When did you receive your Bachelor's Degtee?

24 A. 1991.

25 O. And d¡d you ga to work for.Andersen after

PagcT

1 Q. Were you a resident in the Miami office for
2 Afhur Andersen during your entire employment with Arthur
3 Andersen?

4 À Yes. Excuse me.

5 Q. And performed services for Sunbeam during your
6 work at Afhur Andersen?

1 A. Yes.
I Q. lVhen did you begin doing any work for Sunbeam?

9 A. ln approximalely Octobet of 1997.

10 a. And what was the nature of that work?

11 A. My first involvement was in preparing -- or
12 performing the SAS 71 review fcr the third quarter of 1997.

13 a. Arid did you continue to perform seryices for
14 Sunbeam after completing that review?

15 A. Yes.
16 O. You worked on the 1997 audit; is that correcl?

L7 A Yes.

18 a. Did you devote a substantial part of your work to
19 that audit?

2D A. Yes.

2l a- What work did you perform for Sunbeam afte¡ the

22 1997ãqlit?
23 .4- I participated or performed the SAS ?l review for
24 the fimt quager of L998. I participaled in the

25 performancc of post report review proced,u¡€s ¿nd tl¡e

Page 6

1 receiving a Bachelor's Degrce?
2 

^. 
I worked for about ò ye r al a local firm and

3 then I went to Andersen in 1993.

4 Q. So you wore at Andcrsen about eight years?

5 A. Correct.
6 Q. What are your current responsibilities at Emst &
7 Young LLP?

I A. I'm a senior manager in the firm's audit practice

9 where I work -- basically managc audits of various clients-

10 a. Including public companies?

11 A. Yes.
12 a. Can you sketch for us the titlcs that you've held
13 during your approximatcly cight years at Afhur Anderscn?

14 A. Staff, senior, manager and expericnced manager.

15 a. During what time frame approximatcly were you a

t6 senior?
17 A. Up unfil 1998 beginning at about 1995.

18 O. And then you became a manager at some poiût

79 around 1998; is that correct?
20 A. Conect. I believe it was middle of 1998, July,

2l something like that, August.
22 a. And when did you gain the titlc cxperienced

23 manager?

24 A. In 2000, about the same time, middte of the year,

25 2000.

Page 8

1 preparation of a comfort letter in connection with the

2 issuance of some bonds or debt, and subsequent to that also
3 participated in the Andersen's restatement audit work, if
4 you will.
5 Q. And that was in the time frame of summer 1998 and

6 the falt of 1998?

7 A. Correct.

8 Q. How is it that you câme to work on Sunbeam

9 matters? Was there a colleague that asked you to work out

10 on those matters?

11 A. Really just in the normal course. The engagemeût

LZ senior who wås on the job previously on the engagement left
13 the firm and I was assigned just by the normal practice of
L4 identifyingpeople and assigning people to engagemeots.

15 0. And to whom did you teport at Andersen concerning

L6 your work for Sunbeam?

17 A. Directly to l-arry Bornsfein.

18 a. Indirectly did you report to anyone?

19 A. Pardon me?

20 0. Indirectly did you report to anyone?

2l A. lndirectly I was kind of accountable to the

22 partners as well which would have been Phil Harlow but most

23 of my day-to-day interaction was with Mr. Bornstein.

24 a. Did you have any primary contacts with Sunbeam

25 that yoü dealt with on a regular basis?

Esquirc Dcposition Serviccs - (3OS)37I-2713 1r

2 (Pagus 5 to 8)

16dv-000836



o

o

o

Page 9

t A. Primarily dealt with a man by the name of Don --
2 I can't remember - Don Jackson who was accounling managet

3 at the time and also dealt quite a bit with John Gluck who

4 was also in control.

5 Q- In connection with today's deposition, did you

6 review any prior test¡mony that you've given relat¡ng to

7 Sunbeam?

8 A. I did. I read some testimony and reviewed some

9 documents.

10 a. And you gave testimony to the Securities and

11 Exchange Commission; is that correct?

12 A. Yes.

13 a- And you also gave a deposition -.or several days

14 of deposition in various civil litigations; is lhat conect?

15 A. Yes.

16 O. Did you give any other testimony relating to

17 Sunbeam?

18 A. No.

19 O. And other ihan any oonversations you may have had

20 with Mr. Moscato or family members, have you spoken lo
2l anyooe about this deposition?

22 A. No.

23 O. When was the last time you had any conversation

24 with Mr. Bomstein?

25 A. It's been more than two years,

Page I I

1 was the senior on the accounl in 1997 and when the

2 restatement proc€dures cåme up in the summer of 1998 and

3 they were looking for people to workpn that engagement, f
4 was a logical choice to participate.

5 Q. When you say "they were looking for peopie" --

6 A. nThcy" meaning the firm.

7 Q. Any particular person within the firm contacl you

I to ask you to work on those proc€dures?

9 A. No, I was assigned to the account as it was so my

10 time was, you know, in large part already assigned to

1l Sunbeam.

L2 O. Was Sunbeam your most significant client in t€rms

13 of your work in the 97198 time fraure?

74 A. In terms of me personally, yes.

15 a. How did you go about performing the additional

16 procedures? Strike that. What additional procedures did
17 you perform in connection with the restâtement?

18 MR. MOSCATO: When you say "you," you mean him

19 personally?

20 MR. JOHNSON: Yes,

2L MR. MOSCATO: That's kind of a bmad question.

22 MR. JOHNSON: [æt's see if he can answer il.
23 TI{E WTINESS: I mean, I probably have to go back

24 to tfte restatement report to refresh my recollection. I
25 know I worked on rr$as related to intemational sales that

Page lO

1 Q. How about Mr. Pruitt, have you had any

2 conversations with him over the past two years?

3 /ôr Not related to Sunbeam. I do - Mr, Pruitt is

4 currently working out of the same office that I work at and

5 we do know each otherso we do talk occasionally-
6 Q. But you haven't talked about Sunbeam ín any way?

7 A- No, no.

I Q. Have you had any conversations with Mr. Denkhaus

9 within the lasl few years?

10 A. Yes.

1l a. [æt me narrtw it down. Did any of those

L2 conversations relate to Sunbeam in any way?

13 A No, not that I can recall.
14 O. How about Mr. Harlow, have you spoken to him

15 about Sunbeam at any point in the past two years?

16 A. Nol that f can recall. IVe spoken to him, I
l7 would say, infrequently overthe past few years and not

l8 about Sunbeam thal I can remember at all,
19 a. Now, I believe you indicated that you worked on

20 the additional procedures that led to the resfatemenú of
2L Sunbeam's firnancial statement, is that correct?

22 A. Yes.

23 O. How did you first get involved in working on

24 tt¡ose additional procedures?

25 A. I think it just happened naturally. I mean, f

Page t2

1 we were looking at at the time.

2 | did some work in certain areas of the

3 inventory, going back and looking at the historical
4 accounting for capitalized variances.

5 A fairly meliculous part of the additional
6 procedure was tracking numeÌous adjustments that had been

? idcntified over a period of time and kind of tracking those

8 on a quarter-by-quarter basis so I was responsible for that

9 part of thc work. Offhand, I donl rcmember what other
10 a¡eas I worked on.

11 BY MR. JOHNSON:
L2 a. Did you have any lesponsibility for interviewing

13 Sunbeam personnel?

l4 A. Yes, I did conduct interviews of some people,

15 that's right.

16 a. Do you know who else from Andersen was

l7 responsible for conducting interviews?

18 A. I know Mr. Hadow did some interviews,

19 Mr. Bornstein did some and there was generally, as far as I
20 remember, lwo of us present at each of the interviews,
Zl Mr. Denkhaus did some interviews. I don't know who

22 clse. Those are the three I can remember.

23 O. What was the purpose of having these inlerviews?
24 A. I fhink just to fry {o get some informafion abouf
25 people's roles, what they might have known about different

'Esquirc Dcposition Scrviccs - (305)371-2713
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1 events that transpired. It's really information gatherirg.

2 Q. Why is it that Andersen determined to conduct the

3 additional procedures in the first place?

4 MS. BROWN; Objection.

5 THE WTfNESS: I donl know. I didot make that

é decision-

7 BY MR. JOHNSON:

8 Q. Had you heard anything concerning potential

9 t¡auds at Andersen prior lo the commencement of the

10 additional procedures?

11 MS. BROWN: Objection.

L2 MR. MOSCATO: I'm sorry, wait. You said -- I
13 think the syntax was a little weird. You said, "Did you

14 hear anything about potenfial frauds at Ande¡sen. " You

15 don't mean Andersen commiuing fraud?

16 MR. JOHNSON: Thank you. That's correct.

l7 O. Have you heard in the media or otherwise any

18 reports of potential fraud occurring at Sunbeam?

19 .4- I mean, I had heard general discussionabout,you
20 know, the term "fraud" being used in the context of Sunbeam,

2l but io terms of any specific area or any specific iustauce

22 where something fraudulent was done, I h¿d no knowledge or
23 had not heard anything.

24 a. Did you ever read an aficle in Barmn's in

25 approximately June of 1998 relating to Sunbe¿m's accounting?

Pagc 15

1 decision.
2 BY MR. JOHNSON:

3 Q. Do you recall any of the Sunbeam employees that

4 you interviewed as part of the additional procedures?

5 A. I do only because I reviewed somc of the

6 documents.

7 Q. Did you review -- I'm sorry, did you finish your

I answer?

9 A. Over the weekend I looked at a few of the notes

10 that I had written so I recall some.

11 a. Did you review any of the interview memorandum

12 that you prepared?

L3 A. Yes.

14 0. And was Scott Yales one of the p€rsons that you

15 interviewed?

16 A. Yes.

17 MR. JOHNSON: [æt's mark the interview

18 memorandum. This will b€ CPH 101. lnstead of bringing the

19 entire set down I brought the handful that I'm going to

20 use.

2l a. Mr. Pastrana, if you will take a minute to look

22 at that document. I'm going to ask you a handñrl of
23 questions aboút it-
24 A. Okay.

25 O. Is this a memorandum that you prepared to the

Page 14

1 A. I did actually.
2 Q. Did you read that at approximately the time it
3 was published?

4 A. Yes.
5 Q. Did you have any discussions about that article

6 with anyone at Ande¡scn?

7 
^. 

Yes.
8 Q. With whom did you have any of those discussions?

9 A. I can remember having a discussion about that

10 with Mr. Harlow and Mr. Bornstcin and, in fact,
11 Mr. Denkhaus as well.
12 a.- rffas that in June of '98?

13 A. Thereabouts, ycs.

14 a. And was this a single conversation?

15 A. It was probably onc or two conversations.

16 a. And what did each of those individuals say about

77 the article?
18 A. I dont remembcr what thc specifics were of what

19 was said at this point. You know, we did go through for
20 each of the areas that wcre identified, see what r#as in our
2I audit work papers,

22 O. Was that article one of the reasons that A¡thur
23 Andersen decided to conduct additional procedures?

24 MS. BROWN: Objectíon.
25 THE WTINESS: I don't know the basis for the

Page 16

1 files dated September l, 1998?

2 A. Yes.

3 Q. And it concerns an interview with Scott Yales?

4 A. Yes.

5 Q. Aad, for the record, Exhibit 101 has the Bates

6 stamp CPH QQ62693 through 697 . Mr. Pastrana, who is Scott

7 Yales?

8 A. He, as best I can ¡emember, worked in Sunbeam's

9 planning ând financial analysis function,

10 a. And was he employed in the Delray Beach office of
11 Sunbeam?

t2 A. Yes.

t3 O. Why did you determine to interview Mr. Yales as

L4 part of the additional procedures?

15 MR. MOSCATO: Objection.

L6 THE WTTNESS: I didn't determine. I mean, he was

L7 just one of people I was assigned to intewiew.
18 BY MR. JOHNSON:

L9 O. Someone told you to interview Mr. Yales?

20 A. Sorrebody put together a list of who was going to

2L be interviewed and who was going to conduct what interview.
22 a. Did you have a role in preparing the list of
23 people to interview?

24 A. No.
25 A. Who prepared that list?o

Esquire Deposition Scrviccs - (3OS)37tnL3
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1 MS. BROWN: Objection.

2 THE WTINESS: I dont know. At this point I
3 dont remember. I might have been asked questions about who

4 did what function or whatever. I just cant remembe¡ the

5 specifics.

6 BY MR. JOHNSON:

? Q. About halfway down the first page of this exhibit

8 there's a sentence fragment that states, "Needed to make

9 numbers." The line starting with --

10 A. Uh-huh.

11 O. What does the "Needed to make numbers" phrase

LZ refer to?

13 A" I think it's this interviewee's sense of the fact

14 that it was very important at this organization that they

15 achieve their financial târgets for revenues and income.

16 O. Is that the same import of the bullet poinf under

L7 Q4 97, the bullet provides, oln Q4 1997 there was a big

18 push" and npushn is undedined.

f 9 A. Yes.

2A O. Thaf also signifies a push to make numbers?

2I .4- Yes.

22 O. And "numbers" means financial targets?

23 ,4- Yes,

24 A. Do you recall how long afrer the interview witb

25 Mr. Yales you prepared this memorandum?

Pagc 19

1 kind of the goals in a number of areas that we need to

2 achieve in order to make our earnings goals for the year,"

3 and Sunbeam had one of those that upper management used to
4 manage the business as well, and I think he was saying, the

5 way I read it now, w:rs that fhis wâs commor at most

6 companies but, you know, that Sunbeam was fairly aggressive

7 in applying these goals.

8 BY MR. JOHNSON:

9 Q. The next bullet point, nEveryone had their,"

10 quole, "go gets." Do you know what Mr. Yales is refening
11 to with ngo gets"?

lZ A. Everybody had targerc that they were responsible

13 for achieving.

L4 O. And why did you determine that that information
15 from Mr. Yales was something that ought to be noted in the

16 interviewmernorandum?

t7 A- You know, as the interview progressed, I pretty

18 much noted everything he said so I dont thi¡k I weeded

19 stuff out. I think this was everything that was discussed.

20 a. So it was Mr. Yales who determined who said that

2l Sunbeam did it -- had profit sharing plans to a greater

22 extent than other oompanies?

23 A. Yes, lhat was his statemeút, yes, sir-

U MS. BROWN: Objection forthe record.

25 MR. MOSCATO: Was there confusion about that in
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L .¿l. Idon'trecall.
2 Q. Do you know who else was present at that

3 inlerview, if anyone?

4 A. I believe Mr. Bomstein was present, and therc

5 was always an attorney that was Present, too, usually one of
6 the atton¡eys from Skadden Arms was also there as well.
7 Q. If you turn to lhe second page, the first line of
I text provides "Profit Assurance Plan"?

9 A. Yes. A¡d incidentally where you are reading,

10 "Profit Assurances," says, t'LAB showed the schedulo to

11 Skadden." That means Mr. Bomstein.
12 0. That's what I was going to ask you. Thank you.

13 The second bullet point underthe heading provides, "This is

14 commotr at all companies but not to the extent that Sunbeam

15 does it.n
16 A. Uh-huh.
17 a- rrry'hat are you referring fo there?

18 MS. BROWN: Objection.
19 MR. MOSCATO: I object to that. You mean, what

20 was the witness referring to? What was Yales referring to?

2I MR- JOHNSON: That's exactly right.

22 MR. MOSCATO: If you remember.

23 MS. BROWN: I still object.

24 THE W[|NESS: My recollection of this was that

25 the company bad a schedule that said, you know, "These are
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1 any of the prior things? My understanding is all of this is
2 Yales.

3 MR. JOHNSON: I agree. I don't think lhere was

4 conñ¡sion.
5 BY MR- JOHNSON:
6 Q. Did you attribute any sigpificancc lo Mr. Yales'
? remark about the extent to which Sunbeam has profit sharing

8 plans?

9 A. I donT recall if I did or I didût. I just made

10 a note of it.
11 a, On that same page, therers a sontence that says,

12 "Certain schedules were not to be shown to anybody.n lVhat
13 schedules is Mr. Yales refering to there?

14 A. I meân, I really dont know. I know that

15 Mr. Bornstein, as I summarized here, showed him some
16 schedules. I dont know if he was referring specifically to
17 those schedules or if there were other i¡ternal managemert

18 reports that they had been instructed not to share with
19 people outside the company.
20 O. And did Mr. Yales indicate who was instructing
2l him not lo share thcise schedules with people outside the

22 company?
23 MS. BROWN: Objectioo.
24 TÉfE WTINESS: I don't recall at this point. I
25 didnt include it in the memo.
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T BY MR. JOHNSON:

2 Q. The bullet that provides, "Scott was not the

3 keeperofsuch schedules,n do you have any idea who the

4 keeper was at that time?

5 A. I don't know. I know that Scott reported to a

6 couple of women at the company, Deb McDonald, and I don't

7 remember their title exactly. A¡d Deb's predecessor was

I this woman, Lisa Dalberth. I don't know if they were the

9 keeper but that's who he reported lo.

l0 a. If you look at the next bullet point, it
l1 provides, oLisa was the keeper at thal time"?

12 A. Ob, okay.

13 O. That's Usa Dalberth?

14 A. I stopped at the f¡rst.

15 a. I asked -- focused you on ore bit of-
16 A. Sorry about that. Yes, that refers to Lisa

17 Dalberth.

18 a. And at that fime is that in the first quarter or

19 is that as of September of f 998?

20 A. This would have been Pr¡or to September of 1998'

2L I neve¡ really knew who Lisa was, I don't remembe¡ ever

22 meeting her. I do remember he¡ successor Deb, but this Lisa

23 Dalberth, I never mel her. She left the company sometime

24 prior. I don't know if it was in 1997 or in 1998. Bur by

25 September of 1998, I don't think Ms. Dalberth was there'

Page2l

1 look at a papcr to tcll you exactly bul, for cxamplc,
2 coopcrative advertising, discounls that arc being paid to
3 lhc client or an allowancc for ¡cturns or somclhing. Items
4 that are deducted from lhc gross amount of rcvenues.

5 Q, You also provide under lhal section that nl¡wcr

6 rcturns is a tfoublesomc itcm." Why is that troubling?
7 MS. BRO\ilN: Objection.
8 THE WITNESS: I think properly -- probably better
9 stated would have been "returns,n so achieving a lower
10 returns is what they are trying to do.

11 BY MR. JOHNSON:
12 a. Now, did Mr. Yales identify lhese items as

73 troubling or are lhesc itcms that you determined lo be
14 troubling?
15 A. No, all this came from M¡. Yalcs.
t6 0. So Mr. Yales indicated that lowcr relurns werc a
17 troubling itcm?

18 MS. BRO\JVN: Objection.
19 THE WffNESS: I think Mr- Yales indicated that
20 thesc were some of thc areas of this plan that w€ were
27 talking about that sccmcd lo make it challenging to achieve

22 the plan or these we¡c some of the more challenging
23 Çomponents of that plan.
24 BY MR. JOHNSON:
25 a. If you flip over lo Page 3 of that exhibit which

Pagc22

I Q. Tbe third bullel Point refers to a schedule that

2 Mr. Bornstein showed to Mr. Yales during this interview; do

3 you see that?

4 A. Uh-huh.

5 Q. Do you know where Mr. Bomstein ¡eceived that

ó scbedule?

7 A- [ don't know. I mean, Mr. Bornstein sPent, I

8 doo't know, several days or longer going through a series of
9 documents that had been gathered from the company aod I know

l0 he found a number of schedules in tbat process of going

I I through those documents.

12 a. So you don't know when Mr. Bornstein firsl
13 received a copy ofthat schedule?

14 À ldoot.
15 a. The last bullet point uader thal heading

16 provides, "Bob was aware of all this push.' ls that Bob

l7 Gluck?
l8 A Yes.

19 a. And the "push" again is a push lo make numbers?

20 A. Rigbt.

2l O. Under the beading "Troublesome ltems,n lhere's a

22 bullet that prov¡des, "Sales waterfall ilems," what does

23 that refer to?

24 ,{ Those a¡e deductioûs from gross revenue to arrive

25 al the nel reveûue a¡d those would have bceo - fU need to

Ptge24

t has the Båtes slamp CPH 62695, under the heading "Gross
2 Sales,n if you would read Number 3 for me.

3 A, nSales were being pulled forwandn --
4 MR. MOSCATO: Wa'rt, wait. You wanl him to ¡ead

5 it out loud?

6 MR. JOHNSON: Either way.
7 THE WITNESS: I beg your pardon. l'm sorry.

8 MR. MOSCAT0: Read it to yourself.

9 THEWITNFSS: Yes,tbanks. Okay.

10 BY MR. JOTINSON:
L1 O. Mr- Yales indicated to you that Sunbeam was

LZ pulling forward sales. Is that what this sentence

13 indicates?

L4 A C.onecl.

15 a. Mr. Yates stated that "The VÞs and GMs were

16 uncomfortable with the sales targets"?

17 MS. BROWN: Object.
18 BY MR. JOHNSON:
19 A. Is that conect?

20 A Correcl.

2l ' O. Do you know how many VPs and GMs Mr, Yales was

22 refening to there?

23 A. No, I dont.
24 0. In that same numbered paragraph lhere's a

25 reference to -- and it's italicized, "fhe untenabil¡tyr ofo
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1. that. What is the untenability referring to?

2 A- Honestly, I don'l know right now.

3 Q. Was that a phrase or a word that Mr. Yales used?

4 A. I believe so, yes.

5 Q. The same numbered paragraph, "As an example,

6 pulling Ql, Q2 98 sales into Q4,n is that Q4 of L9972

7 A. Ycs.

8 MS. BROWN: Just for the record, I object to

9 this entire line of questioning as M¡. Yales has already

10 been deposed himself.

11 MR. MOSCATO: He has been deposed in this case?

LZ MS. BROWN: Yes.

13 BY MR JOHNSON:

L4 A. Number 6 under that heading provides, "Everyone

15 knew that in practicc the no-retums policy was,'r quote,

16 "total BSn and "total BS," that's Mr. Yales'phrase forthe

17 no-retums policy?
18 A. I believe so.

19 a. Do you have an understanding of why Mr. Yales

20 stated that the no-returns policy was total BS?

2l MS. BROWN: Objection.

22 THE WITNESS: Yes, I don't know what his frame of
23 mind was.

24 BY MR. JOTINSON:

25 O, Number 5 provides, "Scott was aware of a,"

Page27

1 that they didn't think that could apply permanently.

2 BY MR. JOTINSON:

3 Q. In the middle of this page there's a text box

4 that provides in quotes, nlt was known among planling group

5 that restructuring reserves were being used lo benefit our

6 earnings.n Who's the planning group that Mr. Yales referred

7 to there?

8 MS. BROI#N: Objection.

9 THE WITNESS: Yes. I mean, I think this is just

10 a group that he was a part of. He worked for Deb McDonald

11 ¿pd r is¿ Dalberth and whoever else was in that department

12 that they oversaw.

13 BY MR. JOHNSON:

14 O. The last line on this page provides, 'By early

15 February, it was apparent that Sunbeam would not make Ql
16 numbers.n That's the Ql '98 numbers?

17 A- Conect
18 O. And then on the next page of this memorandum, CPH

19 62696, Number 6 on that page refers -- states, "The schedule

20 was'absolutely'a reach.n Do you know what schedule

2l Mr. Yales was referring to there?

22 MR. MOSCATO: You're looking at Number 6?

23 MR. JOHNSON: Yes.

24 THE WINESS: I donl recall Number 5 refers to a

25 schedule for the first quarter forecast. I $,ould imagine
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1 underlined, "stated no-rclums policy.n Why did you

2 underline "statcd" in this memo?

3 MR. MOSCATO: [f You remember.

4 THE WITNESS: I dont remember. I think what I'm

5 saying in the memo or what Mr. Yales is saying that there

6 was a no-return policy that was c<rmmunicated within the

7 organization. In other iotewiews that came out' someotre

8 had said that similar policies had been tried in lhe past

9 without success so it seems like he doubted whether it would

10 stíck.

11 BY MR. JOHNSON:

12 O. In other words, that Sunbeam was not followilg
13 the stated policy?

14 MS. BROWN: Objeaion.
15 MR. MOSCATO: I object to that.

L6 THE IüfITNESS: I don't think that's what this

17 mears. I think what this means is that the policy was being

18 followed. I think there was question as to how long it
L9 would continue to be followed for,

20 BY MR. JOHNSON:
2L a. So the reference to the tro-returns policy as

22 being total BS was a matter of how long the policy oould

23 remain in force?

24 MS. BROWN: Objection.

25 THE WTNESS: I mean, I understood it to mean

Page ?,8

1 it's that schedule that's beíng refened to.

2 BY MR JOHNSON:

3 Q. Do you know approximately how many people worked

4 in Scott Yales'department at Sunbeam?

5 ,4- Idon'tremember.
6 Q. And then the last numbered paragraph on this page

7 under the heading "First and Second Quarter 1998," if you

8 would just read that to yourself.

9 A. (Reading)
l0 a. The fext tÆ; is that journal entries?

11 A" Yes.

t2 a. Do you know what journal entries wcre made for

13 profit proteclion?

L4 MS. BRO\{N: Objection.

15 THE WITNESS: I dont know.

L6 BY MR JOHNSON:

l7 O. Do you know what this is refening to, this

18 paragraph?

L9 .4- I mean, it sounds like he's saying that some

20 entríes were re¡orded to improve the profits of the company,

2l but it's just a summary of what he said. I don't know

22 specifically why entries are being referred to.

23 0. Do you know the magnitude of the entries?

24 A. Idont, no.

25 0, Do you know who determined to reverse those
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entries in March of 1998?

MS. BROWN: Objection.
THE WTINESS: No-

BY MR. JOHNSON:

O. Do you know when in March of 1998 Sunbeam

detcrmined that it would not makc the numbcrs for Ql?
,4- I don't know that either.

O. You interviewed Mr. Kaiser as well; is that

cofrccl?
.A* Ycs.

MR. JOHNSON: I¡t's mark this as CPH 102.

a. Mr. Pastrana, could you identify Exhibit 102 for
thc rccord?

A This is a mc¡norandum I prepared of a July 21st

interview with Kyle Kaiser.

O. And Kyle Kaiser was a Sunbearn cmployee?
A Yes, he was the director of customer services.

O. Was he in Delray Beach?

A. No, hc worked in Hattisburg, Mississippi.

O. If you flip to the third page of this Bates

stamp, CPH 62690, therc's a section called bill and hold.

Can you tell us what bitl and hold rcfers to?

.A- Bill and hold in an acøunting transaction refe¡s

to a revenue transaction where the seller records a sale and

bills the customer but the goods haven't been physically

Pagc 3l

I Q. Did you evergain an understanding as to why the

2 company deterrnined to begin engaging in bill and hold sales

3 at that time?

4 A- I did get an understanding or at least I thought

5 I unde¡stood whal the reason for it was.

6 Q" And what were those reasons?

7 A- The way I undersfood it -
8 MR. MOSCATO: Go ahead. I'm just making myself

9 comfortable because it's probably going to be a long
f0 explanatíon but go ahead.

11 THE WITNESS: Want me to keep it short?

12 MR. JOHNSON: Answer the question.

13 THE TWITNESS: My understanding of it was that in
14 the 1997 season for selling grills, the company rnissed an

15 opportunity to fill more custorner'o¡ders beæuse there were

16 certain limitations in lerms of the capacity of grills that

I7 its plant could produce, so the idea for the 1998 selling
18 season was to start producing the grills earlier, slart

19 selling the grills earlier, and hopefrrlly that way have time
20 to produce ultimately a higher number -- larger number of
2l grills and sell more grills.
22 a. And lhen what happened was at the time
23 that the company was ready to start selling its grills, that

24 it produced.enough grills that the customers didn't have

25 available space at that time for the grills, so the decision
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1 shipped to the customers -- directly to the cuslomer's

2 location.
3 Q. They're shipped to a warehouse or third party?

4 A. Could be lo a warehouse, third party. Could be

5 segregated within the seller's own warehouse for lhat

6 customer.
7 Q. There's a sentence under the sect¡on that stâtes,

8 'Gluck was being fo¡ced. Was not a proponent of it." Did

9 Mr. Kaiser indicate who was forcing Gluck to presumably do

10 bill and hold sales?

11 MS. BROWN: Objection.
L2 THE WITNBSS: I don't recall if it's not here. I
13 don't remember.

14 BY MR. JOHNSON:

15 a. And just above that it states, "Decision to do

16 bill and hold was executed abruptly at the end of fourth

17 quarter, 199?." D¡d you know that Sunbeam was engaging in

18 bill and hold sales at the end of the fourth quarter, 199??

19 A. We did.

20 O. There's a teference to "[ack of procedures

2I here." Do you know what thal ¡efers to?

22 A. Yes, I believe that prior to the fourth quarter

23 of 1997 the company had not done bill and hold sale

24 transÂct¡ons before and díd not have fo¡mal procedures in

25 place for how to handle that tyPe of traosaction.

Page32

L was made lbat lhe customers would lake the inveotory --
2 would go ahead a¡d purchase lhe inventory but tbal it would

3 be placed iu a warehouse until the customers were ready to
4 take delivery-

5 BYMR.JOHNSON:
6 Q. Is lhe early-buy program at Sunbeam lhe same as

? bill aod hold?

I A, I understood the two to be related but not

9 necessarily lhe same lbing.

10 a. So early buy, a cuslomer could, in facl, take

l1 possession of theproduø?
12 ,4" Yes.

13 a. And b¡ll aod hold was Bot limitcd to grills, was

14 ir?

15 A. As far as I knew at that l¡me, it was limited to

16 grills. As far as I knew at thal time. I think I lea¡ned

l7 subsequeotly, maybe when ute ì,rrere doing the reslatement work,

18 that ¡t might have been applied on a limited basis to other
19 typesofgoods.
20 a. Læt's flip lo the next page of Exhibil 102 for
2L me. Thal's gol the Bates stamp CPH 6269f . Thereb a

22 heading, "Pressure to Make Sales Numbers at End of Ql 98";

23 do you see tbat?

24 A- Yes.

25 O. One of the provisions of that heading slates,o
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t "They (top managemeot) were planning to close the company.

2 Anyone hired after October of 1996 were told this is an

3 l8-month deal and when we sell, you will be fully vested.r

4 What is Mr. Kaiser referring to there?

5 MS- BROWN: Objection.

6 THE WITNESS: I think he's referring to a

7 knowledge that he had, that lhe intention ofsenior

8 management u/as to eventually sell the company.

9 BY MR.JOHNSON:
10 O. "This is an 18-month deal," does that refer to

11 how long the business model needed to be sustained?

t2 MS. BROWN: Objection-

13 THE W¡TNESS: Yes, I understood it to mean that,

1.4 you know, after kind of Dunlap and the people he brought in

15 got involved that the goal was to restructure the company

f6 and sell it within 18 months.

17 BY MR. JOHNSON:

18 a. When did you first hear that Sunbeam might be

19 sold?

20 A. I don't recall.

2l O. I think you indicated you began working in

22 earnest around October of'97?
23 A- Yes.

24 O. Was the information that Sunbeam might be sold

25 known to you at that time?

Pagc 35

1 A" I think we interviewed Mr. Bloomfield in

2 Mississippi. I'm not sure he was actually based in
3 Mississippi but I donl recall.
4 Q. Were all of your interviews for the additional
5 procedures conducted in person?

6 ,4' No, one or two of them might have been

7 telephonic.
I Q- Do you remember which ones might have been

9 telephonic?
10 ,4. I know that lhe inlerview was an interview of
11 Lisa Dalberth that was telephonic. I dont remember which
L2 olher ones were.

13 MR. MOSCATO: If it was telephonic, would you

14 have said it was telephonic in the interview memo?

15 THE WITNESS: You know, I think I did in the Lisa
16 Dalberth memo. I cant say I necessarily would have done

17 that. I should have but I donl know that I did.

18 BY MR. JOHNSON:
19 a. Tum to the second page of this exhibit, CPH 103,

20 the fourth line down, foufh text section down slates, "Don
2l Uzzib philosophy - load the pipeline and we'll deal with
22 the customers laler.n What is Mr- Bloomfield referring to
23 there?

24 MS. BROWN: Objection.

25 THE WTNESS: Just in the context in reading it

Pagc 34

1 A. Not that'l can remembcr.

2 Q. The next provision under that heading states,

3 oKyle: 'Nobody would put up with his bull if not for the

4 options.'' Do you have any idea what Mr. Kaise¡ was

5 referring to there?

6 A. I think he meant that he was under a lot of
7 pressure to do whatever his role was.

S Q. And wbat are the options referred to there?

9 A. Employce stock options.

l0 A. ff you would flip over to -- I'm sorry. Thatb

11 all I have on this exhibit.

12 A¡d Mr. Bloomfield is also one of the

f3 employees lhat you interviewed at Sunbeam during the initial

14 proceedings?

15 A. Yes-

t6 MR. JOHNSON: tætk mark this Exhibit 103.

17 a. Mr. Pastrana, can you identify Exhibit 103 for
18 the record?

19 A. This is a memorandum I prepared of an interview

20 with Bill Bloomfield.
2L Q. And you interviewed Mr. BloomfÏeld the same day

22 you interviewed Mr. Kaiser?

23 A. Yes.

24 A, I take it, then, Mr. Bloomfield is in Mississippi

25 as well?

Page 36

1 now, I mean, I understand it to mean ¡håt they were taking
2 sales thal - orders that might have been first qualer
3 sales and pulling them forward and perhaps shippíng them to

4 customers in advance of the customers' desi¡ed date for the

5 merchandise. And I think what this statement is rcfening
6 to is the fact that these employees were given instructions

7 to just go ahead and shíp that merchandise and then tbey

I will deal with the customer complaints on -- you know, when

9 tbe merchandise comes back or when the customers complain.

10 BYMR. JOÍÍNSON:

1l O. So the pipeline is the shipping -
LZ A. The distribution channel, distribution of goods.

13 O. So is load the pipeline, ¡s thal the same thing
L4 as stuffing the cbannel?

15 MS. BROIVN: Objection.

L6 TTIE WITNESS: I lhinK -
17 MR. MOSCATO: I'm sorry, I'm a little confused.

t8 fue you asking him whether it's the same in his mind,

19 whether it's the same in Mr. Bloomfield's mind? I'm not

20 trying to be a pain. lt's gening a little fruzy as to what

2l you're asking.

22 MR. JOHNSON: That's a fair statement.

23 O. Did you understand Mr. Bloomfield to be

24 indicating that Sunbeam was stuffing the channel?

25 MS. BROWN: Objection.o
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I TFIE WITNESS: I'm not sure that I necessarily

2 correlated this with stuf{ing the channel. I mean, I
3 think -- I suppose you could interpret those to mean similar

4 things. I really dont know.

5 BY MR. JOHNSON:
6 Q. But you did understand Mr. Bloomfield to be

? indicating that Sunbeam was shippíng producl in the fourth

8 quarterdespite the customers hadnt ordered the product?

9 N Correcl Or at least if customers had ordered

10 the product in advance ofthe largeted delivery date, that

1l the customer had specified'

12 a. About two thirds of the way down the page

13 there's a provision that provides, quote, "Each quarter it
14 went deeper. Everyone was telling our operating committee

15 this has to stop, Iæe Griffith said this can't go on."

16 'What was Mr. Bloom-field refering to there?

l7 A I bclieve this wasjust the pressure to increase

18 sales at the end of each quarler and in paficular to -
19 you know, to make deliveries in advance of the dates that

20 customers requesled. Thaf's what I understood it to mean"

27 So they did some on the fourth quarter and then they had to

22 go a little bit more into the first quarter of 98 and, you

23 know, kind of progressed.

24 O. And you understood Mr. Bloomfield to be

25 indicating that the purpose of shipping prior to a
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I Andersen's reaction to bill and hold?

2 MS. BROWN: Objection.
3 THE WITNESS: You know, I don't recall. I can

4 remember, when we first learned of the bill and hold, there

5 was concern about it bec¿use it's an unusual type ofrevenue
6 arrangement. I don't recall eve¡ necessarily hearing we had

7 a problem with it provided they had the appropriate

I documentalion to support the transaction.

9 BY MR. JOHNSON:
10 a. Did you ever hear from anyone whether the SEC

11 wasnï going to like Sunbeam's bill and hold practices?

12 MR. MOSCATO: You mean, this is back when they

13 ñrst found out about it? Is this what you are talking

14 about?

15 MR. JOHNSON: Right.
16 MR. MOSCATO: So back in -- you know, when you

t7 are doing the year-end audit, use that as the time frame for
18 his question, ifthat helps.

19 THE WITNESS: I dont remember anybody - could

20 you repeat the question just to make sure?

2I BY MR. JOHNSON:

22 O. And let me puf a time frame just so we are all

23 clear as to when you heard this- Wlen Andersen first
24 learned that Sunbeam was engaging in bill and hold sales,

25 did you have any conversations with anyone to the effect
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1 customer's desire ship date was to recognize revenue earlier

2 than what Sunbeam otherwise would be able to do?

3 MS- BROWN: Objection.

4 THE !r¡!TITNESS: It was to recognize revenue on

5 product that otherwise woutd have been revenue on the

6 subsequent quarter, would have been delivered in a

? subsequent quarter.

8 BY MR. JOHNSON:

9 Q. So it's accele¡ating recognition of ¡evenue?

10 A. Yes.

11 A. And the last line on this page indicates, nEvery

tZ quarter fhere was a sþificant push to pull forward

13 sales." That's a reference to accelerating the recognition

L4 of income?

15 A. That's right.

L6 A. Ifyouwouldbegoodenoughtofliptothcsecond
l7 to the last pageofExhibit 103, CPH62676, unde¡the

18 heading nThe Neosha bill and hold"; do you see that?

19 A. Uh-huh.

20 O. About two thirds of the way down that section

2I there's a sentenc€ that provides, "Gluck said A,{ Partners

22 had a problem with B&H and the SEC wasn't going to like it";
23 do you see that setrleûce?

24 A- Yes.
25 O. 'l¡y'as that co¡lsistent with your underslanding of
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1 that the SEC would be disappointed or troubled in any way

2 abottt those sales?

3 A. No, not at that time.

4 Q. Flip to the next page which is the last page

5 of that memo. At the top it provides, "As early as

6 September 1997 the sales org knew that the stores were

7 stuffed with product, e.g., Wal-Mart had 42 weeks of
I product. Talked to Chuck Myers." To your knowledge, did

9 anyone at Andersen talk to Chuck Myers about this issuc?

1-0 A. I didnt. I dont know if anyone did.

11 O. Do you know why Mr. Bloomfield is conveying this

t2 information to you?

L3 ,{. I think just in response to out questions, he was

14 giving us his imprcssions of what he knew.

15 a. Do you know how many people were in the sales org

16 that Mr. Bloomfield is refening to there?

t7 A Idon'tknow.
18 O. By the way, did Mr. Bloomfield ever indicale to

19 you that anyone from Morgan Stanley had ever attempted to

20 contact him?

2L A. No.
22 a. How about Mr. Kaiser, did Mr. Kaiser ever tell
23 you that Morgan Stanley attempted to contact him at any

24 point?
25 A. No.o
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1 Q. Same questíon for Mr. Yales, did Mr. Yales ever

2 tell that you Morgan Stanley had attempted to contact him at

3 any point?

4 A. No.

5 Q. Did you intewiew fim Job?

6 A. Yes.

7 Q. Is thal Jim Job or Job?

8 A. Job.

9 Q. A difficult nâme, I'm sure.

10 MR. JOHNSON: [æt's mark fhe Job intewiew as CPH

11 104.

72 a. Mr. Pzsùaûa, wlll you ldentify CPH 104 for the

13 record?

t4 A. This is a memorandum I prepared summarizing an

15 interview withJim Job on July 20of f998.

16 a. And the interview -- the meûro is dated August 30,

t7 1998?

18 A. That's right.
f 9 a. Did you keep your notes f¡om any of these

20 interviews, by the way?

2l A. No, I did not.

22 a. flre last bit of text on fhi$ memo, which is the

23 second page, is in quotes and it states, "I guess they

24 didn't want to receive the goods because they wanted to make

25 the first quarter look as good as possible"' What ¡s

.Pegc 
43

1 as part of these interviews that I did.

2 BY MR. JOHNSON:

3 Q. Do you know what volume of returns Mr. Job was

4 talking about?

5 A. I don't know.

6 Q. Toward the bottom of the first page he refers to

7 75 lo 100 trucks. Do you have any idea what volume of sales

8 would be contained within 75 to 100 trucks?

9 MS. BROWN: Objection.

10 THE WfINESS: I have no idea.

11 BY MR. JOHNSON:
12 O. Would it be seyeral million dotlars?

13 MR. MOSCATO: I object. Doesn't it kind of
14 depend what's in the trucks?

15 MR. JOHNSON: Within reason, sure.

16 TI{E WIINESS: Without knowing how tull the trucks

17 are, what the nature of the merchandise that's in there, and

18 even ât this point I wouldn't know what the value of the

19 truck is of any kind of merchandise.

20 BY MR.IOHNSON;
2l O. Did you find this information conceming returns

22 significant?
23 MS. BROWN: Objection,
24 TI{E WITNESS: I mean, the information gleamed in

25 this particular interview, I don't remember this being â

Page 42

1 Mr, Job referriog to there?

2 A. I tbink he's talking about the fact tüat they

3 were tuming away -- his impressions about the company

4 turûiûg away cüstomer merchandise returns at the ¡etum

5 locations.
6 Q. So customer sent goods back on the first quarter

? of 1998 but the company wouldn't accept them; is fhat

8 conect?

9 A. That's c¡rrect.
10 a. Did you have any understanding as to why the

11 compaoy wanted to make the first quarter look as good as

l2 possible?

13 MS. BROWN: Objection.

14 MR. MOSCATO: I objectto that-

15 THEWITNESS: Otherthantryingtoachieve
L6 guidance that they had given, the marke! I didnt know'

L7 BY MR- TOHNSON:

18 a. Do I utderstand that when unaufhorized returns

19 were delivered to Mississippi, they sat in trucks until some

20 point and time?

2l A. That was mY understanding.

ZZ O. And Sunbeam paid the charges associated with

23 having the trailers stored?

24 MS. BROWN: Objection.

25 T}IE WITNLSS: That was my undersfanding obtained

PageM

1 very helpful interview, but in general the infonnation that

2 lherc were -- you know, learned subsequcntly that there were

3 trucks fiUed with n¡e¡chandise that customers were

4 attempting to return, that the compariy was not accepting,

5 yes, I mean, that was certainly noteworthy from our

6 standpoint.

7 BY MR. JOHNSON:

I Q. Did Mr. Job ever indicate in any way that Morgan

9 Stanley had attempted to contact him?

10 '4. No.

11 a. You interviewed Mr. Jeffcoat as well?

12 A. Yes.

13 MR. JOHNSON: Exhibit 105.

14 a. Exhibit L05, Mr. PastranE appears to consist

15 of two memoranda.

t6 .4- Yes.
I7 O. One you authored and one Mr. Harlow authored?

18 .4- Uh-buh.

19 a. Why is it that there are two memoranda?

20 A. I donT know. I was not aware of the one

2l authored by Mr. Harlow or, if I was aware of it, I donrt

22 Ìemember being aware of it.
23 0. Can you tell where these memoranda concern the

24 same intcrview?
25 A. Yes, I think it's the same interview.o
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1 Q. Did Mr. Jeffcoat ever tell you that Morgan

2 Stantey had attempted to contact him?

3ANo.
4 Q- Mr. Jeffcpat refers, according to this

5 memorandum, to the pulling forward of sales?

6 A Where is thal?

7 Q. For example, on Pag€ | at 9197?

E A Uh-huh.

9 Q. "Was arrare that orders were pulled forward"?

10 ,{. Yes.

11 a. What is the "pull forward of sales" referred to

tZ there?

13 MS. BROWN: Objection-

14 THE WITNESS: This is again accelerating delivery

15 dates on orders that had been placed by customers. Instead

16 of delivering them in the foulh qualer of 97, deliver the

L7 order in the third quarter of'97.
18 BY MR. JOHNSON:
19 O. Now, I believe you told me already but I donl
20 have a good note on this, what particular aspects of
21 Suubeam's finances were you focused on in connection with

22 the 1997 audit?
23 .q- Say that again.

24 MR. MOSCATO: He didnl answer fhât.

2s ill

Pagc 47

1 A I think so. I'd have to look at some documents.

2 Q. lrt me give youonc that might help you.

3 MR. JOHNSON: This witlbe CPH 106.

4 Q. Mr. Pastrana, could you identify Exhibit CPH 106

5 for us?

6 A. This is a memo I authorcd entitled "Review of
7 significant sales transactions near year end."

8 Q" And this is one of the documents that you

9 reviewed this past weekend?

10 A. No.
11 0. Take a minutc to revicw it, if you would please.

12 A- (Reading) Okay.
13 O. The subject line of this mcmorandum states,

14 "Review of significant sales transactions neat year end."
15 Why were you looking at transactions near year end?

16 A" I mean, it's a standard audit procedure that you

17 perform to look for any kind of unusual large tra¡rsactions

18 that migbt take place nea¡ thc end of a period to search for
19 cutoff issues, issues of salcs occuning in one period that

2t maybe should have been sales of subsequent period.
2l O. And there are three categories of transactions
22 tisted in this memorandum; is that correct?

23 A. Correct.
24 O. To whorn was th¡s memorandum circulated,
25 Exhibit 106?

Page tl6

r BY MR. JOHNSON:
2 Q. Were the¡e any palicular aspects of Sunbeam's

3 financial statements that you focused on in connection with

4 the 1997 audit?

5 MR. MOSCATO: The original audít.

6 THE WÏTNESS: Yeah. You know, without going

7 back, it's hard to give you a complete list. I did work in

I a number of different areas. I may not have done all the

9 work in a given area that I would name but, for example,

10 accounts receivable, I did some of the work related to

11 acoounts receivable. I did some work related to inventory.

12 I can't remember doing too much related to inventory. Some

13 of the accrued liabilities like the accrual for returns and

14 warranty, cooperative advelising, credits due to customers,

15 the overall analytical review.
16 BY MR. JOÉINSON:

L7 a. Now, you say aacounts receivable, did that

18 include examination of bill and hold practices?

19 A. Examinationofsomeofthedocumentsrelatedto
20 the bill and hold transactions, yes.

2L a. And are you familiar with the EPI transaction?

22 A. I am. It's been a while since IVe looked at

23 information, but I do recall the EPI transaction-

24 O. And you Iooked at fhaf in connectÍon wíth the

25 1997 audit?

Pagc 48

1 À This memorandum was placed in the audit files,
2 the work papers that would have beeo review by Mr. bmstein
3 and Mr. Harlow. [æt me say, al minimum it would have been

4 reviewed by Mr. Bomstein. Ii's possible Mr. Harlow might

5 have reviewed it.

6 Q, The memorandum indicates that Andersen proposed

7 an adjustment with respect to the EPI transactions; is that

8 correct?

9 A- Yes.

t0 a. Did Sunbeam accept that adjustment?

11 A. I think the way I recall it, they decided not to

12 record the adjustment. They waived the adjustment.

13 O. And the adjustment was for three million dollars;

14 is that oonect?

15 A" Conect.
16 a. And with respect to lhe Encorg Andersen proposed

t7 an adjustment on that transaction as well?

18 A Correct.

19 a. And Sunbeam waived that propos€d adjustment?

20 A. Correct.

2l a. To your knowledge, did anyone from Morgan Stanley

22 ever ask anyone at Andersen about any waived or past

?3 adjustments?

24 .4. Not to my knowledge.

25 O. Does Sunbeam have access to your work paperso
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I during the normal course of an alrdit?

2 A. No.

3 Q. ln thefirstsectionofthismemoraudum
4 concerning bill and hold sales, you distinguish, it appears,

5 between early buy sales and bill and hold sales?

6 A. Uh-huh.
7 Q. Can you tell us again what the distinctìon

8 between those two type of sales may be?

9 A. Well, early buy is a program -- you know, could

10 be different at different companies. I mean, at Sunbeam,

11 the way I understand it, was a program to encourage

12 cr¡stomers to Purchase tùeir grills early in the season where

13 Sunbeam would offer the company perhaps an incentive in the

14 form of a discount and also allow them to have extended

15 credit terms, so ¡nstead of paying in 30 days, maybe pay in

L6 90 days. Something like thaL

I7 The bill on hold was a different
18 arrangement although the two may have happened often in the

19 same transaction, but bill and hold was diffe¡ent where the

20 customer wanted to take advantage ofthe early-buy Program
2L but perhaps didnt have the warehousing sPace, and then the

22 parties reached agreement to go ahead and selfpurchase the

23 goodson a bill and hold basis.

24 O. The first paragraph under the bill and hold

25 states, "Pursuant to SEC regulations, said sales are

Page 5l

1 Q. Did you have any othe¡ duties with respect to

2 confirming the bill and hold sales?

3 A. WefI, I mean, we mailed out the letters,

4 followed up pretty much on a daily basis to see if we had

5 gotten the letters back. I reconciled the responses that

6 came back in tbose leüers to the company's accounting

7 records. I think I prepared Í¡ summary of tie results of the

8 confirmatioû requesls. And I might bave also done some

9 research to determine exactly what conditions needed to be

10 satisfied aod needed to be coufirmed with the third parties

11 in order to have a valid bill and hold sale.

12 0. I believe you stated earlier that bill and hold

13 sales were unusual in your experience?

14 A. Well, I had never had experience with them before

15 and I knew it wasnt a commoo sales practice.

16 O. D¡d that, the fact that Sunbeam was engaging in

17 bilt and hold sales, cause Atrdersen to bring a heightened

18 skepticism to its auto work?

L9 A. Yes, I believe so.

20 a. How about the EPI transaction, d¡d that raise any

ZL eyebrows, so to speak, at Andersen?

22 MR. MOSCATO: Objection. You don't have to adopt
23 his termiuology, Dennis, to ânswer that question.

24 THE WITNESS: I mean, I think it certainly
25 prompted a respotrse. I mean, The EPI arangementwas a

Page 50

I permissible only under a handful of criteria." The last of
2 those listed in the memorandum is that the buyer has a

3 business reason placing the order well in advance of his

4 needs. Would to obtaiu a price discount be a legitimate

5 business reason for placing -
6 A. I believe that was the research and the

7 conclusion we reached at the time. I tbiú thât's right-

S Q. Were you involved in the confirmation process

9 with respect to the bill and hold sales?

10 A Yes.

11 a. Did you have any in-person or telephonic

L2 conversations with any cìrstomers relating to the bill and

13 hold sales?

14 A. I did not.

15 O. Do you know whether anyone at Andersen did have

16 those calls?
77 A. I am aware that Mr. Harlow had some discussions

18 with some of lhe cuslomers.
19 a. Your involvemeot coasisted of mailing
20 confirmationrequests?
2l A. Correct.
22 MR. MOSCATO: Was the question that his only

23 involvement was mailing or was that among his activities?

24 MR. JOHNSON: The question wasn't specific'

25 Thankyou.

Page 52

1 little bit, agaio, unusual, involved entering ittoa
2 coatract with this comparry, EPI. We reviev/ed the cotlract
3 and then I know ûat Mr- Bomsleio and Mr. Harlow had

4 speciñc discussions with membets of seuior management about

5 that transaction and the existence of aoy other traûsac:tions

6 that might have sirnil¿¡ ç¡¿¡s"1eristics. That's what I know
7 about it.
8 BYMR.JOHNSON:
9 q. With respect to these proposcd adjustmeûrs, are

l0 you aware of aoy convemations between Andersen personuel

11 a¡d Sunbeam personnel with respect to whether lhese

t2 adjustmens should be made?

13 A. I didn't participate in any of those

14 discussions. I know that those discussions were had because

15 we summarized our adjustments oo a list and then proposed

16 them lo senior managemeot-

17 A. Do you kinow who was involved in lbose

18 discussions?

t9 A. I dont know. It would be either Mr. Bomsleio

20 o¡ M¡. Hadow o¡ both.

2l a. HowaboutontheSuûbeamside?
22 A. You know, again I donl know. I meatr, at minimum
23 il may have been communicaled to Mr. Kersh and t woutd think
24 Al Dunlap as well.
25 O. Was there anythiug aboul the management slyle oro
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I culn¡re at Sunbeâm that caused A¡dersen to bring a

2 heightenedskepticism to the audit?

3 MS. BROWN: Objection.

4 THE IVITNESS: You know, in the role tbat I was iu

5 and what I was doing, my role at the job at the time, I
6 dont remember anything out of the ordinary in the conduct

7 ofthe 1997 audit.

I You know, I knew that the company had

9 undelaken a fairly âggressive restructuring plan andjust

10 by "aggressive," I mean involving a substantial amount of
11 change in terms of closing locations, selling of fumiture

LZ division, reducing employees and things of that sort that I
13 knew certainly impacted the way we designed our audit but to

L4 say thât it resulted in heightened skepticism or aûythitrg of
15 that sort, I think it impacled the way we designed our audit

76 plan.

77 MR. MOSCATO: Dennis, if there comes a time you

18 want a break, just sâY so.

19 MR. JOHNSON: The same goes for you, Mike'

2D MR. MOSCATO: I know thaL I can speak for

21 myself. t'm comfortable. I just rvant to make sure Dennis

22 is comfortable.

23 MR. JOHNSON: Actually a few more minutes on this

24 topic and I will propose one myself.

25 O. During the course of any of your audits -- excuse

Page 55

1 the time frame that you were conducting the audit and answe¡

2 accordingly.
3 THE WTINESS: At the time I was conducting the

4 audit, I don't remember ever having a problerr meeting with
5 someone I wanted to meet with, I wouldn't go knock on Al
6 Dunlap's door to ask him a question about something, but the

7 peopte were available.

I BY MR. JOHNSONT

9 Q. Were you aware during the 1997 audit of the

10 company's financial forecast?

11 A You know, in our audit and our work papers we

12 probably have a forecast or a budget for the following year

13 which we would typically look at. I don't recall being

L4 aware, at the time thât I was actually conducting the audit,

15 of what that budgefed forecasf was.

L6 O. So you didn't have a sense of whether it was a

L7 very aggressive forecast or not?

18 A. For the following year, no. I jusr didn't have

19 that sense.

20 0. Auditors look retrospectively; is that correct?

2L A Yes, we are kind of stuck in the past.

22 Q. *In connection with the'97 audit, did you become

23 awafe at any point during that audit that there was a

24 possibility of Sunbeam beiog sold to another company?

25 A. What was the tine frame again?

Page 54

1 me. During the course of the your 1997 audit' did you ever

2 re,ceive any information from Sunbeam employees as to

3 Chainsaw Al's management tac'tics?

4 MS. BROWN: Objection.

5 TTIEWITNESS: NO.

6 BYMR, JOHNSON:
7 Q. Did you hear during the 1997 audit that it was a

I very high pressure environment?

9 A. There were certainly indications that there was

10 considerable âmounl of pressure but, you know, honestly, my

11 experience with other companies, there was also pressure to

12 meet earnings, to achieve goals every year and things of
L3 this sort so probably at my level of experience, I wouldn't

L4 have thought that was necessarily unusual or straûge-

15 O. Didyou ever getthesense that anyone at Sunbeam

L6 was uncomfortable speaking with you during the 1997 audil?

L7 A. No.

18 O- So, as far as you knew, during that audit

19 employees were available to speak with you and were candid

20 in givíng you information?
2l MR. MOSCATO: I object' I mean, you're asking

22 him what he was thinking at the time of the audit, right?

23 MR. JOHNSON: Conect.

24 a. As far as you knew --

?5 MR- MOSCATO: You have to put yourself back to

Page 56

1 Q. At any point during the 1997 audit.

2 
^. 

You've actually asked me that question before and

3 I said no, I think there was some discussion late in the

4 year. Maybe in December I heard some ernployees saying

5 something to the effect that management was trying to sell

6 the company, but I c¿n't really state what the timing was of
7 when I leamed that idea.

I Q. Would that cause you to bring any type of
t heightened skepticism to the audit?

10 A. I don't think so. I mean, I think that our plan

11 was based on our understanding ofthe company and what had

t2 transpired in 1997. I'm not sute that - and I think it was

13 responsive to what wê identified as being the audit risk
14 irrespective of what the plan Ìvas to sell the compatry or
15 not. I dont think so.

16 a. One more question on this Exhibit 106. What is

t7 the scope of the adjustment that was proposed on the Encore
1,8 t¡ansaction?

19 A \ilhen you say what is the scope -
20 O. I guess the accountant's way of putting it I
2L think is what would be the net effect of that adjustment?

22 À lt seeors it would be $500,0ü).
23 MR. JOHNSON: Do you want to take a shol break

U or do you want to keep going?

25 MR. MOSCATO: Surc.
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I TÍIE WITNESS: Whatever you guys watt.
2 MR, MOSCATO: L€t's ¡akea break-

3 ftm VIDEOGRAPHER: We are going off tbe video

4 record- The time is 10:37.

5 (Recæss noted: 10:37 a.m. ro 10:49 a-m.)

6 TÍIE VIDEOGRAPHER: We're back on the record. The

7 fime is 10:49.

8 BYMR.JOHNSON:
9 Q. Mr. Pastrana, during the first quarter of 1998

l0 did you review any of Sunbeam's interim sale results for the

l1 first quarter of l99E?

12 A Yes.

13 O. How is it thal you c¿me to do lhat?

t4 A- Sometime ín the fi¡s quarter of 1998 the coúpatry

15 decided to purchase several companies of which I think

16 Coleman was the most significant, and in order to fina¡ce
17 lhat purchase they were going to be issuing some debt that

18 was going to -- and the docuneot to sell the debt was going

19 to include the financial statements, that Alhur Ande¡sen

20 had autbored it. So, as a matter of policy o( pract¡ce, we

2l performed wha¡'s called a post-audit review where we

22 ¡eviewed lhe results of the cúmpany subsequent to the date

23 of the audited financial statemeots and it was in connection

24 with that process.

25 O. Did anyone in partìcular at Arthur Andersen

Page 59

1 BYMR.JOHNSON:
2 Q. Did Sunbeam provide that infomratiou to you?

3 A- Yes. r

4 MR. JOHNSON: Let's mark this as Exhibit 107, I
5 guess it is.

6 Q. Mr. Pastrana, giving you a document which has

7 been marked as CPH 107, Bates stamp 0013023 ttuough 027, can

I you identify that document for the record?

9 A. This is the schedule which sbows comparative

10 income statements for Sunbeam comparing the period 1998 to
I I the period 1997 and contains some notation of explanafion of
12 reasotrs for changes from ooe period to the other in cerlain

13 amounts, certai¡ line items.

14 O. And on tbe first page oflhe exhibit on the upper

15 right comer thcre's a ûotatioß "DP 3/98.u Does that refer

16 to you, Dennis Pastrana?

l'l A. Yes.

f 8 a. Are lhose your ha¡dwritten norqs on the second

19 page ofthe exhibit?
20 A- Yes.

2I a. Can you recall more specifically whether it was

22 M¡. Jackson or Mr. Cluck who provided you this detailed

23 i¡rcome stalement?

24 ,¡L I can't tell from herc. I car't remembe¡.

25 a. And can you tell from this document when it was

eaee sf

L direct you to begin those post audit procedures?

Z A- Sure, it would have been larry Bornstein.

3 Q. Do you recall approximately when he asked you to

4 start that work?
5 A. I really don't remember what the time frame was.

6 It would have been February, March, somethiog like that.

7 Q. How did you go about getting the financial
I information that you needed to conduct those post-audit

9 procedures?

10 A- We put together a list usually of the things we

11 need and give it to someone at the company.

12 O. And who was your contact persog at Sunbeam in

13 connection with those procedures?

14 A. It would have been either Bob Gluck or Don

15 Jackson.

L6 a. And one of the things you asked for is sales,

t7 current sales figures?

18 A Right.

19 MS. BROWN: Object.

20 THE WITNESS: Yes, revenue. One of the things we

2l woutd have asked for, if I can back up, would have been the

22 income statemenl for January and February which would have

23 contained sales and we have may have requested more

24 information with regard to sâles.

2s tlt

Paic 60

1 provided to you?
2 A. It looks like I got it on or about March 5th of
3 98. I think it says 97 but it should say 98.
4 Q. You are looking at the firstpageof the exhibit?
5 A I'm looking at the first page. IYn just guessing
6 that that's -- it says R35. Should be 98 again so I assume
7 that's approximately the date il was done.
8 Q. R means received?
9 A- R typically stands for review. This wasn't

10 really a review but the post-report review that we were
l1 doing in early March.
12 O. And this detailed income statement provides

13 that for January of'97 as cornpared for January of 98,
14 sales were down 43 -- approximately $44 million; am I
15 reading this correctly?
16 A. Yes.
17 0. And for the period January 1998, Sunbeam was
L8 showing an operating loss of over $L1 miilion; is that
19 right?
20 A Corrcct. lilell, at the operating profit line, I
27 think is where you are looking.
22 O. Right.
23 A. Correct.
24 a. And the net loss for the period January 1998 was
25 nine and half milliou dollars approximately?o

tEsquire Deposition Services - (305)371-2713

15 (Pages 57 to 60)

16dv-000849



o

o

O

Pagc ót

I A- Corect-
2 Q- Did you share this income statement with anyone

3 at Andersen?

4 A. tfy'ell, I placed it in the work papers and it was

5 reviewed.

6 Q. Did you have any discussions with anyone at

7 Andersen about these figures?

I A. I may have. I don'l remember right now the

9 specifics of any discussions.

10 A. Your handwritten nol€s, Note A - I think I can

1l read your writing, but if you could read it for the record,

t2 that would be great.

13 A. "Desrease mainly due to impact of lourth qualer

14 carly buy grill sales of approximately 50 million. In prior

15 year, these sales occurred in the ñrst quarter."

16 a- And Note A on the Income Sfatement appears on lhe

L7 gross trade sales line; is that correct?

18 A. Right.
19 0. And so that's an explanation as to why gross

ZO sales were less than half in January of '98 lhan what they

2L were in 1997?

22 A. Right.
23 O. Who provided that cxplanation to you?

?4 .q- Again, I donT know. I think it would havc been

25 Mr. Gluck. I'm not certain.

Pagc 63

I say 1997t1998 period -- I mean, early buy I rhink existed in
2 the previous yoar. Customers, say, the first quarter of '97

3 purchased grills and had extended terms and had whatever. I
4 mean, itb stitl early in the grill season. Not too maoy
5 people buy grills in January, but I think it started a

6 little bit eadier for the 97/98 year, and so tftat first
7 wave of sales that took place in the first quarter of'97,
I the customers wefe not feady to replace that yet. That's

9 the way I understood it.
10 a- And you understood it that 50 million in sales

1l occu¡red in the fourth quarter of '97 thal otherwise would
L2 have occured in the first qualer of '98?

13 MS. BROWN: Objection.

t4 THE WITNESS: Yes. I mean, my understanding was

15 that those orders, correct, that were shipped in the fourth
f 6 quarter of '9, had the program not been strucfured that

tl way, I assume that that's right, they would have been 1998

18 sales.

19 BY MR. JOHNSON:
20 a. Your Note C provides -- maybe you ought to read

2l it again. I think I can read it but I'm trot sure.

22 A. Do you wanl me to read it?

23 O. Yes.

24 A. Oh, I'm Srry. "Decrease due lo lower January

25 grill margins. Standard grill margins are approximately 21

Pagc 62

1 Q. Did he have any reaction to that sales

2 informationprovided?
3 A. No, I think it made sense.

4 Q. The numbers made sense or the explanation made

5 sense?

6 A. The explanation made sense.

7 Q. So but fo¡ the early-buy ptogram' these sales -
8 these $50 million in sales would have been first quarter

9 sales?

10 MS. BROWN: Objection.

11 MR. MOSCATO: Objection.

12 BY MR. JOHNSON:

13 O. Is that your understanding?

14 MR. MOSCATO: Your test¡mony is that's what was

15 told to you by someone at Sunbeam, right?

16 THE WITNESS: Correct.

17 MR. MOSCATO: I dont think this witness has an

f 8 underfanding one way or the other as to whal would have

19 happened in that situation.

20 BY MR. JOHNSON:
2I a. So someone at Sunbeam indicated to you lhat the

22 sales decline was as a result of the early-buy program?

23 A. Correct. I guess I would say it differently.
24 0. How would you say it?

?5 '4" The way the early-buy program was done in 1990 --

Page 64

I percent,"

2 Q. Do I read lhis incosre sfatement conectly that

3 January '98, margins on all goods were 5-7 percent?

4 A Cor¡ect.

5 Q. Did you get any updated sales inforrration from
6 Sunbeam for the first quarter of 1998 interim periods?

7 A- Yes, I think we carried this forward at some

8 point and actually got sales information through February.

9 MR. JOHNSON: This will be Exhibit CPH 108.

10 A. Mr. Pastrana, ['ve given a documenl we ma¡ked

11 CPH 108, Bates stamp CPH 1056006 through 6010. Guld you

12 identify that for us?

13 A. Thís is similar to the last exhibit we looked at

14 exc€pt this is a comparative income stalement connparing the

15 year-to-date period ending February of 1998 lo the same

16 yeår-to-date period ofthe prior year.

L7 O. So this is the first two thirds of the first

18 quarter of 1998?

19 A. Right.

20 O. And this shows that sales for 1998 year-todate

2L were almosl 71 million less than sales for the same period

22 in 1997?

23 A* Yes.

24 0. And that as of March 1, Sunbeam was showing a net

25 loss of approximately $15 million; is that conect?
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1 A. That's correct.

2 Q. And that compared with a profit for the

3 comparable period of 1997 of almost $10 million; is that

4 correct?

5 A. Corrcct.
6 Q. Who provided this Profit and l¡ss Statcment

7 containcd in Exhibit 108 to you?

I A. Again, somebody at the oompany. Most likely
9 Mr. Gluck or Mr. Jackson.

10 a. Did you havc any conversations with them
11 conceming the information contained in thc Profit and l-oss

LZ Statcmenf?

13 A. I probably would have directed somc questions at

14 them concerning some ofthe changes.

15 a. And that would -
16 A. At them as well as others.

L7 0. And that would havc been the basis of your notes

f 8 that's contained in this exhibit?
1.9 A. Ycs.
20 O. We'll look at those in one second. Did you have

27 any reaction to Sunbeam's resuhs for this period?

22 A. Well, it secm that they weren't doing as well as

23 they had hoped to or anlicipated in terms of revenues and

24 proflrts.

25 a. Do you know what Sunbeam had forecast for its

Page 67

L we probably had discussions about it.

2 Q. And this would have been placed in the work
3 papers as well?
4 L Yes, this was placed in the work papers and he

5 ¡eviewed it.
6 Q. The fint page, upper right again, bears your
7 initials BP?

I A. Uh-huh.

9 Q. Just above that the initials PBC, it appears to

10 be. What does that refer to?

11 A. "Prepared by client' so this is a schedule that
12 was given to us by the company.

13 a. And again can you give me your best estimate of
14 when this schedule was given to you by the company?

15 A. Just by looking at these documents, I think ít

16 was about March 13th. It looks like that's when I set it up
L7 and the document actually has a little footer in it that has .

18 the same date.

19 a. You are looking at Bates CPH 1056009?

20 ,{ Yes.
2t a. Can you tell from any of the information who at
22 Sunbeam prepared the statement?
23 Á. No, I cant tell.
24 O. Did you have any conve¡sations during the first
25 quarter of 1998 with anyone af Sunbeam relating to whether

Page 66

1 first quarter 1998 as a result?

2 A- I don't know righl now.

3 Q. Do you know whether they forecast to do --
4 A I'm sorry, for what period, did you say?

5 Q. For the first quarter of 1998, were you aware of
6 what Sunbeam's forecasted goals were?

7 MS. BROWN: Objection.

I THE WITNESS: [æt me say I'm aware right now from

9 some of the documents I reviewed over the weekend. I donl
10 ¡emember at thaf time exactly if I was aware of what they

11 were projecting for the first quarter.

L2 BYMR. JOHNSON:

L3 a. Did you at least have a general sense that they

L4 anticipated doing at least as well as the prior year?

15 MS. BROWN: Objection.

16 THE wm.¡ESS: I did following reading a press

17 release which I can'l remember if and when I read at that

18 time, so I rray have looked at the press ¡elease yesterday-

19 I'm aware of it now.

ZO BY MR. JOHNSON:

2l a. Did you have any convenations with anyone at

22 Arthur Andersen conceming the information contained in the

23 Profit and loss Statement conlained in Exhib¡t 108?

24 A. I don't rccall any specific conversations.

ZS M¡. Bornstein and I worked pretty close on tle accounts so

Pâge ó8

L Sunbeam would be able to improve its financial performance

2 during that quarter?

3 A. I don't rernember having any discussion with
4 aoyone at Suobeam about that.

5 Q. Læt's look at the trotes to the stâtements which
6 are at the second page of the exhibit, 1056007. Did you

7 lype these notes up, Mr. Pastrana?

8 A. Yes.

9 Q. Note A here indicates that the decrease in first
10 quarfer safes is as a result ofearly buy and poor weather.

11 How did you learn that poor weather was one of the reasons

12 for the sales dccrcase?

13 A. I don't remember. I refer in the same note t'o a

L4 discussion that I had with t¡e Griffith and Al læfevre about

15 their expectation for their sales to recover. I don't
L6 remember if it camc o0 tbe same conversation or if that was

L7 a separate conversation with somebody.

18 a. Mr. Griffith and Mr. læfebvre, according to your
19 notes, indicated that the sales were rccovered in the second

20 quarter; is that conect?

2l A. Right, uh-huh.

22 a. Did anyone indicate to you that sales would
23 recover in the first quarter?

24 A No, not that I can remember.

25 O. Your Note B indicates that Bob Gluck stated that
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1 the higher freight charges exisred despite lowersales

2 because lhe company was payÍng more freight as an incentive?

3 A. Yes.

4 Q. Did you have any reaction to that explanation?

5 MR. MOSCATO: Objection'

6 TTIE WITNESS: I don't remember. I don't remember

7 any teaction necessarily.

8 BY MR. JOHNSON:

9 Q. Your Note J refers to increase in warehouse and

10 dist¡ibution cost, do you see that nole?

11 A- Uh-huh.

L2 O. Do you understand whethcr the increase in those

13 costs was associaled with bitl and hold sales?

t4 MS. BRO\ryN: Objection.

15 THE WITNESS: I undentood it to be due to the

t6 production of grill inventory, whether it was inventory that

17 had been segregated for customers or the company's own

18 inventory. I didnl know what portion of that related to

19 which piece.

20 O. To your knowtedge, did anyone from Morgan Stanley

2l ask fo¡ cither of the interim income s0atements o¡ Profit

22 and l¡ss Statements that are contained in Exhibit 107 and

23 108?

24 MS. BROWN: Objection.

25 THE WITNESS: When you say "asked for,n nobody

Pagc 7l

1 Q. Mr. Pastrana, is CPH Exhibit 109 the form

2 AP-f87 that you prepared?

3 A- Yes.

4 Q. And what is the purpose of the form AP-187?

5 A- This is used to document our post report review
6 procedures.

7 Q. This indicates that the date of lhe report is

8 lanuary 28, f 998 except for certain matters in Note 14. Do

9 you see that listed on Page l?
10 '4- Yes.

1l O. Is there âny reason why the P&L that's contained

12 in Exhibit 108 which goes through February was not used in
13 connection with this form?

14 MR. MOSCATO: Huh?

15 BY MR. JOHNSON:
16 a. [æt me put it more simply. Why does this report

17 stop in the middle of January when ¡t appears you may have

18 had a Profit and l¡ss Stâtement going through the end of
19 February?

20 MR. MOSCATO: I think you are misreading the

2L report.

22 MR. JOHNSON: Læt's |et the witness explain.

23 MR. MOSCATO: \Vhy dont you explain what the date

24 of order is, Dennis.

25 THE WIfNESS: This is the date on the audit

Pagc ?0

1 asked me direaly for them. There is certain information

2 that's derived fmm there thal's delivered to them in a

3 comfort tetter as part of preparation of offering document

4 or at least our role in that.

5 BY MR. JOHNSON:
6 Q. Short of the comfort letter?

? A. No, nobody everasked me.

I THE VIDEOGRAPHER: I'm going to change the tape-

9 MR. JOHNSON: Go ahead.

10 THE VIDEOGRAPHER: This ís the end of Vídeotapc

11 No. 1. We are going off the record. The time is 11:14-

12 (tapechange)
13 THE VIDEOGRAPHER: We are back on the record.

14 This is the beginning of the Videotape No. 2. The time is

15 11:15.

16 BY MR. JOHNSON:

17 O. Mr. Pastrana, ate you familiar with a form

18 AP-18??

19 A. Yes.

20 0. And did you prepare such a form in connection

2l with your work for Sunbeam?

22 A. Yes.

23 O. Î'd like to have you identify lhat for me, if you

U would.

?S MR. JOHNSON: This will be Exhibit 109.

Page ?2

1 opinion that's contaised in the 10-Ç so the purpose of this

2 post reporl revier.r' form is lo document review procedures

3 that we performed subsequent to tbe date of that opinion or
4 that report. So I mean this would indicate that the lO-K
5 probably was completed, filed, sometime on or aboul March

6 2¡d.
7 BY MR. JOHNSON:

I Q. tf you flip to the thi¡d page of the exhibit

9 which is Page 2 of the form, as I understand Paragraph 2

t0 indicates that the financíal stateúrents -- the ínterim

11 financial statements are as of February 1, 1998; is that

12 correct?

13 . A. Correct.

14 O. And I guess that brings me back to the original

f5 question of doesn't the Profit and l¡ss Statement contained

16 in Exhibit 108 go through the end of February?

L7 A- It does.

18 a, And do you recall any reâson why that statemÊnl

19 was not used in connection with this form?

Z0 A. Just a second. You k¡ow, there are a couple

2L of -- let me, and without having all the documents I'm not

22 goingto be able to explain it to you accurately. There are

23 a couple of post report review procedures that got performed

24 and they probably were done on a couple of these forms. I
25 mean, lhis performance review was completed through Marcho
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1 16th - hold on a second. These financials are dated, what,

2 March 13? I'm going to stop talking until I figure this

3 out.

4 Q. Let me point one thing out to you that might help

5 youansu/er. lfyou lookatPage4 of yourreport.

6 A. Okay.

7 Q. Under Paragraph 4-A you refer through - you

8 refer to results througb the second period of the first
9 quarter, I believe, and so you aPpear to be using the later

10 P&L although you don't refer lo it in the preamble of the

11 repof.
12 A- Thal was my guess. t was just trying to go to

13 the documents ãnd figure it out. We did a couple of these

L4 which is why you såw two P&Us, one through January, one

15 through February. It's possible we used this preliminary

16 using the January report. When they finished closing the

17 month of February, we got the February repol and this is

f8 updated based on that, and we just did not cor¡ecl the dates

19 on that þox which I think is what happened.

20 O- So this report does include at least some

2L information conceming results through the end of February?

22 A. Correct.
23 a. If you look back again at Page 2 of the report,

24 under Paragraph 2-A il's indicaled that work was done by DP.

25 Again that's you?

Page75

1 thirds of that quarter. You know, based on that we rhought

2 it may be that they're not going to achieve those targets-

3 Q. I guess another way to put the question is the

4 unatta¡nabilily of those targets Andersen's conclusion or
5 information that somebody provided to Andersen?

6 MS. BROWNT Objection.

7 THE WITNESS: That, to the best of my knowledge,

8 is Andersen's conclusion or my conclusion w¡itten here and,

9 you know, I don't know that it's a conclusion. Itb just a
10 statement of circumstances,

1I BY MR. JOHNSON:
lZ O. And the column heading for the column where lhat
13 statemenl is made provides "Comments and Disposition of
L4 ltems Requiring Consideration.n Why did you determine that

15 the unattainability of those sales and income targets were

f6 an item needing consideration?
17 MS. BROWN: Objection.
f8 MR. MOSCATO: I objea. I characterize it as

19 possible unattainability- He does say "may be

20 unattainable.n

2l MR. JOHNSON: Sure.

22 MR. MOSCATO: Go ahead, Dennis.

23 THEWITNESS: Youknow, lkindof havetoput
24 myself back to what role I played in that process. I mean,

25 the role that I play as a senior would be to look at the

Page 74

1 A. Yes.
2 Q. You indìcate there that låere's a decline in
3 sales lrends due to, one, early-buy progÉm for outdoor
4 grills which accelcrated sales into the fourth quarter.

5 fuain that's the end of the fourth quarter 1987?

6 A. Conect-
7 MR. MOSCATO: Again it continues.

I MR. JOHNSON: Sure.

9 MR. MOSCATO: But that's neither here nor there.

10 It is what it is but it does give a second reason.

11 MR.JOHNSON: Thanks.

12 MR. MOSCATO: You'rewelcomc.
1.3 BY MR. JOHNSON:
14 O. If you go to Page 4 of the teport, Mr. Pastrana,

15 and rcad Paragraph 4-A to yoursclf.

16 A. (Reading) Okay.
17 O. Do you know who provided you with the budgeted

13 Sunbcam net sales and net income for the first quartcr of
19 1998?

2t A. I donï remembet.
21 a. And do you know the basis for the statemcnt hcre,

22 quotc, "such targets may be unattainable"?

?3 A. I believe it's just comparing the 309 million
24 rcvenue target or net salcs target for the first quarter to

25 the 72 million which, as you said, they had achieved two

Páge.76

I financial statemenls and look for.anything rhar's unusual,
2 what changed, big firm, the previous year, what might be an

3 item worth noting, and then summarize it on this form which
4 I did, and then really -- you know, probably the form should

5 be better titled 'Items Potentially Requiring
6 Consideration," but then Mr. Bornstein or Mr. Harlow would
7 review this and determine what action wâs nec€ssary to take.

8 BY MR. JOHNSON:
9 Q. Did you have any conversations with anyone at

10 Andersen about this form?
11 A. I may have but I dont recall the specifics of
12 a¡ry atthis point.
L3 O. Did anyone suggest any revisions to the form
14 after you circr¡lated it to them?

15 .A. It's quite possible. That would have been normal
16 in the processof preparingthis.
17 O. I take it from your answer you don't recall any

18 speciftc revisions that we¡e made?

19 A' I dont recall anything specific. It's six years

20 ago now? Five years?

2l MR. MOSCATO: Five.

22 BY MR. JOHNSON:
23 O. The first page of the report, there's some

24 handwritíng at the bottom. Can you read that writing?
25 A "N17, no consent required in section 1¿14o
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1 offeríng. However, post audit review work and AP 187 work
2 doue in its entirety with" -- "as the firm's name appears in

3 the" - in the something "included in this documentn --

4 nfinancial sfatements included in this document. Work done

5 herein sufticient as if we were to issue our consent."

6 Q. Do you know who's handwriting that is?

7 A- I-arry Bornstein. I believe he signed it.
I Q. And that's Mr. Harlow's signature below
9 Mr. Bornstein?

10 A- Ycs.

11 O. Although it appears you did all the work that

12 went into the report, if I look at the initials oolumns.

13 A. All rhe documentation. I didn't review all that

1,4 work.
15 O. I believe you testified earlier that this was

t6 prepared in connection with issuing a comfort letter; is

17 thatcorect?
18 A. Right.

19 a. Do you know whose initials are on the front of
20 this document, KK in the upper right, Exhibit 109?

2L .4- KK is a work paper reference number. It's ou¡
22 initials contained in the KK section of the work papers.

23 a. Now, did you draft the comfort letter to Morgan
24 Stantey in this case?

25 A Yes.

Page 79

1 Q. And that's Mr- Pruitt on this engagement?

2 A. Right.
3 Q. Do you know when you prepared the first draff of
4 the comfort letter?

5 .4. Based on some of the documents I reviewed over
6 the weekend, the first one was done -- I believe dated March
7 13th, something like that, so it would have been probably
I the week leading up to March 19th that it would have been

9 drafted.

10 a. When you say the first one, you mean the fint -
11 you mean the final comfort lelter?

LZ .4. The main body of the oomfort letter was

13 subsequently updated by a short lerm or bring down comfon
14 letter.
15 O. Did you include fhe first quarter 98 sales

16 information that you had in your initial draft of the

17 comfort letter?

l8 A The firsr quarfer sales, yes, through February, I
f9 fhink it was.

20 O. So you put that in the drafr that you prepared

2L before you circulated it to Bornstein and Harlow?
22 A \Yes. In the draft I would have put whatever was

23 available: I assume when I started, February was available
24 but if it woüld have been January, it would have been

25 January.

Pagc78

1 Q. And how did you come to do that?

2 A- You know, my job, as I can remember it, was to

3 complete these post review procedures and to d¡aft the form

4 of the comfort letter. A¡d then the form is guided, as you

5 probably know, by a specific statement on auditing standards

6 that governs the form of comfort letters. So I drafted it,
7 probably took an initial pass of customizing any sections

I that would have had to be customized for the situation, and

9 then I would have just passed it on to Mr. Bornstein and Mr.
10 Harlow to review. That was kind of my role.
11 a. Andwere you the keeperof the documents,so to

12 speah until it was finalized?

ß d I did keep the draft and made revisions as the

14 drafting process fook placc, yes.

15 O. Aside from Mr. Bornstein and Mr. Harlow, did

16 anyone else at Andersen provide comments directly to you?

17 À No.

18 O. Do you know whether -- one way or the other,

19 whether anyone in the firm -- in the Andersen firm provided

20 comments to Mr. Bornstein or M¡. Harlow?
2L ,4- I dontknow whethero¡ not, in fact, that

22 happened. I do know that as a matter of practice another

23 partner would also have reviewed the comfort letter.

24 a. And that's a concurring panner?

25 .¡l- That's correct.

Pagc 80

I Q. Was there Õver any discussion with M¡. Bomstein
2 or Harlow about whether that was information that should or
3 should not be contained in the comfort letter?

4 A. lt's requiredto be contained.
5 Q. But why do you say that?

6 A. In terms of the net sales? I guess you could say
7 required. The AICPA statement on auditing standards that

8 govern comfort letters, in this case rcquires disclosure if
9 there has been decrease in sales during that period

10 following the last audited set of financials, so it's kind
11 of governed by the professional standards morc so than firm
lZ policy.
13 (CPH 110 wa3 marked for identification.)
14 a. Iæt me show you draft the comfort letter, if I
i5 could. Mr- Pastrana, could you identify Exhibit 110 for the

16 record please?

L7 A. This is a draft of the comfort letter datcd March

18 lgth.
19 O. If you look at the fax header at the top of the

20 document for me, that reflects ¿ date of March t7,t998?
2r A. Uh-huh.
22 O. Do you know what the SBA' Inc. refe¡ence is?

23 A. SBA, Inc. was another of the Andersen clients,
24 SBA Communications, which is also a client of
25 Mr. Bornstein. It could be that, you know, in the reviewo
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I process wejusl fÐ(ed these backaod fodh to wherever he

2 was.

3 Q. Can you tell in any way whetber this is a markup

4 ofthe firsl draff thal you prepared ora laterdrañ?

5 A. Yes, I canl tell which drafl this was. This a

6 draft. I mean, this is kiod of the draft. We just kind of
7 werc updating il as we weot along.

S Q. If you look at Page 3 of lhe letter, and, for the

9 record, this exhibit has Bates stamp CPH 0038670 through

l0 676. We're looking at3867?. If you look al the boltom of
1l that page, there! some handwriting. It seems to indicate,

12 "We had fire sale of invenlory.'

t3 ,q- Uh-huh.

14 a. Do you k¡ow who's handwriting that is?

15 ,4. I dont k¡ow. I meao, f¡om the context, it looks

16 like it's GIuck, Bob Gluck, because this draft, for example,

Ll doesn't disclose in 97 the company had sold some obsolete

18 inventory. We would have provided a draff of this to

19 Mr. Gluck and he might have made a commetrl lhat he warled to

20 make some clarifying explanation as to lhe reasons why this

2l was happeniog which I thiok was included io the final.

22 a. Why dooï you look at the next page under GB.

23 GB provides an explanation as to lhe decline in net sales

24 io the 98 lime fiame as comparcd wilh fhe 97 time frame?

25 A. Uh-huh.

Pagc 83

1 À It looks like'were used.n

2 Q. And that's a reference to limited use of
3 unaudited financials for the period indicated, as I
4 understand it; Ìs that correct?

5 A. For a limited use?

6 Q. I guess the question is what does the "where

7 used" signify?
8 A. This is kind of a standard listing of procedures

9 that we would perform and some may oot apply in all cases so

10 in the draft I nray have listed out all the standard

11. procedures and maybe someone in review pointed out that

12 this one is not being used in the comfort letter, so I donl
13 know if that stayed in or we did use it or ultimately we may

14 have taken it out. It looks like just a reviewer's

15 question.

16 O. Do you know how many days you spent working on

17 the drafr that culminated in the March L9 comfort lettel?

18 A. I mean, I really dont. You know, I know that

L9 this lener here contains sales prior to February so I think

20 this has the January sales -- right? -- basically through

2I February 2nd. And I know that the February sales

22 information was available on March 13th so I must have

23 started this -- must have been working on this before March

U 13th, I would imagine.

25 O. L¿t's look al anolher draft if we could.

Pagc82

1 Q. Was thàt information that was containcd in the

2 d'-¿ft comfort letter from its initial draft?

3 A. Again, I don't know if this is the initial
4 draft. t donï know at what point that information got into

5 thc comfort letter.

6 Q. But your recollection is that thc sales

7 information did go in the f,irst draft?

8 A. Yes, yes. In the prior 5-8, yas, that would havc

9 been therc from tho beginning with whatever sales

10 information was avaílable at that time.

11 a. And you just dont recall whether 6-8 was in the

LZ first draft or was added along the way?

13 A. That's corrcct. rrVcll, 6-8 was therc, you know.

14 But whethcr the substance of what the statcment says' you

15 know, was there, I donl know. In other words, the standard

16 comfort lcttsr would have a standard 6-8, What it says is

I7 guidcd by the circumslances.

18 0. Again you nolcd that sales decreascd primarily
19 due to the carly-buy program which accelerated sales into

20 the fourth quarter offiscal 1997?

21, A. Right.
22 O. C.ould you look at Page 6 of this letter. I dont
23 know whether you can read. Ncxt to one of the tick marks

24 thcreb a handwriting ín the margin area. Cån you rcad

25 that?

Pagc 84

I Before we get to lhis oext exhibit, one more on

2 I10. Do you k¡ow whether this comforl letter was provided

3 h draft form to Morgan Stanley at any point?

4 A- I dont koow.

5 Q. C.ould you look at whal wele marked as

6 8,xhibit CPH 111 and identify that for us?

7 A- This looks like anolher draft of the same comforl

8 letter.

9 Q. And, for lhe record, this has Bates sta¡np CPH

f0 0038700through 706. Thetopofthisdocument,
11 Mr. Paslrana, indicates that it's from Global Financial

12 Press, New York. Do you know whal lhat is?

13 A I th¡nk lhat's fhe printer that tbey were using,

L4 Morgan Staoley, whoever, to prepare lhe Otrering Memorandum

15 and krry was at the printer so we may have beeo faxing this

16 back and forth. This looks like his handwriting with

L7 commeots on it. I cant be sure of tbat.

lE a. A¡dthisshowsafaxdaletimestampofMarch
19 lgth at aboul r¡ quaner to midnight; is that cor¡ect?

20 ,lu Right.
2l a. Were you in the office at Andersen thal night to

22 receive his edits?

23 A" I don't ¡emernber. I dont remernber.

24 O. And Mr. Bomstein notes the oflering has

?5 increased i¡ size from l-3 billion to $2 billion; is thato
tEsquirc 
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1 right?
2 A. Right.
3 Q. He also adds or I should say notes that there's a

4 Paragraph 2 that is ncw. You see that on Paragraph 2 of thc

5 lctter?
6 A. Uh-huh.
7 O. Do you know how thaf paragraph was added to thc

I letter or at whose suggestion it was addcd?

9 A. I don't know if he's asking or - I think he's

10 just asking and what changcd between the two drafrs is onc

11 lcttcr assumes that the earlicr draft that we looked at, CPH

12 110 assumes that this is a comfort letter relafed to an SEC

13 filing.
L4 The second one that we're looking at

15 assumes that this is a non-SEC or -- I think it's Section

16 144, basically a privatc placement, and so the wording of
t7 the first two paragraphs is a little bit different. And if
18 you look, the first paragraph changed, the sectnd paragraph

19 changed a littte bit in thc wording, but I think he was just

20 asking about why did it changc, but I think the second onc
2L is correct in terms of the professional guidance.

22 O. And your understanding as to the change is that

23 the updated version reflccted that this would be a privafe
24 placement?

25 A. Correct or that this was -- I dont know if
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I Q. Did Mr. Bomstein or Mr. Brockelman ever convey
2 to you atrythiûg that håppeûed at Global Financial Press?

3 A. Notlhat lcan recalì.

4 Q. And you dont recall whelher you were io the

5 office in the evening lo ¡ec¿ive these changes?

6 A- Iln oot sure lhat lhis - received ftorn. Yes, I
7 don'l recall whether I received lhem wben they got there or
8 not.

9 Q. This is a document that was previously marked as

l0 CPH 17. Could you identify thal document for the record,

ll Mr. Pastrana?

12 A. This looks like thecomfort lette¡ that we issued

13 oo March 19th from Morgan Stauley.

14 O. So this is tbe culmination of the two drafls we

15 just looked at, Exhibit 110, Exhibit lll?
16 A. Conect.
17 O. AnddoyouknowwhosignedonbehalfofAfhur
18 Andersen?

19 ,4- No, I would imagine Mr. Bomstein a¡d
20 Mr- Ha¡low. Normally it would be Mr. Ha¡low who would sip
2l it.

22 O. Do you kûow, as between the two of them, who

23 signed it?
24 A- I don't kno:w.

25 0. Do you know when this lelter was, in fact"
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1 private placement. This was a type of offering that would
2 not require the language that was in the prior letter so

3 this is the type of language that was required, but I think
4 it's referred 1o as a private placement.

5 Q. And this draft continues to include sales

6 information for January as well as an explanation for the

7 decline in sales; is that correct?
I A- Right, right.
9 Q. Did you have any discussions with Mr. Bornstein

10 concerning what happcned at Global Financial Press?

11 MS. BROWN: Objection.
12 THEWIINESS: No.
13 BY MR. JOFINSON:
14 O. Do you recall -- I think you indicated that he

f5 was at Global Financial Prcss?

ló A. C-orrect.

17 O. How do you know that?
18 A. I mean, we communicated a couple of times. I
19 know that he had 1o travcl there. I think he went with
20 someone else from our firm. That's it.
21, a. Do you know who he went wifh?
22 A. I think he went with Mark Brockelman.
23 a. And do you recall Mr. Bornstein calling you from
24 Global Financial Press?

25 A. No.

Page 88

1 provided to Morgan Søntey?
2 A- It's usually delivered on lhe day it's dated- I
3 would imagioe March 19th.

4 Q. Do you know how it was transmitted to Morgan
5 Stanley?

6 MS. BROWN: Objection.

7 THE WITNESS: I don't know. I can tell you

I typically a copy is sent via faæimile and the originals are

9 mailed or next day.

10 BY MR. JOHNSON:
11 a. Do you recall any discussions with anybody at

LZ Arthur Andersen concerning the sales information contained

13 in CPH Exhibit 17?

14 A. No.
15 MR. JOHNSON: 112.

16 O. Mr. Pastraoa, could you identify CPH

l7 Exhibit 112 for us?

18 A. It's a copy of the March 25th bring dowo letter
tg that we prepared.

20 a. And did you draft this letter as well?

2t A. I believe so, yes.

2? O. And on the front page of the exhibit, it appears

23 your initials DP3 98; do you see that?

24 A" Yes.

25 O. Now, lhis comfort letter provide saleso
Esquire Deposition Scrvices - (3OS)3'I[-2713
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t information through March I -- strike thal. This bring down

2 letter provides sales information through March 1, 1998; is

3 thatconect?
4 A. Yes.

5 Q. So it updates the informatioo provided in the

6 Ma¡ch 19 letter?

7 A. Correct.

8 Q. And it shows that Sunbeam's loss had, in fact,
9 widened between February 1 and March l?
l0 A. Yes.

11 0. Did you have any conversation with anyone at

12 Afhur Andersen about the further deterioration of Sunbeam's

13 financial results as reflected in this letter?

14 A. I cant recall any specific conversations. I
15 certainly would have discussed it.
16 O. Were you rroubled by those results?

17 MS. BROWN: Objection.

r8 MR. MOSCATO: Objection.

f9 THE WITNESS: I mean, to say trouble, I don't
20 know -- I mean, when you look at the widening loss, a

2L significant portion of that widening is this $30.2 million
ZZ compensation charge that they took related to some

23 restr¡cted stock orders that they gave to the officers, you

24 know. The balance of it or at least a portion of it was due

25 to continue to -- that second o¡ oexl wave of grill sales

Pagc 9I

1 Q. Do you recall any commcnts that Mr. Bomstein or
2 ìvft. Harlow provided to you relating to the bring down

3 lctter?
4 A- No.
5 Q. Did anyonc besidcs Mr- Bornstcin or M¡. Ha¡low
6 providc comrnents on their bring down lctter?

7 A Not that I can remember.

8 Q. Did you ever speak with anyone outside of
9 Andersen about thc need to gct either - any comfort letter

10 or bring down letter finished?
11 A AnyoneoutsideofAndersen abouttheneedtoget
12 a comfort letter. I cant rcmcmber any discussions that I
13 had to that effect.
14 O. So no lawyers from an outside firm ever called

15 you to find out where a copy of a bring down letter was?

16 A. No, not that I can recall speciFrcally.

77 a. Do you know - well, that bcgs the qucstion about

18 general rccollection. Do you recall dealing with ouside
19 law firms in connection with the work on the debt offer?
20 A I dont and normally, I mcan -- and I think maybe

2l it was because l:ny was at the printers and maybc he was

22 dealing directly with thcm- Normally in this process, if
23 you go back to the original letter that was issued, there
U are these little procedures fhat you perform that have thcse

25 little mark and normally I would have fairly involved
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I seemed to be pushed out- I don't know that I was troubled

2 by it but it certainly heightened our awareness that il was

3 going to be difficult to make this the first quarter sales

4 numbers.

5 BY MR. JOHNSON:
6 Q. Did Arthur Andersen take any steps to guaranlee

7 that Sunbeam had a proper close of its first quarter?

8 A. We performed an SAS ?1 review in terms of making

9 sure that they had a proper close. Wc performed a standard

f 0 SAS ?1 review but what we did do in addition to the

l1 normal -- which we normally see in this type of review was

12 that we observed the shipping cutoffand ìve went to several

13 warehouse locations to obsewe bill and hold inventory that

t4 had been segregatcd for customers. Now, this isnt our

15 first guarter review so naw you are talking aboul the end of
L6 Ma¡ch which is a different time period than the letters,

17 right?
18 a. Well -
19 A. Did I miss the question?

20 a. No, I think you got the question right but then

2l you added something at the end of it that confused me and

22 let me see if I can clear it up. Læt's back up even

23 furrher. On the bring down letter, were there multiple
24 drafuofthatletter?
25 A. There may have been. I don't remember.
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1 discussions with attomeys about whal number gets whal mark

2 and why didn't you pul a mark on this number or thel nümber,

3 whatever, and discussions about, well, what's the status?

4 When are we going to get the co¡nfort letter? I never had

5 those discussions myself and I thitk it was probably that

6 Mr. Bornstein was having them directly wilh the people at

7 Sunbeam.

8 Q. Did you ever -- you're assuming Mr. Bornstein had

9 those conversation; is that correcl?

10 A, Correct. I don't know that factually.

11 O, Did you eve¡ have any conversations with

LZ Mr. Bornstein about his dealings with outside lawyers in

13 connection with the work on the debt offer?

L4 A. No, not lhat I can remember.

15 a. You referenced earlier in the testimony today a

t6 press release that you saw and you looked al that press

L7 release over fhe weekend?

18 A Yes.

19 a. Did you have any occasion to review that press

20 release before it went out?

2l A. Did I review it'before it went oul?

22 a. That's correct.

23 A. I don't remember if I did.

24 a. Did you have any conversafions wíth Mr. Bornsfeín

25 about the press release either before or after it went out?o
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1 A. I had discussions with Mr. Bornstein about the

2 contents of the press rele¿se. I cant remember if it
3 was - certainly it was not before it went out, I never saw

4 it before it went out. And t c¿n't remember, you know, what

5 the substance of those discussions was but I became aware of
6 the press release from Mr. Bomstein.

7 Q. Do you recall anything he said about fhe press

8 release?

I A. I remembe¡ him being concerned about the

10 language in the press release. You know, the press release

11 said something to the effect thât they were not going to

12 ûreet their sâIes targeb. They would siill exceed the sales

13 of the previous year for the same period and, you know,

t4 based on what they had sold in the quarter up to that point
15 he had some conc€rn about whether they were going to be able

16 to achieve those sales.

17 a- Did you share that concern?

18 A. With who?

19 a- With Mr. Bomstein?

20 A No, he shared the concern with me.

ZL a- Did you agree with his concerns?

22 A Yes, I thought it was a legitimate concern, sure.

23 a- Now, you mentioned that Andersen undertook

24 additional procedures relating to fhe first qualer with
25 you, that's the dock watching?
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1 observations?

2 A. Yes.

3 Q. Which one?

4 A. The one in Neosha, Missou¡i.
5 Q. And who observed -- let me back that up. Did any

6 other Andersen personnel palicipate io the Neosha

7 observation with you?

I A. There was another person that was present in
9 Missouri. I think he was at a different warehouse

10 location. He was counting Sunbeam inventory that existed at

11 another warehouse so he was not on the shipping dock at

t2 midnight.

13 O. What is that individual's naoe?

L4 A. It was a staff person in the office.
15 a. Does Bob Holman ring a bell, Ben?

16 A. Ben, yes.

l7 a. How about Mississippi? Who from Andersen was

18 respons¡ble for watching the docks in Mississippi?
19 A. I don't remember the name of the person, There I
2A think we seût someone from our St touis office,
2L A. I'm going to give you what was previously marked

22 as Exhibit 18 in this case. Mr. Pastrana, could you

23 identify Exhibit CPH 18 for the record?

24 A- Yes, these are some instruqtions that I prepared

25 to other A¡thur Andersen personnel that were going to
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1. .A- Right.
2 Q. That was not a usual procedure to conduct in

3 connection with the quarterly review; is that correct?

4 ,at- Rigbt.
5 MS. BROWN: Objection.
6 THE WTTNESS: Yes. I mean, in my experience I
7 havenl done that before in a quarterly review. I would

I characterize it as unusual.

9 BY MR. JOHNSON:
10 a- Whose idea was it to conduct this additio¡al
11 step?

12 A. I believe it was Mr- Bornstein. You know, the

13 instruction was given to me by him. Whether it was his idea

L4 or somebody else's, I donl know.

15 O. And what did Mr. Bomstein tell you to do?

16 A. He told me to have people standing on the

t7 shipping docks at midnight to observe the sales cutoff.

1E O. And the shipping docks we¡e located in

L9 Mississippi, Missouri and Oklahoma; is that c,orrect?

2g A. Shipping dock were in Mississippi and Missouri'

2l Oktahoma I think they had some,üarehouses that they were

22 using. I dont think - let me take that back. Maybe they

23 had a shipping facility in Oklahoma. I don't remember if it
24 was a shipping facility.
25 O. Did you personally attend one of those
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1 observe the shipping cutoff or inventory in certain

2 locatíons.

3 Q. And do you know wþen you prepared the

4 instructions?

5 A" I dont know exactly.
6 Q. It was after the bringing down letter?

7 N I would - lhat would be my guess. I dont
8 remember factually.
9 Q. It was after the press ¡elease anyway, right?

10 A Right.
1l a. To whom was -- let me back up. Did you send a

LZ draft of this instruction sheel to anyoûe at Andersen?

13 A. I think t would have given it to somebody to

14 review, probably Mr. Bomstein.
15 a. Do you recall anyone having any comments or the

t6 dnft?
17 A No.

18 O. Who is the memo sent to?

L9 A. The peopte that we¡e assigned to help on these

20 observations, so the Bon Holman that you mcnlioned would
?L have been one.

22 O. And those were assignments that were made by

23 someone else; is that right?
24 A. Correct, we would normally call another offÏce
25 looking for a person of a certain level and experience ando
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I they would assign the person.

2 Q. Ard if you look at the last page of the docur¡ent

3 which is CPH 151L3, you request a documentation of the

4 observatíon to be sent to you.

5 A. Uh-huh.

6 Q. Did you, in fact, receive documentation of the

7 observation from anyone?

8 A. Yes, I belicve so.

9 Q. [æt's look quickly at those if we could.

l0 a. Mr. Pastrana, could you identify Exhibit 113

1l for us?

12 A. This is a memo Prepared by the Andersen staff
13 person who observed shipping cutoff at one of the company's

14 warehouses and then counted some of the bill and hold

15 inventory that had been segregated from the warehouse for
16 the customers.

t7 a. Mr. Holman's memo, Exhibit 113, refers to

18 observation on the evening of March 31st. Your instruction

19 memo called for observation on March 29. Do you know why

20 there's that discrepancy?

2l A. I th¡nk that I do recatl why there is this

22 discrepancy.
23 a. Why is that?

24 A. I think that they changed their quarter end in

25 March, if I recatl correctly.

Pagc 99

I ideotified systemically. I lhink thal inventory lhat needed

2 to be moved was moved. what they hadnt done was completed

3 the process ofthe physical segregation that I think
4 happenedwithin acoupleofdayslateron. I mean, if I
5 recall, I think r,ve actüally went through a process where we

6 looked io detail at all their locations and how they

7 reconciled all thar
8 BYMR.JOHNSON:
9 Q. Ooe morc document for you which was previously

l0 marked as Exhibit 20. Mr. Paslrana, is Exhibit 20 dated

1l April l,1998?
LZ A. Uh-hub.

f3 a. Did you re{Êive this menro or or about April l,
L4 1998?

t5 A. ['m not sure. I was probably still in Neosha but

16 shortly lhereaffer.

t7 O. Did you bave any conversations with Mr. Kistler
l8 before, during or after his cutoffteliog relating to lhe

19 tesling proccdu¡e or rationales?

20 A. I don'¡ rec¿ll.

2l a. Have you ever spokeo to Mr. Kistle¡?

22 A. Have I evet spoken lo hirn io my life?
23 a. That's the question.

?4 A. Yes.

25 O- Youjustdonlrecallwhetberyouspokctohimin

Pagc 98

I Q. They addcd two days to the quarter in 1998?

2 A. That's correct.

3 Q. And do you know when the decision to do that was

4 made?

5 .q. I thought that was âfter the Coleman acquisition.

6 Q- Did you find any of the informat¡on that

7 Mr- Holman is sending to you in Exhibit 13 to be problematic

I in any way?

9 A. [æt me take a minute to read this document.

10 O. Sure.

11 A. (Reading) What was your question?

LZ O. The question is whether anything in Mr. Holmanb

13 letter struck you as problematic ¡tr any way.

14 MS. BROWN: Objection-

15 THE WITNESS: ln terms of my thoughts at that

16 time, I can'l really remember. I mean, right now I think we

17 would have done something to address the fact that they

18 apparently had not done a very goodjob of idenfi$ing aod

19 segregating the quantities by customers, you know.

2A BY MR. JOHNSON:
2l O- In other words, that the procedures relating io

22 bill and holds werent completed as of the cutoff?

23 MS. BROWN: Objection.

24 MR. MOSCATO: I'll object to that.

25 THE WITNESS: I th¡nk that the inventory was
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I connection w¡th these procedures?_

2 A- Righl. I-et me read through this.
3 Q- Sure, absolutely.

4 À Make sure it doesnl answer the question.

5 (Reading)
6 Q. And I don't want to interrupt your reading,

7 Mr. Pastrana, but l'rr going to ask you the similar question

8 I asked on the lâst memo which is is there anything in this

9 memorandum that struck you as troubling at the time you

10 received it?

11 MS. BROWN: I'll object.

L2 BY MR. JOHNSON:

13 O. You can ¡ead the memo and let me know when you're

14 finished.

15 A. (Reading) Okay, and the question is whal?

f6 a. The question is did anything in Mr. Kistler's
L7 memo strike you as troubling when you received this memo?

18 MS. BROWN: Objection.

19 THE WITNESS: I don't know. Did I see anything
20 troubling? You know, there seems to be --
2l MR. MOSCATO: Dennis, the question was -- he's

22 asking you to remember at lhe time you received this memo,

23 is there anything that you recall being troubling lo you,

24 riot now, but do you have a recollection of receiving this

25 and being troubled by anything?
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1 TIIE WTINESS: I wouldn't say troubled by

2 anything. I think thereb some things in here that

3 indicales some sloppiness by the compary but, I mean' at the

4 end ofthe day it looks tike - ifyou quantify everything,

5 it looks pretty small.

6 BY MR. JOHNSON:

7 Q. If you look at Page 2 of this memo, there's some

I handwriting underneath the paragraph that begins "Overall
9 Inventory Quantities.n Is that your handwriting?

10 A. Yes,Ithinkso-
11 a. Can you reâd lhat for me?

L2 A- "C-onsidered shipped whcn sealed and moved offthe
13 dock. Ready for ca¡rier to move away.n

L4 O. And that's referring to 65 trailers in the yard?

15 A. Right.
16 O. And those ó5 trailers are quantified as just

L7 under four million dollars worth of inventory; is that

18 correct?
19 A. Right. Of which, though, of the 65, 40 of them

20 related to this one transaction discussed in the preceding

2l paragraph.

22 O. That's the Menards transaction?

23 .{ Yes.

24 a. Did you ever - it indicates here that the bitls
25 of lading on the Menards transaction were generated
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1 A. Correct.

2 Q. -- is that cor¡ect?

3 A. Right, I would not chaøúenze it as usual or
4 typical.
5 Q. Now, did you learn at aoy time after this cutoff
6 testing at the end of the f¡rst quafer of 1998 that, in
7 faú, Sunbeam did not reach sales or income figures
8 exceeding the 1997 first quarter results?

9 A" Yes.

10 O. How did you coúe to learn that?

11 A. I was in Neosha the morning of the fi¡st and one

12 of the people there that I was dealing with asked me if I
L3 had heard the ne\À¡s and I said, "\ilhat news?" and he said,

L4 "Oh, we didnt make the sales nuqrber and Don Uzzi has been

15 fired.u
16 O. Do you know who in Neosha you had that
17 conversation with?
l8 A No.
19 a- And what w¡rs your ¡eactioa to that news?

?ß A I think my reactioo was, "Wow, Don Uzzi got

2l firedn but that they didn't make sales was not surprising.
22 Q. .D¡d you have any convesations with anyone from
23 Arthur Andersen about Sunbeam's failure to make its numbers
24 thefirstquaierof 1998?

25 A. No, not - I mean, I cant recall a specific

Page 1Û2

I manually. Did you evet leam why that was?

2 A- No, I don't know why but it's co¡nmon that bills
3 of lading can bo generated manually.

4 Q. Youindicatedthat priorto theeveningof March
5 31, 1998 you had never previously engaged in any cutoff
6 testing of this sort for a quartcrly review?

7 A- That's conect.
S Q. Have you in your accounting career since then

9 engaged in a simila¡ type of operation for a quarterly

10 review?
11 ,{. No. I mean, you know, as a firm I know we do

12 quarterly inventory accounts for lntel which is a client of
13 thc firm. I mean, we don't do it out of here but I know

t4 that the other office uses our people evcry quarter to check

15 invcntory so I know it's done. I havent done it'
16 O. But would you characterizc it as a usual

Ll procedure to look at shipping docks in the middle of the

18 night at the end of the quarter?

19 MS- BROWN: Objection.
20 THEWTINESS: Iwouldnt.
2l MR. MOSCATO: Is the qucstion nusual" or

22 "unusual"?
23 BY MR. JOHNSON:
U a. Would you characterize it as a usual procedure

25 and I think you said, nI would not" --
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1 cooversation. Irm sure we talked about it.
2 Q. When you say "we," who are you referrisg to?

3 A. Just the engagement tearn, tarry and myself and

4 whoever else was i¡volved at the time.
5 Q. Cao you recall any general substance of those

6 conversalions?

7 A. No.

E Q. rffas anyone at Anderses upset wifh the company for
9 failing to make its numbers?

10 MS. BROWN: Objection.

11 THE WITNESS: Not that I have any knowledge of.

t2 BYMR.JOHNSON:
13 a. Mr. Bornstein-never gave you ariy reaction to the

14 earníngs announcemçnt?

f 5 A" If he did, I don't remember.

16 O. Have you ever spoken to ¡uyooe from Morgan
t7 Stanley relatiag to Suobeam?

18 A" Never.

19 a. Do you know anyone from Morgan Stanley who worked
20 onthedebtoffering?
2l .A" No.

22 O. DoyoubelievethatanyoneatSunbeamprovided
23 you with false informatior at atry time duriug tbe 1997 audit
24 or post audil procedures?

ZS Á. Ask the question again.
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1 Q. Sure. Læt's have lhe court reporter read it
2 back.
3 Ghe recotd u¿as read.)

4 A. I cerfainly didnl believe that to be the ease at

5 any time during the lime I performed those procedures' you

6 know'

7 Q. Now, with hindsight have you concluded thaf

8 certain individuals at Sunbeam provided you with false

9 information?
10 A. With hindsight, I think we were given false

11 information.
12 O. Læt's focus on you, meaning Dennis Pasrana

13 first, and then we will gopn the broader scope. Who

14 provided you iodividually with false information?

15 A. Wetl, just focusing on me, the one specific thing

16 that I cân remember is in connection with the 1997 audit.

l7 One of the things that as a matte¡ of practice we request is

18 a listing of retums .- product returns after the end of the

19 period and I was involved in making that request-

20 I don! remember - I think I asked Bob

2L Gluck and, you know, he told me that there were no retums.

22 And I said, nWhat do you mean there are no returns?" He

?3 said, "Well, lhereb a no-returû policy" and, you know, I
24 said, nWell, okay. Fine, you have this no-return policy-

25 Can you give me just a list of the return authorieatio¡s in
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1 tbe purpose of this.

2 MR. JOHNSON: I know we would all hate to come

3 back to Florida after having a chance to do that.

4 MR. MOSCATO: We won't all.

5 MR. JOHNSON: Ard thal's a fair clarification,

6 Mike.
7 Q. I'm asking for your recollectíon as you sit here,

I and I understand some years have gone by but to the extent

9 you can recall anything else right now that would constitute

10 a Sunbeam employee giving you false information, I'd like

11 to know about it.
12 A- In hindsight and, you know, without going back

13 and rereading everylhing, that was the only instance that I
14 can recall that I was involved in that I was given

15 misleading information. And l\ft. Bomstein may have had

16 other conversations with sales guys about the existence of
17 riglt to return and things like where I know from

18 conversalions that heorothers may have had a sense that we

19 were given misleading information. I was not a part of
20 thoseconversations.

2! O. So we will ask Mr. Bornstein about this?

22 A. I think so.

23 a. Bul to the exfent you can recall Mr. Bornstein
24 identifying specific Sunbeam persoonel than provided false

25 information, I'd likc to know that, Do you recall
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1 the system?tr Hè said, "There are no return authorizations
2 in the system." That was the exteDt of my discussion.

3 I think Mr. Bornsteis and Mr. Harlow

4 followed up further on that and there were no r€turtr

5 authorizations, and then after the fact we learned that

6 there was this list of return authorization. It was not a

7 systcmic list. It was some kind of manual list but I think

8 it was probably trot - I think it was probably untrue whaf

9 they told us.

10 a. So that would be Mr. Gluck relating to return

11 authorizations?

12 A. Concct.
L3 O. Any otber specifics instances you can give me

14 where a Sunbeam employee gavc yol¡ personally false

15 informatior?
L6 A. No.
17 MR. MOSCATO: I just object and would like to say

L8 it's a little unfair to ask him to categorize every

19 instance of that. I don'tthink he has reviewed the

2A restatement work papers, for exainple, for a number of years

2L and you know, I just dont want there to be a slâtement on

22 the record thatthe¡e wete no otherinstances. Maybe he

23 cant remember any now, and I think the only fair thing

24 would be if he had the opportunity to spend a couple of
25 days looking at the restatement work papers which wâs not
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Ivlr. Bornstein identifying specifie Sunbeam employecs who
provided false information?

Á- I think he identif,red Al Læfebv¡e and l-ee

Griffith in discussions he had about the existence of sales

transactions. Whether there were other fhings that might
have been considered improper, fraudulent, I canl remember

any. I just remember the retums and the sales with rights

of return or guarant€ed sâles.

O. Did Mr. Harlow ever indicate to you that he

believes specific Sunbeam employees have given false

information?
A Not that I can recall any specifTc conversation.

MR. JOHNSON: I think that's all lle got. Just

a second- Yes, that's all IVe got.

MR. MOSCATO: Donrt get excited bec¿use she's

going to ask you questions probably afte¡ lunch or do you

u¡ânt to go forward now?

MS. BROWN: lt makes sense to take a lunch break

and it will go fasler that way.
THEVIDEOGRAPHER: Going off the record. The

time is 12:3L.

(Noon recess: 12:31 p.m.)

(Iranscript resumes at Page 109' Volume II;
nothing omitted.)
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I THE VIDEOGRAPHER: Goodaftemoon. We are back

2 on the record. The time is 1:19 P.m.

3 EXAMINATION
4 BYMS. BROWN:

5 Q. Good afternoon, Mr- Pastrana- Again I'm

6 Zhonette Brown on behalf of Morgan Stanley.

7 Can you tell me generally what the purpose

8 ofan audit is?

9 A. The purpose of the audit is to -- for the auditor

10 to issue a report basically stating tûat the financials are

lL fairly stated in accordance with GAAP. So an audit is

t2 performed in accordance with generalJy accepted auditing

13 standards, ccrtain procedures that are deñned by the

14 pmfessional standards in order to be able to attest that

15 the financial statements are fairly presented in accordance

16 wilh GAAP.
L7 a. And following the 1997 audit that Arthur Andersen

18 performed for Sunbeam, Alhur Andersen issued opinions lo

19 the effeÆt that Sunbeam's financial slatements presented

20 fairly in all material respects the financial position of
2L the company and the results of is operations and cash flow

22 in conformity with GAAP, corect?
23 A. Righr
24 O. I think you mentioned before but auditors, as you

25 said, sort of live in the past. They look at pr¡st results

Page I 15

1 Q. But that's motivation to perform your job well,
2 cnr¡ecl?

3 A. GAAP staodards are better.

4 Q. And there's regulations, SEC regulations and

5 whatnog that motivate you to perform your job well,
6 correct?

7 MR, JOHNSON: Objection to form.
8 THE WITNFSS: Correct,
9 BYMS.BROWN:
10 O. And your interest in your professional reputatíon

11 motivates you to perform your job well, correct?

tZ A. Corec{.
13 O. And those motivations existed for you and for
14 ArrhurAndersen in 1997 and 1998, correct?

15 A. Sure.

t6 O. And then or trow you wouldn't knowingly take any

L7 risk o¡ action thal would expose your employer to liability
18 or a loss of reputatíon, co¡rect?

19 A. Conect.
20 a. And you wouldn't knowingly allow anyone else that

2L would take an actioo that would expose your employer to risk
22 of liability or loss of reputation, conect?
23 A Correct.
24 O. When you.'re preparing to perform an audit, you
25 prepare a work program, correcl?

Pagc 1 14

I rather than future projections, correct?

2 MR. JOHNSON: Objection to form.
3 THE WTTNESS: Gencrally speaking we focus on

4 historical transactions.

5 BY MS. BROWN:
6 Q. What incentives ate ther€ for an auditor such as

7 Afhur Andersen in 1997 to perform the audit well?

I MR. JOHNSON: I'm going to object to the form.
9 MR. MOSCATO: I dont understand at all. If you

10 cån answer it, Dennis, go ahead if you can.
11 THE WTINESS: I mean, incentives. f think
12 professional standards sirnply requíre that we conduct the

13 audit in a particular manner.

14 BY MS. BROWN:
15 a. So there are profess¡onal standa¡ds that govern

16 how you conduct an audit require a certain amount of work,

17 correct?

18 A Corrcct.
tg O. If an audit is not performed to those standards,

20 there's a risk of, for example, liability, conect?

27 A. Therc ccrtainly is.

22 a. And thcre are --
23 A. But, I mean, even when you do perform the audit

24 ín according with the standards, there's a substantíal risk
ZS of liability.

Page 116

1 A. Yes.

2 Q. A¡d one of the objectives in planning the work
3 for the audit is to identify areas ofrisk; is that true?

4 A. Yes.

5 Q. And when you've ideûtified areas of risk, then

6 you plan steps to accounl for thaf risk so that you can

7 satisfy yourselfthat the financial statements are fairly
I stated, correct?

9 .4. Yes.

10 a. And you did that in preparation for the 1997
1l audit ofSunbeam, correct?
t2 MR. MOSCATO: Objection. When you say "you,n do

13 you mean him personally or Arthur Andersen?

T4 BY MS. BROWN:
15 a. Initially I mean A¡thur Andersen.
16 A. Yes.

l7 O. And you yourself worked on the work program for
18 the 1997 ¿udit for Sunbeam, correct?
19 A. Righl
20 O. And in that process you also identified risks and

2I identified steps to satisfy yourselves thatthe financial
22 statements were fairly stating the financial position of
23 Sunbeam, correct?

24 A. Right.
25 a. And as an auditor, it's your job, is it not, too
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I appty professional skepticism lo the ¡ePresentations and the

2 statements of your client, coffect?

3 A" That's right.

4 Q. Indeed, you're trained lo have such professional

5 skepticism when you're performing an audit?

6 A- Right.

7 Q. And you applied lbat professional skepticism to

8 the work thal you performed for Sunbeam in 1997 and 1998,

9 correct?

10 A Yes.

1l a. You also apply your independent judgment during

L2 audit procedures, correct?

13 A- Yes.

14 O. And you apply that independent judgmeûl to the

15 work thal you were performing oo Sunbeam matters in 1997 and

16 1998?

17 A Yes, I mean, to some degree. I mean, independeot

18 judgrnenl with tbe consultation of others that are also

t9 responsible for the engagemetrt.

m O. But independent ofyour client?

2l A. As a fi¡m we apply judgment in what we do and how

22 we do it.
23 a. And so when an audilor states lhat theyrre

24 skeptical of slatemetrts made by their clienl, thaf 's

25 essentially lheir job, coned?

Page ll9

1 A" I would say so, yes.

2 Q. So the majority of your time from October 97
3 through March of '98 was spent on site at Sunbeam?

4 A- Yes.

5 Q. And you yourself personally spent approximately

6 942 hours on matters related to Sunbesm's 1997 financials;

7 is that correct?

8 .4- I mean, I don't remember the number. lf you want

9 to show me a time detaíl or if you have a time detail, I'm

l0 sure that's right.
lL MS. BROWN: WeIl mark Morgan Stanley 19.

t2 O" YouVe been handed what's been marked as Morgan

13 Stanley Exhibit 19- And I believe this was shown to you, as

14 indicated there, in a prior deposition. Does this refiesh

15 your recollection thatyou spent approximately 942 hours oo

16 issues related to Sunbenm's 1997 financials?

l7 A Yes.

18 a. And, indeed, this shows the time for the

f9 engagement team for Arthur Andersen for 1997 financials, and

20 I won't ask you to c¿lculate it but it's more than 3,000

27 hours; is that right?
22 MR. MOSCATO: Can't he just take your word for
23 ¡t, that the document says what ¡t says, rather thaa have

24 him add up all the numbers?

25 MS. BROWN: He can take my word for it that it's

Page t l8

1 A. Yes.

2 Q. You stated previously that you began working on

3 Sunbeam matters in approximately October of 1997; is that

4 concct?
5 A Right.
6 Q. And Sunbeam was your principal cngagemcnt from

? that time through some period after the restatemont; is that

8 conect?
9 A Yes, I think that's exactly righl.
10 a. And you ur'ete on site at Sunbeam thc majority of
11 time from at least Oclober of 97 through late January of
12 1998, conect?
13 A. Right.
t4 a. Wcre you also --
15 A. tate January -- Ïs, Y6, fhat's fair.
16 a. Were you also on sife at Sunbeam in February and

l'1 March of 1998?

18 A. Yes,

19 O. Approximately what percentagc or portion of time
20 werc you on silc at Sunbeam during those two monlhs?

21 A. I couldnt say. It's still a substantial amount

22 of my time. I had one or two other clients that I workcd on

23 during that time frame but the majority of the timc was

24 spcnt on Sunbeam.

25 a. And was it spent at Sunbearn locations?

Page 120

1 more than 3,4S¡ hours, yes.

2 THE WITNESS: Okay.

3 BY MS. BROWN:
4 Q. Does that seem approximately conect to you?

5 A. Approximalely, yes.

6 Q. Now, you mentioned that in preparation for an

7 audit, you perform or you cteate a work program, correct?

8 A. Right.
9 MS. BROWN: [æt's mark Morgan Stanley 20.

10 O. YouVe been handed what's bcen marked as Morgan

11 Stanley Exhibit 20. Do you recognize this document?

12 A Yes, this is the work program from the L997

L3 audit.

14 a. This program is essentially an outline, is it
15 not, of the work to be performed during the 1997 outline -
L6 1997 audit?

L7 ,{ Yes.

18 a. And the steps that are listed in lhis document -
19 which for the record is CPH 0011¿{08 to 468. The steps that

20 are listed here are not a complete listing of all the steps

2l that were taken during the 1997 audit? The steps actually

22 performed are greatet than those in the oulline, correct?

23 A. [æt me say this is a detailed list of the steps

24 to be performed- There may be tests performed that are not

25 on this listing, so in addition to whatb in here, there may
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1 be tests on this listing that in thc content ofthe audit

2 arc not necessÍtry to perform and, therefore, may not be

3 performed but this is to guide the conduct of the audit,

4 correct.
5 Q. And I think you just sort of mentioned, lct me

6 clarify, ifyou identify additional steps that need to be

7 takcn in order for you to g¡ve your opinion on the

8 financials, you pcrform lhose stcps during the audit,

9 correct?
10 A- Correct.

11 a. And, indeed, in 1997 you did identify and pcrform

12 additional procedures in December of '97 ot January of 98
13 in addition to those that arc idcntified in the work
14 program, correct?

15 A. Yes, I think that's right.

1.6 a. But just for my own knowledge; there are othcr

17 documcnts that are labeled work program that havc stcps

l8 written out and then they list who performed the stcps, and

19 those tittes in those work programs dont always conform io
20 the work program that is MS ã). Does that indicate that

2l those are additional steps that are not identified here?

22 MR. JOHNSON: Objcction.

23 MR' MOSCATO: Objection.
24 TIIE WTINESS: If I could takc a look at the

25 papers again.

Page 123

1 steps as well with the appropriate signafures and the work

2 paper.

3 Q. "These stepsn referring to Morgan Stanley

4 Exhibit 20?

5 ,4- Yes.

ó MS. BROWN: Mark this Morgan Stanley 22-

7 Q. You've been handed what has been marked Morgan

8 Stanley Exhibit 22. Morgan Stanley Exhibit 22 for the

9 record is a document that begins at Bates CPH 0û11144 to

10 52. For the record, could you identify this docunent?

11 A. What's the last Batcs stamp which you referred

12 to?

13 O. I believe the last one is 52.

L4 A The first document is a memorandum that I
15 prepared summarizing by risk that we identified in planning

16 our audit, kind of the steps that we performed to address

l7 those risks. And then the second piece of which you gave me

18 which starts on the Bates stamp CPH 11151 is a summary of
19 our certain reserves that were set up in rhe 96
20 restructuring charge were utilÞed during the year. Okay.

2L a. This document is a document that you -- the

22 first document, the memo-to-file, the docuoent that you

23 created in January of 1998, correcl?

24 A. Correct.

25 a. And if you turn to Bates Page 49 -- ends in 49,

Page 122

1 MS. BROWN: Let's mark this Morgan Stanley 21.

2 Q. Youïe been handed what has been marked as Morgan

3 Stanley Exhibit 21 and tbe title of that document ís

4 nsunbeam Corporation Work Program," and then it says

5 "Consolidat¡ou aûd Fina¡cial Reporting." And, for the

6 records, the Bates is CPH 00f 1752 to 54.

7 Now, in Morgan Stanley Exhibil 20 there is

8 subtitles to the work pmgram but there is no subtitle

9 matching the consolidation and financial reporting. So my

10 question for you is whether this is additional steps --

11 additional to those identified in Morgan Stauley 20 that

12 were taken during the 1997 audit of Sunbeam?

13 A- I wouldnt characlerize them as additional. I
14 would say fhat -- I mean, for some reason tbe steps io MS 21

15 should be in the document that you bave at MS 20, and if fo¡

L6 one reason or another they werent included in that

L7 documeni, then I dont know why but - hold on just a

18 second. I mean, these steps lhat are on MS 21 would be

L9 standard steps that we would performed in any audit.

20 O. And the fact that there are initials in the

2l right-hand column and a line drawn through the center column

22 indic¿tes that this is work that was actually performed --

23 A. Right.

24 O. -- along with the signatures on the final page?

25 A Right, rigbt. And there would be copies of these

Page 124

1 it identifies additional steps that you took -- yor¡ Arthur
2 Andersen, took with regard to bill and hold sales under the

3 early buy program, conect?
4 A- Rieht.
5 Q. So this document, at least in part, identifies
6 additional steps that you took in addition to the original
7 plan steps that are memorialized in Morgan Stanley
8 Exhibit 20, conect?
9 A. Yes.
10 a. And during the audit there was no limitation
11 placed on who you could speak with at Sunbeam, correct?
12 A. I mean, as a f¡rm, yes, we could speak to anybody
73 we wanted to.
t4 O. And there was no limitation - there was no audit
15 step that you wanted to take that you were not permitted to

16 take; is that correct?
17 A. That's conect.
L8 O. When you're performing an audit, you identify, at
19 least initially, a materiality th¡cshhold, correct?

20 A. Correct.
21 O. And for lhe 1997 audit of Sunbeam, as a

22 preliminary matter you had idcntified a materiality
23 tlueshhold of 11 - just over $11 million, conect?

24 A. I'd have to see. I dont recall but I'm su¡e

25 it's probably accurate.I
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I MR. MOSCATO: Well, don't take anyone's word for

2 it. Just look at the document.

3 BY MS. BROWN:
4 Q, You've been handed what's been marked as Morgan

5 Staoley Exhibit 23. For the record, that begins on Bates

6 CPH 0010963 through 91t- Mr. Pastrana, could you identify

7 this document?

8 A. This is a form that Andersen used to document the

9 c¿lculation of materiality for its audits which I filled out

10 for Sunbeam, for the Sunbeam engagement'

11 a. And the form starts at Bates Page 966, cor¡ect?

tZ A- That's righl
L3 O. And Page 964 is the subsequent calculation that

L4 you performed, correct?

15 MR. MOSCATO: 960?

16 MS. BROWN; Four. Two pages in advance.

t7 THE WTINESS: Let me take a look at it. It's not

18 really a subsequent calculation- It's just a summary of
19 what results from the information in the form.

20 BY MS. BROWN:
2l O. Do you recall that you performed or A¡thur
22 Andersen had performed a preliminary materiality assessment

23 and then in January of 1988 a memo was circulated from

U Mr. Denkhaus clarifying the use of certain tools to

25 calculate materiality and listing scopes?

Page 127

1 MS. BROWN: I dont have the Denkhaus memo.

2 MR. JOHNSON: What transcript are you looking at?

3 MS. BROWN: I'm looking at the November 15, 2000

4 transcript in the in re: Sunbeam securitiesca¡ìe. I'm not

5 going to mark it as an exhibit but Un looking at that

6 deposition
7 Q- I'tl hand it to you. I'll refer you to Page 129

8 of the deposition which is CPH Page 1031672. If you will
9 look at deposition Pagel29 and 130, it may refresh your
10 recollection.
L1 MR- MOSCATO: So you don't have CUB 16 because

12 that's what this - this note says "Reconciliation of
13 materiality in accordance with revísed firm guidance as

14 follows,n and it says, UCUB 16.n

15 MS. BROWN: I don't.

L6 THE WTTNESS: I remember this now.

17 BY MS. BROWN:
18 a. So does this refresh your recollection that
19 initially when you performed the preliminary materiality
20 assessments you had designed a work program to test -- to
2L detect error in excess of 1.5 million?
22 A. That's right.
23 O. And subsequently you determined that Arthur
24 Andersen procedures as clarified by Denkhaus would have

25 allowed you to design procedures intended to detect an error

Pagc 126

I ,4. I have some recollection of that but IU have to

2 look at the documents agåin.

3 Q. Do you generally ¡ecall that when the document

4 was circulated by Denkhaus, it indicated that during the

5 1997 audit you had actually tested to a scope of a finer

6 detail than what was required by the Denkhaus clarification?

7 A- I dont recall that.

8 Q. Do you recall that you initially - you, Arthur
9 Andersen, initially tested to identify errors of $6 million

10 - of $1.5 million and subsequently the clarification
11 indicated that you could have tested to a greater detail or

f2 a coarser scope of $6 million?
13 A. I don't reqall. If you have the initial
14 materiality calculation and the Denkhaus memo and this one,

15 maybelcan just put it all together. lcan certainly

t6 recall af the time the firm changing its guidance and there

L7 being some difficulty understanding exactly what that

18 guidance meant aod some interpretive guidance that came

19 out. I don't remember specifically how it impacted the

20 findiugs that we had on Sunbeam.

Zl a. Do you recall that as a result of thc
22 cla¡ification from Mr. Denkhaus you were not required to

23 perform any additional audit procedures?

24 A. I just dont remember at lhis point.

25 MR. MOSCATO: Do you have the Denkhaus memo?

Page 128

1 of $6 million?
2 A- That's correct.

3 Q. So the work program that you designed for the
4 1997 audit of Sunbeam tested to a finer deail than what was

5 actually required at the time of Artbur Andenen policy,
6 correct?

7 A. That's correct.

8 Q. And at the conclusion of the 1997 audit after you

t had speot severâl moûths ori site at Sunbeam and the

10 engagement team had spent a few thousand hours on the 1997

11 financials for Sunbeam, Arthu¡ Andersen had satisfied itself
L2 that Sunbeam's financíals were -- fairly represented the

13 results ofthe company, correct?

14 A. Right
15 O. And atthattime you did notbelieve thatthere
16 were any material misstatements to the financials?

L7 A. Correct.

18 0. And at that time you had no reason to quest¡on

19 the integrity of management, conect?
20 A. Correct.

Zl 0. Ooe of the risks that you had recognized in

2Z performing the work for the 1997 audit for Sunbeam in
23 designing the work was the pressure to meet sales and

24 reveûue numbers, correct?

25 A. Right.
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I Q. And you designed work proccdures to address the

2 risk thal you identified, correct?

3 A Cored, I would think - but withoul seeing sorne

4 documentgljustneedlo makesure.

5 Q. You don't recall identifying any risk lhat you

6 had nol addressed, coffe€l?

7 
^ 

Conect.

I Q. Aûd at the end ofthe first quarter of 199E, you

9 also didn't have auy reason to queslion the integrity of
l0 maûagemetrt,correct?

11 À Right.

12 O. Even though you had spenl an additional th¡ee

13 months at Sunbeam and working with Suûbeam personoel, right?

14 ,4" Right.

15 O. And at the end of 1997 you bad oo reason to

f6 believe that Sunbeam was sfuffing the channel personally,

17 conect?

l8 A. Yes.

19 a. Tha¡'s also true a¡ the end of -- first quarter

20 of 1998, you had no reason to believe that Sutbeâñ was

2l stuffing the ch¡nnel, correcl?

22 A- C-onect.

23 O. And you also performed work for t[e closing of
24 Sunbeamb first quarler'98 for filing of the 10-Q?

25 A Yes.

Page 131

I Stanley in 1998. Didyou have -
2 A. I don't think I had any direct contact with them.

3 Q. Do you recall having any contact with Skadden

4 Arps, counsel for Sunbeam, in 1997 or'98 coocerning Sunbeam

5 prior to the restatemeDt effort?
6 A. No, not prior to lhe restalemetrl efforl.
7 Q. Añer the bill and bold traos¿¡ctions bad been

I identified at Sutrbeam in 1997, those traosactioûs were
9 disclosed in Sunbeam's l0-K lhat lhey filed Ío¡ 1997,

l0 cofiect?

ll A- Yes.

L2 a. And I think you testified earlier that lO-K was

13 filed wilh the SEC in early March of i998; is that cor¡ect?

14 A- Right.
15 O. AudAlhurAndersenwassatisfiedwiththe
16 disclosure that Sunbeam had made of the bill and hold?

L7 ,4. That's my ulderstanding.

18 O. You personally were satisfied with the bill and

19 hold disclosure in the 10-Ç correct?
20 ,4. I re¿d il. Yeah, I thought it was okay.
Zl a. The 10-K for Sunbeam for 1997 also disclosed the

22, early buy program,correct?
23 A" I believe so, yes.

24 0. And {o you recall having any reservalion or
25 problems with fhe way that lhat was disclosed in Sunbeam's
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f 8- And at fhat time you had no reason to question

2 the materiality or whether lhere were any material

3 misstatements to Sunbeam's financials, correct?

4 MR. MOSCATO: I need to hear that again.

5 MS. BROWN: I'l[ strike that.

6 Q. When you were working on the close of Sunbeam's

? finaocials for the first quarter of 1998 and the 10'Q, at

8 that time you had no reason to question the integrity of
9 Sunbeam's management, correct?

10 A. I didnt, no. Not that I can think of.

11 O. You've already testified, I think, that you

L2 didnt have any contact with Morgan Stanley in the first
13 quarter of 1998, correct?

t4 A. Correct.

15 a. Did you have any c¡ntact with Morgan Stanley

16 prior to 1997 concerning Sunbeam?

L7 A Not that I can remember, no-

18 a- And you didn't have any confact with Morgan

19 Stanley senior funding in 199? or 1998 concerning Sunbeam?

ZO A- No.

2L O. You did not have any contact with Davis Polk in

22 1997 or 1998 concerning Sunbeam?

23 A. The name rings a bell, law firm, but I don't

24 remember any specific contact.

25 O. Davis Polk was underwriter's counsel to Morgao

PagelS2

I l0-K lot1997?
2 'A- I dout recall having any.

3 Q. Do you rec¿Il Afhur Andersen ever recommending

4 to Sunbeam priorfo the restatemenr that they discontinue

5 bill a¡d hold sales?

6 A. I'm sorry, say that agaio.

7 Q. Do you recall Arthur Anders€n ever reçommending

8 to Sunbeam prior to the restatemetrt that Suûbeam discontinue

9 bill and holdsales?
10 A. No, I don't.

11 O. Do you ever remembe¡ Arthur Ande¡sen recommendiog

12 to Sunbeam prior to Juoe of 1998 that Suobeam discouraged

I 3 customers from asking for bill aod hold?
14 A. I don\ rec¿ll anything like tbat.

f 5 O. lVhat a¡e blueback clearance forms?

16 À Blueback is a term ¡hat vras used at Andersen to
l7 r€fer to the maûagement letter and tbose forms are just --
l8 if you had a maragemeot lelter commenl, you would write it
19 down on the form. Just gaveyou something lateroû to
20 discuss with maoagement and they we¡e suppose to sign offon
2L it. It wasn't a required procedure but il was just a format

22 for communicatiug management letter comments.

23 0. I'm handing you what has been marked as Morgan

24 Sranley Exh¡bit 24. For the record, tbe Bates is CPH
25 0244904to915. Can you identify this documert?

Esquire Deposition Serviccs - (3O5)37L47ß q\

16dv-000867



o

o

Pagc t33

I A- This appears to be a listing of our managemeût

2 letter commeots lhat t faxed to Bob Gluck on May 2f of 98 I

3 guess to solicit his responses.

4 Q. Had these, lo your knowledge, blueback clearance

5 forms beeo submitted to Sunbeam prior to this dale?

6 .A. Not thal I'm aware of. I don'l know if they were

7 or oot.

S Q. You're nol awa¡e of these forms being transmit¡ed

9 to Morgan Statrley, correct?

f0 A- [ am oot.

I t a. Ask you lo look at whal is Page 2 of the memo,

12 lhree oflhe docurnent, Batæending io 906.

13 A- Uh-huh.

14 a. And lhere io the last sentence states, nWe

15 recornmend that managcmeol take steps to discourage cuslomers

16 from placing bill and hold orders," and I encourage you to

77 ¡e¿d lhe paragraph or lhe paragraphs before that and my

f8 question would be whether lhat recommeûdation related to the

19 manual labor involved rather tban lo coûceros about the

20 legitimacy of bill and hold sales?

2l A. (Reading) Yes, I don't remember exaclly --

22 could you ask the quest¡on again please?

23 O. Yes- My quest¡on was the recornmeodation that

24 lhey discouraged bill and hold sales, whal the basis for
25 tbat recommendal¡on was?
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I Q- And, indeed, even after the restatements you

2 penonally thought that the bill and hold sales met the SEC

3 guidelines, conect?

4 A. That's cone¡t.
5 Q. And no one at Sunbeam during 1997 or the first

6 quarter of 1998 expressed concem to you concerning about

7 the legitimacy of the bill and hold sales?

8 A. C¡nect.
9 Q. You testiñed earlier about the comfort letters

f 0 that Arthur Andersen provided to Morgan Stanley in March of
11 1998; do you recall that?

12 A Yes.

t3 a. What is the purpose of the comfort letter?

14 MR. MOSCATO: From whose perspeclive?

15 MS. BROWN: From the witness'perspective.

16 MR. MOSCATO: You mean, why does an auditor send

l7 the comfort letter? Is thât the question?

18 MS. BROWN: My question is -
19 MR. MOSCATO: I oean, it could have different
20 purposes. The receivercould have a purposeforreceiving

2I it. The sender could have a purpose for sending it. I'm
22 just unclear what you mean by 'the purpose.n

23 MS. BROWN; Strike that.

24 a. What do you understând - or what did you

25 understand Morgan Stanley's purpose to be in requesling the
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I MR. MOSCATO: Objection. Did you make the

2 recommendations? Did you write this?

3 THE tilTINESS: I played some role in drafiting it.

4 I dont know ifI actually conceiv€d the whole thing.

5 MR. MOSCATO: Answer to the best you can, if you

6 can recall.
7 THE WITNESS: As I read this, I mean, the tone of
8 what's here -- and ¡t's been a long time - is more lhat it
9 requires a lot of effort, causes a lot of system problems,

10 there's a lot movement and stuff back and forth.

11 t-ogisticalty it's difficult, it's time consuming, il's

LZ resource consuming, it doesn't seem to make a whole lot of
13 sense, lhe tone of this comment, but it also points out that

14 from a kind of a GAAP or SEC compliance standpoint that

15 these transactions are looked at very, how should I say,

16 skeptically by the SEC.

17 a. But at the end of 1997 Arthur Andersen had

18 satisfied itsclf that the bill and hold sales met SEC

f9 requirements?

20 A. That's correct.

2L a. And in the end of Ql 98 when you observed the

22 culoff testing in the bill and hold segregation' Arthur

23 Anderson also was satisfied that those bill and hold sales

U were legitimate sales according to SEC guidelines, correct?

25 A. Correct.
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1 comfof letter?

2 A- My underslanding was that -- whatever role Morgan
3 Stanley played in this deal as the banker, that it's

4 apparent in this offering memorandum that they have

5 responsibility for performing some level of due diligence
6 which would include somelhing to salisfy itself that

7 financial numbers included in the document are accurale.

I And as part of that responsibility,

9 usually the underwriten will request us âs the auditors to
10 perform cefain procedures lo ensure that the numbers

11 contaitred in the offering memorandum are accurate and are

12 derived from the financial statcments of the company either

13 that weVe audited or reviewed in the past and that's what

14 we document in the comforl letter and deliver to the

t5 underwriters or to the bankers.

16 O. And you identiFred in previous testimony certain
I7 steps thaf A¡thur A¡¡dersen takes before issuing a comfort
18 letter- What is the purpose of the steps that Afhur
19 Andeaen takes before issuing a comfort letter?

20 A. It kind of depends on the situation but the

2l pürpose generally ofpost report review procedures is to

22 gain information about events that have happened afterthe
23 date of lhe auditor's report that might indicate that

24 something either in the auditorb reporl as it was complcted
25 or in the current document - the current offeringo
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1 memorandum may be inaccurate or misleadiûg, and, if so, that

2 nonnally the audito¡ would not consent - although I'm not

3 sure that we issued a consent in this case, but if it were

4 misleading, then we would not consent to the inclusion of
5 our report in their document or we would refuse to deliver

6 the comfort letter,

7 Q. So you understood thal those -- for example,

I refusing to deliver a confort letter was an option available

9 to Arthur A¡dersen?
10 A. Yes, stepping back, actually I didn't understand

Ll that to be an option. I dont know. As far as I know, we

l2 could have not dclivered lhe comfort letter-

13 O. And you mentioned a consent. Even though a

t4 conseût wasn't required in March of 1998, did you understand

15 thal eventually, when there was a registration with the SEC,

16 that A¡thur Andersen would have to give its consent to allow

l7 is opinion to be used in that registration?

18 A. At that time I didn't understand how that was

19 going to happen so it wasn't rny understanding that

20 eventually we would issue a consent, no.

2l A. You understand, though, that iu June of 1998

22 A¡thur Andersen actually did withhold its consent from the

23 use of financiat statements when Sunbeam was seeking to

24 register file registration with the SEC?

25 A. You refreshed my m€moty now. Yeõ, I'm aware of
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I offeriog memorandum, corr€cl?

2 A- Yes.

3 Q. And you uûderstood lhat lhe offering memorandum

4 would be distributed to investors?

5 A" Yes.

6 Q. And you reviewed at leasl portions of tbe

7 offering memorandurn, correct?

I A- Yes.

9 Q. And according to lhe post-audit review form,

l0 others reviewed the offering memora¡dum at Arthu¡ Andersen

11 as well, correct?

12 A. Yes,

13 a. From your recollection, was lhere aûythitrg in the

14 offering memoraodum that you recall being misteading or

15 false?

16 A. No.
17 a. When you were performing the posl audit reviews,

18 you were communicating your findiogs \t'ith Mr. Bornstein on a

19 neardaily basis, correct?

20 A Yes.

2l a. You've beeo handed what's been marked as Morgan

22 Stanley Exhibit 25. I lh¡ûk it's probably the same as oûe

23 of the othe¡ exhibits youVelooked at today. For the

24 record, it's CPH 01,300341 to 50. A¡d c¡n you identify thís

25 documenl for the record?
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1 that.

2 THE VIDEOGRAPHER: Excuse me. I need to change

3 the tape,

4 MS. BROWN: We can go offthe record.

5 THE VIDEOGRAPFIER: This is the end of Videotape

6 No. 2. Wearegoingoffthe record. Thetimeis 2:04.

7 Cfåpe change)

8 TIIE VIDEOGRAPHER: trVe are back on the record.

9 This is the beginning of the Videotape No. 3. The time is

10 2:05.

I.1 BY MS, BROWN:
12 O. So now that you've been refreshed about Arthur
13 Andersen withholding its consent, did you have an

14 understanding in March of 1998 that Arthur Andersen would

15 eventually need to consent to the use of its financial

16 statements in the registration of the notes associated with

17 the offering memorandum?

18 MR- JOHNSON: Objection to form.

19 THE WITNESS: I do not recall understanding that

20 at the time of March 98. I'm sure that others I worked

ZL wíth understood how this process would work At that time,

22 I dont think I undeatood that.

23 BY MS. BROWN:
24 O. But you did understand that Arthur Andersen's

25 financials and opinions were going to be included in the
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I A. This ís a checklist we filled out for onç of our
2 post audit reviews in the first quarter of L998 sometime,

3 similar to the one we spokc about earlier.
4 Q. And if you look at the SEC filing on the second

5 line of the f¡rst page of this document, states "10-K"; do

6 you sce that?

7 A. Ycs.
I Q. It's Arthur Andersen's policy, @ffec1, ¡o

9 perform a post-audit review prior the filing of 10-K?
10 A. Correct.
11 O. And if you look at the second page, Number 2 and

12 2-4, there's no notation there regarding declining sales,

13 coffcct?
14 A. Correct.
15 a. And thosc initials in the first column "Work Done

16 By," those arc your initials?
t7 A. Correct.
18 a. And alt the handwriting after the first page, is

19 that your handwriting?
20 A. Yes.
2l O. Except for the signature at the end.

22 I'm going to hand you what will be marked Morgan
23 Stanley Exhibit 26. Morgan Stanley Exhibf 26 is the P&L
24 that you looked at earlier today and I think you identified
25 the second two pages qf that document or the last twoo
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1 pages -- I'm sorry, 26to 27 were provided to you by

2 Sunbeam; is that correct?

3 A. Right.
4 Q. And, for the record, this document is CPH 0013023

5 1o27. But you do have a note on the second page ofthis
6 document concerning decrease in sales?

7 A. Uh-huh, okay-

S Q. So you were âware as of March 5, 1997 of the

9 decrease in sales at Sunbeam for January 98 as compared to

10 January of 97, correct?

11 MR. MOSCATO: I object lo that.

12 TI{E WTINESS: Can you repeat the question again?

13 BY MS. BROIWN:

14 a. Sure. [¡( me strike it and I'll ask a different

15 question.

16 As of March 5, 1998 you were aware of the

17 decrease in salcs of approximately a little over $43 million

18 comparing January of 97 and January of'98, corect?
19 ' .q- Right.
?0 a. And you provided this information to

2l Mr. Bornstein?

22 A. Right.

23 a. Did you provide this information to Morgan
24 Stanley as ofthis date?

25 A As of March 5th. I mean, I dídnt provide it to
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I A. Yes.

2 Q. Notes thal nthe company expects sales to recovery

3 in the second quarter.n Do you recall that discussion?

4 A- No, I don't.

5 Q. Also notes here that "The company has undertaken

6 an aggressive marketing campaign, radio plus large ads in

7 USA Today." Do you recall being informed by the company

I thal they had taken steps such as this to address flagging
9 sales?

l0 A. Other than recalling it by reading what I'm

ll reading here, I dont recall the specific discussion where

L2 that information wæ told to me.

13 O. But you believe --
14 ,¿t" I believe this is accurate, yes.

15 a. This P&L that's dated March 13, 1998, did you

L6 personally provide this document to Morgan Stanley?

L7 A I did not, no.

18 a. fue you personally aware of anyone else from
19 Arthur Andersen providing this docr¡ment to Morgan Stanley?
20 .¿l. No.

2L MS. BROWN: Ill n¡ark two exhibits, 7Å a¡d29.
22 O. You've been handed Morgan Stanley Exhibit 28 and

23 29. For the record Morgan gtenlsy 28 is CPH 0129926 through

U 936 and Morgan Stanley Exhibir 29 is @H0129992 through

25 013. And you testified e¿rlier about atr exhibit sioilar to
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1 theo¡ as of this date. I mean, I would imagine the fi¡st
2 draft ofthe comfort letter that went that had the January

3 numbers, the information was provided to them. We reviewed

4 a draft of a comfort letter e¿rlier that had sales

5 information in it, and the first draft that was circulated

6 had January sales information.

7 Q. Did you personally circulate that drafr to Morgan

8 Stanley?

9 A. I did not.

10 O. Are you personally aware of anyone providing

11 that draft lo Morgan Stanley?

tZ A No.
13 a- Now, the March 5th, post-audit review that you

L4 pcrformed was for the filing of the 10-K of Sunbeam,

15 conect?

16 A. ConecL
l7 O. And you performed subsequent Post audit review

18 forms after that for purposes of the comfort letter?

19 A C-onect.

20 O. Again this is similar to a document that you

2L were shown earlier today. Fo¡ the record, Morgan Stanley

22 Exh¡bil 27 is CPH 00f2963 to 67. And you testified about

?3 this document previously. t'd just like you to look at the

24 second page, Note .A. You make reference there to a

25 discussion with [æe Griff¡th and Al læfebvre, conect?
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1 Morgan Stanley 28. This is a post audit review thal you
2 performed in approximately March 16th of 1998 for Sunbeam,

3 related to Sunbeam, correct?
4 A Yes.

5 Q. And Morgan Stanley Exhibit 29, ean you identify
6 what that document is?

7 A- Appears to be the compaay's 198 budget.

8 Q. This is a document that was provided to you by
9 Sunbeam; is that conect?

10 A. Right.

11 a. Do you recall who provided you with this

LZ document?

13 A. No.

t4 a. Iooking at the secoûd page of this document under

15 Q1, do you see the company's budget for Ql of 1998 for net

16 sales was 308.5 million?
17 A. Conecr.

18 A. Now, refening back to Morgan Stanley Exhibit 28,

19 you testified earlier about the entry that you made on Page

20 4 of the memo which is at Bates Page 930 of Morgan Stanley

2l Exhibit 28.

22 A- Uh-huh.

23 O. And the entries there on that last column in
24 Morgan Stanley Exhibit 28, are those entries that you typed

25 in?a
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I A. Yes.

2 Q. You typed in "Such targets may be unattainable.n

3 When you were refening to "such targetsr in terms of sales,

4 you were referring to the T)9 million, conect?

5 A. Right.

6 Q. You were not refening to fhe Wall Street

7 analysts'projections for fìrst quafer of 1998 for Sunbeam,

I conect?
9 A. Conecl.

10 a. And you were not referring to the net sales that

1 l Sunbeam had achieved in tbe first quarter of 1997, corect,
12 when you said that such targets úay be unattainable?

13 .4" Conect.

14 O. These post-audit review forms that you've looked

15 at, Morgan Stanley Exhibit 28 and Morgan Stanley Exhibit 25,

16 those are not documents that you provided to Motgan Stanley,

17 correct?

18 A- Conect.

19 a. And you're not personally aware of anybody else

20 providing it to Morgan Stanley, correct?

2l A. C.onect.

22 O. Indeed you would not have expecled anybody to
23 have provided those documents to Morgan Stanley, would you?

24 A- No.

25 MR MOSCATO: I'm sorry, which document are you
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1 MR. IOHNSON: Cao I hear thar one back?

2 Cfhe record was read.)

3 THE WTINESS: Was there a queslion for me?

4 BYMS.BROWN:
5 Q. Læt me simplify.
6 Á- I don't remember any discussions wilh anybody

7 about the management letter lhat we presented lhem to s¡gn.

I I think thal u/as the question, right, rnore or less the gist?

9 Q. YouVe been handed what has been marked as Morgan

l0 Stanley Exhibit 30. For the record, this is CPH 0129687 to

Ll 89. Can you identify this documenf?

12 À This is a copy of the management representation

13 letter thaf we received in conneclion with issuing the Ma¡ch

L4 l9th comfort letter.

15 O. And oue of your previous statemeots may bave been

16 broad but I dont know if you covered this- Do you recall

17 receiving * did you personally receive lhis letter from
18 Sunbeam?

19 A. Idontrecallifldidorsomeoneelsedid.
ZO a. Do you recall any discussions internally at

Zl Arthur Andersen conceming the representâtioû lefier that

22 you received from Sunbeam matragemeot dated Ma¡ch 16, 1998?

23 A. No.
24 MS. BROWN: This exhibit will be rwo documenls

25 together.
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I referring to? Are they Andenen work papers?

2 MS. BROWN: The Anderson post-audit review forms

3 that are Morgan Stanley Exhibits 25 and28.
4 MR. MOSCATO: Okay.

5 BY MS. BROWN:
6 Q. You also drafted the representation letter that

? Sunbeam maûâgement would supply to Arthur Andersen before

8 Arthur Andersen issued its oomfort letter, correcÍ?

9 A. I probably did that, that's ænect.
10 a. Who else would have been iovolved in drafting
11 those letters?

lZ A* M¡. Bornstein might have been involved,

13 Mr. Harlow might have reviewed them and provided some

L4 comments, but generally I would have drafted the majority of
15 them.

16 O. Did you yourself pmvide that draft to Sunbeam

t7 for them to then execule of the representation letter from

f 8 Sunbeam management to A¡thur Ande¡scn?

19 A. I cant recall if I provided it to them or if
20 L:rry did, Mr. Bomstein, exc:use me.

2L O Do you recall any discussion letters with

22 Sunbe¿m -- anyorie at Sunbeam conceming the representation

23 letter that they provided to Arthur Andersen in oonoect¡on

24 wíth the work that Arthur Andersen is doíng for the comfol
25 letters in March of 1998?

Page I48

1 Q. YouVe been handed what's been marked as Morgan
2 Stanley Exhibit 31, which for the record is CPH 004f 641

3 through 48. Can you ideotify this documenl?

4 A This is a draft comfort letter, draft of the

5 March 19th comfort letter.

6 Q. And this is a draft that you w€re e-mailing to
7 Mr. Harloq Mr. Bornstein and Mr. Brockelman?

I A. Risht.
9 Q. On tbe second page of Morgan Stanley Exhibit 3L

10 there's some text at the top beginning with rThis draft is
11 furníshed,n elcetera; do you see that?

LZ ,4" Uh-huh.

13 O. And I believe it's the second senlence states,

14 "Based on ou¡ discussions with Morgan, it's our

15 understanding that the procedures outlined in this draft are

16 those they wish us to follow-n Based on your príor

17 testimony, I take it those are Dot your discussions with
l8 Morgan Stanley, correcl?

tg A. C.onect.

20 a. And is this text at the top of the second page of
2l Morgan Stanley Exhibit 31 a standârd text thaa goes on a

22 draft?
23 A. Yes.

24 a. You dont know, for ínstance, that this referenc€

25 to discussions with Morgan Stanley refers to actualo
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1 disa¡ssions that occurred, correct?

2 A- It does refer to discussions. I meao, Morgan

3 Stanley takes a copy ofthe offering documenl and circles

4 all the numbers that they want us to comfort and what they

5 want us to do, and then there's a dialogue that takes place

6 about what the auditots can and can't do. So somewhere in

7 the process that discussion was had' I didnl have it bul

8 there would have been a discussion. I personally did not

t have it, right.
10 O. Did anyone relate to yoü the contents of such

l1 discussion?

12 A- No, olher than handing me â coPy of the document

13 with the numbers circled to provide comfort on.

14 a. And when you refer to someone handing you a copy

15 ofthe document, you are referring to someone handing you a

16 copy of the draft offering memorandum?

77 A. Conect.

18 0. I think youVe already testified but you

19 personally did not provide a draft of the comfort memo to

20 anyone outside of - comfort letter to anyone outside of
2L Arthur Andersen, correct?

22 A. That I can recall. I mean, somebody would have

23 provided a draft to Morgan Stanley in advance of issuing the

24 March 19th tetter. Thatb normal practice, to give the

25 underwriler a draft that would include this language-

Page l5l

I memo¡andum was completed without a consent having been

2 issued, right? We agreed the consenl didn't have to be

3 issued?

4 MR. MOSCATO: That's why I was objecting.

5 THE WITNESS: Are we in June now of 98?

6 BY MS. BROWN:
7 Q. No, we are talking in March of 98.
8 A. Okay.

9 MR. JOHNSON: What date do you have there?

10 MS. BROWN: April 29, L999.

11 MR. MOSCATO: Are you going to ask him to - are

LZ you going to ¡efresh his recollection with something in the

L3 transcript that's demonstratively wrong because -- based on

14 what we have talked about today? I dont understand where

15 this is going. I mean, wele established that there wasn't

16 a consent necessary. Evcryone agtces to that, Now, if he

17 said something erroneously in a prior transcript, t just

18 don'tseethepointofthis.
19 BY MS. BROWN:
20 a. There wasnï a consent necessary in March of 98,
2l but you do understand that Arthur Andersen withheld the

22 consenl in June of 1998, correct?

23 A. Right.
24 0. And if Arthur Andersen was going to withhold its
25 consent based on what was in the text of the offering
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1 Whether I delivered it via fax or larry did or

2 Mr. B¡ockelman did, or wboever did, you know, I dont know

3 who it was. I don't recall doing it myself bul one would

4 have been delivered in advance.

5 Q. You're assuming that, cor¡ect? You dont have

6 personal knowledge that that happened?

7 A. I don't have personal knowledge that that

8 happened. I have knowledge that its suppose 3o happen in

9 the process. It's normal that it does happen- I don't know

10 that it actually did happen.

11 O. Now, it ì\¡as your understanding that the work that

12 you had done in the post audit reviews in identifying thc

13 decline in sales prompted Arthur Andersen to say that it
14 wouldn't be willing to issue a consent for the note offering

15 ifsunbeam didn't add a recent devetopment section to the

16 offering memorandum, correct?

17 MR. MOSCATO: I obiect to that. I thought he was

18 testifying befo¡e that the consenl - thal he didn't have an

f9 understanding that there was a corsent necessary for this

Z0 parl of the offer. That's why I'm objecting to the

2l question. Maybe t he¿rd it wrong. If you want to read it
22 back.

23 (Îhe record was read.)

24 THE WITNESS: Issue a consenl to the offering

25 memorandum? What a¡e we talking about now? The offering
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I memorandum, it would have to inform Sunbeam of that prior to

2 the offering memorandum being published, conect?

3 MR. MOSCATO: I object to that.

4 BY MS. BROWN:
5 Q. lf it knew in Ma¡ch of 98?

6 A. I mean, if it knew, Andersen should inform them

7 in Ma¡ch that its going to withhold its corsent, but ir

8 doesn't have to, I mean, Arthur Andersen can issue its

9 comfort letter and express its opinion and people can go

t0 against that opinion. It's up to A¡thur Andersen later on

11 whelher or not they want to issue a consent, right?

LZ O. But if ArthurAndersen expected, based on what it
13 saw in the offering menorandum in March of 1998, that it
14 could not based on lhat text issue a consent when the notes

15 were eventually registered, then as a service or courtesy

16 A¡thur Andersen would tell Sunbeam that before the offering

l7 memorandum was published?

18 A. And maybe they did. Maybe they did and someone

19 decided, well, letb just publish any way and maybe it will
2A never get registered. I don't know. I just don't kaow

2l about thaL lfthey knew -
22 MR. MOSCATO; You've answered the question.

23 THE WTINESS: I'm done?

24 MR MOSCATO: Yes. Wait for another question to

25 be posed.o
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1 THE WTINESS: How about a coffee breåk?

2 MS. BROWN: Okay. Læt's go offthe record'

3 TI-IBVTDEOGRAPHER: Weare goingofftherecord.
4 The time is 2:32.

5 (ti.e noted: 2:32 p.m. to 2:34 p.m,)

6 THE VIDEOGRAPHER: We are back on the record.

7 The time is 2:43.

8 BYMS.BROWN:
9 Q. Mr. Pastrana, do you recall a conversation with

t0 Mr. Bornsteio where he told you that after reviewing the

11 comfort letter -- draft comfort letter and the draft
12 offering memorandum Arthur Andersen said that ther€ was no

13 way they would issue â consent unless Sunbeaur added ¿ recent

14 events -- recent development section to the offeriag
15 memorandum?

L6 A I do remember a convenation, something to that

l7 effect
18 a- A.od that cotversation took place prior to the

19 issuance of the press release by Sunbeam on Ma¡ch 19, 1998,

20 correct?
2l A I dont ¡ecall the timing. I believc it was

22 prior to the issuance of the press release.

23 O. Do you recall having any disorssion after the

24 issuance of the press releæe fo the effect th¿t Afhur
25 Andersen still intended to withhold its consent f¡om -

Page 155

1 A Subsequent to the press release, I don't ¡ecall

2 any conversation.

3 Q. And you rec¿ll that Sunbeam put the substance of
4 the press release into the offering mêmorandum?

5 MR JOHNSON: Objecrion to form.
6 THE WTINESST I recall somelhing was put in fhe

7 offering memorandum very similar to tbe wording in the press

I release, yes.

9 BYMS.BROWN:
10 O. I think you already said but let me clarify.
11 The¡e was nofhing in the offering memorandum that you

tZ ¡eviewed that you thought was false or misteading, correct?

13 .4" I dont recâll anything that was false or
14 misleading.
15 a. And you didnt make any comments on the offering
16 memorandum other than verifying the numbers, correct?

17 A. Thatb right
18 MR. MOSCATO: Well, I objecr to rhat. I think
L9 there needs to be some clarification. The thing where he

20 verified numbers, I'm not sure was the final offering
2l memorandurr, was it?
22 ' MS- BROWN: I was referring to a draft.
23 MR. MOSCATO: To a draft, okay, that's fine. But
24 for the recor$ I dont thiuk üat draft had the ¡ecent

25 developments sec'tion but you guys can u/ork that ouL

Pâge 154

1 ultimately for the registration stafement because it felt
2 tbe offering memorandum was inaccur¿te?

3 À I never heard anything one way or the other,

4 whether Andersen intended to issue a coûsent or not issue a

5 consent.

6 Q. Do you recall any follow-up conversation
7 whatsoever to the conversation that you had with
8 Mr. Bornstein where he initially indicated that unless

9 Sunbeam added a recent development section to the offering
10 memorandum, Afhur Andersen would wítbhold its consent?

11 À I remember no conversation. Could you repeat the

12 question again? I dont understand how that differs from
13 the priorquestion.
14 a. The prior queslion was you did recâll a

15 conversation with - an inilial conversation with
16 Mr. Bornstein, conecl?

L7 ,¿¡- That's conect.
18 O. And my question -
19 MR. MOSCATO: I dont think that was the prior

20 question he was talking about but go ahead.

2I BY MS. BROWN:
22 a. And my question was after that conversation with
23 Mr. Bornsfein where he initially said that Arthur Andersen

24 would hold their consent, was there any subsequent

25 conversation regarding that topic that you recall?

Page 156

1 BY MS. BROWN:
2 'Q. After the inclusion of the recent development

3 section with substancc or language similar to what was in
4 the press release, you still had the opinion that there was

5 nothing false or misleading about the offering memomtrdum,
6 correcl?

7 MR. JOÍINSON: Objection to form.
8 THE WTTNESS: In regard to - like the historical
9 financial numbers that were in there? I mean, I think ¡t
10 was all accurate.

LI BYMS.BROWN:
t2 O. Do you recall anything that you read with regard

13 to the final offering memorandum that you thought was false

14 or misleading?

15 ,4. Yeah, I mean, managementrs statement ûo the
16 effect that they thougbt they were going to exceed sales for
L7 what lhey had achieved in the previous year. I mean,

f 8 whether it's false or misleading, I really didat know
L9 enough to judgc but I certainly thought it was fairly bold
20 to make that kind of a statement given what the results were

2L at thal point of the month but that was their choice.
22 a. But you didn't think it was false or misleading?
23 MR. MOSCATO: Objection to form.
24 THE \ryTINESS: I thought they could have worded it
25 differently. I thought they could have just said, nWe 'reo
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1 nol go¡ng to meet our earnings, our targets that we had said

2 or what we had mmmunicated to Emerald" and just leave it at

3 that. I mean, why say -
4 BYMS. BROWN:

5 Q. Did you ever commuoicate with anyone your opinion

6 conceming --

7 A. I think we had conversations about it internally

8 at Andersen. I never communicated outside of, you know, the

9 people that I was directly responsible to or I reported to,

10 those feelings.

11 O. Were you aware tbat Sunbeam provided to Morgan

tZ Stanley and then to Arthur Andersen a buildup of sales it
f3 expected fo achieve at the end of MarclL 1998?

14 A. I was aware that larry had gotten something,

15 Bomstein, while he was at the printers to cofiobo(ate what

16 management thought they were go¡ng to achieve from the sales

1t standpoint, whether it was existing orders or something,

18 some kind of form or something like that.

19 O. Did you see that doclment?
?Ã A- I did not. I did not.

2L O. Who would be in a better position to know fhe

22 oulstanding orders that Suobeam had on hand at the end of or

23 toward the end of 1998, Sunbeam or Arthur Andersen?

U A" I would thiok Sunbeam.

25 O. Who would be in a better position to projoct the

Page 159

1 date on them. We looked at them a little earlier, aod I
2 dot't know right now why the February numbers aren't in here

3 unless we werent given those numbers until after that d¿te

4 at some poiot a¡d time. There should be a representation

5 letter from manegement. Do you have that that goes with

6 this? It should be dated - it should be dated actually
7 March 16th- It may actually be here.

8 MR. JOHNSON: MS 30,I think.
9 THE WITNESS: Actually those February statements

f0 that u'e looked at ea¡lier were not given to us until some

11 time after March 16, the date of our cutoff. I meaq here's

12 a letter signed by management dated Ma¡ch 16th that says,

13 'No consolidated financial statements a¡e available as of
14 any date or for any period subsequent to February 1st,

15 1998.u

16 So on March 16fh management was still
t7 saying that the February numbers were not available. They

18 had nof completed their January close yet. So I tbink

19 that's what we were aware of. Am I wrong about that?

20 MR. MOSCATO: It's very contusing.
2l THE WITNESS: Actually the corrfort letter does

22 disclose tfte sales figure through February which is in Note

23 6-C, so apparently we had some sales information. I dont
24 know if we had fr¡ll income statements.

?5 BYMR. BROWN:
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I sales that Sunbeam was going to make al the end of 1990 --

2 the first quarter of 1998, Sunbeam or A¡thur Andersen?

3 A. Sunbeam.
4 Q. And you in this period in March of 1998 had no

5 reason forconcern that the 1998 plans wilh respect to the

6 grill season in particular would not materialize, correct?

7 A. CorrecÇ with rcgard to the grill season I had no

I reason to not believe what they were saying.

9 Q. And you understood that Sunbeam still believed

10 that they were going to meet their sales goals for the 1998

11 s€asoa, correcl?

tZ À Correct.

13 a. I'lt hand you what has been marked as Morgan

!4 Stanley Exhibit 9. This is the comfort lettcr that Afhur
15 Andersen issued to Morgan Stanley on or around March 19,

16 1998, conect?

t1 A" Right.
18 O. But Arthu¡ A¡de¡sen had the sales numbers for
19 February of 1998 prior to issuing this comfort letter,

20 correct?

2l A. I think that's correct. I'm nol certain.

22 a. Do you know -- did you have any discussions with

23 anyone at Arthur Andersen why those numbcrs were not

24 included in the March 19th, 1998 comfort lette¡?

25 A- I did not. You know, the February numbers have a

Page 160

1 Q. I'm sorry, where were you refening to? Six
2 what?

3 A. 6-C on Page 5 of the March 19th comforl letter.

4 Q. So you think the distinaion between Paragraph

5 5-B and 6-C is what? Why the numbers were not placed in

6 Paragraph5-B?

7 A- Paragraph 5-B relates to the latest available

I financial statemetrts of the company, so in this particular

9 case it's March 16th atrd lbe cornpany is telling us the

10 latest financial they haveavailableareasof February

11 lst. However,even thoughwe dont havefinancial

12 statements at lhe end of February, we will still make

f3 inquiriæ or perform other procedures for the period

14 subsequent to February lst, so one of the slepa is to make

15 an inquiry of management and gçt some information regarding

16 sales a¡d 6-C is what they informed us about sales during

L7 that period.

18 O. So the March 13ah aod March 16 PARs that we

19 looked at, thosewere ûot closed numbers essentially?

20 A. The PARs look at numbers that --
2l MR-JOHNSON: Iobjecttotheformofthe
22 question but you may answer.

23 THE WTINESS: The PARs we¡e performed on numbers

24 that wcre closed æ of the date of those PARs, so either the

?5 JanuaryortheFebruary. Whaleverclosed numberswere
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1 available at that time. Does that make seose?

2 So, anyway, even though on March 16th,

3 February -- complefe February closing was not available,

4 sales for the period were available, and management provided

5 that information and we included it.

6 BY MR. BROWN:

7 Q. There were -- as you mentioned, there was a bring

8 down comfort letter?

9 À Yes.

10 O. And for that bring down comfort letter there was

11 also a bring down management representation letter; is that

12 correct?

13 A. Correct.

14 a. And you drafted both of those?

15 A- Yes.

16 O. You've been handed what has been marked as

l'l Morgan Stanley Exhibit 32, and for the ¡ecord it's CPH

18 0041650 to 61. Can you identify these documeots fo¡ the

19 record?

20 A. This is appears to be an early draft of the Ma¡ch

2L 19th corrfof letter and then a later draft of the same

22 letter.

23 O. Referring to the documenl that begins on Bates --

24 ending in 5 1, that's a draft of the represertation letter

25 from management, cof(ect?

Page 163

1 Q. Do you recall any of the circumstances

2 surroundiog how that was placed in the draft representation

3 letter?
4 A- No, I don't.

5 Q. That paragraph is not something that was in the

6 M¿rch 16th management repres€ntation letter, correct?

7 A. Correct.
8 Q. So it appears as though that was something that

9 was added subsequently; is that conect?
10 ,at. lt appcars it was something that was deleted

1l subsequently.
12 a. Deleted?
13 A- Did I misspeak? It appears that it's not in the
t4 final copy of the letter.
15 MR. MOSCATO: It was added then deleted?

16 THE WITNESS: It was added and then it was not

l7 included in the final letter.
18 BY MR. BROWN: '

19 a. The document you are looking at which is Morgan

20 Stanley Exhibit 32 is attached to an e-mail dated March

21 21st,1998, correct?
22 .q. Conect.
23 a. Which is after management had issued theír first
24 representation letter to Morgan Stanley -- to Afhur
25 Andersen in association with the comfort letter dated March

Page 162

1 A. I beg your pardon, you're right. You're right-

2 Q. And then the document that begins on Page 55 is a

3 draft of a comfort letter, correct?
4 A. Right.
5 Q. And these documents are attached to an e-mail

6 that you sent to Mr. Bornstein; is that correcl?

7 A. Right.
S Q. Dated March 21,1998?
9 A. Right.
10 O. Turn, if you would, pleasc to the last page of
11 the draft of the representation -- second to the last page

12 of the draft of the representation letter which ends in

13 Bates 53. I refer you there to Paragraph 10 in Morgan

14 Stanley Exhibit 32. This draft represcntation lcttcr from

15 management states, dDespitc the decrease in net sales

t6 described in the precedíng paragraph, management bclieves

l7 that net sales for the first quartcr of fiscal l-998 will
18 excecd the net sales for the first quarter of fiscal 1997';

f9 do you see thal?

20 A. Yes.

2l a. Did you place that text in this draft letter?

22 A. It's quite possible.

23 O. Do you recall anyone dirccting you to place that

24 text in thc draft management rcprcscßtation lctter?

25 A. No, I dont recall.

Page 164

1 19th, c¡rrect?
2 A- Co¡rect.
3 MR- MOSCATO: I object to the last comfort

4 letter.
5 BYMS. BROWN:
6 Q. Correct, it was after the March 19th, 1998

7 comfort letter?

I .4- Added after -- are you sure these e-mails goes

9 wilh thcse? I guess so, zero update * go ahead.

10 a. There was a subscquent mânagement letter,

11 correct?

L2 A. Yes.
13 a. I hand you what's been marked as - what we will
14 mark as Exhibit 33.

15 You have been hauded what's marked as

16 Morgan Stanley Exhibit 33 wbich, for the record, is Bates

L7 CPH 0038712 to 15 and this is a document bearing a fax

18 beaderofMa¡ch 23rd, 1998, nAfhurAndersen, Fort
19 l¿uderdale"; do you see that?

20 ,A" Yes-
2l a. lrVhat does lhat fax header in terms of -- was that

22 sent from Fort l¿uderdaleor received from Fort l:uderdale?
23 A Frankly, I dont know.

24 0. Is it Mr. Harlow that was based in Fort

25 t¿uderdale?
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I A Yes.

2 Q. Now, Morgan Stanley Exhibit 33, which has the fax

3 date of March 23rd, 1998, also has Paragraph 10 which we

4 referred to in Morgan Stanley Exhibit 32; do you see that?

5 A. Yes.

6 Q. And in Morgan Stanley Exhibit 33 there's a

7 handwritten edit to the Paragraph l0?
8 A. Uh-huh.
9 Q. Do you recognize the handwriting?

10 A. Yes, I think it's Mr. Bomstein but I'm not

11 certain ofthat.
12 A. Do you recall any discussions concernilg this

13 edit?

L4 A. No, Is the cover not available?

15 O. I dont believe it is. I dont know. Do you

16 recall any discussions about that paragraph at any point?

t7 ,4. I dont.
18 O. Youle been handed whatb been marked as Morgan
19 Stanley Exhibit 34, and, for the record, it's CPH Ol29642to
20 ,{4. Mr- Pastrana, do you recognize this document?
2l A. This is the March 23rd management representation

22 letter.
23 a. This letter bears the same date as the fax header

24 in Morgan Stanley Exhibit 33, conect?
25 .A- That's right.

Page 167

I A. Correct. Nor the fTnal one dated March 23rd.
2 None of these were provided to Morgan Stanley. These are

3 internal A¡thur Andersen work papers.

4 Q- Do you know whether anyone from Morgan Stanley

5 told -- strike that.

6 Do you know whethe¡ anyone fron A¡thur
7 Andersen told Morgan StanJey that that paragraph had been

8 deleted from the management representation letter?

9 A. No, I would have no reason to expect anyone to

10 tell Morgan Stanley that.

11 O. Between the post-audit review work that you did
72 forthe first co¡nfort lefter - st¡ike that.

13 Añ.er Atthur Andersen provided to Morgan

14 Stanley the bring down comfort letter dated March 25th 1998,

15 did you between that period and the end of-- first quarter

16 of 1998 have any ñ¡rther conversations with Sunbeam

l7 concerning their expected sales for the first quarter of
18 1998?

19 A. I dou't recall any.
20 O. Now, you said with regard to the March 19th press

2L release that Sunbeam issued, you did not see that press

22 release before it was issued correct?
23 A. Correct.
24 O. And you drd not discuss that press release with
25 Morgan Stanley, correct?

Pagc 166

1 Q. And if you turn fo Bates ending in 44, the last
2 page of Morgan Stanley Exhibit 34, whal had previously been

3 Paragraph 10 in thedraft management representation letter

4 has been deleted or is ûo longer in the document; do you see

5 thar?

6 A. Uh-huh. [æt me take a look at this just for a

7 second, okay? (Reading) Okay, conect.

8 Q. And do you have any understanding as to who it
9 was that deleted or removed what iu Morgan Stanley
10 Exhibit33 was Paragraph 10 from the final representation

11 letter, Morgan Stanley Exhibit 34?

12 A. No, I dont.
13 A. Do you recall any discussion whatsoever about the

14 removal of that paragraph from the management reptesentation

15 letter?

16 A. No.

l7 O. So you don't recall tbere being any concem that

18 that had bee¡ removed?

19 A. Idont recall any concern or any discussion

20 about it. I don't know who did it or what the circumsfances
2l were-

22 a. In the previous drafts of the management

23 representation letter, for example, Morgan Stanley 33,

24 those, to your knowledge, were nol provided to Morgan
25 Stanley, correct?

Page 168

A. Correct.

a. You were aware in March of 1998 lhat the company

had adopted ¿¡ 'ggressive marketing strategy?

A. At what period I was aware of that?

a. March of 1998?

A. What marketing strategy was that?

a. For instance, it's referred to in the Note A to
one of your post-audit reviews - to one of your P&L
programs?

.at- To early buy program?

MR. MOSCATO: No. Are you referring to the

business aboui tbe radio?
THE U,TINESS: Oh, the advertising in the USA

Today ads and stuff like that? Conecf, I was informed that

the company was undelaking those efforts to improve sales.

BY MS. BROWN:

a. In March of 1998?

A Yes, whalever the time frame was oû täat note;

that's right.

O. And when the press release was issued, there was

nothing in there that you thought was ünlrue, colirec/-2

We're back to the March 19th press release

Correct.
You know, untrue? No, I mean, as far as I knew

A.
again?

o.
A-

I
2

3
4
5

6
7

E

9
10

11

t2
L3

t4
15

16

t7
18

19

20

21
,,,,

23

24
25o
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1 it was true. I mean, I guess månagement thought they would
2 acbieve the sales of lhe previous year.

3 Q. And you didn't know one way or the olher whether

4 Sunbeam was going to make its 1998 budget, conect?

5 A. That's correct.

6 Q. And from working at Sunbeam, were you aware that

7 aheu sales tended to increase at the end ofthe first

8 quarter or at the end of the quarter?

9 A Yes.

l0 0. Now, Sunbeam held inventory in third party

lL warehouses, correct?

12 ,au Right.
13 O. And they held not only their own inventory but

14 then the bill of hold inventory at third party warehouses?

ls A- Righl.
16 O. When Sunbesm made a bill and hold sale of
L7 inventory that it had in a third party warehouse, in order

18 to recognize that revenue as Sunbeam had been for bill and

19 hold, they simply had to segregate that inventory in their

20 records and then they would physically segregate it,

2L conect?
22 A. Conect. Physically and in the accounting

23 records.

24 O. So, for instance, in order to make their sales at

25 the end of the first quarter of 1998 -- you were aware that

PageLTl

1 A- Yes.
2 Q. But at the end -- at that time, it still did not

3 call into question for Mr. Bornstein, to your knowledge, the

4 integrity of Sunbeam's manage?

5 MR. MOSCATO: Objection- How c¿n he answer that

6 question?

7 BYMR.BROWN:
I Q. Mr. Bornsteio did not communicate to you that he

t had any question about Sunbeam's rnanagement?

10 A. Correct.

11 a. And Mr. Bornstein didn't communicate to you in

12 the first quarter of 1998 that he had any concern about
13 fraud at Sunbeam?

14 A. Not that I can recall.

15 A. You had performed cutoff testing fo¡ Sunbeam af

f6 the end of 1997, correct, A¡thur Andersen?

17 A, A¡thur Andersen, correct.
18 a. Did you personally have any communícations with
19 Morgan Stanley about the fact that you we(e going to perform

20 first quarter of 1998 cutofftesting at Sunbeam?

21 A. No.
22 MR. MOSCATO: Is that a you, Dennis Pastrana,

73 or --
24 MS. BROWN: You, Dennis Pastrana.

25 A, That's correct. Me personally, oo.

Page 170

I Sunbeano was engaging in bill and hold sales in the first

2 quarter of1998, correct?

3 A. Co¡rect.

4 Q, And in making sales under bill and hold in the

5 firsr quarter of 1998, Sunbeam didn't actually have to ship

6 that product ifthe product was already at ä third-party

7 warehouse, correcl?

I A. Correct.

9 Q. So whatever volume Sunbeam needed to sell in

10 order lo make their first quarter 1998 projection, that was

11 not inventory that they actually had to ship out of their

12 own docks if they already existed at third party warehouses?

13 A. That's correc! provided, of course, they did

t4 these other things. They physically segregated from their

1.5 own inventory, couldnt be used to fill out their orders,

16 blab, blah, blah. There were a number of other things they

L7 had to do, so to speak, but, yes.

18 O. Now, you ì¡¡ere aware that the company felt at

19 least - the company felt in the first quarter 1998 that

2t they were going to acbieve their sales goals?

2l A. Yes.

22 a And you stated when we were talkÍng earlier that

23 Mr. Bornstein had some concern or skepticism as to whether

24 Sunbeam would be able to make that sort of shipment in order

25 to ¡rake their first quarter 1998 sales?

Page 172

1 Q" And oncc you received the memos concerning the

2 cut offtesting that had beeo observed at the end offirst
3 quarter 1998, there is nothing there that caused you concem

4 about Sunbeamts cutoff for the end of the quarter, correcl?

5ANo.
6 Q. Now, you testified earlie¡ that you're familiar
7 with the Barron's aficle that came out in June of 1998?

8 À Uh-huh.
9 Q. [n fact, you put together a memo addressing the

10 points in the Barron's article, correct?

11 A. Uh-huh.
12 0. And you said that there were discussions

13 concerning the Barron's article?
t4 A. Yes.
15 0. At the time that you put together the memo

76 addressing the points in the Barron's article, did you

17 personally at that point question the integrity of the
18 maûagement at Sunbcam?

19 A I'd have to go back and look at the memo.

20 O. The memo that you wrote?
?l A. Yes, memo, schedule, whatever it was. I remember

22 that some kind of document was compiled that went through

23 item by item the items identified in the Barron's article
24 but I dont remember exastly the results of that.

25 a. Do you remember having an impression of beingo
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I concemed about --

2 A- Oh, yeah, I mean by that point I think we were

3 concemed.

4 Q. By June of 1998?

5 A. Yes.

6 Q- But prior to June of 1998, do you recall having

7 any concerns about lhe accuracy ofSunbeam's financial

8 statements or tbe integrity of Sunbeam managemenl?

9 A. No.

10 O- Now, in June of 1998 you were actually -- and I
11 think you personally, but you were actually working toward

12 the registrâtion of the notes that had been issued in March,

13 conect?

14 A. That's probably coffect.

15 MR. MOSCATO: You just said "you," ând I think

16 you personally. I'm assuming and I'm not object. I'm
l7 assuming when you say "you," you meân Dennis Pastrana, and

18 if you mean Arthur Andersen, you will say Arthur Andersen.

19 MS. BROWN: Yes.

?Ã MR. MOSCATO: We're clear on that.

21 BY MS. BROWN:
22 a. You personally were not involved in the decision

23 of A¡thur Andersen to withhold its consent in June of 1998?

24 A- No.

ZS O. Did anyone have discr¡ssions with you ¿s to

Pagc 175

1 over 10,000 hours on that work?

2 A. I dont recall being aware of that. I might have

3 been.

4 Q. If that is in a reportto theSunbeañboard,
5 would you have any reåson to disagree with that?

6 A. No, no.

7 MR. MOSCATO: Is the 10,000 hour figure Andersen

I orAndersen and Sunbeam combined?

9 MS. BROWN: I think it's Andersen and Sunbeam

10 combined.

11 MR. MOSCATO: I thought you bad said you would
12 apply to Andersen 10,ü)0 hours. It doesnl maner- I
13 should stop intemrpting probably.

14 BY MS. BROWN:
15 O. The procedures that you performed during the

16 restatement were much more expansive than anything that you

17 had perfornred during the regular audit, conecl?

18 A. Conect.

19 O. And you had never seen anything like the level of
20 detail work that was performed during the restateûient,

2l correct?

22 A Correct.

23 O. And restatement took place over a period of four
24 to five months without regard to materiality, cost or the

25 level of resources that were going to be required, ærrect?

Pãge 114

I whether Arthur Andersen should withhold ¡ts consent in June

2 of 1998?

3 A. No.

4 Q. In June of 1998, Afhur Andersen learned that

5 return author¡zations hadbeen deleted ftom the Sunbeam

6 system during the 1997 audit, corrcct?.

7 A. Co¡rect. I nean, actually I don't know -- we

8 learned the return authorÞafions had beeo deleted. I don't

9 know the timing of it but, sure, yes.

lO a. And in June of f998 Arthur Andersen also learned

11 about additional guaranteed or right of ¡eturn sales?

l? A. Correct.

13 O. But that's infonnation that was new lo Arthur

14 Anderscn and thal Arthur Andersen did not have available to

15 it any time prior to the close of the first quarter of 1998'

t6 coffect?

L7 A. Conect.

18 a. And that's true even though you had spent the

19 majority of your time on-site ât Sunbeam throughout that

20 period, correct?

2t A. Right.

22 a. Now, the restalement that took place of Sunbeam's

23 financials, you were involved in that work, correct?

24 A. Yes.

25 0. And were you aware that A¡thu¡ Andersen spent

Page t76

t A Yes.
2 Q. Andas aresultof those unlimited -- well,
3 strike that. ln addition, in June or July of 1998, the SEC

4 also began an investigation ofSunbeam, correct?

5 A. Correct. I donl know exactly the timing of when

6 they started, but, yes.

7 Q. You wcre awa¡e that that investigalion was

8 ongoing at the time you were performing the restatemenl?

9 A- Conecr.

10 0. ,{nd as a result of your work - A¡tûur .Andersen's

11 work during the restatement; Arthur Ande¡sen leamed
12 information lhat had not been av¡ilable to you during the
13 1997 audìt and through the first quarter of 1998, correct?

14 MR. JOHNSON: Objection, form.

15 THE WITNESS: I think that's true, yes.

16 BYMS. BROWN:

l7 O. As a result of the work that you did - and I'll
18 refer to you penonally now - during lhe restalemenl, afe

19 you aware of any information that was withheld from A¡thur
20 Andersen but that was provided to Morgan Stanley?

2l MR. JOHNSON: Objecttotheformofthataswell.
22 TttE WTTNESS: I'm not aware of any information
23 wilhheld from Andersen that was provided to Morgan Stanley.

24 I'm not aware of what was provided to Morgan Stanley, if
25 anything.
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1 BYMS.BROWN:
2 Q. That wasnt s6¡¡sfhing is that you were ¡oterested

3 in when you were performing tþe reslatemenl procedures,

4 conect?

5 A. No. That's correct.

6 Q. And despite the bundreds of hours that you

? performed oo the 1997 audit and lhe work oû tbe Qt 1998

8 financial for Sunbeam, you personally have no fraudulent

9 knowledge of any fraudulent coûduct by Suobeam, correct?

l0 A. State tbat again. As a result of what work?

I I A. h spite of the hundreds of hours rhat you had

12 spetrt al Sunbeam in L997 and 1998 and the audit work that

13 you performed, you had no personal knowledge of aoy

14 fraudulent cotrduc{ by Sunbeam?

15 .4* That includes the restatement work as well.

16 a. Iæt's go up to lune of 1998 first.

17 '4. Correct, I had noknowledgeof any fraud.

18 a. Todaydoyouhavepersonalknowledgeoffraudby
19 Sunbeam?

20 A I dont havepersonal knowledge but, you know, I
2l haveco¡cems.

22 O. l'm just asking aboul your persooal knowledge.

23 .4. Sure.

24 O. The restatement work that you performed and thal

25 Arthur Anderseo performed was conducled afler Mr. Dunlap had

Page 179

1 A. I was not aware of that.

2 Q. Did you have a sense --

3 A. I mean, encourage meaning giving them an

4 incentive for assistance. I mean, people were generally

5 cooperative. lt was very difficult but they had somehow

6 been coaxed or incentivised or something to be extra helpful

7 or something like that. I was not aware of anything like
8 that.

9 Q. You weren't aware thaf lhey were discouraged in

10 any $¡¡ly from assisting in the reslatement, conect?

f l A Conect, and I was aware that they had absolutely

12 nothing to protect in restatiog or making adjustments to

13 prior year end fÏnancial statements. I mean, it didnt
14 matter to them eilher way.

15 O. From your own personal observations f¡om the

16 hundreds of hours that you spent on site at Sunbeam in '97

I7 and the first quarter of '98 and then the however many hours .

18 you spent to the restatement, did you observe a difference

19 in the coqporate culture at Sunbeam between the two
20 managenents?

2L A. I mean, there was clearly a change in culture, in

22 the environment and the attitude, but, you know, I was there

23 for sucî a short period of time after new management came in
24 that I don't know how much of it was just -- I dont know

25 what ûo attriìute the change to necessarily.

Page 178

1 been fired, correct?

2 A. Yes, that's probably true.

3 Q. After Mr. Kersh had also been fired?

4 A. When were they fÏred, do you remember?

5 Q- I can provide you documents.

6 MR. MOSCATO: June 25th.

7 BY MS. BROWN:

I Q. No later than.

9 A. HypolheticallY?
f0 MR. MOSCATO: Hypothetically June 25th.

1l T}IE W[[NESS: The restarcment work was done afte¡

12 that,corfect.
13 BY MR. BROWN:
14 a. And the restatement t¡/ork was done after Mr. Uzzi

15 had been fired, correct?

16 A- Yes.

L7 O. So all. the iuterviews that you conducted were

18 after therc had been a change in management at Sunbeam?

19 .A" Yes.

20 O. Were you aware of or familiar with what was

2l referred to as an amûesty progrâm that the new Sunbeam

22 management put into place?

Zi A. No, I was not aware of that.

24 a. Were you aware that the new Sunbeam mãnagement

25 encouraged its employees to assist in the restatement work?

Page 180

I Q. Did you have a sense when you were performing the

2 inþrviews during the restatement that tbe employees were

3 relieved by the change in management?

4 A. Yes, I did.

5 Q. Did you have a sense that when you t¡¡ere

6 performing the interviews that the employees felt they could
7 provide you with information that they were cÆncemed about

I providing earlier?

9 A Yes.
10 a. When you perform an audit, you assume that the

11 company is being operated properly and thaf the management

12 has integrity and there is not a conscience effort to
13 misstate or manage lþeir eamings, correct?

14 À Correct.

15 0. And you believe that those assumptions were

16 conect while you were performing the 1997 audit for
t7 Sunbeam?

18 A. Yes, I believed that at the time of the audit.

19 a. At the time that you were performing the

20 procedures related to Q1 98 for Sunbeam, you still believed
21, that to be correct?

22 A. Yes.

23 A. Now, when you're performing audit procedures, in

24 some instances you do rely upon the information provided to
25 you by management, correct?
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1 ,{ Yes.

2 Q. So, for instance, when management told you that

3 there was a no-return policy, you did not go out and verify
4 that information with Sunbeam's cuslomers, correct?

5 A Correct.
6 Q. Do you recall performing in first quarter of 1998

7 some due diligence work on behalf of Sunbeam for an entity

8 that they were considering acquiring?

9 A. Yes, I dont remember exactly the time frame.

10 What quarter did you say?

1l a. It was in the first quarter of 1998.

L2 A Yes.

13 a. Do you remember it was related to a Black &
14 Decke¡ unit?
15 A. Yes.

1,6 A. The pu¡pose of due diligence is different than

L7 the purposeofan audit, co¡rect?

18 .4. Correct.

19 O. When you perform due diligence, you dont design

20 atl of the tests and whatnot to test the representations or

2l the financials, correct?

22 A. Correct
23 MR. MOSCATO: Dennis, give her a second and lct

24 me object if I need to. Give me a second before you

25 answer. Itb getting late in the day and I'm not as quick

Pagc 183

1 Answer that question aod lhen I'm going to

2 æk ber to move on to another question.

3 THE \{TTNESS: What was the question? I'm sorry.

4 BYMS. BROWN: ?

5 Q. When yäu.were performing due diligence on an

6 entity that was consideriog - Sunbeam was considering

7 purchasing, you also expecd or atrticipate, assume that

8 managemeot of the compatry you were performing the due

9 diligence ou is honest and has iotegrity, correct?

l0 MR. JOHNSON: I'm going to object to the form of
11 that putling aside Mike's substanlive objection.
L2 THE W[[NESS: In lhat process we did not really

13 presume anything. We showed up in a data room and the¡e was

14 intotmation thatBlack & Decket management had prepared in a
15 room and we reviewed the information, nwe" being Phil Harlow

16 and I, over lhe course of -- I dont remember if it was a

l7 day or two days, somelhing of that sort, and we prepared a

18 
. 
factual summary of what we observed aod observations thal we

19 had.

20 You know, we are not really saying that

2l it's right or \+'rong or atrytbing like that, so, you know, I
22 suppose if Suobeao \r'ere to use that information to make an

23 acquisition, they would be relyiog on the accuracy of the

24 information lhat we reviewed but aot us. We're not issuiog

25 an opioion oo it so tbe purpose is different.

PagelE2

1 as I once was.

2 TÍIE WITNESS: Okay.

3 BYMS. BROWN:
4 Q. Do you understand the pu¡pose of due diligence to

5 be differcnt tbatr the purpose ofan audit?

6 A Yes.

7 Q- Have you -- other than the due diligence work

8 that you performed for Sunbeam on the Black & Decker unit,

t have you performed due diligence in other context as well?

10 A. Ihavenot.
11 O. That wæ the only due diligence work that you

lZ per{ormed?

13 A. Yes.

14 a. When you performed the due diligence work, you

15 also assumed that the manågement was forthright and had

16 integrity?
17 MR. MOSCATO: I'm sorry, what managemetrt are you

18 talking abouf?

19 BY MS. BROWN:
20 A. The managemetrt of the company that you are

2l performing the due diligence on.

22 MR. MOSCATO: I'll let this go for another

23 question or two but you are not going to rry to put him as

24 an expert on due diligence f hope since he's only done ít

25 once in his life.

Page 184

1 BY MS. BROWN:
2 Q. And the extent of the work in the due diligence
3 you performed was less than the extent of the work that you

4 would do if you were auditing those same financials,
5 cor¡ect?

6 A. Sure.

7 Q. And ultimately when you were working on the

8 restalemenl or at the end of the restatement you did reach
9 the conclusion, you yourself, that there had been facts that

10 were misrepresented to you during the audil, correct?

1l A" Yes.

12 a. Do you have any reason to believe that Sunbeam,
13 white they misrepresented facts to Arthur Andersen, was

14 forthright or accurately represented those same facts to
15 Morgan Stanley?

L6 MR, JOHNSON: Objection, form.
t7 THE WITNESS: I have oo knowledge of the

18 communications betweeû Sunbeam and Morgan Stanley.

19 BY MS. BROWN;
20 a. Do you bave any reasoo to think that Sunbeam lied
2L to Afhur Andersen but they were truthful with Morgan

22 Stanley?

23 MR. JOHNSON: Objection to form.
24 MR. MOSCATO: Don't even aúswer that question.

25 I'm instructing you not to answer that question.
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1 BY MS. BROWN:

2 Q. When you were performing your restatement work,

3 did you learn of anything thal Arthur A¡dersen had told

4 Morgan Stanley that it had not told -- strike thaL

5 When you were performitg your restatement

6 work, did you learn of anything that Sunbeam had told Morgan

7 Stanley that it had not lold Alhur Andersen?

I ,{ As Isaid, I haveno knowledgeofthe
9 çsmmunications between Morgan Stâdey and Sunbeam.

10 a, So --
lL A- The answer is no.

12 0. During all the time that you were at Sunbeam from

13 October of 97 through the end of first quarter of '98, did

L4 you have any contact with anyone from Õleman or Ooleman

15 (Parent) Holdings?

16 .{ No.

t7 a- Did you have any contact during that time w¡th

18 anyone from Mathco?

19 A. No-

20 O. Did you have any contact during that --
2I A. What's the period of time again? I beg your

22 pardou.

23 O. Any time in 97 through the first quarter of 98?

24 A. No.

25 O. Have you subsequently had any conversations with

Pagc 187

1 they bappened?

2 A. Conect.

3 Q. Are you aware of any due diligence effort
4 undertaken by Coleman up to the end of the first quarter of
5 1998 conceming Sunbe¿m?

6 A- I'm not aware of any.

7 Q. Are you aware of any due dilþence effort
8 undertaken by Coleman (Parent) Holdings or Malhco up to the

9 end of the first quarter of 1998 oonceming Sunbeam?

10 .{ I'm not aware of any.

tL O. Are you aware of any due diligence effort by

LZ Credit Swiss First Boston or Wachtell ùp to the end of the

L3 first quarter of 1998 concerning Sunbeam?

74 A. No.

15 O. llave you spoken with anyone representing Coleman

16 (Parent) Holdings conceming your testimony here prior to
77 your teslimony today?

l8 A No-

L9 O. I'd like to refer you to the exhibits that were

20 marked previously, in particular CPH Exhibits 101 through

21 105.

22 MR. MOSCATO: These are the interview memos?

23 MS. BROWN: Corred-

24 THE WTINESS: It's in my stack.

2s ttt

Page 186

1 anyone from Coleman (Parent) concerning Sunbeam?

2 A- No. I mean, during the restatement procedure --

3 after Dunlap and Kersh were terminated, there \,r¡ere some

4 former members of Coleman or Mathco Management that got

5 involved with Sunbeam and I met them in that process and

6 interacted with them occasionally but that was it.

7 Q. So up to the end of the first quarter of 1998,

I you had no communications --

9 A. Correct, none.

10 O. And you had no communications with CSFB, Credit

11 Swiss First Boslon concerning Sunbeam?

12 A. No.

13 O. You had no communications up to the end of the

14 firt quarter of 1998 with Wachtell Lipton concerning

15 Sunbeam?

16 A. No.

L7 0- You said you personally did not communicates wilh

18 Morgan Stanley. Were you aware of anyone else from Alhur
t9 Andersen that communicated with Morgan Stanley other than

20 the comfort letters concerning the due diligence that Morgan

2L Stanley did in 1998?

22 MR. JOHNSON: Object to forr¡r,

23 THE WITNESS: I'm not aware of any conversations.

24 BY MS. BROWN:
?5 O. So you're not aware one way or the other whether

Page 188

1 BYMS.BROWN:
2 Q. They should be the first exhibits marked today.

3 .4" Here they are. Okay.
4 Q. When you performed the interviews of Sunbeam

5 personnel during the restatement work, did you tell the

6 persoonel that you were interviewing that you were only
7 interestedintheirpersonat knowledge?

I A- No, I dont recall whether we did or didn't, Iet

9 me say that.

10 O. During the interviews some of the people that you

l1 interviewed and some of what you recorded was conversations

12 or things tha¡ they had overheard, correct?

13 A- Correct.

14 a. For instance, with regard to Mr. Yales and CPH

L5 Exhibit 101, when you interviewed him, you suspected that he

16 was just speculating about things that he had heard from

77 others, correct?

18 A. Like what, for example?

19 A. When you interviewed Mr- Yales, you felt that hc

20 didn't have indepth understanding of the Sunbeam operat¡ors

2l because he was new to the company, correct?

22 .A. I mean, it seemed he had a pretty good

23 knowledge. I didn'l assume that, no.

24 a. I'm handing you your testimony from November 21,

25 of2000 and ifyou would look at Page 876.
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1 Referring to your testimony on November 21

2 2000,876 and going on to 8?7, and with regard to Mr. Yales

3 you state there that he didnt have, in your view, an

4 in-depth understanding ofthe operations ofthe company?

5 A. Yes, I did testify to that before.

6 Q. And that he really just performed very -- kind of
7 clerical role in budgeting and planning process?

8 A. t think clerical understates his nole. I mean,

t he was a financial analyst.

l0 a. And you stated in your prior testimony that to a

tl certain extent you thought thaf he wasjust speculating

12 about things that he may have heard from other people or
L3 whatever, that he had not been with the company very long.

14 Do you see that?

15 ^[ Uh-huh, yes, I see that in my prior testimony. I
16 did testify that way before. I mean, reading the memo, and

L7 having read it over the woekend, I guess that's not the

18 impression I got from it, but I did testify that way

19 previously. [t's been a while.
20 O. You dont recall --
2L A My recollection now is different than my

22 recollection was theo so.

23 O. And your recollection of Mr. Yales - have you

24 spoken to Mr. Yales since 2000?

25 A. No.

Pagc 191

7 L02,103, 104 and 105, none ofthose are verb¡tim

2 accounts --
3 A. Right, those are just summaries.

4 Q. And the phraseology that's used is not

5 necessarily the exacf phraseology used by the Sunbeam

6 employee, correct?

7 A. Correct.

8 Q. The informatior -- some of the infonnation at

9 teast that was provided to you during these inte¡views is

10 information lhat was aot available to you during your audit

11 work in 1997, correct?

LZ A- At least some, sure.

13 a. With regard to, for instance, CPH Exhibit 101

14 where there's notes about t'need to make numbers and a big
15 push,n itb common, is it not, that public companies want to

16 make their public numbers?

L7 A. Yes.

18 a. These headings, for inslance, on the second page

19 of Exhibit 101 where you have troublesome items, lhat's also

20 not a verbatim bullet provided by the employee lhat you

2l interviewed,corfecl?
22 A. Cor¡ect.

23 O. And when all the testimony that you've provided

24 concerning these interviews the Sunbeam employees gave, do

25 you, as you sit here today, actuaüy ¡emember tûose

Pagc 19{)

I MR. MOSCATO: Sincc 2000?

2 MS. BROWN: Since ã)00.
3 Q. Since your testimony in the last case.

4 A. I haven't spoken to Mr. Yales since this

5 interview was conducted that I can remember.

6 Q. And so your recollection of Mr. Yales was

7 probably rnore fresh in 2000 than it is in 2004, conect?

8 A. Probably wÍts, yes.

9 Q. Now, when you conducted these intcrviews, you

1.0 didn't take them down vsrbatim as testimony is being taken

11 today, correct?
LZ A. Conect.
13 O. And you tookdown handwritten notes of whatwas

14 being said during the interview, correct?
1,5 A. Conect.
t6 a. And then your secrefary typed those notes?

L1 A. Yes,

18 O. And you discarded thc handwritten notes?

1.9 A. C¡rrect.
20 a. And so what's written here is not verbatim

27 reports, correct?
22 MR. JOHNSON: Objection to form.

23 THE WTTNESS: C-onect.

24 BY MS.BROWN:
25 O- A¡d that's true with rcgard to CPH Exhibit 1.01,

Page 192

1 ioterviews or was your testimony based on what's documented

2 in these exhibits?

3 . À I think the testimony is based largely on what's

4 documented. That's what I think
5 Q. Do you have any speciñc recollection of the

6 interview with Mr. Yales as you sit here today?

7 A. I mean, I do, I can generally picture him. I can

I generally re¡nember where we had it io the building.
9 Q. Do you have any memory speciñcally of what was

10 said?

11 A. No. In terms of the cooversation that was

12 exchaoged, no.

13 a. And you have no specific memory of what was said

L4 during the interview of Mr. Kaise¡ other than what's

15 docusrented in CPH Exhibit 102?

L6 A. Corect.
t7 0 You have no specifïc memory of what was said by

18 Mr. Bloomfield other than what's documented in Exhibit 103?

19 A. Correct.

m a. Nospecificmemoryoflvlr.JimJobotherthan
2L what's documented in 104?

22 A- Corect.
23 O. No specific memory of exacdy what was said by

24 Mr. Jeffcoat who's interview notes are in CPH 105?

25 .4. Correct.o
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1 Q. And with regard to each of lhese, you were asked

2 previously whether the interviewees told you that Morgan

3 Stanley had spoken with them, did you ask any of these

4 people whether Morgan Stanley had spoken with them?

5 A. No, I did not ask that.

6 Q. Did anyone thal you're aware of ask that in the

7 interview?
8 A. Not that I'm aware of, no.

9 Q. Was that somelhing -- was that an objecrive of
10 the restatemeot, to determine what Morgan Stanley knew?

1l A- No.

12 O. And none of these people that you intewiewed,

13 Mr. Yales, Kaiser, Bloomfield, Job or Jeffcoat indic¿ted

14 that they had spoken with Coleman (Parent) Holdings during

15 thc '97 or the first quarter of 98, conecl?

16 A. Conect.
17 O. Some of what lhe employees totd you were

18 impressions that they had rather than direct factual

19 experiences that they had, conect? For instance, I refer

20 you to CPH Exhibit 104, the final sentence.

2l MR. MOSCATO: Which one is that?

22 MS. BROWN: Jim lob.
23 O. Where it states, nI guess they didnt want to

24 receive the goods.n

25 ,4. Yes.

Pagc 195

I THE VIDEOGRAPHER: We are back on the record.

2 The ¡ime is 3:53.

3 BY MS. BROWN:
4 Q, Mr. Pastrana, I have a couple of more questions.

5 With regard to the March 19, 1998 comfol letter lhat Arthur

6 Andersen províded to Morgan Stanley, did you have any

7 discussions with Mr. Bornstein or anyone else at Arthur
8 Andersen concerning the manner in which that lener would be

9 transmitted to Morgan Stanley?

10 A No.

11 O. Did you have any conversation with Mr. Bornstein

12 or anyone else at A¡thur Andersen concerning whether the

13 letter would be discussed with Morgan Stanley rather lhan

14 provided to Morgan Stanley?

15 A. No.

16 a. And your prior teslirnony aboul whether or when

l7 that letter was provided to Morgan Stanley, you don't have

18 any personal knowledge yourself of when that letter was

19 actually provided to Morgan Stanley, correct?

20 A- Correct.

2L MS. BROWN: No fulher questions at this t¡me.

22 MR. JOHNSON: No questions.

23 THE VTDEOGRAPFIER: This is the end of this

24 deposition. We are going off the record. The time is 3:54.

25 (Evening recess: 3:54 p.m.)

Pagc t94

1 Q. You don't understand that he had personal

2 knowledge of the decision-making proæss that went ¡nlo

3 whether Sunbeam would accept retums, correct?

4 A. Correct.

5 Q. With regard to -- strike thaL

6 D¡d anyone from Coleman (Parent) Holdiogs, to

7 your knowledge, ask anyone from A¡thur Andersen in 1998,

8 first qüarter, fo¡ Alhur Andersen's work papers from their

9 work audit?

10 A. Say the question again. I'm sorry.

11 a. Are you aware of anyone from Coleman (Parent)

12 Holdings requesting A¡thu¡ Andersen work papers prior to the

f3 end of the ñrst quarter of 199E?

14 A. No.

15 a. With regard to others exhibits, for example, CPH

16 Exhibit 108 which is the March t3th, 1998 P&Ç you were

17 asked previously whether Morgan Stanley had asked for tbis.

18 Do you know one way or another whether Morgan Stanley

19 requested that directty from the company?

20 A. I donl know. I have no knowledge.

ZL MS. BROWN: If we can take a five-minute break,

22 I'm probably done.

23 THE VIDEOGRAPHER: Going off the record. Ïhe
24 time is 3:47,

25 (Time noted: 3:47 p.m. to 3:53 P-m.)
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and that I am in no way in¡erested in the outcome of this
matter.

lN WTTNESS THEREOF, I have hereunto set my

haad this day of Ianuary 14, 2003.

24 ANA REID
Commission Number: DD232432

25 C,ommission Expires: July 15, 2007

o

o

o
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cAsE No.03 cA-00504 AL

CoLEMAN (PAREI'{D HOI-DINCS, INC., )
)

Plaintitr, )
)

vs. )
)

MOROAN STANLEY & CìOMPAT.IY, fNC.,

)
Dcfcndanl. ) January 13,2003

am.

WILLIAM D. PRUITT

VIDECTIAPED DEPOSITION taten pu.suaíl lo Notiæ 8t the off6cÊ

ofEsquirc Deposition Søvíccs,44 West Flagler, Stc. 1400,

Miami, Flo¡ida, bcfo¡e Ana Rcid, a Sho¡thaod Reportcr úd

Nota¡y Public rvilhin rhe Statc of Florida.
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1 TIIE VIDEOCRAPHER: Good moming. S'ë are oow on

2 the video record. This is the Videotape No. 1. Today is

3 Tuesday lhe 13th day of lanuary, 2004. The time is 9:02

4 a.m. We are here at 44 West Flagler Street, MÍami, Florida

5 for the purpose of takhg the videotapc deposition of
6 William Pruitt in the matte¡ of the Case No. 03 CA 00504 AI,
7 Coleman versus Morgan Stanley.

I The courl reporter is Ana Reid and the

9 videographer is Alejandro Montalvo, both of Esquire

L0 Deposition Service.

11 Will counsel infroduce yourselves. After
12 this, the court reporter will swear the witness.

f 3 MR. JOHNSON: Clark Johnsoo, Ienner & Block

14 Chicago, for plaintiffColeman (Parent) Holdings.

15 MR. BAKER: Stephen Baker, Jenner & Block

L6 Chicago, for the plaintiff.

L7 MS- BROWN: Zhonetle Brown, Kirkland & Ellis, on

18 behalf of Morgan Stanley.

19 MR. MOSCATO: Michael Moscato, Cufis Mallet, on

20 behalf of Mr. Pruitt.

2I MR. PRUITT: I'm William D. Pruitt.
22 WILLT,AM D. PRUTTT

23 was c¿lled as a witness by the plaintiff, having beæn first
24 duly sworn, was examined and testified as follows:

2s fito
Esquire Dcposition Scrvices - QAÐ371-2713
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T EXAMINATION
2 BY MR. JOHNSON:

3 Q. Mr. Pruitt, can I ask you to stâte your name

4 again for the record?

5 A. William D. Pruitt.

6 Q. And where do you reside?

7 N 274 Valeros Oourt, Coral Gables, Florida, 33143.

8 Q. Are you employed today'l

9 A. I'rn self employed,

10 0. Do you work as an accountant?

11 A. No, I'm a consultant.

12 O. And are you affiliated with any consulting firm?

13 A. No, just my own.

t4 O. How long have you been self employed?

15 A. I retired f¡om Arthur Andersen on August 31, 1999

16 so I've been basically self employed since that time.

l7 a. Do you consult on a full-time basis?

18 A, No, part time, although substan(ially full time

19 now.
20 O. And how long did you work for A¡thurAndersen?

2l A. 33 years.

22 a. füuld you just lake me through the various titles
23 you held with Afhur Andersen?

24 A. I started in June of 196ó with Arthur Andersen.

?5 t bec¿me a partner with Andersen in 1975. I became managing

Pagcl

I and thc audit division had assigncd mc lo bc thc concurring

2 partncr aftcr anothcr scnior parlncr lcft thc firm and wcnt

3 with anothsr company.
4 Q. And is the audit division hcad Mr. Dcnkhaus?

5 A. Ycs.
6 Q. So hc assigncd you to bc thc concurring partncr?

7 
^. 

Ycs.
8 Q. Who was the cngagomcnt partncr?

9 A. Phit Harlow.
10 a. Had you workcd with Mr. Harlow bcforc?
11 A. Yes.
12 a- He was in thc Miami officc as wcll?

13 A. Hc was in thc Fort l¿uderdalc officc but'hc was

14 ündcr my direction.
15 O. And can you tcll mc as a gcncral mattcr what the

16 role of the concurring partner is?

L7 d Wcll, basically you take a cold look al a job.

18 You havc to be indcpcndcnt of a job to bc the concurring

19 partner. In other words, you can't do thc audit work and

2A also bc thc concurring partner. Thcrc arc a numbcr of stcps

21 you takc. You look at fhc planning for thc job. You look
22 at the matcr¡ality. lvhcn you finish thc job, you look at a

23 draft of thc financial statements. You look at legal

24 lettcrs on occasion. If you havc matcrial issucs, thcy're

25 brought to you and thcn you eithcr - well, you concur with

Page 6

L partncr for Arthur Andcrsen in Souúh Florida in 1980, and

2 before I rctired I was the managing partner for Florida, the

3 Caribbean and Venezuela.
4 Q, Are you a CPA today?
5 A. I'rn an inactive CPA
6 Q. When did you bccome inactive?

7 A- The year2000.
8 Q. Were you an active CPA the entire time you werc
9 at Andersen?
10 A. Yes.

U a. And were you resident in the Miami office of
lZ Arthu¡ Andcrsen during your cntire career with A¡thur
13 Andcrscn?
L4 .¿u Yes.
1.5 a. furd you werc the concurring partncr on the

16 Sunbeam engagement for Anderscn?

L7 A- Yes.
18 O. Whcn did you assumc that rolc?

19 A Probably around 1995 to 1998 - actually I'll
20 takc that back. Until I retired in 1999.

2l O, So about four years?

22 A. Yes-

23 O. How did you come to be the concurring partner on

?/l that engagement?

25 A. Sunbeam, of course, was a high profile company

Pagc 8

1 the engagement team's decisions on those lssues.

2 Q. When you say material issues brought to you, cån

3 you tell me what you mean by that?

4 A. Well, if the engâgement team believes there's

5 issuqs that are sensitive that could materially effect the

6 financial statements or even doing the audit, they bring the

7 issues to the concurring partner-

I Q. And do you recall any of the material issues that

9 were brought to you during the time you served as concurring

1.0 pârtner at Sunbeam?

11 A. I'll give you a couple of large ones. There was

LZ a restructuring reserve that was set up ¡n 1996 which was a

13 material issue. In 1997 we had bill and hold sales which

14 was a matcrial issue. Those are the two large ones that I

15 recall.

16 O. Were you involved in the clienf íntake process

L7 for Sunbeam?

l8 .6u Well, since I was managing partner of the firm in
19 South Florida, I did get involved with retaining, firing
20 clients. We went through that once a year.

2L a. And do you know what the smart form is at Arthur
22 Andersen?

23 A. Yes.

24 O. What is that?

25 A. Basically lhat's a form that you fill out to get

Esquirc Dcposition Services - (305\371-2713
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1 Q. Did you have any conversations with anyone from

2 the law firm of Davis Polk & Wardwell?

3 A. Directly, no.

4 Q. Through whorn would you have had any indirect

5 conversations with eilhcr Morgan Stanley or Davis Potk?

6 MS. BROWN: Objection.

7 THE WITNESS: Well, all of my conversations were

I with Phil Harlow or l¿rry Bornstein.

9 BY MR. JOHNSON:
10 a. Did you at any time see a press release that

11 sorneone issued on March 19, 1998?

12 A. Not the -- let me seo what you have to make sure

13 it's what I'm thinking.
14 O. Thís has been marked as CPH Exhibit 14

15 previously. [æt me get you a copy for you.

16 A. No, I didn't see this press release before it
l? went out.
18 O. Do you know whether anyooe at Andersen approved

19 this press release before it was issued?

m A. I'm almost certain we did not.

2l O. Did you see the press release shortly after it
22 issued?

23 A. Probably not the press ¡elease but they printed

24 something like this in the offering memorandum.

25 O. And did you see drafts of the offering memoraudum

Pagc 23

1 or Mr. Flarlow about thc company's ability to, in fact, make

2 sales for the first quarter of 1998 that would cxceed sales

3 for the first quarter of 1997?

4 A. We,ll, beforc all of this h[ppened and we were

5 talking about -disclosure in lhe offering memorandum, íf you

6 look at sales up through the end -- actually to, let's see,

7 it would be first day or two of March, tbey were having

I sales of about a million dollars a day, and to exceed or
9 rneet expectations, they would probably -- Anderson's

10 expectations they would have to sell probably 10 to 15

11 million a day for the rest of the quarter.

L2 O. So Andersen had serious concerns about its

13 ability to make those sales?

14 MS- BROWN: Objcction.
15 MR. MOSCATO: About Sunbeam's ability?

16 MR. JOHNSON: Yes.

L7 THE WITNESS: We were skeptical they would be

18 ahle to do it.
T9 BY MR. JOHNSON:
20 O. Did you have any conversations with anyone at

ZL Sunbeam concerning this press release?

22 A Me personally?
23 O. Yes.
24 A- No.

25 O. As concurring partner, did you as a general

Page22

1 that included disclosure ofthat sort?

2 H Not until after it was issued.

3 Q. Did you have any discussions with Mr' Bornstein

4 or M¡. Ha¡low about lhis press release within several days

5 after it issued?

6 A. Yes, we had discussions about it.

7 Q. And you had discussions with both Mr. Harlow and

I Mr. Bornstein?

9 ,A- ldonlknowwhichone.
10 O. And what was the substanc,e of those discussions?

11 À My rhoughts were that this is a forward looking

12 statement and I felt like they probably shouldnt have

13 forward looking statements in the offering nremorandum, that

14 they should just -- my thoughts were just put the facts in

15 there.

16 a. So your perspective was the company should not be

t7 saying that its net sales for tfte fÏrst quarter of L998

18 wouLd be expec{ed - would be expected to exceed the L997

19 fìrst quarter net sales?

20 MS. BROWN: I'm going to object as vague.

2l THE WTINESS: Well, if I was giving them advice,

22 I would tell them dont give that kind of a statement in the

23 offering memorandum. Just stick to what has happened so far.

24 BY MR. JOHNSON:

25 a. Did you have any discussions with Mr. Bornstein

I matter not communicate direc-tly with tfte client? 
Page?4

2 A, That's correct, concurring partneÉ usually work
3 through theengagement manager.

4 Q, Did you have any convêrsations with Mr. Bomstein

5 while Mr. Bornstein was in New York to finalized the

6 offering memorandum?

7 A. Yes, I'm pretty sure I did.

8 Q. And what cån you tell me about those

9 conversations?

10 A. Nothing. I think he was up there at the

11 printers, you know, looking at changes and trying to get the

12 offering memorandum completed and we had drscussions back

13 and forth about disctosure -
14 0. And that particular disclosure --

15 A. * following the sales.

16 a. Conceming first quarter sales?

17 A, No, up through at least March 1st there was a

18 shortfatt compared to the prior year, the same timeline.

19 O. Did you and Mr. Bornstein have any disagreement

20 about what the rature of the disclosure should be?

2L A. I don't recall any disagreements.

22 a. Did Mr. Bomstein indicate that there was any

23 resistanca to including information as to first quarter

24 sales?

25 MS. BROWN: Objection, vague.o
. Esquire Dcposition Services - (305)371-2713
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1 THE WITNESS: You know, there was a numberof
2 conversations so I dont know, you know, whefher I was

3 talking to him when he was in New York or if I was talking

4 to Phil Harlow o¡ who, but I know at first the company felt

5 like they didn't need any disclosure and they felt strongly
6 that they could make the quarter.

7 BY MR. JOHNSON:
I Q. Do you know whelher anyone from Andersen voiced

9 Andersen's view that there should not be any statement with
10 respecl to the company's ability to meet or exceed 1997

11 results?

12 MS. BROWN: Objection.

13 THE WITNESS: I can't recall thar. I think my

L4 discussions wcre more along the line of what we knew at that

15 time. The first couple of months were short compared to the

f 6 first two months of the last yeår.

I7 BY MR. JOHNSON:
18 a. Did Mr. Bornstein indicate lo you in any way thal

19 he had asked anyone at the printer to limit the disclosure

20 to the historical information, as you put it?
2L A I dont rec¿ll that. \Àr'e were bringing the issue

22 to the company's...
23 O. If you would look at Paragraph 6-8 of Exhibit CPH
24 l7 for me.

25 ,¡t. (Reading.)

Pagc27

L strike that.

2 Q. Why did Andersen include the text contained ¡n

3 6-8 in the comfort letter?

4 A- This was information that was given to us by the

5 managemenf of Sunbeam as to why the sales were lower in '98

6 as compared to 97 so we were putting that informatioo into

7 this comfof letter for the use of the ¡nveslment bankers.

I Q. Did Mr. Bornstein ever have any discussions with
9 you after the offe¡ing memorandum was completed concerning
10 what happened during his lime in New York?

11 A. I think he wrote a memorandum about it.

L2 a. And did you at any poinl review that memorandum?

13 A. Yes, I did. I can't recall exactly what it said

14 but I know he wrote onc.

15 A- [æt me see if I got it here.

16 MR. IOHNSON: We'll ma¡k this as CPH

17 Exhibit 114.

18 O. If you would take a minute to read through that

L9 memorandum, Mr. Pruitt.

20 .4. (Reading) Okay-
2L O. Did you have any discussions with Mr. brnstein
22 as to why he prepared lhe document that's been marked as (PH

23 Exhibit 114?'

24 A, I can't recall.

25 O. Do you ¡ecall when you first saw this memorandum?

Page 26

1 Q. The letter there indicates that nSales decreased

2 primarily due to the early-buy progñrm which accelerated

3 outdoor grill salcs into the fourth quarter of 1997n; do you

4 sce that?

5 A. Yes.
6 Q. Do you think that was ínformation that should be

? disclosed to persons rccciving thc offering memorandum?

8 MR. MOSCATO: Objection.

9 MS. BROWN: Objection.
10 THE WTINESS: Well, thcy had disclosed that in
11 rhe 10-Q.
12 MR. MOSCATO: You mean the lO-K
13 TTIE WTINESS: I'm sory, thc 1&K.
14 BY MR. JOHNSON:
15 O. They discloscd what in the 10-K?

t6 A. That the early-buycr program could affcct thc

17 first quarter of 1998.

18 O. So do you think that's information that should be

19 includcd in thc offering memorandum to the debt offcring?
20 MR. MOSCATO: I object. He's not an expert
21, witncss. Thc offering memorandum was not an Andcrsen

22 document. There's no basis for asking him his opinion on

23 that question. He's not sitting here as an expert witness.

24 He's sitting herc as a fact witness
25 MR. JOHNSON: That's a fairobjection. [-e.t me

Pàgc 28

I À No, I don't recall.

2 MR. JOHNSON: For lhe record, this is a

3 thrce-page document dated March 31, 1998, a memorandum from
4 l¡wrence Bornstein to the files, West Palm Beach, rÅrith Bates

5 stamp Morgan Stanley 002M8 through 2050.

6 Q. L¡ok at the lasr page -- l'm sorry 27M8 through

7 27A5O. I¡ok at the last page of this exhibit, Mr. Pruin.

I Have you ever seen that schedule before?

9 A. I believe I have.

l0 a. Do you æcall when you fiat saw it?

tl A. No, I don't rccall.

12 O. Mr. Bomstein states io this memo at several

13 points that it was Arthur Andersen's recommendation to

14 eliminate the statement in the offering memorandum

15 conceming the company's ability to exceed the prior year

16 first quartersales. ls that consistent wíth your

t7 recollection of the eveots during lhe middle of March,

18 1998?

19 MS. BRQWN: Objection, vague.

20 THE W[[NESS: I justcan't recall exact details

2l ofourdiscussions.
22 BY MR. JOHNSON:

23 a. Is there anything in Exhibit 114 that is

24 inconsistent with your recollection?

25 MS. BRO\{rN: Objection.o
Esguire Dcposition Scrvices - (305)377-2713
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1 THE TWITNESS: The only thing that I don't believe

2 is correct is it mentions that I talketl with him wíth
3 Mr. Gluck and t didn't. I think just Harlow and Bornstein

4 would have talked to Mr. Gluck" I don't recall talking to

5 Mr. Gluck directly-
6 BY MR. JOHNSON:

7 Q. So the first paragraph where Mr. Bornstein states

8 that Mr Harlow, Mr. Pruitt and Mr. Borostein talked to

9 Mr. Gluck on March 16th, you don't believe you were on that

10 conversation?

LL A. I wasn'l on that conversation. Obviously I was

L2 talking to Bornstein and Harlow and we agreed that's what we

13 were going to do but I don't th¡nk I talked to Gluck
t4 directly.
15 O. Anything else in this memorandum that seems

16 inconsistent or incorrect with your recollection?
L7 A. No, I don't think so- I think rhat's basically

18 what happened.

19 a. Are you familiar with the term "bring down
20 letter"?
2L .4- Yes.

22 a. Did you look at any drafts for the bring down

73 lene¡ on the March debt of,fering that we've been talkiog

24 about?

25 A. I c¿n't swear that I saw it but I'm sure I did

Pagc 3l

I because they had given option^s to Dunlap and Kersh I guess

2 and had expensed the ilems because rhey must bave been below

3 market so lhat was part of it.
4 Q. And another parl of the loss would be f he decline

5 in sales?

6 MS. BROWN: Objection.

7 THE WIINESS: Iæt's see what they say here. They

I give an explalation to some extcnt.

9 BY MR. JOHNSON:

10 0. [æ1 me slart the question. Putting aside the $30

Ll million charge for compensation, the company was still
L2 showing a loss of over $10 million for the period; is thal

13 correct?

14 A. Yes, rougNy.

15 O. As compared with a profit of almost $10 million

f6 for the comparable period 1997?

17 A. Thal's corrccl.
l8 a. Did you have any discussioos with Mr. Bomstein

1.9 or Mr. Harlow concerning that fact?

20 A. I can'l rec¿ll.

2l O. Did the company, meaning Andersen, continue lo

22 monitor Sunbeam's sales progress through the eod of March?

23 A. I know sometime lhe first part of thc April
24 obviously the company knew what the sales were and they put

25 out a press re¡ease at some point saying they had a

Page 30

1 but I can't swear that I saw iL I should have.

2 Q. [¡t's look at thaf and see if that helps your

3 recollection in any way. Bear with me one minute he¡e. lf
4 you go through the stack there, Mr. Pruitt, you'll see a

5 document marked CPH Exhibit L12. ß you'll take and minute

6 to look through Exhibit CP}ILIZ fo¡ me.

7 A. Okay.

8 Q. Does that refresh your memory in any way that you

9 saw a draft of this bringing down letter before it was

10 finalized?
11 A. I can't recall. I should have but I can't swear

LZ to ir.
13 O. Did you have ány discussions with Mr. Bornstein

14 or Mr. Harlow concerniog the updated net sales and net

15 income information thatb contained on Page 2 of Exhibit 114?

16 A. Well, it's all mixed together with what we've

L7 been talking about. \rVe knew that for the first two montbs

18 sales were short and they had been selling like a million a
19 day for the first two months, and they'd have to sell 15

20 million or 10 miltion íq the last months to meet

27 expectations.
22 a, Were there any discussions to the specific issue

23 that for the first two months of 1998 the company was

24 showing a loss of $41 million?
25 A. Well, as this letter says, a lot of it was

Phge 32

1 shortfalt compared to the prior year.

2 Q. So that their results were less thao the 1997

3 results?

4 A. Yes-
5 Q. And that's despite the press release on March 19

6 indicating that they expected to exceed 1997 results?

? A. Yes.

I Q, And did you have any reaction to th¿t

9 announcement?

10 MR. MOSCATO: The Aprit 3 annouocement?

11 MR. JOHNSON: Correct.

12 THE WTINESS: No, rve continued to do significant
1.3 work on Sunbeam looking at bill and hotd and all of those

14 kind of issues because they were working on a registration
15 statemcnt also so we continued to be involved in monitoring
16 Sunbeam.

I'I BY MR. JOHNSON:
18 a. Did you have any discussions with anyone at

19 Andersen conceming the March 3 announcement?

20 MR. MOSCATO: April3.
21 MR. JOHNSON: I'm sony. Thank you.

22 a. April 3 announcement.

23 A. No, I dont recall. I probably did but I don't

24 recall what we said.

25 a. Do you remember whether the price of Sunbeam'so
Esquire Deposition Services - (3O5\37t-27L3
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1 stock fcll as a rcsult ofthat announccmcnt?

2 A. I dont rccall.
3 Q. Did you havc any discussions with anyonc at

4 A¡dcrscn eonecrning whsther thc actual first quartcr 1998

5 results would ¡csult in litigation?
6 MS. BROWN; Objcction, vaguc.

7 THE WITNESS: No, I don't rccall talking about
8 that.

9 BY MR. JOHNSON:
10 O. Havc you cvcr talkcd to anyonc at Morgan Stanlcy

ll about Sunbcam?

12 A. Dircctly, no.

13 O- And havc you cvcr talkcd to anybody at Davis Polk

14 & Wardwcll about Sunbcam?

15 A. Directly, no.

16 a. Did you cvcr spcak dircclly with any Sunbcam

17 cmployccs or officcrs during your time as concurring

l8 partncr?

f 9 A. You mcan, period or --
20 O- Period.

2L A. Ycs.
22 O. [.ct's focus on thc 1997/98 timc frame. Can you
23 idcntify any Sunbcam officers who you spokc to directly?
24 A. Not bcforc, say, Junc of 1998.

25 a. So prior to June of 98 you didn't havc -
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were forthright with you during lhat meeting?

A. I don'l know. It was more to find out -- it was

to do a review, ao investigation and what we camc up with

was Don Deokhaus could do this work and they approved it and

lhought il was a good idea.

O. Is it fair lo say that no Sunbeam employee or
officer ever gave to you direclly any false or misleading

information?

MS. BROWN; Objection,

THE \TTINESS: Pe¡son to person you mean?

BYMRJOHNSON:
O. Correcl
A" Yes. I didn't talk to anyone directly.

O. Did you fo¡¡n the conclusion at any poinl lbat

some members of Sunbeam's maoagement has provided false and

misleading information to Andersen?

Á. Well, wben we dÍd the investigation, we did a lot

of interviews and some of lhe employees at Sunbeam started

alleging that they did give false informalion initially.
O- And can you identify which Sunbeam employees

provided false i¡fo¡mation to Andersen?

MS- BROWN: Objeclion.

TI{A WTTNFSS: I can't really rccall. Therc are

memos about the interviews and a lady, McDonald - f think I
remember McDonald and some othcrs but I'd bave to go back

1

2

3

4

5

6

7

8
9

t0
11

t2
l3
14

l5
16

t7
l8
l9
20

2L

22

23

24

25
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I A. May or June of '98. Prior, no.

2 Q. So May or lune of '98 was the f¡rst time in the

3 97198 time frame thaf you had any direct contact with
4 Sunbeam officers or employees?

5 MS. BROWN: Objection.
6 THE WITNESS: Except at a football game. I saw

7 the¡n at a football game and talked to them, nothing about

8 Sunbeam's financial statement.

9 BY MR. JOHNSON:
r0 a. Dolphins?
11 A. Yes. They lost that day I think.

12 0. And in the May, June 1998 time frame, which

13 Sunbeam officers did you speak with?

14 À I don't recall but I weot up there when -- let's

15 see. There was an article that came out in Barron's

16 alleging a ournber of things and I know that one of our
l7 consultants in Chicago called us and they were doing some
18 work for Sunbeam and they indicated that they had discovered

19 that there was a lot of inventory coming back and then, of
20 course, it progressed to where Dunlap was fired and when

2L thai happened I went up to talk to some audit comminee
22 members and offücers there at Sunbeam about what should be

23 done.

24 a. At that point and time, did you believc thal -
U strike lhat. Did you believe those audit committee members

Page 36

I and look at the work papers.

2 MR. MOSCATO: And you're not offering to do

3 rhar.

4 BY MR, JOHNSON:

5 Q. Did Mr. Harlow ever give you his own assessmenl

6 of whether Sunbeam had given Andersen false and misleading

7 information?

I A Well, you know, he believed the people in their

9 interviews. He felt like they were telling us the facfs and

l0 so-

1l O. So you believed that -
tZ A. Yes, that they told us things that werent true

13 or hid things from us.

L4 a- So the information that's contained in the

15 restatemeot memoranda is accurate information?

16 MS. BROWN: Objection.

11 THE WTTNESS: Well, I dont know that.

18 BY MR. JOHNSON:

L9 O. [æt me put it this way -
20 A. It's believable, I guess.

2L a. Did Mr. Harlow believe that the information
22 oblained during the restalement interviews was accurate?

23 MS. BROWN: Objection.

24 MR. MOSCATO: Objection.
25 THE WITNESS: He never said.
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1 BY MR. JOHNSON:

2 Q. Did you have any reason to disbelief the accunrcy

3 ofany informationobtained during the restatement

4 interviews?

5 A. I couldn't tell you. So many people were

6 interviewed and some of them are probably still covering

7 themselves.

8 MR. MOSCATO: And you did not participate in the

9 process?

10 THE WITNESS: No, I did not.

11 BY MR. JOHNSON:

12 O. You just read --
13 A. I just read.

14 O. You read the restâtement interviews?

15 A. Uh-huh.

16 O. When was the last time you spoke to

t7 Mr. Bornstein?

18 A. Probably, maybe two months ago.

19 a. And how did you happen to speak to him two months

20 ago?

2l A. Well, we're still friendly with each other and he

22 actually left his job. He was trying to figure out what he

23 wanted fo do next and he called me and we talked-

24 a. Did you talk about Sunbeam in any way?

25 A. I don't think so. I dont recall it. Maybe we

Page 39

L A Not that I can recall.

2 Q. Other than Mr. Harlow and Mr. Bornstein, did you

3 have direct contact with any other members of the Sunbeam

4 audit team?

5 A I may have. I just don't recall.

6 Q. You had contacl with Mr. Denkhaus during the

7 restatement process?

8 A- Yes, and others on the team. I just don't
9 recall, It was a big team, Pastrana, I'm sure, others.

10 a. Have you spoken to Mr. Pastrana about Sunbeam

11 since 1998?

12 A I'm doing a consulting job at Ernst & Young and
13 he works for Emst & Young so I see him all the time, but I

14 don't recall us talking to any great extent about Sunbeam.

15 a. Did you have a conversation about giving a

16 deposition today?

L7 ,4- I knew he was going to because we were switcbing
18 dates and so forth to help me out.

19 0. Did you talk to him at all about what this
20 lawsuit would be about?

2L .A. No, I didn't talk to him about it.
22 a. Did you talk to him about any of the work you did
23 for Sunbeam in 1998 within the past --
24 A Not that I recall.
25 MR- JOHNSON: Want to switch places?

Pagc 38

1 did bul I dont recall it.
2 Q- When was the last time you recall talkiog to

3 Mr. Bomstein about Sunbeam in any way?

4 L. I went up to see him when he was working with

5 American Media and there were a few people in the room. He

6 made a comment about if he hadnt done such a great job at

7 Sunbeam and I hado't suppored him that it probably never

8 would have been uncovered or something like thaL Th¿t's

9 about the last thing I remember talking to Mr. Bomstein

10 about in connection with Sunbeam.

7L 0. Other than the March 1998 discussions wifh

l2 Mr. Bornstein that we've alæady tatked about, when is the

73 last time you talked to M¡. Bomstein relating to the debt

14 offering?

15 A. The debt offer? I cant recall, you kirow. When

16 we went through all of this investigation, I'm sure

17 Bomstein and I talked a lot but I don't recall all the

18 delails.

19 A. But that would have been 1998?

20 ,{. Probably.

2l O. And --

22 A. June. Of course, these conversations rr,ere in r98

23 also. It was in March of '98.

24 O. Right. Have you had any conversations since 1998

25 with Mr. Bornstein concerning Morgan Stanley?

Page 40

1 MS. BROWN: Want to take a break?

2 THEWTTNESS: Sure.

3 THEVTDEOGRAPHER: Goingofffhereco¡d. The

4 time is 10:10.

5 Ctime noted: 10:10 a.m. to 10:17 a.m.)

6 THE VIDEOGRAPHER: We are back on the record.

7 The time is 10:17.

8 EXAMINATION
9 BYMS. BROWN:
10 O. Good morning, Mr, Pruitt. My name is Zhonette

11 Brown. I'm with Morgan Stanley, representing Morgan

12 Stanley.

t3 A. Okay.
14 a. You talked earlier today about the smart form and

15 the smart form that Arthur Andcnen uses when looking at an

16 engagement addresses certain risks associated with the

fi engagement, correú?
18 A- C-onect-

19 0. And once Arthur Andersen decides to acc€pt the

20 engagement, Arthur Andenen then addresses those risk when

21 it performance the audit?

22 A Yes.

23 O. And the objective of an audit is to be able to

24 issue an opinion that the companyb financials, in this c¿se

25 Sunbeam, fairly state the company's financial position ando
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I its resulæ of opcrations and cash flows in conformity with

2 generally accepted accounting principles, correct?

3 A. Ycs.
4 Q. Now, at thc time that you were the concurring

5 partner for thc 1997 audit for Sunbeam, you had becn with

6 Arthur Anderscn for over 30 ycars, correct?

7 A. That's correct.
8 Q. And you would not kriowingly take any stcps that

9 would exposc Arthur Andersen to liabitity, corrcct?

L0 A. Yes, at least knowingly.
11, O. And as concurring partner you would not allow
12 anyone lo fakc stcps that would expose Arthur Andcrscn to

13 liability?
1.4 A. That's corrcct.
15 a. Nor would you allow anyone else to take stcps

16 that would expose Afhur Andersen to damage to ils
L'l rcpufation?
18 A. That's corrcct.
19 a. As an auditor, ¡ts Arthur Andersen's job and thc

20 people on the cngagcmcnt, its their job to havc a skcpticism

2L when approaching their examination of the company's

?2 financialstatcments?
23 A. Healthy skepticism is correct.
24 0. Auditors arc lrained to have healthy skcpticism,

25 correct?

Page 43

A. Yes, the fiscal year end'97, yes. We did

quarterly reviews.

a. And Afthur Andersen had been engaged by Sunbeam

for a number of years preceding 1997, co¡rect?

A* Yes.

0. The engagement team spent several hundred or a

few thousand hours on the work that they did for Sunbeam in

1997, conect?
A, Yes.

O. A¡das concurring partneryou examined planning

documents. Did thât include, for instance, the work
program? :

À Probably úbt the detail work programs but
planning. Discussed what should be in the work program to

mitigate risk.

a. And you were satisfied as a result of that that

A¡thur Ande¡sen was adequately addressing all the r¡sk that

they had identified with regard to lhe Sunbeam financials?

A. The known risk, yes.

0. And at the end of the 1997 audit, Arthur Andersen

had satisfied themselves that they had met their objective

and that they would be able to give the opinion that
Sunbeähls financials were fairly stated, coffect?

Yes.A.
o. anttey didn't have any reasoû -- did you

1

2

3
4
5

6
7

I
9

10

11

t2
L3

L4

t5
16

17

18

19

20

2L
22
23
24

25
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1 .¡l- That's correct.
2 Q. Itb part of their job?

3 A" That's conect.
4 Q. ìù/ith regard to the 1997 audit -- and Sunbeam did

5 more than simply audit the year end -- excuse me, Afhur
6 Andersen did more than simply audit the year end financials

7 for Sunbeam in L997, correct?

I A Well, yeah, we were doing a number of things. We

t had three acquisitions going on right after year end and, of
10 course, lhe stuff we talked about, the offering
1l memomndums --

12 MR. MOSCATO: ['m sorry, the question was 97,
13 though, right?

L4 MS. BROWN: Right.

15 THE WITNESS: Just the yeat 1997?

16 BY MS. BROWN:
L7 0. 1997.

18 A- I mean, the timeline is '97 or the financials are

19 97? What are we talking about?

ZO MR. MOSCATO: Can you testate your question

Zl please?

22 BY MS. BROWN:
23 O. In 1997, in addition to doing the audit work for
24 the year-end ñnancial, Arthur Andersen did quarterly

25 cxaminations for Sunbeam, correct?

Pagc tt4

1 personally have any reason in that time fnme, that is
2 lanuary of 1998 when they signed off on the financials, to
3 questíon the integrity of management at Sunbeam?

4 A. No, we talked about this morning. We knew Dunlap

5 was domineering and those kind of thiogs but we felt like we

6 were aware of those ¡isks so when we were ready to sign off,
7 we felt comfortable signing off.

8 Q. Dunlap wæ well known in the business community,
9 correct?

10 A' Yes, he was a big name.

11 O. At the time of the 1997 audit he was se€n to have

12 been successftrl in the -. as a successfr¡l businessman,

13 correct?

L4 A. Yes.

15 A. He was -- I think you referred to him in prior

16 testimony as a hero in the business community, conect?

L7 A. Yes, he was looked upon as -- yeah, as far as in
i8 the business community.
19 O. And when the question of bill and hold sales came

ZO up during the L997 audit, ultimately Arthur Andersen
2I satisfied itself that those were legitimate sales and the

22 revenue could be recognized in 1997, correct?

23 A. Thal's conect-

24 a. And up until June of 1998, are you -- Arthur
25 Andersen had no reason that yourre aware of to question theo
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t 1997 financial sfatemcnts?

2 A. That's correct. Things startcd bcing uncovered

3 subsequent to the audit.

4 Q. Subsequenttothe auditbcing in Juneof 1998,

5 conect?
6 A. Yes, around June.

? Q. Arthur Andersen, as you mentioned, continued to

8 do work for Sunbeam in thc first quartcr of 1998, correct?

9 A. That's correct.

L0 O. And during that timc pcriod you're not aware of
!-/, any reason that Arthur Andcrscn had to qucstion the

L2 integrity of the management?

13 A, Not that I can recall. We wcrc obviously *
14 because of bilt and hold and othcr things, wc wcre doing

15 additional work. Wc were monitoring the situation but we

16 didn't find anything unfil June that made us bcliove that

17 thcy were dishonest o¡ the financials werc a problem.

18 a. And that includes the first quarter of 1998,

79 conect?
?ß A. As best I recall, Yes.

21 O. Let's go ahead and look at the CPH Exhibit 23

22 that you tooked at a bit carlicr this morning. It was the

23 document that included the smart form. That's it right
U there.

25 A. Thisone?

Pagc 41

1 MR. JOHNSON: Objection, form.
2 THE WTINESS: Yes, that was the idea, to find the

3 risk and try to address the risk as part of the audit. When

4 the team completed their work, thelfelt comfortablo signing
5 the opinion. '
6 BY MS. BROWN:

7 Q. And as concuning partner did you concur or s¡gn

8 offbefore they signed theiropinion?
9 A. Yes, I have to concur on certain things like
10 major issues that they bring to ory attention, a few things

11 like that, yes.

12 A. And w¡th the 30 years of experience thaf you had

13 at that time, you were comfortable signing off with the 1997

14 financial statements for Sunbeam, correct?

15 A Well, as concurring partner. Again I didn't sign
16 the opinion. It's not my responsibility. But the issues

t7 that they brought to me, which was basically bill and hotd,

18 by the time we finished with that work I felt the revenues

19 should be in 1997, and I still feel that way probably.

ZO MR, MOSCATO: Feel free to respond to questions

Zl lhat aren't aske¿

22 THE WTINESS: Yes, I thought I'd throw that in.
23 He was about to fall asleep- That's offthe record.

24 BYMS.BROWN:
25 O. You testified that you had not'had any previous

Page 46

1 Q. Yes. And turning to the smart form itsclf, on

2 Page 2where you discussed with my colleague earlier that

3 the text in the box that management had set aggressive

4 earninp expectations, "might be inclined to recognizs

5 revenue for transaction and events where the eaming process

6 is not complete- AIso reserves can be expected to be

? thin." You were satisfied that A¡thur Andersen had

8 addressed that issue when it signed off on Sunbeam's 1997

9 financial stateûents, conect?

10 MR. JOHNSON: Objecríon to form.

11 THE WITNESS: Yes, the auditing leam was

LZ satisfied. Ultímately its their responsibility, not mine.

L3 A concurring partner can give advice and talk about the

14 issues, but ultimately the engaging partner has the

15 responsibility úo decide to sign the opinion.

16 BY MS. BROWN:
Ll a. You didnt have any difficulties or reservations

18 about Arthur Andersen signing that opinion?

19 A. Not at that time.

20 O. On the next page, Page 3, under "Risk

2l Classification" where it says, "Final risk classification

22 high," again the risk classification and each one of the

23 risks identified in this document had been addressed by

24 A¡thur Andersen of their audit of the 1.997 financials,

25 conect?

Page 48

1 discussions with Morgan Stanley during the 1997, L998 tíme

2 frame concerning Sunbeam. Did you have any conversations

3 with anyone representing Morgan Staoley senior funding
4 during that period concerning Sunbeam?

5 ,4" No, not directly.
6 Q. Did you have any convcrsations prior to June of
7 1998 with anyone from Skadden Arps conceming Sunbeam?

8 .4" As pañ of the investigation, I think they were

9 involved, I believe. I believe, tbatrs the firm. Were they

10 involved in the investigatíon?

11 MR- MOSCATO: Wheo you say "investigation,n you

12 mean the restatemeot.

13 THE WITNESS: The restatemenL I think they were

14 involved. Maybe I said hi to somebody but again l didn't do

15 the work.
T6 BY MS. BROWN:
t7 0. And prior to the restatement or the

18 investigation, did you have contact with anyone from Skadden

19 Arps?

20 A- AboutSunbeam?

2l O. AboutSunbeam.

22 A. Not that I reÆåll.

23 O. You were actually on vacation in June of 1998

24 when Arthur Andersen determined that it would withhold its

25 consent from the SEC registration for the notes, conect?
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1 A- Thal's correct,

2 Q. So you personally were not involved in that

3 decision or were you?

4 
^. 

No, I was outof thecountry and they were

5 working with a practice director.

6 Q. Mr. Costello?

7 A. Yes. You know, I found out about it- I've

8 forgotten whether they left me a message. Somehow they got

9 intouchwithme. Iwasawareofit.
10 a. But you weren'l involved in making the decision?

11 À Not directly.
12 a. And as concurring partner, any of the work -- any

13 of the information that you have about the work lhat was

L4 done during the audit is secondhand that you got from

15 Mr. Bornstein or Mr. Harlow, correct?

16 A. Well, I could look at the work that was done, but

17 again I didn't interact with the client directly.

18 O. And you also didn't interact with the client

19 directly on the ¡estatement procedures, cnrrect?

20 A. That's correcl
2L a. And any information you have about what anyooe

22 frorn Alhur A¡dersen may have said to anyone from Morgan

23' Stanley also would be secondhand?

24 A. Secondhand-

25 O- Prior to June of 1998, did aoyone from Alhur

Pagc 5l

I BYMS.BROWN:
2 Q. So prior lo May of 1998, you're not aware of
3 anyone f¡om Sunbeam expressing to Arthur Andersen any

4 concerns about lhe legitimacy of the bill and hold safes?

5 A. Nol lhat I can recall.

6 Q. And the bill and hold sales, you menlioned

7 earlier, were disclosed in Sunbeam's l0-K for 1997; is that

8 conect?

I A. That's correct.

l0 O. And, to your knowledge -- let me just ask you

I I personally. Were you satisfied with that disclosure of the

12 bill and hold sales in Sunbeam's 10-K?

13 MR. JOHNSOÑI Ob¡ection to form, foundation.

14 THE WffNESS: Yes, I think it disclosed they had

15 bill and hold sales and they had an early-buy program and we

16 had -- I had felt that it had to be disclosed ifthey were

17 going lo pul bill and hold sales io lheir financials in 1997

l8 and they did.

19 BY MS. BROWN:
20 a. So whateve¡ connotations you may feel go wilh
2L bill and hold sales, those were disclosed in the lO-K
22 cor¡ecl?

23 A. Yes. "
24 O. You disc'ussed earlie¡ the comfort lefl€rs fhal

25 Arthur Andersen ¡irovided to Morgan Stanley in March of 1998?

Pagc 50

1 Andersen tell you that any representative ofSunbeam had

2 expressed hesitation about the legitimacy of the bill and

3 hold sale?

4 MR. IOHNSON: Could I have that rcad back?

5 CIhe record was read.)

6 MR- JOHNSON: I'm going to obje{r lo the form of
7 that.
8 THE WITNESS: I believe it was in June that

9 Griff¡th or someonç came to us and told us -- or they said

10 that there oould be problers with some of the sales but I'm

l1 not even sure it was bill and hold sales any more. We had

tZ picked up some sales that wcre nol legitimate sales when we

L3 did our investigation of the bill and hold at the audit time

L4 at year end and we had proposed adjustments to reverse the

15 sale.

t6 MR. MOSCATO: What was yourquestion again? Was

L7 your question prior to June?

18 MS. BROWN: My question was prior to lune of
t9 1998.

20 MR. MOSCATO: Why don't you restate the

2l question? I don't think it was responsive-

2? THE WTTNESS: lt would be May or June. I don't

?3 know. I think it pmbably had to be in June but I'm not

24 certaio. Again I was out of the counfry. I dont know

25 exactly what was going on.

Pagc 52

1 A. Ycs.
2 Q. And A¡thur Anderscn performs post audit icvicws
3 prior to providing comfort lettcrs, correct?
4 A. As part of it, yes. Actualty the comfort lettcrs

5 are requestcd by thc invcstmcnt bankcr as part oflhcir due

6 diligcnce.
7 Q. Right, but bcfore A¡thur Andersen will provide
I thal comfort lettcr, Arthur Andersen isclf does post-audit

9 review proccdures, correct?

10 A. Normally. They can ask for anything. I gucss an

ll inveslment banksr -- I'vc seen them just ask if we'rc
12 independcnt, you know, so wc dont havc to do anything if
13 you dont wanl to, I gucss, givcn the comfort lcttcr, but

14 normally thcy ask for things that you necd to do some work
15 on.
16 a. So what Morgan Stanley asked for this timc
17 requircd you to do morc than simply statc you wcre

18 indcpendent?

f9 ,A.Ycs.
20 a. Now, with regard to thc dcbt offering and the

2L comfort letters that wcnt with that, evcntually you wcre
22 aware that Sunbeam would want to rcgister with thc SEC

23 conccrning the debt, correct?

24 A. I kncw al some poinf fhat, ycs, lhcy werc working
25 on an 54 registration.
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1 Q. And in order to file an 54 registration with the

2 SEC, Sunbeam has to get consent from Afhur Andersen to use

3 Arthur Andersen's opinion øtncerning Sunbeam's financials?

4 A. Thal's correct. You can ask for it but you don't

5 need it on an offering memorandum.

6 Q. Would Arthur Andersen provide its con3ent for the

7 54 registration if it felt that the offering memorandum was

8 false and misleading?

9 A. Well, I know if we felt like the 54 was

10 misleading, we wouldnt give a consent

11 MR. MOSCATO: Is the question if they thought it

LZ was false and misleading when issued? lt's a little
13 confrrsing. You could have a situation where the offering

t4 memora$dum says someth¡ng that everyone believes is accurate

15 at the time that it turns out thât it's not accurate, say a

16 forward looking statement.

17 THE WITNESS: lf you fix it in the 54, I guess,

18 then, ifyou were satisfied, you could go ahead and give a

L9 consent on the 54 if the 54 was corÍect.

ZA BY MS. BROWN:
2l A. My question is in March Sunbeam was working on

22 lhe offering memorandum. Arthur Andersen was aware that

23 eventually they would waot to file an 54 with the SEC If
24 Arthur Andersen knew in March that the offering memorandum

25 as of March was false and misleading and that Arthur

Pagc 55

I THE WITNESS: If ít was false and misleading, we

2 would bring it fo their attention" lt's hypothelical.

3 MR. MOSCATO: It was all hypothetical.
4 BY MS. BROWN:
5 Q. You have in front of you or you and your counsel

6 have in front of you a stack of documents that have

7 previously been marked and I'd like to refer you to what was

I marked yesterday as Morgan Slanley Exhibit 25. Morgan

9 Stanley Exhibit 25 is a post-audit review form that Arthur
l0 Andersen uses, correct?

11 A. Yes.

12 0. And turn, if you would, to lhe last few pages of
13 Morgan Stanley Exhibit 25 and on the last two pages at the

14 end, is that your inítials and then your signature?
t5 A. Yes.

16 a. And it appears as though -- even though this

l? post-audit review is dated March 5th of 98 lhat your
l8 signature is May of '98. Do you know what the circumstance
f 9 was that you signed it a couple of months later?

20 A. I do remember. They didn't get ¡t to me right at

2l the end of the audit lo sign and w€ were going to get a work
22 paper review and they were going to get jigged for lhat so I
23 put the right date so they would get jígged.

24 O. In the text --

25 A. The work was done timely. I guess they didn't

Psgc 54

I Andersen 
"/ould 

withhold -- therefore would withhold its

2 consent, would Arthur Andersen tell Sunbeam that as a måner

3 ofcourtesy?
4 MR. JOHNSON: Objection to form.
5 MR. MOSCATO: lt's so hypothetical. t don't know

6 how he can answer that.

7 lf you feel comfortable answering it,

8 answer it. If it's too hypothetical to answer --

9 THE WITNESS: The issue would be known in April
10 anyhow. I mean, you would know whal the sales would be in

11 the first quafer. T1¡e 54 is not going to be completed

LZ before April anyhow, April 1st, so we're go¡ng lo know the

13 answer by the time the 54 comes around. E¡ther they're

14 right and thereb no problem or they're wrong and you know

15 ir.

16 BY MS. BROWN:
L'l O. When you read the offering memorandum prior to --

18 you read drafts of the offering memorandum prior to it being

19 published correct?

20 A. Yes.

21 O- As a courtesy or service to A¡thu¡ Andersen -- to

22 Sunbeam, if you noticed anything that you felt was false and

23 misleading you would bring that to the attcntion of Sunbeam,

24 correct?

25 MR. JOHNSON: Objection.

Pagc 56

1 give me this form in time, so I signed it when they got me

2 the form as opposed to when the work was done,

3 Q. So under nProcedure,n for instance, where it says

4 "Read the report to be issued and the related financial
5 statemenls" and then it has "Done byn and your initials,
6 what's the Índication of wheo that was done? Was that done

7 in March or was that done in May?

8 A. It was done before they filed the 10-K
9 Q- So you reviewed this document contemporaneously

f0 with it being created?

11 MR. MOSCATO: This document or 10-K?

12 THE WITNESS: The l0-K itself was filed March 5th

13 and I did the review and so forth before they fited it.
14 BY MS. BROWN:

15 A. So you reviewed this document in early March of
16 1998?

L7 MR. MOSCATO: You keep saying this document. He

18 tbinks you're talking about the 10-K-

19 THE WITNESS: Yes, I'm talking about rhe 10-K.

20 No, lhey did not send me this form until March - I'm sorry,
2L May 29th to review. t did the work but I did not fTll out

22 this form until May 29th.

23 BY MS. BROIVN:
24 a. So you reviewed the 10-K in early March of 1998?

25 A. Before it was filed.

+$
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I Q. But you did not review this form itself until May

2 ofL998?
3 A. That's correct.

4 Q. You stated before that you did the work- What

5 does that mean?

6 A. lJVhen you say "this form," fo be honest with
7 you --
8 MR JOHNSON: For the record, it's not the form
9 10-K lt's --

10 MR. MOSCATO: It's ARQ, they call it. I may have

1 1 looked at the front part of this thing but I did not fill
12 this out until May 29th. My part of ¡t I didn't fill in.

13 MR- MOSCATO: When you say you did the work, you

14 mean you read the 10-K?

15 TTIE WTINESS: The 10-K and did all the other

16 things. I obviously talked to the audit team about bill and

Í7 hold and all those kind ofthings. t did all those things

18 before we filed the 10-K, They didn't give me this form on

19 May 29th and I signed it May 29th rather than when I did the

2A work.
21 BY MS. BROWN:
22 0. You've been ha¡ded what's been marked a$ Morgan
?3 Stanley 35. For the record, it's CPHOLZ9979 through 988.

24 Morgan Stanley Exhibit 35 is anorher A¡thur Andersen

?5 post-audit review form, conect?

Page 59

1 A. It should say it. I can't find it. It's so

2 close aftcr thc 1.0-K was filcd, it must bc an S8 or
3 something. I don't think it's thc 54.

4 MR. MOSCATO: Do you havc a question, counscl?

5 MS. BROWN: Ycs.
6 Q. When you look at Pagc 9, again the second to the
7 last page of Exhibit 35, undcr "Rcviewed the results of the

8 post-audit revicwn which is Number 2,what docs that refcr
9 lo?
10 .A* Basically this form -- thc work is done in this
1l form. Thcre could bc work papers that they're preparing in
12 doing thc work, but it's basically this work on this form-
13 a. And so whcn you initiated there, what does that
14 indicate?
15 A. Well, I read the rcissuc rcport and reviewed the

16 results of this post-audit revicw, and I discusscd any
l7 significant accounting and auditing issues with the

18 cngagement team and ['m satisficd.

19 a. And you did that work in March of 1998 rather
20 than in May of 1998?
21 A. Yes. This looks like itb some kind of -- it may
22 be an S8 which is likc pcnsion plans and stuff like that.
23 lt's called -- it could be. I just dont know which
24 regist¡ation statcmcnt this was, but since it is so soon
25 after we filed the l0-K

Page 58

1 A. Yes.

2 Q. And at the last couple of pages of Morgan Stanley

3 Exhibit 35 there are also your initials and yoursignature?
4 A Yes.

5 Q. You also stated'this document, May 29th of 1998?

6 A. That's correct.
7 Q, Now, under procedure number one on the second to

8 the last page of Morgan Stanley Exhibit 35 where it states,

9 nRead the report to be issued and related financial
10 slatements,n what does lhat refer to?
11 MR. MOSCATO: It says read the report to be

LZ re¡ssued.

13 THE WITNESS: To be reissued. [æt me look and

14 see. rrVhat this is talking about is reissuing our order
15 on - I think it's December 28th, L997 opinion in the

16 financial stat€mcnts and the registration statements.

17 BY MS. BROWN:
18 a. And the registration statement?

19 A. I don't know what registration they are talking
20 about, to be honest with you. ['m trying to remember what
2l it was for.
22 a. On Ifem 2 -
23 A. It may be an S8. I dont koow. I don't recall
24 il.
25 a. On Item 2 --

Pag" 60

1 Q. I.ook if you would at Morgan Stanley Exhibit 28

2 which was marked yesterday. And Morgan Stanley Exhibit 28

3 is a post-audit review form that ArthurAndersen uses,

4 correct?

5 .4'. Yes.

6 Q. And under SEC filing form Morgan Stanley

7 Exhibit 28 --

I .A. Zero coupon, okay.

9 Q. -- it states sale of 2.014 billion zero coupon
t0 senior subordinated debenfures due 2018.

11 A Right.

12 a. A¡d now when you look at the last two pages of
13 Morgan Stanley 28, agaln are those your initials and your
14 signature?

15 A. Yes.

f6 O. t ooking at th¡s post audit report when it states

17 that you reviewed - ¡ead the report to be reissued and

18 related financial statements, what does that refer to?

19 A. In this case it's zero coupon - it's actually

20 the offering memorandum, is what they're talking about, I'm
2L pretty sure.

22 MR. MOSCATO: Just for your edification, read

23 thaL See if you can make out the handwriting,

24 I'IIE WTINESS: I can't ¡ead it worth a flip but I
25 think they're saying what I just said, that they're talkingo
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I about the work they did on the offering memorandum and they

2 did this work although this is not an offering.

3 MR- MOSCATO: I jusl asked you to read it to

4 yourself. You don'l have to discuss it unless she wants to

5 ask you about it.
6 BY MS. BROWN:
7 Q. Number 2 on the second to the last page of Morgan

8 Stanley Exhibit 28, states "Principal Considerations.

9 lVhether that review has revealed any subsequent events or
10 transactions tftat might affect our reporl and/or the

11 financial statements being reissued"; do you see that?

lZ A. Give me the page.

L3 a. It's Page9of the PAR, Number2, "Principal
L4 Considerations"?

15 ,4" Okay. Right.

16 O. And my question is what does that mean?

I7 A. We didnt find anything that would change the

18 December 28th, 1997 financial statemenfs.

19 O. So as of this date, which is March lóth 1998,

20 A¡thur Andersen was satisfied that the financial stalements

2l were still not materially misstated?

ZZ MR. JOHNSON: Objection to form.

23 THE IVITNESS: Fairly presented, yes.

24 BY MS. BROWN:
?5 O- And this was after the additional wo¡k that

Pugc 63

I 1998?

2 A. I don't know what date it was.

3 Q. Did he tell you that before or after he was in

4 New York at the press?

5 A. I don't recall but I think he did talk to the

6 investment bankers when he was in New York.

7 Q. Do you recall ever saying to anyone from Arthur
I Andersen thal ifSunbeam did not make a disclosure ofthe
9 decline in sales, Arthur Andersen would withhold the consent

l0 from registration for the notes?

l1 A Well, again we were talking about this offering

1,2 memorandum when this was all going on and you don't need a

13 . consent so they could tell us to shove ¡t, put out the

14 offering memorandum. They don't need our consent on

15 offering¡nemorandum.
16 O. But l'm not sure lhat answers my questíon. They

t7 would eventually need a consent for the 54 registralion,

f8 correct,
19 A. Yes.

20 MR, MOSCATO: Lct's not argue. She asked lhe

2I specific questíon, did you say a particular thing, and you

22 want ao answer !o that question,

23 THE Wfl'NESS: Give me the question again.

U BY MS. BROWN:
25 O. My question was do you recall saying to anyone in

Page 62

I Arthur Andersen had done up to March 13th - March 16th of
2 1998, corect?
3 A. Right. And again this is me talking. As
4 concuning parlner, I didnt see anythiog that I felt would

5 change the Deccmber 28, L991 financial sûalement.

6 Q- You stated e¿rlier that you directed either

7 Mr. Bornsten or Mr. Harlow to speak to Morgan Star¡ley about

8 what they expected lo put ir¡ the comfort letfer; do you

9 recall that testimony?

10 MR. MOSCATO: I'm not sure that's accurate

11 BY MS. BROWN:
12 a. Do you recall testifying this morning that you

13 direcled Mr. Bornste¡n or Mr. Ha¡low to tell Morgan Stanley

14 in advance of geüing the comfod letter -
15 A. What would be in the comfort letter, yes.

16 a. Do you have any personal knowledgeoflhat
17 communíc¿tion taking place? You didnt participate in such

18 communication, oorrect?

19 MR. JOHNSON: Objection lo form.

20 THE WITNESS: No, I did not directly talk to the

2L investment bankers. I know it was done because Bomstein,

22 you know, did ¡t, told me he had talked to the investment

23 bankers.

24 BY MS. BROWN:
25 O. Did he tell you that before or after March 19,

Pagc 64

1 March of 1998 that if Sunbeam did not disclosure its decline

2 in sales, Afhur Andersen would withhold its consent?

3 MR. MOSCATO: And the aoswer is yes or no.

4 THE WITNESS: On the 54 registration? In the

5 registrationstatement?

6 BY MS. BROTTVN:

7 Q. Yes.

8 A. Not the offering memorandum? No, I don't recall

9 sayingthat.
l0 O. Do you recall ever conveying thal sentiment to

1 1 anyone at any time prior to June of 1998?

LZ A. I don't recall tying the 54 to this time period

13 when we were working on the offering memorandum. Again,
L4 before the 54 would be filed we would know one way or the

t5 other because the quarter would be over. I mean, it was

16 onfy a few days left. We'd know one way or the other.

l7 0. So the answer is no, you don't recall discussing

18 (hat with anyone prior lo June of 1998?

19 A. I don't recall. Not June. Did you say June?

20 a. Prior to June.

2l A. Prior to June? I thought we were falking about

22 March,

23 MR. MOSCATO: It's all very confrrsing.

24 THE W[[NESS: This was all going on ¡n March, the

25 first quarter in the sho¿fall, and we would know by theo
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Pagc 65

L first part of the April whelher they made it or not'

2 BY MS. BROWN:
3 Q. But in June -
4 A. It wouldnt be an issue one way or the other by

5 the time April gets here because we'll know what the sales

6 are for the f,rrst quarter at that point, so it won't be an

7 issue any more.

S Q- In June of 1998, A¡thur Andersen withheld its
9 consent for the registration, right?

10 A. Yes-

Í O. Do you remember d¡scussing that as a possibility

12 with aoyone from A¡lhur Andersen prior to June of 1998?

13 A. Withholding the consent?

L4 O- Yes-

15 A. No, not that I can recall.

16 a. When you talked with Mr. Harlow and Mr. Bornstein

17 about wanting Sunbeam to mafte a disclosure about the

f8 decrease in net sales in March of 199E, do you recall them

19 telling you that Sunbeam was resisting making that

20 disclosure because they believed theyU make a their qualer
2l numbers?

22 A. Yes. Yes, they resisted the disclosure.

23 O. When you told Mr. Harlow or Bornstein to tell
24 Morgan Stanley what was going to be in the comfort letter,

25 do you know whether they told Sunbeam first that they were

Page 6?

1 comforl lcttcr?
2 A. 'Yes.

3 Q. We might as wcll gct what has bsen markcd as

4 Morgan Stanlcy Exhibits 32,33 anó 34. You tcstified that

5 you rccall that thcrc was a bring down comfort lcttcr,
6 corrcct?
7 A. Ycs,
I Q, And prior to providing a bring down comfort
9 lcttcr, thcrc would bc a subscquent rcprcscntation lcttcr
10 [rom managcmcnt, correct?
11 A. Yes.
l2 O. On Morgan Stanlcy Exhibit 30, thc date of thc
13 first managemcnt'rcprcscntation lcttcr is March 16th, 1998

1,4 and thcn you'rc awarc that the Arthur Anderscn comforl
15 lcttcr -- initial comfort lettc¡ is datcd March 19, 1998; do
f6 you rccall that?

17 A. I don't recall.
18 MR, MOSCATO: We'll stipulatc.
19 THE WITNESS: It may havc bccn it's datcd thc
20 19th. It goes through the l6th, probably.
2I BY MS. BROWN:
22 O.. Now, if you look at Morgan Stanlcy Exh¡bit 32,
23 thc fir3ì'page is an c-mail datcd March 21, 1998. And
24 âltachcd to that right aftc¡ is a drañ rcprescntation

25 lcttcr from hanagement. IU like you to tum, if you would,

Page 66

1 going to convey that information to Morgan Stanley?

2 A. I don't know who they told fitst or second'

3 Q. As a courtesy, would you expect them to have told

4 the client before they told the underwriter?

5 MR. MOSCATO: I object,
6 TttE WITNESS: I don't think it would have come to

7 my mind because everybody is working on the thing. They're

I all in the same room probably.

9 BY MS. BROWN:
l0 a. As part of the procedure for providing a comfort

1l letter, Arthur Andersen gels a representation letter from

12 management before they provide the comfort letter, correct?

13 A. That's c¡rrect.
14 0. Do you recall discussing the representation

15 letters -- ßanagement represeotation letters in March of
16 1998?

17 A. I don't recall-

18 A. I'd like you to take a look at what's been

19 previously marked as Morgan Stanley Exhibit 30, and if you

20 would just turn to the last page of Morgan Stanley

2L Exh¡b¡t 30 there are signatures there that purport to be

22 from Mr. Dunlap, Kersh, Fanin and Gluck, do you see that?

23 A. Yes.

24 a. ls this the type of management representation

25 letter that Arthur Andersen would receive prior to issuing a

Page 68

1 to the Bates page and thc Bates is the little number at the
2 bottom that ends in 1653.
3 A" Okay.
4 Q. And on Morgan Stanley Exhibit 32 therc's a

5 Paragraph L0 therc. I'll ask you just to review Paragraph

6 10.

7 A- Okay.
8 Q. What do you undcrstand Paragraph 10 to
9 accomplish?
10 MR. JOHNSON: Objcction to form.
1,1 TÍIE WITNESS: Since I wasn't involvcd in, you
72 know, preparing these comfort lettcrs and letters and all
73 that kind of stuff and the timeline and what thcy werc
14 talking about, I 

"",lians*et 
thaç oxccpt what it says is

15 that management believes that the sales in '98 will excecd

16 thc same time period in 97.
I7 BYMS. BROWN:
18 0. Do you rccall discussing puttingthat paragraph

19 in the management lctter?
20 MR. MOSCATO: Objection.
2L THE WITNESS: Me asking for this or --
22 BY MS. BROWN:
23 0. Do you recall having any discussions about it
24 being put into the managcmcnt lctter with anyonc at --
25 A. I dont rccall, no.
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1 Q. ff you look at the next exhibit which is Morgan

2 Stanley 33, there's a fax cover -- or fax line a¡ the top

3 that's dated March 23rd, 1998 and I'd ask you to look at

4 that sarne paragraph, Paragraph l0 or Morgan Stanley

5 Exhibit 33, and now sÕmeone has made some handwritten edits

6 to that paragraph. Do you know whose handwriting that is?

7 A- No, I don't.

I Q- Did you discuss this edit with anyone?

9 A. I don't recall. I may have.

10 O. And IU like you to please look at Morgan Stanley

11 Exhibit 34. Morgan Stanley Exhibit 34 is dated March X3rd,

12 1998 and if you will türn to the final page, bears the

13 signatures of Mr. Dunlap, Kersh, Fanin and Gluck' And if
14 you would observe by comparing this final management

15 representation letter to the previous two drafrs represented

L6 in Morgan Stanley Exhibits 32 and33, you will notice that

L7 the paragraph we have been discussing has been removed' Do

l8 you see that?

19 A- Yes. It's covered somewhere else. When did they

?Ã put out that press release? What was the date of that?

2l MR. MOSCATO: March 19. She just asked the

22 questioo did you notice -- it's pretty self explanatory.

23 She's asking you if you look at this documenÇ if you

24 noticed that this paragraph which was in here is not in

25 here.

?agc77

L A. Yes, based oo the first two months, the

2 information that they had at that point, yes.

3 Q. Afld did you personally have any reason -- did you

4 have any sense that Sunbeam was nol sinccre when they were

5 representing thãt they believed lhat they would make their

6 numbers for the first quarter of 1998?

7 MR. JOHNSON: Objection to form.
I THE WITNESS: I have no way of knowing.
9 Personally, as I said, I was skeptical.

10 BY MS. BROWN:
11 a. But did you have any sense lhat the company

12 itself had reservations or did not believe it would make its

13 numbers.

L4 MR. JOHNSON: Objection to form.
15 THE WITNESS: Again I didn't deal directly with
16 them so I can't answer the question.

17 BY MS. BROWN:
18 a- Did anyone from Arthur Andersen tell you that

19 they felt that Sunbeam would not - they felt lhat Sunbeam

20 itself bel¡eved that Sunbeam would not make its numbers for
2l the first quarter of 1998?

22 MR. JOHNSON: Objection to form.
23 THE IVITNESS: Nol that I recall.

24 TI{E VTDEOGRAPHER: This is the end of Videotape

25 No. 1. We are going offthe reoord. The time is 11:08.

Page 70

1 THE WITNESS: That's correct-

2 MR. MOSCATO: Next question please.

3 BY MS. BROWN:
4 Q. Did you discuss with anyone the fact that the

5 Paragraph 1O which previously stated, "Despite the decrease

6 in net sales described in the preceding paragraph,

7 management bel¡eves that net sales for the first quafer of
I fiscal 1998 will exceed net sales for the first quarter of
9 fiscal 1997.' Did anyone discuss with you the fact that

10 that paragraph had been -- was not in the final management

1l representationletter?
L2 A. Not that I recall.

13 0. Did anyone bring that to you as a concern?

14 À They may have but I don't recall.

i5 O. Now, you stated that fiom your point of view

16 management was telling you in March of 1998 that they still
L7 expected to make their numbers for the first quarter of
18 1998, correct, indirectly?
19 MR. MOSCATO: I object to that. Can you restate

20 the question?

2I BY MS. BROWN:
22 O. The information that you had in the first quarter

23 of 1998 was thal thc company still expected -- company

24 Sunbeam still expecfed to make theír numbers for the first

25 quarter of 1998, correct?

Page72

1 (Btief rccess)

2 THE VIDEOGRAPHER: We are back on the record.

3 This is the beginning of the Videotape No. 2. The time is
4 rt;tz.
5 BY MS. BROWN:
6 Q. Mr. Pruitt, you said thal you had reviewed or
7 seen lhe subslance ofthe press releas€ that Sunbeam issued

8 in March 1998 indicating that lhey may not meet analystsl

9 expectalions but they still expec'ted to beat first quarter

10 1997?

11 A. They had included it in the offering memorandum

12 and I saw a draft of the offering memorandum but I don't

13 know whether they put the forward thinking information in
14 there and all that stuff-
15 a. So you don't recall - okay.
16 A Whatever was in the memorandum is what I saw.

l'7 0. At the time you saw that, you could not say,

18 based on your own knowledge, that that information was

19 inaccurate, coffect?
20 A. No.

21 0. [æt me hand you what we will mark as Morgan

22 Stanley 3ó. Morgan Stanley Exhibit 36 for the record is
23 Bates CPH 0021819. Ar the top it indicates "Clippings,"
24 Arf hur Andersen to Pfiil Harlow, yourself and Mr. Pasfrana

25 from Mr. Bornstein dale, March 20,1998. Do you recall
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I receiving this from Mr. Bornsteín?

2 A. I can't recall.

3 Q. Do you recall âny discussions about the fall of
4 Sunbeam stock after the issuance oflhe prcss release in

5 1998?

6 A. No, I don't recall discussing it. We may have.

7 I don't recall.

S Q. At the time you that reviewed the offering

9 memorandum -- draft offering memorandum that included the

10 substance of the press release, do you recall from your own

L1 review anything that you thought wâs inaccurate or

12 rnisleading in the offering memorandum?

L3 A- I don't recall anything I could say was wrong-

14 Again, as I testified, I was against forward looking

15 statements.

16 a. Is that something you're just generally would be

17 against, forward looking statements in an offering

f8 memorandum?

19 A. In this situation.

20 a. What do you mean in this situation?

2L A. In this situation I was against it, Maybe in

22 another situation it would be fine. f don't know. llb
23' hypothetical.
24 a. But there was nothíng that you thought, based on

25 your own knowledge at the time, was inaccurale, correct?

Pagc 75

1 BY MS. BROTVN:

2 Q- And by someone, you meao someone from Sunbeam?

3 ,A" Yes. Uzzi, I believe.
4 Q. And who would be in a better position to know

5 what sales Sunl¡eam had bui had not recorded it at the end of
6 February L998, Sunbeam or Arthur Andersen?

7 MR. JOHNSON: Objection to form.

8 THE WITNESS: Well, I think Sunbeam.

9 BY MS. BROWN:
10 O. Mr. Bomslein never told you that he was

l1 concerned about Sunbeam's ability lo physically ship the

12 a¡nount of inventory that they said they were going to be

13 able to shi6 correct?
14 ,¡t. I don't rccall that conversation at all.
15 a. The reslatement was much more detailed in scope

16 than the initial audit; is that corect?
17 A, That's correct.

18 MS. BRO\ryN: L¡t's mark Morgan Stanley

19 Exhibit 37.
20 MR. JOHNSON: ls this the sarne one you marked

2l yesferday?

22 MS..BROWN: No.
?3 a. You have been handed Morgan Stanley Exhibit 37,
24 which for the reóord is CPH 0083764 and 65. At the top of
U the documenl, Suìrbeam Orporation, A¡thur Andersen fees and

?aga74

I MR. MOSCATO: You've asked this question probably

2 15 different ways in the last half hour. I'm going to start

3 objecting and l'm going to start ¡nstrud¡ng him not to

4 answer. He's made his position as crystal clear as a human

5 being can possibly make that position.

6 Answer the question one more time and

7 that'$ il.
I MS. BROWN: Well, strike it- That's fine.

9 Q. There was no way for you to know on March 19,

10 1998 what was going (o happen at Sunbeam by rhe close of the

ll quarter, correct?

LZ A. That's corred.
13 O. And you were previously provided with

14 Mr. Bomstein's memo, CPH Exhibit 114?

15 .{ Yes.

16 0. Andyoujustlookagainatthelastpageof(PH
77 Exhib¡t 114. It was your understanding that this is

f8 information that Sunbeam provided to indirectly someone from

19 Arthur Andersen; is that orrect?
ZO MR. JOHNSON: Objection to form. I¿ck of
2l foundation.

22 THE WITNESS: I'm not sure what this is. I know

23 that at the time someone put together kind of a schedule of
24 sales to certain ctients but I dont know if fhat's it or

25 not.

Pagc 76

L expenses, restatement and othcr accoünting services from
2 luly 1, 1998 through December 15 1998. What servíces did
3 Alhur Andersen provide lo Sunbeam after the restalement
4 work had been completed?

5 .A. I know they were trying to file lhe 54

6 registration statement and I believe we worked on thal after
7 the restatement to get it filed.

I Q. Was therc anything else?

9 A. I cant recall. May have been.

10 O. But Afhur Andemen, you said, did not do thc

11 audit for Sunbeam's 1998 financials?

12 A" I'm sure we did not. Again I retired in August

13 of '99 and this was still going on after I ¡etired. What

t4 they did afre¡wards, I dont know.
15 a. When you look at Morgan Stanley Exhibit 37, the

16 total hours for July I, 1998 to December 15, 1998 is
l7 16,324. Do you see that on the second page?

18 A. Yes.

19 A. The vast majority of those hours would have been

20 spent on the reslatement work, correct?

21 A. I believe so-

22 a. Indeed Arthur Andersen and Sunbeam at a minimum

23 spent 10,000 hours working on the restatement, conect?

24 A Ibelieveso.
25 O. During the restatement - the¡e had been a changeo
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1 in management; I believe you testificd to that previously?

2 
^. 

Yes, they fired DunlaP.

3 Q, And not today but youVe testified previously

4 that during the restatemenl there was also an informal SEC

5 investigation proceeding,correct?

6 A- Yes, that's conect.
7 Q And, in fact, it was your understanding that when

I Mr. Bomstein interviewed some of the Sunbeam personnel --

9 salespersonnel, he informed it was in their best interest to

10 be truthful because ofthe SEC investigation, correct?

1l ¡4- That's correct-

12 O. That's a fact that did not exist during the 1997

13 audit, correcf?

14 MR. JOHNSON: Objection to form.

15 THE WITNESS: Thatb correct.

16 BY MS. BROWN:
17 0. And as a result of the restatement and the

18 lhousands of hours and whatever other factors may have

19 existed, Afhur Andersen learned things during the

20 reslatemeot tbat A¡tbur Andersen had not been aware of
2I during June of 1998, correct?

22 MR. JOHNSON: Objection to form.

23 THE WTINESS: That's correct.

24 BY MS. BROWN:
25 O- You were aware that in the first quarter of 1.998

Page79

1 Q. Did you personally have any conversations with

2 anyone from Coleman, Colernan (Parent) or Mathco prior to

3 June of 1998 concerning Sunbeam?
4 A. Directly, no.

5 Q. Did you personally have any conversations with

6 anyone from Credit Swiss First Boston or tffachtell prior to

7 June 1998 concerning Sunbeam?
I A- Directly, no.

9 Q. Indirectly were you aware of any conve¡sations

10 lhat anyone from A¡thur Andersen had with any of those

11 entities, Coleman, Coleman (Parent), Mathco, Credit Swiss

12 First Boston or Wachtell?

13 A. I don't recall. Again Bomstein and Harlow'were
L4 having conversations but I don't know who they were talking

15 to.

16 a. You we¡en't preseot at Global Financial Press in

t7 March 1998, c;onecl'!

18 A" No.
L9 O. And you weren't involved in any discussions

20 directly with the company in March 1998?

27 A..No.
22 O. Now, Sunbeam moved to Florida and became a client
23 of the Metro Florida area in approxirra(ely 1993, conect?

24 A. It must have been around L993, yes.

25 a. And Sunbeam at the time wâs one of Arthur

Page 78

I Morgan Stanley was conducting due diligence at Sunbearn?

2 
^. 

I believe I knew it was Morgan. I mean, maybe

3 there was more than one investment banker doing due

4 diligence. I dont recall.

5 Q. Do you have any knowledge personally ofanyone
6 from Coleman (Parent) Holdings doing due diligence at

7 Sunbeam prior to lune of 1998?

I A. Personally?

9 e. yes.

10 .4" No.

11 O. Do you have any knowledge personally ofanyone

t2 from Mathco doing due diligence at Sunbeam prior to June

13 1998?

L4 A. No.

15 a Do you have any knowledge ofanyon€ from Credit

16 Swiss First Boston doing due diligence at Sunbeam prior to

L7 June of 1998?

18 A. Again, I knew that inveslment bankers were

19 probably doíng due diligence but I didn't know who it was.

20 a. Do you have any information concerning anyone

2l from Wachtell Lipton doing due diligence at Sunbeam in

22 1998?
23 A. Again, I knew law firms were working on the

24 offering memorandum and the registration but I didn't know

25 who it was. I cant recall who it was.

Page 80

1 Andersen's largest clients in Metro Florida?

2 A. One of them. ln the top 10.

3 Q. tn 1995 the Soulh Florida A¡thur Andersen

4 practice had lost a number of big clients to merger,

5 correct?
6 ,4. I think we lost Blockbuster. Yes, we lost some.

7 Q. And do you recall that in 1996 and seven fhe

8 Metro Florida practice was behind the A¡thur Andersen

9 average fo¡ units per share earnings?

10 A. I don't recall whether we were or Bot. We coüld

11 have been because of the loss of Blockbuster and a couple of
12 other things. It's possible.

13 O. Do you recall in one of your last evaluations

14 that you received a reductioo in units because of the

15 difference in income for the South Florida office as oppose

L6 to the average Arthur Andersen?

17 A. Yes, I don't know if that was South Florida or

18 Florida, the Caribbean or all of them. I can't recall.

19 Probably because I was -- most partners retirc from Andersen

20 al 56 and I didnt so they stårt reducing your units after

21 56 if you don't retire. I couldnt retíre unti.l I was 59

22 because the guy that was going to take over for me went with
23 our biggest client.
24 MR. MOSCATO: It's a tough business.

ZS THE WITNESS: But I made plenty of money so Io
Esquire Deposition Servíces - (305)371-2713
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1 cant complain.

2 BY MS. BROWN:
3 Q. You've been handed what's been marked as Morgan

4 Stanley 38 which is Bales CPH 2004703 to 722. Do you just

5 generally recognize this document?

6 A. Yes.

? Q. Cao you for the record identify what it is?

8 A, L¡oks like an annual review of me by Bob Grafton

9 who was by boss.

t0 O. Ijust want you to look at the second paragraph

11 on Page 3, stales, "Bill understands need for the Metro

12 Florida praclice lo gel is earnings up to the US average-

13 tf the office meets its plan for 1997, there will still be

14 approximately $100 per unit behind the US ave,Íage fo¡ audit

15 and approximately $150 per unit behind for tax. And while I
16 do not believe we cÍ¡n get to the US average in 1997, ir

17 should be our goal to get there in 1998."

18 A. Qkay.

19 0. Does that refresh your recollection that the

20 Met¡o Florida practice was behind the Alhur Andersen US

2l average forearnings?
22 A Yes. Aclually the b¡8 problem was Tampa and not

23 South Florida, This is Metro Florida which is all of
24 Florida, but, yes, I remember now.

25 a. And you were responsible for Melro Florida?

Pagc 83

O, Do you personally have any reason lo believe

yourself that Morgan Stanley was involved in any way in the

account¡ng improprieties at Sunbeam in 1997 and 1998?

MR. JOHNSON: Objection lo form.
TI{E WITNESS: Not that i know of.

BY MS. BROWN:

a, Do you have any reason personally to believe that

Morgao Stanley was awarç of those accounting improprieties
in June of 1998?

MR. MOSCATO: Objection.

MR. JOHNSON: I'll join.

TI{E WITNESS: Do I answer?

MR. MOSCATO: You can answer.
THE WITNESS: Not lhat I knowof.

. MS. BROWN: No further questions at thís time.
MR. JOHNSON: Nothing.
THE VIDEOGRAPHER: This is the end of this

deposition. We are going off the record. The time is

ll:34.
(Adjournment: 11:34 a.m.)
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I A. Yes, Florida, the Caribbean and Venezuela.

2 Q. Do you recall that in 1997 Sunbeam cut the fees

3 that it was providing to Afhur Andersen?

4 A. Yes. I believe. I believe I recatl that they

5 did.

6 Q. Do you recall the fees were cut almost in half?

7 A. I don't recall that. I know that they had big

8 restructur¡ng, got rid of a lot of their businesses. They

9 brought everything to South Florida, consolidated everything

10 so ¡t was a smaller job anyhow, but I don't recall the

11 fees. In fact, in 1996 most of the work was done in

LZ P¡ttsburgh and Mississippi rather than South Florida, We

13 did very little of the work in South Florida in 1996. We

14 just consolidated everything. ln 1997 when he got rid of
15 the lot of the businesses and consolidated everything, we

t6 did rrore of the work so it's a different entity really.

l7 a. During the restalement Arthur Andersen had no

18 objective to determine what due diligence had been performed

19 by any of the investment bankers in 1998, correct?

2A A. I can't think of a reâson why.

2l a. Do you'personally have any information that would

22 cause you to believe that Sunbeam had provided information

23 to Morgan Stanley that it had not provided to Arthur

24 Andersen?

25 A. No, not that I'm aware of.

Pagc 84
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THE VIDEOGRAPHER: Will counsel
please introduce themselves for the video
record.

MR. BEMIS: Good morning. On behalf
of Morgan Stanley, Lawrence P. Bemis.

MS. PAULE-CARRES: Also on behalf of
Morgan Stanley, Larissa Paule-Carres.

MR. MARMER: Representing CPH and the
witness, Ronald Marmer from Jenner & Block.
And with me is Steven Fasman from Mafco.

THE VIDEOGRAPHER: Willthe Court
Repofter please swear in the witness.

DONALD G. DRAPKIN, havingbeen
duly sworn by the Notary Public, was
examined and testified as follows:

EXAMINATION BY

MR. BEMIS:

a. Good morning, Mr. Drapkin. As I
said, my name is Lawrence Bemis.

Would you state your full name for
the jury, please.

A. Donald G. Drapkin.

a. What does the G stand for, sir?

A. Guy.

DONALD G. DRAPKIN, JUNE 24,2004

ESQUTRE DEPOSmON SERVICES - CHICAGO
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Page 6

Drapkin

a. G-u-Y?
A. (Indicating).
a. You have to answer yes or no.
A. Yes.

a. Thank you very much. How old are
you, sir?

A. 56.

a. What is your date of bidh?
A. March 1, 1948.

a. Are you represented by Mr. Marmer
here this morning?

A. Yes, I am.

a. Can you tell the jury where you live
today?

A. 47 Rio Vista Drive, AlPine,
New Jersey.

a. Do you have a listed telephone number
there?

A. Yes.

a. What is it?
MR. MARMER: Excuse me. Can we

supply that off record just in case.
We have --
MR. BEMIS: It's a listed phone

2t

Drapkin
the end I think.

A. Since January 1, 1987.

a. What is your title at MacAndrews &
Forbes Holdings, Inc. today?

A. Vice chairman.

a. Do you hold any other titles?
A. Not that I'm aware, no.

a. Are you a director of MacAndrews &
Forbes Holdings?

A. I believe so, yes.

a. And what is the office address for
MacAndrews & Forbes Holdings?

A. 35 East 62nd Street, New York,
New York 10021.

a. And do you have an office telephone
number there, sir?

A. Yes, I do.

a. And what is it?
A. (712) s72-8440.
a. You understand that you are being

videotaped today?
A. Yes, sir.

a. And do you understand that the
videotape can be played to the jury in the trial
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1 Drapkin
2 number. That's why I asked him.
3 MR. MARMER: Is it listed as in the
4 sense of listed, publicly accessible?
5 THE WITNESS: It's publicly
6 accessible.
7 MR. MARMER: Okay.
8 THE WITNESS: YCS.

9 A. 201-767-56s0.
10 BY MR. BEMIS:
It a. Are you married today?
LZ A. Yes, sir.
13 a. Do you live at that address with your
L4 wife?
15 A. Yes, sir.
16 a. How long have you been there?
17 A. I think it's going on 20 years.

18 a. Any present intention to move?
19 A. No.
ZO a. Who do you work for today?
2l A. MacAndrews & Forbes - I think it's
22 Holdings. The ultimate parent company of
23 MacAndrews & Forbes.
24 a. And how long have you been employed
25 by MacAndrews & Forbes Holdings? There's an S on

Page 9

1 Drapkin
2 of this action?
3 A. Yes, sir.
4 Q. And did you have an opportunity to
5 consult with Mr. Marmer before your deposition
6 today?
7 A. Yes, sir.
I Q. Did you have an opportunity to review
9 documents with him that he brought and showed to
10 you?
11 A. Yes, sir.
tZ a. Do you understand, sir, that even
13 though we are not in a couftroom, that the
t4 testimony you are giving is under oath, and has
15 the same force and effect as if you were
16 testifuing in front of a jury?
t7 A. Yes, sir.
18 a. Is there any reason that you can tell
19 us about today that you could not testify
20 truthfully?
2l A. No.
22 a. Have you ever been deposed before?
23 A. Yes.

24 a. About many times?
25 A. Less than half a dozen.

DONALD G. DRAPKIN, ]UNE 24, 2OO4

ESQUTRE DEPOSITION SERVICES - CHICAGO

312.782.8087 800.708.8087 FþX. 3t2.704.4950

3 (Pages 6 to 9)

16dv-000910



1 Drapkin
2 Q. Is there - withdrawn.
3 ¡-iave you ever been deposed in any
4 litigation that is in any way connected with the
5 Sunbeam Coleman transaction that we'll be talking
6 about today?
7 A. No.

B Q. Do you have any residences -- let me
9 withdraw that question.
10 Do you have a residence in Florida?
11 A. No.

72 a. Have you had since 1997?

13 A. No.

14 a. You have a driver's license, right?
15 A. Yes, sir.
16 a. And is it a New JerseY driver's
L7 license?
18 A. Yes.
19 a. Are you registered to vote in
ZO New Jersey?
2L A. Yes, sir.
22 a. I don't know if you pay state taxes
23 there. I assume you do. Do you pay state income
24 taxes in New Jersey?
25 A. UnfoÉunately.

Page 10 Page 12

1 Drapkin
2 checking on you just to speed things afong. And
3 I want to ask you a couple of questions about
4 your background before we get to some more
5 substantive matters.
6 When you graduated from law school
7 and passed the bar exam, did you go to work for a

8 law firm?
9 A. Yes, sir.
10 a. Which one?
11 A. Cravath, Swaine & Moore.
12 a. And how long were you with Cravath?
13 A. Until January t, 1977.
14 a. Then did you go to Skadden, Arps?
15 A. Yes, I did.
16 a. How long -- what years were you

17 there?
18 A. Until January t, LgB7.
19 a. Did you have an area of practice that
20 you specialized in as an associate at Cravath?
2t A. Cravath has a rotation system. So as

22 an associate, I worked in, as I recall, three
23 different areas.
24 a. What were the areas that you worked
25 in at Cravath?

Page 11

1 Drapkin
2 Q. I note from looking at Your
3 background that you did graduate from Columbia
4 Law School; is that right?
5 A. Yes, sir.
6 Q. About 1971?
7 A. Yes, sir.
B Q. Are you admitted to practice as a
9 lawyer today in any state?
10 A. Yes, sir.
11 a. Which states?
12 A. The State of New York.
13 a. Any other states, sir?

t4 A. Not to my knowledge.
15 a. When did you begin --
16 A. I might have been years ago. I don't
L7 recall whether I kept up.
18 a. When did you begin - strike that.
19 When were you first admitted to
20 practice in New York?
27 A. I believe it was 1971.
22 a. And have you been continuously
23 licensed to practice in New York since 1971?

24 A. Yes, sir.
25 a. I've done a little bit of background

Page 13

1 Drapkin
2 A. My first rotation was what I would
3 call general corporate work, representing public
4 companies mostly and doing underwritings.
5 My second rotation was for another
6 corporate partner who did mostly company work
7 rather than -- and deals rather than public
I offerings.
9 And my third rotation was for a
10 gentleman named Dick Simmons who was a Chemical

11 Bank partner. And I did mostly Chemical Bank
12 work.
13 (Discussiori off the record.)
T4 BY MR. BEMIS:
15 a. Would you -- thank you for your
16 patience. I'm sorry for the interruption.
17 Would you characterize the work that
18 you did at Cravath generally being in the
19 corporate fiefd?
20 A. Yes.

2l a. You then spent a number of years, it
22 looks like 10 years if I count it correctlç at
23 Skadden, Arps?
24 A. That's correct.
25 a. When you left there, were you a

DONALD G. DRAPKIN, JUNE 24,2004
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1 Drapkin
2 partner?
3 A. Yes.
4 Q. Did you have an area of
5 specialization when you worked at Skadden?
6 A. Yes.
7 Q. What was that, sir?
I A. Corporate law.
9 Q. Any particular area of corporate law
10 that you concentrated in?
11 A. I suppose one could say mergers and
12 acquisitions.
13 a. Did you do public offerings?
L4 A. On occasion.
15 a. Were you involved in mergers and
16 acquisitions that involved underwritings?
17 A. On occasion.
18 a. Have you ever worked on -- withdrawn.
19 When you left Skadden -- Skadden,
20 Arps in I believe you said January 1st of -- was
2t ¡r 1987?
22 A. Correct.
23 a. Is that when you went to work for
24 MacAndrews & Forbes Holdings, Inc.?
25 A. Correct.

Page 14 Page 16

1 Drapkín
2 as of this date.)
J Et tvtK,tttrtY[>;
4 Q. I've handed you a document that the
5 Court Reporter has marked as Morgan Stanley 279
6 Do you have that in front of you?

7 A. Yes.
B Q. I direct -- I'd like you to --
9 withdrawn.
10 Please look at page 69. I don't know
11 if it's double sided or not, but 279 is the page

L2 that I -- 69 excuse me. Are you there?
13 A. Yes, sir.
14 a. My understanding is that you worked
15 for the entity that is shown on this page as
16 MacAndrews & Forbes Holdings, Inc.; is that
17 correct?
18 A. Yes.
19 a. Are you familiar with a company
20 called Mafco Holdings, Inc.?
2L A. I know the name.
22 a. That's all you know is the name?
23 A. I may be a director of it. We have
24 lots -- as you can see from this, there are lots
25 of holdings companies, and I have trouble keeping

Page 15

1 Drapkin
2 Q. And have you -- you've been there
3 continuously ever since; is that right?
4 A. Yes.
5 Q. Do you hold -- MacAndrews & Forbes
6 Holdings, Inc. is owned a hundred percent by
7 another company called Mafco, Inc.; is it not?
I A. I actually am not exactly sure what
9 the ultimate name -- as I said before, the
10 ultimate name of the parent holding company.
11 There may be. I would defer to my colleague,
tZ Mr. Fasman, who knows the corporate structure a

13 little better than I do.
L4 a. Setting that issue aside, it is your
15 understanding there is one holding company above
16 MacAndrews & Forbes Holdings, Inc.; is that
t7 correct?
18 A. No.
19 a. Then I want to see if we can get this
20 sorted out and get it behind us. Let me see.
2I MR. BEMIS: Can you mark this as
22 Exhibit 279, please.
23 (Discussion off the record.)
24 (MS Exhibit 279, Notice of Merger and
25 Appraisal Rights, marked for identification,

Page L7

1 Drapkin
2 the names straight.
3 Q. Well, for the record, this document
4 is dated -- and it's on page ii if you want --
5 December 6, 1999. And you can set that aside for
6 the moment and I may come back to it later.
7 Now, in addition to your position
B with MacAndrews and Forbes Hofdings, Inc., do you
t hold any position in a company called MacAndrews
10 & Forbes Group, Inc.?
1i A. I may be -- I may be a director of
t2 MacAndrews & Forbes Group, Inc, My employment is

13 with MacAndrews & Forbes Holdings, Inc. I'm
14 probably a director of all of the intermediates
15 and subsidiaries.
16 a. When you say you are an employee of
L7 that company, is that the company that issues you
18 a paycheck?
19 A. I have no idea. We have direct
20 deposit.
2t a. Well, even if you have direct
22 deposit, you usually get something from the
23 company at the end of the year for federal tax
24 purposes that tells you who paid you. Do you
25 know what that is?

DONALD G. DRAPKIN, JUNE 24, 2004
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1 Drapkin
2 A. It goes to my accountant. I'll add,
3 we only have one shareholder so.

4 Q. And the one shareholder you have is

5 Mr. Ronald O. Perelman?
6 A. That's correct.
7 Q. And he owns all of the companies,
B either 100 percent or whatever stock is owned of
9 companies owned by these subsidiary companies,
10 correct?
11 A. That is correct.
t2 a. Have you ever held any position in
13 the company that is a Plaintiff in this case,
L4 Coleman (Parent) Holdings Inc.?
15 A. I believe I was a director.
16 a. Do you remember when you were a
t7 director?
18 A. I don't remember the exact dates, no.
19 a. Another company involved in this
20 litigation is the Coleman Company, Inc. You were
21 a director of that companyr correct?
22 A. That is correct.
23 a. And did you also serve on the
24 executive committee of that company?
25 A. I believe so.

Page 18

1 Drapkin
2 A. Yes, sir.
3 Q. Reading this paragraph, this is a
4 document that's previously been identified as
5 being filed by Coleman Company, Inc.. It
6 identifies you as a director of Coleman
7 Worldwide, which is short for Coleman Worldwide
8 Corporation. Does that refresh your recollection
9 if you were a director of that company?
10 A. Yes, sir.
11 a. You can set that aside.
12 Were you -- withdrawn. Did you hold
13 any positions in a company called CLN Holdings
14 Inc.?
15 A. I don't recall.
16 a. In addition to the companies we've
L7 been talking about, and kind of the chain of
18 ownership of the Coleman Company, are you a

19 director in other companies owned or controlled
20 by Mr. Perelman?
2l A. Yes.
22 a. Revlon?
23 A. Yes.
24 a. You are a director of that company?
25 A. Yes.

Page 20

Page 19

1 Drapkin
2 Q. How long were you a director?
3 A. I believe I was a director from when
4 the date we bought the company until we were no
5 longer involved.
6 Q. And when you say no "longer
7 involved," would that be the date that you
I resigned pursuant to the merger agreement that
9 CLN Holdings was a party to with Sunbeam?
10 A. That is correct.
11 a. And did you submit -- you submitted a

12 written resignation? Excuse me.
13 A. I don't recall.
L4 a. After you resigned from the Coleman
15 Company, did you ever have any further position
16 with the company?
17 A. Not that I recall.
18 a. Did you ever hold a position with
19 Coleman Worldwide Corporation?
20 A. I don't recall.
2t a. Let me hand you a document we
22 previously marked as Morgan Stanley Deposition
23 Exhibit 130. Please look at page 3 and you'll
74 see your name about four paragraphs down,
25 directly below Mr. Perelman's name.

Page 21

1 Drapkin
2 Q. How long have you been a director of
3 Revlon?
4 A. Since we've owned it.
5 Q. And when would that be?
6 A. I don't recall.
7 Q. Do you remember the decade since
B you've owned it?
9 A. I believe it was sometime in --
10 actually, let me amend my answer. I was still a

11 lawyer when we acquired Revlon in 1985 and'6. I
L2 didn't join the company until '87. So I probably
13 became director sometime in '87.
14 a. And are Revlon -- is Revlon, Inc. a

15 publicly-traded company?
16 A. Yes.
L7 a. Are you also a director of a number
18 of its subsidiary companies? And I'll start with
L9 Revlon Group, Inc. Are you a subsidiary of that?
20 A. I believe those are not subsidiary
2L companies.
22 a. What are they?
23 A. I think they are holding companies.
24 a. Holding companies. Are you a
25 director of Revlon Group, Inc.?
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Page 22

1 Drapkin
2 A. I believe so.

3 Q. There's a company cailed Revion
4 Consumer Products Corporation. Are you a
5 director of that company?
6 A. I believe so.
7 Q. Is that a holding company as well?
I A. I'm not sure.
9 Q. There's another company Revlon

10 Worldwide Corporation. Are you a director of
11 that company?
12 A. I believe so.
13 a. Is that a holding company?
L4 A. I'm not sure where in the chain what
15 we call RGI Worldwide and Consumer Products are.
16 But there's an organizational chart I'm sure you
t7 can get a hold of.
18 a. Do you hold -
19 A. Excuse me one second.
20 (Discussion off the record.)
2T BY MR. BEMIS:
22 a. Turning back to the companies that
23 are most closely involved with, I thinÇ this
24 case, you've told us about MacAndrews & Forbes
25 Holding, Inc. What is the business of that

1 Drapkin
2 the question.
3 Q. Weli, do you understanci that - you

4 understand the difference between an operating
5 company and a hofding company?
6 A. Yes, I think I do.
7 Q. Okay. The Coleman Company, which you
8 heard me talking about, that's an operating
9 company, correct? It was an operating company
10 when you owned it?
11 A. Yes.
12 a. It made things?
13 A. Right.
L4 a. It had factories?
15 A. Correct.
16 a. Does MacAndrews & Forbes Holdings,
17 Inc. as a corporation, does it have factories?
18 A. No.
19 a. Does it make any products?
20 A. No.
2L a. And I think you told me the address
22 there was 35 East 62nd Street; is that right?
23 A. That's correct.
24 a. And you -- does it have any other
25 offices at all other than just that one office?

Page 24
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company?

A. We own a number of companies, and we
buy and sell companies.

a. It's a holding companyr isn't it?
A. Yes, sir.

a. And when you say you buy and sell

companies, would this be in the nature of doing
merger and acquisition transactions as you
described in your legal practice?

A. In some sense.

a. And has that been the business, as
you've just described it for us, of MacAndrews &
Forbes Holding since you went to work there in
1987?

A. Yes.

a. Does it have any business that it
operates today?

A. Lots. As I said, our business is
owning and running companies, as well as buying
and selling.

a. What business does MacAndrews and
Forbes Holding, Inc. actually operate itself as
opposed through another entity?

A. None. But I'm not sure I understand

2t
22
23
24
25
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1 Drapkin
2 A. Yes.
3 Q. Where is its other office -- offices
4 if there's more than one?
5 A. We have spaces in various different
6 locations in New York: 63rd Street -- I'm not
7 exactly sure, but we do have some space at other
8 places in New York. But the main offices are at
9 35 East 62nd.
10 a. Coleman (Parent) Holdings Inc., which
1i is one of the pafties to this case, I think you

tZ said you were a director of that company?
13 A. I believe so.
L4 a. Where are its offices?
15 A. Where are they today?
16 a. Yes. Where are they today?
17 A. I have no idea.
18 a. Are you still a director of the
19 company today?
20 A. I have no idea.
21 a. What was the -- what did you - was
22 the -- withdrawn.
23 What was the business of Coleman
24 (Parent) Holdings company the last time you knew?
25 A. To take action with respect to the
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Page 26

1 Drapkin
2 interests of the Coleman Corporation, the
3 operating company.
4 Q. Did it have any business in and of
5 itself or was it just a holding company?
6 A. I believe it was just a holding
7 company.
8 Q. And was Coleman (Parent) Holdings
9 then owned 100 percent by MacAndrews & Forbes

10 Holdings, the company that you worked for?
11 A. I don't know.
L2 a. Did it have any --
13 A. Are you asking about today or then or
14 ever? The answer is going to be the same --
15 a. Fair question. Let's say January 1st

16 of 1988.
17 A. Directly or indirectly it would have
18 been owned by MacAndrews & Forbes. Excuse me --

19 a. I'm sorry, I didn't mean to interrupt
20 you.
2l MR. MARMER: Could I have the year in
22 that question.
23 a. January 1, 19 -- I said'BB and I
24 misspoke. Let me try again.
25 As of January 1, 1998, did Coleman

Page 28

1 Drapkin
2 A. I don't recall.
3 Q. Did it have any material assets?

4 A. I don't recall.
5 Q. Did it have any offices in Florida?
6 A. I don't recall.
7 Q. Did it have an office in New York?
8 A. I don't recall.
9 Q. Did it have any employees?
10 A. I don't recall.
11 a. Any officers?
12 A. I don't recall.
13 a. Did it have any directors?
14 A. I assume it had directors, and I
15 assume that I was one of those directors.
16 a. You told me you were a director of
L7 Coleman Worldwide Corporation, and I think we
18 confirmed that in one of the filings, correct?
19 A. That's correct.
20 a. And again focusing, we'll take the
2t time period January 1, 1998. Was Coleman
22 Worldwide Corporation owned by CLN Holdings Inc.?
23 A. I don't know where in the chain CLN

24 Holdings was, whether it was a subsidiary, a

25 holding company. I just don't recall.

Page 27

1 Drapkin
2 (Parent) Holdings have any operating businesses?
3 A. Not to my knowledge.
4 Q. And was its business essentially a
5 holding company directly or indirectly of a

6 common stock of the Coleman Company,
7 Incorporated?
8 A. I believe so.

9 Q. Did it ever have an offìce in Florida
10 to your knowledge? Again, lets focus on 1998.

11 A. I don't recall.
LZ a. Did it have any employees other than
13 directors?
L4 A. I don't know.
15 a. Did it maintain -- did CPH, Coleman
16 (Parent) Holdings, maintain an office in New York
t7 City at the 35 East 62nd Street address?
18 A. I don't know.
19 a. There's another company, CLN Holdings
20 Inc., that we've been talking about. Going back
2I now to say January lst of 1998, did it have any
22 operating businesses that you know of¡
23 A. I don't recall.
24 a. Do you know what its business was at
25 all?

Page 29

1

2

3

4
5

6
7
8
9

10
11

L2
13

15

i6
77
1B

19

20
2t
22
23
24
25

t4

Drapkin
a. Is this something that you would need

an organization chaft to answer these questions?
A. Yes, sir.
a. As of, say, January 1, 1998, d¡d

Coleman Worldwide Corporation, of which you were
a director, have a business?

A. I assume it did.

a. Do you know what it was, sir, as the
director?

A. I assume its business was owning
shares of Coleman Inc.

a. Have you heard of an instrument which
is abbreviated LYONs or liquid yield option
notes?

A. Yes.

a. Are those sometimes called LYONS,

although spelled differently?
A. Yes, sir.

a. What are those in the case of -- that
you are familiar with?

A. It's a -- it was a popular device
back in the '90s to issue a form of quasi debt
security that coufd be converted into equity or
the holder could demand back cash payment at
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Page 30

1 Drapkin
2 somewhat reduced interest rate because he had the
3 option to get stock if he wanted.
4 Q. Were they also sold at a discount
5 from face value like zero -- like the zero coupon
6 debentures?
7 A. I think that would depend on the
B LYONS.
9 Q. On the LYONs, right?
10 MR. BEMIS: And again, Ms. Reporter,
11 that's L-Y-O-N-S, not L-I-O-N.
L2 BY MR. BEMIS:
13 a. Did Coleman Worldwide Corporation
L4 ever issue LYONs?
15 A. I believe we did do a LYON issue. I
L6 don't recall the details.
L7 a. I'm going to show you what's already
18 been marked as Morgan Stanley 24L. And you are
19 not going to need to read the whole thing. I
20 just want you to look at the second paragraph of
2l the first page of MS 241. Tell me when you're
22 looking at that and I'll direct you to the
23 sentence I want to you look at. Are you with me?
24 A. I'm looking at the first page.
25 a. First page, second paragraph.

1 Drapkin
2 A. Yes, sir.
3 Q. You can set that aside.
4 At any time that you were a director
5 of the Coleman Worldwide Corporation, did it ever
6 have any operating businesses at all?
7 A. Not to my knowledge.
B Q. Was it to your knowledge an operating
9 -- excuse me, a holding company at all times?

10 A. To my knowledge.
11 a. Did it hold any material assets other
t2 than stocks or securities of some kind?
13 A. Not to my knowledge.
14 a. Do you know what its principal
15 address was at any time?
i6 A. No, sir.
17 a. Did it have an office at 35 East 62nd
18 Street?
19 A. I don't recall.
20 a. Do you know any of the directors
2I other than yourselP
22 A. I would be guessing.
23 a. I won't hold you to it, but what's
24 your best, if you want to call it guess or
25 assumption, as to who the other directors would

Page 32
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1 Drapkin
2 A. Okay.
3 Q. If you read halfrruay down that
4 paragraph, it refers to notes due 2013, LYONs of
5 Coleman Worldwide Corporation, a wholly-owned
6 subsidiary of Coleman Holdings. Do you see that?
7 A. Uh-huh.
B Q. You have to answer yes or no.
9 A. Yes, sir.
10 a. Thank you. Does that refresh your
11 recollection whether Coleman Worldwide
12 Corporation issued LYôNs which were due 2013?
13 A. Yes, sir.
14 a. And the amount of the LYONs that were
15 issued according to this Coleman escrow offering
16 memorandum, if I read it correctly, is $561,553;
t7 is that correct?
18 A. I have no idea.
19 a. You have no idea oP
20 A. That's your math. I see lots of
2I different numbers here. I'd have to sit down and
22 read it carefully to see what the exact number
23 was.
24 a. But you do recall that Coleman
25 Worldwide did issue the LYONs securities, right?
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Drapkin
have been.

MR. MARMER: Objection to the form.
A. I don't want to guess. I just don't

recall.
BY MR. BEMIS:

a. Did it have any officers?
A. Same answer.

a. That you don't know?
A. I don't recall.

a. Did it have any employees of any
kind?

A. I don't recall.

a. You have to keep your voice up --
A. I'm sorry. I don't recall.

a. You told me earlier when I asked you
what the business was of MacAndrews & Forbes
Holdings, Inc., you buy and sell businesses,
right?

A. And operate them.

a. And operate businesses you said. And
you operate these businesses through other
companies that you own?

A. Using your definition, yes, that's
correct.
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Page 34

1 Drapkin
2 Q, Since 19 -- since 1987, how manY
3 businesses have -- has MacAndrews & Forbes
4 Holdings, your employer, bought and sold?

5 A. I don't know.
6 Q. You have no idea at all?
7 A. I'd have to sit down and go through
B all my recollections to see what we owned, what
9 we didn't own, what we sold. What we kept.
10 a. I understand that --
Lt A. You're asking me right here, do I
12 know how many businesses that we owned or
13 operated or sold. I don't know.
14 a. Is it more than one?
15 A. Yes, sir.
16 a. Is it more than 10?

t7 A. Maybe.
18 a. Seriously, are you telling me that
19 you don't know whether it's more than 10

20 businesses that you've bought and sold since

21 1987?
22 A. I don't know the exact number.
23 a. I'm not going to hold you to an exact
24 number. It's your best approximation under oath
25 in front of the jury what it is.

Page 36

DraPkin
A. Yes, sir.
t¿. Aflo Sotlte or uteflt pnvdte cuilrpdilresl
A. Yes, sir.

a. And is this true on both the buy and
the sell side, that is you've bought public
companies?

A. Yes, sir.

a. And you've sold public companies?
A. Yes, sir.

a. And MacAndrews & Forbes has bought
private companies?

A. Yes, sir.

a. And MacAndrews & Forbes, while you
were there, has sold private companies?

A. Yes, sir.

a. While you were at MacAndrews &
Forbes, has that company or any of its
subsidiaries issued debt securities, that is
instruments that would qualiff as securities
under the 1933 Act?

A. Yes, sir.

a. How many times?
A. I don't know.

a. One of them you recalled was the
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1 Drapkin
2 A. Since I'm under oath and in front of
3 the jury, I don't want to mislead anybody. I
4 don't remember the exact number. If you want me

5 to go back and check, I can go back and check.
6 And we can figure out exactly the right number.
7 Q. Tell me what's your best --
I A. I don't remember the dates we owned
9 and sold Technicolor, is it before or after
10 1987. We had lots of smaller companies, bigger
11 companies. I just don't remember.
12 a. I appreciate you don't remember an
13 exact number. And qualify the number in any way
!4 that you want. Give the jury your best estimate
15 since 1987 of how many companies MacAndrews &
16 Forbes Holdings, Inc. has bought and sold.
17 MR. MARMER: Objection; asked and
18 answered.
19 Subject to my objection, the witness
20 may answer again.
2L A. I don't have a good number. It's
22 more than one and less than 50.
23 BY MR. BEMIS:
24 a. Have some of these been Public
25 companies?

Page 37

1 Drapkin
2 LYONS, right?
3 A. Yes, sir.
4 Q. Do you recall any others?
5 A. Yes, sir.
6 Q. What others?
7 A. I mean, we do debt financing all the
8 time. So almost every company we have either has
9 a bank loan, which is a debt security as defined
10 by the 1933 Act, or public debt or t44 debt. I
11 mean, virtually every company in America has some
t2 form of debt, and our companies would be no --
13 excuse me. Would be no exception to those rules.
t4 a. When you say "L44 debt," you're
15 referring to Rule 144, correct?
16 A. Yes, I am.
17 a. Since 1987, in an aggregate amount,
18 how much debt financing has MacAndrews & Forbes
19 Holdings, Inc. done?
20 A. I don't know.
2l . a. Is it in the hundreds of millions of
22 dollars?
23 A. I don't know.
24 a. Is it in the billions of dollars?
25 A. You're asking me to guess how much
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Drapkin
debt we've issued since L9B7--

a. I'm not asking You to guess.

A. But it would be a guess, so I can't
answer the question.

a. You have no idea at all as a director
of the company? And you're the second ranking
offìcer in the company, aren't you?

MR. MARMER: Objection.

a. Let me rephrase the question.
MR. MARMER: Are you abandoning the

question?
MR. BEMIS: I said I would rePhrase

it, so I guess that means I'm abandoning it.
BY MR. BEMIS:

a. You are the second ranking officer in
MacAndrews & Forbes, are you not?

A. We don't rank our officers.

a. Who do you report to?
A. Mr. Perelman.

a. Is he the top?
A. That's correct.

a. Is it your testimonY, as a man who
reports to Mr. Perelman, that you do not know
even an estimate of the amount of fine debt
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1 Drapkin
2 Q. Salomon?
J A. )dtof non E routef 5 wds dil iltuepeltuent
4 entity for many years, and then merged three or
5 four times. Somewhere in that change, we've used
6 an entity that either owned or was Salomon
7 Brothers. But today it's part of Citigroup. And
8 if you question is did we ever used Citigroup,
9 the answer is yes.
10 a. Well, I don't remember the date of
11 the merger so.
L2 A. I did the merger/ so I actually
13 remember it.
L4 a. When was it?
15 A. '82.
16 a. Let me turn to the -- ask you a

17 couple of questions about -- well, withdrawn.
18 MR. BEMIS: Could you mark this as
19 288 please, Miss Repofter.
20 (MS Exhibit 288, Cigar Afficionado
2I article on Ron Perelman, marked for
27 identification, as of this date.)
23 BY MR. BEMIS:
24 a. Do you have Exhibit MS 2BB in front
25 ofyou?

Page 39

1 Drapkin
2 financing that MacAndrews & Forbes Holdings, Inc.
3 or its subsidiaries have done since 1987?
4 MR. MARMER: Object to the form.
5 A. It is my testimony that every single
6 one of our companies has done some form of debt
7 financing. And you're asking me to total that
I amount for a sixteen year period for up to 50
9 companies and to guess that number. I am not in
10 the business of speculating on that number.
11 a. When you do debt financings for all

tZ of these companies, as you have described them to
13 us, do you -- have you used underwriters?
L4 A. In some cases.
15 a. Who are some of the underwriters that
16 you've used?
17 A. Almost every major name on Wall
18 Street.
19 a. So, for example, you have used Credit
20 Suisse First Boston?
2I A. Yes, sir.
22 a. Have you used Morgan StanleY?
23 A. I do not know whether we have ever
24 used Morgan Stanley for a debt financing. I
25 actually think not.

Page 41

Drapkin
A. Yes, sir.

a. If you turn to Page 18 of 19, there's
a second paragraph. And I'd like to direct your
attention there, please. You'll see it begins
"Perelman."

Are you there?
A. Yes, sir.

a. You can read the whole paragraph if
you like, but I'd like you to direct your
attention to the remarks attributed to
Mr. Perelman in this article. It states "and
then Donald Drapkin, who's been our partner -- I
mispronounced your name. I'm sorry. "Who had
been our partner at Skadden, Arps, likewise
reached a point where he was thinking about a
change of career. And I made the same speech to
him that I made to Gittis, and he joined us at
that time. He's basically our in-house strategic
thinker. He's our in-house investment banker.".

Do you see that?
A. Yes.

a. Is than an accurate statement of your
position at MacAndrews & Forbes Holdings, Inc.?

A. Yes.
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1 Drapkin
2 Q. You can set that aside.
3 Have you ever been referred to as

4 Mr. Perelman's alter ego?
5 A. I don't know.
6 Q. Let me show you a document previously

7 marked as MS 240 (handing).
I MR. BEMIS: It's been previouslY

9 marked, Miss Repofter.
10 BY MR. BEMIS:
11 a. Do you have MS 240 in front of you?

t2 A. Yes, sir.
13 a. Have you seen this article before
L4 entitled "The Richest Guy in Town"?
15 A. I don't recall.
16 a. Well, did you give a -- did you give
L7 an interview at some point to Mr. Craig,
18 C-R-A-I-G,Horowitz?
19 A. The copy of this afticle you're
20 giving me does not tell me the date, the
2I publication it's in or where it might have come
22 from.
23 a. It does on the second page, sir, if
24 you look at the footer on the second page. I'm
25 sorry, I should have given you that page. That's

Page 42 Page 44

1 Drapkin
2 done ten deals or 20 deals or 30 deals that have
J Oeeil SpecLdcurdr/ 5dy5 uuildru urdpKtft,
4 Perelman's alter ego and MacAndrews & Forbes,
5 "doesn't mean he should slow down or stop. If it
6 was only about having enough money to live, he
7 would have stopped a long time ago. But this is
8 what we do. We do deals, big deals, little
9 deals, deals."
10 Did you say that, sir?
11 A. I have no reason to doubt it, but I
t2 don't recall.
13 a. Is it an accurate statement about
L4 what you do at MacAndrews & Forbes Holdings,
15 Inc.?
16 MR. MARMER: Object to the form.
L7 a. As of this time in 1993 when this
18 article was attributed to you?
19 MR. MARMER: Same objection.
20 A. It was certainly paft of what we díd.
2l a. You can set that aside.
22 Now you attendgd the -- withdrawn. I
23 would like to now move forward to 1998, and to
24 the February board meetings of the Coleman
25 Company Inc. at which time the merger transaction-

Page 43

I Drapkin
2 November -- September 6, 1993.

3 A. And this is supposed to be - it says
4 "New York." Does that mean New York Magazine?
5 Q. That I can't tell you off the top of
6 my head, sir.
7 A. Well, I reiterate, do I remember
B whether I gave an interview to some magazine
9 eleven years ago about Ronald? I don't recall.
10 a. Well, turn to page -- to page 50 of
11 the afticle.
!2 A. Page 50. Okay.
13 a. Page 50. And below the heading which
14 reads "We will spend one billion dollars to put
15 together a real Entertainment," and it continues
16 over onto the next page.

17 A. Uh-huh.
18 a. And the paragraph that begins "but
19 Perelman," directly below there. Would you look
20 at that, please --
2t A. Yes. Yes, sir.
22 a. And tell me when you are done reading
23 the paragraph.
24 Did you make those statements that
25 are attributable to you, sir: "Just because he's

Page 45

1 Drapkin
2 that's the subject matter of this litigation was
3 considered by the Coleman Company, Inc. board of
4 directors. Are you with me timewise now?
5 A. Uh-huh.
6 Q. You have to answer yes or no?
7 A. Okay.
I Q. Now, there were at least two meetings
9 of the board of directors in February of '98 of
10 Coleman Company Inc. Do you recall that?
11 A. Yes.
LZ a. Perhaps to put this in context and
13 move it a little quicker, the dates that we've
L4 identified are February 25th and February 27,
15 1998. Does that square with your recollection?
16 A. Yes, sir.
17 a. Now, you attended both ofthose
18 meetings, did you not?
19 A. Yes, sir.
20 a. Did you attend in your capacity as a
21 director?
22 A. Yes, sir.
23 a. And you were also at that time
24 employed by MacAndrews & Forbes Holdings Inc.,
25 correct?
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DraPkin
A. Yes, sir.

^ -l -,-. - --^^¿^f -r tL^! t:*^
v. Al lu yuu r epur Ltru dL Ll lclL Lil I lc

directly to Mr. Ronald O. Perelman, correct?
A. Yes, sir.

a. At this same time of these board
meetings of the Coleman Company Inc. you were
also a director of Coleman Worldwide Corporation,
right?

A. You've shown me documents that
indicate that. I don't have a recollection.

a. Now, the board of directors meeting,
and I'm going to show you the minutes that we've
previously marked Morgan Stanley Exhibit 88, and
feel free to refer to those if they help you at
any point in the questioning.

And I hand you now what's been marked
as Morgan Stanley 88, which was previously
marked.

MR. BEMIS: And here's an extra coPY

for you today, Ron.
BY MR. BEMIS:

a. Do you have Morgan Stanley 88 in
front of you, sir?

A. Yes, sir.
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Drapkin
advised of a transaction with Sunbeam
Corporation?

A. Do you mean the entire board sitting
en masse?

a. Yes, the board of directors.
A. Then I would have to say that was

probably this meeting.

a. Did you know about it before this
meeting?

A. Yes.

a. When did you first learn of a
potential transaction whereby the Coleman company
would be merged with Sunbeam?

A. It has been discussed on and off for
a number of months. I can't give you the exact
dates.

a. Did you learn in your capaciÇ as an
officer and director of MacAndrews and Forbes
Holdings, Inc.?

A. I learned because we discuss
everything that goes on in our company. So if
you want to characterize that as my capacity as
an officer of MacAndrews, I suppose the answer is
yes.
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Drapkin

a. If you need it, if you'd like to stop
and read the minutes, I'm more than happy to let
you do that. But most of my questions are not
going to be very detailed on the minutes at this
point. So, if you need to stop, just tell me and
I'll be more than happy to let you review the
document. Is that all right?

A. Ceftainly.
a. You have the minutes for the February

25th meeting, which is shown as beginning at 4
p.m. eastern time. Was this to your knowledge
the first time that the Coleman company's board
of directors was advised of a proposed
transaction whereby the Coleman company would be
merged with Sunbeam corporation?

A. I don't recall.

a. You don't recall whether it was the
fìrst time?

A. (Indicating. )
a. . You have to answer yes or no.
A. I do not recall whether it was the

first time.

a. When do you recall the first time the
board of directors of the Coleman Company was
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2 Q. When you say "we discuss," who are
3 the "we" that you're talking about?
4 A. Mr. Perelman, Mr. Gittis, at the time
5 Mr. Slovin. Maybe Mr. Levin.
6 Q. Anyone else?
7 A. Mr. Maher might have been there. In
8 that period of time, I'm quite sure Jimmy would
t have been around.
10 a. Did this group that you've
11 identified, Mr. Perelman, Mr. Geddes [sic], Bruce
L2 Slovin?
13 A. Gittis.
t4 a. Gittis. I'm sorry. Mr. Levin,
15 Mr. Maher. Did this group usually meet in
16 Mr. Perelman's townhouse for breaKast?
t7 A. Every morning.
18 a. And you would meet about 7:30 every
19 morning for breaKast and go over what was going
20 on in the companies wouldn't you?
2I A. No.
22 a. How often did you meet?
23 A. Every morning.
24 a. Did I have the time wrong?
25 A. Yes.
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a. What was the time?
A. 8:3û.

a. Sorry.
How long would these meetings usually

last for breakfast?
A. It varied from day to day.

a. This was a set schedule though, was
it not?

A. There was breakfast available every
morning five days a week for the last 25 years or
whatever number of years it ís. I guess it's 17
years for me.

a. Was it at one of these breakfast
meetings at Mr. Perelman's townhouse -- in
New York, correct?

A. Yes, sir.

a. At his townhouse in New York that you
fìrst learned of the potential transaction
involving Sunbeam Corporation and the Coleman
Company, Inc.?

A. I have no idea.

a. If I asked you this, I'm apologizing
for asking you again, but do you remember how you
first learned as opposed to when you first

1 Drapkin
2 A. I believe so.
3 MR. BEMiS: Let me have MS 75, and
4 we'll just make sure we have the right
5 document.
6 A. Can I ask my counsel?
7 BY MR. BEMIS:
B Q. Let me get a question pending. Let
9 me show you what's been marked as
10 MS 75. And I don't have any questions on it
11 right now, but I just want to find qut if that's
t2 what you're referring to.
13 A. Well, I don't recognize this.
t4 a. So you don't recall reviewing that in
15 your deposition preparation?
16 A. No, sir.
17 a. Or seeing it either?
18 A. No, sir.
19 a. You can hand that back to me.
20 A. But I would ask -- I wanted to ask my
2I counsel a question, because it might have been in
22 a different form.
23 a. Well, that's probably -- not to be
24 rude, and I'm not trying to be rude to you, it's
25 probably best if we just do question and answer.

Page 52
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learned?

A. No.

a. Do you know, did you learn about it
in a conversation with someone or by reviewing a

document for example?
A. I have no idea.

a. Do you know of any other Coleman
Company board of directors who were aware of the
potential transaction between Sunbeam Corporation
and the Coleman Company before February 25th?

MR. MARMER: Object to the form.
A. Well, ceftainly Mr. Levin and

Mr. Slovin. Who else they might have talked to
prior to that, I think that you have copies of
chronologies done for other matters, and who knew
when, where. And I would not want to challenge
those. I don't have any contemporaneous
knowledge.

a. When you referred to "chronologies,"
did you review some chronologies in preparation
for your deposition?

A. I saw one. I didn't review it.

a. Was this prepared by Wachtell,
Lipton?
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2 If he wants to ask you a question later, I'd
3 rather do it that way.
4 A. I'm just trying to be accurate.
5 Q. I appreciate that. And, again, I'm
6 not trying to be rude. As you might know,
7 there's forms we have to go through.
I At the February 25th meeting of the
9 board of directors of the Coleman Company, Inc.,
10 were there any presentations at that meeting by
11 investment bankers?
L2 A. I recall that Credit Suisse First
13 Boston had a book, a handout which would have
t4 been typical.
15 a. Typical of what?
16 A. Any deal.
t7 a. That the investment bankers would
18 prepare some type of handout for the board?
19 A. Yes, sir.
20 a. Did -- was anything handed out at the
2t board of dírectors meeting on February 25th that
22 had been prepared by Morgan Stanley?
23 A. Not that I recall.
24 a. Was there any representative of
25 Morgan Stanley at the meeting?
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2 A. Not that I recall.
3 Q. Was the February 25th boarcl meet¡ng
4 the fìrst time that the independent members of
5 the board of directors were told of a potential
6 transaction between Sunbeam and the Coleman
7 Company?
B A. The same answer that I gave You
9 before.
10 a. You don't know?
11 A. That there was a chronology floating
12 around that was -- prepared more
13 contemporaneousfy, that would have more accurate
L4 information than my recollection.
15 a. And, again, you did see this
16 chronology during your deposition preparation?
L7 A. Again, I saw a chronology. The one
18 that you handed me did not look familiar to me.

19 MR. BEMIS: Miss Reporter, would you
20 mark this as L73, please.

2L (MS Exhibit l73,"Project Laser"
22 chronology, marked for identification, as of
23 this date.)
24 BY MR. BEMIS:
25 a. Do you have exhibit MS 173 in front

Page 56
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2 favor of the merger, correct?
J ¡\. Ie5r5lt.
4 Q. Was there any -- was there a

5 presentation by an investment banking firm at
6 that meeting?
7 A. I believe Credit Suisse First Boston
I was at that meeting.
9 Q. And did Credit Suisse First Boston
10 make a presentatíon to the board members?
11 A. I believe so.
L2 a. Did anyone from Morgan Stanley attend
13 the meeting?
74 A. No, sir.
15 a. Were there any documents handed out
16 to the directors from Morgan Stanley?
L7 A. No, sir.
18 a. Did the board of directors vote
19 unanimously for the transaction?
20 A. Yes, sir.
2t a. Were any of the board members to your
22 knowledge told how to vote?
23 A. I don't understand the question.
24 a. Just that. Did they exercise -- let
25 me try it this way. Did they exercise their own
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2 of you?
3 A. Yes, sir.
4 Q. Is this the chronologY that You
5 looked at?
6 A. No.
7 Q. Okay. You can hand that back to me'
B Do you recall what this chronology
9 looked like at all; how many pages for example?
10 Did it have a heading on it or anything at all?
11 A. I don't recall a heading. It had
LZ smaller type. And it was in a different -- it
13 didn't have a letter. Maybe it's the same one as
14 you showed me, but wíthout the letter.
15 a. Without the letter.
16 Let me go forward now to the second
L7 board meeting at which we, I think, placed it
18 February 27, 1998. Do you recall that meeting?
19 A. Yes, sir.
20 a. And you did attend that as a
2l director, correct?
22 A. Yes, sir.
23 a. And you -- that was the meeting that
24 the board of directors voted -- withdrawn. On
25 February 27th, the Coleman board did vote in
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2 independent business judgment or were they given

3 instructions how to vote?
4 A. I am not aware of any director that
5 was instructed to vote any pafticular way.
6 Q. Were you told how to vote?
7 A. Course not.
I Q. Like Frank Gifford, did you tell him
t how to vote?
10 A. Course not.
11 a. How about Ann Jordan, she was there,
12 right?
13 A. Yes. Either there or by phone. I
t4 don't recall.
15 a. Did you tell her how to vote?
16 A. Ofcourse not.
t7 a. Did Mr. Perelman tell anybody how to
18 vote?
19 A. Of course not.
20 a. So all of the directors, relying on
2t the information that they had, voted using their
22 own independent business judgment whether this
23 was in the best interests of the shareholders of
24 the Coleman Company, correct?
25 A. Absolutely.
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Drapkin

a. At least as to those directors who
-^----^- -! 

!L^
were l¡rst fìeanf lg dI)uul Llle lnef get dL Ule
meeting, the information that they were provided,

was provided by - withdrawn.
The information that was provided at

both meetings, February 25th and February 27th,
that consisted of information by Credit Suisse
First Boston, correct?

A. There was a presentation by Credit
Suisse.

a. I think you said there was also a
handout of some kind, correct?

A. Yes, I believe so,

a. And did you -- strike that. Did the
board of directors receive a presentation from
its legal advisers?

A. I'm quite sure we did, but I don't
recall it.

a. Do you recall that the Coleman
Company did have a legal advisor in the
transaction?

A. Of course. I just don't remember. I
don't remember if it was Wachtell. I assume it
was Wachtell.

Page 58
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2 A. I would hope not.
I 

^ 
t^t-^ ^&L^- !L-- tL^..,-:g^-J V. Vvcts -- ULI lel Ll lcll I Ll lË VVI ILLË| ¡

4 materials that you recalled Credit Suisse First
5 Boston preparing, do you recall any other written
6 materials being handed out at the February 25th
7 board meeting?
I A. I don't recall.
9 Q. Now let's move forward to the 27th
10 board meeting. Do you recall any legal
11 presentations at that meeting?
12 A. I'm sure -- I don't have the minutes
13 in front of me.
L4 a. Let me give you those. I should have
15 given them to you, I apologize. I have them,
16 too.
17 I hand you what has been marked as

18 Morgan Stanley 118.
19 And do you have MS 118 in front of
20 you?
2l A. Uh-huh.
22 a. That's a yes, right?
23 A. Yes, sir.
24 a. Okay. These previously have been
25 identified as the minutes of the board of
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THE WITNESS: IS thAt COrrCCt?

MR. MARMER: He does not want me to
provide the answer --

BY MR. BEMIS:

a. When you say "Wachtell," you mean the
law firm Wachtell, Lipton?

A. Yes.

a. Were there presentations --
withdrawn.

At the February 25th meeting -- and
you can look at the minutes if you like -- was
there a presentation by an attorney representing
the Coleman Company?

A. Yes.

a. And who was that?
A. Well, assuming these minutes that you

have accurately -- given me are the accurate
minutes, then that would be Adam Emmerich of
Wachtell, Lipton.

a. Were there any presentations by any
attorneys representi ng Sunbeam?

A. I would think not.

a. Any presentations by attorneys
representing Morgan Stanley?

Page 61
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2 directors of the Coleman Company, Inc. on
3 February 27, L998. Have you seen these minutes
4 before?
5 A. I might have looked at them.
6 Q. In your deposition preparation?
7 A. I might have. I don't recall.
B Q. How long by the way did you spend
9 . preparing for your deposition?
10 A. I don't know, two hours,
11 two-and-a-half hours. Something like that.
tZ a. Did you do that yesterday?
13 A. Yes, sir.
t4 a. Now in -- at the meeting, now turning
15 to February 27th,I think the quest¡on that was
16 pending when I showed you the minutes, was there
17 a presentation by attorneys, so --
18 A. The answer is yes.
19 a. Was that the attorneys from Wachtell,
20 Lipton again?
2L A. Yes.
22 a. And they were the -- stillthe
23 attorneys for the Coleman Company, correct?
24 A. They were the shareholder -- they
25 were counsel to both MacAndrews and Coleman.
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Drapkin

a. And there was -- was there a further
presentation by Credit Suisse First Boston?

A. Yes, sir.

a. Were there any written materials
handed out at the meeting to the directors?

A. Yes, sir.

a. And what materials were handed out to
the directors?

A. The First Boston presentation, and I
imagine that we all would have received copies of
the proposed resolutions.

a. When you say "the proposed
resolutions," there are resolutions attached to
the minutes, do you see those?

A. Correct.

a. Is it your understanding --
withdrawn.

Is it your recollection that the
resolutions in draft form were handed out to the
directors at the meeting?

A. That would have been standard
operating procedure.

a. In advance of the board of directors
meeting, was there a package of materials
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2 A. I don't recall.
3 Q. Did you read the merger agreement
4 before you voted to approve it?
5 A. I'm sure I read a synopsis of the
6 merger agreement or scanned the merger agreement
7 myself since I spent many years wriUng them.
I Q. Was there a synopsis of the merger
9 agreement prepared for the directors at either
10 meeting?
11 A. I don't recall. There's a summary of
t2 the proposed transaction.
i3 a. In writing?
14 A. It's attached to the minutes you
15 handed me.
16 a. What's attached to the minutes?
17 A. Yes.
18 a. Anything beyond that?
19 A. Not that I recall.
20 a. At the February 27fh meeting, and
2I still focusing on that, Credit Suisse First
22 Boston made a presentation for the second time to
23 the board, right?
24 A. Correct.
25 a. Were there written materials handed
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2 prepared for the directors for them to review
3 when they came to the meeting?
4 A. I don't recall.
5 Q. Is that standard procedure in your
6 experience?
7 A. It is very often the case that we
8 would receive a copy of an agenda and/or proposed

9 resolutions. On the other hand, this was 48
10 hours after the last board meeting and there
11 might not have been time for that.
tz a. Was there a package of materials
13 prepared for the directors for the February 25,
t4 1998 Coleman company board of directors meeting?
15 A. I don't recall.
16 a. Was the merger agreement that was
L7 eventually executed by the Coleman Company, Inc,
18 as one of the parties, was that present at the
19 meeting?
20 A. I would imagine that somebody had it.
2L a. Well, did the directors have it so

22 they could review it?
23 A. The actual full copy of the merger
24 agreement?
25 a. Yes, sir.
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2 out by Credit Suisse First Boston at the meeting?
3 A. I assume there was another package,
4 yes.
5 Q. Well, when you say you assume there
6 was, do you have a specific recollection as you
7 sit here today that there was a package?
I A. I reviewed a document yesterday that
9 looked like the deck of cards that First Boston
10 did.
11 a. When you say the "deck of cards," you
12 mean by like an eight-and-a-half by eleven piece
13 of paper, like a Power Point presentation?
L4 A. Exactly.
15 a. Alk/a a deck now in our business?
16 A. Yes.
17 a. Let me show you what's previously
18 been marked as MS 197, which has a cover page
19 "Credit Suisse First Boston."
20 A. Uh-huh.
2L a. is this the deck you're referring to?
22 A. I don't understand the questicn.
23 a. Maybe I misunderstood you. I thought
24 you said there was at one of the meetings, and I
25 think you were placing it at the 27th, a deck -
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1 Drapkin
2 a deck ofcards I think you referred to it, that
3 C¡'edit Suisse First Boston prepared. Is this ii?
4 MR. MARMER: Object to the form.
5 A. I don't know which meeting -- this
6 says February 25. I don't recall if this was
7 given out at the 25th, the 27th. It is one of
8 the presentations -- it looks like one of the
9 presentations that First Boston would have handed
10 out.
11 a. Is this document, MS 197, one of the
t2 documents that you reviewed yesterday in
13 preparing for your deposition?
14 A. Actually, it doesn't look like the
15 one that I looked at. If you notice also, this
16 says February 25th at 7:4L p.m.
t7 That would have been way after the
18 board meeting. So maybe this was the one for the
19 27th. I don't know.
20 a. That is -- that is an inference one
2L can draw from it, but I'm asking you. I'm not
22 trying to tell you the answers --
23 A. I don't recall which one is which. I
24 don't see the deal page that shows the ratios.
25 a. Let me show you what's been marked in

Page 66
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2 MacAndrews & Forbes Holdings, Inc. or it's
3 subsidiary companies, however the Coleman stock
4 was held at any moment in time as of the date of
5 these meetings, that they would exchange
6 approximately 44.1 million dollars of -- excuse
7 me, not dollars but shares of Coleman stoc( for
8 approximately 14.1 million shares of Sunbeam
9 common stock as part of the transaction; is that
10 correct?
11 MR. MARMER: Object to the form.
12 A. I'll take your word for it.
13 a. Look at the summary of the
14 transaction on page 1.

15 A. That's what it says.
16 a. And in addition, MacAndrews and
t7 Forbes Holdings, Inc. or its subsidiary companies
18 as the case may be, would receive approximately
19 $160 million in cash, correct?
20 A. That's what the document says.
2L a. Well, you were at the meeting. I'm
22 asking you now as a member of the board of
23 directors.
24 A. I don't remember the exact numbers,
25 but it roughly sounds correct.

Page 68
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2 a previous deposition as MS 112. Please take a
3 look at that.
4 A. Yeah, this looks more like what I
5 looked at yesterday.
6 Q. Now you're referring to MS 1i2 as one
7 of the documents you believe was discussed at one
I of the two board of directors meetings?
9 A. Yeah.
10 a. Was this document, MS 112, used at
11 the February 25th or the February 27th meeting or
tZ both?
13 A. I would think it would be the 27th.
t4 a. And why do you say that?
15 A, Because I think this has got the
16 right exchange ratio.
17 a. And when you're referring to the
18 exchange ratio, are you referring to the fìgures
19 which appear on page - thafs Page 2 of the
20 document, but it's numbered page 1 in the
27 upper-right-hand corner?
22 A. Correct. But I could be confused.
23 a. Now as I understand the -- what the
24 board was being told by Credit Suisse First
25 Boston that in the -- in the transaction,

Page 69
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a. And another part of the consideration
flowing to MacAndrews and Forbes Holdings, Inc.
and its subsidiary companies, as the case may be,
was an assumption of debt by Sunbeam Corporation,
correct?

A. I believe so.

a. And according to the, again, page 1

of Morgan Stanley 112, there were -- there were
two sets of notes that were being assumed, a
first and second priority notes; is that correct?

A. That's what it says.

a. Well, you voted on the transaction,
so now I'm asking you as a director of the
company who voted on this for the shareholders.

Is that correct?
MR. MARMER: Object to the form.

A. It is correct that they're assuming
some notes. Whether the 496 and 525 are the
exact numbers, taking the document at face value,
I don't recall eight years later what the exact
numbers were.

a. Okay. Well, taking it at face value,
assuming that these figures are correct from
Credit Suisse First Boston, and there was an
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2 assumption of debt of -- if my math is correct,
a Ar ^ar ^^^ ^^^. i^ +^^t ^^,,^*1J +rru¿rluvu/uvu, t> LildL Lvt t ËLL:

4 MR. MARMER: Object to the form.
5 A. That's what it says.
6 BY MR. BEMIS:
7 Q. Well, did you as a director, did you
B vote for that?
9 MR. MARMER: Object to the form.
10 BY MR. BEMIS:

11 a. On behalf of the Coleman Company --
t2 A. Again, I voted in favor of the
13 assumption of the first and second priority
14 notes. I can't remember the exact numbers. If
15 your math is right, it's right.
16 a. So in total, the consideration -- the
t7 consideration that flowed to MacAndrews, and that
18 is on page 1 of MS 112 --
19 A. I'm a little confused because if you
20 look at page 2, the accreted value of the zero
21 coupons are at 521 -- 525, rather, which is the
22 same number as on page 1. But the 496 number
23 does not appear in the total consideration. So I
24 don't know where the 496 comes from.
25 a. Well, I'll get back to that in a

1 Drapkin
2 notes of CLN Holdings Inc.?
3 A. I just don't remember.
4 Q. Let me show you what's been marked
5 as--
6 MR. MARMER: Mr. Bemis, at some point
7 be thinking about where is a good breaking
8 point.
9 MR. BEMIS: Oh, that's fair. Let me
10 just finish this.
11 BY MR. BEMIS:
tZ a. If you take out279. It's probably
13 the very thickest one at the bottom of the pile,
14 please. That for the record is the Coleman
15 Company, Inc. Notice of Merger and Appraisal
16 Rights and Information Statement, which if you
17 look on Page 2 is dated December 6, 1999. Is
18 that what you have in front of you?
19 A. Yes.
20 a. Now, if you'll turn to page 11 of the
2t document, which is in the summary section. Look
22 under the M&F transaction, and the second
23 paragraph, if you will. And read that to
24 yourself and tell me when you're done.
25 A. Right. Exactly.

Page72
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2 second with you.
3 A. Maybe it's the 40, less the cash. I
4 mean, I just it's eight years ago. I don't
5 remember the exact numbers.
6 Q. Well, do you remember that there was
7 an excess of one billion dollars of assumed debt
8 that was part of the consideration flowing to
9 MacAndrews as stated on Page 2 -- excuse me, page

10 1 of MS 112? And I'm looking at the chaft --
11 A. I'm a little confused --
\2 MR. MARMER: Just one moment. I
13 object to the form of the question.
t4 A. I'm a little confused because of page
15 2.
16 BY MR. BEMIS:
t7 a. What is your confusion?
18 A. What the total amount of assumed debt
19 was and where it was. I know what the 525 was.
20 I'm a little confused about the 496.
21 a. What was the 525?
22 A. I assume those were the LYONS.

23 a. And the first and second notes,
24 weren't those first and second notes -- and I
25 could be wrong on this, but weren't those second
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2 Q. And those are indeed the figures
3 rounded, if you will, that appear in the MS 112,
4 which is the presentation by Credit Suisse First
5 Boston?
6 A. I don't believe that's correct.
7 Q. Where am I incorrect?
8 A. The $525 million was MacAndrews &
9 Forbes' consideration, the assumption of the
10 parent debt.
11 a. Right?
tZ A. I believe the 496 was Coleman, Inc.
13 debt, the operating company. And that was owed
14 by the operating company, which is owned a

15 hundred percent by MacAndrews & Forbes and the
16 rest of the public shareholders, not MacAndrews
17 and Forbes. That's why I was confused when you
18 keep asking me the question. I don't believe the
19 parent holding company had more than 525 million
20 debt. You previously offered me a document --
2I and i don't mean to be conducting your deposition
22 -- MS 24L, which is the LYONS. And the total
23 there was 600 face value, which I assume when
24 this document is referring to the $525 million
25 worth of accreted value, it is referring to this
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Page 74
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2 Coleman escrow LYONs issue. I believe that the

- 
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4 that's what I'm guessing from the documents that
5 you've handed me.
6 Q. I think that you may be correct in

7 that. So let's go back and see if we can get it
I fìxed, and then we'll take a break. In terms of
9 the consideration that is listed under the
10 MacAndrews consideration and the Credit Suisse

11 First Boston, there is the consideration in the
L2 form of the Sunbeam shares, correct?
13 A. Correct.
t4 a. And that's about 14.1 million shares
15 rounded up, correct?
16 A. Plus the cash.
L7 a. And then there's the cash to
1B MacAndrews of $160 million, correct?
19 A. That's what it says here.
20 a. And then Sunbeam assumes debt of the
2L $525 million, which you believe is the LYONs debt
22 that we discussed earlier, correct?
23 A. Uh-huh.
24 a. You have to answer yes or no.
25 A. Yes, sir.
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1 Drapkin
2 A. Once again, turn to page 2.
t 

^ ^l-^.,1J V. Vr\c¡y r

4 A. "Total Consideration to be Paid to
5 Coleman Shareholders." There are the shares to be
6 issued, okay?
7 Q. Uh-huh.
8 A. There's the cash to be issued. There
9 are the zero coupon debt, which we now -- now
10 shown to be the accreted value on March 15th,
11 which was I guess the estimated closing date at
L2 that time of 525 million; whatever they had to
13 pay out the option holders. So for the common
L4 equity they were paying 1,583,000,000, which
15 would included $525 million for the assumption of
16 debt. Then there's net debt underneath that.
t7 a. Right.
18 A. Which is here Coleman's management
19 estimate of the year-end debt of t997,less 90
20 million they expected from the sale of one of the
2L units. Well, if you add the 2140 and the 525, you
22 get very close to the number that you just gave
23 me for the debt assumed by Sunbeam when they did
24 the transaction. But far be it for me to do your
25 homework.
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2 Q. And then there is debt of the Coleman
3 Company, $497 million?
4 A. No, no. I think what this is saying,
5 that the first and second priority notes on
6 November 15,7997 had an accreted value of 496,
7 which was growing to 525 on May 15, 1998. That I
B believe is the correct reading of that -
9 Q. Now I understand.
10 A. And you do not add 496 and 525. It
11 might have been nice for us to get an extra half
LZ a billion dollars, and we wouldn't have to have
13 this lawsuit because úve would have known all the
14 facts, but in this case, I don't believe those
15 are additive. Sorry. And that's why I was
16 confused. I was just trying to be accurate.
17 a. Well, then can you explain, I mean,
18 I'm confused then. It does state in the
19 Coleman's Company's statement it fìled with the
20 SEC that Sunbeam did assume one billion sixteen
2L million in debt of Coleman and its parent
22 corporations?
23 A. That's correct.
24 a. Including 497 million debt of
25 Coleman?
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2 Q. Okay. When I say "okay," I hear your
3 explanation. I don't necessarily accept that's
4 what happened -
5 A. I'm trying to re-create it for you.
6 I'm just trying to be accurate.
7 Q. I appreciate how accurate you're
8 trying to be --
9 A. This is eight years ago, and I'm
10 trying to put it back together in twenty seconds.
11 MR. BEMIS: Okay. Let's take a break
12 here.
13 THE VIDEOGMPHER: The time is 11:17
t4 a.m. and this completes tape number 1.

15 (Recess taken.)
16 THE VIDEOGRAPHER: ThC tiMC iS 11:33
17 a.m. and this begins tape number 2.

18 BY MR. BEMIS:
19 a. All right. Back on the record.
20 Would you please look at 241 again.
2! I think that should be right off to your right.
22 A. Yes, sir.
23 a. Now, the instruments that are
24 referred to in this document, the senior secured
25 first priority discount notes due 2001, and the
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senior secured second priority discount notes due
2001, are those the same instruments that you see
referred to on page numbered 1 of the Credit
Suisse First Boston materials, MS 112, under the
"Description" column?

A. I assume they are.

a. Okay. Now Coleman Escrow Corporation
eventually changed its name and it became CLN

Holdings, right?
A. I take your word for it.
a. If you don't know, you don't know.

Now, in addition to the -- I may just
be confused as to this, and you can hopefully
help me out. Are the senior secured first
priority discount notes or the second security
priority discount notes, both of which are
referred to in MS 241, are those the same things
as the liquid yield option notes due 2013?

That's what it says on the page.

Which page now are you referring to,

241, the first page.
Where are you reading from?
In the second paragraph, starting

7
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Drapkin

a. It may well be, but I'm far enough
along that I've now got my question answered. If
you want to take a look at it, go ahead.

A. No, it's just that you had me
confused by talking about the LYONs.

a. I wasn't trying to confuse you.
Sorry.

A. I know you weren't trying, you just
had that effect.

a. Okay. But I am correct that the
LYONs that we've been referring to are an
instrument, even though they were or were not
retired, that was an instrument due 2013, and
these --

A. I have no idea when the LYONs were
due.

a. Well, it says that on the first page
of the document.

A. Well, I missed that, but that's fine.

a. So the LYONs are a debt instrument.
And the two discount notes that are on the front
page of MS 241, those are different debt
instruments as well, correct?

A. That's correct.

Page 79
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"the notes are being offered."

a. Risht.
A. "The retirement of the LYONs is

expected to occur in a series of transactions,
including an exchange-over by Coleman Worldwide,
and subsequent redemption by Coleman Worldwide on
May 27th of all LYONs and outstanding."

So I guess they're not. I guess

these are the notes that replaced the LYONS.

a. To the extent that they were
replaced. The LYONs due 2013 are a different
debt instrument from the senior secured first
prioriÇ discount notes and the second senior
secured -- excuse me, senior secured second
priority discount notes due 2001, correct?

A. On the face of it, these look like
zero or what we would call zero coupon holding
company notes. And we use these to retire the
LYONs. But -- and it's all here on the next
page. I don't know why we're goÍng through it.
I just don't remember the chronology.

a. All right. I think you can set that
aside for right now,

A. It's all here on the second page.
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2 Q. Okay. You can set that aside.
3 At the time of the closing, was --
4 excuse me. At the time the merger agreements
5 were executed, and they're dated as of February
6 28,1998, was the Coleman Company indebted to any
7 companies affiliated with Mr. Perelman?
I A. I don't recall. I would add to that,
9 there are ceftifìed financials in the Coleman
10 financial statements that were included. And
11 some number of these documents would show that.
12 a. Do you have 166 in front of you?
13 We'll give you 166. I hand you what's been
t4 marked as Exhibit 166 : excuse me, Morgan
15 Stanley 166, which is the offering memorandum for
16 the zero coupon senior subordinated debentures
L7 due 2018 that were issued in connection with the
18 Coleman/Sunbeam transaction. Now attached --
19 strike that. Have you seen this document before?
20 A. No.
2L a. And you were referring to some
22 audited financial statements. And I think if you

23 look at page F -- look at F 27, which are the CLN

24 audited financial statements.
25 A. F 27?
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a. F 27. Uh-huh.
A. Yeah.

a. And CLN Holdings and subsidiaries
included the Coleman Company, correct?

A. It should.

a. And Worldwide, right?
A. I assume so.

a, And I want you to look at the long
term debt for December 31, L997 . Do you see
that?

A. Long term debt?

a. Uh-huh.
A. You mean the 980?

a. $980,000,447.
A. Okay.

a. What does that represent?
A. I don't know. I'd have to look at

the footnotes.

a. okay.
A. Consolidated I guess it would

probably include these notes plus whatever the
operating company debt was.

a. Well, it would include all of the
debt of CLN consolidated up from Coleman Company

Page 84
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A. No, I'm just making that assumption.

a. Okay. Let's go back to my question
then. What is the long term debt of $980,000,447

A. Would you like to know?

a. Yeah.
A. Yeah. Sure. 7.260 senior notes due

2007 in the amount of $200 million -
a. Where are you reading from? A little

slower for the Court Reporter and for me. Where
are you reading from?

A. The Court Reporter doesn't have to do
this. Page F 39 wíll give you a list of what
that $980,000,447. It's usually -- any audited
financial statements will give you a break down
of long term debt. Since it's in your client's
document, I'll defer to you on this.

a. Well, but it may be in my client's
document, but this is a CLN Holdings audited
financial statement that's attached pursuant to
the auditors for CLN Holding.

MR. MARMER: Excuse me. There's no
question pending.

MR. BEMIS: Allright.
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2 being if you will the bottom of the operating
3 company up through the holding companies through
4 CLN, right?
5 A. It should.
6 Q. And we know that some of the debt
7 that had been issued is the senior secured fìrst
I priority discount notes that we talked about,
9 correct?
10 A. Yes.
11 a. And the seconds that we talked about,
12 right?
13 A. Yes.
14 a. And we know there were the LYONs of
15 2013 that in some amount, whether they had been
16 redeemed or not, those are still outstanding?
t7 A. No.
18 a. No what?
19 A. The purpose ofdoing the zero coupons
20 or whatever these first and second priorities
2l were, if I'm reading this correctly on page 2,
22 was to retire the LYONS.

23 a. Is it your understanding it had all
24 been retired by the date of the merger documents,
25 December 27, L99B?

Page 85
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2 BY MR. BEMIS:
3 Q. Do you see the liquid yield option
4 notes listed there?
5 A. Yes. There's a tag end amount. I'm
6 reading the foot note on page F 41 which tells
7 you why they're out.
I Q. Well, will you at least agree with
9 me, sir, that whatever may have been paid or --
10 withdrawn.
11 Would you agree with me that the
12 outstanding debt, at least as presented in the
13 audited financial statements of CLN Holdings as
14 of December 31, L997, was $980,000,447?
15 A. According to this document, correct.
16 a. And isn't it a fact, sir, that in the
t7 consideration that was paid to the MacAndrews
18 group as a consequence of the merger agreement
19 dated February 28th of 1998 that the long term
20 debt of CLN Holdings was assumed by the Sunbeam
2I Corporation? .

22 A. No.
23 a. Which portion was not assumed?
24 A. That's not your question.
25 a. Well, assume that is my question.
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A. But MacAndrews & Forbes did not

receive $ 980 million. You keep asking that
question.

a. Let me try again. Maybe we can't
answer it and we have to ask somebody else.

Under the terms of the February 28,
1998 merger agreement, not necessarily the
Coleman agreement but the CLN merger agreement
with Sunbeam, the holdings agreement --

A. Got it.
a. Am I correct that Sunbeam assumed the

debt of CLN Holdings Inc. as of the date of the
closing?

A. CLN Holdings and its subsidiaries.

a. And its subsidiaries.
A. That's correct.

a. As of at least December 31, 1997, the
amount of that outstanding debt, according to the
certifìed financial statements, is 980,000,447 --
excuse me, $980,000,447; is that right?

A. Yes.

a. In addition to the assumed debt,
whatever the fìnal figure was as of the date of
the closing on March 30th of 1998 - you would

1 Drapkin
2 A. Ask me the question again.
a õ\/ itn ñr^rla.J D¡ I'Ù\. ÞËt'trJ.
4 Q. As of the date of the closing --
5 A. March 30, 1998.
6 Q. -- CLN Holdings Inc. or one of its
7 affiliates received consideration of 160 million
8 in cash?
9 A. That is what the First Boston
10 presentation says we were supposed to receive,
11 and I assume that is what happened.
12 Q: And indeed if we were to look at MS

13 93, which is the actual merger agreemenÇ this
t4 will get it softed out and beyond this point --
15 if you will look at page I -- withdrawn.
16 First, let me just make the record
L7 clear that you do have in front of you Exhibit MS

18 93 previously marked, correct?
19 A. Yes, sir.
20 a. And this is the agreement and plan of
2I merger among Sunbeam Corporation, Laser
22 Acquisition Corporation, CLN Holdings Inc. and
23 Coleman (Parent) Holdings, correct? And if you

24 want to check the signatures on the bacÇ I think
25 Mr. SchwarÞ signed this one.

Page 88
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2 agree with me that was the date of the closing,
3 March 30, 1998?
4 A. Yes, sir.
5 Q. Was there any, to your knowledge,
6 material adjustment upward or downward in the
7 amount of CLN Holdings Inc.'s consolidated debt
B as reflected on the financial statements?
9 A. I don't know what you mean bY

10 material. They were normal accruals.
11 a. I mean, was there like a $500 million
L2 reduction in the debt between the end of the year
13 1997 and March 30th, anything like that?
14 A. Not to my knowledge.
15 a. In addition to the assumption of debt
16 then at the closing, which we know was
17 980,000,447,000, at least as of LLl3tl97, CLN
18 Holdings or it -- received 160 million in cash,
19 right?
20 MR. MARMER: Excuse me, have you
2L finished?
22 MR. BEMIS: Yeah.
23 MR. MARMER: Is that your question?
24 I object to the question; misstates the
25 record evidence.

Page 89

1 Drapkin
2 A. Okay.
3 Q. Look at page 8.
4 A. Yes.
5 Q. Under heading section 3.1 (a) (i), do
6 you see that?
7 A. Uh-huh.
I Q. You have to say yes or no.
9 A. Yes, sír.
10 a. The cash consideration paid is shown
11 here as $159,956,765, correct?
LZ A. That's what it says.
13 a. And rounding that up, would you
t4 assume that's the $160 million referred to in MS

15 tt2by Credit Suisse First Boston?
16 A. I would indeed.
L7 a. Al right. Now, the third part of
18 the consideration, ifs in addition to the
19 assumption of debt that we've talked about and
20 the cash, was the issuance of Sunbeam shares,
2t conect?
22 A. Correct.
23 a. And according to Credit Suisse First
24 Boston that was about 14.1 million shares,
25 correct?
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2 A. Correct.
3 Q. And that is consistent is it not with
4 the merger agreement, MS 93, at again section
s 3.1(aXi)?
6 A. Yes, sir.
7 Q. All right you can set that aside.
I Now, at the time of the closing,
9 March 30, 1998, when the consideration we've been

10 discussing was paid by Sunbeam Corporation, the
11 Coleman stock that was outstanding - do you

t2 recall that stock?
13 A. Uh-huh.
14 a. It was about 44 million shares?
15 A. When you say "Colemanr" I assume you
16 mean the publicly-traded company, Coleman Inc.?
L7 a. That's a fair question. The stock
18 that CLN Holdings Inc. or its subsidiaries,
19 because I think it may have actually been held by
20 Worldwide at this point, but I'm not sure. That
2L stock represented about -- was it 44 million
22 shares?
23 A. You're asking me about how manY
24 shares were outstanding --
25 a. That's a terrible question. No, that

Page 92
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2 whatever the number is --
3 Q. Just confirm what it is.

4 A. Actually, this says -- I don't know,
5 where was your Sunbeam -- if you go back to the
6 Sunbeam financial statements, it will give me the
7 total number of shares outstanding. And this
I says MacAndrews & Forbes has,14.1 million CLN

9 shares. That's probably correct.
10 The reason you're getting screwed up
11 is CLN was the ticker I believe for Coleman.
12 a. Yes, I know --
13 A. So you keep talking about CLN

L4 Holdings, which is an up top company which
15 MacAndrews owns, while CLN is the publicly-traded
i6 symbol for Coleman on the New York Stock
L7 Exchange.
18 a. That I did fìgure out a couple of
19 weeks ago. I appreciate that. But I am
20 referring now to the Coleman stock that was held
2t by CLN Holdings inc. or its direct subsidiaries.
22 A. Well, stop saying "direct
23 subsidiaries." That includes publicly owned --
24 that includes Coleman. I don't know what Coleman
25 had of its own shares in the treasury and the
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2 isn't what I'm asking you -
3 A. -- publicly owned -- I don't know what
4 you're asking me.
5 Q. That's a fair question. Let me try
6 again. At the time of the closing on March 30,
7 L998, CLN Holdings or its affiliates owned a

8 number of shares of the Coleman Company Inc.
9 common stock, correct?
10 A. Yes.
11 a. And it was about 44 million shares?
12 A. And I'll ask the question again. CLN

13 Holdings would include publicly-traded Coleman.
t4 I don't know what shares were in Coleman's
15 treasury. You've asked the question Coleman and
16 its affiliates. That would include
L7 publicly-owned Coleman. So I don't understand
18 the question you're asking. If you're asking how
19 many shares were outstanding in Coleman Inc. that
20 were owned, if you will, by MacAndrews & Forbes
2I entities, that's a number I could look up..

22 a. How many shares of the Coleman
23 Company Inc. common stock were owned by
24 MacAndrews & Forbes entities?
25 A. I think that's your 44 million or

Page 93
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2 rest. I mean, you're asking a question --
3 Q. Who owned the 44.1 million shares of
4 Coleman stock at the time of the meeting before
5 the closing --
6 A. My understanding is from this
7 document it was owned by Coleman Worldwide, which
I is a MacAndrews & Forbes company.
9 Q. Let's then focus on that 44.1 million
10 shares held by Coleman Worldwide immediately
11 before the closing on March 30, 1998. Are you
L2 there?
13 A. Yeah, sure.
t4 a. Were any of those ,14.1 million shares
15 pledged as security for indebtedness?
16 A. I would imagine that they were
L7 pledged somehow to the zero -- I'm sorry, to the
18 priority notes that you gave me the prospectus
19 for since they are called 600 million face amount
20 of senior secured first priority discount notes.
2L I imagine if you give me time and I read this, I
22 will find out there were shares pledged.

23 a. Let me show you --
24 A. Twenty-six million shares of Coleman
25 Company Inc. -- of Coleman common stock. So the
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Drapkin
answer to your question is yes, there were
apparently shares pledged to those notes.

a. Well, as of the date of the -- as of
the date of the closing, March 30, 1998, were all
or substantially all of these 44.1 million shares
of Coleman stock pledged to secure debt?

A. I don't know the answer to that.
a. Let me show you what's been marked as

MS 239.
MR. BEMIS: Ms. Reporter.
(MS Exhibit 239, information

statement dated 3/38/98, marked for
identification, as of this date.)

BY MR. BEMIS:

a. Turn to page -- withdrawn.
Do you have MS 239 in front of you?

A. Yes, sir.

a. This is an information statement
dated, if you look at the last page, March 18,
1998 --

A. Right.

a. -- by the Coleman Company Inc., which
was printed -- I believe it was printed from
Edgar, but I'm not positive of that.
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2 say, substantially all of the shares are or from
3 ti¡'ne to time rnay be. So you're asking me to tell
4 you what they were on that date. I don't know.
5 Q. On that date being March 18, 1998?
6 A. That's the date you asked me, yeah.
7 Q. That's correct.
B As a result of the transaction, the
9 closing on March 30, 1998, the MacAndrews group
10 did receive Sunbeam stock as we've discussed,
11 right?
L2 A. Yes.
13 a. And that stock came -- without --
t4 withdrawn.
15 At the time of the receipt of the
16 stock, was that stock in any way pledged to cover
L7 any indebtedness?
18 A. I have no idea.
19 a. Have you ever heard that it was
20 pledged as of that -- as of the date of its
2l receipt?
22 A. I don't recall. We have loan
23 agreements. Could it have been somehow swept
24 into them? I have no idea.
25 a. I misunderstood your answer. When

1 Drapkin
2 If you'll turn to page L7.
3 A. Yes, sir. This says those shares
4 pledged.
5 Q. Well, if you look at -- withdrawn.
6 Please look at note 1.

7 A. I'm reading it.
B Q. And does it not indeed provide that
9 by -- "that substantially all of the shares owned
10 are pledged to secure obligations of Coleman
11 Worldwide and CLN Holdings, and shares of
L2 intermediate holding companies are or from time
13 to time may be pledged to secure obligations of
t4 MacAndrews & Forbes Holdings Inc. or its
15 affiliates"?
16 A. Okay.
L7 a. So am I correct then that these
18 shares that we -- the 44.1 million shares that we
19 were speaking of were indeed pledged at this
20 time?
2t MR. MARMER: Objection to the form of
22 the question.
23 A. I have no idea.
24 a. Why is it that you have no idea.
25 A. Because the words of this footnote
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2 you say it may have been, the stock once received
3 by -- by the MacAndrews group --
4 A. Correct.
5 Q. -- it could have been as you put it
6 swept into some other instrument or debt
7 obligation of that group --
I A. Possibly.
9 Q. But as you sit here today, you're not
10 aware of that?
11 A. No.
12 a. When Sunbeam delivered the stock to
13 the MacAndrews group, as we've been using that
t4 term, it was not encumbered with any pledge by
15 Sunbeam though, right?
16 A. I think all of those pledged were
t7 probably removed. Although the time period --
18 the discovery of the fraudulent financial
19 statements occurred quickly thereafter. So the
20 Sunbeam stock was rendered not much of an asset
2L that you would use for security or anything.
22 a. Setting that issue aside, I just want
23 to know at the moment of closing as far as you
24 know when the stock was received by the
25 MacAndrews groupr it wasn't subject to any pledge
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1 Drapkin
2 on behalf by Sunbeam?
3 A. Cedainly not that i'm aware of.
4 You're asking me if it was pledged by your
5 client?
6 Q. Yes. Exactly.
7 A. They're a better person to ask than
I me.
9 Q. Well, I'm asking you what you know,
10 and you're telling me you're not aware of any?
11 A. No, I'm not.
t2 a. So as far as you know, when
13 MacAndrews group got the Sunbeam stock, it got
14 that stock --
15 A. Free and clear.
16 a. -- free and clear, and subject to
t7 whatever terms and conditions are in the merger
18 agreement with r:egard to its future disposition?
19 A. That's not true.
20 a. How is that not true?
2L A. I don't think that we could have sold
22 the stock the next day.
23 a. No, I said subject to whatever terms
24 and conditions were in merger agreement
25 concerning the stocks disposition.

Page 9B Page 100

1 Drapkin
2 Coleman Company for the year-end December 31,
3 1997?
4 A. That is what it purports to be.
5 Q. Look at the financial statements
6 which appear on page F --
7 A. F 1 at sequence.
8 Q. Yes, sir. And I think the page I
9 want you to turn to is 13, F 13.
10 A. Yes, sir.
11 a. The financial statements here
L2 provide, if you will, a summary of the two years
13 for the periods ending December 31, 1996 and
14 1995, correct?
15 A. This paft of this footnote?
16 a. Yes, sir.
t7 A. This is a proforma footnote.
18 a. I gave you the wrong page. I
19 apologize. Let me get you the right page. I
20 think it may be easier to work off of the
2I selected financial data on page 13, although we
22 can go back to the financial statements as well.
23 A. Back to page 13?
24 a. Not F 13.
25 A. Oh, page 13?
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2 A. And the security laws of the United
3 States.
4 Q. Which are by the way incorporated
5 into the merger agreement?
6 A. I don't know that sitting here, but
7 if you say so/ I agree. We don't violate the
B law.
9 Q. Now, at the time -- at the time of
10 the - withdrawn.
11 In 1996, did Coleman Company report a
12 loss for the calendar year from its operations?
13 A. I would have to look at the 1996
14 audited financials to remember.
15 a. Let me show them to you. I'm going
16 to show you what we'll mark as MS 251.
t7 (MS Exhibit 251, Coleman Company 10-K
18 form for the year-ended December 31,1997,
19 marked for identification, as of this date.)
20 BY MR. BEMIS:
2l a. Sir, I've handed you what's been
22 identified as Morgan Stanley Exhibit 251.
23 Do you have that in front of you?

24 A. Yes, sir.
25 a. And is this the form 10-K for the
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2 Q. Right. Uh-huh.
3 A. That is the same as page F 4 in the
4 financialstatements.
5 Q. If you want to look at that.
6 A. I don't care. It's your pleasure.
7 But since they're audited, they're identical.
I Q. So let's just work off of 13, rather
9 than F 13 if it's okay with you.
10 Did the Coleman Company have a net
11 loss for 1996?
tZ A. For 1996?
13 a. Yes, sir.
14 A. Yes.
15 a. And what was it?
16 A, The net loss for 1996 would be
L7 $41,000,893 - thousand dollars.
18 a. And on an earnings-per-share basis,
19 what is the loss?
20 A. Seventy-nine cents.
2t a. And then for the year-ending December
22 3L, t997, did the Coleman Company have a loss?
23 A. Yes.
24 a. What was it?
25 A. $2,536,000,000.
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2 Q. And on an earnings-per-share basis,
3 what was the gäin or loss?
4 A. A nickel.
5 Q. Five cents. Okay. You can set that
6 aside.
7 Just to be clear, the nickel was a

I loss for the year not a gain, correct?
9 A. Yes, sir.
10 a. Do you know what the Coleman Company
11 : strike that.
12 Did the Coleman Company have a gain
13 or a loss for the first three months of 1998?
t4 A. I don't recall. I also can't tell
15 from these financials that you've handed me for
16 both i996 and 1997 where the restructuring
17 charges were taken, which could have -- which
18 would have impacted net earnings. So the company
19 might have shown traditionally higher net
20 earnings had those restructuring charges not been
2t taken in those years. But I don't remember what
22 they were.
23 a. I'm going to go back now to the board
24 of directors meeting on the 27th. We actually
25 were there when we digressed. We were talking
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2 A. Because I've done thousands of deals
3 and it would be usual to rely on fìnancial
4 statements that Morgan Stanley and Arthur
5 Andersen gave you.
6 Q. Are you saying that Morgan Stanley
7 audited the financial statements of Sunbeam
I Corporation?
9 A. No. I assume not. You would know
10 that better than I would. But I assume --
11 a. Do you have any knowledge that Morgan
12 Stanley audited the financial statements of
13 SunbeamCorporation?
t4 MR. MARMER: We're now embarked upon
15 a little bit of speaking over each other.
16 MR. BEMIS: I agree and I apologize.
17 MR. MARMER: Let's slow the pace down
18 a bit --
19 BY MR. BEMIS:
20 a. Do you have any knowledge that Morgan
2I Stanley audited any of the financial statements
22 of Sunbeam Corporation?
23 A. I'm not sure I understand the
24 question. You mean audited in a FASB sense?
25 a. We'll start there.
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2 about the consideration that flowed from the
3 transaction.
4 And going to the Coleman board
5 meeting that you attended, we had been reviewing
6 the Credit Suisse First Boston materials which I
7 think we identified as MS i12. Its still in
I front of you.
9 Can you tell me whether there were
10 any materials presented at the board meeting by
11 any other investment bankers other than Credit
tZ Suisse First Boston?
13 A. Not that I recall.
L4 A. To your knowledge, did Credit Suisse
15 First Boston in doing its analysis and
16 presentation to the board rely on the audited
L7 financial statements of Sunbeam Corporation as

18 prepared by Arthur Andersen?
19 A. You're asking me if Credit Suisse
20 relied on -2L a. To your knowledge. To your
22 knowledge.
23 A. I'm sure they did.
24 a, Why do you say that "I'm sure they
25 did"?
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2 A. No. I have no knowledge.
3 Q. Do you have any knowledge that Morgan
4 Stanley hired anyone to do an audit of the
5 financial statements of Sunbeam Corporation?
6 A. You mean to check Arthur Andersen's
7 audit?
I Q. Either that or do another audit?
9 A. I have no idea.
10 a. And what audited -- what financial
11 statements did Morgan Stanley provide to you
t2 personally?
13 A. To me personally?
L4 a. Yeah, you personally.
15 A. None -- well, indirectly. You asked
16 me if they gave them to First Boston and did
t7 First Boston rely on them.
18 a. Are you saying that Morgan Stanley
19 gave audited financial statements to Credit
20 Suisse First Boston?
2L A. I assume they gave them --
22 a. Not assume. Do you know?
23 MR. MARMER: We're having the same
24 problem again.
25 A. You're getting me a little confused.
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You asked me whether or not Credit Suisse First
Boston would have relied on information in the
audited financials provided by Arthur Anderson.

a. Let me start over. Let's not worry
about what was asked in the past. Let me try
again so we can move on and not confuse each
other.

Is it your testimony that Morgan
Stanley provided financíal statements of Sunbeam
Corporation to Credit Suisse First Boston?

A. I have no idea.

a. The Coleman Company at the time of
the execution of the merger agreements, dated as

of February 2Bth, had an accounting firm,
correct?

A. Coleman had an accounting firm.
a. And the accounting firm was Ernst &

Young?
A. E&Y is my recollection, yeah. But do

you want me to check the certificate and make
sure I'm right that it was E&Y?

a. Sure, if you would like to.
A. Does someone know what page it's on?

MR. FASMAN: F 2.

Page l0B
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2 think that's correct.
3 Q. After the merger -- after the merger
4 agreements were signed, and up to the -- which is
5 -- we'll use February 28, 1998 and up through
6 the closing on March 30th, did you ever have any
7 communications with anyone about -- let me
8 withdraw the question and staft over again.
9 Between the date of the signing of
10 the merger agreements, which are in the record as
11 MS 93 and MS 117, and the date of the closing,
12 which the fìrst agreement is March 30, 1998, did
13 you have any face-to-face meetings with anyone at
14 Morgan Stanley?
15 A. I don't think so.

16 a. How about after the closing on March
17 30, 1998 and say up to July 31, 1998, did you
18 have any meetings with anyone from Morgan
19 Stanley?
20 A. With regards to the Coleman
21 transaction?
22 a. Yes, sir. Not just a casual meeting
23 some place. I realize you may have run into them
24 on the street in your business or --
25 A. Or they may have pitched us on
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2 A. Yeah, it was E&Y,
3 BY MR. BEMIS:
4 Q. So in connection --
5 A. My only hesitation by the way is
6 whether it was called E&Y in those days or some
7 other name.
I Q. Fair enough.
9 In connection with the merger
10 transaction, the Coleman Company and CLN Holdings
11 investment banking advice from Credit Suisse
LZ First Boston; is that right?
13 A. Yeah.
t4 a. And it had legal advice from the
15 Wachtell, Lipton fìrm, correct?
16 A. Correct, yeah.
t7 a. And it had access from an accounting
18 standpoint to its auditors Ernst & Young,
19 correct?
20 A. Certainly.
2L a. And Ernst &Young had been the
22 auditors for the Coleman Company for a number of
23 years preceding the closing of the merger
24 agreement on March 30, 1998, correct?
25 A. I don't think we changed auditors. I
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2 something.
3 Q. Let's focus on the Coleman
4 transaction.
5 A. I don't believe so.
6 Q. Before the vote of the Coleman board
7 of directors on February 27 , 1998 on the merger
B agreement, which has been identified as MS 117 in
9 this case, did you speak to anyone at Morgan
10 Stanley about the transaction?
11 A. Not that I can recall.
t2 a. Did you receive any documents from
13 Morgan Stanley between the signing of the merger
t4 agreements dated as of February 28th and the
15 closing on March 30, 1998?
16 A. Personally?
t7 a. Yes, sir.
18 A. Personally, directly to me?

19 a. Yes, sir.
20 A. Not that I recall.
2L a. And did you receive documents from
22 Morgan Stanley through someone else?

23 A. Well, we saw the Sunbeam press

24 release announcing that they might miss their
25 estimates.of sales for the quarter, but was going
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2 to make it for the year. That came from
3 somebody, I assume. We didn't just read it off
4 the tape. I assume that Morgan or Skadden would
5 have sent it over to us in the normal course
6 since we were in the middle of a deal. But
7 that's an assumption. And I did see that
B prosecutes release.
9 Q. Can we refer to that as the March
10 19th press release going forward just for
11 simplicity?
t2 A. We can refer to it anything you like.
13 a. I'd like to do it that way, so that's
14 what we'll do.
15 Other than the March 19th Press
16 release, did you see anything -- strike that.
17 Did you receive indirectly from any other source
18 documents that you associated with Morgan
19 Stanley?
20 A. Not that I can recall.
2I a. Let me ask you the same questions
22 about the correspondence from Morgan Stanley.
23 After the signing of the merger
24 agreements dated as of February 28, 1998 and the
25 closing on March 30th, did you receive any
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2 did you have any conference calls where Morgan
3 Stanley to your knowledge was on the conference
4 call between the execution of the merger
5 agreements dated as of February 28, 1998 and the
6 closing on March 30, 1998?
7 A. No.

I Q. Any conference calls that you're
9 aware of from the date of the closing through
10 July 1st of 1998?
11 A. That I participated in?

L2 a. Yes, that you participated in.
13 A. Not that I recall.
14 a. Before February 28,7998, did you
15 receive any -- did you receive any documents from
16 Morgan Stanley concerning the Sunbeam/Coleman
17 transaction?
18 A. Not that I recall.
19 a. Before the execution of the merger
20 documents dated as of February 28th, do you
2I recall any correspondence from anyone at Morgan
22 Stanley about the Coleman/Sunbeam transaction?
23 A. Not that I recall.
24 a. Can you recall -- can you recall any
25 communications with -- from -- withdrawn
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2 correspondence from anyone from Morgan Stanley
3 concerning the Sunbeam transaction?
4 A. Not that I recall.
5 Q. After the closing on March 30, 1998,
6 and through, say, July lst of 1998, did you
7 receive any correspondence from anyone from
B Morgan Stanley concerning this transaction?
9 A. Not that I recall. I have to amend
10 that. There may have been a research report that
11 Morgan Stanley issued. I can't swear to that,
12 but I have some vague recollection of Morgan
13 Stanley research repofts. I don't know whether O

L4 received that directly from Morgan Stanley or
15 heard about it or someone forwarded it to us.
16 a. Was it a research report on Sunbeam?
17 A. I think so, but I just can't recall.
18 a. Well, if you remember later in your
19 deposition, let me know.
20 A. I don't have a copy of it today so.
2L a. I appreciate that.
22 A. But there was a research report
23 during that period of time and it's my
24 recollection that I looked at it.
25 a. Focusing now just on one other area,
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2 Can you recall any communications of
3 any kind whether they be documents, face-to-face,
4 telephone calls, electronic mail from Morgan
5 Stanley to you in connection with the Sunbeam
6 transaction?
7 A. To me personally?
8 Q. Yes, sir.
9 A. No, sir.
10 MR. BEMIS: Okay. This is a good
11 place to break. I know you want to get out
t2 earlier, so 45 minutes for lunch? I know
13 you want to work forever, but that's not
t4 going to work for the Court Reporter and me
15 too. I'm going to have to take a short
16 break. What time is your callthis
17 aftemoon?
18 THE W|INESS: No, no I have be at a
19 presentation. What time do you anticipate
20 finishing?
2L MR. BEMIS: I suspect we're going to
22 go most of the day, but it's possible we
23 won't. It depends what you have to say. I
24 suspect most of the day.
25 THE WITNESS: Okay.
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MR. BEMIS: I appreciate Your

courtesy. Folry-fìve minutes to an hour,
we'll make sure we're back and still have
time to eat.

Well, it's 12:25. Why don't we agree
to be back here at ten after one.

MR. BEMIS: Ten after one. You have
an agreement --

THE VIDEOGRAPHER: The time is L2:79
p.m. We're going off the video record.

(Lunch recess taken.)
AFTERNOON SESSION

( 1:21 p.m.)
THE VIDEOGRAPHER: The time is 1:21

p.m.. We're back on the record.
(Discussion off the record.)

Page 114 Page 116
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A. Correct.

a. Before the signing of the document,
as of February 20, 1998 do you remember having
any conversations with anyone from Morgan Stanley
Senior Funding? And in that I will include
telephone conferences, electronic conferences,
anything of that nature.

A. I'd answer that by saying I don't
recall having any contact with anyone from Morgan
Stanley. I have no idea what Morgan Stanley
Senior Funding is. With respect to Coleman.

a. Right. I understand we've been
limiting ourselves with respect to Coleman.

Let me show you what's been marked as

MS 93. I'm going to hand you what's previously
been marked as Morgan Stanley Exhibit 93, which
you should have in front of you.

Sir, would you look at section 6.7 of
MS 93 and tell me when you are there.

A. Yes, sir.

a. This session is titled "Access to
Information," colon, or it maybe a semi colon,
Confidentiality." Do you see that?

A. Sure.
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DONALD G. DRAPKIN,

resumed, having been previously duly sworn,
was examined and testified fufther as

follows:
EXAMINATION (Cont'd.)
BY MR. BEMIS:

a. Right before we broke, I was asking
you some questions about Morgan Stanley. And I
want to talk now about Morgan Stanley Senior
Funding, the other entity in these cases.

At any time between the aPProval of
the merger agreements, which were dated as of
February 28, 1998, and the closing on March 30th,
did you have any Ëce-to-face meetings or
conference calls for example with anyone from
Morgan Stanley Senior Funding about the Coleman
acquisition?

A. I didn't have any contact with
respect to the Coleman deal with anybody from
Morgan Stanley or any related entity about this
deal that I can recall any of this time.

a. And "any of this time frame," that
would be, say, February 27th through the date I
asked you earlier, which would be July Bth?

Page LL7
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2 Q. I have a couple of questions about
3 this section. If you'd like to read it, please
4 do so and let me know when you're finished.
5 Otherwise, let me know and I'll go ahead.
6 A. I've read it.
7 Q. At any time after the execution of
8 this document, MS 93, as of February 27, t998,
9 were you ever informed that anyone representing
10 the Coleman Company Inc. or CLN Holdings Inc. had
11 sought to review the "books, repofts, property,
t2 plans and personnel of Sunbeam"?
13 A. ' I'm not -- I wasn't working on the
L4 transaction, so I can't tell you what the scope
15 of the due diligence that the law firms or First
16 Boston or even us internally did.
t7 a. When you say you weren't working on
18 the transaction, were you working on some other
19 transactions during this period?

20 A. I imagine I was working on a number
2l of them, but i seriously hope you don't ask me
22 what they were.
23 a. What were they?
24 A. I don't remember. I'm always working
25 on something.
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2 Q. But if I understand you correctly,
3 you did not work on the Sunbeam/Coleman
4 transaction as an offìcer or an employee of the
5 MacAndrews group, right?
6 A. Other than to hear chitchat, it was
7 not an area of my primary responsibility.
8 Q. There was -- withdrawn.
9 Did you ever hear as chitchat as you

10 put it whether anyone representing the MacAndrews
11 group, and all of the companies within the chain
LZ that would be related to the acquisition, if they
13 ever reviewed the room of document that had been
14 set up at Skadden, Arps for due diligence?
15 A. I don't have any great recollection.
i6 I'm sure we did, but I don't know of my own.
L7 a. Would you -- at any of the board of
18 directors meetings -- withdrawn.
19 Were there any board of director
20 meetings of the Coleman Company after the
2I February 27th meeting and before the closing on
22 March 30, 1998 at which the Sunbeam/Coleman
23 acquisition was discussed in any way?
24 A. Not that I recall.
25 a. So the last -
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in the sense -- let me withdraw the question.

The last meeting of the board of
directors of the Coleman Company Inc. that you
attended either in person or by telephone would
have been the February 27th meeting?

A. The last formal all together board
meeting that I recall was then. Could we have
signed consents relating to some action or
something? That's quite possible, but I don't
recall.

a. I hand you, sir, what has previously
been marked as Morgan Stanley 39, which is a
document. It is I believe what you were
referring to as the March 19, 1998 press
release.

First, would you take a look at that
and tell me when you're done reviewing it.

A. Yes, I've looked at it.
a. Is this the press release that you

referred to earlier as the March 19, 1998 press
release?

A. Yes.

a. And did you upon receipt of -- strike
that.
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2 A. There would be minutes. You'd have
3 to refresh my recollection.
4 Q. I don't have any, that's why I'm
5 asking the question.
6 Do you recall any telephone
7 conference with directors about any issues after
8 February 27, t998 and before the closing --
9 A. Well, remember, some of my cohofts at
10 work were directors. So the conversation would
11 have turned to Coleman a number of times post
12 February 27th.
13 a. I'd like you to focus just on
t4 director meetings as opposed to a conversatíon
15 you may have had with someone who also happens to
16 be a director -
L7 A. I'm just trying to be accurate.
18 a. And I appreciate that. And that's a
19 fair question, but now I want to just concentrate
20 on a director meeting, an official director
2l meeting --
22 A. Not that I recall.
23 a. So the last, if you will, official
24 meeting of the Coleman board of directors while
25 it was still an affiliate of the MacAndrews group

Page 121
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Do you remember how you received the

press release?
A. No.

a. Did you discuss it with any other
board members? Now both formally or informally.

A. I don't recall specifìc
conversations, but it would be impossible for me
not to have discussed it.

a. So I take it the press release was
something that was impoftant to you?

A. Anything with respect to Sunbeam
would be important to me.

a. Did you -- withdrawn.
Do you have any recollection of who

it is that you spoke to the press release about
after you received it, recognizing you didn't
have a formal board meeting?

A. I'll repeat what I said before. I
don't have any specifìc recollections of any
pafticular conversation, but I remember the press
release. I remember the interest that it caused,
and it would have been impossible that we didn't
discuss it.

a. Was it discussed at these breakfast
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1 Drapkin
2 meet¡ngs at Mr. Perelman's home in his townhouse?
3 A. Well, Mr. Maher, who was working on
4 the transaction, his off¡ce is next door to
5 mine. Mr. SchwarÞ, who is our general counsel,
6 his office is twenty feet away. Mr. Perelman,
7 Mr. Gittis and I, in addition to having breakfast
I everyday, have lunch together for the last 17

9 years maybe three or four times a week and very
10 frequently dinner, in addition to being together
11 throughout most of the day. So you want me to
L2 pinpoint when we might have discussed this? I
13 can't do that.
t4 a. No, I really wasn't asking you the
15 exact date. Did you discuss it --
16 A. At the breakfast. I have no idea.
17 a. Okay. Did you discuss it at the
18 lunch?
19 A. We discussed it sometimes. I have no
20 recollection of the times, dates, substance of
2L the discussion or vague - of the discussion, but
22 I know it was discussed.
23 a. Let me shottcut this. You know it
24 was discussed and the group ¡t would have been
25 discussed with are the people you've identified
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2 have had most likely, as you say, to discuss the
3 press release, if you were skiing, it could have
4 been skiing or it could have been at breal<fast
5 lunch or these dinner meetings --
6 A. Well, if I was in Aspen I didn't have
7 breakfast, lunch and dinner. So I wouldn't have
8 been discussing it.
9 Q. I'm putting it both in the
10 alternative well as the conjunctive --
11 A. I talk to the office 19 times a day
12 when I'm not there.
13 a. So you weren't out of communication
14 when you were skiing if you were skiing?
15 A. No.

16 a. As a result of the discussions that
L7 you had or -- and I realize you said it was
18 impossible that you did not have them, did you
19 direct that any action be taken?
20 A. Did I personally direct any action?
2t a. Yes?
22 A. No.
23 a. Are you aware of anyone on behalf of
24 Coleman, CPH or CLN Holdings taking any action?
25 A. I believe, and I know you're going to
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2 for us: Mr. Perelman, Mr. Maher, Mr. Schwaftz,
3 Mr. Gittis; is that right?
4 A. Yeah. Mr. Nesbitt, who was working
5 on the case -- the transaction, not the case. I
6 don't know, Richard Halperin might have been
7 around in those days. We have a very small
8 offìce, so it would be very unusual for us not to
9 discuss whatever goes on.
10 a. Were you out of -- were you in the
11 United States -
t2 A. Oh, actually, thank you very much. I
i3 have a ski house in Aspen. And on March 19th --
L4 I don't know where I was March 19, 1998, but
15 traditionally the last two weeks in March are my
16 kid's--
L7 a. Spring break?
18 A. Spring break. So there's an
19 excellent chance that I was skiing in Aspen those
20 two weeks. I'd have to go back and check the
2t records. It's also an excellent chance that
22 Mr. Maher who has a house not far from me in
23 Aspen was also skiing in Aspen those two weeks.
24 But sitting here now, I just don't remember.
25 a. And the opportunities that you would
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2 ask me all kinds of details, but I believe the
3 Sunbeam side of the transaction - and whether
4 that was Morgan Stanley or Skadden or Al Dunlap
5 himself, probably called someone at MacAndrews.
6 It wouldn't have been me - telling then they
7 were going to issue this press release and it
8 wasn't a big deal. But I don't remember who that
9 was and who communicated that.
10 a. Following receipt of the press
11 release, do you recall anyone in the MacAndrews
L2 group of people, regardless which company they
13 were affiliated with, being asked to take any
14 action with regard to the information in the
15 press release?
16 A. What I'm saying is I think the
L7 Sunbeam people preempted that by calling and
18 warning us about this press release and saying,
19 Don't worry about it. It's not a big deal.
20 a. So as I understand it then, whatever
21 happened, nothing happened after the issue of the
22 press release on behalf of the MacAndrews -- --
23 A. I can't tell you what Mr. Schwanz or
24 Mr. Gittis or anybody else did. I know I didn't
25 do anything.
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2 Q. Of the group that you've identifìed
3 in the MacAndrews group, from Mr. Perelman on

4 down to yourself, and I'm not hierarching
5 (phonetic) anybody, who would be the person in

6 your judgment would most likely know what, if
7 any, steps were taken in follow up on the press

I release?
9 A. In this case?

10 a. In this case.
11 A. Mr. Maher. Mr. Maher and Mr.

12 SchwarÞ maybe.
13 a. Mr. Barry Schwartz, right?
L4 A. Correct. But rnore likely Mr. Maher.

15 a. Recognizing that You didn't
16 personally do anything, did you ever hear back
t7 from any source that somebody had done something
18 to follow up on the press release?
19 A. My only recollection is that whether
20 it was -- again, whether it was from Sunbeam or
2l Morgan or Skadden, they said they had a -- they
22 were slow in the first couple of months, but they
23 were going to make it up in the third quarter and
24 this was not a big deal.
25 a. Following the -- following the

Drapkin
MR. BEMIS: Miss Reporter, that was

previously marked. And I think that was
Mr. Slovin's deposition.

BY MR. BEMIS:

a. Do you have MS 36 in front of you?

A. Sure.

a. Tell me when you're done looking at
it, and I'll just have a couple of questions for
you.

A. Yeah. I'm reading it.

a. okay.
Did you see a copy of this article

from The New York Times dated March 20, 1998?
A. I don't know.

a. Do you recall, even if you didn't see

this afticle, that the price of the Sunbeam
common stock did fall in trading 9.4 percent
following the March 19th press release?

A. Yes, sir.

a. And, now, going back to MS 93, which
is the merger agreement, I think we previously
established that part of the consideration that
the MacAndrews group was going to receive was
approximately 14.1 million shares of Sunbeam
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1 Drapkin
2 issuance of the press release, did you -- I
3 recognize you might have been out of town,
4 however -- did you for example see an afticle
5 we're going to mark as MS 36?

6 A. Actually, could have been Mr. Levin

7 as well. Thinking back, Jerry Levin -- it's very
I likely Jerry Levin was in contact with whoever
t his counterpaft was at Sunbeam.
10 Excuse me. ActuallY, Gordon Rich

11 might have called Morgan Stanley as well.
L2 a. Gordon Rich was not with Morgan
13 Stanley. Gordon Rich was with Credit Suisse
t4 First Boston.
15 A. I said Gordon Rich might have called

16 someone at Morgan Stanley --

L7 a. I'm sorry. I misheard You. I'm
18 sorry.
19 Why do you think that might have
20 happened?
21 A. lust would seem like the normal thing
ZZ to do.
23 a. Let me show you what's been marked as

24 MS 36m which is what I started to do when we got
25 distracted.
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1 Drapkin
2 Corporation,correct?
3 A. Yes, sir.
4 a. Was there any provision in MS 93, the
5 merger agreement, for a renegotiation of the
6 consideration if the price of Sunbeam stock fell
7 or rose between the date ofthe agreement and the
B date of the closing, March 30, 1998?
9 A. Not to my knowledge.
10 a. Are you familiar with the term
11 "collar,"C-O-L-L-A-R?
12 A. Yes, I am.
13 a. Tell the jury what a collar is.
14 A. It's exactly what you just said. In
15 a lot of cases if the price of the stock goes too
16 far one way or the other up or down, the ultimate
t7 price is adjusted within that collar. It can
18 work a hundred different ways, but that's the
19 general idea.
20 a. So in this case with regard to both
2t the agreement -- let me rephrase the question.

22 With regard to MS 93, which is the
23 holdings merger agreement, there was no collar in

24 that agreement to protect the MacAndrews group's
25 Sunbeam stock against a price drop or the benefit
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Drapkin
of a price increase?

A. There was no collar to protect
against short term swings in the price of
Sunbeam's stock, but there were lots of other
protections against bad things happening.

a. With regard to -- are you talking
about - withdrawn.

Are you speaking of a material
adverse event or consequence, "MAC" as they're
sometimes called?

A. Well, that's one. But the second,
and the one you pointed me to just a minute ago
following the access to information and
confidentiality, if you read the next paragraph,
it's called "Advice of Changes." That was
supposed to mean that they would tell us if
anything bad was happening.

a. We'll come back to that in a second,
but what you were speaking -- were you speaking
of anything beyond a material adverse event or
consequence?

A. Yeah, sure. They had to tell us if
anything bad was going on.

a. Well, that is a material adverse
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Drapkin
shall promptly advise the other party orally and
in writing of any rep and warranty wouidn't be
true in a material respect. Failure to comply,
any change of event, having which insofar as can
be reasonably foreseen would have, in the case of
Laser an material adverse effect" -- and on and
on and on or what you have called a MAC out.

a. Where does that provide that if there
had been - in the documents does it provide if
there is a change in the price of the Sunbeam
common stock --

A. That wasn't the question that you
asked me.

a. Then I misspoke. I may have not
asked the question the way I wanted, so I'll try
again.

Is there anywhere in Morgan Stanley
117 that there is a provision that allows Coleman
to either not go forward with the closing, delay
the closing, or terminate the agreement if there
is a decrease in the price of Sunbeam common
stock between February 27,1998 and the date of
the closing of the merger agreement?

A. There is no collar, if that's
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1 Drapkin
2 consequence as defined in the document --
3 A. I didn't parse that through, but if
4 that's so at the time, then okay.
5 Q. Let's go to the Coleman agreement,
6 which is MS 117. I don't know if you have that
7 in front of you, and if you don't, let me pull it
B out for you.
9 Do you have MS 117 in front of you?

10 A. Yes.
11 a. You can set 93 aside if you like just
L2 for a minute. We'll probably come back to it,
13 butjust so you don't have so much paper.

L4 A. Okay.
15 a. Was there any provision in MS 117,
16 which is the agreement and plan of merger
t7 involving the Coleman Company Inc., that
iB protected the public shareholders from a decrease
19 in the price of the Coleman or the Sunbeam common
20 stock after February 2Bth - excuse me, February
21 27, l99B and prior to closing?
22 A. Sure.
23 a. Where is it?
24 A. Section 6.3. "Upon obtaining
25 knowledge of any occurrence, company and Laser
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1 Drapkin
2 question that you're asking, that I'm aware of.
3 Q. So in effect in both the MS 93 and
4 lI7 there were no collars imposed as of February
5 27, 1998 on the marketplace of Sunbeam's stock?
6 A. No. Of course it wouldn't have
7 mattered, but no.
I Q. Let me show you another article which
9 we'll mark as MS 215.
10 This was previously marked in
11 Mr. Slovin's deposition. Please take a minute
t2 and look at MS 215.
13 Do you have MS 215 in front of you?
14 A. Yeah. I'm reading it.
15 a. When you're done reading it, just let
16 me know. I just have a couple of questions for
L7 you.
18 A. Okay.
19 a. Do you read The Wall Street Journal?
20 A. Yes, sir.
21, a. And I'm not trying to be facetious,
22 but when you're on vacation skiing, do you read
23 The Wall Street Journal, if you can get a copy?
24 A. Either I read it if I can get a copy
25 or I read the headlines online.
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1 Drapkin
2 Q. Did you see this article that
3 appeared in The Wall Street iournai on Friday
4 March 20, 1998 regarding Sunbeam?
5 A. I have no recollection.
6 Q. The article states in the
7 approximately the fifth paragraph beginning,
8 "While Sunbeam's," do you see that?
9 A. Uh-huh.
10 a. "While Sunbeam's announcement didn't
11 discuss the company's earnings outlook, analysts
L2 said the sales disappointment is bound to affect
13 profit. Sunbeam officials didn't return calls
74 seeking comment." Do you see that?
15 A. Uh-huh.
16 a. You have to answer yes or no.
L7 A. Yes, I see it. But it also says on
18 the side there "redacted privileged."
19 a. This was produced by your people. I
20 don't know what was redacted from it so.

2l In that paragraph, when it refers to
22 "the sales disappointment is bound to affect
23 profit," did you reach the same conclusion when
24 you read the press release of March 19th?
25 A. I don't recall.
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1 Drapkin
2 paragraph?
3 A. Yes, I do.
4 Q. Were you aware that earlier in 1998
5 that Sunbeam had announced that its quarterly
6 earnings for L997 fourth quader had fallen short
7 ofanalysts'expectations?
8 A. I don't recall.
9 Q. Look at the very last --
10 A. I read the paragraph, and I see it
11 says they have done it before, but I -- and I
12 don't remember sitting here whether or not they
13 made their numbers for the year or not despite
L4 lowering sales forecast. I just don't remember.
15 I'm sure I did at the time.
16 a. In your judgmenÇ given the years of
L7 your experience in being a strategist, and "the
18 inside investment banker for Mr. Perelman's
19 companies," would you consider Sunbeam, given
20 that it had two drops, one of 9.5 percent
2L according to this article and another of 9.4
22 percent roughly within a two-month period to be a
23 volatile stock?
24 MR. MARMER: Object to form.
25 A. You know, the stock had risen
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a. Would that be a logical thing you
would conclude based on your many years of doing
deals?

A. I mean, certainly id your sales go
down, it's possible that your profit would be
affected. On the other hand, we're talking about
Al Dunlap who patterned himself as being the
world's greatest cost cutter. So ifs quite
conceivable that Al could have been saying -- and
I don't know this but if you're asking me on my
years of -- did he cut costs in the corner so
that his profit would remain fine. Big companies
do that all the time.

a. Then the next paragraph --
A, It happened this morning I think to

AT&T.

a. The next paragraph reads,'The
company has made promises that they haven't
delivered on and that is certainly being favored
into the stock today."

A. "Factored."

a. "Factored." Excuse me. Thank you, sir.
"Said R. Scott Graham, an analyst for CIBC

Oppenheimer in New York." Do you see that
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1 Drapkin
2 dramatically post our deal as I recall. I think
3 the stock even after it fell 9.5 percent was
4 still above the deal price on the day we approved
5 the deal. And there were lots of analysts that
6 seemed to be saying this was a short-term
7 problem. So I guess anytime a stock is down 10
I percent, there's some degree of volatility.
9 Q. My question though is not just a one
10 time drop of 10 percent, but here you have a
11 stock that drops twice 10 percent in less than a

t2 two month period based on adverse announcements
13 by the company --
L4 A. But the first time it had recovered
15 erred.
16 a. My question is: When you see a stock
t7 drop 10 percent hvice in a two-month period, it
18 may have recovered partially, do you consider
19 that to be in your experience a volatile stock --
20 A. It more than recovered. It had gone
2L way above.
22 a. But do you consider it to be a

23 volatile stock -
24 A. I'm not qualified to answer that
25 question. There are volatilíty index. You can

DONALD G. DRAPKIN, JUNE 24,2004

ESQUIRE DEPOSTTION SERVICES - CHTCAGO

312.782.8087 800.708.8087 FAX312.704.49s0

35 (Pages t34to t37)

16dv-000942



Page 138

1 Drapkin
2 put pull them for the time and you could get an
J CXdUt dilswef.
4 Q. I didn't ask you this question
5 earlier, but do you read The New York Tmes
6 regularly?
7 A. Yes, sir.
8 Q. And do you read the business section?
9 A. Yes, sir.
10 a. Following the - withdrawn. Let me
11 show you now a document marked as MS 212.
L2 A. After this line of questioning, can I
13 take a short break?
14 a. Do you want to take it now?
15 A. No let's get through this.
16 a. For the record, do you have MS 212 in
t7 front of you?
18 A. Yes, sir.
19 a. Let me know when you're finished. I
20 have a few questions for you. Not very many.
2t A. Yes, sir.
22 a. Sir, this document has a print date
23 at the bottom of March 23, 1998. And this
24 document was produced to Morgan Stanley by CPH,
25 Coleman (Parent) Holdings.

Page 140

1 Drapkin
2 A. Yeah.
1 

^ 
fE.--.. t^J V. r yuu ruuK dL Ure rdute ut uoftLef tts

4 on Page 2, there is a heading "Four," which
5 probably referred to a tab in the original
6 version. And if you would turn to the section
7 Four, and I believe, sir, if you go all the way
B to -- I'll give you a Bates numbered page what we
9 c¿lm it at the bottom. Bates numbered page CPH

10 in the lower right hand corner/ 147290. And it
11 would be a blank page with a "four" on it.
12 A. Yup.
13 a. Did you see this package of
t4 information before your preparation for your
15 deposition?
16 A. No.
t7 a. Is it nonetheless your understanding
18 based on looking at these documents that Credit
19 Suisse First Boston was following analysts'
20 reports on Sunbeam?
2I A. Not based on looking at that
22 document. I just knew they were.
23 a. Is it customary for an investment
24 banker in a deal like the Coleman/Sunbeam
25 transaction for the investment banks on each side
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L Drapkin
2 Have you ever seen this document
3 before?
4 A. No, not that I recall. I might have
5 at the time,
6 Q. Do you know who Andrew Shore is?
7 A. Yes, I do.
I Q. Were you reading his analyst reports
9 concerning Sunbeam in 1998?
10 A. Only if someone gave them to me.
11 a. Is this because you weren't the guy
12 tracking this, that would be Mr. Maher again?
13 A. Yes, sir. I believe that in one of
14 the CSFB books there were analysts estimates, but
15 I can't swear to that. We could look at that if
16 you wanted to. I'm just trying to be accurate.
t7 If he was in there, then I would have looked at
18 it.
19 a. You are correct. And let me show you
20 the document that you're referring to.
2L Let me show you what's been marked --
22 these documents are really thick - MS 76.
23 A. There it is. Researcher.
24 a. So the record is clear, do you have
25 MS 76 in front of you?
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1 Drapkin
2 to at least collect and look at the analysts
3 repofts?
4 A. I would say so.
5 (Discussion off the record.)
6 THE VIDEOGRAPHER: The time is 2:02
7 p.m. and this complete tape number 2.

I (Recess taken.)
9 THE VIDEOGRAPHER: The time is 2:13
10 p.m. and this begins tape number 3.
11 BY MR. BEMIS:
tZ a. Referring to the holdings merger,
13 which is identified as MS 93, we talked about the
L4 consideration in afticle 3.1 (a) (i). Do you
15 recall that discussion earlier about the stock
16 and the cash that was being given?
t7 A. Yes.
18 a. This is a question I just forgot to
19 ask you. When we were talking about the debt
20 that was assumed, this was a stock merger between
2l .CLN Holdings Laser Acquisition Corporation,
22 correct?
23 A. Uh-huh.
24 a. You have to answer yes or no.
25 A. Yes.
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Drapkin
letter from, in this case Sunbeam's auditors,
Arthur Andersen, to attempt to establish to
whatever degree is legally permissible a due
diligence defense under Section 11 of the 1933
Securities Act?

A. You're tying it to Section 11. I
think that underwriters ask for a due diligence
letter, for a cold comfort letter from the
accountants in a prudent exercise of their due
diligence, without giving you a legal conclusion
as to the legal reasons they ask for.

a. Do you know why comfort letters refer
to the underwriter's obligations and duties under
the 1933 Act when they write such comfoft
letters?

A. Because the underwriters have such
duties.

a. Under the '33 Act?
A. Under the '33 Act and case law, yes.

a. And Section 11 of the '33 Act?
A. Section 11, Section 10 (b) (5),

Section 7, Section 5. Do you want me to
continue? Section 3.

a. Let me show you - did you -- strike
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2 no.
3 Q. Did you ever hear, and again in
4 chítchat or when you were discussing things on
5 the telephone, if you happened to be skiing or
6 what have you during this period of March 19th,
7 whether anyone in the MacAndrews group such as
8 Mr. Maher, Mr. Perelman or Nesbitt or Gittis,
9 whomever was involved in the transaction, asked
10 Arthur Andersen whether they had provided a

11 comfort letter to Morgan Stanley in connection
t2 with the underwriting of the two billion 14
13 million zero coupon subordinated debentures
t4 issued in connection with the Sunbeam/ Coleman
15 merger?
16 A. No.
17 a. Let me show you what's been marked as
18 MS 9.
19 Do you have MS 9 in front of you,
20 sir?
2l A. Yes, sir.
22 a. Would you take a moment and review it
23 and let me know when you're comfortable. I do
24 have some specific questions, but not on every
25 paragraph. Just let me know when you're ready.

Page 148
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1 Drapkin
2 that.
3 To your knowledge, did anyone at the
4 MacAndrews group in connection with the Sunbeam/
5 Coleman transaction request a copy of the -- let
6 me withdraw the question.
7 To your knowledge, did anyone in the
8 MacAndrews group make inquiry of Sunbeam whether
9 or not Arthur Anderson had provided Morgan
i0 Stanley with a comfort letter in connection with
11 the underwriting of the zero coupon debentures?
LZ A. I personally have no knowledge.
13 a. Do you know whether anyone from the
L4 MacAndrews group in connection with the Sunbeam/
15 Coleman transaction asked Morgan Stanley as

16 opposed to Sunbeam whether Morgan Stanley had
t7 received a comfoft letter from Afthur Andersen in
18 connection with the underwriting of the two
19 billion 14 million face amount of zero coupon
ZO debentures that we've been discussing?
21 A. I was not personally working on it,
22 so I have no idea.
23 a. Even if you weren't personally
24 working on it, did you ever hear of such a thing?
25 A. In connection with the Sunbeam deal,

Page 149

Drapkin
A. Okay.

a. If you need at any point to stop and
read anything in pafticular, just tell me and
we'll stop.

Have you ever seen MS 9 before?
A. Yes, sir.

a. When did you see it?
A. Yesterday.

a. In your deposition preparation?
A. Yes, sir.

a. Did you recognize it as a comfoft
letter?

A. Yes, sir.

a. Did you recognize it as a comfort
letter that was issued by Arthur Andersen to
Morgan Stanley in connection with the offering
memorandum for the two billion 14 million Sunbeam
Corporation zero coupon convertible senior
subordinated debentures due 2018?

A. That's what it purpofts to be.

a. Do you have any reason to believe
it's not?

A. No.

a. Is this letter in any way -- strike
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1 Drapkin
2 that.
3 In your view as a person who's done
4 many deals and been ínvolved in underwriting and
5 is the in-house investment banker, if you will,
6 for Mr. Perelman, is this letter in the customary
7 form of comfo¡t letters?
B A. Seems to be.
9 Q. And in your experience, sir, are you
10 familiar at least if not as an expeft, but just
11 in your practice with the form of comfoÉ letters
12 as articulated by the accounting profession?
13 A. Yes, sir.
L4 a. And are they generafly set forth in a
15 statement of auditing standards?
16 A. Uh-huh. Yes, yes.
17 a. And codified in sometimes what we
18 refer to as the statement of auditing standards
19 with an AU number followed there behind?
20 A. Correct.
2t a. Have you read those standards at any
22 time in your career?
23 A. Ceftainly.
24 a. Would you agree with me, sir, that
25 one of the matters that a comfoÉ letter in the

Page 150 Page 152

1 Drapkin
2 A. You asked me whether it was negative
? ^^-..-^-^^J d55ut dt tLE.

4 Q. No, I said was it a negative
5 assurance. And you know the know the difference,
6 what that is, right?
7 A. Sorry. It is not negative assurance,
8 it is a bring down of sales for that period of
9 time. And I didn't mean to be facetious. It is

10 quite negative.
11 a. If you look at-- withdrawn.
L2 Looking at paragraph 5 (b) of MS 9,
13 which is dated March 19, 1998, which by the way
14 if it's helpful, that's the date of the ofiering
15 memoranda --
16 A. I know.
L7 a. -- MS 166. It's also the date of that
18 press release. Would you conclude that this is a
19 material adverse event under either MS 93, which
20 is the merger agreement with CLN, the holdings
2L agreement, or the Coleman merger agreemenÇ which
22 is marked as MS 117?
23 A. I would certainly say that absent
24 some rather elaborate explanation that this would
25 give rise to one's worrying about it being an
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circumstance of this case, where there is an
underwriting that is approximately 90 days after
the date of the last certified financial
statements would cover a negative assurance on
sales from the period of the last audited
financial statement to the date of the request?

A. It would be quite common. But please
let me add, I am not an accountant. I never went
to business school. I took accounting for
lawyers and that was the extent of it. I have
practiced in the area for many years, but I do
not hold myself out as an expeft in the matters
and intricacies of accounting.

a. If you'll look at paragraph 5 (b),
please. It's on page 3.

A. i see it.
a. That paragraph, 5 (b), would that be

in your view -- I recognize you're not claiming
to be an expeft, but a customary paragraph of
negative assurance with regard to sales for the
period following the last audited period?

A. It sure is negative.

a. Setting aside whether it was
negative -

22
23
24
25
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1 Drapkin
2 adverse material change. And I assume fufther
3 this was the cause for the March 19th press
4 release.
5 Q. Let me show you now what's been
6 marked as MS 10.
7 Do you have MS 10 in front of you,
I sir?
9 A. Yeah.
10 a. Please take a look at it and when
11 you're fìnished let know. I just have a couple
12 ofquestions for you.
13 A. Yes.
14 a. Did you see this - have you seen
15 this comfoft -- strike that. Withdrawn.
16 Have you seen this exhibit before, MS
t7 10?
18 A. I saw Page 2 of it yesterday. I
19 don't recall page 1, but I certainly saw Page 2
20 -- or the numbers there on Page 2.
2t a. Is MS 10, which is dated March 25,
22 1998, dated as of the date you understand the
23 debentures were actually issued?
24 A. Yeah.
25 a. And is it customary in your
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1 Drapkin
2 experience, both as an attorney ¡n the areas that
3 you practice and as the in-house investrnent
4 banker in Mr. Perelman's companies, for an
5 underwriter such as Morgan Stanley in a
6 transaction similar to what we've been
7 addressing, the purchase and underwriting of
B $2,014,000,000 worth of zero coupon debentures to
9 get a bring down letter from the auditors on the
10 date of the actual purchase of the securities?
11 A. Yes, sir.
t2 a. And in your judgment looking at this,
13 would you conclude this is indeed the bring down
t4 letter for the zero coupon debenture offering?
15 A. Yes, sir.
16 a. Looking at paragraph E as in echo,
17 sir, I'd like you to look at the table which
18 appears on Page 2 which has the net sales
19 figures?
20 A. Uh-huh.
2I a. You have to say yes --
22 A. Yes, sir.
23 a. -- or no.
24 Looking at that paragraph and the
25 figures disclosed therein for net sales and net

1 Drapkin
2 A. I see that.
3 Q. It provides, "a Laser Material
4 Adverse Effect,' that's in initial caps and
5 quotes, "shall mean a material adverse effect on
6 the business results of operation or financial
7 condition of laser and its subsidiaries taken as
8 a whole," correct?
9 A. Correct.
10 a. My question to you, again based on
11 your experience and based on being the in-house
t2 investment banker for Mr. Perelman's companies,
13 is the information in paragraph E of MS 10, in
14 particularly the table 5A and B, is the
15 information there a laser material adverse effect
16 in your opinion?
17 MR. MARMER: Objection; asked and
18 answered.
19 A. I'll answer that, but first I'd like
20 to correct you. I'm not an investment banker.
2L a. I didn't say you were. I said you're
22 the in-house investment banker.
23 A. That's a magazine eponym that doesn't
24 necessarily mean very much. But as a lawyer,
25 which I amr on page 19 of the same agreement

Page 156
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1 Drapkin
2 income loss, would this in your judgment be a
3 material adverse event or consequence as set
4 forth in MS 93 the CLN Holdings merger agreement?
5 And I believe it's paragraph 6.6 thereof.
6 A. I believe that failure to alert the
7 Coleman people under their responsibilities under
I that - I think it was 6.7 of material adverse
9 change, with or without an explanation of 5 E,

10 would be a material breach of that obligation by
11 both by anybody who is connected with this piece

tZ ofpaper.
13 a. Having said that, if you'll look at
t4 the definition of laser material adverse effect
15 which appears on page 4 of MS 93.
16 A. I have too many.
t7 a. I know you do. I've been tryíng to
18 get some of them back so can with reduce the
19 pile.
20 A. Page 4?
2l a. Page 4. You'll see the definitions?
22 A. You want --
23 a. I'd like you to look at the one,
24 "laser material adverse effect," and tell me
25 when you're there?

Page 157

1 Drapkin
2 there is a -- there's a section called 6.8,
3 "Advice of Changes." "Holdings or Laser shall
4 promptly advise the other party orally or in
5 writing of anything" -- if you read down. "Any
6 change or event, having which insofar as can be
7 reasonably foreseen would have, in the case of
B Laser, a laser material adverse effect." I
9 believe that the failure to -- as a lawyer, had I
10 been faced with this nightmare -- as a lawyer,
11 the failure to live up to 6.8 is a clear
L2 violation of the agreement. This document should
13 have been provided to us without having to go
t4 flnd Waldo by ourselves.
15 a. Well, I appreciate that, but that
16 wasn't my question.
L7 A. I thought that was your question.
18 a. Fair enough. We'll get there. My
19 question is: I take it from you answer though
20 that you think this information, as you said, go
2I find Waldo, that MS 10 is in your view
22 information that constitutes a laser material
23 adverse efïect as defined in MS 93?
24 A. What I'm saying, to use your words
25 from before, a volatile enough fact that the
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Page 158

1 Drapkin
2 failure -- and certainly in hindsight it was a

L. -! rL:^ J- -.._- --! -_ :!^J iltdtendt duverse cf tdilge/ uu! uils uouuf fteilt u¡t tt5
4 face, as a lawyer, I would have advised my client
5 they had an affirmative obligation not only to
6 the Laser people, but to the public to correct
7 the March 19th press release, and indeed to tell
I the bond buyers there was something amiss. I
9 don't know if that answers your question, but.
10 Remember, this is substantially worse
11 than it was just a few days before.
L2 a. We'll get to the question of how
13 substantially worse in a minute, but the focus in
14 my next question is the notice provision, which
15 you've been referring to under section 6.8.
16 My understanding is from your
17 testimony that the MacAndrews side of the
18 transaction, referenced by MS 93, did not receive
19 from Laser a notice of a "laser material adverse
20 effect"; is that correct?
21 A. Not to my knowledge.
22 a. And it's my understanding that to
23 your knowledge, that no one, not withstanding
24 from -- excuse me. Withdrawn.
25 My understanding of your testimony is
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2 L.L.P. to Morgan Stanley, 243.
3 Do you have in front ofyou MS 243?
4 A. Yes, sir.
5 Q. Have you seen this letter before
6 which is addressed to CLN Holdings and Morgan
7 Stanley and Co., Incorporated?
I A. No.
9 Q. Did you see this letter in your
10 preparation for your deposition?
11 A. No.
t2 a. Do you know what it is?
13 A. It looks like a comfort letter
t4 addressed to Morgan Stanley relating to the
15 Coleman financial statements.
16 a. It's also addressed to CLN Holdings,
17 correct?
18 A. Correct.
19 a. And this is the CLN Holdings Inc.
20 that is the same CLN Holdings that is a party to
2I MS 93, the holdings merger agreement we've been
22 talking about, correct?
23 A. Uh-huh.
24 a. You have to answer yes or no.
25 A. Yes.
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2 at least to your knowledge, and I understand you
3 didn't work on the deal yourself personally, that
4 you're not aware of anyone on the MacAndrews side
5 of the transaction, notwithstanding the March
6 19th press release, making any inquiry of either
7 Sunbeam, Arthur Andersen or Morgan Stanley as to
I whether Morgan Stanley had received a comfoft
9 letter, and B, the contents of the comfoft
10 letter?
11 A. I am not aware.
LZ a. Are you aware of the MacAndrews group
13 purchasing any ofthe zero coupon convertible
t4 senior subordinated debentures that were
15 underwritten by Morgan Stanley pursuant to MS

16 166?
L7 A. No, sir.
18 a. In connection with the Coleman merger
19 and thafs MS 117 -- you míght pull that out,
ZO that merger agreement, sir.
2L A. Sure.
22 a. There is a -- withdrawn. You can set
23 that aside for right now.
24 Let me show you what's been marked as
25 MS 166, which is a letter from Ernst & Young,
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2 Q. Now, it's customary is it not, sir,
3 before a comfoft letter is issued by the auditors
4 in connection with an underwriting such as we've
5 been speaking here, MS 166, for the company to
6 request the audit letter from ¡ts accountants,
7 right?
B A. You've got to repeat the question.
9 Q. Fair enough. Before an audítor
10 issues a comfoft letter in connection with an
11 underwriting transaction such as the zero coupons
12 we've been speaking here about that Morgan
13 Stanley underwrote --
L4 A. Right.
15 a. -- it's customary is it not for the
16 company whose financiaf statements are the
t7 subject of the auditors' work to request from the
18 auditor that they issue such a letter?
19 A. My problem with your question is the
20 "company." In this case if the company you're
2l asking about is Morgan Stanley requesting it from
22 our auditors because the Coleman financials were
23 inside of the registration statement relating to
24 the zero coupons/ the answer to your question is
25 yes.
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2 Q. I think we're on the same wave
3 lenEth. Let me try it again because my question
4 probably wasn't clear now that you've pointed it
5 to me. In the instance in which the auditors are
6 attaching the financial statement of for example
7 Coleman to the underwriting offering memorandum
8 which they were, it would be customary for
9 Coleman to request that its auditors issue a
10 comfort letter to Morgan Stanley?
11 A. Yes.
L2 a. And indeed that is -- even before
13 that the auditors would request a representation
t4 letter from the company whose statements are
15 being audited, right?
16 A. Normally yes.
17 a. In this -- in the case of Coleman,
18 did Coleman request that Ernst & Young issue a
19 comfort letter to Morgan Stanley in connection
20 with the zero coupon debenture offering
2L represented by MS 166?
22 A. I have no idea.
23 a. Assuming it was done, who would be
24 the person who would have made the request to
ZS Ernst & Young from the Coleman Company?

1 Drapkin
2 you, as either the buyer or the seller as the
3 case may be, to declare a material adverse effect
4 if that's the term or consequences that's
5 sometimes used in documents?
6 A. Yes.
7 Q. How about the Panavision deal, did
8 you do that?
9 A. Which Panavision deal are you talking
10 about?
11 a. The Panavision - the Panavision deal
72 in which you renegotiated the price for what you

13 were going to pay for Panavision?
14 A. When we bought it or? I mean,
15 there's been six Panavision deals.
16 a. Fair enough. I'll have to pull them
L7 out for you because I didn't know there were six
18 of them.
19 A. If you're talking about the original
20 deal that we bought it from whatever.
2l a. The transaction that I'm referring to
22 was originally signed on December 18, 1997 and
23 then there was an amended transaction that
24 occurred on June 4, L998. Does that help? I
25 don't have the document. That's the bottom line

Paqe 164
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2 A. Probably the CFO.

3 Q. Do you remember who that was in 1998?
4 A. I don't remember. I knew, but I
5 don't remember his name.
6 Q. It was a man?
7 A. I believe so, but I coufd be wrong.
B Q. I'm sure we can fìgure it out --
9 A. It's in the materials -- one of the
10 materials you gave me listed all of the executive
11 officers of Coleman.
72 a. We're not going to take your time to
13 do that. We can go back and look for that, if
14 that's the person who would have done it.
15 A. But Jerry could have asked for it,
16 anybody could have asked for it. Ifs routine.
t7 a. Getting the comfort letters and
18 making the request is routine?
19 A. Absolutely.
20 a. In your history of doing deals, has
2l there ever been a transaction that you were
22 involved with that after the execution of the
23 definitive merger document -- the transaction
24 documents and the dates of the closing a material
25 adverse event came to your attention which caused
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A. Who was the deal with?

a. On behalf of -- it was between -- I
honestly can't remember which entity it was. I
don't have the document, which irritates me. I
have five boxes of documents. I don't have that
one. Well, I can ask somebody else.

A. We bought Panavision. If we
renegotiated the price in between, that wouldn't
have been particularly startling. It was owned
by - Panavision was owned by Warburg Pincus. It
was controlled by Warburg Pincus.

a. Did you work on that deal?
A. No.

a. Who handled that deal?
A. Mr. Maher.

a. Well, he's the person we should ask
that question.

A. And he was vice chairman of CSFB.

He's a real investment banker.

a. Did you have any involvement with the
registration rights agreement for the Sunbeam
stock that was issued to CLN Holdings -- let me
withdraw that. That is not actually correct.
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2 At the time of the merger between CLN

3 Holdings inc. and Laser Acquisition Corporation,
4 we've established there was 14.1 million shares
5 of Sunbeam stock issued to the MacAndrews group
6 in consideration of the eKinguishment of their
7 stock interests, correct?
B A. (Indicating.)
9 Q. You have to answer yes.

10 A. Yes.
11 a. There was a registration rights
12 agreement, which is attached by the way to MS 93,
13 although it's not executed, that was to be
14 executed before the closing which covered the
15 registration of those securities at some point in
16 the future. Did you have any part in the
L7 negotiation of that agreement?
18 A. No.
19 a. Mr. Maher again?
20 A. I have no personal knowledge who
2t negotiated it.
22 a. Have you heard from any source that
23 Arthur Andersen in the period between March 19,

24 1998 and the closing, March 30, 1998, refused in
25 any fashion to provide CLN Holdings Inc. or

Page 168

1 Drapkin
2 me. Under MS 93, which is the merger agreemenÇ
3 we talked about the advice of changes clause and
4 material adverse effect. If either CLN Holdings
5 Inc. or Coleman (Parent) Holdings Inc. was aware
6 of a material adverse change, even if it had not
7 received notice, did it have the right to take
I any action under the agreement?
9 A, It seems to say so -- I mean, it's
10 hypothetical.
11 a. I realize that, but that's my
L2 question.
13 MR. MARMER: Object to the form.
L4 A. It seems to say that we could.
15 BY MR. BEMIS:
i6 a. What action could you take?
L7 A. We could walk away from the deal.
18 a. Could you point me to the section
19 where you can walk away from the deal?
20 A. This is 93?
21 a. Yes, sir, MS 93.
22 A. Section 8.2 (c).
23 a. Let me make sure that I am there.
24 A. I'm reading this quickly.
25 a. That's why I want to make sure that
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2 Coleman (Parent) Holdings Inc. a copy of either
3 MS 9 or MS 10, which are the two comfort letters,
4 that were provided to Morgan Stanley in
5 connection with Morgan Stanley's underwriting of
6 the 2,014,000,000 of zero coupon debentures?
7 A. I have no knowledge.
B Q. Have you ever heard that Sunbeam in
9 any way refused or impeded either CLN Holdings
10 Inc. or Coleman (Parent) Holdings Inc. access to
11 the Arthur Andersen comfoft letters, marked as
LZ Morgan Stanley 9 and Morgan Stanley 10, that were
13 issued in connection with the underwriting of the
14 zero coupon debentures?
15 A. No, sir.
16 a. Have you heard from any source that
L7 Morgan Stanley took any action that in any way
18 interfered with any attempt, if there was one, by
19 either CLN Holdings Inc. or Coleman (Parent)
20 Holdings Inc. to obtain and read copies of the
2l comfoft letters, MS 9 and MS 10, that were issued
22 by Arthur Andersen in connection with the
23 underwriting of the zero coupon debentures?
24 A. I have no knowledge on this subject.
25 a. Under the -- under section -- excuse

Page 169

1 Drapkin
2 we get it right. So take as much time as you
3 need.
4 A. Section 8.2 says "conditions to
5 obligations of holdings to affect the holdings
6 merger."
7 Q. Allright.
B A. I assume that refers to, since that's
9 the agreement that you gave me, that "holdings" I
10 assume "holdings" is us.
11 a. You have the holdings agreement by
12 defìnition in front of you --
13 A. Holdings yes. That holdings shall
t4 be -- "The conditions to our obligations to
15 effect the merger includes the reps and
16 warranties being true, and it also includes that
L7 there hasn't been any event change which
18 individually or in the aggregate had or has
19 reasonably expected to have a material adverse
20 effect." You made me read the definition of
2I material adverse effect before.
22 a. Can I interrupt for a second, because
23 it will go faster. What I want you to do is just
24 give me the section fìrst, then we can talk about
25 ¡t. So we can follow through. I'll be very
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2 Am I correct that you had no
3 involvement whatsoever in whatever due diligence
4 was done by the MacAndrews companies of Sunbeam,
5 regardless of the time that it was done, in
6 connection with the merger agreement?
7 A. That is correct.
I Q. And the person that you think would
t have the most knowledge of that would be
10 Mr. Maher?
11 A. Mr. Levin.
12 a. Or Mr. Levin perhaps. Are those the
13 two people that you would think would be the
14 knowledgable -- I'm not holding it to you, just
15 your best assumption based on your position in

16 the company.
L7 A. Yeah.
18 a. You did have some meetings with CSFB

19 in connection with this transaction, didn't you?

20 A. Me personally?
2I a. Yes. Well, there may have been
22 others present, but you personally did attend
23 meetings where they were present?
24 A. I don't recall. You mean other than
25 board meetings?
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have any recollection at all of this meeting?

A. No.

a. And then there's another meeting on
December 17th where you are identified as being
present, and the individuals -- some of the
individuals there are with CSFB. Do you remember
this meeting?

A. No.

a. Do you keep a calendar of any kind?
A. Yes.

a. Currently?
A. Currently?

a. Yes.

A. Yeah.

a. Do you keep the old ones?
A. No.

a. When do you throw them out, at the
end of the year?

A. You have to ask my secretary, but I
believe she throws them out when the year is
over.

a. Back in 1998 or 1999, did you keep a
paper calendar or electronic calendar?

A. Always the same.
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2 Q. I want to get the predicate for it
3 and then I want to focus on it.
4 A. Other than the board meetings?
5 Q. Fair question. Yes, other than the
6 board meetings.
7 A. I don't know. It's quite possible

B they came over when the transaction was
9 originally being discussed, and I sat in on one
10 or two of those meetings. That's possible.

11 a. Can we see if you have MS 75 there?
tZ I have another copy.
13 MR. BEMISa It should be in the pile

t4 over there of yours, Ron. Ifs the Wachtell
15 chronology. We looked at it pretty early
16 this morning.
17 A. Right.
18 BY MR. BEMIS:
19 a. If you would look at Exhibit A -
20 A. Uh-huh.
2t a. - which is attached there to, sir.
22 There's two entries where your name appears. The
23 first is on December 16th.
24 A. I see that.
25 a. Do you see that reference? Do you
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a. Was it just a date planner?
A. Date planner.

a. Do you keep that yourself or does
your secretary keep it?

A. My secretary keeps it, but
occasionally I'll pencil something in.

a. And in connection with this
litigation, were you asked by anyone to locate
your old date planners to see whether you still
had them going back to '97 or '98?

A. I don't know if it was, pafticularly
in connection with this padicular litigation,
but I saw a piece of paper that purported to be a

page from one of my calendars, which is where I
think these two dates came from (indicating).

a. A couple of background questions.
You know Mr. Gordon Rich, correct?

A. Yes, sir.

a. How long -- he's deceased now
corect?

A. Unfoftunately.

a. Would you tell us who he was,
please.

A. When? I mean, at what period of
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time? Or how do I know him? I'm not sure of the
question.

a. Well, he worked for CSFB, correct?
A. At the time of his demise, yes.

a. Was he an uninvestment [sic] banker?
A. Was he an investment banker?

a. Yes.
A. Yes, he was.

a. Had you worked with Mr. Gordon Rich
on other deals for the MacAndrews group of
companies?

A. He went to the Harvard Law School and
then started at Skadden, Arps. And he worked for
me on numerous transactions before he left and
went to First Boston.

a. Do you know about how long he was at
First Boston before he died?

A. I don't recall. A nurnber of years.

a. How many transact¡ons, best you can
recall, that he worked on with you at the
MacAndrews group?

A. I really couldn't say.

a. More than -- more than ten?
A. It depends on how you define

1 Drapkin
7 A. The more Lipítor you take, the worse
3 it gets. Although, they swear it has no effect.
4 Q. I want you to go back to -- I want to
5 go back to the Coleman board meeting where the
6 merger is approved. And I'd ask you to pull out
7 of the pile, it's probably the thickest one in
8 the pile, MS 279.
9 A. Yes.
10 a. Okay. Pull it out.
11 A. Got it.
t2 a. And I'm going to give you a page
13 number to turn to --
t4 A. Yup.
15 a. -- to make your lives a little bit
16 easier.
t7 Turn to page 40.
18 A. Yes, sir.
19 a. And I'd like you first to focus on
20 'Terms and Structure of thè Transaction."
2L A. Yes, sir.
22 a. Referring now to the Coleman board of
23 directors, would you read that first paragraph to
24 yourself. I want to ask you a couple of
25 questions about it.

Page lB4
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transactions. Gordon Rich was a very bright,
very nice guy and he came with ideas all the
time. Did we take all of his ideas? No. Did he
do work from time to time for companies in other
regards? There may have been lots of things that
he did. I don't want to mislead you. We did
work with him.

a. Was he the lead person on behalf of
CSFB in the Coleman/Sunbeam transaction?

A. I don't know.

a. Do you know Steve Geller?
A. No. I mean, I think I've met him,

but if he was here, I couldn't pick him out of a
line up.

a. By name, was he subordinate to
Mr. Rich --

A. I don't know.
a. Robert Dufñ7, do you know him?
A. I think I've met these guys, but I

just don't remember them. This is eight years
ago and I sometimes have trouble remembering what
I did last month.

a. Did your doctor ever tell you it's
going to get worse?
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A. Okay.

a. Now my first question is, is that
paragraph accurate based on your being a director
who voted in terms of the - withdrawn.

My first question is, is that an
accurate statement as to what the Coleman board
of directors considered, given that you were
present at the board of directors meetings in
February of 1998.

MR. MARMER: Objection; lack of
foundation. Objection; mischaracterizes the
material.

BY MR. BEMIS:

a. You can still answer.
A. It's accurate.

a. So with regard to the Coleman merger
agreement, which we've identified as MS 117,

there was market risk associated with the
transaction after the -- after February 27, 1998,
right?

A. Yes, sir.

a. And with regard to the CLN merger
document, there was also market risk in the
period between the date of the agreements and the
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closing, correct?

A. Absolutely.

a. Now the next paragraph of MS 279,
which begíns on page 40, begins " The Coleman
board reviewed the economic terms." Would you

read that paragraph to yourself, sir, and I just
have a couple of quick questions on that.

A. Yes, sir.

a. Based on being a director of the
Coleman Company Inc. and being at the board
meetings at the end of February, is this an
accurate statement of what was reviewed at the
board meeting?

A. To the best of my recollection/ yes,

sir.

a. And am I correct in reading this that
CSFB said there was an implied premium of 44.2
percent to the market value of the Coleman stock
based on the consideration that Sunbeam was going
to provide at the merger?

MR. MARMER: Objection;
mischaracterizes the material.
A. That's what the document appears to

sayr yes.

1 Drapkin
2 percent; is that right?
3 A. No. This is not the time of closing.
4 This is February 26th. That's the time of
5 signing.
6 Q. At the time of signing then. Just
7 tell me what the 44.2 percent is as of what date.
I A. This document speaks to February 26,
9 1998. If I am reading it correctly, the premium
10 would be 44 percent based on what we just
11 discussed.
12 a. And that would be as of February --
13 close of business on February 26, t998?
t4 A. Yes, sir.
15 a. And then we know -- we know there was
16 another board meeting on the 27th. The calendar
L7 would show us that that's a Friday. And I think
18 all the agreements were signed on Saturday, but
19 dated back as of the 27th. Is that your
20 recollection?
2l A. It appears to be, yes.
22 a. Now, there's a long discussion --
23 well, I don't want to characterize. I'll let
24 somebody else characterize it, but there is a
25 discussion beginning on page 40 on the opinion of
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2 BY MR. BEMIS:
3 Q. And did CSFB -
4 A. I'm sorry, B doesn't say that -
5 Q. My question is, somebody computed the
6 premium of 44.2 percent, correct?
7 A. It's just a mathematical computation.
B Q. Well, no, this is an implied market
9 price they're referring to in this sentence.
10 A. I don't think so.

11 a. Well, maybe I'm reading it wrong.
12 A. I think you take the $40 and -- $40
13 625 and 20, 686. You take the cash and whatever
L4 the exact percentage was of $40 and 625 each
15 shareholder would get, and that is 44.2 percent
16 higher than $20.68.
17 a. I think you're correct. I think I
18 did misspoke. It was based on the mathematical
19 calculations of the cash per share, times the
20 fractional share of Sunbeam stock you would get
2l at market price?
22 A. Correct.
23 a. And when you did that mathematical
24 calculation, which most of us could do I thinK
25 the premium was at the time of closing 44.2
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2 Credit Suisse First Boston, and that discussion
3 carries over to the next page. And I think there
4 is a more detailed discussion inside of the
5 document. Would you please read the section on
6 the opinion of Credit Suisse First Boston.
7 A. I read it.
I Q. And did Credit Suisse First Boston
9 opine at the board of directors meeting on
10 February 27, 1998 that the transaction was fair?
11 A. That is my recollection.
12 a. In your understanding, what does that
13 mean as a board of director of the Coleman
14 Company?
15 A. That what I as a Coleman shareholder
16 was receiving for my stock was fair.
17 a. Did you have any Coleman stock?
18 A. Yes, I did.
19 a. How many shares did you have at the
20 time of the board meeting?
2I A. My recpllection is I had about 20,000
22 shares, and my kids had about 10.
23 a. Following the announcement of the
24 rnerger transaction, which I think the record will
25 show is March 2nd -- I think that's right. it's
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A. The Coleman just traded in tandem

with Sunbeam. Coleman was no longer Coleman;
Coleman was a right to receive a share of
Sunbeam.

a. But the Coleman stock ran up almost

$10 a share --
A. But I missed that.
a. Oh, you missed that. You missed the

runup of the Coleman stock after the
announcement?

A. I sold two days after the
announcement. Whatever that pad of the runup, I
got. But then the Sunbeam stock performed
admirably prior to the March 19th bomb and it was
up another -- I want to say -- I think it got
over 50 bucks. Which would have been worth
another 6 bucks a share to me.

a. If you look at Page 17, you'll see
the stock prices there. And for the fìrst
quader of 1998, when you get there, just tell me
and we'll look at that.

A. I'm there.

a. It says the high for the Coleman
stock was 35.563. Do you see that?
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shows?

A. No.

a. You want to attend a road show today
on a public offering I understand; is that
correct?

A. That's correct.

a. Tell the jury what a road show is.
A. When you're selling securities to the

public, the management and the underwriters
arrange for meetings with potential investors,
institutional, retail sales forces and the like,
and they so-call go on the road to tell their
story to see whether they can get people
interested in the deal.

a. Did you have any involvement with the
settlement between the MacAndrews group and
Sunbeam that resulted in the issuance of warrants
to the MacAndrews group?

A. None.

a. Did you have any pafticipation in the
valuation of those warrants?

A. None.

a. Let me show you what the Court
Reporter will mark as MS 238.
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2 A. Yes.
3 Q. What did you sell your stock at, your
4 20,000 shares?
5 A. I want to say somewhere around $32
6 maybe, 31 or 32. Don't hold me -- I mean, I
7 just --
I Q. I won't hold you to it. I'm just
9 asking. You got close to --
10 A. The Sunbeam stock got over 50 bucks a

11 share. And the date that I sold it, I bet it was
12 about 41. So maybe I got less than 32. I just
13 don't remember.
t4 a. Okay, we can put that exhibit back
15 together. We're done with it for the time
16 being. Why don't we take five minutes here.
17 THE VIDEOGRAPHER: The time is 3:34
18 p.m. We're going off the video record.
19 (Recess taken.)
20 THE VIDEOGMPHER: The time is 3:44
2t p.m. We're back on the video record
22 BY MR. BEMIS:
23 a. In connection with the zero coupon
24 debenture offering that Morgan Stanley underwrote
25 in March of 1998, did you attend any of the road

1 Drapkin
2 (MS Exhibit 238, Sunbeam
3 Preacquisition Business Plan, marked for
4 identification, as of this date.)
5 Q. The Court Repofter has handed you MS

6 238. Do you have that in front of you?
7 A. Uh-huh.
I Q. Is that a yes?
9 A. Yes, sir.
10 a. Have you ever seen that before?
11 A. No, sir.
t2 a. Okay, you can hand it back to me.
13 There were some meetings between or
L4 among the pafties concerning a potential
15 synergies that the combined Coleman/Sunbeam
16 enterprise might achieve. Did you attend any of
17 those meetings?
18 A. Not to my knowledge.
19 a. Did you have any input in drafting
20 any documentation that purported to analyze the
21. dollar amount of those synergies?
22 A. No, sir.
23 a. Were you involved in any way with the
24 restatement investigation of Sunbeam's financíal
25 statements that was undertaken under the
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1 Drapkin
2 direction of the Sunbeam audit committee in 1998?

3 A. Not that I recall.
4 Q. Did you ever see the results of it?
5 A. I might have.
6 Q. Did you ever investigate what the
7 actual sales short fall was of Sunbeam in the
I first quafter of 1998 versus the first quarter of
I 1997?
10 A. Did I personally?
11 a. Yeah. Did you ever determine what it
L2 was?
13 A. I think I saw a piece of PaPer
L4 yesterday that actually showed what it was, but I
15 didn't do any investigation on my own.
16 a. Do you know what piece of paper that
17 you saw?
iB A. No. It was some internal document
19 that showed-- there was one piece of paper that I
20 looked at that actually had the actual number.
2l a. The actual number of the sales or the
22 shortfall?
23 A. Whatever the first quarter was for
24 Sunbeam.
25 a. Do you remember what You saw in

Page 200

Drapkin
THE VIDEOGRAPHER: The time is 3:50

p.m. This completes tape 3, and also the
videotaped deposition of Mr. Donald Drapkin.

DONALD G. DRAPKIN

Subscribed and sworn to before me
this _ day of 2004.
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Drapkin
terms -- withdrawn.

Do you remember what the difference
was between what Sunbeam eventually recorded in

1998 for its first quafter sales versus its first
quarter sales in 1997?

A. No, I do not.

a. Did you ever -- strike that.
Did you ever see what the difference

was in sales between the first quafter of L997
and the first quarter of 1998 on a rèstated basis
as opposed to as originally set fotth in the
financial statements of Sunbeam?

A. No, I did not.
MR. BEMIS: Okay. I don't have

anything else for you. Thank you, sir.

(Continued on next page to include jurat.)
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CERTIFICATE
STATE OF NEWYORK )

: ss.
COUNTY OF WESTCHESTER

I, JANE WATSON, a Shorthand
Reporter and Notary Public within and for
the State of New York, do hereby ceftify:

That, the witness DONALD G. DRAPKIN
whose deposition is hereinbefore set forth,
was duly sworn by me and that such
deposition is a true record of the
testimony given by the witness.

I further certify that I am not
related to any of the parties to this
action by blood or marriage, and that I am
in no way interested in the outcome of this
matter.

IN WITNESS WHEREOF, I have hereunto
set my hand this 24th day ofJune, 2004.

]ANE WATSON
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DONALD G. DRAPKIN, JUNE 24,2004

ESQUTRE DEPOSITION SERVICES - CHICAGO

312.782.8087 800.708.8087 Fpù.3t2.704.4950

52 (Pages 202 to 203)

16dv-000955



16dv-000956



ì

î.a -1.16 trqr 2o-Mar-98 Bear SLearns (ManeaEy, c/Pahlavi ,P 2I2/2'72-42+91 SOc cLN

iå¿1.' i'i tä" poiå."ôroi - 
u"*"trant.ed ; Buy Rea f f irmed ; one Year TargeE Rem¡ :"ns s 6 0

conscance M. Maneagy (212)
3/Le/eg
ppahlaviObear. com

Sub'iect: ComPanY Upda¿e
Indústry: Household APP1iances

BEÀR, STEARNS & CO. INC.
EQUITY RESEARCH

Sunbeam(SOC-45)-BLrY

+ L/z poinE Drop unwarranÈe:l;ri:"räE.ffirmed; one Yeår Tarset

1998 EPS Lowered Co 51.80 Eo Include Shares Issued in TransactÍon
No Change eo 1999 Estimate of $3'00

'? 2 - 4249 cmaneaEY@bear. com
Parinaz Pahlavi \2L2], 272-4026

*r*Price Drop UnwarranEeC: We uhink LhaE yesEerday's

"f ;;;;-4 poinEs was an over reaccion and we reitreratr
i"ci"ã on iht sl¡ares' our one year Earget remains-$6
i;¡;õ";;= Ehe acguisiEi?n:^iE has-announced and 1e99

"pptåããrr-i:.00. 
Ác :'s* 1999 estÍmates' Ehe shares ar

"'lot discount go Ehe markec'

price drop
e our buy
0 às Sunbeam
earnings

e valued aE

***1998 EPS Lovrered t.o 51.80 from $2.05: We are Lowering our
rggõ-Áun¡eam escimãcå= to $1.80 from 92'05 on Lhe assumption Ehat

E,he ctrree rt"r,"""aiã,,ã tttttoutt"ed ac Èhe beginning -of . 
che montsh

i'ifr.-".q"isicion= ãi cole*-t, signarure Brands and Flrse Alerg,
*i-Cf, ioËu.f sales oi abouc 51.6 bÍ}Iion) close in the near future'
ÀswewroteinournoEeofMarch2.Eheacguisitions.coulddiluEe
ïps ¡V So.os-So.o? in 1998' rn addicion' Sunbeam u'ill issue 19'4
million shares ro Cãieman shareholders bringing Che 1999 share
;;;;-i; 108 million shares (which includes Ehe options Eied to
Mr. DunlaP's new employment agreemenE at Ehe currenE sEock

;;i.;i;- ãssu*ing a"niå-year ãtose. che 1998 share base would

increase ro abouL óg *ifiiot. The combi.nation of the new shares

"rrã-*oa"=" 
dilucion create Etre estsimatse reduccior¡; ()n our new

t"r""ã"i-eps shouíä irr.t".t" abouE-30t over the 51.41 recorded in
i;;;:-- rnápor""a iãs-"rirr also include che restsrucEuring which is
Ë*pu."u¿ cä Ue announced after Ehe transacLions cLose.)

MÀRKTT CÀPITALIZÀTION

DILUTED EPS QI
Mar

Current 1996 S0 .08À

CurrenË 199? $0-24À

CurrenÈ 1998 S0 .318

-- FIRST CÀ¡,L --

Q3 Q4
Sep Dec

$(0.1e)A $(0.03)À
Year

s(0.10)A

$ 1.4rÀ

$1 .8oE

s4. o (b)

Q2
Jun

s0 - 03À'

P/E
NC

26.1x

18 .4x
$o .30À 5 0.39À $o .474
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Frevious 1998

CurrenE 1999

r**Press Release spook s lhe SEock: In conjunction wrth the
pri c ing of a conve r¿ ib J.e offering. Sunbeam Yes trerday issued a

press re1 ease trhat said char firsc guarEer sal es may be lower

than anaIYs ts esLrma Ees of $285-5295 million The nocice senr

the sEock Pr ice ineo a Eaj'IsP in with r.he sugges tion E.hat che Èone

of busj.ness mighE be weakening We do noE Ehink this is Lhe

case. RaEher' Sunbeam's order book ac Èhis poinE, does noc fully
cover lhe growrh eKPe
estimated sales range'

ctraEions (f2t-15t )

This is noc unus
Ehat are imPlied
ual, ewen aÈ this

by
I aE.e

t,he

stage in the guarter March is Ehe most importanE. montrh of ¿he

quart er in terms of sales, and orde:'s rou c ine 1y cone in wit.h an

exPected ¡urnaround time of as llttle as ?2 hours Sunbeam wiIl
conEinue Eo geÈ orders and ship through E.he rest of che guarÞer

and sales should be near trhe expectred range Nonetheless, we

think Ehe ciming of E.he Pric ing of the convert ible deal so close

uo che end of che quarÈer, couP led sirh orders now on the books

prompt.ed ehe company's Press re Iease ,

$2 . osE

$3 .00E 14.2x

*t*curreng Tone of Business is Healthy: -Îhe press release
orompEed us Èo t".riã*-ift" currenE tonè of business' and it seems

Ë;"i,ã-;; ;;"ã-'Ë;Ë1" õã-rãi' =qlls appear Eo be preEEv crose Eo

budgeÈ. LasÈ y"^íl 
'ptãá"ãii"n dlg nol rneec demand in cllppers'

blenders. blankecs'Jå-;;iii"'- The capaciEv issues' have been

solved, and sun¡eåt*üälÌ"""t-that.it i; ablè to meee demand with

improving leveIs åi ããt"i""" Grirrs are ar¡ lmporcanc componenc

of first q'artrer íårããl'ããã u,u think tshey were close Eo budgeE

un.il che beginniå;-;;'uäïãrt 
-*ngn rhe wäather Eurned abrupcly

cooler in many ptiÉ= of the councry' Sunbeam expectss healehy

;äii-";ï""-ãi,tîtto the last' cwo weeks of March' but it is
oossible thac somã "äi""-*ã"fd 

slip into April' The cold snap

t;;";;å-"-Ëii"ãi irãi;;; ;i;¿tric-LIankecs sold welr at reÈai}
and Ehere tra','e oeãi'-'''ä-åigttieicanc retrurns' Tl.e new air and

waEer filrers "a-iË"ä-"ã-Ërtip 
in-volume in March' a bit l-a¿er

Lhan managenenE nlå"ä"pã"tËãl ""¿-chey 
shourd pick up sEeam in

the June quar.er.-io-äã"o**oda..e. all Lhe moving pieces, we have

tov¡ered our Ql .o.åi ;;i;; ;;;ih rotutt"E to 12t ($284 million)
from rst ($zgs miiii""lt ""i 

EPS escimate is S0'31' a 29\

increase.

CompaniesMentioned:Sunbeamlsoc)'Coleman(cLN);FirstAIerE
ieñ.il ; signaEure Brands (srGB)

Firsc caLl CorPoracion.- alt righcs reserved' 61?/345-25o0

-> End of Note <-
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THE BUCKTNGHANI RESEARCH GROUP
Reseørch Notes for lþIareh 21, 1998

c¡r
515 tt/t6 I 1997.4, r 19998 1999E Grorvrh

16.1 28/o
C¡pitgl
26.6Yo

(mit.)
8E.4

s0.308rs0.24A St.40 S1.90 S2.85 24.2

Íhllion H. Steclc (.t I5) A9J-g071
We reiterate our Buy rating on Sunbeam, taking advantåge of the recent weakness in share orice
to increase positions. Last wee( the company announced that lQ98 sales MAy fall shon of
analysts' estimates. We contend that the cäutious corrunent was driven by Sunbeam,, t"gJ ,t*t[
which worried about potlltial disclosure problems since Suobea¡r's managcment was talti¡g to
investors about ä convertible bond issue. It is our opinion tbat Sunbearn's legal stam ¿eciàå if
there was ANY possibility (no marter how small) that thc company could fatl short of sales
estimates, then it had to bc discloscd before the convertible bond iszue was priced. V/e beiieve
these comments were purely cautionary and we continue to project that lQgd sales will incrcase
15Yo, to $291 milliou. V/e are encouraged by the stong ordcrs the company tras received over
the last five days (which will be shipped in this quarter). However, our iqst EpS estimate has
been Eimmed $0.01 to $O30 versus 50.24 last year, due to rnore conservative nrargirt
assumptíons. Our operating margin.has been reduced 0.5 poínt, to 15.370, primarily ¿ue tõ a
redmtion in projected gross margin. We have re-examined the sales mix in tir" q*., *à!iu"n
the large percentage that outdoor product sales (which we believe is tbe coàpany's loîest-
margin business) represeut, we havc reduccd our gross margin assurnption 1.0 úini ta Z':-.4vo.
Partially offsctting this decli¡e, we are reducing SG&A as a perccnt of sales 0.5 point, to lZ.lyo,
recosl.iziog that Sunbea¡n has gotten significantly leaner in the past year. Despite the $0.01 per'
sha¡e reduction in IQ98 EPS estimates, our full-year 1998 EPE forecast t"mairo $t.90, our 1999
EPS estimate remai¡s $2.85, a¡d our target price remains 564 per share. Bæed on our targct
price, thc company has a total returrr potential of al¡uost 40% -- which is certainly 

"rro,rgh-,owarrant a Buy rating.

C

e¡r uSIl e/ró
BUY

IQ98E EPS
s0. r 9vs025A

t996A
s0.53 s1.20

leeg!
s1.74

t9988
¡?. I E.4

Grorvth C¡oitrl
lSYe 26%

(m¡1.)
25.8

Cathcriru Dtpvy et2) gZ2_210j

AnnTaylor teporred fully diluted 4Q97 EPS of $0.09 versr¡s $0.20 in the year-ago quarter. The
comPany's full-year t997 EPS ca¡¡¡È in at $0.47 (fully diluted) vern¡s S0.5J in-tSde, Sales in
aQ97 came to $211.8 million versus $213.1 million a year ago. More details to follow. A
rebroadcast of the company's 8:00 AM (ESÐ conference call will be available today and
tomorrow. The rcplay trumber is (a02) 351-9917.

Pet¿r L¿bé (2t2) 922-5\06
We a¡e hosting a breakfast here at Buckingham for Micron Electonics on Tuesday, April 7. Joel
Kocher, presidenÇ and Steven Laney, vice president corporarc cornmunicationr, øit represent
the company- The conference call-in number for this meeting will be (zlz) 346-64],6.

BRG - 000060

stl n
8AY

19974
$0.92

l9eeE
sr.00

te99E
I 1.5

Gron¡th
22%

C¡pi!¡.!
5c/"

(mll.)
95.6

I 9983

s0.19 29.5

ll basÉdlhic uPofl ¿vail¿ble¡rlom¡tbn th.toftport ir madaNdpublic- ljl¡t E3itrÊp16scnt¡tlon of¿c(rjai¡tð comÞfata. fhe
RâsÈrrch otfiãrùåndBuck¡ngh.rn Group. vr¡thassoc¡¡trd it. havó ¿nd cñaclm¡y positions iñ. ñ¡y tr¡ñÉ¡c{ion6 thêÍt. gecurili.r ofthr hafrinmenllonâd andcompaniog tlsô :ctk0r to ¡nvGstrantperform bánklng fof!àilicÊ! lhoiê

EXHIBIT-ì.
1i' '.

f- +
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Goroman, sactrs & co- rnvesEmenc Reseàrclr

Su.n-beam CorporaE. ion

. * TrÍmmed Q1:988/1998E on PoEentrial Ql Sales SLrorCfaIIi RL *.

Elisabetlr Foncenelli {New York) L-2L2 902-8192 - NY EquiEy Research

NOTE 12:06 PM March 20, 1998 =====================

SÈk Larestr 52 Week MkE cap llTD pr Cur
REg Close Range (¡nm S ) Change yield

Su¡lbearn Corporacion RL 45.38 0.lt

soc Mar
--------Earningrs

Jun Se¡:

53-29 3947.6 7t

Per Share
nê- ËV -v

1999
1998
19 97

o.28
o -24,

FY

FY (F.)

3.00
2.00
i.410.30 0.39 0.4'l

-A-bs P/E on-
Cur Nxt'

-Rel P/E or1--
Cur Nxc

EVlNXCFY
EBITDÀ

LT EPS
crowtlr

soc Fy z2..lx 15.1x 1.1X 0.8X NÀ X 20$

Coneinue co recom¡riend purchase of SOC. 1998E reduced tro 52.00 fm 52.05-
1999E of 53.00 unchangred. Spoke with comp.ury.'By our model , poterrEj-cl Ql
revenr.¡e shorcfall cou].d place Q1 'EPs in S0.25 co S0.30 r¿rnge. New esc, is
S0.28ps v. S0.24, down frorn previous S0.32 est. We corrtinue tro beliewe
Ehe long-cerm corrsolidacion sEratregry should creace sigmificanE value notr
reflected in SOC sb¡ares eoday. Price eargetr on 53.O0 escimace in 1999 is
unchanged atr 560-S65. We believe shorE-term issr¡es are far outrweighed by
che longer-cerm benefits.

Ql:98 reven\re estimaces were in a ranqe of 5285-5295 million. abouc a
15* increase from Q1:97. Our new reverlue E.argee is 10* growtsh Co S2?5-
5280 miltion. The company staced E.haC Q1 revenr.re 'MAY fall below WalL
Screet estrimabes of 5285 mitlion tro 5295 mi11ion, but should exceed year
ago sales of 5253.4 miflion-' Reasons for Ètrc strorÈfall 'lF À¡fY. would
be reEaj.I order pagterTls and invenc,ory mar¡agement.', noe poinÈ of sale
related. Marctr is Ëhe mosc significanE contributor !o first çnrarÈer
sales and profiÈs. Às such, ehese last Ewo weeks of t'he month wil] be
crucial co deEerrnining Ql results.

Our racing on Sunbea¡q has been and remains a U.S. RecoÍüriended Lisc
raei¡¡g. hJiEhin Eha't raBing vte hawe. in she lasC year and a half, Caken
Iong and sl¡orc-Èerm postrures aC differenÈ poinÈs in time. currentr €venEs
place our ratir¡g emptrasis on Ehe trwelve-monÈ!¡ view. we e)<PecE near-eerm
volaC,ilitry arourtd Ct¡es€ tur¡dãmenCal issues until Su¡lbeam reporEs
earnings !n lace ÀPríl.

Imporcal1e Disclosures (code definicions atCached or available uÞon requesg)
SOC : M. CP

cs 1202.24
CONFIDENTIAL
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Page 4
PROCEEDINGS

Deposition taken before Rachel W. Bridgg
Registered Professional Reporter and Notary Public

in and for the State of Florida at lårge, h the

above cause.

TIIE VIDEOGRAPHER: We a¡e now going on video

record. This is tape number one. The lime on the

monitor is 9:09 a.m.

(Ihereupon, the ca.se was introduced by

the court reporter.)

MR. BRODY: Yes, Michael Brody and

Christopher O'Connor for Colemaû (Parent)

Holdings, the plaintiff.

MR. CÍARE: Thomas Cla¡e and Katie Debord

with Ki¡kla¡d & Ellis for the defendant, Morgan

Stanley.

MR. MOSCATO: Michael Moscato from lhe law

ñ¡m of Cu¡tis Mallet for the witness, Mark

Brockelman.

Thereupon,

(MARKJ. BROCKELMATÐ

having been first duly sworn or af6rmed was

examfued and testiñed as follows:

I
I

3

4

5

6
'l
8

9

10

1l
t2
13

t4
15

l6
L7

l8
t9
20

2l
22

23

24

25

MARKJ. BROCKELMAN, JANUARY I4,2N04

ESQI.IIRE DEPOSITION SERVICES . CHICAGO
312.782.8087 E00.708.8087 FAX 312.704.49s0

1 (Pages 1 to 4)

16dv-000972



Page 5

1 DIRECTEXAMINATION
2 BYMR.BRODY:
3 Q. Good morning, Mr. Brockelman. As I
4 explained, my name is Mike Brody. I represent C.oleman

5 (Parent) Holdings in this case. Ib going to ask you

6 sooe questions this morniog.
7 Would you please state your n^me and spell

I your last name for the court reporter.

9 A. Ma¡k Brockelman, B-r-o-c-k-e-l-m-a-n.
10 Q. And, M¡. Brockelmatr, I understand you have

11 been deposed before?

12 A Yes, Ihave.
13 Q. So you're aware that you're under oath just

14 as if you we¡e at trial?
15 A Yes-

1.6 Q. I will be asking you some questions today on
17 behalf of my client. I represeat Coleman (Parent)
18 Holdings, which is an affiliate of MacAndrews & Forbes

19 Holdings, Inc.
'2O Are you familiar with MacAnd¡ews & Forbes and

2L C-oleman (Parent)?

22 A- Yes, Iem.
23 Q. 

' 
Átrd M¡. Clare is here ou behalf of Morgan

24 Stanley.
?5 Youle awa¡e that Morgan Stanley operated as

hge 7
1 questions about your background and what you did before
2 March of 1998.

3 Mr- Brocketoan, where did you attend high
4 school? Where did you grow up?

5 ,4- Luther North, which is in Chicago, Illinois.
6 Q. Did you then attend college?

7 A- Yes, I did. I went to Marquette University

8 in Mi.lwaukee, Wisconsin.

9 Q. Did you receive a degree from Marquette?

10 A. Yes,I did.
1L Q. What degree did you receive?

L2 A. Bachelor of arts in accounting.

13 Q. When did you receive that degree?

L4 A. t992.
15 Q. You're laughing. I recall in a prior
16 deposition there u/as some confirsion about that date.
I7 A. ThatbcoÍect
18 MR. MOSCATO: That's putting it mildly.
19 BYMR.BRODY:
20 Q. Mr. Brockelman, when you were in school at
21 Marquette, did you work in the field of accountancy?
22 A Yes, Idid.
23 Q. What did you do?

U A. I had au internship ðt lohn,son Controls.
25 Q. [n Milwaukee?

Page 6

1 Sunbeam's investment bank in some traúsactions that
2 closed in 1998?

3 A. Yes, I rm aware.
4 Q. Are you aware that there is a lawsuit behveen
5 Coleman (Parent) Holdings and Morgan Stanley arising
6 out of that transaction?
7 A. Yes.

8 Q. Your testimony is being taken in connectioo
9 with that case, sir-

10 The sale of Coleman (Parent) ¡lslrlings'
11. interest in Coleman to Sunbeam took place in the first
1.2 quarter.of 1998. Do you recall fhat?
13 A. Yes.
L4 Q. Okay. A.od at that time, early 1-998, Sunbeam
15 was based here in Florida; is that correct?
16 A. That is correct.

L7 Q. Do you remember where thei¡ ofñce was?

18 A. In Delray Beach.
19 Q. And at that time, in 1998, did Arthur
20 Andersen provide accounting services to Sunbeam?

2l A. Yes.
22 Q. And, sir, did you work or that engagcment?

23 A. Yes,I did.
24 Q. Before we focus on the work you did on that

25 engagement for Sunbeam, IU like to ask you some

Page I
1 .ál. [n Milwaukee, Wisconsin.
2 Q. When you graduated ftom college, did you take
3 a job in the accounting field?

' 4 A. Yes, I did.
5 Q. And where did you take that job?
6 A Arthur Andersen.

7 Q. Io what city?
8 A [n Chicago, Illinois.
9 Q. Since then, since you graduated from school,
l0 have you become certified as a certified public
11. accountant?

tZ A In Illinois.
13 Q. What does one need to do to become a

14 certified public accountant?
15 A. Sit for the examination and have two years,
16 experience.

17 Q. And you passed that examination and had the
18 required experience?

19 A Yes,Idid.
20 Q. You were certified as a CPA in lllinois?
27 A" In lllinois, that's correct.
22 Q. Is that where you were when you sat for the
23 exam?

U A That's conect.
25 Q. Now did there come a time after you started
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Page 9

I atAfhur Andersen'hat you Eoved to a different ofñce
2 within the company?

3 A. Yes.

4 Q. What ofñce did you move to?

5 A West Palm Beach, Florida.

6 Q. And when did you move to West Palrn Beach,

7 approximately?
8 A Approximately - let me back up my time frame

t here real quickly. lbelieve that was 1996.

10 Q. And did you remain -- let me state that

11 differently.
12 Did you stay in the West Pelm Beach ofñce of
13 Arthu¡ Andersen for the ¡emainder of your tenure at

14 Arthur Andenen?

15 ,A- Yes,Idid.
16 Q. You did¡t move to any other offices?

l7 .{ That's correct.

18 Q. Now what was your initial position when you

19 joined Arthur Andersen? What was your job title?

20 A Staff.
2l Q. ADd how long approximately were you a staff
22 accnuntant at A¡thu¡ Andersen?

23 A Fortwoyears.
U Q. So that would be '92 to 94, about?

?5 A- That's correct.

Page ll
I matter ¡n the fiÌst half of 1998, were you an audit

2 manager?

3 A. I was a senior at the very beginning of my
t õ ,-L --- ----,1-.t JurruEärtt w()t Á.

5 Q. And then you became a manager?

6 A. That is coffe€t.

7 Q. When did you leave Arthur Andersen?

I A. lt was June of 2000.

9 Q. After you left Arthur Andersen, what position

10 did you take?

11 A. Vice-president of finance with American Media
12 Operations.

13 Q. Where is American Media Operations based?

14 A. Our headqualers is in Boca Raton, but I work
15 out of our Delray Beach ofñce.
16 Q. Are you still with American Media?

17 A. Yes, I am.

18 Q. Afld what is your current position?

19 A. Vice-president of finance.
20 Q. Can you just briefly describe for us what the

21 responsíbilities of the vice-presideot of fi¡ance are

22 at American Media?

2i A. Ruo the day-to{ay finance, budgeting a¡d the

?A cash flows of the company, supervise the accounting

25 closes and so forth.

Pagc l0
1 Q. Were you then promoted?

2 A. Yes, I was promoted.

3 Q. What was the next position you held?

4 A. Senior.
5 Q. What's the difference in responsibility
6 between a staffaccountaot and a senior accountant?

7 A- A senior will supervise the staff on an audit

8 engagemenl
9 Q. And how long were you a senior?

10 A. For three yean.
11 Q. Were you then promoted again?

LZ A. Yes, I was.

13 Q. To what position?

14 A. Audit manager.

15 Q. And what are the differences of
16 responsibilities for an audit manager as opposed to a

1? senior?
18 A Audit manager will supervise the entire
L9 engagement frorn the planning to the actual audit

20 procedures to the ach¡al wrapup of the audit and will
21 report directly to the parher of engagement.

22 Q. Did you remain an audit manager for the

23 remainder of your tenure at Arthur Andersen?

24 A Yes,Idid.
25 Q. At the time you did work on the Sunbeam

Page 12

I Q. Okay. To whom do you report? What position

2 do you report?

3 A TheCFOofthecompany.
4 Q. That's the chief financial officer?

5 A- That's correct,

6 Q. Okay. Returning to the work that Afhur
7 A¡dersen did for Sunbe¿m back in the 1998 time frame,

8 are you aware that A¡thur Andersen performed audit

9 services for Sunbeam?

10 .4. Yes.

11 Q. Did you participate in the audit of -- the

12 audit that Arthur Aodersen performed of Suubeam in
13 1996?

L4 .4- No.

15 Q. Did you participate in Arthur Andersen's

16 aud¡tofSunbeam in 1997?

l7 A- No-

18 Q. Focusing on lhe work that Artùur Audersen did

t9 for Sunbeam, when did you become involved i¡ that work?

20 A Ih sorry, cån you repeat the question one

21 more time?

22 Q. Sure. When did you become involved in tie
23 work that A¡thur Andersen performed for Sunbeam?

24 .d lt was during the bond offering for the

25 Coleman deal.
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1 Q. If I were to tell you that the bond offering
2 closed at the end of March, 1998, would that be
2 ^^--:-¡--. ,.':+L ,,^,.- -^^^tl-^d^- ^f ,..L^- .'^,. ,,,^-L-,ltJ wNtJtv¡¡r w¡u Jvu ¡@¡¡wuvu vt w¡tvu tvu wu¡^vu:

4 A That's my recollection.
5 Q. Do you remember how soon before the bond

6 offering you started working on the Sunbeam matter?
7 A- Approximately two months before.
I Q. And how long did you work on the project?
9 A- Until the close of the bond offering.
10 Q. Okay. With whom did you work? What other
lL accountants at A¡thu¡A¡derseu?
72 ,A- Worked primarily with Lårry Bornstein. I
13 also worked with Dennis PasFana, but I reported

14 direclly to l-arry Bomstein.
15 Q. What projects do you recall working on in
16 conneaion with the bond offering?
17 A I helped draft the pro forma financial
18 results which went into the bond offering.
19 I also verified the historical data within
20 the bond offering.
2L Q. Any other projects you remember working on?

22 A- Wefejusttalkingaboutthebondofferingat
23 this point?
U Q. Yes, sir.
25 A Yes, that's it.

Fage f5
1 A Any informatiotr that was in the bond offering

2 that related to historical data" it was verified by oe-
3 ê.nd also tr maintain a fiIe that supported the

4 historic¿l data within the bond offering.
5 MR. MOSCATO: Mark, I just want to clarify,
6 wheu you say historical information in the bond

7 offering, do you mean in the offering memoraudum?

8 TÍIE WTINESS: In the otrering demorandum,

9 excuse me, let me rephrase that. trVithin the

10 offering memorandum.

11 BYMRBRODY:
12 Q. And just so we're clear, by offering
13 memorandum, you mean the document that was used to sell

14 the securities to the people who bought them?

15 .4. That is correct, yes.

16 Q. Now in connection with the work that you did

17 with the bond offering, did you do any work on Arthur
18 Andersen's comfort letter?

19 À Yes, Idid.
20 Q. What is a comfort letter?

2l ,4- C.omfort letter is a letter provided by the
22 auditors in counection with a registratioo statenrent.

23 Q. Atrd who do they provide it to?

24 ,4. lt's provided, Ibelieve, ifl rÊcall

25 conúly, to the company. And also to the

Page 14

1 Q. [n connection with the work you did on the
2 bond offering, did you do any due diligence?
3 A. No, I did not.
4 Q. That was done by others; is that right?
5 A. Tbat's correct.

ó Q, You mentioned the pro formas and said you
7 helped draft the pro formas.

8 Can you explain what a pro forma is?

9 A. Pro forma basically Ineans as if. You take

10 the historical information and adjust them for the

11 transaction at hand.

12 Q. Atrd what is it that you did in working on the

13 pro formas?

L4 A. With the help of the Sunbeam company, Bob

15 Gluck actually created a spreadsheet for the various

16 periods, the balance sheets and income statements, and

17 adjusted them for the transac{ions based on the

18 accounting rules and guidelines.

19 Q. Did those pro forma documents that you worked
20 on find their way into the offering memorandum?

2l A. Yes, that's conect.
22 Q. AII right. You also indicated that you did
23 some work in verifying historical data?

24 A. That's correct.

25 Q. What do you mean by that?

1 underwriters. 
Pagc 16

2 Q. Okay- Do you recall what your involvement
3 was in connection with the comfort letter?
4 A Yes.

5 Q. What was that?
6 A Prirnarily related to the tick marks that are

7 within the comfort letter. By the tick marks, they are

8 defrned work that is performed by the auditors on the

9 actual offering memorandum such as aacing to
10 company-provided documentation.
11 Q. Whoelsewasinvolvedwiththecomfort
12 letter?

13 ,4- To my knowledge,Larry Bornstein and Dennis
14 Pastrana.

15 Q. Do you recall when the drafting of the
16 comfort letter began?

I7 Do you remember the date on which it began?
18 A Not exactly.
19 Q. I may show you some documentq sir, that will
20 refresh your recollection. Well come back to that.
2l Did you provide any of, to your recollection,
22 did you provide any of the information that was put
23 into the comfort letter?

24 A What do you mean by information?
25 Q. Well, the comfort letter contained data and
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Pagc 17

1 i¡formation about the comPany, didtrl it? Do you

2 rccall?

3 MR. MOSCATO: Would it be helptul if you saw
1-,t-!^- rl^-l- ¡^ ¿L:^ ---^^¿:^-O+ IUe COUI¡UII lÞttç¡, IYIAIÁ, lU ¡lrùwËr aus t{usùtruu¡

5 Tm TilTfNESS: Yeah, poteotially that may

6 help.

7 BYMR.BRODY:
8 Q. I think thatb a good way to go. [æt me

9 provide that"

10 M¡. Brockelman, I'm giving you what

11 previously has been marked as CPH Exhibit 17. That's a

L2 lette¡ on the letterhead of Arthur Andersen dated

13 Ma¡ch 19.

14 ['m going to ask you just to look at that and

15 tell me if that's a comfort letter.

L6 A Yes, this is a comfol letter.

L7 Q, And is this the comfort letter that rvås sent

18 to Morgan Stauley in connection with the bond offering,

to your recollection?

À To my recollection, yes.

Q. Sir, is this the final version, the final
version of the letter?

MR. CL,ARE: Objection to the form.
MR. BRODY: [æt me withdr¿w that.

Page 19

1 night at the printer's.
2 Q. And after M¡. Bornstein sigped the document

3 at the printer's, do you know what he did with it? Did
4 hc give ii to somebody?

5 .{ Yes, he did. I dont recall who received

6 copies.

7 Q. Do you know if at that time a cnpy was given

I to someone for or on behalf of Morgan Strnley?
9 A Yes, correct.
10 Q. The question that caused me to show you this

11 document related to the date, or information rather,

12 contained in the information.
13 I'd ask you please to turn to page th¡ee of
L4 the document we have ma¡ked as Exhibit 17.

15 For example, paragaph 5A and 5B contains
1.6 i¡formation about the operations of Sunbeam.

77 Do you see that?

18 A. Yes, I do.

t9 Q. Is that information that you collected?
?I A No.
2l Q. Is it information that you were responsible
22 for putting into the document?
23 A. No.
24 Q. Do you know who provided that information?
25 A Dennis Pastana.

Page 18

1 BYMR.BRODY:
2 Q. Do you know if any comfort letters were sent

3 after this one?

4 A Yes, I do know.
5 Q. Was a comfort letter sent in connection with
6 this transaction afterthe draft that you see as --

7 excuse me, the version marked as Exhibit 17?

8 .A. Yes.
9 Q. When was that sent?

10 A lt's called a bringdovrn letter when it
11 finalizes. I donl know the exact date ofthat.
12 Q. Okay. Well come back to that. Thank you.

13 This document is siped by someone on behalf
14 of Arthu¡ Andenen.
15 A Yes.
ló Q. Do you know who put pen to Paper and sigred
17 the document, do you recall?
18 A. To my recollection, it was l-arry Bornstein

19 who had the authorization from the partner, Phil
ã) Harlow, to sign on his behalf.
2I Q. Do you kno'¡/, were you present when

22 lvk. Bornstein sþed the comfort letter?

23 A Yes, Iwas.
U Q. And when was that, to your recollection?

?5 A I dont know the exact date. It was the

Page2O

1 Q. Prior to this comfort letter being siped and

2 $vea to Morgan Stanley at the printer, do you know if
3 a draft was sent to Morgao Stanley?

4 A' Yes.

5 Q. And was a draft sent to Morgm Stanley?

6 A To my knowtedge.

7 Q. Do you know wheu that was sent?

8 .{ No, I do not.

9 Q. Do you know how long in advance of the

10 mee':ng at the printer's it was sent?

11 ,4" No, I do not.

12 Q. Could you estimate in terms of days or weeks?

13 MR. CLARE: Objection.

14 BY.MR. BRODY:
15 Q. Anything?
16 A No, I really cant.
17 Q. Prior to Mr. Bornstein delivering the signed

18 copy of the letter to Morgan Stanley at the printer's,

19 do you know if Morgan Stanley had a copy of the comfort
20 lener?

21 MR. CT ARE: Objection, calls for speculation.

22 TIIE \{TINESS: I do not know.

23 BY MR.BRODY:
24 Q. Did you ever see someo¡re from Morgan Stanley

25 or their lawyers with a copy?
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1 ÀNo.
2 Q. Retuming lo the letter, sir, paragraph 6C,

3 paragnph six begins oû page four, but paragraph 6C is

4 on page five, contains additional information about the

5 status of the company.

6 Do you see that?

7 ,4. Yes.

I Q. Did you collect the information that is found

9 in pamgraph 6C?

10 ,4" No.

11 Q- Did you do anything to analyze ot prepare

12 that portion of the letter?

13 A No.

t4 Q. Do you know who prepared the information o¡

15 collected the informatiotr thatrs found in paragraph 6C?

16 .¡l. Dennis Pastrana.

l7 MR. MOSCATO: Iæt me just have a word. There

18 is no question pending.

19 MR. BRODY: Correct. That's fine.

20 (witness confers with counsel)-

2l MR. BRODY: Are you all set?

22 MR MOSCATO: Yes.

23 If it comes up --
24 THEWTTNESS: Okay.

25 MR. BRODY: Please mark lhis as our next

Page 23

1 .4. That's conect.
2 Q. Okay. You indicated that youVe seen several

3 drafts. Did you make revisions to drafts?

+ /L lesrtutu.
5 Q. Do you remember anything that you changed or
6 added?

7 A- Several things. I couldnt name otre spe.cific

8 item, but certainly several items changed throughout

9 the drafting of the comfort letter.
10 Q. Do you remember anything that you changed as

11. opposed to thinp that might have jrst been changed in
12 the process?

13 A Nothing specifically.
14 Q. Okay. Focusing on the draft weVe marked as

15 Exhibit 115, there is some handwriting on it. Do you
16 recognize any of that handwriting?
77 A. Yes, I do.

18 Q. Is any of it yours?

19 A No.

?Ð Q. Do you know whose handw¡iting it is?

2L A Yes.
22 Q. tud whose is it?
23 .4* I-arry Bornstein's.
2,1 Q. The document on iæ 6.nt page contaim a fax
?5 tagline indicating it was faxed from Global Financial

Page22

1 exhibit, which I believe is Exhibit 115.

2 (CPH Exhibit No. 115 was na¡ked for
3 identiñcation.)
4 BY híR. BRODY:

5 Q. Mr. Brockelman, IVe asked the court reporter

6 to mark and have given to you a document marked as CPH

7 Exhibit 115. Do you have that in front of you?

8 ,4- Yes,Ido.
9 Q. Do you rcægnize that this is a drañ of the

10 comfort letter?

11 .4. Yes, it has the stamp on top.

LZ Q. By that, you mean the Preliminary, lntended

13 For Discussioos Only stamp?

L4 A That's correcl.

15 Q. Aside from discussions wilh your counsel,

16 have you ever seeu this document before?

L7 À lle seen several dr¿ft versions of the

18 offering memorandum. I couldnt tell you if I actually

L9 saw this speciEc version.

20 MR. MOSCATO: You said of the offering

2l memorandum again.

22 THE \ryTTNESS: I'm sorry, the comfort letter.

23 BYMR. BRODY:
24 Q. The comfort letter that was done in

25 connectioo with the offeriog memorandum?

Page24

I Press on the 19th of March in 1998.

2 Do you see that?
3 A Yes.

4 Q. Do you believe that's the night or the
5 evening that you were at the printer?

6 A Yes,Ido.
7 Q. And it was sent at almost midnighÇ 12

I minutes to midnight.
9 Were you at the printer at that time?
10 A. Yes, I was.

11 Q. Do you remember any d.iscussiotrs, sir, at the
12 printer about a drafi of the comfort letter or making
13 any changes to lhe comfort letter?
14 MR. CLARE: Objection to the form.
15 TIIE WTINESS: Yes.
16 BY MR. BRODY:
L7 Q. With whom were those discussions? \Mho
18 participated in those discussions?

19 A Låfry Bornstein.
20 Q. Anyone else?

2l A I dont recall anybody else. I kuow the¡e
22 were discussions. I couldnt tell you names of anybody
23 else.

U Q. And focusing on discussions about the comfol
25 letter as opposed to other discussions at the printer
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1 that evening, what do you remember being discussed?

2 A. With regard to changes to the comfort letter?
3 Q. Yes, sir.
4 A- My spccific part was to er¡surc that all {hc

5 numbers \,\¡ere conect. My job was to place all the tick
6 marks throughout the actual exhibit part of the comfort
7 letter.
I I wanted to point out this wasn't the enti¡e
9 comfort letter, so specifically that was my job to

10 change the comfort letter in that fashion, to dropping
11 the tick ma¡ks on the exhibits.
12 Q. Just so we're clear, the document weVe
13 marked as Exhibit 115 doesnt have the tick ma¡ks on
14 it, does it?
15 ,4' It has the, the narr¿tive on it but it does

16 not have the actual comfort letter pages that had the

17 tick marks on it.
18 Q. And if we return to the document that had

19 been marked as Exhibit 17, the signed copy of the
ã) comfort letter.
2I A Yes.
22 Q- fud tum to page six and seven of tbe

23 document.

U A Yes.
Z5 Q. Does that have the key for the tick ma¡ks?

Page27

1 Q. Okay, thank you.

2 Okat. Now let's talk a little more generally

3 about the discussions that took place that evening at

4 the printer's. YouVe a.lready testified that you were

5 present at the printer's?

6 A. Yes.
7 Q. And the printer's name was Global Financial
I Press?

9 A Yes.
10 Q. Where, what city is Global Financial Press

11 located in?

12 A. NewYorkCity.
13 Q. And who did you attend that meeting with?
14 Who went with you to that meeting?
15 A. Lårry Bomstein.
16 Q- Now for those not familiar with an evening at

17 the printer's, what is it like? Do you go to a print
L8 shop or do you go to ofñces?
19 What type of facility did you visit?
20 MR. CLARE: Oþ'ection to form.
2l TÍIE WTINESS: It was a pint facility, and we
22 were in a conference room.
23 BY MR.BRODY:
U Q. lVere there more rooms than just fhe one
25 conference room?

Page26

1 A That is correct.
2 Q. And was it your job to place those

3 appropriate marks on the exhibits in the areas to which
4 they correspond?
5 A. That's correct.
6 Q. And is that something you did the evening you

7 were at the printer?
8 A That is correct.
9 Q. Do you remember any discussions, aside frorn

10 that topic, do you remember any discussions about the
11 language of the comfort letter or the statements made
12 in the comfort letter at the printer?
13 A ldo.
L4 Q. rWhat do you recall being discussed?

15 .{ I do want !o preface that my knowledge is a
16 little bit hazy at this point, but I do remember
L7 discussions regarding disclosure.
18 Q. Disclosure of what?

19 ,{ Are we tâlking about the comfort letter or
20 the offering memorandum in general?

2l Q. t-et's just try to nanow it first to the

22 comfort letter.
23 .4. To the comfort letter itself.
U As far as the comfort letter, no, no

25 sipificant discussions related to the comfort letter.

Pagc 28

1 A. Yes, conecl.

2 Q. How long were you there, from the time you

3 arrived to ¡[s rims you left?

4 A" I dont rec¿Il precisely, but I estimate

5 about len hours.

6 Q. Aod what was your purpose in going to the

7 printer's that gr,,sning?

8 .4- To update the comfort letter.

9 Q. Anything else?

10 d No.

11 Q. Didyoulookatdraftdocumentsthattùe
12 printer h¡.| prepared and decide whether lhey were

13 apprcpriate or not?

t4 ,4. Yes, as part of the comfort lener.

15 Q. Cåtryouexplainhowitisyoudidthat,what
16 you were doing?

17 A. A fi¡al update to the pro forma information.
18 As pages tumed, you would compare what you subnitted

19 to the final version.

20 Q. Okay.

21 MR. BRODY: Can we go off therecordforjust
22 asecond.

23 THEVIDEOGRAPIIER: Wearenowgoingoffvideo
U rsco¡d. Ths rime on lhe monitor is 9:38 a.m.

25 (Discussion held off the record.)
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1 THE VIDEOGRAPHER: We are now back on video

2 rccord. fþs rime on the modtor is 9:¿f4 a-m.

3 BYMRBRODY:
4 Q. M¡. Brockelman, before we went off the

5 record, we were talking about the evening at the

6 printer's. I'd like to return to that topic.

7 What document was being printed?

I À The offering memonndum.

9 Q. And that was the offering memorandum by which

10 Sunbe¿m raised money to finance its acquisitions?

11 .{. That's correct.

12 Q. A¡d was the pro forma that you worked on

13 being included in that offering memoraudum?

14 À Yes, it was.

15 Q. Now you indicated in a response to a prior

16 question that as certain pages srere tumed, you cbecked

17 them.

18 What was it that you meåtrt by that? What did

19 you do?

20 A The historicâI and pro forma ñnancial

21 i¡formation that was in the document, if there was atry

22 changes or adjustments to those numbers, I would check

23 ard ensure that they were properly chaûged.

U Q. Soastheprinterprepareddraft pages,you

25 checked them to mate sure they were still accurate?

Pagc 31

1 was staying at with larry Bornstein, but we were in his

2 room in the hotel.
3 Q. Then how did you leam about the press

4 reiease?

5 A. We saw on a news chan¡el the disclosure on

6 the press release.

7 Q. What do you remember the news channel or the

8 news story reported about Sunbeam's press release?

9 .at. It gave a forecasted number. That's all I
10 recall.
11 Q. Do you remember after you atrd Mr. Bornstein
12 saw the mention of the press release whether you had a

13 discussion about it at thât time in the hotel?

t4 ,4- Yes.

15 Q. What do you remember discussing?

L6 A lårry made a comrnent that he didnt believe
17 the number that was disclosed would be obtainable.
18 Q. And that was after Mr. Bornstein saw the

19 press release?
20 MR. CL,ARE: Objection to form.
21 MR. MOSCATO: I object to that. It's
22 inconsistent with his testimony.
23 BY MR. BRODY:
U Q. When was that discussion with Mr. Bornstein?
25 A After we saw the news report.

Page 30

1 A. That's correct.
2 Q. Now at the time of this meeting at the

3 printer in New Yorþ you were ofl¡ced in Florida; is
4 that correct?
5 A. Yes.
6 Q. And you traveled to New York to go to the

7 printer's?

8 A Yes,I did.
9 Q. Did you travel with M¡- Bornstein?

10 A. Ycs.
1.1 Q. A¡e you aware that the day you visited the

12 printer, Sunbeam issued a press release abut its sales

13 results?

14 A. Yes, I arn
15 Q. And did you have any involvement in drafting
16 or revising the press release?

l7 A. No, I did not.

18 Q. Were you aware of the press release before it
19 was issued?

20 A. No, I was not.

2l Q. Do you remember where you were when you

22 leamed that Sunbeam had issued the press releæe?

23 A. Yes.

U Q. And whe¡e was that?

ZS A. At the hotel. I do not recall what hotcl I

Page32

1 Q. Okay.
2 MR. MOSCATO: Did you see the press release

3 at atl?

4 TI{E WTINESS: No, I just want to make sure

5 we're talking about a news release, not a press

6 release.
7 BYMR.BRODY:
8 Q. I understa¡d. You didnt see the actual
9 press release?

i0 A That's correct.
11 Q. Released at that lime.
12 I'd now like to focus on -- let me withd¡aw
13 that.
14 Did you go from the hotel to the printer?
15 A Yes.

16 Q. I'd now like to focus on the events that took
17 place at the printer.
18 Si¡, was the, were these events at the

19 printer the same day as the press release came out?

20 A Agoio, I dont recall a press release. The
21 same day of that news release, yes.

22 Q. Okay. And who participated in these meetings
23 at the printer? Who was there?

24 A I was there certainly, larry Bornstein. We
25 were the team ftom A¡thur Andersen.
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Page 33

1 There was represettatives from Morgan

2 Stanley. Several attorneys. I couldnt name

3 everybody. That really wasnT my job there.
ô,--- ñ^ --^-- l--^---.-,L^ --.^- ¿L^-^ 4^- lt^--^-¡t v. itu¡ç. tlu yuu ÁIluw wüu wilö uclc uuu ¡Y¡u¡Ë,óu

5 Stanley?

6 A. I donï recall atry nzmes, no.

7 Q. If I mentioned name John Tyree, does that

8 refresh your recollection?

9 .4- Yes, John Tyree was there.

10 Q. Do you remember if there was anyone else

11 there from Morgan Stanley?

L2 .4- There was. Again, I dont recall any nâme$.

13 Q. Were there lawyers there on behalf of Morgan

14 Stanley?

15 .¿¡. Yes.

16 Q. Were there lawyers there on behalf of
17 Sunbeam?

18 À Yes.

19 Q. Do you know if there was aoy business person

20 there on behalf of Sunbeam?

2l .¿u No, there was not.

22 Q. As you sit bere, do you remember the nnmes of
23 the lawyers tbere on behalf of either Sunbeam or Morgao

24 Stanley?

25 .4. No,Idonot.

Page 35.

I A. I-arry Bornstein to myself.
2 Q- So Mr. Bornstein discussed with you?

3 A. That's correct.
A 

^ 
ltÂ^. J^ ..^.. -^-^-L^- lt- D^--.^:- ^^..:--OI \¿. rrudl uu JUU tç¡¡rçüluçr tYlt. nutt-tbtf;t¡¡ ùdyuË,:

5 A. I don't recall the exact substance of the

6 conversation. Just it related to disclosures in the

7 offering memorandum.

8 Q. Do you remember Mr. Bornstein participating
9 in a discussion with the Morgan Staniey representatives

L0 about disclosures in the offeriog memorandum?
11 A. Yes.
12 Q. rüould this be between Mr. Borustein and

13 Mr. Tyree?

14 A. Yes. There were also otber people involved
15 in the conversation. He's the ody one I remember.

16 Q. What do you remember being discussed?

l7 A. I don't recall specifically. It just again
t8 related to disclosures withi¡ the offering memorandum.
t9 Q. Do you remember what position Mr. Bornstein
20 was øking?
2l A. No, I do not.

22 Q. Do you remember what position Mr. Tyree was

23 taking?

24 A. No, I do not.

25 Q. Mr. Brockelman, this conversation at the

Page 34

1 Q. And do you remember tbe names of thei¡ law
2 ñrms?
3 A No,Idonot.
4 Q. If I were to suggest that attomeys ftom
5 Scadden Arps represented Sunbeam, would thal refresh

6 yourrecollection?
7 A- Yes, that does.

I Q. Were there lawyen from Scadden there?

9 A. There was.

10 Q. Do you remember the names?

11 A No,Idouot.
LZ Q. Are you familiar with the film of Davis Polk?

13 A. Yes, they were the attomeys for the

14 underw¡iters, I believe.

1,5 Q. Again, do you remember fhe names of the

16 individualslawyers?
ll A No,Idonot.
18 Q. At the printer's *", 

"vsning, 
do you recall

19 discussion about what disclosu¡e should be put in the

20 offering memorandum?

Zl MR. CIARE: Objection to form.

22 THE WTINESS: Yes, I remember a discussion,

23 yes.

ÙI BY MR.BRODY:
25 Q. Who participated in this discussion?

Page 36

1 printer's took place in 1998; is that conect?
2 A Yes.

3 Q. A¡d we're now sitting here i¡ 2004. Between
4 then and now, did you give other testimony in which you

5 described what happened that eveoing at the printer's?

6 A- Yes, I did.

7 Q. All right. Aûd itb correcr, sir, isnt it,
8 that you were deposed in connection with other
9 litigation arising out of this trarsaction in which you

l0 testi.ñed about a number of topics, including the

11 eveots at the printerb?
12 A- Yes, I did.

13 Q. Do you remember when tùat depositioo took
14 place?

15 A It was acouple of years ago-

16 MR. BRODY: Do you need a copy?

L7 MR. MOSCATO: I would¡t mind if you have an

18 extr¿one.

19 BYMR. BRODY:

Q. Mr. Brockelman, Iln giving you - may I have

that back? l'm going to mark it.
Tm WTINESS: C.ertainly.

MR. BRODY: Ask tbe court reporter to ma¡k

this, please, as our next exhibit.

20

2L
tt
23

24

ß
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Page 37

1 (CPH Exhibit No. 116 was marked for
2 identification)
3 BYMR.BRODY:
4 Q. Mr Brockel¡nan, Ile given you what's beea

5 ma¡ked as CPH Exhibit 116, which appears to be a

6 transcript of the depositioû you gave nearly three
7 years ago on January 23rd"2001. Is that correct?
8 A. Yes, conect.

9 Q. A¡d at the time you gave that testimony, the

10 events of March 1998 were closer b time; is that
11 conect?

12 A Yes, correct.
13 Q. I'd ask you, please, to review your prior
14 testimony and then Ih going to ask if it refreshes

15 your recolleaion of lhe events of tbat evening. So if
16 you would please tum to page 190. Læt me give you a
17 more specific page and line, atrd see if you recall.

18 I believe you might want to 51¡1 ¡s¿ding on
19 either page 190 or beginning on page 191.

20 MR. MOSCATO: Wby dont you stad at the top
2l of 190.

22 MR. BRODY: That would be 6¡e.
23 THE WITNESS: Okay.
24 MR. MOSCATO: How far do you watrt him to go?

25 MR- BRODY: Well, I'm going to ask you to

Page 39

1 conversatiom held there?

2 A. It generally related to the projeAions for
3 the ñrst quarter, but as far as the actual figures and

4 amounts, I don't recall.
5 Q. Putting aside the figures and amounts, did
6 Mr. Bornstein express a view about whether the

7 projections ofsales for the fi¡st quâfer should be

I included or not?

9 A. He felt that they should not be included and

10 that they were not going to make analyst expectations
11 forthe first quartor.

12 Q. Do you remember anything else Mr. Bornstein
13 said in words or in substance about that subject?
14 A. No. That's the extent of my knowledge.
15 Q. Do you remember what Mr. Tyree from Morgan
16 Stanley said in response to what Mr. Bomstein said?
t7 A. No.

18 Q. Did there come a time that evening in which
19 Mr. Tyrce discussed Mr. Bornstein out of the presence

20 of M¡. Bornstein; that is, in your presence, but while
2L Mr. Bornstein was not there?
?2 A. Yes.

23 Q. What do you remember happening in that
24 conversation?

25 A. I wasnt involved in the conversation, but I

Page 38

1 read to page?ß2.

2 MR. MOSCATO: 2t2?
3 ' MR. BRODY: Yes, si¡.
4 MR. MOSCATO: Off therecord.
5 (Discussion held off the record.)
6 BYMR.BRODY:
7 Q. Have you had a cbance to look at those pages,

8 sir?
9 A. Yes, I did.
10 Q. Does reviewiûg your testimony from 2001
11 refresh your recollection about the events of the

12 evening of Ma¡ch 19, 1998?

13 A. To a c€rtain extent.

14 Q. Do you recall, having refreshed your
1.5 recolleclion to that extent, do you recall what
16 discussion Mr. Bornstein and Mr. Tyree had on the
17 evening of March 19 about what should be disclosed in
18 the offering memorandum concerning Sunbeam sales?

19 MR. MOSCATO: Mark, why dont you c¡ose the

20 thing and then tell him.
21 BYMR.BRODY:
22 Q. I think that's a good idea.
23 A. Yeah. Honestly, I still do not recall the
Vl exact conversations held there.
25 Q. Do you remember in substance the

Page tlO

1 was in the same conference room when 69 rilas ¡¡king the

2 comments.

3 Basically John Tyree ìr¡ras very upset and used

4 certain profanity dfuected at Larry lomstein.
5 Q. Do you remember what he was upset about?

6 MR. C[-ARE: Objection, c¿lls fo¡ speculation.

7 MR- MOSCATO: t object to that.

I MR BRODY: [æt me rephrase it.
9 BYMR.BRODY:
10 Q. Did, in that conversation did Mr. Tyree
11 communicate what he was upset about?

LZ A. Yes.

13 Q. And what was that?

L4 d It rclated to disclosure in the offeriag
15 memo¡andum.

16 Q. Was he upset with M¡. Bornstein?

L7 MR. CI-ARE: Objection, calls for speculation.

18 THE WIINESS: It appeared be was upset ar

19 larry Bornstein, yes.

20 BYMR.BRODY:
2L Q. Do you remember in words or substance what he

22 said in that conversatiou?

23 .d No, I do not.

24 Q. As you sit here, I know it's beeu a number of
25 years, do you remember any of the precise things that
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Page 4l
t he said?

2 L All I could temember is, you know, him saying

3 I-any Bornstein is a fucking asshole. That's the

4 exteat of my recollection of the words he used.

5 Q. So those words stuck with you?

6 A Yeah, exactly.

7 Q. Do you remember other participants in this

8 conversation? [æt oe withdraw that.

9 Do you remember other participants at the

10 printer's aside from Mr. Tyree, for example, the

11 Scaddeo lawyers, the Davis Polk lawyers, sayiag

12 an¡hing about the disclosure issue?

13 'A. No, I dont recall.

Í4 Q. Was Mr. Tyree upset about 1þs things that

15 Mr., the position Mr. Bornstein was takiog?

16 MR. CLARE: Objection, calls for speculation.

L7 TIIE WIINESS: He appeared upset.

18 BY MR. BRODY:
19 Q. Oo what do you base that? Wby do you believe

20 he appeared upset?

2l A Profanity he used.

22 Q. Did he raise his voice?

23 d Yeg
24 Q. When Mr. Tyree made thes€ comments, you were

25 h the conference room; is that correct?

Pagc 43

1 Q. Aside from the discussioos youVe recounted

2 so far, do you recall any other discussions tbat

3 evening at the printer?
a a À.I^+ -^-^:fi^-11..l õr rrv¡ ùywurv(ur.

5 Q. Do you remember when in the evening or in the

6 moming hours you and Mr. Bomstein left the printer?

7 Was it the fotlowing moruing or was it --
8 A. It was in the morning time. I\n not quite

9 sure what exact time.
L0 Q. Now, Mr. Brockelmatr, a moment ago you had a

11 chance to review the testimony you gave in 2001 about

12 this subject; is that conect?
13 A Yes.
14 Q. Atrd having done that, that refresbed your

15 recollectioû to an extent and youVo testified about

1ó that; is that correct?

17 A. To a certai.û extent, yes.

18 Q. Ard it's my understanding you dont recall

19 any.thing else conceruing those events?

20 A. That's correct.
21 Q. At the fime you gave the testimony that you

22 gave in 2001, did you testify based on your

23 recollection of the eveûts at that lime?
U A. Yes,Idid.
25 Q. And does the tra$cript I showed you, the

Pagea2

1 A Yes.

2 Q. \Vere the comments directed to you or were
3 they di¡ected to others?
4 L Di¡ected to others.

5 Q- Do you know ûo whom they we¡e di¡ected?
6 .4- No,Idonol
7 Q. One or another of the lawyers?

8 .A- The other attorDeys, that's conect.
9 Q- At the time Mr. Tyree made these statements,

10 was Mr. Bornstein present?

Ll .4- No.
72 Q. Did Mr. Bomstein later retu.m to the room?
L3 ,{- Yes, he did.
14 Q. And did you relate what Mr. Tyree had said to

f5 Mr. Bomstein?
16 A Yes.
t7 Q. Do you know how the disclosure issue \r'as

L8 resolved?

19 MR. CLARE: Objection to form.
20 MR. BRODY: l,et me withdraw that.

21 ÉYMR.BRODY:
22 Q. Do you know how the issue that M¡. Bornstein
23 aú Mr. Tyree discussed that evening was resolved in
24 tbe offering memorandum?

25 A ldontrecall.

Pagc 44

1 tansç¡ip1 from 2ü)1 contain your testimony, record

2 your past recollection about those events?

3 .A. Yes, it does.

4 MR. CLARE: Objection to forrn.
5 MR. BRODY: A¡d what's thatobjection?
6 MR. CLARE: You only asked him to read a few
7 pages of his deposition tra$cript, and I think
8 it's improper to ask him whether the enti¡e
9 transcript is consistent with his current
10 recollection.
11 MR. BRODY: Okay, well, I dou't think that

12 was my que.stion.

13 MR. CTARE: Or whether it was basedon his

14 recollection at that point in time, when he's only
15 had a chance lo review a few pages ofit.
16 BY MR. BRODY:
77 Q. Have you reviewed the transcript of your 2001

18 deposition at any time within the last six months?

19 A No.

ZO Q. Sir, to deal with Mr. Clare's objection, I'd
21 ask you to go bach and I hate to do this to you but
22 just to read a few additional pages of the hanscript.
23 t'd ask you to read your hanscript beginning
?Á atpagel87. I believeyoustarted readingat 190. So

25 just read ftom 187 to 190, aad Iln going to ask you a
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Page 45

1 couple ofquestions?
2 MR. MOSCATO: I donl want to be an

3 obstructionist, but what's the purpose of his

4 reading?

5 MR. BRODY: Just to establish past

6 ¡ecollection reco¡ded.

7 MR. MOSCATO: I object. t dont thi.ok that's

8 the proper way to do it, but it's your deposition,

9 so do what you think is best.

10 BY MR. BRODY:
11 Q. Okay, youVe had a chancc to ¡ead that?

12 ,4. Yes.

13 Q. Okay. A¡d Mr. Bornstein -- excuse me,

L4 Mr. Brockelman, at the time you gave tbe testimony you

15 gave in 2001, you testified based on your recollectiotr

16 ofthose events?

l7 ,4" Yes,I did"

18 Q. And as f believe you testified today, you no

19 longer have recollection of those speci-6c events

2O beyond what youVe testified about in your prior

21 testimony?
22 .4- That's correct.

23 Q. Youþe had a chance to revíew pages 187

24 tbrough 2U2 of youl transcript from 2O01; is that

25 conect?

Page 4?

1 return to Florida?
2 A. Yes.
3 Q. Did you continue to work on the Sunbeam

4 transaction?

5 MR. MOSCATO: I'm sorry, contitrue to work on
6 what?

7 MR. BRODY: On the Sunbeam - I said

8 transaction. I should have said Sunbeam

9 engagement.
10 THE \ryTINESS: On.ly from an administrative
11 statrdpoint, making sure the proper documents were
12 filed and so forth.
13 BY MR. BRODY:
14 Q. Añer the events of March 19, did you ever
15 review a memorandum prepared by Mr. Bornstein
16 describing what happened that evening?
t7 A. Yes, I did.
18 Q. Iïn going to show you what's previously been

19 marked as Exhibit 114, and I'd ask you just 1o look at
20 rhat.

2l MR. BRODY: And, couusel, IIn going to give
22 you copies of the identical document, but it bea¡s

23 a different exhibit stamp on it. Wele not had a

24 cha¡ce to recopy the one --
25 MR. MOSCATO: That's fine. Appreciate it.

Page 46

I ,{- Yes.
2 Q. And aside from the extent to which it has

3 refreshed your recollection, you do not have
4 recollection ofthose events; is that correct?
5 A That's correct.
6 Q. At the time you testified in 200L, the events

7 were sufficiently fresh in your memory that your
8 testimony was, to your kno\r¡ledge, true and conect?
9 A. Yes.
10 Q. And does those pag€s ftom Exhibit 116

11 correctly reflect the testimony you gave in 2001
12 conceming the events at the printer?
13 MR. CI-ARE: Objection to fonn.
74 TI{EWTINESS: Yes.
15 tsY MR. BRODY:
16 Q. Sir, after the, after you gave your testimony
17 in 2001, do you know if you had an opporfi¡nity to
1.8 review the transcript?
t9 A lt was provided to me, but I did not review
20 ir.
21 Q. As you sit here, do you recall ever making
22 any changes or conections in the transcript to change

23 things that were not correct?
24 A. I did not.
25 Q. After the events at the printer, did you

Page <18

1 MR. CL,ARE: That was marked as CPH 114?

2 MR.BRODY: Yes, Ilngoingtodescribethat.
3 I'm sorry, sir, could I have Exhibit 114 back
4 just so I can make my statement on the record.
5 Just for the record, Exhibit 114 which was
6 previously marked is another version of the
7 document Ile given counsel a copy of, the one

I that was ma¡ked for purposes of the deposition
9 exhibit, bears a Bates stamp Morgan Stanley
10 confrdential 0027M8 through 50.
1L The oue IVe handed to counsel is slightly
t2 different dates, but it appears to be the same
t3 document. You can check
L4 MR. CI-ARE: Ill note for the record CPH
15 Exhibit 114 bea¡s some fax transmittal pages from
16 the 2001 time period that I believe were there in
l7 connection with the prior litigation. [t's not on
18 the copy that was provided to counsel, but I don't
L9 think it's material,
2f MR. BRODY: I dont think so either, and I
2l dont intend to ask about thaÇ but thank you,
22 Tom.
23 BYMR.BRODY:
2,1 Q. ìvfr. Brockelman, IVe given you what's been
25 marked as Exhibit 114. Did you see this at or about
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Page 49

1 March 31, 1998?

2 A- Yes,I did.
3 Q. Ad it's a memorandum drafted by
4 ¡vlr. Bornstein?
5 A. Tht is correct.
6 Q. Cocerning the events at the printer?
7 .4. Yes.

8 Q. Didyou read the document back in March of
9 1998 or thereabouts?

10 ,4- Ye,I did.
11 Q. Ad at the time did you form an opinion as to
12 whether it correclly stated wbat happened at the

13 printer or not?
14 .4* Yc,I did.
15 Q. Ad what view did you form?
16 A Tht this was the proper events tbat unfolded
17 that evening.
18 Q. Ad weVe already asked you to testify about
19 your recollection ofthat event.
20 Does this document refresh your recollectiou
21 fufher about what happened that evening?
22 A. It óes not refresh my recollectiou, but at
23 the time I confi¡med to Iårry Bornstein that I agree

24 udth this memo.
75 Q. Ad ¿¡ 1frs rime, you mean back in Ma¡ch of

Page 51

1 Q. Okay. Thank you" You can put'that document

2 aside, sir.
3 Earlier in your tesrimotry today,

4 ivl¡. Brockelman, you described the bring-dowu letter

5 which you I believe said was part of the work you did
6 in this matter.
7 A" Yes.

8 Q. Am I referring to it by a name you

9 understand, the bring{own letter?
10 A Yes, you are.

11 Q. Were you involved in the preparation of the

12 bring-down letter?
13 A Yes, Iwas.
1,4 Q. What was the nature of your involvement?
15 A To check it with accuracy to our professional
16 standa¡ds.

17 Q. tWhat was i¡volved in checking the leüer, to
18 make sure it was accurate in keeping with your
19 professional st*nda¡ds?

20 .A. There is certain prescribed standards for the

2I letter- It was d¡afted by Dennis Pastana, and I
22 checked the na¡rative to ensure it matched our
23 accounti¡g guidance for that.
U Q. Mr. Brockelrnan, Ih going to show you what
a5 was marked previously as Exhibit 112.

Page 5O

1 1998?
2 A- Tht's conect.
3 Q. Ad at that time the events were fresh in
4 your mind?
5 A. Tht is correct.
6 Q. Ad to your recollection, does Bxhibit f 14

7 accurately describe the events that took plaæ that
3 sysning?
9 MR. CLARE: Oljection to form.
10 MR. MOSATO: Tothe extent you had

11 im'olvement in those events.
L2 MR. BRODY: Thnk you for that. I'll accept

13 tht friendly amendnent.
14 Tt{E WTINES: Yes, to the extent I had

15 involvemenÇ I confi¡med at that time tbis was the

16 poper discussion.
17 BY MR. BRODY:
18 Q. Ad by the, to the extent you have

19 involvement, there are certain conversations in here

20 that lvl¡. Bmnstein relates that took place out of your
21 preseuce?

22 .{ Tht is correct.
23 Q. Ad as to lhose, you c:m neither confirm nor

Z deny them?

25 A Tht's correct.

Page 52

I Are the second and third pages of this
2 exhibit the bring-down letter?

3 A Yes, it is.

4 Q. And the fi¡st and the fourth pages of those

5 just part of the work papers of Arthur Andersen?

6 A. It appears to be.

7 Q. Focusing on the letter portion, the second

I and thi¡d pages, do you believe that was sert to Morgan

9 Stanley on or about March 25th, 1998?

10 À Yes.

11 Q. tooking at item E, which begins on the bottom

12 of the first page and cont¡nues to the top of the

13 second page, do you see that?

14 A Yes.

15 Q. And that item E was intended to "mend prior
16 statements contained in the Ma¡ch 19th letter; is that

17 cone¿{?

18 A Yes, that is correa.
19 Q. fud turning to tle second page of the

20 document, sir -- excuse me, the third page of the

21 document, page two of the letter, it recites the net

22 sales and net income tbrough March 1997 for one period

23 and through March 1998 in the other period for Sunbeam;

24 is that correct?.

25 MR. CI*ARE: I objecr. Mischaracterizes the
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Pagc 53

1 document,

2 MR. BRODY: Iæt me just ask it differently.
3 BYMR. BRODY:
4 Q. What are those numbers at the top of the

5 second page of your letter intended to show? By your

6 letter, I meant the Arthur Anderseu letter.

7 MR. MOSCATO: Heb objecting because you gave

I the wrong dates. If you try again with the right
9 dates -
10 MR. BRODY: Okay.

11 BYMR.BRODY:
12 Q. Mr. Brockelman, does this letter show the net

13 sales and net itrcome figures for the period

14 December 30, 1996 through March 2, 7997, and

15 December 29, 199'1, through Ma¡ch 1,, 1998, for Sunbeam?

16 .{ Yes, it does.

17 Q. Do you know where that information came from?

18 À Came from the company, from Sunbeam.

19 Q. Did you have anything to do with collecting
20 those numbers?

2I .4- No.
22 Q. In the text after the numbers I just recited,

23 it refers to a one-time charge for, of $30 million for
24 compensation.

25 Do you see that?

Pagc 55

l BYMR.BRODY:
2 Q. Do you know if a draft of this bring-down due

3 diligence letter was provided to Morgan St¡nley prior
4 to Ma¡ch 25th?

5 ,{ Idontknow.
6 Q. Do you know if you personally worked on or
7 made changes to prior d¡afts?
I A Yes.

9 Q. What changes do you -- excuse me, let me

10 withdraw that.
1l What work do you remember doing on those
72 pnor letters?

A I dont recall specifically, but it related

to making changes to the na¡rative in the letter.

Q. And wheD you refer to the narrative, any
particular --

A. The nonnumerical tables.

Q. I understand. As you sit he¡e and with this
letter in front of you, do you remember any changes

that you personally made?

A No, I do not-
MR. BRODY: Please mark that as Exhibit 117.

(CPH Exhibit No. 117 was ma¡ked for
identification.)

13
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1 A Yes,Ido.
2 Q. Is that information thal you had anything to
3 do with collecting?
4 ,4-No.
5 Q. Net of that $30 million charge, this letter
6 shows Sunbeam sufferi-ng a loss of nearly $11 million
7 tfuough the fi¡st two months of 1998; is that correct?
8 ,A. Yes.
9 Q. Did you have any discussions with anyone at

10 Morgan Stanley about this letter or the subject matter,
11 the contents of the letter?

12 A. No,I did not.

13 Q. Did anyone from Morgan Stanley ever cåll you
14 and ask you a question about this letter or the prior
15 comfort letter that you looked at?

16 MR. CI-ARE: Objection to form.
t7 THE WTINESS: t dont recall-
18 BY MR. BRODY:
19 Q. Do you know if anyone at Morgan Stanley ever
20 called anyo¡¡e at Arthur Andersen to discuss the sales

21 and net income figures for these months that are

22 contaned in Exhibit 112?

23 MR- CIARE: Objection, foundation.
24 THE WTINESS: Not to my knowledge.
25

Page 56
1 BYMR.BRODY:
2 Q. Mr. Brockelman, IVe given you whatb been

3 marked as Exhibit 117. Do you recognize the
'4 handwriting on this document?

5 A. No, I do not.

6 Q. I take it none of it is yours?

7 A- It is oot.

I Q. Does any of this reflecl the changes thal you

9 personally made on the document?

10 A ldontrecall.
11 Q- Okay. Youca¡putthatdocumentaside.
12 A.ûer the bring-down due diligence letter

13 that weVe marked as Exhibit 112 was seot to Morgan

14 Sranley, do you remember anyrhing else that you did in

15 connection with the bond offering or the transaction by

16 which Sunbeam acquired its hterest in Colema¡?

L7 MR. MOSCATO: Sunbeam acquired its interest?

18 MR. BRODY: Yes.

19 MR. MOSCATO: Sorry.
20 MR. BRODY: That'sokay.

2l THE WIINESS: I doot recall.

22 MR BRODY: Can we go off the record for a

23 second.

24 TttE VIDEOGRAPFIER: We are now going off video

25 record. The -¡me on tbe monitor is 10:22 a-m.
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1 (Discussion hetd off the record.)

2 THE VIDEOGRAPHER: We a¡e now back on video

3 record. The time on the monitor is 10:33 a.m.

4 BYMR.BRODY:
5 Q. M¡. BrockeLoan, during this deposition I've

6 asked you a number of questions about the eve¡ts at the

7 printer You testiñed based on your recollection and

8 your recollection as refreshed by your prior testimony

9 and by M¡. Bornstein's memotandttm.

10 Are you aware of anything else out there,

1l piece of paper, notes, anything, that might refresb

tZ your recollection of what happened at the printer aside

13 ftom tjhe fhings that l've already shown you?

L4 ,4. No.

L5 MR BRODY: Thank you, Mr. Èockelman. t
L6 have no firrther questions.

r7 CRoSS(MARKBROCKELMAÐ
18 BY MR CTáRE:
19 Q. Hi, Mr. Brockelman. We met this morning. MÏ
20 name is Tom Clare. I'm bere representing Morgan

21 Sfanley, and I bave some questions for you this

22 morning.

23 I'd like to proceed in two parts. I'm going

Z to ask you some follow-up questions to the questions

25 Mr- Brody asked you this moming, and then I have some

Page 59

I with your work otr'lhe bood offering memo?

2 A. No.

3 Q. All of that iqformation was provided by
4 Sunbeam Ío you, cÐÍect?

5 A. Yes.

6 Q. How many days were you in New York, lhe

7 eveots sunounding the evening at the printer that you

8 discussed with Mr. Brody this morning?
9 A. Approximately 24 hours.

10 Q. So it was just the one day?

11 A. That's correct.

12 Q. en¿ the work that you did in conneaion with
13 the March 19th comfort letter, was all of that work
14 done in New York or was a portion of it done in

15 Florida?

16 A. Most was done in Flo¡ida.
I7 Q. Atrd then a draft of it was brought to New
18 York with you and Mr. Bornstein, and you continued to
19 work on it in New York?
20 A. Yes, that's conect.
2l Q. Was there any work that was done on the

22 comfoft letter in New York before you arrived at the

23 printer?

24 A. No.

25 Q. The pro forma review that you had done, did

Page 58

1 additional questioß. V/e might get into a couple of
2 different areas that Mr. Brody didnt touch on.

3 You mentioned to Mr. Brody this morning that

4 you worked on the pro forma fi¡ancials in connection

5 with the bond offering; is that conect?
6 A- That's correct.

7 Q. Did Morgan Stanley provide any information to
8 you in connection with the pro forma financial work
9 rhatyoudid?
10 À No.
11 Q. All of the infonnation that you received for
12 your work on the pro forrna financials came from
13 Sunbeam?

14 A That's correct.
15 Q. In the course of yot¡r work on the bond

16 offering, did you discuss with anybody at Morgan

lJ $tqnlsy the pro forma financiats that you were

18 preparing?

19 .A' No.
20 Q. You also indicated that you verified the

21 historical financial information that would be included

22 nthe offering memorandum; is that conect?

23 A Yes.

U Q. Did Morgan Stanley provide any of the

25 historical ñnancial infonnation to you in connection

Page 6O

1 any of that work take place in New Yo¡k?
2 .4. Yes.

3 Q. Again, that evening at the printer, that was

4 part of the duties that you were there to perform?

5 À Yes, that's corect.
6 Q. Did Morgan Staoley provide you with any

7 information to be i¡cluded in the comfort letter that

I was delivered to it that dgbt?
9 .¡u No.

10 Q- All of that information came from Sunbeam,

11 conect?
LZ ,4. Yes, tbat's correct.

13 Q. Other than the discussion at the printer, did
14 you have any other face-to-face meetilgs with anyone

15 fron Morgan Stanley?

f6 .ó¡" No, I did not.

17 Q. So in connection wilh all of your work on

18 Sunbeam-related engagements, the only time you were

19 ever in the same room as anybody from Morgan Stanley

20 was that ûight at Global Financial Press in New York;
21 is that co¡rect?

22 À That's conect.
23 Q. Did you attend any drafting session related

24 to the offering memo other than the one that occurred
25 at the printer tbat çvsning in Ncw York?
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1 A. I believe that's the only drafiing session I
2 attc¡ded.
3 Q. Do you know if Mr. Bornstein had attended

4 other drafting sessions related to the offering memo?

5 A. Yes, he did.
6 Q. Was Mr. Bornstein in New York already and did

7 you fly up from Florida to join him, or did you travel

I from Florida together?

9 A. I believe we traveled together.

l0 Q. Do you know if these additional drafting

11 sessions that you thi¡k Mr. Bornstein attended, catr you

12 place thcm in time to tþs svçning at the prht shop

13 that weVe been discussing?

14 À It preceded.

15 Q. For some number of days?

16 A Certainly.
17 Q. And Mr. Bornstein had then returned to

18 Ftorida to yoùr recollection and then you traveled up

19 together?

20 MR. BRODY: Objection to foundalion, form.

21 TIIE WIINESS: Yes, that's conect.

22 BY MR. CI-ARE:
23 Q. If you have the exhibits that Mr. Brody
?A marked this moming i¡ front of you, I'd like you to

25 look at CPH Exhibit 115.

Page 63

1 recollectio4 in faxing a draft of the comfort lener

2 to either M¡. flarlow or to Mr. Pruitt?

3 ,4- For their review of the changes that we made

4 Íhat night.

5 Q. Mr. Bornstein was the person in charge on

6 site, correct?

7 A- That is conect.
S Q. And you were junior to him at that point?

9 A Yes.

10 Q. You testified that Mr. Bornstein had

11 authorieation to sign the comfort letter on behalf of
12 Afhur Andenen; is that conect?
13 A Yes.

14 Q. And you were present when he sigped it?
15 A- Yes.

L6 Q. ADd you sigrred it there in the ofñces of
17 Global Financial Press in New York, correct?

18 A Yes.

19 Q. You i¡dicated that Mr. Bomstein had

20 authorization from a pa¡tner or the partners to sign
2l the comfort letter; is that conect?
22 .{ Yes.

23 Q. Is it, is partner authorization required
?A under the rules of Arthu¡ Andersen internal procedures

25 before a comfort letter like the one that was delivered

Prye62

t Do you have that in frout of you?

2 A- Yes, I do.

3 Q. YouVe already testi.fied about the

4 handwriting on the document. There is a fax line on

5 CPH Exhibit 115 which indicates that it was faxed from

6 Global Financial P¡ess in New York.

7 Do you recall 1[¿1 svsning a draft ofthe
I comfort letter beilg faxed to somebody else that waso't

9 there that night?

10 â- Yes.

11 Q. Do you know who CPH Exhibit 115 was faxed to

12 that nighr?

13 A- It was either Phil Harlow or Bill Pruitt. I
14 dont recall which one, but it was a two-way Partner
15 with Arthur A¡dersen.

16 Q. To your recollection, were there multiple

17 copies of the comfort letter that were faxed to

18 partners at A¡thur Andersen that evening or was it one

19 draft as reflected here in CPH 115?

20 .4- I dont recall.

2l Q. You dont remember there being a series of
22 them, but you do remember the fact that a draft was at

23 one point faxed to a Partner at Afhur Andersen?

24 A. That's comect, yes.

25 Q. What was the purpose, to the best of your

Page64

1 to Morgan Stanley can be signed and delivered?

2 A- Yes, it is.

3 Q. Do you have an understanding as to why
4 partner authorization is required? .

5 .d Yes.

6 Q. Can you tell me why?

7 A- C-êrtaidy. Partners are the only people

8 allowed to sip opinions or reports, and having

9 authorization basically is as if the partoer is

10 signing, you're signing in their place.

11 Q. So the comfort letter that was delivered to

12 Morgan Staoley on Ma¡ch 19th, 1998, was coosidered to
13 be an opinion or report that required partoer approval

14 at Arthur Andersen within the intemal procedures?

15 ,{' Yes, that's conect.
16 Q. And without that authorization or approval,

17 Mr. Bornstein could not bave siped it on behalf of
18 Arthu¡Andersen?
19 .at. \ilell, I dont know if he could not, but it
20 would be agaiost our internal control procedures if he

21 had siped on behalf.

22 Q. And that's because a comfort letter like the

23 one that was delivered to Morgan Staoley is deemed to

24 be an opinion or report ofArtbur Andersen?

25 A- Yes, that's correct.
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I Q. That's why it requires partner approval?

2 .4- Yes.

3 Q. That evening at the printer you indicated

4 that you reviewed the fi¡anciai i¡formation coutained

5 io the offering memo.

6 Did you review any of the narrative portions

7 of the offering memo as well?
I À No. Only the numerical information.
9 Q. Well look at some documents in a few minutes

10 aod I'll get you to go through and maybe you can

1 1 identify fo¡ us the sections that you looked at. That

72 wtll probably be a more efñcient way to proceed.

L3 I'd like you to look at CPH Exhibit 114 that

14 Mr. Brody showed you this moming, a copy of
15 Mr. Bomstein's Ma¡ch 31st, 1998, memo.

16 Do you have that in front ofyou?
t7 A Yes,Ido.
18 Q. fud you testi-ñed that to the best of your

19 knowledge, th'rs is an accurate account of the events of
20 that.usningi is that correct?

2l .A- At that time, best of my knowledge, yes,

22 cnnecL.

23 Q. But if I understand your testimony @Íeúly,
24 æH Exhibit 114 makes reference to a number of
25 conversations and telephone conversations that you wete

Page67

1 Q. Were you part of any of those discussions?

2 A- No, I was not.

3 Q. The second paragraph ulks aboul Sunbeam

4 having issued a press release. And I believe you

5 testified this morning, previously testified that you

6 had no involvement or discussion in any of the meetings

7 or telephone conferences that led to the issuance of
8 the press release; is that correct?

9 A That's correct.

10 Q. Third paragraph talks about the evening of
11 March 19th and the drafting session at Global Fi¡a¡cial
12 Press i¡ New York. And that weVe talked about some

13 this morning aud we'll talk about a little bit more,

14 that you were presert for at least portions ofthe
15 discussions that took place there?

16 À Yes, that is correct.
t7 Q. And the fourth paragraph makes reference to a

18 telephone conversation between Mr. Bornstein and

19 Mr. Harlow. And it appears that that conversation took

20 place on the evening of March 19th while Mr. Bornstein

2l and you were at the prht shop.

22 Were you part of that conversation that

23 Mr. Bornstein is recording here with Mr. Hartow?

24 A No, I was not.

25 Q. Am I correct that Mr. Bomstein c¿lled

Page 66

1 not a party to; is that right?
2 A- That's conect.
3 Q. And do you have any basis one way or the

4 other to say or comment oû the aæuracy of C?H
5 Exhibit 114 with regard to those conversations that you

6 were not a part of?

7 A-No.
I Q. So to the exteût that CPH 1L4 reflects those

9 conversations, you cant comment one way or the other

10 as to whether or not it's accurate?

11 .{ That's conect
L2 Q. Atrd we would have to askM¡. Bomstein about

13 those corversatioDs to the extent that he was a party

14 to them?

15 .{. Yes.

16 Q. Id like to look at CPH Exhibit 114 in a

17 little bil of detâit and understand which of the

18 conversatioûs that you were present for and which ones

19 you werent.
20 There is a reference to some post audit

21 review work in the first paragfaph where conversations

22 with Mr. Gluck, Mr. Harlow, and Mr. Pruitt preceding

23 the events of March 19th.

U Do you see that?

25 A Yes,Ido.

Page 68

I Mr. Harlow or spoke with M¡. Ha¡low from the print shop

2 that evening?

3 A. That's what M¡. Borostei¡ told me.

4 Q. Did you see Mr. Borustein ori the phone that

5 sysning?
6 A He left the room and told me he was going to

7 call, but I did oot see him on the phone.

I Q. Okay- And you don't know who [s w¿5 talking

9 to or have any knowledge about what was said on that

10 telephonecall?

11 A That's correct.

12 Q. You were Dot only not on the line for the

13 phone call, but you were trot even in the same room wilh
14 Mr. Bornstein when he was on the phone?

15 ,4- That's correct-

16 Q. So you couldnt even hear what Mr. Bornstein

17 was saying on his half of the convenation?

18 A- That's conect
19 Q- There is a reference in '\at same paragraph

20 to a conversation, a telephone conversation between

2I Mr. Harlow, Mr. Borostein and Mr. Gtuck that sv6ning.

22 Were you a part of that telephone

23 conversation?

24 A No, I was noL

25 Q- Was that part of the telephoue conversation
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1 that Mr. Bornstein told you he was placing that

2 evenng?
3 A That's what Mr. Bornstein told me, yes.

4 Q. Did he tell you this the night of Ma¡ch lfth?
5 In other words, did he come back into the

6 room and said, "I just spoke with M¡. llarlow and

7 Mr. Gluck,n or was it at some point after?

8 A Hc told me that night.

9 Q. There is references here to conversations

10 that took place between Mr. Harlow, Mr. Fanin,
11 Mr. Kersh, and Janet Kelly, and itb unclear from the

12 memo whether Mr. Bornstein was even a part of those

13 conversations.

14 On the nigbt of March l9th, were you part of
15 any conversation or telephone conversadon with
16 Mr. Harlow, M¡. Fanin, M¡. Kersh or Miss Ketly?
L7 A- No.
18 Q. So you cant testify one way or the other
19 whether or not the conversation that's reflested here

20 in CPH 114 that relate to those individuals is accu¡ate

2l or correct?

22 A That's correct.
23 Q. And there is a reference here about

U Mr- Harlow þ¿ing advised something 
"6ou¡ 

Mr. I'7i. I
25 think that's a typo enor. I think it's Mr. Uzzi.

Page 71

I your mind ¿s you sit here today some recolleclion of
2 the evenls of Ma¡ch 19tù, conect?

3 À That's conecl.
4 Q. And thal recollection was refreshed to some

5 extent by some of the materials that Mr. Brody showed

6 you; is that conect?

7 A- I agree.

I Q. Okay. Is there anything else that you

9 remember q¡¡rently aboul the events of that evening

10 that we havenl discussed this evening?

1l A- No.

12 Q. Now, Mr. Brody showed you a deposition

13 transcript from -
14 (Ihereupon, a cellphone rang.)

15 MR. CL-ARE: [æt's go off the record.

16 TIIEVIDEOGRAPHER: We arenow going offvideo
L7 record. The time on the monitor is 10:50 a-m.

18 (Discussion held off the record.)

19 THE VIDEOGRAPIIER: We a¡e now back on video

20 record. Tbe time on the monitor, t0:52 a.m.

2I BY MR. CTARE:

22 Q. Thank you, Mr. Brockelman. Before the break,

23 I was about to ask you about your prior deposition.

24 Mr. Brody showed you a transcript from

a5 Jaouary 2(Ð1, a¡d you recall giving that deposition?

Fagc ?0

L But you have no recollection ofany
2 discussion with Mr. Uzzi that night?
3 A That's correct.
4 Q. Now M¡. Brody showed you a copy of your

5 deposition transcript from 2ü)1, and you indicated that
6 the pages he referred you to refreshed your

7 recollection to an exteot.

I And I just want to understand as you sit here

9 today tn?M, are tåere any other - have we exhar¡sted

10 the erteot of your recollection of that evening at the

1 1 print shop, even as refreshed by your deposition

L2 testimony that'M¡. Brody showed you and also the

13 memorandum that we just looked at, CPH 114?

14 A Yes.

15 Q. So even as refreshed, you are unable to
16 testify today or presumably at any point in the future

17 from your cnrrent recollection about any additional

18 detail or events ftom that evening; is that correct?

19 MR. BRODY: Object tothe fonn.
?ß MR. MOSCATO: Wait a minute, t object
2t because I donT understand the question.

22 BY MR. CI.ARE:
2j Q. Okay, let me withdraw and make, ask a better

24 question. I don't intend to conñ¡se.

25 What ITn trying to understand is you have in

Page72

1 ,4- Yes, Ido.
2 Q. Do you recall that it was multiple days? It
3 was a tweday deposition?
4 A. Yes, I do.
5 Q. Other than those two days of deposition
6 testimony, were you ever deposed in any other
7 proceeding relating to Sunbeam-related work?
8 A. Nq I was not.

9 Q. And other than that deposition testimony,
10 have you brought in any other sworn testimony in any
11 other setting about your Sunbeam-related work?
t2 A No.
13 Q. Or submitted any swom written declarations
14 or affidavits?
15 A No.
16 Q. Have you ever been asked to provide a sworn
17 wrinen declaration relating to your Sunbeam-related
18 work?
19 A. No.
20 Q. Were you ever interviewed by the SEC or any
21 other law enforcement authorify related to your
22 Sunbeam-related work?
23 A. No.
Vl Q. \ilhat did you do to prepare for your
ã depositiontoday?
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1 A Nothing. I was provideda,package by Mike
2 Moscato, but I reviewed it maybe in about two minutes

3 and didn't take much time, quite honestly.

4 Q. Did you review any of your prior deposition

5 testimony, either the portion that Mr- Brody showed you

6 this morning or any ot[er portion?

7 A* No, I did not.

8 Q. In preparing for your deposition, did you

9 speak with aoybody from Mr. Brody's firm, Jenner &
10 Block, in Chicago?

11 A No, I did not.

12 Q. Have you spoken with anyooe from M¡. Brody's

13 fum at any time this year or last year h 2003?

14 ,4. No, I did not.

15 Q. Does M¡. Bornstein also work at American

16 Media?

17 A No.

18 Q. At one point did he?

19 À Yes.

20 Q. fud you worked with him?

2l A Yes, that is comect.

22 Q. We'tl have a chance to talk with
23 Mr. Bornstein separately.

24 When did M¡- Bornstei¡ lesve American Media?

25 A. Approximately four and a half months ago.

Pagc 75

L then, but nothing speciñcally that I recall.

2 Q. As you sit here today, you donl remember any

3 discussion with M¡. Bornstein about the night at the

4 printer's specifically, since 1998?

5 A That's conect.
6 Q. And in the discussion that had you with

7 Mr. Bornstein last evening, any discussion of events of
8 1998 in any way?
9 .¡uNo.
10 Q. Youte a certified public acrountant in

11 lllinois?
12 A I believe my - it's lapsed. I haven't had

13 the proper CPE credit, so I need to have that renewed

14 Q. So it's on basic¿lly an inacîive stahrs?

15 A Exactly,yes.
1.6 Q. But you ¿ue licensed as a certified public
17 accountant?

18 À Yes, that's conect.
L9 Q. And you went to Andersen di¡ectly after

20 college?
2l ,A- Yes, that's conect.
22 Q. And you worked at Andersen for eight years,

23 approximately?
?4 ,4- Approximately, yes.

25 Q. Started off as a staff accou¡tant and then

Page ?4

1 Q. And while he was at American Media, what

2 position did you have?

3 A. He was the vice-president, general mauager of
4 American Media.
5 Q. Did You rePort to him?

6 A. No.
7 Q. Were you equal within the conpany?

8 A. Yes.

9 Q. When was the la.st time you spoke witb
10 Mr. Bomstein?

L1. A. I ast night at about 10:30.

L2 Q. About your deposition today?

13 A. No. We maintain frieadly relationships.

14 Q. When was the last time you spoke to

15 Mr. Bornstein about the work that the two of you did on

16 Sunbeam-related matters?

17 A. I dont recall. We did talk that we both

18 were being deposed, but we didn't talk about the acfual

19 events on Sunbeam.

20 Q. So other than the fact that you both were,

21 had been asked to be deposed i¡ this lawsuit, there was

22 no discussion with you and Mr. Borustein about thc

ã events that took place in 1998 that you werc a part of?

24 A. Iln sure there we¡e. I dont recall any

25 discussions, but I'm sure we had some discussion since

Page 76

1 we¡e promoted through the ranks as you described for
2 Mr. Brody?

3 .A. Yes, correct to manâger.

4 Q. And while you t¡/ere at Aûdersen, did you tbirk
5 it was a good company?

6 A. Absolutely.

7 Q. Did you think it was an ethical company?

I A. Absolutely.
9 Q. You thought the people you worked with were

10 competent?

11 A Very.
12 Q. Atrd you thought the compaoy did good work in

13 serviag its clients?

L4 .4. Yes.

15 Q- Wbile you were at A.ûdersen, did you have an

16 opinion about Andersen's reputation for competence?

t7 A- Yes, I felt we had the best reputation.

18 Q. Did you form an opinion about Andersen's

19 reputat¡on for integrity?

20 .¿u Yes, extremely high.

2I Q. So you fett that Andersen hád a srrong

22 reputation for integrity and competence?

23 A. Yes, certainly.

U Q. And i¡ 1998 while you ¡vs¡s ws¡king on the

25 Sunbeam-related engagements that we discussed, you had
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I the title of manager, corect, for a portion of it at

2 least?

3 A. l'n sorry, for the restatement work or for
+ tllË --

5 Q. Well *
6 ,4. During the restâtement work I was promoted to

7 manager,but during the offering memorandum, I was

8 senior.

9 Q. Senior -
10 A. I was a senior accouûtaot.

11 Q. Okay, thank you for that clarification.
LZ At the time that you were at Sunbeam, did

13 you -- I'm sorry, withdraw, strike that.

L4 At the time that you were at Andersen working

15 oo Sunbeam-related engagements, were you, did you have

16 aspirations to become a partner at A¡dersen?

l7 A Yes.

18 Q. And that's what you were working towards?

19 ,4- At the time, yes.

20 Q. And when you were proooted to manager in

21 1998, you had managerial tasks, intemal fi¡m
22 admínistrative tasks in addition to cüeût-related

23 work; ís that correct?

24 A. Yes.

25 Q. Did you have similar intemal

Page 79

1 ANo.
2 Q. Or knowingly dem¿gs Andersen's integrity?

3 A.No.
4 Q. What does it meau for, at the time that you

5 were working at Andersea, what did il meau for Anderseu

6 to consent? Is that a term lhat,s fsmitiar to you?

7 ,4. Yes.

I Q. Can you explaia to me rvhat that means in your

9 own words?

10 .4- Consent in context with an opinion or a

11 letter means that we give the authorizatioo to release

12 that opinion or letter in a ñling.
13 Q. And the comfort letter that we've been

14 describing, the March 19th, is that a form of consent?

15 A- Yes-

L6 Q. fud there a¡e procedures that have to be

17 followed before a consent can be issued by Anderseo?

18 A Yes, there are.

19 Q. A¡d partrier approval is required for the

ã) reasons we talked about earlier?

21 A. Yes.

22 Q. [n the circumstances of the comfort letter,
23 isa concurring partner approval required for that type

24 ofaconsent?
25 .{ Forconsents, yes.

Page 78

I management-related tasks when you were a senior? In
2 other words, did you supervise other A-odersen persontrel

3 on clieut-related engagements?

4 Did you do reviews for other pcople?

5 A Yes.

6 Q. That type of work?
7 A-ûd h 1997 and in 1998 your responsibilities

8 i¡cluded - would you agfee that your responsibilities

9 included carrying out client-related work i¡ a

10 professionally competent manner?

11 ,{ Yes.

12 a. And following Andersen's i¡ternal pol.icies

13 and procedures?

t4 À Yes.

15 Q. Protecting Andersen's reputation that you

16 described?

17 A. Yes.

18 Q. Atrd protecting A¡dersen's iotegrity?
19 .4- Yes.

20 Q. While at Anderson, did you ever klowingly
2L take any action that violated Andersen's intemal
22 policies or procedures?

23 A No.
24 Q. Or take any action that, where you would

25 knowingly damage Andersen's reputation?

Page 80

1 Q. Do you recall who the concurring partner was

2 for the comfort letters that weVe been discussing?

3 .A- Yes.
'4 Q. Who was that?

5 A. Bill Pruitt.
6 Q. Mr. Harlow was the partner and M¡. Pruitt was

7 the concurring paftler?
I A That is corect.
9 Q. A¡d the reason that a concurring partner

10 approval is also required is because it's important
11 when Andersen issues a coDsent?

LZ A A consent or opinion, any kind of report to
13 have a concurring partrer for internal conüol
14 purposes.

15 Q. The reason is because it's a statement that's
16 being made on behalf of Arthu¡ Andenen?
I7 MR. BRODY: Object to the form.
18 BY MR. CTARE:
19 Q. Is that fair?
20 A Yes, that's fai¡.
21, Q. And i¡i i5suing a consent, is it fair to say
22 that Anderson would want to know how is financial
23 statements orhow the opinion - let me withdraw that.
U [n issuing a cousent, is it fair to say that
25 Andersen wants to be informed as to how its opinion is
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1 going lo bc¡sed?
2 A- Yes.

3 Q. The decision internally at Andersen to issue
, ^ ^^--^-. :.1^ -^. ^ Á^^2^2^- .L^.1- .l-I--^+-J .^ .k-I A WDçUlt Il ù UVI ¿ 9UID¡UU ¡uó¡ ù sv¡wë'dlLs ¡v \u!

5 client; is that conect?

6 A- That's conect.

7 Q. Itb a decision that retains solely at

8 Ande¡sen?

9 A Yes.

10 Q. lt's not delegated to the clientb attorneys?

11 .{ No.

12 Q. Not delegated to the management of the

13 company?

14 ,4. No.

15 Q. Or not delegated to the company's investment

16 bank?
t7 .4. Only to Afhur Andersen.

18 Q. But not to the investment banks of the

19 company?

20 .¿l. That's correc!.

2L Q. We looked earlier at what's been marked as

22 cPH Exhibit 114, which is Mr. Bornstein's memo dated

23 March 31st. WeVe already been through that docunent.
24 l'm not going to ask you much more about it.
25 Did you prepare any documeotation of your

Page 83

1 A. Approximately 11,12:fi).
2 Q. And you and Mr. Bornstein were waiting to go

3 to the printer that evening?
Á a \,r-^ ^^--^.I ô. ¡ Wr W¡lV!¡.

5 Q. Was there a desiguated ':me that everybody
6 was going to convene at the printer?

7 A. Afternoon is all I recall.
8 Q. And what do you recall was reported -- and

9 there was a telephone news report, correct?

10 A. Yes, corÍect.
11 Q. So ea¡lier when you referred to a news
12 release, it wasnt a written doc,'ment?

13 A. That's correct.

74 Q. It was a verbal, a report that you saw on

L5 some financíal television show that you were watching?

16 A. Yes.
17 Q. Do you recall what exaclly was reported on
18 the news show?

19 A. No, I dont.
20 Q. You just remember there was a ñgure given?

2l A. Yes, conect.
22 Q. Do you recall whether the news show reported

23 that Sunbeam was announcing that it would not meet

24 analyst expec{ations for the fi¡st quarter of 1998?

25 Do you remember that in substance?

Page 82

1 own, a similar memo to the one that M¡. Bornstein

2 preparcd describing the evetts of thal evening at the

3 print shop?

4 A- No, I did not.

5 Q, Did you take any notes or make any record of
6 it in any way in March or thereafter?

7 ANo.
8 Q. Iû 98?

9 A. No.

10 Q. Have you seeû in your time at A¡dersen either

11 on your work on the restatemetrt or oII any other work

LZ any other documentation of the events of that evening

13 other than Mr. Bornstein's March 3lst, 98 memo?

14 A No.

15 Q. I wa¡Î to go back and talk i¡ a little bit
16 more detail about the events of that afternooo and itrto

17 the evening, and I'm going to try to take it one step

18 at a time, just 1o make sure that weVe exhausted your

19 knowledge aûd recollection of those events.

20 You testified that the fi¡st mention that you

2t beard of a Sunbeam press release was on a news show in
22 Mr. Bornstein's botel room?

23 A Yes.

24 Q. A¡d this was, do you remember what time of
?5 day this was?

Pagc 84

1 À Generally, yes.

2 Q. Do you ¡emember whether the treu/s ac€ouût that

3 you heard in the hotel room also included any
4 informatio¡ about how ñrst quarter 1998 sales might
5 relate to first quarter 1997 sales?

6 Do you remember whether that was a part of
7 the news report that you heard?

8 A- Idontrecall.
9 Q. You dont know one way or the other?
10 .A" No.

11 Q. Was there any mention of Morgan Stanley in
12 the news report?

13 .A. I dont recall any mentioo.

L4 Q. Was there any mention of the bond offering?
15 A I dont recall any mention.

L6 Q. Any mention of the pending acquisitions that

17 ¡elated to the bond offering?
18 A" No.

19 Q. Did the news reporl iaclude a report on how

20 the market was react¡ng to the news?

2l ,4. Not that I recall.

22 Q. Do you remember independently how the market

23 was reacting to the aews?

24 .4" No.

25 Q. A¡e you aìvare generally that the stock of
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I Sunbeam was trading down on this announcement?

2 A- I didot bave knowledge on that day.

3 Subsequent to the bond offering, I have k¡owledge that

4 the stock decreased

5 Q. Based on your experience in the business

6 world, was the kind ofannouncement that you heard that

7 day good ûews or bad news for the financial market?

8 MR. BRODY: Object to the forn, foundation.

9 MR. MOSCATO: For the financial market, you

10 said?

11 MR. CLARE: Correct.

12 TI{E WTTNESS: For the financial market ¿¡s a

13 broad or is as it rclated to Sunbeam?

14 BY MR. CI.,ARE:

15 Q. tæt me ask a better question.

16 Based on your experieuce in the business, was

17 the type of announcement that you heard good news or
18 bad news?

19 MR. BRODY: Same objection.

20 THE WIINESS: Certainly bad news for the

2l company.
22 BY MR. CI.ARE:
23 Q. Is this the kind of an¡ouncement that's known
24 as an early waming?
25 À Yes, corect.

Page 8?

1 the comfort letter that was issued. In connection with
2 your work on preparing d¡afrs, was that information in
3 the drafts that you had been working on?

4 À Yes.

5 Q. Prior to the 19th?

6 A Yes.

7 Q. So you did have some information about fi¡st
8 quarter sales prior to that day?

9 .A- That's correct, as it was in the comfort
10 letter.
11 Q. Had you focused on thaf issue at all in
12 intemal discussions with Andersen?

13 Had you been parl ofany discussions where
1.4 that concept or that subject was discussed?

15 A No.
16 Q. Are you aware one v/ay or the other whether
17 Andersen had previously told Sunbeam that that
18 information about first quarter sales needed to be
19 disclosed to Morgan Stanley?
20 MR. BRODY: Object to the form.
2l THE WTINESS: Previous to the -
22 BY MR.CLARE:
23 Q. The events of the 19th.
U A Not that I recall.
25 Q- You werçnt part of any of those discussions?

Page 86

1 Q. [s there anything else that you remember
2 about the press report that you heard in
3 Mr. Éornstein's hotel room?

4 ANo.
5 Q. What was your reaction to hearing the report?

6 Again, we're still in Mr. Bomstein's hotel room.
7 A- I didnt have a basis for reaction.

I Q. One way or the other?

9 A That's correct.

10 Q. Now at that point did you already know that
11 Sunbeam sales for the fi¡st quafer of 1998 were soft?
12 A ld¡dnthaveabasis.
13 Q. So in connection with the work that you had

14 done getting ready for this printer meeting, you didnt
L5 have any knowledge one way or the other as to whether

16 or not Sunbeam's first quafer 1998 sales were -- what

17 they were?

18 .A. No.
19 Q. Did you know, as a result of the work that
20 you had done on the comfort letter,.that Sunbeam sales

21 for the fi¡st two montbs of the ñ¡st quarter of 1998

22 were lower than they were in the previous period?

23 A I believe that was in the comfol letter,

ù1 yes.

25 Q. That information was ultimately contained in

Poge 88

1 ,4. No, I was not.

2 Q. If they took place.

3 So you donT know one r¡/ay or the other what

4 Andersen might have said to Sunbeam about disclosures
5 that needed to be made to Morgan Stanley about fi¡st
6 quarter 1998 sales?

7 .A-No.
I Q. Did you have an understanding that day about
9 who had drafted the press release?

10 ,4- Sunbeam. I dont know who at SunbeaÍ¡.

11 MR- BRODY: I'm sorry, I'm goi.ug to object to
12 foundation and form on that.

13 BYMR.CLARE:
14 Q. Were you ever told that anybody from Morgan

15 Stanley had a role in drafting the press release?

16 ,4. No.

l7 Q. Were you ever told or informed by any source

18 what role, if any, Morgan Stanley had i¡ the decision
19 to issue the press release or its content?

20 A No.

2L Q. Othe¡ than what you described for Mr. Brody
22 lhß moming, was there any discussions about the press

23 release thal took place in Mr. Bornstein's hotel room

24 that you can recall?

25 A- Not that I recall.
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1 Q. There has been some testimony that from his

2 hotel room, Mr. Bornstein placed a telephone call to

3 others at Andersen after hearing the news report.

4 Do you have any recoiiection of Mr. Bomstein

5 placing a telephone call in your presence from the

é hotel room to discuss a news report that you had heard?

7 A- I remember t-arry making a telephooe call. I
8 dont recall who he calle{ but he was on the phone

9 afterwards.
10 Q. Do you recall anything that was said at least

11 on M¡. Bornstein's side?

12 .{. No, I do not.

13 Q. Atrd you dont have any understanding or

14 knowledge as to who he spoke to?

15 ,{ No, Idonot.
1ó Q. Do you recall that his telephone conversation

17 was about the press release?

18 A Idontrecall.
19 Q. So it might have been, migbt not have been?

2ß A I assume it was right after the press, after
2L we saw the news release.

22 Q. Did he say an¡hing to you before he placed

23 the phone call like 'We have to talk to Harlow about

2Á this,n or anything that might indicate who he talked to

ã or what his purpose was in having thal conversation?

Pegc 9l
1 *py, a paper copy of the press release?

2 A- That's conect.

3 Q. Okay.
l- ^L:- -- l¡^--^- C¡--l^-.¿Ì lv¡¡t. \-lJt.ttD: l-ðts tllðlÁ urrS ô ¡YlurË,ôu ùEuçy

5 Exhibit 39.

6 (MS Exhibit No.39 was marked for
7 identification.)
8 BYMR. CI..ARE:

9 Q. Mr. Brockelman, I've handed you what's been

10 marked as Morgan Stanley Deposition Exhibit 39 and ask

11 you to take a look at it. It's a press release on

12 Sunbeam paper dated March 19, 1998.

13 Now youTe had a chance to look at a hard

14 copy of thepress release. Does this refresh your

t 5 recollection in any way about ever having seen a hard

16 copy ofthe press release?

17 A No, it does ooL

18 Q. Okay. Do you recall whether there were

19 copies of it at the prin,"r ¡¡u¡ svsning?

20 [n otherwords, as partofany ofthe
21 discussions lhat took place that svgning, do you

22 remember ever seeing copies, wbether or not you ever

23 aú:ally looked at it?

24 A. No,Idont¡ememberseeingacopyofth¡s.
25 Q. And do you know if Mr. Bomstei¡ had a hard

Page 90

1 .{ tdontrecall.
2 Q. Andhowaboutafterhegotoffthephone,did
3 he relate to you the substance of any discussion that

4 he had with the person he was talking to?

5 A Again, I donl recall.
6 Q. At this point, youîe still in
7 M¡. Bomstein's hotel room.
8 Did you have aD ach¡al hard copy, a paPer

9 docurnentof thepress release?

10 A ldidnot.
11 Q. Do you know if lvlr. Bornstein did?

12 A. Idontknow.
73 Q. When Mr. Bornstein finished with his

1.4 telephone conversation, did he indicate to you that he

15 had more infonnation about what the press release said

16 or what the contents of it was othe¡ than what was on

17 the news report?

18 A- Idontrecall.
19 Q. When was the first time you did see a hard

fr copy of the pr.ess release, if you ever did?
2I A I dont recall seeing any press release. I
22 ntÈtrt have. I dont recall seeing one.

23 Q. Okay. ln all the time that you were at the

VI pnntshop, spilling over now into the next morning
25 you dont recall ever havingbeenprovided witha hard

Page92

1 copy of it during the course of events that youVe

2 described rhis morning?
3 A- Notto my knowledge.
4 Q- You just douT k¡ow ooe v/ay or the other?

5 A Tbat's correct.
6 Q. Okay. Does Morgan Stanley Exhibit 39, the

7 press release, is this in substance the press release

8 that you recall was summa¡ized in the news report that

9 you heard in Mr. Bornstein's hotel room?

10 In other words, this was the announcement

1.1 that was being reported on?

12 ,{. Yes.
13 Q. Does seeing Morgan Stanley Exhibit 39 refresh

14 your recollection in any way about what was being
15 reported that day; i¡ other words, what portion of the

16 announcement was summarized in the news report?

l7 .d No. My recollection is the same.

18 Q. There is a contact person at the bottom,

19 Richard Goudis. Do you see that?

20 A Yes.
Zl Q. Did you know Mr. Goudis to be a Suubeam

22 employee?

23 .{. No, I did not.

U Q. Do you know who he was?

25 A. No, I do not.
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Page 93

1 Q. So as far as you are aware' Mr. Brockelman,

2 that during the events at the printer at the print shop

3 that eveoi¡g nobody from Andersen had a hard copy of
4 the enti¡e press reiease; is that correcf io your

5 knowledge?

6 MR. BRODY: Object to the form of the

7 question.

8 TIIE WTINESS: To my knowledge, Yes.

9 BY MR. CI..ARE:

10 Q. Was there additional discussion at the print

I 1 shop about what was being said in the presènce release?

12 MR. BRODY: What had been said or what was ..
13 MR. CLARE: What had been said in the press

14 release. In other words -- let me E'ithdraw that

15 and ask a better question.

16 BY MR. CI.ARE:
t7 Q. As part of the discussions, did Mr. Bomstein

18 or you ask anyone else present or discuss with those

19 present what had been disclosed in the press release

20 other than what you had heard on the news show?

ZL A Mr. Bornstein discussed the press release. I
22 do¡ï recall the exact discussion hel4 but he did

23 discuss it.
24 Q. Okay. Do you remember anything about those

25 discussions?

Page 95

1 A. No, I did not.
2 Q. You we¡e not part of any of those

3 discussions?
^ , r -¡^L- lt^^, -_t^_+ ¡L I WaS nor pärl' or urc utsçttsstou.

5 Q. Are you awa¡e from any sot¡rçe whether any

6 discussion like that took place?

7 A- Only through larry Bomstein.
I Q. Did Mr. Bomstein tell you that he had asked

9 the company to withd¡aw or retact its press release?

10 A. That I dont recall. I know be had a

1.1 discussion with Mr. Ha¡low relating to thât coûtext

12 that I heard secondhand from larry Bornstein.
13 Q. Atrd he told you" again, secondhand, that one

14 of the topics was discussed as to whether or not
15 Sunbeam should withdraw or retract the press release?

16 A That's correct.
17 Q. Did you have an opinion in that regard?

18 A No.
L9 Q. Did you have any basis to -
2A A No basis for an opinion.
2l Q. Did Mr. Bornstei¡ tell you that he felt the
22 press release ought to be withdrawn or retracted?

23 ,q" That I dont recall.
U Q. Did he tell you whether Mr. Harlow had a view
25 as to whether or not Sunbeam ought to withdraw or

Pagc 94

1 .A. No, I do not.

2 Q. Did - on Ma¡ch lfth at Global Financial

3 Press, did you thitrk that Sunbeam had issued a false

4 press release? Did that thought ever occur to you that

5 syening?
6 A I had no basis.

7 Q. No basis one way or the other to know whether

8 it was false or not?

9 .{ That's conect.

10 Q. Did you have any basis to form an opinion as

11 to whethcr or not Sunbeam had issued a misle¿di¡g pt tt
12 release?

13 A I had no basis except for talking to t-ary
14 Bornstei¡.
15 Q. Did you have a discussion with Mr. Bomstein

1ó about that topic, about whether the press release was

17 misleading?

18 A. Iårry Bornstein told me he felt it was

19 misleadiag.

20 Q. What did he tell you?

2L A That he felt it was misleading.

22 Q. Was there any discussion that had you with

23 Mr. Bornstein or anybody else at Anderseu about asking

24 Sunbeam to retract or withdraw the press release that

25 it had issued?

1 retract the press rerease? 
Page96

2 A- That I dont recall either.
3 MR. CI-ARE: Mark this as the next exhibit,
4 Morgan Stanley 40.
5 (MS Exhibit No. 40 was rna¡ked for
6 identiñcation.)
7 BYMR.C[.ARE:
8 Q. M¡. Brockel¡nan, weVe handed you what's been

9 marked as Morgan Stanley Deposition Exhibit 40, and

10 it's a fairly thick document. Feæl free to take as

11 much time as you want to review it. ITn only going to
12 ask you questions about a ce¡tain uumber of pages of it
L3 and lll identify them for you and give you an

14 opportunity to look at it, but if you want to take the
15 time to read any portion of it, let me know and we'll
16 make sure you have that opportunity.
17 Do you recngnne Morgan Stanley Exhibit ¡lO as

18 the offering memo for the bond offering that Sunbeam
19 was making in March of 1998?

20 A- Yes, Ido.
21, Q. And is this the document that you were there
22 at the print shop that evening to work on?

23 A Yes.
U Q. tU like you to turn if you would, please, to
25 the table of contents, which is page three of Morgan
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1 Stanley Exhibit,t0.
2 Atrd IU likc you to identify for me to the

3 best that you can which sections of the offering memo
- r -- ---^-l-^l ^- :- ^--. .-,^., ^. .L- ^-.3-¿--lo.l Inar you lgitu uI ìYutÁq¡ uu u ût w4] 4r luv y¡ui!¡ ù

5 that evening.

6 MR. BRODY: Object to the form.

7 THE WTINRSS: I couldnt tell you which

I sections. Again, any historical financial

9 information within here, I verified that night.

10 Throughout each one of these sections there is

11 historicalinformationçs¡teined.
72 BY MR. CI.,ARE:

13 Q. Okay. That's fair, and I appreciate that.

L4 So if I understand you conectly, that

15 through the course of that day and into the next

16 morning, that part of your task was to essentially read

17 through the enti¡e offering memorandum and verify any

18 historical information that was contained in the

19 offering memo; is that correct?

20 A. That's corect, and also the pro forma

2l information, which of course is not historical.

22 Q. Thank you. Thank you for that clariñcation.

23 And that inctudes the enti¡e content of the

24 offering memo, because historic¿l information,

25 financial information is contained in various sections?

Page 99

1 BY MR. CI.ARE:
2 Q. Inotherwords,wereyoupartofdiscussious
3 where the oontents of it, particular paragraphs were
,t l:-^'...-,1 n. ^,lito.l ha¡l¡ an¡l f^*hi \Llac th¡t werpT @úùù!g

5 lhose conversations or meetings that you were a part

6 of?

7 A- Certainly that night there were discussions

I on the narrative.

9 Q- But prior to that evening, were there any

10 discussions about the narr¿tive that you were involved

11 in?

12 À Not that I recall.

13 Q. And do you recall as you sit here today any

14 discussions about the narr¿tive other thau the one at

15 the print shop ¡¡¿¡ evsning?

f6 A No,Idont.
17 Q. Throughout your work oh the offering memo, do

18 you remembe¡ any discussion of errors or

19 incoosistencies in the offering memo?

20 MR. BRODY: Prior drafts or in the fi¡al
2L product?

22 MR. CI-ARE: [a prior drafts.

23 THE WTINESS: Yes.

24 BY MR CI.,ARE:

25 Q. Do you remember any specific errors ot

Page 98

1 A. Yes, that's @rrect.
2 Q. So it's not limited to an appendix to the

3 report or what I believe a¡e the F1 pages that are

4 pages that come after?

5 A That's correct. Throughout 1¡ç doçrrment is

6 historical information.
7 Q. This was, was this the fi¡st time that

I evening at the print shop that you had seen a copy of
9 the offering memo?

10 A No.
Ll Q. You had seen copies of it prior to arriving

12 in New York that day?

13 A Yes.

14 Q. And you had been performing that same

15 function that youle described?

L6 A Yes, correct.
17 Q. Do you have any information as you sit here

18 today about the content of the offering memo; in other

19 words, who supplied the content of it, the narrative,

20 other than the financial information that you worked

on?

MR. BRODY: The entire document?

MR. CÍARE: Any portion of it.
MR. BRODY: Object to the form.

2l
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I inconsistencies?

2 L Nothing specifically, but there is numerous

3 ¡umbers throughout here. And as I would find
O *a"¡hing, I wor¡ld make a correction to a nuober.

5 Q. And it needed to be conected?

6 A. That's correct
7 Q. To your knowledge, were all the errors and

8 inconsistencies that you identified actually conecled

9 in the final version of the offering memo?

10 .¿¡. Yes.

11 Q. Were there any unresolved errors or
12 inconsistencies in the offeriûg memo that were not

13 resolved when you left the priat shop that evening?

14 A No.

15 MR. CI-ARE: We have to take a short break to

16 change the videotape and we'll reconvene.

L7 TÍIE VIÞEOGRAPHER: We are now going off the

18 video record oû tape number one. Well be back on

19 tapenumbertwo. Thetimeonlhemonitor,
20 11:25 a.m.

2l (Discussion held off the record.)

22 TIIE VIDEOGRAPHER: We are uow back on video

23 record. This is tape number two. The time on the

24 monitor, 1L:26 a.m.

25 MR MOSCATO: Iln going to run get a cup of
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1 coffee. Do you want some coffee?

2 TIIE WTINESS: No, thanks.

3 MR. MOSCATO: Sorry about that, go ahead.
,t t¡\¡ trD ñt lrDt,

5 Q. Mr. Brockelman, before the short break, we
6 were talking about errors and inconsistencies in tbe

7 offering memo. And you testi-ñed that to your
8 knowledge, that evening when the offering memo was

9 finalized and you left the print shop, that all errors

10 and inconsistencies that you were aware of had been

11 resolved to your satisfaction.
12 A. That's correc{.

13 Q. Now there was this issue with regard to
14 disclosures that would be made in the offering memo
15 related to first quarter sales. Do you re¿all that?

16 A. Roughly.
tl Q. Mr. Brody asked you some questions about that

18 this morning.
19 A. Yes.

20 Q. Was that issue resolved before the print
21 shop, before you and Mr. Bornstein left the print shop

22 thal morning?
23 MR. MOSCATO: I'm sorry, I missed 5qrns¡hing.

U Can you be specific as to when you say that issue?

25 MR. CI-ARE: Sure.

Page 1O3

I MR. MOSCATO: IU like to make a

2 cla¡iñcation. Itn uot trying to be an

3 obsFuctionist. When you use the word consen{ is

4 that synonymous in your mind with the conf,orrn

5 letter.

6 THE WTINESS: Releasing the opinion report
7 allowing the use of the ñnancial statements that

8 were referred to in the registration statemeut.

9 BY MR. CI-ARE:
10 Q. So again, ITn trying to make su¡e I
11 understand your testimony, that it's your understanding

12 that the disclosure issue that youVe testified about

L3 was resolved to Andersen's satisfaction because the

L4 comfort letter was issued that night?

15 MR. BRODY: Object to the form.
16 THE \TTINESS: Yes.

17 BY MR. CI-ARE:
18 Q. And it's been your experience that the

19 comfort letter, a comfort letter is not issued until
20 all outstanding issues are resolved to Andersen's

21 satisfaction?
22 A Any material or significant issues certainly.
23 Q. Okay. Now this discussion about disclosu¡es

71 came up in the context of what would be put h the

25 Recent Developments section of the offering memo; is

Page lû2
1 BYMR.CLARE:
2 Q. There was a disc-ussion that youVe testified
3 about regarding what ¡lisclosure would be made in the

4 offering memo íìs it related to the events that were

5 reported in the press release; is that conect?

6 A. That's correct.

? Q. Had that discussion been resolved and a

I decision made at the time that you and Mr. Bornstein

9 left the print shop the next morning?
10 MR. BRODY: Object to the form of the

11 question.

lZ TT{E WTINESS: It wasnt a part of the

t3 resolution, but I can only assume it was resolved

L4 as we gave our consent that night.

15 BY MR. CLARE:
t6 Q. Okay. So if that issue had not been resolved

17 and there was still a disagreement between Andersen and

18 the company about the disclosures to be made, the

19 consent would not have been issued?

20 MR. BRODY: Object to the form of the

2l question,foundation.
22 TIIE WTTNESS: Yes.

æ BY MR CTARE:
24 Q. That's correc{?

25 .4. Yes, it's conect.

Page 104

L that conect?.
2 A- To my recollectioû, yes.

3 Q. Now can you place in time for me when that'4 
issue came up in the course of the eveni-og?

5 ln other words, was this the first topic of
ó discussion when you and M¡. Bornstein arrived at the

7 printer's, or did it coúe up in the ordinary course of
8 worki-ng on the offering memo that evening?

9 A I dont recall when-

10 Q. You donl recall ore way or the other?

11 "{- That's coûect.

12 Q. Did you, Mr. Brockelman, as opposed to
13 Mr. Bornstein, have a view oûe way or the other on what

14 ought to be included i¡ the Recent Development section

15 of the offering memo?

16 A I had no basis for an opinion one way or
17 another.

18 Q. Did you express a view that evening?

19 À ldidnot.
20 Q. Mr. Bornstein did all the talking on that

21 issue?

22 .A- Thatb correcl.

23 Q. Do you remember whether Mr. Bornstein

24 objected to including the entire press release in the

25 Recent Development sectioû or just a portion of it that
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I he was objecting to?

2 A- I donl recall one way or another.

3 Q. I-et'slookatwhatwehavejustma¡kedas
n,LiL:¡ â^ --.L:^L :- ¡L- L--l ^^-.. ^C¡r ¡Yro¡B¿ru Jür¡ucy Þrrt¡ur¡ J>, wuu! Þ tus udlu wPJ ul

5 the press release.

6 I invite your attention to the first four or
7 five lines ofthe press release.

8 There is an annouucement here by Sunbeam that

9 net sales for the first quarter may be lower than

L0 analysts estimates of 285 million to 295 million
11 Do you see that?

12 ,4- Yes.

13 Q. Do you recall any discussions about whether

14 it was appropriate to i¡clude that piece of information

15 in the offering memo?

t6 .{. Yes, I believe our opinion was to have that

17 in the offering memorandum.

18 Q. Okay. And you remember Mr. Bornstein

19 expressing that view that evening?

2O .4- Somewha! yes.

2L Q. So there was no discussion or disagreement

22 between Andersen and anybody else who was present that

ll sysning about whether that piece of information ought

U tobe included in the offering memo?

25 A. I don't úotally recall, but I believe that's

Page 107

I Á. Yes.
2 Q. Do you recall any discussion at the printer
3 that evening about whether that additional topic,
4 Sunbeam's erpectatioa about its first quarter sales

5 exceeding the first quarter prior year sales, should be

6 included in the offering memo?
'1 A- I dont recall discussions on that portion of
8 the announcement.

9 Q. So as you sit here today, you donthave a

1.0 recollection otre way or the other as to what the basis

11 of discussion was about what ought to be included in
12 the offering memo, what portion of the press releåse?

13 You couldnt differentiate between different
14 portions ofthe press release?

15 A That's correct.
16 Q- So your recollection is not detailed enough

17 to permit you to testify today or at tial in this

18 matter about which portion of the press release would
19 be included in the offering memo in the different views
20 that were expressed this evening?
2'1, MR. BRODY: Objea to the form.
22 THE WTINESS: That's correct.

23 MR. MOSCATO: Tbat's a little inÇonsistent

U with his testimony- I thought he said that the

25 first part of the sentence was okay.

Page 106

1 correct.
2 Q. Do you recall anything else about that topic

3 about whelher that speciñc piece of information should

4 be included in the offering memo?

5 MR. BRODY: Object tothe form. By that
6 topic of information, you refer to -
7 MR. CIARE: The statement that first quafer
I sales for 1998 may be lower than analysts'

9 estimates.

10 MR. MOSCATO: Iln sorry, could we have the

L1 question back?

LZ MR. C[,ARE: Sure.
13 BY MR. CI-ARE:
L4 Q. Other than what we have discussed, do you

15 recall any olher discussion about whether the

16 disclosu¡e that net sales for the first quarter of 1998

L7 may be lower than the range of WaIl Steet analysts'

L8 estimates ought to be i¡cluded in the offering memo?

19 A. No.
20 Q. And the press release goes on. There is an

2l additional 15 words in that same sentence that

22 describes an expectation by Sunbearn that net sales

23 would, for L998, first qualer, would exceed 1991 first
7A qrnfter ret sales of 253.4 million.
25 Do you see that?

Page 108

1 TIIE WTINESS: Yeah, I just cant confirm tbe

2 second parl whether that should or should not be

3 in the offering memo.

4 BYMR. C[.ARE:
5 Q. You dont remember M¡. Bornstein expressing

6 the view on whether the comparison to prior year sales

7 ought to be included or not?

8 You dont have a recollection?
9 A. Yeah, I donl have a recollection.
10 Q. You dont have a recollection of what
11 Mr. Borosteinb view on that topic was?

L2 A No,Idouot.
13 Q. And you dont have a recollection of what
14 Morgan Stanley's view on that topic was?
15 .au No, ldonot.
16 Q. There is some cautionary language at the
17 bottom of the press release. You see there is two
18 paragraphs labeled Cautionary Statements.
19 Do you see that?

20 À Yes
2l Q. Did you see that language or language like
22 that on Ma¡ch 19th when you were at the printer in
23 con¡ection with this press release?

U A I di&t see the press release that night is
25 what I stated earlier.
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1 Q. But was there any discussion that evening

2 about whether cautionary language like this ought to be

3 included in the offering memo?

4 A- I dontrecall.
5 Q. Have you seen language like this in other
6 press releases?

7 A- Yes, I have.

8 Q. And do you have experience in drafting or
9 reviewing disclosures as part of your business?

10 A At American Media I draft press releases for
1.1 our company, yes.

L2 Q. And you a¡e familia¡ with cautionary
L3 statements of this kind?
L4 A Yes.

15 Q. Do you have an understanding what the purpose

16 of these kind of cautionary statements are?

l7 A Yes.
18 Q. What's your understanding?

Lg MR. BRODY: Object to the form, foundation.
?n TI{E WIINESS: To provide prospective
Zl ñnancial information. Obviously the actual
22 results could differ from tbose prospective
23 numben you provide.
U BY MR. CTARE:
75 Q. Do you have a view as you sit here today

Psge 111

1 ,4. Ibelieveso.
2 Q. When you were provided with a hard copy of
3 the March 19th press release, were you surprised to see

4 cautionary statements like this in the press release?

5 MR. BRODY: Objectto the form of the
6 question.

7 MR. MOSCATO: IYn confr¡sed.
8 BY MR. CI-ARE:
9 Q. Does it surprise you that Morgan Stanley

10 Exhib¡t 39 includes two paragnphs of cautiona¡y
11 statements?

12 MR. BRODY: Same objection-
13 TI{E WI|NESS: It doesnt surprise me, becåuse

1,4 there is prospective --
15 MR. MOSCATO: That's 1[s answer. Just keep
16 your answer short in this connection.
17 BYMR.CTARE:
18 Q. It doesnt surprise you?

19 A No, it does not surprise me.
20 Q. And the forward-looking statements that a¡e
21 refened to here, the st¿tement about the expectations
22 for first quarter 1998 sales, is that an example of the
23 type of forward-looking statement?
U. MR. BRODY: Objectto theformofthe
?5 question.

Page 110

1 about whether it is appropriate to include cautionary
2 statements like this on Morgan Stanley Exhibit 39 in a
3 press release of this kind?
4 MR. BRODY: Same objection.
5 MR. MOSCATO: I object. I made the same

6 objection as to Mr. Pruitt yesterday, so Iln not
7 playing favorites. Mr. Brockelman is appearing
E here as a fact witness. He's not appearing as an

9 expert witness. \ile can Degotiate his fee for
10 expert testimony if you watrt to pursue this, but
11 as it sønds now, I really donl want him
12 testifying on matters such as this.
13 If we could keep it to the facts, I'd
14 appreciate it, and I would prefer not to have a

15 fight over it. I would prefer if you can move on
16 to something else.

L7 MR. CI.A'RE: I dont thi¡k it's necessary to
1.8 have a fight over it.
19 BY MR. CII¡.RE:
20 Q. I guess let me put it this way,
2L Mr. Brockelman. IVe oow provided you with a copy of
22 Morgan Stanley 39, which is the Sunbeam press release.

23 Is this the fi¡st time that youVe seen a

24 ha¡d copy of the press release other than in connection

25 with your prior depositions?

Page 112

1 MR. MOSCATO: I object to that.
2 BY MR. CT-ARE:
3 Q. I-et me ask you rhis y¿¿y. Do you recall any
4 discussion about whèther it was appropriate to include
5 cautionary language like this in the offering memo?
6 .A- Idontrec¿ll.
7 Q. One way or the othe¡?
8 .4- One way or another.
9 Q. Mr. Bornstein and M¡. Tyree had a

10 conversation about the Recent Development section of
11 the offering memo, correct?
L2 A. Yes.
13 Q. And you testified about that conversation
14 already.

15 Other than -- after that conversation took
16 place, did Mr. Bornstein leave the room?
l7 A Yes.

18 Q. And did he go by himself?
19 A Yes.
20 Q. Did he tell you where he was going?
2l .dL Yes, to a conference room.
22 Q. And to make a telephone call?
23 A Yes,correct.
24 Q. Now did Mr. Tyree or any of the other
25 atfomeys go witb him?
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1 .4.No.
2 Q. Was there ever a point in time where

3 Mr. Tyree or any of the other attorneys who were
4 present that evening joined lvl¡. Bomstein in the

5 conference room outside of your presence?

6 A Not to my knowledge.
7 Q. Some your recollection is that Mr. Tyree and

8 the other individuats who were present stayed in the
9 room with you the enti¡e t:me and Mr. Bornstein then

10 rejoined?
11 A To my knowledge, yes.

12 Q. You dont have a recollection of
13 Mr. Bornstein having a conversation with Mr. Tyree or
14 anybody else outside of your presenæ, out in the
15 hallway or in a conference room?

L6 MR. BRODY: Object to the form and
17 foundation.
18 THE WTINESS: Not that I had knowledge of.
19 BY MR. CIARE:
20 Q. You testiñed this morning that Mr. Tyree was

21 using profanity while Mr. Bornstein was out of the
22 room. Do you rec¿lt that?
?3 ,4' Yes.

U Q. And I believe you said he called him a
25 ñrcking asshole.

Page 115

1 ¡¡l- It was the timing.
2 Q. So at least from your persp€ctive, your
3 understanding was Mr. Tyree was unhappy that he was

4 fuding out about this at such a late date?

5 MR MOSCAÏO: Iobject.
6 MR. BRODY: Join.

7 MR MOSCATO: You can testify based on words

I you h".t¿, ull right? DonI try to put yourself
9 into someone else's mind.

10 BY MR. CT.ARE:

11 Q. No, that's fair. I'm not asking you to do

12 that.

13 You fiormed an impression, sir, as you sat

14 the¡e about what was happening, right?
15 ,A. That's correcf,

16 Q. And I think you testified your impression was

17 that Mr. Tyree was unhappy with the timing of this
18 issue being raised with him. That was your impression?
L9 ,4. That's conect.
20 Q. Was it your impression that Mr. Tyree was

21 unhappy with the position that Mr. Bornstei¡ yy¿5 ¡¡king
22 on disclosure?
23 A It appeared to me it was more based on the

24 timing of the events.

25 Q. Do you recall Mr. Tyree using any other

Page 114

I A. That's correct.
2 Q. Do you recall anything else that Mr. Tyree
3 said besides that phrase?

4 A. No, I don't.
5 Q. Did Mr. Tyree direct his comments at you or
6 were they directed more generally to those present in
7 the ¡oom?

8 A. They were rot dfuected towa¡ds me.

9 Q. They were di¡ected towards the lawyers and

10 the other people that were present there?

11 A. That's correct.
12 Q. Did you have an uûderstaûding or a belief -

13 about what Mr. Tyree was upset about? I recognize I'm
14 not asking you to put yourself in his mind or speculate

15 about it, but as you sat there in the press release --
16 I'm sorry, strike that and withdraw.
l7 As you sat there listening to this, did you
18 have an understatrding about what Mr. Tyree was upset
19 about?

20 A. Only geuerally. It related to the

21 disclosurcs in the offering memorandum.

22 Q. Was it your uuderstanding that Mr. Tyree was

23 upset about the position that Mr. Bornstein *¿5 ¡aking,

24 or was it that he was upset about the timing of this
25 issue coming to his attention?

Page I 16

1 profanity other than the phrase that you just
2 described?

3 A. Not that I can recall right now.
4 Q. There was r66s discussion, there has been

5 some testimony that Mr. Tyree said that evening to
6 Mr. Bornstein, "Are these guys fucking with me? A¡e
7 they going to make their numbers or not?n

8 Do you recall Mr. Tyree saying anything like
9 that in words or substance?

10 A. I only heard that secondhand from l.arry
11 Bomstein.
L2 Q. So you were not present when that
13 conversation took place?

14 .{. Not that I recall.

15 Q. Does that refresh your recollection at all
16 about whether or oot there were @nversations that took
17 place outside of your presence or in a different room?
18 A. No.
19 Q. There trere attorneys there representing
20 Morgan $t¡nlsy, I believe you said you thought they
21 werc from Davis Polk?

22 A. That's correct.

23 Q. Do you remember lhe names James Lurie? Is
24 that one of the oames of the inrtividuals that you
25 remember?
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I A I ooly know that by reading the memo you

2 provided me. That's the only recollection I have.

3 Q. Putting lhe Dame-s aside, do you remernber

4 anything that was said by aay of the iawyers from Davis

5 Polk that evening on this topic of disclosures?

6 A. Not that I recall.

? Q. Do you remember any comments or statemeûts

8 that were made by any of the lawyers that were there

9 representingSunbeam?

10 A. No.
11 Q. Was there anybody else present that evening

12 from the printer who was working in the room with you

13 that evening?

14 A. At various ti.nes, yes. They would come in

15 and out of the conference room.

16 Q. These would be Global Financial Press

17 employees?
18 .4- That's comect.

19 Q. Do you remember whether any of those

20 individuals were present for this discussion about the

21 disclosures?
22 ,A- No, I do not.

23 Q. Can you place a time frame for this

24 conversation for us?

ZS ln other words, how long did it last from

Page 119

I Á- Yes, I did.

2 Q. Is there an¡hing else thst you remember

3 about that conversation with Mr. Bornstein?

4 L Nol ihat I cunently recall.

5 Q. Did be tell you what he had beeo doing

6 outside of the room?

7 A. He had mentioned he was on the phone with,

8 witb Gluck and with Ha¡low. That's all I rec¿ll.

9 Q. Did he tell you what position Mr. Gluck or
10 Mr. Harlow had takeo on this, on the issue that was

11 being discussed?

12 A. Not that I recall-

13 Q. What was his reaction wheo you told him that

14 Tyree was upset?

15 A. Mr. Bornstei¡ was also upset.

16 Q. Did you conmunicate to M¡. Bomstein in words

17 or in substance that M¡. Tyree appeared to be upset

18 because of the riming of the issue?

19 A. I donï recall.

20 Q. So you dont recall being more specific with

2f Mr. Bornstein one way or the other about what Tyree was

22 saying?

23 A. That's coffect.
24 Q- After Mr- Bornstein rejoined the folks in the

25 confe¡ence room, did Mr. Bornstein say in words or in

1 beginning to eod, the whole topic of disclosures, 
PaBe 118

2 A- Uafortunately, I cannot.

3 Q. Do you have a, even a geoeral sense of
4 whether this was a topic that was discussed on and off
5 throughout the evening or was it bounded in some finite
6 period of time?

7 A- It was on andoff tbroughout the evening,

8 yes.

9 Q. At aoy point that evening at the print shop,

10 did you join Mr. Bornstein in a telephone conference?

11 .{ No, I did not.

12 Q. Tbere has been testimony that M¡. Bornstein

13 talked that evening with Mr. Harlow and Mr. Gluck, and

14 it's recorded in his oemo.

15 And I apologize if IVe asked you this

16 before, but you were not part ofatry telephone

17 conversations that Mr. Bornstein had that evening on

18 this topic ofdisclosures?

19 .4- That's correct.

20 Q. Mr. Bornsteio returned, came back to the

21 cooference foom at some point, correct?

22 ,4' Yes.

23 Q. And you had a side coûvers¡1iq¡ wi¡þ him?

24 A Yes, ldid.
25 Q. You ¡sl{ him that Tyree was upset?

1 substance that Mr. Gluck did ûot agre€ with how 
iage 120

2 press relea.se had been worded?

3 A. Idontrecall.
4 Q. Do you recall him saying anything like that?

5 A- No, no.

6 Q. Do you recall Mr. Bornstein saying in words

7 or in substance that Mr. Ha¡low did not agree with how

I the press release had been worded?

9 .4" Again, I dont recall.

10 Q. Do you recall him saying anything like that?

ll .¿u I dont recall one way or another.

12 Q. Do you recall Mr. Bomstein relaying a view

13 by Mr. Gluck that forward-looking statements should not

14 be included in the offering memo?

15 ,{- That I do ¡ecall. That did retesh my

[6 memory. I remember L:rry making such a comment to úe,
17 but not -- rhis is all secondhand.

18 Q. Okay. You recall lvl¡. Bornstein telliog that

19 to you?

20 A That's correç{.

27 Q. That evenilg at the priût shop or at some

22 later-
23 ,4. That evening at the print shop.

24 Q. Did he, Mr. Bor¡stein, make that comment to

25 aoybody other than you in your presence?
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1 MR. BRODY: Can we define what that comment

2ß2
3 MR. CLARE: Sure, the comment about

At---l-t- --:---. ^- f^-----J l-^l-:--+ tvu. \rlut;l( s vlcw uu lulwðtu-rwÄüË, Ð61çuçutù

5 appearing in the offering memo.

6 THE WTINESS: No, I dont remember.

7 BY MR. CT,ARE:

I Q. So fo your recollection, Mr- Bomstein

9 expressed that view to you, but to nobody else, to the

l0 best of your ¡ecollection?

11 À Best of my recollection, Yes.

12 Q. Did Mr. Bornstein also tell you that

13 Mr. Harlow did ûot think that forward-looking
14 statements should appear ia the offering memo?

15 A Yes. What I recall now is that Mr- Gluck and

16 Mr. Harlow both agreed that forward-lookiog statemeûts

17 should not be i¡ the offering memorandum.

18 Q. Okay. Do you recall Mr- Borostein being that

19 speci-fic with Mr. Tyree or any of the other individuals

20 in the room about Mr. Gluck's view or Mr. Ha¡low's

21 view?
22 A. That I dont recall.

23 Q. Do you recall Mr. Tyree asking i-o words or in

24 substance whether Sunbeam would meet or exceed the

25 prior year's first quarter sales numbers?

Page 123

1 MR.MOSCATO: Iætmejustintemrpt. When

2 you say this document you mean this particular

3 one with this particular handwriting or some
a :.^-^.:^^ ^f ¿L:- l^^..---.tt ¡lçlduuu v¡ luJ uuçuuvur:

5 MR. CLARE: tæt's start with some particular

ó iteration of this handwriting -- of this document

7 without the handwriting.

I MR. BRODY: Any iteration?

9 MR. CIARE: Any iteration of this document.

10 TI{EWffNESS: No, I did noL

11 BY MR. CI,.ARE:

12 Q. Do you recall seeing a document that looked

13 like this the night at the print shop?

14 A No.

15 Q. Do you remember tlhat evening whether

16 Mr. Tyree provided any documents to Mr. Bornstein or to

L7 you?

18 A. Not to my knowledge.

19 Q. Was there a discussioo about a schedule of
20 actual and anticipated first quarter 1998 sales?

21 Putting aside whether a document was discussed or nol
22 A. Not to my knowledge.
23 Q. Do you recall Mr. Tyree saying that Sunbeao

24 had provided Morgan Stanley with information about

25 first quarter 1998 sales?
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1 ANo.
2 Q. Do you rec¿ll M¡. Tyree asking in words or i¡
3 substance whether Andersen had a view as lo whether or

4 not Sunbeam would meet analysts'expectations?

5 ,4-No.
6 Q. Do you recall Mr. Tyree asking M¡. Bomstein

7 any questions at all?

8 .{ Only generally, but I dont recall the

9 questions.

10 Q- Do you recall the topics of the questions

11 that Mr. Tyree asked that evening any of the questions

12 that he asled?

13 .4. No,Idont.
14 Q. Do you remember whether they related in any

15 way to Sunbeam's ñrst quarter '98 sales?

16 A No, Idon't.
t.l MR. CI.,ARE:

18 (MS Exhibit No.41 was marked for
19 identification.)
20 BY MR. CI.ARE:
?t Q. This is Morgan Stanley Exhibit 41.

22 M¡. Brockelman, I'm banding you what's been

23 marked as Morgan Stanley Deposition Exhibit 41 and

24 asking you to take a look at it.

25 Have you seen this document before?
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1 A. Not to my knowledge.

2 Q. Do you recall Mr. Bornstein making any

3 commeuts about first quarter 199E sales?

4 A. Not fo my knowledge.

5 Q. Do you ¡emember Mr. Bomstein saying he was

6 skeptical of Sunbeao's ñrst quarter 1998 sales

7 objectives?
I MR. MOSCATO: I'm sorry, c¿rn you repeat that

9 question?

10 MR. CI-ARE: Sure. Can you read it back?

11 (fhereupon, a portion ofthe record

12 was read by the reporter.)

13 MR. MOSCATO: That's a little vague.

14 You can atrswer, I guess.

15 BY MR. CI..ARE:

16 Q. Are you able to answer the question or would

17 you like me to rephrase it?

18 MR. MOSCATO: I have a problem',r¡ith - which

19 sales objectives? The¡e has been some testimony
20 about some sales objectives, but thatb such a

2l broad term, but go ahead. I mean if you want ad

22 answer to that question, you can answe¡ it. I'¡n
23 suggesfing it's fairly vague.

24 THE WTINESS: Do you rnean comparatively to

25 the prior year as far as -
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1 BY MR. CI,ARE:
2 Q. Well, I want to start b¡oad and I'[ work my

3 way more ûaffow.

4 Do you remember Mr. Bornstein saying he was

5 skeptical of any Sunbeam sales objectives?

6 .4- Ycs.

7 Q. What do you remember about M¡. Borustein's

I comments in that regard?

9 A- I know he made a comment to me. As far as

10 who he made a comment to in the group, I don't recall.

11 Q. What do you remember about his comment?

L2 A That he was skeptical that Sunbeam would be

13 beat the prior year's ñrst quarter results.

L4 Q. Other than what you just testified to, do you

15 remember anything else about Mr. Bornstein's comments

16 to you about that topic?

l7 A. No.
18 Q. fud as you sit here today, do you have a

19 recollectioo one way or the other about whether

2O Mr. Bornstei¡ addressed those or similar commenfs to

2l others i¡ the room?
22 À Idontrecall
23 Q. So as you sit here today, you dont recall a
24 discussion between Mr. Tyree and Mr. Bornstein about

25 M¡. Bornstei¡'s skepticism?

?age727

1 other time?

2 A. Yes.

3 Q. Tell me what you remember.

4 A. As partofthe first quarter procedures, I
5 know psnnis Pastraûo was performing certain procedures

6 related to the bill and hold. I wasn't party to that,

7 but I know just generally that was a discussion leadiag

8 up to the night at the printer's.

9 Q. Okay. Do you know what additional procedures

10 Mr. Pastrana was performing leading up to the night at

1.1 the printerb?

12 A No, I do not.

13 Q. Did you ever discuss with lvl¡. Bomstein
14 whether or not Sunbeam's bill and hold praaices might
15 make it easier or more difficult for Sunbe¡m to exceed

16 or meet its prior year first quarter sales numbers?

l7 A No.

18 Q. Did M¡. Bomstein say what his skepticism was

19 based on?

20 A I believe he did, but I don't recall.

2L Q. Did Mr. Bomstein say thal bis skepticism was

22 bxsed on any study or analysis that he had done of
23 Sunbe¿m's sales t¡ends?

24 A. Again, I dont rec¿ll.

25 Q. Or something that he knew about a particular
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1 A. That's conect.
2 Q. Did Mr. Bornstein ever say to you in words or
3 in substance that it would be impossible -for Sunbeam to
4 exceed first quarter 1997 sales numbers?

5 A. I donï recall tbe exact words he used. I
6 know he was skeptical.

7 Q. Do you recall him saying the word skeptical?

8 A. That's correct.

9 Q. Do you recall Mr. Bornstein saying to anyone

10 in fhe room that he wa.s skeptical about Sunbeam's

11 ability to ship any particular quantity of product on a

12 perday basis?

13 A. No.
L4 Q. Do you remember Mr. Bornstein addressing

15 comments like that to you?

16 A. No, I dont ¡ccall.
L7 Q. Did you ever discuss with Mr. Borostein that

18 evening the impact of Suoberm's bill and hold practices

19 on its ability to rneet sales objectives for the fint
20 quarter of 1998?

2l A. No.

22 Q. Do you remember that topic being discussed at

23 all that evening?

24 A. No.

25 Q. Do you remember it being discussed at any
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I Sunbeam customer?

2 A- I don't recall.
3 Q- Or anything he knew about the likelihood of
4 potential orders?
5 A Idon'trecall.
6 Q. Or anything that he knew about the timing of
7 potential orders?

8 A Idon'trecall.
9 Q. Or any conversatiors that he bad had witü

10 people in the Sunbeam sales team about the likelihood
11 of future orders?

12 A. I dont recall.
13 Q. Did M¡. Bomstein say that evening in words
14 or in substance that Sunbeam was intentionally
15 misleading Morgan Stanley about its sales objectives
16 for the first quarter 1998?

17 A. I dont recall hi¡n saying that.
18 Q. Do you recall Mr. Bornstein saying that
19 privately to you?

20 A No.
2l Q. ln any settitrg?

22 A No.

23 Q. That evening at the print shop, did you have

24 any reason to think that Sunbeam was intentionally
25 misleading Morgan Stanley about its sales objectives
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1 for first quarter 1998?

2 
^- 

I had oo basis one way or another.

3 Q. Do you remember Mr. Bornstein saying

4 soonething to the effect of if Sunbeam is going to make

5 its fust quarter revenue number, they are going to

6 make it, because I'm going to be sending people to
7 shipping docks at the end of the quarter to eoforci the

I cutofß?
9 A. Mr. Bomstein said that?

10 Q. Yes.

f 1 A. No, I dont recall that being said.

12 Q. Did Mr. Bornstein suggest that uight in words

13 or in substance that the bond offering ought to be

14 cancelled as a result of his skepticism?

15 A. No, I donl recall that.

16 Q. Did Mr. Bornstein ever suggest that evening
17 in words or in substance that the bond offering ought
18 to be delayed as a result of this skepticism?

19 A. I donï recå.ll that either.

20 Q. Was there aûy discussion that you can

21 remember even at a di-fferent time period about whether
22 the bond offering ought to be delayed or cancelled as a

23 result of this information about first quarter 1998

24 sales?

25 A No, I donl ¡ecall.

Page l3l
1 profanity, you continued to work otr the offering memo

2 for the r¿6"inder of the evening and into the next

3 morning; is that correct?
¿- 

^ 
'Th¡tlc ¡nre¡t

5 Q. Can you describe what the atmosphere of the

6 room was like?

7 In other words, did you continue to wo¡k
8 amicably together on the rest of the offering memo that

9 evening?

10 À Yes,'we conti¡ued to wo¡k together on it.
11 Q. So whatever teosiou there had been as it
12 relates to the disclosure issue had been resolved by
13 the time the offering memo wÍrs finalized?
14 MR. BRODY: Object to the form, foundation.
15 THE WTINESS: I dont rec¿ll if it was
16 resolve{ but it appeared everything was

17 professional a¡d continued to work on the offering
18 memorandum.

19 BY MR. CT.ARE:

20 Q. As far as you could tell, was there, were

2t lherc any other heated discussions that svsning other
22 than the one that youle described?

23 ,{ Not that I recall.

24 Q. Prior to your providing the comfort letter to
25 Morgan Stanley that evening, were the¡e any discussions

Page 130

1 Q. Turning back to Morgan Stanley Exhibit 40,

2 IU like to, which is the offering memo, I'd like to
3 invite your attention to page eighç the Recent

4 An¡ouncement section,

5 Compare it to Morgan Stanley Exhibit 39, the

6 press release.

7 Do you recall who made the final decision

I about what the content of the Recent Announcement

9 section woutd be?

10 A No, I do not.

11 Q. Do you recall whether Mr. Bornstein had

12 another telephone cooversation that evening with Janet

13 Kelly?
14 A No.

15 Q. Do you remember Mr. Bornstein ¡slling you

16 that he had spoken with Miss Kelly?
l7 Á. No.

18 Q. Did Mr. Bornstein ever tell you whether his
19 concerns about disclosure had been ovemrled by aoyone

20 at Sunbeam?

2l ,4- No.

22 Q. Did Mr. Bornstein tell you that he was

23 satisfied with the way the issue had been resolved?

24 A. I dont recall one way or another.

25 Q. After this discussioo where Mr. Tyree used

Pagel32
1 internally about how the c¿mfort letter ought to be

2 provided to Morgan Stanley?

3 MR. BRODY: Object to the form.
4 BY MR. CIARE:
5 Q. ln other words, was there any discussion
6 about who would provide the comfort letter, who would
? physically hand it to or deliver it at the print shop

8 that evening?

9 A. Who, you mean me versus Larry?
10 Q. Conect.

11 A. It really didnT matter, although tarry was
12 authorized to sign. Once it's signcd, I believe I
13 handed it to them.

14 Q. Now you testified ea¡lier that there were
15 drafts of the comfort letter that were being wo¡ked on

16 prior to the print shop, conect?
17 ,4- Conec{.

18 Q. And I believc you testified in response to a
19 question from M¡. Brody that a draft of the comfofl
20 letter was provided to Morgan Staoley prior to
21 Ma¡ch 19th in the print shop; is that correct?

22 A. I believe I said I didtrT ¡ecall if a draft
23 was provided.
24 Q. Okay.
25 .A- Typically one is, but --

MARK J. BROCKEII,ÍAN, JANUARY 14, ?Ã04

ESQUTRE DEPOSfiON SERVICES - CHICAC'O
3t2.782.8087 800.708.8087 F¡X3L2.704.4950

33 (Pages 129 to 132)

16dv-001004



Pagel33
1 Q. That's what Ih trying to g€t at. Do you

2 have a recollection of in this case, as opposed to
3 what's typically done, about whether a d¡aft of the
4 press release was eveí piovided to Morgan Stauley?

5 MR. MOSCATO: You misspoke.

6 MR. BRODY: Object to form. You said press

7 release.

8 MR. CL,ARE: Appreciate that, thank you.

9 BY MR. CT-ARE:

10 Q. I want to put aside what's typically done and

11 I want to focus speciñcally on this comfort letter and

L2 any comfort letter that was provided by Andersen to
13 Morgan Stanley i¡ connection with the Sunbeam bond
14 offering.
15 Do you have any personal knowledge about
16 whether a draft of the comfort letter was sent to

17 Morgan Stanley before March 19th?

18 A No firsthaod knowledge.
19 Q. Do you have any second-hand knowledge? Have
20 you ever heard that it was?

2L A Yes, through Dennis Pastrana.

22 Q. Did Mr Pastrana ask you to send it? In
23 other words, did you physically send it to them?
24 A. I recall that Dennis sent it to them.
25 Q. Mr. Pastrana told you that he had?

kge 135

1 Q. M¡. Pasfrana told you that?
2 A- Mr. Pashana told me that, yes.

3 Q. But you dont have any firsthand knowledge of
4 a draft of the eomforf letter being seni io Davis Foik?
5 .4. That's correct.
6 Q. And again, no fi¡sthand knowledge of it being
7 sent to Morgan Stanley?

8 A. That's correct.
9 Q. tud Mr. Pastrana didnt tell you the

10 individual at Morgan Stanley that he had setrt it to?
11 .4. That's corect.
1,2 Q. Or tbe individual at Davis Polk that he had
13 sent it to?

14 A That's correct.
15 Q. And you dont recall the context of this
16 discussion with Mr. Pashana?
l7 A No.
18 Q. About how this topic came up?

19 Mr. Bo¡nstein signed the comfort letter on
20 behalf of Arthu¡ Andersen at the printerb?
2L A Yes.
22 Q. And then provided a copy to Morgan Stanley?
23 A I believe Morgan Stanley and their attorneys.
24 Q- Do you recall him doing that? Do you recall
25 him physically handing the comfort letter to --
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1 A- That's correct.
2 Q. Did you ever see the copy that M¡. Pastrana

3 said that he had sent to Morgan Stanley?
4 A. Not the actual fnal draft copy that was sent

5 to them, no.
6 Q. Am I correct then that the only comfort
7 lettet thaf you're alyare of having been delivered to
8 Morgan Stanley was the final signed version that night
9 at Global Financial Press?

10 MR. MOSCATO: I object to that, but go ahead.

11 THE WTINESS: The only firsthand knowledge
tZ report that was sent to lhem.
13 BY MR. CI,ARE:
14 Q. Okay. How did the subject come up with
15 Mr. Pastrana about whether a d¡aft comfort letter would
16 be provided to Morgan Sf"nley before the evening at the
17 print shop?

18 ,A- Il'spartofourtypicalprocedurestosenda
19 dr¿ft version to the underwriter and their attorney.

20 Q. Do you know who at Morgan Stanley it was_ sent

22 A. No, I do not.
23 Q. Do you know whether a copy was also setrt to
24 Davis Polk?

25 A. Yes, yes.

2I to?

Pagc 136

1 À I believe I handed it to them after lany
2 sigaed it.
3 Q. Was there aay discussion about the contenls
4 of the comfort lettèr at tbe printer's ¡þ¡¡ svgning
5 with Morgan Slanley or its attorneys?
6 MR MOSCATO: I'm sorry, repeat the question,
7 please.

8 BYMRCI.-ARE:
9 Q. Was there any discussion about the contents

10 of the comfort letter with Morgan Stanley or its
t I attorneys that evening at the print shop?

tZ .A. Yes, there was.

13 Q. \ryhat do you recall?
14 A I dont ¡ecall the couversatious.

15 Q. The comfort letterthat you were ¡yq¡king on
16 at the print sbop, was it a collaborative effort in
17 drafting that document between Andersen and Morgaa
18 Stanley or was it Andenen's work?
19 .{. A¡dersen's wo¡k-
20 Q. So with regard to the offering memo, Morgan
21 Stanley was working on it and A¡dersen was working on
22 7llogelher, conect?

23 ,4. Andthecompaoy.
24 Q. Atrd the company, yes, thatrk you.

25 A Certaioly mostly the conpany.
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1 Q. So the offering memo was a collective effort
2 be¡reen Morgan Stanley, Anderseu and the company?

3 A. That's conect.
-, r^r t-Lt-, --^ , --t ¡l- D^--¿-:-¿t v. lJul ulc c{r[¡rut¡ lËtttsl, yuu ¿t¡ru lYlt.l)uÙl5lçil|

5 were working on, correct?

6 A. Along with several other people, yes,

7 conect.
I Q. Several other Andersen people?

9 A. Andersen people, correcf.

10 Q. Prior to the time that you handed the comfort
lL letter to Morgan $t¡nlçy, had Mr. Tyree or any of the

12 attorneys represeoting Morgan Stanley looked at a copy
13 that elvsning at the print shop?

t4 A. I believe so. I dont recall, though, who
15 looked at it.
1ó Q. Do you recall generally, though, reviewing
17 iterative drafts of it with Morgan Stanley and its

18 attomeys that evening at the print shop before the

19 final version was handed to them?

20 A. Yes. Again, I don't recall who from each

2L team looked at it, but yes, I do recall.
22 Q. Did Andersen -- Iln sorry, stfüe that.

23 Do you recall any discussion about the
24 comparison of fi¡sl quarter 1998 sales to first quarter

25 t997 sales with Morgan Stanley or its attomeys as it
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I time you took your trap.

2 THE WIINESS: My uap followed the rele¿se of
3 the comfort letter.
/ Erv rÆ llf ÁDt.

5 Q. So that issue had been resolved?

6 .4. Thatb conect.

7 Q. And lhen you took your ûap, and then at some

8 point you and Mr. Bomstein left together?

9 A" Thatbcone¡t.
l0 Q. Did Mr. Bomstein talk to you aboul atry

I 1 events that had laken place during your nap?

12 A I'm sorry? Repeat one more time.

13 Q. Did Mr. Bomstein tell you what had happened

14 or any discussions that oocuned while you were tîking
15 a nap and out of the room?

16 A No.

17 MR CI-ARE: Why donl s/s l¡ks a few-minute

18 b¡eak and see if I can sueamline some of this.

19 TÍIEVIDEOGRAPHER: WeareÍowgoingoffvideo
20 record. The time on the monitor is 12:13 p.m.

2L (fhereupon, arecess was taken.)

22 TIIE VIDEOGRAPIIER: We are oow back on video

23 reoord. The time on the monitor ß 12:22 p.ø.
24 BYMR. C[,ARE:
25 Q. Mr. Brockelman, I'm going to show you what's
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1 relates to the information disclosed in the comfort
2 letter?
3 .{ No, I dont recall.
4 Q. Do you remember specifically flagging that
5 issue for Morgan Stanley or its attorneys?

6 ANo.
7 Q. Do you remember Mr. Bomstein doing that?

8 ,A-No.
9 Q. Do you recall what time you left Global

10 Financial hess that evening or the next morning?
11 A It was the next morning- Iln not quite sure

12 what time.
13 Q. Did you ståy there with Mr. Bomstein the
14 enti¡e time or did you leave at separate times?

15 A We left together, but I believe I took a nap

16 for an hour or two.
L7 Q- That evening?

18 ^{ That evening, as I was separate from him for
19 a little period of time.
2A Q. Do you recall at the time that you took a nap

21 whether the question of the rècent development section

22 had been resolved or not at that time?
23 ,A. I asslme so. We delivered the comfort letter

Vl with our consent.

25 MR. MOSCATO: No,lhe question was at the

Page lzl{l

I previously been ma¡ked as Morgan Staoley Deposition

2 Exhibit Number 9. It's a copy of the March 19, 1998,

3 comfort letter. I'd like you to turtr to page three,

4 please.

5 Do you recall any discussion with Morgan
6 Stanley or its attorneys at the printer's about

7 paragraph 58 of the March 19, 1998, press release?

8 A No,Idonol
9 Q. Do you recall whether you or Mr. Bornstein

10 identified paragraph 5B to Morgan Stanley and its

11 attomeys as an issue they should focus on?

L2 A No, I don't rec¿ll.

13 Q- Same question with regard to paragraph 68.
t4 'À ldon'trecall.
15 Q. Þo you recall any discussion about paragraph

16 68 with Morgan Stanley or its attorneys oo March 19th?

l7 A. No.

18 Q. Same question with regard to paragraph 6C.

19 Do you remember any discussion wilh Morgan Stanley or
20 its attorneys about paragraph 6C?

2L .4" No.

2? Q. After March 19h, you returued to Florida?

23 ,4. Yes, correct.

24 Q. Did you recall aoy discussions with anyone at

25 A¡thur Ande¡sen about additional procedures or testing
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1 with regard to first quarter 1998 Sunbeam sales?

Z A- With regard to what?
3 Q. Any aspect of it.
4 A- The first guarter review?
5 Q. What do you mean by fint quarter review?
6 You money after the end of the first quarter?

7 A- Yes, that's conect.
8 Q. And I appreciate that cla¡ification. Letrs

9 say befween March 19th, 1998, and the end of the
10 quarter, did you have any discussions or involvement
L1 with any additional procedures or testing with regard

12 to Sunbeam's first quarter 1998 sales?

13 .4- No, I did not.

14 Q. Are you aware of any additional procedures or
15 testing that Anderseu performed on Sunbeam's sales to
16 date in the first quarter of 1998 at that point?
17 A Sales to date through the end of the first
18 quarter?

19 Q. WeIl, through that poiDt in the fi¡st
20 quarter.

2I A TbroughthepointasoftheendofFebruary?
22 Q. Yes.

23 A No.

Vl Q. Or were you aware ñom any sowce about
25 whether Andersen obtained information about any time
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1 Q. Do you have any knowledge about whether

2 anything was done?

3 MR. BRODY: Object, foundation.
4 THE WITNESS: No, I dooï have knowledge what

5 was done.

6 BY MR. C[,ARE:
7 Q. Is there -- at the time that -- let's ma¡k
I this.
9 I hand you what's been previously marked as

10 Morgan Stanley Deposition Exhibit 10. Is this what you
11 referred to as the bring-down comfort lette¡?
tZ .4. Yes.

13 Q. Ard did you have any discussions with Morgan
14 Stadey about the information conteined i¡ the

15 bringdown letter?
16 ,4- No, I did not.

17 Q. Did you have any discussions with Morgan
18 Stadey after that sysning at the prirt shop on any
19 topic?
20 A No-

2l Q. Paragraph E of the bring-down letter, and

22 specifically tbe updated information for paragraph 58
23 which you see åt the top of the second page --
24 A Yes.

?5 Q. Did you have a¡ understrnding from aoy source
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1 period after the end of February about Sunbeam's sales

2 in the first quarter?

3 .at. Forthe first quarter, yes.

4 Q. Okay. What do you recall about that?

5 A In connection with the ñrst quarter review.
6 I thought weîe not talking about that.

7 Q. Yeah, let me ask it this way.

8 Did you get involved ia any procedures or
9 testing to obtain information about Sunbeam's first

10 quarter 1998 sales for the time period after

11 February lsÇ 1998, which ís the period that's

12 discussed in the comfort letter?

13 A I was not involved, that's correct.
14 Q. Were you involved in drafting the bringdown
15 comfort letter?

16 .{ Yes.

l7 Q. Atrd the sales figures that are reflected in
18 the bringdown comfort lette¡ when provided by
19 Mr. Pastrana?

20 ,4- Provided by the company to Mr. Pastrana.

2l Q. Thank you. And did you have any discussions

22 or involvement in determining c¡hat sales Sunbeam had

23 made i¡ March of 1998 up to the point of the bring-down
24 comfort lefler?

25 ,A" I had no involvemeot.
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I as to Sunbeam's sales for any tine period after
2 March lst, 1998?

3 ,A- At tbat time?

4 Q. At that time.
5 A-No-
6 Q. It was not until the fi¡st quarter review
7 that you obtained i¡formation about Sunbe¿m sales for
I effeaively March 1998?

9 A. That's correc{
10 (MS Exhibit No. 42 was ma¡ked for
11 identification.)

12 BY MR. CI..ARE:

Li Q. Mr. Brockelnan, I'm handing you what's been

14 marked as Morgaa Stanley Deposition Exhibit 42, a

1-5 document entitled Form for Documentation of Referencing

16 Procedures.

l7 Do you recognize this document?

18 A- This specific document or the form?
19 Q. This form of document.

20 À Yes, lreægnizetùeform.
2L Q. Okay. Can you tell me briefly how this
22 document is used internally at Andersen?

23 MR. BRODY: How the form is used?

24 MR- CI-ARE: How this form is usd thank you.

25 THE \ryTINESS: An independent person within
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1 Arthu¡ Andenen will reference the opinion or

2 letter or report behg issued to ensure they maæh

3 ou¡ professional standards, úake sure theyle
4 eer:u¡z.te- and indeoendentlv verifv nunerical data-"-'J '----¿

5 in the report, and this form is their

6 documentation of that review.

7 BYMR. CI.ARE:
I Q. Does the review that you just described take

9 place before the opinion is issued?

10 .dt. Yes, conect.

11 Q. And this is one of the procedures that we

12 talked about ea¡lier that Andersen does prior to
13 issuing an opiniou?
14 A Yes.
15 Q. Did you have any involvement with the

L6 preparation of the procedures here in Morgan Stanley

17 Exhibit 42?

18 A No, I believe larry Bornstein direÆtly

19 supewised the person referencing this.

20 Q. And tåe person referencing it is somebody who

21 is independent of the group of Andersen team members

22 who were working on the actual opinion?
23 .{ That's correct.
U Q. Do you know who was the person listed here as

25 the referencer? Do you tecngnrze that signature or
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1 .{No.
2 Q. You wereot involved in drafting them or

3 reviewing them or providing comments on them?

4 A" That's concct.
5 Q. Do you know who was?

6 A No, I do not.

7 (MS Exhibit No. 43 was marked for
I identification.)
9 BYMR. CLARE:
10 Q. IIn banding you what's been marked as Morgan

11 Stanley Exhibit 43. It's a documcnl etrtitled Post

12 Audit Revíew For Subsequent Material Transactions and

13 Events After the Date of the Auditor's Report.

L4 Are you familiar with this form of document?

15 ,¿l- Yes, Iam.
16 Q. Can you tell me how this form of document is

17 used at A¡thur Andersen?

18 A Yes. If our opinion is to be used in a
19 registration statement subsequent to its initial
20 issuance, this form is required to be used to basically

21 bring our report more current, to identi.S any

22 sip.ificant eveûts or items that might impact our

23 opinion of the audited ñ¡ancial statements.

24 Q. In connection with the registration of it?
25 À Yes, thatrs conect.
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t handwriting ou page tbree?

2 ANo.
3 Q. Do you recognize the sipature at the bottom

4 of the page under engagement partner or manager of
5 Mr. Bornstein's?
6 A- Yes,[do.
7 Q. That is consistent with your testimony that

8 Mr. Bornstein supervised the referencing procedures

9 that you described?

10 d Yes.

11 Q. On pâge two of Morgan Stanley Exhibit 42

12 lhere is a reference to maoagement rePresentation

13 letters in item four.
L4 A. Yes.
15 Q. Do you see that?

16 t{- In item four? Oh, yes, yes, I see.

I7 Q. It says, nlf applicable, tace information
1.8 regarding contingencies, litigation or uncertainties to

19 the f,rnancial statements and to legal or management

20 representation letters or other sou¡ce documents in the

21 working papers."
22 Did you have any involvement with the

23 management representation letters that were prepared

24 f.or the comfort letters that were provided 1o Morgan

25 Stanley as part of the bond offering?

Pagc ltl8
1 Q. Did you have any involvement in completing
2 the procedures that â¡e described here in Morgan

3 Stanley Exhibit 43 for the registration ofthe bond

4 offering?
5 A No, I did not
6 Q. Is any of the handwriting on Morgan Stanley

7 Exhibit 43 yours?

8 ANo.
9 Q. Was it your ¡¡¿srsta¡ding i¡ the frst

10 quater of 1998 when you were workìng oo the comfort

11 letten for the bond offering that the bond offering
12 memo and offering materials would be registered and

13 that these type of procedures would be required?

t4 A Yes.

15 Q. Do you see the haudwriti¡g at the bottom of
16 the fint page?

L7 A. Yes.
18 Q. Do you recognize that as M¡. Bornstein's

19 handwriting?
20 A Yes,Ido.
21 Q. Okay. Mr. Gluck and Miss Kelly are

22 ideotified by name here.

23 Did you have any discussions with Mr. Gluck
24 or Miss Kelly about any of the comfort letters that

25 were provided to Morgan Stadey in con¡ection with the
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1 bond offering?
2 A- I had some discussions with Mr. Gluck.
3 Q. And what was the coqtert of those
4 discussions?

5 .4" I donT recall. Mostly it related to the

6 tick marks that I applied on the exhibit, the offering
7 memoraodum itself.
I Q. So these were discussions that took place

9 afterthe evenls at the print shop?

10 A No, before, in the actual drafting.
11 Q. I see. In the dmfting of the offering memo?
L2 A That's correct.

13 Q. Prior to going to New York?
L4 .4. Yes, that's correct.

15 Q. Do you recall any specifics about the topics
16 that you discussed with Mr. Gluck?
17 A No,Idont.
18 Q. Did Mr. Gluck have a copy of the offering
19 memo in drafr form when you had those discussions with
20 him?

27 .at' Yes, he did.
ZZ Q. Were these in-person meetings or telephone
23 conferences?

Z4 A ln person.

25 Q. Who during that time period had document

Page 151

1 0041651 through 654.
2 Morgan Stanley Exhibit 46 is a document with
3 Bates numbers CPH 0038712 tbrough 15.

4 And then Morgan St¡nlsy Exhibit 47 is a

5 March 23¡d, L99&,letter on Sunbeam letterhead

6 addressed to A¡thu¡ Andersen.
7 I'd like you to fi¡st look at Morgan Stanley
I Exhibit 44, which is a Ma¡ch 16, 1998, letter from a

9 group of individuals at Sunbeam to Arthur Andersen.

10 Do you recognize Morgan Stanley Exhibit 44 as

11 being in the form of a management representation
72 letter?
13 .4' Yes, Ido.
14 Q. Have you ever seeu Exhibit 44 before today?

15 A I dont recall seeiag it before.
16 Q. Did you have any involvement in drafting it
17 or reviewing it or receiving it on behalf of Andersen?
18 A No.
19 Q. Okay. Look at the next document which is a,

20 appears to be a d¡aft of a management representation
21 letter ín connection with the Sunbeam bond offering-
22 }Iave you seen this document before, Exhibit
23 452

2,4 A No-
25 Q. It appears to be a d¡aft of a management

Page 150

1 control, if you will, of the oÊfering memorandum?
2 MR. BRODY: Object to foundation.
3 BYMR. CI.ARE:
4 Q. If you know.

5 A. Yeah, I don't recall.
6 Q. Do you remember who you provided your edits
7 and commeots to prior to the evening at the print shop?

8 A. To Larry Bornstein.
9 Q. And you don't know to whom he provided the

10 comments in order to get the document changed and fixed
11 to reflect your edits?

LZ A. No, I do oof.

13 MR. CT ARE: Mark these as the next four in
t4 sequeüc€, and I'll give you each a set.

15 (MS Exhibit Nos.44-47 were marked for
16 identification.)

17 BY MR. CT.ARE:

18 Q. Mr. Brockelman, IVe handed you four
19 documents, and we have had them marked as deposition
ã) exhibits.

2t To make sure everybody is on the same page,

22 Moryat Stanley Exhibit,l4 is a March 16, 1998, letter
23 on Sunbeam lefterhe¿d.

24 Morgan Stanley Exhibit 45 is an undated

25 document that appears to be -- with Bates aumber CPH

Pagc 152

1 representationletter.
2 ANo.
3 Q. In a typical engagement, does Andersen get
4 involved in drafting the management representation
5 letter for its client?
6 A Yes.
7 Q. And have you done that in connection with
8 other engagemenls?
9 A Yes.
10 O. But not the Sunbeam-related matter?
11 ,4- That's correct.
L2 Q. You had no involvement in that?
13 A That's correct.
L4 Q. Do you recall any discussion about the
L5 contents of the management representation letter
16 intemally at Andersen during the first quarter of
17 1998?

18 A. No.
19 Q. If you'd look at the last -- sorry,
Z) next-to-the-last page of Exhibit 45, paragraph ten of
21- this draft, it's a paragraph that reads, "Despite the
22 decrease in net sales described in the preceding
23 paragraph, management believes that net sales for the
24 frst quarter of fiscal 1998 will exceed net sales of
25 the first quarter offiscal 1997."
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1 Do you reci¡ll any discussion at A¡derseu
2 about including that statement in a management

3 representation letter for the Sunbeam bond offering?
4 A. tlo.
5 Q. Do you recall any discussions with anyone

6 from Sunbeam about whether that was a true statement or
7 not?

8 ANo.
9 Q. About whether Sunbeam managemeot had that

10 belief?

11 A No.

LZ Q. tf you look at the next exhibit, Morgan

13 Stanley Exhibit 4ó, similar d¡afr of a management

14 representation letter for the Sunbeam bond offering.
15 You see there is some handwritten edits.

16 Is that your handwritiag?
L7 .4- No.
18 Q. Do you recognize the handwriting?
19 ,4. Yes.

20 Q. Is that M¡. Bornstein's handwriting?
2l A Yes, it is.

22 Q. Did Mr. Bornstein ever discuss with you the
23 contents of the managemert representation letter for
24 the Sunbeam bondoffering?
25 A No.

Page 155

I Do you have any knowledge one way or the

2 otber as to why tüat paragraph was not included in the

3 frnal version of the represeutatíon leners?

4 .4.No.
5 (MS Exhibit No. 48 was marked fo¡
6 identificatiou.)
7 BY MR. CIARE:
8 Q. Mr. Brockelman, IVe handed you what's been

9 marked as Morgan Stanley Deposition Exhibit 48, appears

10 to be a drafl of the March 19, '98 comfort letter.

l1 Have you seen this document before?

12 A. Yes, I believe I have.

13 Q. Atrd when do you recall having seen it before?

14 A. Prior to the release of the offering
15 ¡¿¡qraqdum.
16 Q. You see that this draft of the March 19, 98
17 comfort letter has a header on it.

18 Did you draft any portion of this document?

t9 A. Yes.

20 Q- Did you draft this first paragraph of Morgan
21 Stanley Exhibit4S?

22 A. Yes.

23 Q. Atrd do you know to whom this document was

24 provüled?

25 A. I believe I provided it to Lårry Bor¡stein.

Page 154

I Q. Or any views that be bad about what ought or
2 ought not to be included i¡ them?

3 .4'No.
4 Q- If you lookat tbe next-to-tbe-last page of
5 Exhibit 46, Mr. Bomstein made some comments on the

6 paragraph ten that we looked at a minute ago.

7 Do you recall any discussions about

I Mr. Bornstein's view on that paragraph?

9 ÀNo.
10 Q. And whethe¡ it ought to be included in the

11 engagement lotter?

12 .{ No.

13 Q. Iln sorry, not the eûgagemeot letter, in the

14 management representation letter.

15 A I understand.

16 Q. Okay, but no, the answer is --

t7 .¡¡' The answer is no.

18 Q. Okay. If you look at Morgan Stanley
19 Exhibit 47, it's a signed version of a management

ã) representation letter dated March 2314 1998.

2L And going back to Morgan Stanley Exhibit,l4,
22 the March 16th version of the ñnal representation

23 letfer, you see neither of these exhibits have that
24 paragraph that we just looked at regarding management's

25 expectations for first quarter 1998 sales.

Page 156

I I only have secondhand knowledge it was provided to
2 Morgan Staoley.

3 Q. Again, that was the conversation we talked
4 about earlier witb Mr. Pastrana?

5 A That's rigbt.
6 Q. But you didnt send it to Morgan $tenley?
7 A- No, I did not.

I Q. And you didnt send it to Davis Polk?

9 À No, I did not.
10 Q. And you didat provide it to Scadden Arps?
11 ,A" No, I did not.

L2 Q. Did you provide a d¡aft of a comforl letter
13 to anybody at Sunbeam?

L4 A. No, I did uot.

15 Q. So as far as your own personal knowledge

16 goes, you can only testify aboul providing drafu of
17 the comfort letter lo other people at Alhur Anderseo?

l8 A To [:rry Bornstein, yes.

L9 Q. Okay. Do you recall any discussioos with
20 Mr. Bornstein about this draft, Morgan Stanley
21 Exhibit 48?

22 A Not aoy specific discussion.
23 Q. Any changes or commenls about what additional
24 information to be included or uot iqcluded i¡ he¡e?

25 A No.
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1 Q. You described some work on the first quarter
2 ¡eview that you did after the close of the fi¡st
3 quarter 1998.

4 A- Not that I did.

5 Q. Okay. You had no involvement in the fi¡st
6 quafer review?

7 A- That's conect. Only knowledge of it.
8 Q. You worked on the restatement investigation
9 at Sunbeam?

10 A Yes.

11 Q. Andyouwereassignedtoworkonspeci-fi.c
12 areas by Mr. Deokhaus; is that cone¿t?
L3 A Yes, coûect.
L4 Q. You worked on customer chargeback deductions?
15 That's one of the topics that you worked on?

16 A Yes,I did.
L7 Q. Coop advertising?
18 ,¿l- Yes.

19 Q. Bill and hold?
20 A I served in certain parts of bill and hold,
21 yes.

22 Q. Warranty reserves?

23 Á- Yes.

U Q. Freight analysis?

25 A Yes.

Page 159

1 BYMR. CLARE:
2 Q. M¡- Brockelrnan, I understand that you were
3 not involved in the decision to recommend the
4 restatement to Sunbeam; is that conect?
5 A That's conect.
6 Q. That decision was made by other people at
7 Andersen?

8 ,4. Yes.

9 Q. And your role was limited to investigation
10 and procedures in some of the areas that r¡/eVe talked
11. about and documen.;ng thaÇ providing it to other
12 people at Andersen to make decisions on; is that a fair
13 summary?

14 A That's correct, yes.

15 Q. In connecfion with your work on the
16 restatement, did you ever discuss any of those areas
17 with Morgan Stanley?
18 A No.
19 Q. As a result of your work on the restatemeut,
20 did you ever discover any information that Morgan
21 Stanley was involved in any way in any of those areas?
22 A No.
23 MR. BRODY: How many exhibits is this?
?A MR. CIARE: It's oue, hro, three, four, five,
75 six.

Page 158
1 Q. Shipment confi¡mations and analysis?
2 d Yes.
3 Q. Sales refurn reserves?

4 A Yes.

5 Q. A¡e there any other areas as you sit here

6 today that you remember working on i-n co¡nection with
7 the restatement investigatioD?
8 .A- Not without refreshing my memory.
9 Q. And you reported to M¡. Denkhaus in the

10 performance of those duties?
11 .¿¡. Yes.

LZ Q. Can you approxímate for me how much time you
13 spent working on the restâtement investigation?
14 Hundreds of hours? Thousands of hours? Do you have

any sense?

.4- I would say hundreds of hours.

Q. \¡/eVe seen some time reports, and I'll just
represent to you it shows more than 600 hours that you
worked on.

Does that souod about right to you?

A Souods reasonable, yes.

MR. MOSCATO: Tom, I trust you dont have a
lot to cover.

MR. CL-ARE: I do not.

15

16

t7
18

19

20

2l
22
,7,

24

25
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1 MR. MOSCATO: Mr. Clare is going to proceed
2 very briefly through these documents.
3 MR. CL,ARE: I actually only have one
4 question

5 (Di".ussion held off the record.)
6 (MS Exhibit Nos. 49-54 we¡e marked for
7 identification.)
8 BY MR. CI,ARE:
9 Q. Mr. Brockelmao, IVe handed you what's been

10 ma¡ked as Morgan Stadey Exhibits 49, S0, 51,52, 53,
11 and 54, They are a series of memos you are showu as an
12 authoror a coauthor of.
13 Do you rccognrze these documents, Exhibit 49

14 through 54 as memos that you prepared in con¡ection
15 wilh your work on the restatement?

16 A" Yes.

17 Q. Is any of the handwriting that appears oú atry
18 of these exhibits yours?

19 ,rl. Yes.

"0 
Q. Can you just identify for me briefly?

27 .d Which handwriting?
22 Q. Correct, on which exhibits?
23 .4. Exhibit MS 49. Do you want me to actually
24 say each -
25 Q. No, I dont think it's necessary.
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1 A Okay. On Exhibit 50 is mine.

2 Exhibit 51 is mine. Iæt me flip the pages

3 also-

4 Exhibit 51 is mine. I dont know if I
5 mentioned that.

6 Exhibit 52 at the top is mine and at lhe

7 bottom.

8 Exhibit 53 at the very top is not mine.

9 And Exhibit 54 is mine.

10 Q. As a result of the work that you did on the

11 restatement, did you learn information from Sunbeam

12 that you determined was not previously known to
13 Andenen?
L4 MR. MOSCATO: Objection.

15 THE WTINESS: Well, certainly, because we

16 were using hiûdsigåt. It wasnt known to either

L7 paty.
18 BY MR. CTARE:
19 Q. As a result of the work that you did on the

20 ¡estatement, did you form an opinion whether Suubeam's

21 internal controls were adequate tn 1997 or in the fi¡st
22 quatlerof1998?
23 MR. MOSCATO: Objection.

U THEWTINESS: No.

25

Page ló3
1 in tbe restatemeût?

2 A- No, I did not form an opinion.

3 Q. My question was did you learn any

4 information?
5 .{. Did I leam? Ih sorry, no, I did not leam
6 any information.
7 Q. Did you learu any information as a result of
8 your work on the restatement that Morgan Stanley had

9 conspired with Sunbeam in connection with the bond

10 offering to provide misleading information?

11 .{ No.

L2 Q. Or did you uocover any information that

13 Morgan Stanley had conspired with Suobeam to defraud

14 Coleman (Parent) Holdings Company in connection with
15 the acquisítion of Coleman?

16 d No.

l7 Q. Did you have any involvement with the

18 management lener that was provided by Andersen to

19 Sunbeam in October of 1998?

20 A No.
2t Q. At any point in the Erst quarter of 1998,

22 dtd you ever talk to anyone representing the C-oleman

23 company?

24 ,¿l. I dont ¡ecall the ¡iming, but I did have

25 discussious with people at the Colemao company. I just

Page162

1 BY MR. CI.ARE:
2 Q- Did you have --
3 MR. MOSCATO: No, you didnt form an opinion?

4 THE WTINESS: No, I didn't form an opinion,

5 correct.

6 BYMR. CI.ARE:

7 Q. Do you have an opinion as to whether or not
I Sunbe¿m was able to produce accurate financial
9 statements in 1997?

t0 A No, I didu't form an opinion.

11 Q. Or in the fi¡st quarter of 1998?

12 ¿{. At that time either.

13 Q. Did not form an opinion?

14 A- D¡d not form an opinion.

15 Q. Did you form an opinion as to whether or not

16 Sunbeam had withheld information from Andersen during

l7 the 1997 audit?

18 A No, I did not form an opinion.

19 Q. Or during the first quarter of 1998?

20 ,4" I did ûot form an opinion at that time

21 either.

22 Q. As a result of the work that you did on the

23 restatement, did you identify any information to
24 suggest that Morgan Stanley had conspired with Sunbeam

25 emptoyees with respect to any of the issues identified

Page16/.

1 donl rec¿ll what time that was- It was prior to the

2 acquisition.
3 Q. And what was the purpose of those

4 discussions?

5 ,4- I dont recall. Tbere is certain due

6 diligence procedures that I was di¡ected to perform,

7 but I dont recall the substance of it.
I Q. So this was a due diligence that you were

9 asked to perform on Coleman on behalf of Sunbeam; is
10 that correct?

lL A. To what I recall, yes.

12 Q. Were you part of any discussioos or meetings

13 that were due diligence performed by Coleman on
14 Sunbeam?

15 ,4. No.

16 Q. Did you ever tatk with anybody representing

17 the Coleman company about Sunbe-m?

18 A- Not that I recall, no.

19 Q. Did you ever talk with aûyone who identified
20 themselves as being from Colema¡ (Parent) Holdings
21 Company?

22 A Not that I recall.
23 Q. Or MacAndrews & Fo¡bes?

24 A No.

25 Q. Do you have * uo¿srs13¡ding that MacAndrews
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I & Forbes was the ultimate parent of Colemaú, at leåst

2 for aportion of the stock?

3 A Iunderstandthat.

4 Q. Okay. And you dont recall having spoken

5 wifh anybody from MacA¡d¡ews & Forbes about Sunbeam?

6 A That's conect"

7 Q. Did you have any coûversations with anyone

I from Credit Suisse First Boston about Sunbeam?

9 .A"No.
l0 Q. Did you know or understand that Credit Suisse

11 First Boston was advising Coleman in æonection with
12 the acquisition?

L3 A No.

14 Q. Did you have any discussion or coDversation

15 or meetings with anybody ftom the law firm of Watchell,

16 Lipton, Rosen & Katz in connection with the

17 acquisition?

18 ,4- No.

19 Q. Are you aware of aÍy due diligence that

20 anybody representing Coleman did on Sunbeam?

2l A No.

22 Q. Notawareofany in-personmeetitrgsforthat

23 purpose?

24 d No.

25 Q. Are you aware of any accounting due diligenct

Page 167

I should be doing yesterday.

2 Ih not playing favorites. This is across

3 the board. These guys are fact witnesses a¡d
4 that's it. Thatb my basis.

5 BY MR. CIARE:
6 Q. læt me ask it this way to try and avoid the

7 objection and an unnecessary dispute that we dont need

8 to have.

9 Did the thougbt ever occur to you in the

10 first quarter of 1998 regarding the due diligence that

11 was or was oot performed by Coleman on Sunbeam?

t2 MR. MOSCATO: Answer that yes or no.

13 TIIE WTTNESS: No.

14 BY MR CT,ARE:

15 Q. You didnt think about that topic?

16 .4. Didnt have any thought about it.
l7 Q. Am I conect that you had oo involvement in
18 the accounting due diligence that was conducled by

19 Morgal Stadey with Anderseû in connection with the

20 Sunbeam transactions?

2l MR. MOSCATO: I'm sorry. You have to - the

22 word with A¡de¡sen tb¡ew me.

23 BY MR CIARE:
24 Q. Were you involved in any way with the

25 accounting due diligence that Morgan Stanley performed

1 forthat purpose?

2 .4-No.
3 Q. Are you aware of any inquiries by Coleman

4 about Sunbeam's bill and hold practicæs?

5 ,ót.No.
6 Q. Are you aware of any inquiries by Coleman

7 about Sunbeam's Early Buy program?

8 dNo.
9 Q. Are you aware of any inquiries by Coleman

10 after the press release dated March 19th, 1998?

11 A No.

12 Q. Did you understand that as part of the

13 acquisition, that Coleman woutd be recciving Sunbeam

14 stock?

15 A Yes.

1ó Q. Did you have a view or expectation that

17 Colema¡ would or should be conducting due diligence on

18 Sunbeam as a result of råking Sunbeam stock?

19 MR MOSCATO: I object. I'm going to
ZO instruct him not ¡6 nnswer that.

2l MR- CLARE: On what basis?

22 MR. MOSCATO: He's nol an expert witness.

23 You can take it to the court. I instructed

24 M¡. Pruitt not to answer a very similar question

25 that was directed towards what Morgan Stanley

166Page Page 168

t in the tust quarer of 1998?

2 A-No-
3 Q. On Sunbeam?

4 A-No.
5 Q. Are you aware that Morgan Stanley had a

6 telephone conference with individuals from Andersen to

7 conduct accounting due diligence on Sunbeam?

8 A. I recall somewhat hearing secondhand from
9 Íany Bomstein.

10 Q. You recall hearing that back i¡ the first
11 quarter of 1998?

12 A. That's right.
13 Q. What did he tell you about it?

14 .d I donï recall, just that they had the

15 conversation.

16 Q. D¡d he tell you any speci-fics about it?
t7 .¿t. No.

18 Q. Were you involved in any way in preparing for
19 that telephone call?

20 A. No.

2l Q. We¡e you involved in any way i¡ dgç'ms¡ting
22 tbe telephone call after the fact?

23 .4. No.

24 Q. Olher than what you told me about your

25 conversation with Mr. Bomstein, did you have any
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Page ló9
1 involvement in the accounting due diligence that was

2 perform by Morgan St¡nlçy -
3 ,A.No.

?- LL ^ Ê--L ^f I 
^ñOO+ v. -- Iu uIç u¡5t quarrçr ur ¡>)to:

5 ANo.
6 Q. I know I asked you earlier whether you had

7 any meetings or telepbone conversations with anyone

8 from Morgan Stanlsy after the evening at Global
9 Financial Press. ITn notsure I asked you the other

10 question.
11 Did you have any meetings or conversations
12 with Morgan Stanley prior to that point?

13 A. No.
14 Q- Do you have an opinion on the quality of due

15 diligence that was conducted by Morgan Stanley with
16 regard to Sunbeam?
7'1 MR. MOSCATO: A¡swer that yes or no.

18 TIIE WTINESS: Do I have a¡ opinion? No.
19 BYMR. CLARE:

Q. Do you have any basis for forming an opinion?
A No basis.

Q. Because you weren't involved in any aspect of
it?

,A. That's correct.

Q. lfave you had other dealinp with Morgan

Page 1?l
f MR. MOSCATO: C¿n we do it even shofe¡ tha¡

2 frve minutes?

3 MR. CTARE: I hope so.
¡ m l,hÊ^nD^DltrD. ll/- ñ,ô á^rr' -^'.^- ^Fç ¡iAõ¡T ¡¡È Y ¡VLVUTW rr¡\. riW d! UVw ËvuË vu Y rsw

5 record. The time on the monitor is 1:08 p.m.

6 (Itereupon, a rec€ss was lakeû.)

7 THE VIDEOGRAPIIER: We are now back on video

I record. The time on lhe monrtor, 1:11 p.n-

9 BY MR. CIÂRE:
l0 Q. Mr. Brockelman, I asked you ea¡[er whether

I I at atry point after the evening at Global Financial

12 Press you oþlained any information about Sunbeam's

13 first quarter sales. Do you remember generally me

14 asking you those questions?

15 ,A- Yes.

16 Q. And you indicated that not until the first
17 quarter review.

f8 Is that conect?

19 .4. That'scorrecÇ yes.

20 Q. fud úen I asked you whether you were

21 involved in the first quarter review, and I think you

22 saidno.

23 A Not in performing procedures, thal's corect"

24 yes.

25 Q. Butyoulaferbecameawa¡eofthefi¡st

Page 170

1 Stanley outside oftheSunbeam engagement?

2 À Yes.

3 Q. Business dealings?

4 A- Yes.

5 Q. Do you have, have you ever had dealings with
6 Morgan Stanley as an underwriter?

7 ,4- Yes.

I Q. ln what confext?

9 A- I believe they are the underwritet oo one or
10 two other deals while I was at Arthur Andersen. I
11 donl recall which deals. I did several while I was at
12 Arthur Andersen.

13 Q. Based on those other deals, did you have more

14 involvement with Morgan Sranley in con¡ection with the

15 due diligence that were performed as underwriter?
t6 .A- No-

t7 Q. Did you perform a similar function on those

18 deals as you did on tbe Sunbeam bond offering?

f9 À Yes.

20 MR. MOSCATO: Just about "nished on that

2l topic?

ZZ MR. CLARE: Yes, we are. Why dout we take

23 five minutes and then come back on. I think I'm
24 either done or essentially done. I just waût to

25 consult for a minute.

Page 172

1 quarter review that was done; is that right?
2 A Yes.
3 Q. And that was in con¡ection with your work on

4 the res{atement?

5 .4. Yes, correst.
6 Q. So it was not contemporaneor¡s with the fìrst
7 quarter review bei-ng done?

8 .A- Yes.

9 Q. It was months after the facÇ while you were

10 working on the restatement?

1l .{ That's corect.
12 Q. You also testified that you remember being
1.3 involved in a meeting with people f¡om Colemas or
L4 telephone conversation with people from C-oleman in
L5 performing due diligence on Coleman; is that correct?
16 .A- Yes.

I7 Q. Is it just a single meeting or telephone
18 conference that you remember?

19 A No. Actually it was numerous meetings over
20 thecourse ofa couple ofdays.
27 Q. And where were 1¡" ¡¡ççtings located?

22 .ar. I forgot whcre Coleman's headquarters were.

23 Q. Wichitat
24 ,4. I believe it was via telephone conference to
25 their headquarters.
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1 Q. So you were - do you rec¿ll who at C¡leman
2 you spoke to?

3 A No, I donl recall.

4 Q. Any names?

5 A No names whatsoever.

6 Q. Who else at Andersen was participating in
7 those meetings?

8 A Idontrecall.
9 Q. During those series of telephone video

10 conferences, do you recall whether --
11 A It was a telephone couference, not a video.

12 I dont k¡ow if that was invented at the time.
13 Q. So.rl,. Do you recall those telephone

14 conferences that you had with C-oleman, do you recall

15 whether the¡e were any advisors to C.oleman that we¡e on

16 the c¿ll as well?
17 I mentioned CSFB and a law fi¡m of Watchell
18 Lipton. Do you recall them being participants in those

19 telephone conversations?

20 A Not that I rec¿ll, no.

2L Q. As you sit here today, you dont recall any
22 inquiries that were directed to Andersen by Coleman

23 about Sunbeam during those telephone conferences?

24 A That's coûect.

25 MR. CLARE: That's all I have.

Pagc 1?5

1 expense reports would reflect whatever reality was.

2 Q. But the rest of the work that you did over

3 the month or two that you worked on the project, you

4 did in Florida?
5 .4. That's correct, yes.

6 Q. And on the night of the 19th from the

7 printerb when someone called, I guess it was

8 Mr. Bornstein called Mr. Harlow and M¡. PruitÇ they

9 werent in New York, were they?

10 MR. CLARE: Objection, no foundation.
11 THE TWTINESS: I did know they were in
72 Florida.
13 BY MR. BRODY:
14 Q. How do you know that?

15 A Just from knowing thei¡ schedule.

16 Q. Mr. Brockelrnan, ITn goíng to give you copies

17 of several of the exhibits that have already been

18 ma¡ked. And we'll just walk through a couple of
19 fhin$.
20 Exhibit 114, which I believe is at rhe rop,
21 Mr. Clare took you through the¡e and asked you about

22 certatn thinp in that meeting and whethe¡ you rflere --
23 excuse me, in that memorandum and whether you were
24 present when the referenced conversations took place,

25 but he didnï ask you about all of them. It like to

Page 174

1 REDIRECT(MARK BROCKELMA.I.Ð

2 BYMR.BRODY:
3 Q. À,1r. Brockelman, Ill try your patience.with

4 jusl a few follow-up questions.

5 Sfu, is it correc{ to say that in con¡ection
6 with your work on the transaciion that led to the bond

7 offering, you only worked on limited projec.ts that were

8 assiped to you?

9 ,4. That's correct.

10 Q. Prior to that poirt, you werent generally

11 assiped to the Afhur Andersen eûgagement for Sunbeam;

12 is that correct?

13 A Yes.

14 Q. That's correcl?

15 A That's correct, yes.

16 Q. Okay. Mr. Clare asked you some questions

17 about trips to New York and so on,

18 Is it correct that during the work you did in
19 counection with the hansaction, trot the restatemett,

20 but the transaction, you made only one visit to New
21 York?

22 ,dt- I'm a linle hazy on that, quíte honestly.

23 There is a poteotial I might have had a second trip
24 before the fiualization of the bond offcring. I'm uot

25 too sure oû that point. Certainly my time reports and

PagelT6
1 ask you about a couple more.
2 On the first page of the document, the third
3 paragnph that begins with the text nOn the evenìng of
4 March 19," do you see that?

5 A Yes,[do.
6 Q. You were present for those conversations,
7 conect?
8 ,4. Yes-

9 Q. And on the following page, I believe it's the
10 first frrll paragraph, begins with "Mr. Tyree and
1l Mr. Lurie were very upseÇ" you were present for those
12 conversations as well, were you not?
13 A. Yes.

14 Q. Okay. You can put that document aside.
15 You were asked some questions by Mr- Clare
16 and by me about the comfort letters. And I believe in
17 your testimony you indicated tbat typically A¡thu¡
18 Ande¡sen would send drafts of comfort lenen and get

19 comments from the underwriter; is that correct?

m ,¿L Yes, that is correct.
2l Q. And I believe you said that Mr. Pastrana, you
22 leuned secondhand that M¡. Pastrana had indeed sent

23 the drafts?

ù1 A. Yes.
25 Q. Can you explain the basis for your
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Page fn
1 uodersta¡di¡g that Mr. Pastrana sett the drafrs?

2 L He told me that.

3 Q. Do you know when he told that you?

4 A- Nlo, i dont recaü.

5 Q. Okay. But in March 1998?

ó A Approx.inate to tbe date of the draft version

7 that I was presented.

8 Q. Okay. And after Mr. Pastrana told you that,

9 that was the sort of information you relied on; is that

10 conect?

11 .4. Absolutely, yes.

L2 Q. Now, I believe, sir, in front of you are

1.3 Morgan Stanley Exhibits 9 and 10 Mr. Clare showed you,

14 and I think I showed you other versions of some of
15 those letters, maybe the same thing, but let's use

16 tbose for the time period.

t7 Exhibits 9 and 10 are the final versions of
18 the comfort letter from the 19th and the bringdown
19 letter from the 25th; is that correct?

20 A That's conect.

2l Q. Minus their exhibits?

22 A Yes.
23 Q. Did you participate in any conversations with
24 Morgan Stanley io which it was discussed that the

25 information in tbese letters should be put in the

Page l?9

A No.

Q. And likewise, on Exhibit 10 at the top of the

second page, there a¡e sales and uet loss information
lr ofor yl auu >o.

Anyone at Morgan StanJey discuss with you or

Arthur Andersen to your knowledge putting that

information in the offering memorandum?

A. No.

Q. After the comfol letters were delivered did

you €ver hear anyone from Morgan Stanley suggest that

Morgan Stanley would withdraw the offering?

Cla¡e also showed you the matragement rep

16 letter, and IVe pulled out of the stack Exhibit 47,

17 which is one of the versions that he showed you.

18 This document is signed by four very senior

1g executives at sunbeem, is it not?

20 MR. CIARE: Object to thç form.

2l TIIE WTINFSS: Yes, it is.

22 BY MR. BRODY:
23 Q. For example, Mr. Dunlap and M¡. Kersh a¡e the

24 number one and number two most senior people there?

25 MR. CLARE: Object to the form.

1

2

3

{
5

6

7

8

9

10

11

t2
13

t4
15

A No.

Q. Or delay it?
A. No.

Q. Mr.

hgc 178

1 offering memorandum?

2 MR. CLARE: Object to the form.

3 TIIE WITNESS: Ih sorry, ask one more time.

4 BYMR.BRODY:
5 Q. After these letters were transmitted, did you

6 participate in any conversations with anyone from

7 Morgan Stanley in which Morgan Staoley or anyone else

8 suggested putting this i¡formation, the i¡formation
9 from these letters, in the offering memorandum?

10 MR. CLARE: Object to the form.

11 THE WTINESS: The actual comfort letter into

L2 the offering memo?

13 BY MR. BRODY:
L4 Q. For example, that would be one thing, put the

15 comfort lette¡ in i¡ toto.

16 A I wasnt part ofany such discussions.

L7 Q. Or if you turn to the comfort letter, for
l8 example, on page three of Exhibit 9 towards the bottom'

19 in paragraph 58 there is discussion about sales through

20 February 1, 1998, and then on Page five ofthat
21 document at the top, paragraph 6C, there is mention of
22 sales through March 1.

23 Did aoyone at Morgan Stanley discuss with you

24 whether that information should be put in lhe offering

25 memorandum?

Page 180

1 BYMR. BRODY:
2 Q. Is that correct?
3 A I dont know who number nvo is. Certainly I
4 consider Dunlap number one.

5 Q. M¡. Kersh was an executive vice-president?

6 A. Yes, correct.
7 Q. And Mr. Fanin was the head lawyer for the

8 company?

9 A. Yes, that's correct.

10 Q. And M¡. Gluck was the chief accounting

11 officer?
LZ .A, Yes.
13 Q. And they siped this letter that they sent to
14 Arthu¡ Andersen on the 23rd; is that conect?

15 MR. CLARE: Oþiection, foundation.
16 TIIÊ WTINESS: [t appears to be.

17 BYMR.BRODY:
18 Q. Okay. What I believe is finally * lvf¡. Clare

19 and I have both had discussions about the meetings at

20 the printer and the print shop.

2l Just for people who are not familiar with how
22 transactions like this have a better understanding,

23 when you went to the print shop, were you in the

24 vicinity of the printing presses?

25 A- No.
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1 Q. You werent looking at the guys wearing the

2 hats made out of news print stopping the presses?

3 A Yes, correct.
4 Q. You were in a series of conference rooms and

5 executive ofñces?
6 ,4. That's correct.
7 Q. And inforrnation was brought to you, copies of
8 draft pages were brought to you for your review?

9 .4. That's correct.
10 Q. One moment.
11 MR. BRODY: I have no further questions.

12 Thank you, Mr. Brockel¡nan.
13 RECROSS (MARKBROCKELMAI.Ð
14 BYMR.CI..ARE:
15 Q. Very briefiy returning to CPH Exhibit 114,

16 Mr. Bornstein's memo.
l7 Mr. Brody bad directed your attention to two
18 paragraphs. The thi¡d paragraph on the fust page,

19 paragraph beginning "On lhe svening of March 19th.n

20 .{' Yes.
21, Q. You indicated that you were present for that
22 conversation, correct?
23 .{ Yes.
71 Q. Do you recall Àír. Bomstein making the

25 statements that are reflected in this conversation --

Page 183

I MR MOSCATO: I give up.

2 BY MR. CI.ARE:
3 Q. Do you recall Mr. Bornstei¡ ¡slling Mr. Lrrie
4 that the cåveat that the company would still exceed

5 prior year ñrst quarter sales was a forward-looking

6 statement a¡d was not appropriate for an offering
7 document?

8 Do you recall Mr. Bomstein making that

9 statement?

10 A No.

11 Q. And then on the second pageof CPH

12 Exhibil 114, do you recall M¡. Bornstein stating that

13 it was A¡dersen's recommendation to eliminate that

L4 statement in the offering memorandum?

.4. No.

MR- CL,ARE: Thank you. That's all I have.

MR. BRODY: Thank you, M¡. Brockelma¡.
THE VIDEOGRAPHER: This is the conclusion of

the videotaped deposition of Mr. Brockelman. lile
are now goiog off video record. The time on the

monitor, 1.:25 p.m.

(Witness excused.)
(Deposition was concluded.)

15

16

77

18

19

20

2t
22
23
24

25
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I in this paragraph?

2 MR. BRODY: Objection, asked and answered.

3 BYMR.CLARE:
4 Q. Well, what I'm trying to get at is you just

5 testified in response to Mr. Bmdy's question that you

6 were preseot for the conversation that's described

7 here, buf IVe asked you a series of questions today

I about whether you remember Mr. Bornstein making certain

9 statements or taking certain positions, and you've said

10 that you couldu't recall.

tl So what lln trying to understand is in

12 response to Mr. Brody's question, wete you saying that

13 you were present fo¡ tbese conversations or tbat you

14 recall them exac.tly as Mr, Bornstein has relayed them?

15 A- f was presetrt for that paragraph, what's

t6 beiog described in that paragnph. Also I confirmed

17 the events of that paragraph at the time this memo was

18 written.

19 MR. MOSCAT0: But that's ûot his question.

20 Why dont you answer his questíon?

2L TIIE WTINESS: Yes, I was present at that

22 time.

23 MR. MOSCATO: That wasn't hís questiou.

24 BYMR CI.ARE:
25 Q. Do you recall Mr. --

Page 184

1 ilMSTATEOFFT,ORIDA)
2 COUNTYOFPALMBEACIÐ
3
4 '1" the undersigged authority, certify that the
5 witness personally appeared before me and was duly swom.
6
7 WTrNESS my hand and official seal this 16th day

8 ofJanuary,2004.
9

10

Rachel W. Bridge
Notary Public - State of Florida
My Commission Expires: tll5l07
My Commission No.: DD164752

11

t2

13
t4
15
16

t7
18
19
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r CERTIFICATE
2 THESTATEOFFLORIDA)
3 COI,.INTY OF PALM BEAC1I )
4 I, R¡chcl W. Bridge, Rcgisærcd

Professional Reporrer æd Noøry Fublic i¡ æd for
5 üc Statc of Florida at [:rgc, do hcrcby cnify

that lhe âfor€mcDtiotrcd sitn6 was by Ec õrr duly
ó sqom to tætry thc wholc nuth; thar I was

åutborized to and d¡d rcporr sâíd dePos¡tioa i¡
7 srcnotygc; and thal thc forsgoiÃg pâ8cs slc I truc

8od @rccl trensriptioû of [y storlhud not6 of
8 said depositioo,

I ñ¡rbcr ærtify ú¡t sid dcPciúon %
9 tåkeß st the timc æd plaæ hcreinabovc st forth

and that the takbg of sid dcPositiol rc æmmcnæd
l0 atrd coEpleted ß bereioabove st ouL
1l I ôrrtha ænify thai ¡ aE aot sttomcy or

æunscl of aoy of tùe paniæ, nc ao I a relativc q
12 cmptoyæ of any attorûey or æunsêl of party omectcd

with the action, sor ao I finmcirlly irtcEtcd i¡ the

13 ¡ctiotrl
14 The forcgoing cenifietion of ttis raosipt

d6 tror spply to úy rcproduaim of thc sæe by my mens
15 u¡Is uder the <lirca ætaol and/or di¡c¡tioq of lbe

ceniSing rcporrct.
1ó

IN WmNESS WHER-8OF, I havc hcrculostmy
1? hand rhis 16th day of Jæury, 20O4.

l8
19
2n 8âcüel W. Bridgo

Notary Public Sute of Florida
My Comissioo Expis: 1/15Æ7

My Commisioo No-: DD164752
2l

22
23
u
?s
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ERRATA SHEET
IN RE: Colema¡ vs Morgatr Sboley & ô., l¡c.
DEPOSffiON OF: Mark Brockeloa¡ TÀKEN: l-1¿l-04

DO NOTWR-TTE ON TRANSCR.IPT. ENTER CHANGES HERE

PAGE# LINE# CTI,ANGE REASON

I
2

3

4
5

6
n

8

9

l0
ll
t2
r3
t4
15

t6
17 Please forward the origiaal igned errata Seet to this

ofEce so that copiesmay be disributed ro âlI

18 parties

19 Under penalty of perjury, I declare rbat I have read my

depodtion and that it istrue and correa srbject to

Z) any changesin form or s¡bgance entered here.

2t
DATE:

))
23 SIGNATTJREOF

DEPONENT:
2A

25
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CERTIFICATE

TIIE STATE OF AORIDA
COUNTY OF PALM BEACH

I hereby certify that I have read the

foregoing deposition by me given, and that the

statements contai-oed herein a¡e tue and correct to the

best of my knowledge and belief, with the exception of
aDy colÏections or notatioDs made on the err¿ta sheel
if one was executed.

Dated this _ day of -___-_____----- ,

200/..

2t
71

23

24
z5

Ma¡k J. Brockel¡nan
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Àrnc Þ D r'11'Lf ED C p, /-r'ì I 'rrìJ¡1.I\¡_/J Ul\rJttlLt\J e UV., LrU.

¡J,NVESTMENT BANKERS
N{EMBER NYSE

90 PARK AVENUE. NEW YORK. N.Y. IOO16

(2tZ) 697-s200 Toll Free (800) 866-61 16 Fax (212) 682-8799

À'farch 19, I998 David C.8uck

SUNBEAM CORPORAT¡ON (NYSE: SOC) --$s0 1/16

SOC Pre-Atttrounces IQ Sales Shortfall Due to Tímíng of Customer Buyittg; Focus ott ßigger
Piclure, Nantely Pending Acquisitions, Pricc ll'eakttess Rcpresents Bttyittg Opportunity

Cortrpattv Dcscr¡ption: Sunbcum Corporation

l,\')5E. SOC) r/cri.qrr.c. nutu4fctcfitrcs, antl
ntarkús cotrslntcr prot[ucts. TItc Con4tany lnd
1997 talts of SI.l billion turcl net incotnt of
5l?J nillit¡tt. SOC's products are prúnaril¡
s<tl,l tltrough t¡tttss ntcrclnnts anct othcr
lístrilutors ir tltc Uttit<'d Jralcs attd
ittt<'nvili¡tnttlIt'. Ktl ¡tro<luct cuegorics include
tlpplitttttt't (15c't of snlcs): Hcalth and Honrc
¡9.-lÇi rrfl .çctlcs): Pcrsuutl Carc and Confon
(.1 5c,1 t¡f sales): Onttloor Cooking (237o of salcs
<ut<l A¡.tn .litnn Hourc (4.JÇc of sales), ll'al-
l/¿rr iÀ')'SE- tt'llfIJ is SOC's largcsr cus¡oilrcr,

u<'<'otttttít¡.! Jbr ahout l9Íc of sales. During
1996, tlu' Conryr¿n¡' iusallctt e trctt'
ut(ttú:cnu',tt tc¿tilt l.'¿ br AI Dunlap as
Cltøinwn. AIso in 199ó, tlrc Contpant
t orn¡rlctul tt rcst rucuring ¿uttl trottlt plan tluu
slrnlil Iuul tu fluuøl ( (rJf .rln ir.q-t ou tltc order
t4 5125 uillîan.

lrlr.r\¡.!'lh¡-rcfor(lrir\lothcdu0licntcJ\rithtutth!'c\prcsspcrrr¡s!¡onolSaodiBrothcrs&Co.,Ltdl¡enrberSl¡'C.

Investnlent Highlishts
. Compan!'pre-announces sales shortfall for first quarter. Today

the Conìpan)' indicated ¡hût its sales for lQ 1998 ,rr¿.r be bclow
"Srrcet" csrimatcs of $285 million to 5395 million, but rvould bc
highcr than last lcar's S35l million. SOC indicutcd ihat âny
shonfall rçould bc due to changcs in rctail custonrcn' buying
patterns including increascd invcntory n¡anagcnrcn¡. While rte do
not ).cl kno\r'the products thílt have becn impacted, rctail custonrers
nm¡' havc sharply dratrn dottn inven(orics of electric bhnkcts, due
to \r'arnìer-than-expcoed rvcather. Thc conrplny cxprcsscd
confìdence in its full ycar rcvcnuc outlook duc to ncrv product
l¡unchcs and conficJcncc in ¡ts bnnd strcrrgth. ln rc:tction to todly's
Ânnounccnrcnt. $c hu\c cu( our lQ salcs ¿rssunrption to Sl59 million
fron¡ S?90 million. an<l ue havc ¡cduccd our EPS cstinratc b¡ S0,O{
to 50.38. \\'c rrc nruintaining our 52.00 EPS csti¡¡utc for the tìtll
lcar for scvcrâl rcrsons. First, our SJ.00 cstinrrtc sls back-
scightcd torrurds thc scco¡¡d hulf- Sccondl¡', \\.c crpcct ncrr'
proclucts to boost sllc-s, along *'ith incrcascd distributiou strcngth
fronr tl¡c Colcn¡rn (NYSE: CLs") acquisition. Thc Com¡runy shoultl
bencfit fronr incrclsed sourcing of its nranufactrtrinq i¡¡ loscr-cost
Asir/Pacific counrries- Furthcnuore, SOC should rcalize cost
s¡'ncrgics from an íncrcascd focus on oulsourcing, $ith â -rcar-
cud goal of 50qc outsourccd producf vcrstls 307r at fhc cnd of
1997,

. Focus on thc b¡g picturc. \\'c be¡ietc it nr;¡kcs scl¡sc to look
bcl'ond thc first quartcr's likcly cumings tlisappointrncrrt iutd focus
on vuluc-crcalion through pcnding acquisitions of CLN, Sigrtlturc
Br:rnds (NASD.AQ: SIGB) and First Alcrt (¡r*ASDAQ: ALIIT).
Porr-transactiorìs, SOC sl¡ould posr ¡999 rcvc¡ìucs on tlìc ordcr of
5+.1 billioo. rersus S?.1 billion ín 1997. SOC should achictc at

lcrst Sl50 million in cost-savings in the :lcquircd conrpanics.

Adtlitionally, thc acquircd conrpanics should bc platfornrs for
intcrnational gro\rlh. SOC [r:¡s a rçcak presencc in lsia/Pacific and

Europc. although its Ostcr brand has strong recognition ìn l¡tin
America. Cornbining forces sitl¡ CLli sl¡ould protidc SOC nìth
a platfolnr for distrillution iu Europe and Asir. Our 1999 EPS
esti¡¡rafc does not includc an¡' furtlrcr acquisitions, allhough lrc
erpcct Al Dunlap to Pursuc addition¡l accrc(iÍe acquisiti(,ns'

. \\'c rcconrr¡¡end bu-r'ing on rtcakness' Aftcr todly's
¡nnounccment. SOC shurcs hit an intra-duy lort of 545 3/-1, a drop
of 8.67c fronr 1'estcrda¡"s closc. That lcvcl inrplicd a valttation of
just l6X our 1999 EPS es¡imate. ln our vicrv, SOC slrarcs still
rvirrrínt û 25X nrultiplc of our 1999 EPS cslint:l¡c of S2.60, I sharp

discount to its grouth rale. \\'c expect tlìc Contpenl"s slìarcs lo
rccovcr from rcccnt rveakness and \1c bclicvc tlrc¡'can rùltch S70

ovcr the ncxl I2 nìonlhs. \Tc rcítcratc our Slfong Bul'rirlíog.

cP03l1l

3/18/98 Closing Pricc: S50 I/I6
52 \\'cck Price Range: S53 -- S29 3/d

Pricc Targct: $70

FvIì flrllil I9964 tgilÁ' 19988 19998¡ . Þ t¡dJ¡/

EPS ($0-1r)sl.4l $2.00 $2.80
PIE Ì\Af 35.5X 25.0X r7.9X

Qil1r(Lrl\ rrur{!r} ¡ilr! no! !d'l tn lull lcrr (lu. lo !N{ding or

dr¡l;rdr¡id. ¡n \lurdì oú(tt:ndins

Dilufcd Sharcs O/S (nrrn): E7.5

Iist. LT lìarnings Grolrtl¡ Ratc: 257c

Dilide ¡rdA'icld: 50.01/Û.17c

Reconrme Strong Buy

IIn lnrnl: s4.380

9trlt EPS'
1996A
r997A
I998Iì

rc
s0.08
s0.2{
s0.1E
s0.32

?a
s0.03
s0.30
s0.46
s0.15

tpla
($o.le) ($0.03)

s0.39 $0.47
50-58 $0.s8
s0.56 s0.5s

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

CONFIDENTIAL
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IN THE FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COLINTY, FLORIDA

CASE NO.: CA 03-5045 AICOLEMAN (PARENT) HOLDINGS INC.,
Plaintiff,

vs.

MORGAN STANLEY & CO., INC.,
Defendant.

MORGAN STANLEY SENIOR FUNDING, INC.,
Plaintift

vs

MACANDREWS & FORBES HOLDINGS, INC.,
et al.

Defendants.

Jerold S. Solovy
Ronald L. Marmer
Jp¡iNpR & Br-ocrc LLP
One IBM Plaza
Chicago, Illinois 6061 1

(3r2) 222-93s0

CASE NO.: CA 03-s165 AI

/,

ExHrsrrs Excr.uorn Wrrnour PRroR DereRrvrIxlTroN
On PnorrcrABrlrrY BY Counr

APPENDIX TO COLEMAN (PARENT) HOLDINGS INC.'S
MOTION TO AMEND ITS COMPLAINT

TO SEEK PUNITIVE DAMAGES

VOLUME III of III

John Scarola
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Davi.s PoIk I Fardwe],I
Chronology Prepared in Rsspons€ to June 30, 2000 Subpoena

Sur¡bea:¡ Securlties Litigat'j.on

The chronology below was p:ePared in Augus: 2000 in
accordance with discussions a¡oong counsel concerning ihe
response by Davis PoIk e t{ardwell ic a subpoena dated
June 30, 2000, served by Althur ,l{ndersen in Lhe Sunbeam
securities litigation pending in Ehe Southern Disir:c-s of
Ftorida. It is based on a review of, Davis Pclk i
wardwell ('DP[rI") titre records and file docunents. The
time records were in nost cases very general in Eheir
descriptions of activities and dld noE provide sufÍicient
detail co identify with greater particularity tining,
placer or attendance. Moreover, the time records may not,
reflect all meetings and conversations that may have
occurred during the relevant period. Si¡qj.larly, the
files Eay not contain copies of al} doct¡¡ûents,
Eransmlttal letters, nemoranda, etc., that nray have
exisÈed at the tine. Conseguently, the chronology is
only a best efforts attempt to reconst.ruct events based
on available inf,oruatiori and nay be incoroplete or
inaccurat.e co the exEent events occurred dlfferently Èhan
reflected in the tine récords and docr¡¡sent,s that were
retained tn the flIe. j

Pursuant to the unberstandlngs reached among
counsel, the chronology, covers the period frou the
inceptlon of DPI{'s work on the issuâ¡rce of sur¡.bean's zero
coupon convert,ible debentures at the end of February 1998
thròugh Àprll 15, 1998.r It identif,ies co¡nunications
bet$reen DP¡l and Slrnbea.n, A¡thur Andersen, or debenture
purchasers during that tine.

In addltion to the events speciflcally listed below,
the tlue records lndlcate numerous phoue caLls and
docu^menc reviewsr as to whj,ch detalls do not exist, but
nany of which tray have involved co¡nnunications between
DPÍI and Sunbeå^D and lts counsel¡ or A¡Èhur Àndersen.
Because no detall exlstsr however, it 1s inpossible at,
this tine to provide speclflc tlnes and dates for such
co¡ununicatlons other than to say thaÈ such connunications
took place on a regrular basls throughouÈ the period.

Detä¡

February 25, 1999

Deec¡iPtion

Initial tiue charge relating to
proposed offerlng; introductory
telephone calls.

DPW00000l
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March 2, 1998

M:reh i- 1Sg8

March 6' 1998

March 8' 1998

March 9, 1998

March 10' 1998

March 11, 1998

March 12, 1998

March 16, 1998

March 18. 1998

March 19, 1998

March 24, 1999

Harch 25, 1998

Organj.zational ccnference calL wi:h
issuers' counsel, Skadden Arps.

DPt¡ gransmits underwr!-=er prepared
portions of d:afg offeri:rg memorandum
co Skadden.

Due diligence conference caLls wiEÞ
Su¡¡iceam re: acguisitions and
environnent,al issues.

Due ditiger¡ce review of docu¡nencs at
Skadden.

Due dili.gence meet!.ng at Skadden.

Due diligence conference calls with
First AJ,ertr Slgnature, and Sunbean
(Brendel - environnental issues).
Àdditional due diligence calls with
Skadden.

Draftlng session at Skadden; Coleman
due diligence callsr accounting due
di.ligence calls.
Offerlng meno reds (subject co
coupletion! distributed.
Telephone conference caÌls re:
Sunbeam first guarter resultg and
proposed press releasei revlew of
draft confort letters fron Atthur
Anderscn and KPMG.

Prlclng; prlnting of tinal oftering
tre[orandun.

Brlng down due diligence conference
caII; pre-closing.
Closing.

2

DPW000002
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IN THE FIFTEENTH JUDTCIAL CIRCUIT

IN AND FOR PALM BEACH COUNTY/ FLORIDA

COLEMAN (PARENT) HOLDTNGS, INC. /

Plaint íff I No. CA 03-5045 AI

lrq

MORGAN STANLEY & CO. / rNC

De fendant .

MORGAN STANLEY SENIOR FUNDING,
INC. /

P laint iff , No. CA 03-5165 AI

VS.

MACANDREWS & FORBES HOLDINGS,
rNC. ,

Defendant.

VIDEOTAPED DEPOSIT]ON OF JAMES M. LURIE

New York, New York

Friday, June 18, 2004

Reported by:
Jane Watson
JOB NO. r61083

JAMES M. LURIE, JUNE 18, 2004

ESQUTRE DEPOSmON SERVTCES - CHTCAGO
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June 18, 2004
9:51 a.m.

Videotaped Deposition of
IAMES M. LURIE, held at the offices of
Davis Polk & Wardwell, 450 Lexington Avenue,
New York, New York 10017, pursuant to
Notice, before Jane D. Watson, a Notary
Public of the State of New York.
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IT IS HEREBY STPULATED AND AGREED,

by and between counsel for the respective
parties hereto, that the filing, sealing and
ceftification of the within deposition shall
be and the same are hereby waived;

fT IS FURTHER STIPULATED AND AGREED

that all objections, except as to the form
of the question, shall be reserved to the
time of the trial;

IT IS FURTHER STIPULATED AND AGREED

that the within deposition may be signed
before any Notary Public with the same force
and effect as if signed and sworn to before
the Court.
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APPEARANCES:

E

JENNER & BLOCK, L.L.P.
Attorneys for: Coleman (Parent) Holdings,
Inc. and MacAndrews & Forbes Holdings, Inc.

One IBM Plaza
Chicago, Ill¡nois 60611-7603

BY: CLARK C. IoHNSON, ESQ.

RONALD MARMER, ESQ.

6

7
8

9 KIRKLAND & ELLIS, L.L.P.
Attorneys for: Morgan Stanley & Co.. Inc.,
and Morgan Stðnley Sen¡or Funding. Inc.

655 Fifteenth Street, N.W.
Washington, D.C. 20005

BY: THOMAS A. CI-ARE, ESQ.
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11

12

13

t4

15

DAVIS POLK & WARDWELL
Attorneys for: James M. Lurie

450 Lex¡ngton Avenue
New York, N.Y. 10017

BY: ROBERT F. WISE, lR., ESQ.

16
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ATSO PRESENT:

Ruben Martinez, Videographer
Wendy Coats
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THE VIDEOGRAPHER: Will counsels
please introduce themselves.

MR. JOHNSON: Yes. Clark Johnson,
Jenner & Block, Chicago, for Coleman
(Parent) Holdíngs and MacAndrews & Forbes
Holdings, Inc.

MR. CLARE: Tom Clare from Kirkland &
Ellis L.L.P. on behalf of Morgan Stanley &
Co. and Morgan Stanley Senior Funding, Inc.

MR. WISE: And Bob Wise of Davis Polk
& Wardwell and here representing Mr. Lurie
as the witness.

THE VIDEOGRAPHER: Willthe Coutt
Repoder please swear in the witness.

IAMES M. LURIE, havingbeenduly
sworn by the Notary Public, was examined and
testified as follows:

EXAMINATION BY

MR. JOHNSON:

a. Good morning, Mr. Lurie.
A. Good morning.
a. Would you please state your full name

for the record.
A. James Michael Lurie.

JAMES M. LURIE, IUNE 18, 2004

ESQUIRE DEPOSmON SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX312.704.4950

2 (Pages 2 to 5)
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1 Lurie
2 Q. And where do you reside?
3 A. Hewlett, Long Island, 130 Cedar
4 Avenue,H-E-W-L-E-T-T.
5 Q. And you've given a deposition before;
6 is that correct?
7 A. Yes.
B Q. On how many occasions?
9 A. Once.
10 a. About how long ago was that?
11 A. Ten, twelve years agor I think.
12 a. And what -- that was the Avon matter;
13 is that correct?
14 A. Correct.
15 a. Have you testified in any kind of
16 court proceeding?
t7 A. No.
18 a. Arbitration, any type of --
19 A. No.
20 a. -- judicial proceeding?
2l A. No. The reason I stuttered, I was
22 called before a -- you know, a jury. And they
23 asked me questíons. But that wasn't really
24 testifying --
25 a. So you've been voir dired but not

Page 6 Page I
1 Lurie
2 Morgan Stanley represented Avon; is that correct?
3 A. That's correct.
4 Q. What do you recall about the Avon
5 litigation?
6 A. It had to do -- with my recollection,
7 it had to do with some language that was in the
B ceftificate of designations for the security,
9 which was called a percs security, and what
10 ceftain language meant is my recollection what
11 this suit was about.
LZ a. And it was a securities fraud case?
13 A. I don't remember what the claim in
t4 this case was.
15 a. Was Morgan Stanley a defendant in

t6 that case?
17 A. I believe so. But what was that?
18 Ten, twelve years ago?
19 a. Do you know how that case was
20 resolved?
2L A. Actually, I don't.
22 a. Have you served as an expeft witness?
23 A. No.
24 a. Why don't you take me briefly through
25 your educational background from graduation qf

1

2

3
4
5

6
7
I
9

10

11

t2
13

Lurie
testified?

A. Yes.

a. Well, as Mr. Wise has probably told
you, as you wíll recall from your prior
experience --

MR. JOHNSON: Let's take a shott
break here for one second. We'll go off the
record.

THE VIDEOGRAPHER: We're going off
the record. The time is 9:53.

(Discussion off the record.)
(Whereupon, Mr. Marmer joined the

deposition.)
THE VIDEOGRAPHER: The time is 9:54.

We're back on the record.
BY MR. JOHNSON:

a. Mr. Lurie, before the break, I was
explaining some of the ground rules of the
deposition. Obviously, if you don't understand
one of my questions, let me know, and I'll try to
rephrase it. If you need to take a break, let me
know that, and we can try to accommodate ít.

The Avon matter where you were
previously deposed, that was a matter where

15
16
L7
18
19
20
2t
22
23
24
25

Page 7

t4

Page 9

1 Lurie
2 college to the present.
3 A. Graduated Washington University in
4 St. Louis in t974. I spent two years working at
5 Irving Trust, in the bank there. Then I went to
6 law school. I went to Rutgers Camden, the Camden
7 campus, graduated in '77, spent two years as a
8 law clerk to Henry Bramwell ín the Eastern
9 District of New York.
10 During that period while as a law
11 clerk, I stafted going to NYU for an LLM. I
LZ started at Davis Polk in 1979,I believe. Yeah,
13 L979. I was at Davis Polk through May of --
14 through April of 1998; then went to O'Sullivan
15 Graev & Karabell, which, in 2002, merged with
16 O'Melveny & Meyers. So I was with O'Melveny &
t7 Meyers through about -- just about a year ago and
18 joined Holland & Knight a year ago, the end of
19 this June, and got my L.L.M. from NYU. I think
20 it was 1986.
2t a. What was the area of specialty, if
22 any, for your L.L.M.
23 A. Corporate. I

24 a. So you have -- is it a B.A. or B.S.
25 from Washington?

JAMES M. LURIE, JUNE 18,2004

ESQUIRE DEPOSmON SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX312.704.4950

3 (Pages 6 to 9)
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1 Lurie
2 A. 8.4.,4.8., whatever.
3 Q. And a l.D.?
4 A. And a J.D. and an L.L.M.
5 Q. Any other degrees?
6 A. No.
7 Q. Do you have any professional
B ceftifications of any sott?
9 A. No.
10 MR. WISE: He's member of the bar, I
11 suppose.
t2 A. Yeah. Well, that's a profçssional.
13 Yes. Thank you.
t4 MR. JOHNSON: We'll have you raise
15 your right hand as well.
16 MR. WISE: Just trying to be
t7 helpful.
18 A. No. That would be a professional
19 certification.
20 BY MR. JOHNSON:
2t a. What titles did you hold at Davis
22 Polk?
23 A. I was an associate. When I left, I
24 was a senior attorney.
25 a. And you went to O'Sullivan,as a

Page 10

1 Lurie
2 Q. Did you review any documents?
3 A. Yes. Yesterday I was shown some
4 documents.
5 Q. Did those help your memory on the
6 events in question?
7 A. No.
I Q. Do you have an understanding of who's
9 given depositions in this law suit so far?
10 A. I was told that some of my former
11 colleagues -- two of my former colleagues at
Q Davis Polk had given depositions and that there
13 had been others. I don't recall -- if you told
L4 me who the other ones were --
15 a. And which colleagues from Davis Polk?
16 A. Alan Dean.
t7 a. Right.
18 A. Heather Stack.
19 a. And did you get a sense of what their
70 testimony was in their depositions?
2l A. No.
22 a. Have you spoken with anyone from
23 Morgan Stanley about this deposition?
24 A. No.
25 a. How is it that you learned you were

Page 12

Lurie
partner?

A. Correct.

a. Why did you leave Davis Polk?
A. I got a great opportuniÇ at

O'Sullivan.

a. Why was it a great opportuníty?
A. I got to go head their corporate

securities, SEC practice. It was a niche firm
specializing in private equity and needed to
build up their securities practice.

a. What did you do to prepare for your
deposition today?

A. Really just was yesterday. I came
over, met with Bob and Tom, and just sott of
reviewed what the deposition was going to be.
They --

MR. WISE: Well, let's not discuss
what the substance of our discussions were.

BY MR. JOHNSON:

a. So you met with Mr. Wise and
Mr. Clare?

A. (Indicating.)
a. What else did you do?
A. To prepare? Nothing.
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Lurie
going to be deposed in this matter?

A. James Murray from Davis Polk called
-- I don't know -- three, four months ago and
said it was possible and then called again about
six, eight weeks ago and asked if we could
schedule something. And here I am.

a. Sínce you left Davis Polk, have you
done any legal work for Morgan Stanley?

A. They may have been involved in one or
more transactions deals that I have done. I'd
have to go back and look. I don't recall
specifically.

a. Have you represented Morgan Stanley
since leaving Davis Polk?

A. No. Not directly, no.

a. What do you mean by that?
A. They could have been an underwriting

syndicate. They could have been a colead manager
in an offering.

a. But as you sit here, you can't think
of any transaction --

A. Not specifically, no.

a. Since leaving --
A. There actually was one.

22
23
24
25
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JAMES M. LURIE, IUNE 18, 2004

ESQUIRE DEPOSmON SERVICES - CHICAGO
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1 Lurie
2 Q. okay.
3 A. We were representing a client -- and
4 I can't think of the name of the client right now
5 -- in a high-yield offering. Morgan Stanley was
6 the -- was going to be the lead underwriter.
7 Q. And you represented the issuer?
B A. Yes.
9 Q. Was that at Holland & Knight or
10 O'Melveny or O'Sullivan --
11 A. It was O'Sullivan.
LZ a. A high-yield offering, a junk bond
13 offering?
14 A. High yield.
15 a. Those are different terms?
16 A. I like high yield.
77 a. Who was that issuer?
18 A. It could have been one of a couple of
19 different ones. I'd have to go back and look to
20 see which one it was.
21 a. And so is that transaction the last
22 time you've had any interaction with anyone from
23 Morgan Stanley?
24 A. On a business level, yes. I mean, I
25 know some people from other places, you know,

Page 14

1 Lurie
2 Q. Andy Savare?
3 A. No.
4 Q. Bob Kitts?
5 A. No.
6 Q. Jim Stynes?
7 A. No. I presume these are all Morgan
8 Stanley people, but the answer is still no.
9 Q. How about Alex Fuchs?
10 A. No.
11 Q: And other than Mr. Wise and
t2 Mr. Clare, have you spoken to anyone about the
13 fact that you're giving a deposition today?
L4 MR. WISE: James Murphy, my office.
15 A. Right. And I advised a couple of my
16 paftners that I would be out this morning because
t7 I was being deposed.
18 BY MR. JOHNSON:
19 a. Anyone else?
20 A. Not that I can recall. My wife.
2L a. When you were at Davis Polk -- and
22 the remainder of the day, there are going to be
23 questions focused on your time at Davis Polk --
24 is it fair to say that Morgan Stanley was a major
25 client of the firm?

Page 16

Page 15

1 Lurie
2 through personal associations.
3 Q. So you've had personal contacts with
4 Morgan Stanley personnel?
5 A. Absolutely. Yes.
6 Q. Okay. And which Morgan Stanley
7 personnel?
I A. I'm literally dealing with one on
9 another matter at Holland & Knight.
10 a. And who is that?
11 A. Fred Whittemore (phonetic).
12 a. But that's not in his capacity as a
13 Morgan Stanley --
14 A. No.
15 a. -- employee?
16 A. No -- well, he is a Morgan Stanley
17 employee, but he's a director of another company
18 we're representing.
19 a. Since leaving Davis Polk, have you
20 had any contact of any sod with Ruth Porat?
2t A. No.
22 a. John Tyree?
23 A. No.
24 a. Bill Strong?
25 A. No.

Page 17

Lurie
A. Yes.

a. And you personally had worked on
numerous matters for Morgan Stanley?

A. Yes.

a. We talked about the Avon matter
already. Obviously, there's the Sunbeam matter.

A. Yes.

a. Can you think of any other matters
that you handled for Morgan Stanley?

A. Well, not for Morgan Stanley. I
believe Morgan Stanley was the lead underwriter
on the Irvine Apartment Communities offering that
we represented lrvine Apaftment Communities.
Morgan Stanley was the lead underwriter. We

represented them in the IPO of an entity called
TIG, T-I-G.

a. Was that a Transamerica entity --
A. Yeah. It was a Transamerica spin-off

of their P&C company. Those are the ones that
come quickly to mind. There are enumerable
others. I did a lot of work for Morgan Stanley
in the swap area.

a. So your work for Morgan Stanley was
not limited to public offerings. It was M&A work
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1 Lurie
2 as well?
3 A. I didn't do a great deal of M&A work
4 here at Davis Polk,
5 Q. I take that to mean that you did
6 some?
7 A. Yes, I did some.
B Q. Can you estimate for me'the number of
9 public offerings that you worked on while at
10 Davis Polk.
11 A. Any kind of public offering?
L2 a. Yes.
13 A. Registered with the SEC?

14 a. Yes.
15 A. SevenÇ-five, a hundred -- I don't
16 know. Seventy-five. Pick a number.
17 a. How is it that you came to work on
18 the Sunbeam transaction?
19 A. This is -- it's six years ago.
20 Someone would have come in and said, You've got
2L some time to work on this matter.
22 a. You didn't receive a call from Morgan
23 Stanley?
24 A. I have no recollection six years
25 later how I specifically got involved. ì.

Page 18 Page 20

1 Lurie
2 what did you understand Davis Polk's assignment
3 to be?
4 A. We were underwriter's counsel.
5 Q. Did you have a sense of the nature of
6 the offering contemplated?
7 A. I -- absolute -- I mean, I would have
B had to have had. We were doing a convertible --

9 zero coupon conveftible debt offering.
10 a. I guess what I'm asking is, Did, to
11 your knowledge, Davis Polk advise Morgan Stanley
tZ on the nature of the offering; or was Davis Polk
13 advised of the nature of the offering and --
t4 A. You need to explain to me what you
15 mean by nature of the offering.
16 a. Sure. Sure. When Davis Polk was
17 first assigned, it was already decided that there
18 would be a convertible debt offering; is that
19 correct?
20 A. I presume so. I have no recollection
2l of the timing of the assignment and what we were
22 told.
23 a. So you don't recall any discussion
24 about how Sunbeam ought to finance the
25 acquisition in question?

Page 19

1 Lurie
2 Q. You recall it was in the late
3 February, early March '98 time frame?
4 A. Yes.
5 Q. Do you have any more specific
6 recollection on when you staÉed your work?
7 A. Not specifically other than having
B been told it started around February 25th, seeing
9 it in a letter, I guess, that we looked at
10 yesterday.
11 a. That was a Davis Polk chronology?
12 A. Yes.
13 a. So that document refreshed your
t4 memory --
15 A. It didn't refresh it. That's the
16 date it said. I stíll have no specific
t7 recollection of when I actually would have begun.
18 a. But that's not inconsistent with
19 whatever recollection you had?
20 A. It's not inconsistent with the lack
2L of recollection when specífically, but that would
22 be the time frame about when. Whether it was
23 February or January or early February, I couldn't
24 tellyou.
25 a. And when you initially got involved,

Page 2l
1 Lurie
2 A. I don't recall any specific
3 discussions.
4 Q. So, to your knowledge, the issue of
5 how the financing would operate had already been

6 decided?
7 A. I don't recall any specific
B discussions. So I can't tell you six years later
t how the decision was made to determine it would
10 be a conveftible debt offering and who was
11 involved and who made those decisions.
tZ a. But you don't recall Davis Polk being
13 involved in those decisions?
14 A. I don't have any recollection
15 personally of being involved in those decisions.
16 a. Who from Davis Polk was on the
t7 conveftible debt offering team?
18 A. The only one I know specifically
19 rernember being on it was Alan Dean. I understand
20 that Heather Stack was involved. But to be
2L honest, I don't recall her involvement at this
22 point.
23 a. How about Nicole Duncan? Do you
24 recall her involvement?
25 A. I don't recall.
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Page 22

1 LurÍe
2 Q. Do you know who she is?

3 A. I don't even remember the name. I
4 apologize.
5 Q. Do you remember the name Heather
6 Stack?
7 A. I remernber the name Heather Stack. I
B know Heather Stack. I've had dealings with
9 Heather Stack since she's been at Goldman.
10 a. Have you spoken with her about this
11 deposition?
12 A. No.
13 a. Have you spoken with her about
L4 Sunbeam at all?
15 A. No.
16 a. Alan Dean was the head of the
17 convertible team; is that correct?
18 A. Correct.
19 a. And did you have an understanding of
20 Morgan Stanley's responsibilities in connection
2l with the convertible debt offering?
22 A. If you simply mean were they the lead
23 underwriter, the sole undenruriter, yes. I don't
24 know quite what you mean by an understanding of
25 their responsibilities.

1 Lurie
2 they should conduct?
3 A. I do not recall now six years later
4 what specific advice on this transaction we might
5 have given to anyone at Morgan Stanley.
6 Q. In your prior dealings with Morgan
7 Stanley, was it customary for you to comment on

8 or provide advice in connection with what due
9 diligence would be pedormed?
10 A. Generally, you would díscuss with the
11 people from the underwriters, whether it was
12 Morgan Stanley or another undenalriter, the scope,
13 the level, who would do what, who would be
14 involved.
15 a. But you don't have a recollection of
16 that happening in this transaction?
t7 A. No specific recollection, though,
18 again, it -- since it's general practice to talk
19 to them about that.
20 a. So you assume that you did, but you

2t just don't remember?
22 A. Correct.
23 a. And who was your primary contact, if
24 you had one, at Morgan Stanley in this
25 transaction?

Page24

Page 23

1 Lurie
2 Q. As lead or sole underwriter, what
3 were they supposed to do in order to make the
4 convertible debt offering happen?
5 A. They were going to market. We were
6 going to do the necessary due diligence with
7 them, prepare an offering memo. They would then
B potentially do a road show, market the security,
9 sell it, close it.
10 a. And Davis Polk was to provide legal
11 advice along the way --
L2 A. Yes.
13 a. -- ís that correct?
t4 A. Yes.
15 a. Did -- and this is a yes-or-no
16 question.
L7 Did Davis Polk comment on the scope
18 of the due diligence that would be appropriate in

19 connection with this transaction?
20 A. I don't -- when you say "comment on
2t the scope," we did due diligence.
22 a. Davis Polk did due diligence?
23 A. Davis Polk did due diligence.
24 a. And, again, yes or no: Did You
25 advise Morgan Stanley as to what due diligence

Page 25

Lurie
A. Simply because I remember the name,

it would be -- John Tyree would be the name that
I remember the best out of the transaction. So

I'm assuming my recollection is that he was sott
of the lead corporate finance guy from Morgan
Stanley. So my dealings would have been often
with him.

a. Did you -- as you sit here, can you
give me the names of any other Morgan Stanley
personnel who you dealt with?

A. Who I dealt wíth? I mean, the only
other name that comes to mind, as you mentioned a

second ago, was Ruth Porat. But I don't remember
any specific dealings that I individually just
had with Ruth on the transaction. You mentioned
a bunch of other names a few mínutes ago. And

several of them, the names rang a bell, but a lot
of them didn't. And I don't remember any
specific dealings with any of them.

a. Your answer now, you just said -- you
gave a qualification, any individual dealings
with --

A. Right.

a. -- Let's put aside a one-on-one type
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1 Lurie 
Pase 26

2 dealing.
3 What kind of meetings or telephone
4 conferences did you have -- strike that.
5 Give me the names of Morgan Stanley
6 personnel with whom you had telephone conferences
7 or other meetings.
B A. I do not recall today who was at any
9 specific due diligence meetings, organizational
10 meetings or conference calls from Morgan Stanley.
11 The only call I do recall was one on the night
t2 of, I believe, March 18th. And Ruth -- at least
13 Ruth Porat I know was on the phone.
t4 a. Did you have any dealings with Shani
15 Boone?
16 A. Would you repeat that name.
t7 a. Shani Boone?
18 A. The name doesn't even ring a bell.
19 a. Jean Ewe (phonetic)?
20 A. The name doesn't ring a bell.
2L a. Lily Rafii?
22 A. No.
23 a. You mentioned one of Morgan Stanley's
24 responsibilities was to prepare an offering
25 memorandum for the convertible offQríng?

Page 28

Lurie
A. I don't recall today anything being

secret or confidential.
a. And at some point, they would

obviously try to sell it?
A. Yes. Other than it was a 1444

offering. So you can't do a general
solicitation. So there were those Security Act
obligations.

a. When you first began working on the
Sunbeam transaction, díd you gain any
understanding of Morgan Stanley's existing
relationship with Sunbeam?

A. I don't recall those -- any
discussions along those lines. I have no
specific knowledge at this point. I may have at
an earlier date, but certainly not now.

a. Did you understand that Morgan
Stanley had been Sunbeam's representative in

connection with the acquisitions that were to be

financed?
A. I recall that they were fìnancial

advisor to Sunbeam.

a. And when I refer to the acquisitions
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Lurie
A. Correct.
a. Did Morgan Stanley have any

responsibility to determine that the offering
memorandum was fair and accurate?

A. Under the'33 Act, they have a due
diligence obligatíon, yes.

a. And what did you understand that to
be?

A. To undertake a reasonable
investigation.

a. A reasonable investigation into what?
A. The affairs of the company.

a. In order to determine that the
offering memorandum is fair and accurate?

A. That's a fair way to put it.
a. To your knowledge, was there anything

secret or confidential about the fact that Morgan
Stanley was contemplating a conveÉible debt
offering?

Let me give you a better question.
To your knowledge, was there anything

secret or confidential about the fact that
Sunbeam was contemplating a convertible debt
offering?

Page 29

Lurie
A. There were three.
a. And those were?
A. Coleman, Signature Brands and --

a. -- First Aleft?
A. First Aleft. Thank you.

a. Did you gain any understanding about
how long Morgan Stanley had been working with
Sunbeam?

A. Today, I don't recall that specific
discussions or understanding. Again, I may have
known something back then about how long the
relationships were, but I do not recall anything
today.

a. Would the length of the relationship
between Morgan Stanley and Sunbeam be significant
to you in connection with your work on the
convertible offering?

A. Not necessarily. It all depends.
That's one fact that may be relevant, given a

whole bunch of other facts in any individual
situation and depending upon what you're doing.
But that one fact would not today raise an issue

in my mind, and I do not think it would have
raised an issue in my mind.
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1 Lurie
2 Q. Well, would you take any comfod in
3 the fact that Morgan Stanley was familiar with
4 the company's operations having worked with it in
5 the M&A context?
6 A. I might have. I don't know again
7 what I thought back then.
I Q. Did you have any understanding as to
t how Morgan Stanley was to be compensated in

10 connection with the conveftible debt offering?
11 A. I do not recall anythíng specific
tZ today. Normally -- and you can confìrm -- there
13 would be an underwriting fee that they would
t4 receive in a 1444 offering. That would be
15 standard. And I -- without having gone back and

16 looked, that is what I'm assuming they received

t7 here.
18 a. That fee would be contingent upon
19 closing the convertible offering?
20 A. Generally, it would be.
2l a. Did you have any understanding as to
22 how Morgan Stanley was compensated in connection
23 with the M&A work it did for Sunbeam?
24 A. Again, today I don't have anY

25 recollection. Normally, they would have received

Page 32

1 Lurie
2 what due diligence might be appropriate for the
3 conveftible offering?
4 A. I don't believe it would have. We
5 were doing a conveftible offering.
6 Q. Did you, when you initially began
7 working on the Sunbeam transaction, know who Al

B Dunlap was?
9 A. I knew the name.
10 a. How did you know the name?
11 A. His name was well known.
tZ a. He had a reputation at the time?
13 A. I belíeve he still had the reputation
t4 back then, yes.
15 a. What's the reputation?
16 A. Well, he had some nicknames, "Chain

ï7 Saw Al."
18 a. Do you know what the basis of that
19 nickname was?
20 A. I believe it was he came into some
21 other companies and fired a lot of people very
22 quickly, very rapidly, very harshly, cut expenses
23 very quickly. A chain saw.
24 a. So he was known as a turnaround
25 specialist?

Page 31

1 Lurie
2 a financial advisory fee. That would be a

3 standard market practice.
4 Q. And that would be contingent upon
5 closing?
6 A. Again, it depends. And I don't
7 recall how it might have been structured here.
8 Q. Do you think you had some knowledge
9 about the fee arrangement six years ago?
10 A. I probably back then would have, but
11 today I don't recall. It might have been
t2 described in the offering memo.
13 a. Did you understand that Morgan
14 Stanley had attempted to sell Sunbeam to a third
15 parÇ in connection with its M&A work?
16 A. I do not today recall that being
t7 discussed. It may have been. But it's six years

18 later. I don't remember what the background to
19 the offering at this point was.
20 a. Would Morgan StanleY's fee
2l arrangements inform in any way the due dilígence
22 that Davis Polk performed?
23 A. No.
24 a. Would the fact that Morgan Stanley
25 had unsuccessfully tried to sell Sunbeam inform

Page 33
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Lurie
A. I think that's correct, Yes.

a. When you began working on the Sunbeam
convedible offering, did you investigate
Mr. Dunlap's background in any way?

A. I do not recalldoing any
investigation. We -- it may have -- I just --
but six years later, I just don't recall what we
may have looked into his background or if anybody
else did.

a. But do you think that would be an
appropriate due diligence step?

A. Under certain aspects, ceftain
transactions, yes. If there are questions, you
might look into whether at the time we thought
there was an issue we should look into. I just
do not recall at this point.

a. What do you mean, "if there are
questions"?

A. I'm not focusing specifically on the
Sunbeam transaction. But if there are in general

reasons that give rise to questíonable practices
in the past, it often might be an appropriate due
diligence investigation to check into the history
of a senior officer.
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1 Lurie 
Page 34

2 Q. So if there were questions about
3 the --
4 A. Again, I don't recall us ever having
5 that concern -- I don't recall today having that
6 concern that we would have done that.
7 Q. You may have; you just don't recall?
B A. I do not recall doing anything.
9 Q. If there were questions about the
10 authenticity of Mr. Dunlap's turnaround at other
11 companies, would you look into those questions?
t2 A. I would have investigated -- I think
13 we might have investigated if there were
t4 questions. I do not recall there ever having
15 been any questions.
16 a. How would you determine if there were
17 questions?
18 A. At this point, I have no
19 recollection. I have no idea how I might
20 necessarily determine that. If there was another
2l company, and there were issues, you may have read
22 something in the newspaper. There are a lot of
23 possíble ways.
24 a. Business Week, somethíng like that?
25 A. Possibly.

1 Lurie
2 in the public announcements.
3 Q. Do you, Jim Lurie, recall being
4 involved before the acquisitions were publicly
5 announced?
6 A. I don't recall when the acquisitions
7 were publicly announced. So I can't answer when,
B whether it was before or after.
9 Q. I'll tellyou it's March 2, 1998.
10 A. March Znd is when the three
11 acquisitions were publicly announced, right.
tZ a. Does that help you recall whether you
13 were involved before or after the announcement?
14 A. Only through having seen Mr. Wise's
15 letter saying the process started before that.
16 a. So the chronology you're referring
t7 to, does that help you recall that you probably
18 were involved prior to the public announcement?
19 A. It indicates. I do,not recall when I
20 started.
2l a. Did you understand that Híll &
22 Knowlton was helping with the publicity
23 surrounding the acquisitions?
24 A. I have no recollection today of that.
25 a. You may have known it then?
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Lurie

a. Did you gain an understanding about
the structure of the acquisitions? And by that I
mean, how it was as a legal matter Sunbeam was
going to acquire the three companies.

A. We would have at the time, because it
would have had to have been described in the
offering circular.

a. And would you look at the source
documents of the description and the offering
memorandum?

A. We would have looked at the
acquisition agreements, if that's what you mean
by the "source documents."

a. Merger agreement?
A. Merger agreement, whatever. If it

were a merger, it could have been a cash purchase
of stock. I just don't remember what the
agreements were.

a. Were you involved in the public
announcement of the acquisitions?

A. Not -- lim Lurie -- when you say
"you," you mean Jim Lurie?

a. We'll start there.
A. Yeah. I do not recall being involved

Page 32

1 Lurie
2 A. I may have known it then, but it's
3 six years. I don't remember who else was
4 involved.
5 Q. Have you worked with Hill and
6 Knowlton in the public announcement of
7 transactions in the past?
I A. From time to time, yes.
9 Q. You don't recall doing it here?
10 A. Not in this deal, no.
11 a. And, again, this is a question you're
t2 going to hear a lot today: Does that mean it
13 didn't happen or that it may have happened; you
L4 just don't remember?
15 A. That Hilland Knowlton was involved?
16 I do not recall. Did I have any contact with
17 Hill and Knowlton? I do not recall.
18 a. Let me see if I can show you some
19 documents that would help you recalf . This has
20 been marked previously as Exhibit 140.
2l MR. JOHNSON: For the record, Exhibit
22 140 is marked CPH 0483399 through '407.
23 BY MR. ]OHNSON:
24 a. Mr. Lurie, does this document look
25 familiar to you at all?
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1 Lurie
2 A. No, it does not.
3 Q. Does this look like a script that
4 Davis Polk may have prePared?

5 A. That's too sPeculative. I mean, a
6 script that Davis Polk may have prepared? It's a
7 script that anyone could have prepared.

B Q. So you have no recollection of who

9 prepared this?
10 A. None whatsoever. I don't even recall

11 this document.
12 a. Did you or anyone at Davis Polk have

13 any discussions with Morgan Stanley or anyone
14 else concerning what statements should or should

15 not be made at the public announcement of the
16 acquisitions?
17 A. I do not recall anY sPecific
1B discussions, any general discussions regarding
19 those matters six years -- today' I just don't
20 recall anything specific.
21 a. And so you don't know whether those
22 discussions occurred or not?
23 A. I do not recall whether they occurred
24 or not.
25 a. Is that different from my question?

Page 38 Page 40

1 Lurie
2 A. Yes.

3 Q. So you would expect to ask about the
4 first quarter as one of your first questions on

5 the transaction?
6 A. I would expect to ask about it many
7 times to get updates during the course of it. I
8 wouldn't necessarily say it's one of the first
9 questions.
10 a. Early and often?
11 A. Early and often is fair.
12 a. And did Sunbeam give you answers to
13 those questions?
14 A. I presume they gave us answers to
15 whatever questions we would ask -- we would have

16 asked.
L7 a. Was it your custom to ask specific
18 questions about what the numbers were or more
19 general trends or both?
20 A. Both. As a general matter, it would
2L be both.
22 a. And in the specific context of this
23 transaction, do you have any reason to believe

24 that you didn't ask both specific numbers and

25 trends?

Page 41

1 Lurie
2 A. I believe we would have asked both.
3 Q. Did you make any trips to Florida?

4 A. I don't recall making. I may have.

5 I just don't recall where the due diligence --

6 where the organizational meeting was, which often
7 might have been at the issuer in Florida.

B Q. It was still late winter in New York,
9 and you don't remember a trip to South Florida?

10 A. Not now, not six Years later.
11 a. So, again, that may have happened;
t2 you just don't remember?
13 A. It might happened. I do not recall

t4 today where those meetings took place'

15 a. But you did have organizational
16 meetings early in the assignment?
L7 A. Organizational meeting, yes, would
18 have been the first thing in the assignment. And

19 then there would have been other meetings
20 throughout the process.

2I a. And the organizational meeting would
22 be among Davis Polk, Morgan Stanley, Sunbeam and

23 Skadden Arps. Is that --
24 A. Correct. And their accountants.
25 a. So Atthur Andersen would be at the

Page 39

1 Lurie
2 A. I don't recall. Something may have

3 happened. I may have known something closer to
4 1998 or remembered something in '98, '99, 2000

5 that I just don't know today. So I'm using the
6 word, I don't recall those discussions.
7 Q. Well, let give you something a little
8 more specific.
9 Do you recall any díscussions in your

10 first days on the Sunbeam transaction concerning
11 Sunbeam's first quaÉer 1998 peformance?
12 A. I again don't recall any specific
13 discussions relating to first quafter or year

14 numbers estimates at that point in time or later
15 on. We generally would have had those kind of
16 discussions, though that would be paft of the
17 normal due diligence investigation in any
18 offering.
19 a. So while You don't recall those
20 discussions today, you believe that you would
2l have had those discussions in this transaction?
22 A. I believe that is conect'
23 a. Would that be an ongoing discussion

24 or subject of inquiry during the course of the
25 transaction?
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I Lurie 
Paqe 42

2 organizationalmeeting?
3 A. Again, I do not recall who was at an
4 organizational meeting. It would be very common
5 to have the accountants in any transaction at an
6 organizationalmeeting.
7 Q. So, again, Andersen may have been
B there; they may not. You just don't remember?
9 A. That's correct.
10 a. While we're on the organizational
11 meeting, I want to show you a document. This has

tZ been marked previously as CPH 207.
13 Mr. Lurie, if you can just flip
L4 through that, and then I'm going to ask you a
15 handful of specific questions.
16 A. Sure. Okay.
17 a. Does this appear to be the
18 organizational materials relating to the Sunbeam
19 transaction?
20 A. It looks like an organizational
2l meeting's document that Morgan Stanley would have
22 prepared. Whether this is the one we had at the
23 meeting, I don't recall.
24 a. Would Davis Polk have been involved
25 in commenting on these materials before they were

1 Lurie
2 A. I don't recall if it was -- if it was
3 accelerated or if it was considered an
4 accelerated basís at this point. I mean, I see
5 the language, but I don't have any recollection.
6 Q. Do you have any basis to disagree
7 with the language and the text that we just
I looked at?
9 A. I don't have any reason to disagree.
10 I don't have any reason to agree.
11 a. Let me put it more generally -- well,
L? let me strike that. If you look at the calendar
13 at Pages -- it's Pages 9 and 10 of the original
t4 numbering.
15 A. Uh-huh.
16 a. This suggests that closing would
17 occur on the convedible transaction 24 days
18 after the organizational meeting?
19 A. Uh-huh.
20 a. Does that strike you as an
2l accelerated schedule?
22 A. I've done deals faster. I've done
23 deals slower. I've done deals about the same
24 time frame. I would not necessarily consider
25 that fast, slow; just the time frame we got it

Page 44

Page 43

1 Lurie
2 circulated?
3 A. It varies from transaction to
4 transaction. Sometimes we would have been asked
5 to review it, give comments. Sometimes we just
6 got them.
7 Q. And in this transaction -
B A. I do not -- i do not recallwhat
9 involvement we had, if any, in the preparation of
10 this (indicating).
11 a. I want to callyour attention to the
L2 last page of this document first.
13 A. The initial information requirement
t4 page?
15 a. Exactly. And there's a text box
16 which I will read for the record. It states:
17 "To prepare a 1444 offering memorandum and
1B senior credit facility's information memorandum
19 on an accelerated basis, the following
20 information must be supplied within the first two
2L weeks of drafting."
22 Do you see that?
23 A. Yes.
24 a. Was the Sunbeam transaction one that
25 was occurring on an accelerated basis?
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done in.

a. So you didn't, as a result of that
time frame, view this as an accelerated
transaction?

A. Not today. To my recollection, I
don't. I didn't then. I don't know what I
thought then.

a. If you could look at Page 3 of the
original numbering. And for the record, that's
Bates Page CPH 0471617.

Do you see there are two columns
there?

A. Yeah.

a. One for the conveftíble and one for
the senior credit?

A. Yes.

a. Did you have any responsibility for
the senior credit facilities?

A. i don't believe so, but I don't
recall. Responsibility in drafting, no. That
would have been handled by other people. To the
extent it needed to be described in the offering
memo, I probably was looking at other documents.

a. Were other Davis Polk lawyers, to

Page 45
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1 Lurie
2 your knowledge, working on that side of the deal?

3 A. I believe they were, Yes.
4 Q. Do you know within Morgan Stanley
5 whether a different group of Morgan Stanley

6 personnel were working on the senior credit
7 facilities?
B A. I don't specifically today recall if
9 there was. Generally, it would have been a

10 different group.
11 a. Would you expect any interface, so to
t2 speak, between the different teams at Davis Polk

13 or at Morgan Stanley?
t4 A. Inteface amongst the Davís Polk

15 teams and amongst the Morgan Stanley teams or
16 cross --
t7 a. The first.
18 A. Yes. I can't speak for Morgan
19 Stanley, but I think there would be íntedace
20 between the offering side at Davis Polk and the
2I debt -- the credit facility side. We had to work
22 together to -- so they would have to give me

23 description of documents or review the
24 description ín an offering rnemo of the credit
25 facilities, or I would have potentially drafted

Page 48

1 Lurie
2 A. A through J?

3 Q. Correct.
4 A. Yeah. That's pretty close, yes.
5 Q. So it was contemplated, at least as

6 of March 3, 1998, that Sunbeam would make a
7 quarterly earnings announcement during the
B process of writing the conveftible?
9 A. It looks like that way.
10 a. Do you know whether that earnings
11 announcementoccurred?
t2 A. Well, there was -- my recollection is

13 there was an announcement. It was pre the end of
14 the quarter. I believe they were a March 30 or a
15 March 28th, 29, whatever the last Friday of March

16 was. So their quafterly earnings announcement
17 normally would have been after that.
18 a. When you say you recall something
19 before the end of the quarter --
20 A. Yes.
2l a. -- what are you referring to?
22 A. The press release that went out the
23 l8th or 19th of March regarding expectations,
24 estimates, forecasts for the quaÉer.
75 a. That press release did not refer to

Page 47

1 Lurie
2 it. I don't recall what I did. And they would
3 have reviewed it.
4 Q. But you can't speak to what Morgan
5 Stanley did as far as interaction between the
6 senior credit and the debt --
7 A. I can't speak to what theY díd.
8 Generally, in a deal, any deal, there would have
9 been interaction between the underwriting
10 providing part of the bank and the credit
11 facility provider part of the bank.
LZ a. Why do you say that?
13 A. Practice.
t4 a. Just experience?
15 A. Experience and practice.
16 a. If you could look under the zero
L7 coupon convertible column again on Page 3 of
18 Exhibit CPH 207. There's an ltem D that states,
19 "next quarterly earnings announcement."
20 What does that refer to?
2l A. The next announcement that the
22 company would make regarding quafterly earnings.
23 a. Okay. And as I read this list of
24 Items A through J, that is arranged in roughly
25 chronological order of events; is that correct?
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earnings in any way, did ít?

A. I don't believe -- I don't recall.
But I don't believe ít d¡d. I'd have to look at
it to remember exactly what it covered.

a. So that certainly is not the
quarterly earnings announcement referenced by
Item D on Page 3?

A. Probably not. This was probably
talking about a later postquafter announcement.

a. So at least as of March 3, it was
contemplated there would be a quarterly earnings
announcement before the close of the conveftible?

A. It looks that way, yeah. I mean, to
be fair, you can look at this, and they could
just have been asking the question, When would be
the next earnings quarterly announcement? And
someone might have said, depending when we close,

it could be before or after. I mean. it's in
here on the list. But they might have just
wanted to know when the next announcement was to
be able to take it into consideration.

a. Didn't you tell me, though, that
Items A through J are in roughly chronological
order?

t4

2t

15

16

t7
1B

19

20

22
23
24
25
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Lurie
A. They are. But ít doesn't necessarily

mean to me, just looking at it -- yes, you can
iook and see there might have been. But whether
that would have been before rating agency
presentations and before sales force
presentations -- I wouldn't necessarily say just
because D is there that that means that would be
chronologically before that. It may have been
simply that this would occur.

a. Although you mentioned the rating
agency presentation as an example.

Do you see the parenthetical after
that?

A. It says, "norìe?"

a. Exactly. I don't see any question
concerning whether ltem D would occur.

Do you recall any question about that
issue?

A. I don't recall specifically
discussing the issue.

a. Now, under the title on the same Page
3 of Exhibit 207, there is a section called
"Composition of Working Group."

Do you see that? ;.

Page 50
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1 Lurie
2 this document.
3 BY MR. ]OHNSON:
4 Q. Sure. Sure. Why was --
5 A. I mean, you also used the word
6 "responsibil¡ty.' And I know the word
7 "responsibility" is there. This probably just
B means who would be attending the business due
9 diligence, not necessarily who had responsibility
10 for preparing projections.
11 a. Well, let's focus on that.
tZ Did Morgan Stanley have any
13 responsibility for business due diligence on
t4 Sunbeam's projections?
15 A. Yes.
16 a. And did Davis Polk?
L7 A. Yes.
18 a. Why is due diligence peformed on
19 projections?
20 A. Well, due diligence is peformed on a
2l lot of different things. And you sit and you ask
22 questions. You understand the assumptions used
23 You try to get a feeling for the basis upon which
24 the projections are prepared.
25 a. And the reason you do those things?

Page 51

I Lurie
2 A. Uh-huh.
3 Q. Item C in the left column, the
4 initial purchaser is Morgan Stanley?
5 A. Correct.
6 Q. And D, initial purchaser's counsel,
7 that's Davis Polk?
B A. Correct.
9 Q. If you would flip back to the
10 calendar that we looked at briefly, which is on
11 Page 9 continuing on to 10 of Exhibit 207. The
12 timetable entry for March 5th provídes "business
13 due diligence, including projections."
L4 Do you see that?
15 A. Yes, I do.
16 a. And Davis Polk is listed among those
t7 having responsibility?
18 A. Uh-huh.
19 a. For that item?
20 A. Uh-huh.
2t a. And Morgan Stanley is as well?
22 A. Yes.
23 MR. WISE: So is Skadden --
24 A. And so is Skadden.
25 MR. WISE: I mean, we can all read

Page 53

1 Lurie
2 A. As paft of your due diligence for
3 your offering.
4 Q. And that is, with respect to
5 projections in pafticular, to determine that the
6 projections are well-grounded, in fact?
7 A. That they're fair, reasonable
B projections.
9 Q. What specifically did Morgan Stanley
10 do in terms of due diligence on projections?
11 A. I have today, six years later, no
L2 recollection to date of any discussion regarding
13 the projections, what we might have done, who we
t4 might have spoken to,
15 a. Do you remember anybody from Sunbeam
16 who worked with Morgan Stanley or Davis Polk on
t7 due diligence?
18 A. No one specific. There were people
19 from Sunbeam, obviously, involved.
20 a. Do you remember Al Dunlap?
2L A. I do not recall ever speaking to or
22 meeting or being ín a meeting with Mr. Dunlap on
23 the phone or at present.
24 a. How about Russ Kersh?
25 A. The name rings a bell. I assume --
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Page 54

1 Lurie
2 and he was on a number of meetings and phone

3 calls. But I could not today tell you which
4 ones.
5 Q. He was the CFO of the comPanY?

6 A. I believe so.

7 Q. You would expect to have multiple
B conversations with the CFO of the company?
9 A. AbsolutelY.
10 a. How about Bob Gluck, the controller?
11 A. The name doesn't ring a bell. But,

12 again, it would be very normal to have the
13 controller involved throughout the process.

14 a. Do those names trigger the memory of
15 any other names from Sunbeam?
16 A. I want to say Hennesy, but I can't
17 recall. I may be confusing deals at this point.

18 a. Did you deal with Janet KellY?

19 A. The name does not ring a bell.

20 a. David Fanin?
27 A. That names rings a bell. He would
22 have been involved. I don't recall what his tile
23 was. But it's a name that came up and, I think,
24 would have been involved.
25 a. I'll tell you, he was the general

1 Lurie
2 Q. You mentioned that Mr. Uzziwas a

3 senior executive.
4 Is it fair to say that Morgan Stanley

5 talked to personnel other than senior executives?

6 A. They generally would talk to a
7 variety of different people.

B Q. Do you know whether Morgan Stanley
9 did so in this transaction?
10 A. I have no -- have recollection today
11 of who they would have spoken to back then.
12 a. So as you sit here, you have no basis

13 to - strike that.
t4 As you sit here, you have no basis to
15 believe that Morgan Stanley did not talk to
16 low-level employees of the company?
!7 A. Could you repeat that? There were a
18 couple of double-negatives there. So I have no

19 recollection today whether they spoke to or did

20 not speak to junior people. Or you used

2l "lower-level employees."
22 a. But you would expect those
23 conversations to occur as part of due díligence?
24 A. Well, in paft. It sott of means --

25 what do you mean by lower level and junior level

Page 56
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Lurie
counsel of the companY.

A. Okay.

a. And, again, you would expect multiple
conversations with the general counsel of the
issuer?

A. I would have expected he would have

been involved in a variety of different aspects
of the transaction.

a. Can you recall any communications
that, in fact, occurred with Mr. Fanin?

A. Not today.

a. How about Don Uzzi? Do you rernember
that name?

A. That name does ring a bell'

a. Do you remember who Mr. Uzzi was?
A. Fairly senior -- the name rings a

bell. He was a fairly senior -- I don't know --

marketing guy, maybe, or something.

a. He was the VP of sales.
Does that help you remember whether

you had any conversations with him --
A. He would have cedainly been involved

throughout the process on the due diligence
process.

Page 57

Lurie
employees? I mean, they would not necessarily
have spoken to someone in a factory.

a. But they wouldn't limit their
communications to senior management?

A. There would have been communícations
to a variety of people.

a. But, again, you don't know anY

specifics?
A. Conect. I don't recall anYthing

specific.

a. Going back again to Page 9 of Exhibit

207. The entry on March 9th includes an item
indicating that Davis Polk would receive drafts
of auditors' comfoft letters.

Do you see that?
A. Yes, I do.

a. Did you, in fact, receive drafts of
the auditors' comfoft letters?

A. I would have ceftainlY during the
course received one or more drafts. Whether I
received one on May -- excuse me -- March 9, I
could not tell you. But I would have received
drafts and reviewed drafts during the course.

a. This timetable here on Page 9 and 10

1
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1 Lurie
2 provides that you would receive drafts exactly
3 two weeks before the pricing of the convedible
4 transaction.
5 Do you see that?
6 A. I see the 9th. And the p¡icing two
7 weeks is 23.
B Q. So is that two weeks time frame
9 customary as far as when you would start
10 receiving drafts of the comfort letter?
11 A. Customary is a very broad term. I've
12 received them three months in advance. I've
13 received them 48 hours in advance. I've received
t4 them two weeks in advance on various deals.
15 a. Is there any reason why you would
16 expect to receive a draft two weeks in advance of
L7 a closing?
18 A. That's just when it was on here. I
19 have no reason -- no recollection of why they
20 picked that date for the first draft, even if it
2I was received that date.
22 a. You say that sometimes you receive a
23 draft as late 48 hours before a pricing?
24 A. Uh-huh.
25 a. Is that the shoftest time period

Page 58 Page 60

1 Lurie
2 letter, would you share that with Morgan Stanley?
3 A. I would have sent them a copy. That
4 would be my practice.
5 Q. And you have no reason to believe
6 that you deviated from your practice in the
7 context ofthe Sunbeam transaction?
B A. Correct. Again -- but I don't recall
t having sent it to them. But that would have been
10 my practice.
11 a. Did Davis Polk or Morgan Stanley
L2, provide any content or revisions to the offering
13 memorandum?
t4 A. We would have clearly reviewed the
15 offering memorandum. We would have given
16 components on the offering memorandum. We would
t7 potentially have provided suggested revisions,
18 riders. We would have received comments and
19 looked at comments from Skadden, from the
20 company, from the accountants, from whoever else
2l might have been involved.
22 There was probably descriptions of
23 the three companies being acquired. We might
24 have received comments from those management --
25 the management of those companies on their

Page 59

1 Lurie
2 you've ever had on a draft?
3 A. Yeah. Maybe I may have had one the
4 day before pricing. Different kind of deals, you
5 get different kind of things.
6 Q. How about this conveftible offering?
7 Is that -- does that inform how soon --
8 A. Two weeks doesn't say a lot to me. I
9 mean, it doesn't mean anything that I got it two
10 weeks. If I had gotten it in the week before, we
11 would have still gone through the same process.
t2 a. So the nature of the transaction
13 doesn't give you an ídea of how far in advance of
L4 pricing you would get a draft?
15 A. No.
16 a. I note here that the responsibility
t7 for receiving drafts of the auditors' comfort
18 letter rests with Andersen, Davis Polk and
19 Skadden.
20 Do you see that?
2t A. Yes.
22 a. Would you share drafts, if you
23 received them, with Morgan Stanley?
24 A. Would I?
25 a. If you received drafts of the comfoft

Page 6l
1 Lurie
2 sections.
3 Q. But Skadden or Sunbeam was the
4 keeper, so to speak, of the offering memorandum?
5 A. I believe Skadden was sort of. It
6 was their master.
7 Q. But you had opportunity to comment on
8 the offering memorandum?
9 A. Yes.
10 a. Do you recall, as you sit here, any
11 of the revisions or suggestions you had on the
t2 offeringmemorandum?
13 A. I couldn't tell you six years later
14 what my comments were.
15 a. Let's see if I can refresh your
16 memory a little bit.
L7 MR. JOHNSON: We're going to mark
18 this as CPH Exhibit 230.
19 (CPH Exhibit 230,31t0198 memo re:
20 Draft Customer Concentration Risk Factor,
2I Bates-stamped CPH 0635890 through CPH
22 0635891, mad<ed for identification, as of
23 this date.)
24 BY MR. JOHNSON:
25 a. Mr. Lurie, we've given you what we've
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Page 62

1 Lurie
2 marked CPH Exhibit 230, which, for the record,
3 has the Bates stamp CPH 0635890 through '891.
4 I'd ask you just to review ihat for me.
5 A. Okay.
6 Q. Does this Exhibit 230 refresh your
7 memory about a proposed revision that you had on

B the offeríng memorandum?
9 A. Other than it's got my name
10 (indicatíng), it seems to -- appears to be
11 something that I would have sent out. I have no
12 recollection of this memo or specifically
13 drafting this proposed rider inseft.
L4 a. And this is a customer concentration
15 risk factor inseft?
16 A. That's what it says.
t7 a. Do you have any recollection as to
18 why you would propose this revision?
19 A. In this specific transaction,
20 Sunbeam's transaction, I have no recollection of
2I how this came up or why we decided to put this
22 in. I will tell you, generally risk factors or
23 paragraphs like that are very common in public
24 offerings, in 1444 olfering memos.
25 a. Did you view -- based on your

Page 64

1 Lurie
2 A. They went bankrupt. It was after
3 their IPO. It was after at least one other,
4 possibly two other offerings after their IFO.
5 But they did, I believe, ultimately go bankrupt.
6 Q. Did Morgan Stanley get sued in
7 connection with their IPOs?
B A. I believe they did get sued --
9 MR. WISE: Not in connection with the
10 IPO.
11 BY MR. JOHNSON:
72 a. Do you recall, based on Mr. Wise's
13 testimony --
t4 A. I recall they got sued. I do not --
15 I believe from what Bob said, it would not have
16 been ín connection with the IPO.
17 a. Other than what Bob said, do you have
18 any basis for believíng it was not in connection
19 with the IPO --
20 A. I have no recollection. That was
2l literally 1981 or'82, '83, maybe.
22 a. If you look at the last sentence of
23 your proposed revision in Exhibit 230. And if
24 you would be good enough to read that for the
25 record, I'd appreciate that.

Page 63

1 Lurie
2 investigation of Sunbeam, did you view customer
3 concentration as a genuine risk with Sunbeam?
4 A. I can't tellyou today what my
5 thoughts were about risks back then. I have no
6 specific recollection regarding what the thinking
7 was or why we would have proposed this.
B Q. Had you ín your practice had
9 experience with customer concentration problems?
10 A. Yes.
11 a. And can you recall a specific example
12 of that?
13 A. Yes.
L4 a. Who was the issuer in that
15 transaction?
16 A. MiniScribe.
77 a. Why are you laughing?
18 A. It's a long story.
19 a. In the MiniScribe transaction, did
20 you represent Morgan Stanley?
21 A. Yes. I believe ít was, actually.
22 a. Was that a public offering?
23 A. It was an IPO.
24 a. And MiniScribe, did they go bankrupt
25 after their IPO?

Page 65

1 Lurie
2 A. The last sentence?
3 Q. Yes.
4 A. "If any of these customers or any of
5 the company's other significant customers were to
6 substantially reduce their orders or cease buying
7 from the company, such an occurrence would have a

8 materialadverse effect on the company's business
9 should the company be unable to replace that
10 business with other customers."
11 a. Was there any discussion about that
12 sentence in pafticular in connection with your
13 circulation of this proposed revision?
t4 A. Today, I don't recall -- agaín, I
15 don't recall drafting this (indicating). I don't
16 recall any specific discussions on this sentence
t7 (indicating) or any other sentence. I don't
18 recall if this was actually drafted by me or
19 someone else, that I reviewed that and we just
20 attached to a memo that appears to be under my
2L signature, that I would have sent out.
22 a. Do you have any reason to believe
23 that last sentence that you just read for the
24 record there was not an accurate statement?
25 A. It was not an accurate statement?
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Lurie

a. Correct.
A. It seems that that would be the

normal conclusion. "You might have in this kind
of risk factor" ís the way I phrased it.

a. I'll represent to you that, sentence
does not appear in the offering memorandum.

A. Okay.

a. Do you have any idea why that is?

A. i have no recollection regarding any
discussions about putting this in or why that
might have been deleted

a. I'll also represent to you -- and
this is just to save time. If you want to see
the offering memorandum, I'm happy to show it to
you.

A. Okay. No.

a. The title of the risk factor as ít
appears in the offering memorandum is "no long
term contracts" as opposed to what you have here

A. -- "customer concentrations."

a. Do you have any idea why that change
was made?

A. This is six years later. I don't

Page 66
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1 Lurie
2 underwriter's counsel, to be on the phone, to
3 call customers. It would be also customary
4 probably to cali suppliers.
5 Q. To determine what inventory they have
6 on hand and what their buying expectations are?
7 A. Generally. Or to find out what the
B relationship is, how the relationship is going,
9 what do they think of the company.
10 a. And did that happen in connection
11 with the Sunbeam transaction?
12 A. I today,2004, don't have any
13 recollection of what -- who or what calls may
L4 have occurred and who would have made them and
15 who would have been on them.
16 a. Do you have any reason to believe
L7 those calls didn't occur?
18 A. I have no reason to believe they did
19 not occur, no reason at this point to recollect
20 whether they did occur.
21 a. If you look at the first page of
22 Exhibit 230 --
23 A. Which is this, this one
24 (indicating)?
25 a. Correct.
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recall. That to me is no big deal to change the
heading.

a. When there is customer concentration,
is it appropriate to diligence the customers to
determine what their plans are?

MR. CLARE: Objection to form;
íncomplete; hypothetical.

You can answer.
A. Can you now repeat the question.

8Y MR. ]OHNSON:

a. Sure.
When there is a risk associated with

customer concentration, is it appropriate to
díligence the customers?

A. It would generally be the case that
there would be calls with major customers. If
there's specific concentrations in any
transaction with any issuer, you would obviously
want to call the top ones.

Now, there is concentration here -- I
don't know if these are the right numbers. But
ten customers accounting for 35 percent,
according to this draft, it would be normal to
call - for the undenryriter, possibly the
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1 Lurie
2 A. Okay.
3 Q. The memorandum is addressed to Janet
4 Kelly, who we've already mentioned today?
5 A. It still doesn't ring a bell who it
6 is.

7 Q. In case you're curious --
B A. Who is it?
9 Q. She was an assistant general counsel
10 at Sunbeam at the time.
11 A. Okay.
L2 a. Do you know who Greg Fernicola is?

13 A. He was the padner at Skadden.
t4 a. And Todd Freed?
15 A. He was an associate at Skadden.
16 a. Having looked at that proposed
L7 revision, do you recall any other revisions that
18 Davis Polk or Morgan Stanley proposed to the
19 offeringmemorandum?
20 A. No.
2L a. I'm going to give you what we marked
2?. previously as CPH Exhibit 11 (handing).
23 A. Do you want me to read each of
24 these?
25 a. That won't be necessary. I'm going
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Page 70

1 Lurie
2 to ask you about just the first rider --
3 A. Rider 1?

4 Q. Correct.
5 A. "Certain" something.
6 Q. "Certain refinements."
7 A. Okay. '

8 Q. Having looked at Rider 1 and the
9 cover memo contained in CPH Exhibit 11, does that
10 refresh your memory as to revisions proposed by
11 John Tyree to the offering memorandum?
L2 A. Other than this says it's a memo from
13 him to a variety of people, I have no
t4 recollection of him proposing this. But I see
15 what it says.
16 a. Rider 1 is directed to the successful
17 restructuring of Sunbeam; is that correct?
18 A. That's correct.
19 a. And is it the case that Morgan
20 Stanley would need to satisfy itself that the
2l company had, in fact, been successfully
22 restructured?
23 A. They would have looked into the
24 restructuring and what transpired and what the
25 results appear to be, yes.

Lurie
A. Okay.

a. If you can read it to yourself, and
then I'm going to have a few questíons.

A. The last paragraph?

a. Correct. Beginning the restructuring
resulted.

Do you see that?
A. Zero point 2 percent. Okay. What's

the word after --

a. Operation -- excuse me. Operating
margins reaching 20 percent?

A. Okay.

a. And I apologize for the copy.
A. Don't worry.

a. Did Morgan Stanley have anY

responsibiliÇ to determine the sustainability of
this growth rate or the operating margins?

A. They had a due diligence obligation
to review. They had a due diligence obligation
to consider trends. They had a due díligence
obligation generally with respect to the
transaction.

I don't want to put words ín anyone's
mouth about specific obligations, but they would
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1 Lurie
2 Q. And this memo that we're looking at,
3 CPH Exhibit 11, is dated March 9, 1998?
4 A. Correct.
5 Q. Do you know how long Mr. Tyree had
6 been working on this transaction as of March 9?

7 A. I have absolutely no idea.
B Q. Do you know what Mr. Tyree had done
9 to satisfy himself as to the validiÇ of the
10 turnaround by March 9?
11 A. I have no recollection today what
tZ anyone did relating to this paragraph.
13 a. Is it fair to say that the
14 restructuring of Sunbeam was an important paft of
15 the story for the street concerning Sunbeam?
16 A. I'm going to assume today that it
17 might have been. But I have no recollection
18 today what the thinking behind putting together
19 the offering circular was back in 1998.
20 This kind of disclosure would be
2I disclosure you would normally see. They're SEC

22 requirements actually to put in restructuring
23 information.
24 a. The last paragraph of Ríder 1

25 indicates percentages of --

1 Lurie
2 have certainly -- I mean, this information could

3 have been in the company's 10(k) for all i know.
4 And he could have just taken it out of that.
5 Q. Other than taking it out of the
6 10(k), would there be any other --
7 A. You would have still due-diligenced
8 it, but --
9 Q. And to determine its sustainability?
10 A. To look into sustainability, to look
11 into a whole variety of things. Would it grow?

L2 Would it stay the same? Would it decrease a

13 little bit?
t4 a. And as you sit here today, you have
15 no reason to believe that Mr. Tyree did not
16 undeftake that due diligence?
17 A. I have no reason to believe he did
1B not do that due diligence. But I don't recall
19 what due diligence he or I or anyone else did on
20 this -- on this paragraph -- paragraphs.
2L a. So you assume that he did it, but you

22 don't know what he did?
23 A. I assume something míght have
24 occurred, but I don't know if it did occur.
25 a. Now, you participated on an
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1 Lurie
2 accounting due diligence call in this
3 transaction; is that correct?
4 A. I assume I did.
5 Q. Why do you assume?
6 A. Because I don't have any
7 recollections from today what I did in 1998.
B Q. But in that time frame --
9 A. It would have been normal. And I
10 assume I did pafticipate in one or more calls
11 with the accountants
12 a. When you say "one or more," is it
13 typical, is it customary to have more than one
L4 phone call?
15 A. Oh, God, yeah. It's more than just
16 calls. There could have been drafting sessions.
t7 You could have been discussing MD&A and
18 financials with them. You could have called them
19 on those things. You could have questions. You
Z0 could get phone calls to discuss comfort letters,
2l to give comments on comfoft letters, to ask for
22 addítions to comfort letters. There's a myriad
23 of reasons to be talking with accountants.
24 a. So its customary to be in frequent
25 communications with the accountants?

Page74 Page 76

1 Lurie
2 of the conversations were. It could have been --
3 it would have been on a varieÇ of different
4 issues relating to the offering.
5 Q. We've already mentioned that Adhur
6 Andersen was the auditor of Sunbeam.
7 Do you recall that?
B A. Yes.

9 Q. Do you remember the names of any of
10 the auditors from Andersen?
11 A. Other than I was reminded the names
1Z yesterday, I'm not even sure I remember today
13 what their names were, but I remember there were
14 three -- there were hvo people principally --
15 they were managers, I believe their title was --
16 and there was a paftner.
L7 a. So you had dealings with three folks
18 from Andersen?
19 A. Probably all three, yeah.
20 a. Did you learn at any point prior to
2t the closing of the conveftible offering that
22 Sunbeam had bill-and-hold sales?
23 A. That rings a bell. But I don't
24 remember specifically what was going on at that
25 point in time.

1 Lurie
2 A. Yes.
3 Q. We're going to deal with some of this
4 stuff in more detail, but I want to see what you
5 can specifically remember as to your dealings
6 with the accountants in this case. We talked
7 about the accountant due diligence call. And
I your testimony ís you assume you participated in

9 at least one call, but you don't remember; is

10 that correct?
11 A. That's right.
tZ a. What other interactions did you have
13 with Sunbeam's accountants in connection with
14 this transaction?
15 A. As I said just a minute ago, it could
16 have been a whole myriad of them.
t7 a. I don't want to interrupt. Let's
18 put the could-have-beens aside for a second.
19 Do you remember any other meetings
20 with any other accountants?
2L A. I remember the accountants. I don't
22 remember who being at the printers the night we
23 printed. I recall generic -- I recallspeaking
24 to them. I couldnt tell you which ones I spoke
25 to. I couldn't tellyou today what the substance

Page 75 Page 7l
1 Lurie
2 Q. Are you familiar with the term
3 "bill-and-holdsales"?
4 A. Yeah.
5 Q. And so your testimony is you may have
6 been aware of bill-and-hold sales, but you don't
7 remember?
B A. That's correct.
9 Q. Do bill-and-hold sales have any
10 negative connotation with you?
tl A. Well, you want to understand what
tZ they are, why -- who the parties are, why they're
13 set up that way. The accountants would usually
14 have some issues relating to those.
15 a. Is there a concern with channel
16 stuffing when you hear about bill-and-hold sales?
L7 A. It raises a question about channel
18 stuffing.
19 a. As you sit here today, can you tell
20 me anything that Davis Polk did or Morgan Stanley
2l did to determine whether Sunbeam had engaged in
22 channel stuffing?
23 A. I don't recall any specific
24 discussions or investigations from 1998 that we
25 would have done regarding channel stuffing,
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1 Lurie
2 bill-and-hold sales, customer concentrations.
3 Q. Did you in March 1998 gain any sense

4 as to whether Sunbeam was aggressive in its
5 accountingpractices?
6 A. I don't recall what my thinking was

7 back then. We would have asked questions of the
B accountants. As a general practice, you would
9 ask questions of the accountants regarding the
10 accounting policies, procedures that are used by
11 an issuer, whether Sunbeam or any other. You

L2 often ask the accountants whether, ín their mind,
13 they consider it conservative or nonconservative,
t4 whether they had suggested any alternative
15 accounting practices, GAP requirements that the
16 company -- alternatives that the company could be

17 doing.
18 a. And why does the underwriter ask

19 those questions?
20 A. It's part of their due diligence
2I investigation. And when you say "the
22 underwriter," it could have been equally me.

23 a. And I take it, the answers to those
24 questions could inform what other due diligence
25 may be required?

Page B0

1 Lurie
2 My Blackberry is going crazy.
3 Q. Actually, do you want to take a

4 break?
5 A. No. Let's continue.
6 Q. Did you learn of a potential sales

7 shortfall through receiving drafts of the comfort
I letter?
9 A. I apologize. Again, I do not recall
10 how I or anyone else may have learned about a

11 potential, you know, shortfall. I'm sure shortly
12 after the transaction and for a year or so, I
13 probably would have remembered, but I just don't
14 remember today.
15 a. By the way, let me jump back for a
16 second. I apologize. I see a note to myself --

77 A. Go right ahead.
18 a. Was someone from Sunbeam management
19 on the accounting due diligence call?

20 A. I don't recall whether anyone was.
2l It is often the case that at least for a podion
22 of the phone call someone from management would
23 be on the phone. Often, though, and generally,
24 we would recommend that an unden¡lriter have an
25 executive session, so to speak, just with the
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Lurie
A. Absolutely.

a. Did there come a point that You
learned of a potential sales shortfall at Sunbeam
in the first quarter of 1998?

A. I'm sorry. Did I learn of a
potential -

a. -- sales shortfall?
A. ' At some point we must have learned

about some questions and issues regarding
potential shortfalls, yes,

a. And how did you learn about the
potential sales shortfall?

A. I have no recollection today of how
in 1998 it came up in the course, either of the
transaction to me specifically or to -- within
Davis Polk or to Morgan StanleY.

a. Do you have anY idea when, in the
process of underwriting, Davis Polk or Morgan
Stanley learned of the sales shortfall?

A. I don't know when we would have
learned -- I mean, I do recall right around the
18th of March -- 19th of March there were
meetings and discussions regarding potential
sales for the quafter.

Page B1

Lurie
accountants, without management.

So whether they were -- if theY were,
they would have been asked to step off the phone

or if it was a meeting, to step out of the
meeting. Agaín, I don't remember if it was a
phone call or a meeting.

a. So you view it a good practice to
have a session between strictly the undenryriter
and the auditor?

A. Correct.

a. Why is that?
A. Just because sometimes the auditors

will be a little more forthcoming without
management there. They may be willing to say

things - they often do say things in slÍghtly
different way without management being in the
room.

a. And in connection with the accounting
due diligence call with Sunbeam, do you have any
idea whether management was or was not on the
call?

A. Again, I don't recall whether they
were -- whether it was a call or meeting. I'm
assuming -- you're saying it was a call. So I'll
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1 Lurie
2 assume it was a call. I don't recall if they
3 were on that phone call today. If they were, I
4 don't recall if they were asked to step off.
5 Q. I take it, the accounting due
6 diligence call session is a fairly involved
7 undeftaking?
B A. Fairly involved? I mean,,it's an
9 important session. I don't know what you mean by
10 "fairly ínvolved."
11 a. Well, do you have any sense of how
L2 long it should take or how much time you should
13 spend with the auditor?
t4 A. It varies from transaction to
15 transaction. You know, fifteen minutes would be
16 short. Three hours might be long. In IPOs, it
t7 might be four or five hours. I mean, it varies.
18 a. Do you have any recollection of the
19 length you spent -- length of time you spent on
20 the accounting due díligence call with Sunbeam's
Zl auditors?
22 A. Not today.
23 a. I take it, the length of the call
24 turns on the complexiÇ of the issuer?
25 A. The complexity of the issue¡" the

Page B4

1 Lurie
2 that. I don't remember what the --
3 a. Okay. Does that testimony in any way
4 inform when you would have learned of the sales
5 shortfall at Sunbeam?
6 A. No.
7 Q. Is it safe to assume that you learned
B of it as it was happening?
9 A. I don't even want to venture a guess.
10 Safe to assume? I can't telf you
11 today in 2004 when I learned of potential sales
lZ shortfalls in 1998 in the first quarter ín the
13 midst of an offering. It could have been at any
t4 point in time, and it could have come from a

15 varieÇ of different people.
16 a. Do you think that anyone at Sunbeam
t7 gave you false numbers as to sales in the first
18 quafter of 1998?
19 A. I don't -- I don't have any thoughts
20 about false numbers today. I didn't think they
2l were false back then, certainly.
22 a. Prior to mid-March, did the company
23 say anything in general terms other than that it
24 was doing fine?
25 A. Towho?

Page 83

1 Lurie
2 familiarity that the underwriter and the
3 underwriter's counsel might have with the issuer,
4 whether it was the first or second, third or
5 fourth offering. It varies.
6 Q. You said fífteen minutes is short.
7 Have you ever had a fifteen-minute
B accounting due diligence phone call?
9 A. Yes.
10 a. Is that a common occurrence?
11 A. That's fairly rare that it's that
LZ short.
13 a. Jumping back to the sales shortfall
L4 issue --
15 A. Go right ahead.
16 a. -- you told me earlier today that you
t7 were having early and often conversations with
18 Sunbeam concerning how it was doing in the first
19 quarter?
20 A. Uh-huh.
2I a. And you also testified that those
22 conversations would be specific as to numbers and
23 general as to trends.
24 Do you recall that?
25 A. I recall that, yeah. I recall saying

Page 85

1 Lurie
2 Q. To Morgan Stanley or Davis Polk?

3 A. I don't recall any specific comments
4 that the company made back in 1998 regarding
5 their first quader and how they were doing.
6 Q. So you may have known then, in March
7 t998, that the company was expecting a loss for
B the quarter?
9 A. I may have known a lot of different
10 things. I may have known that it was not a
11 loss. But there could have been other reasons
t2 that it would have been a flat quafter in
13 earnings. There could have been offsetting
14 adjustments. Expenses could have gone down even
15 though sales had gone down. There could have
16 been a lot of different things.
17 a. Did anything happen in the first
18 quader of'98 that caused you to question the
19 candor of Sunbeam's management?
20 A. There was discussions regarding the
2I first quarter. I don't know if we were thinking
22 there were questions. I don't recall any
23 questions we had about the candor of Sunbeam's
24 management. I don't recall what I thought back
25 then about the candor of Sunbeam's management.
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1 Lurie
2 We just inquired regarding the quafter and the
3 full year.
4 Q. And those questions -- the answers to
5 those questions didn't cause you any concern
6 about whether Sunbeam management was being
7 candid?
B A. I don't recall any concerns today
9 that I might have had back then.
10 a. Is it fair to say the underwriter is
11 supposed to have skepticism in dealing with
12 management?
13 A. Absolutely.
14 a. Since March of 1998, have you formed
15 any opinion about the candor of Sunbeam's
16 management you were dealing with?
t7 A. To be honest, other than being told,
18 I haven't thought about Sunbeam too much and
19 Sunbeam's management.
20 a. You did learn that the SEC had sued
2L Al Dunlap and Ron Kersh?
22 A. Absolutely. I had not thought about
23 it.
24 a. You followed the Wall Street Journal
25 afticles --

Lurie
performed?

A. It may have. I do not recall what it
caused me to rethink about what I had done back
in 1998.

a. Did you learn any lessons from
Sunbeam that have informed your practice today?

A. That despite as good a due díligence
as you think you can do -- you don't necessarily
find out -- you do the best you can, but you
don't always find out evefihing that occurred.
And sometimes bad things do occur.

a. And so I take it from your testimony
then that you believe Morgan Stanley did the best
due diligence they could on this transaction?

A. I would think with Davis Polk and
Morgan Stanley doing it, it would have been-- our
due diligence would have been appropriate.

a. By "appropriate," do you mean
thorough?

A. Thorough, complete.
a. We've already touched on briefly

today the press release that issued on March
19th?

A. Okay.
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Lurie
A. Uh-huh.
a. -- on the demise of Sunbeam?
A. Uh-huh.

a. Did that cause you to question
anything that you were told in March of 1998?

A. I don't recall what I would have
thought when I read those adicles. I probably
looked.at the articles and went "wow" and knew
that there was a problem. I don't recall it
doing anything to my thinking about candor at the
time of the offering.

a. When you say you've read the afticles
and knew there was a problem, what do you mean by
that?

A. Well, whatever was in the afticles
about the problems -- I think you mentioned the
word "channel stuffing" before. I think that
became a really significant issue. I think there
was clearly some revenue -- my recollection is
there were revenue recognition issues with
Sunbeam. There may have been others. I remember
there were questions about Mr. Dunlap's resume.

a. And reading that information didn't
cause you to rethink any of the work that you
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1 Lurie
2 Q. And I want to focus for a few minutes
3 on the events that led to the issuance of that
4 press release.
5 A. Okay.
6 Q. Why don't you tell me how it came to
7 pass that Sunbeam issued a press release on March
B 19rh.
9 A. I can't today remember exactly what
10 -- this exact time frame of when and who
11 proposed the press release and how it was put
12 together. There was -- there were phone calls
13 the night of the 18th regarding the quafter -
t4 the sales quarter, how they were, and if they
15 were going to be able to meet their earnings or
16 their revenues, I guess.
17 At some point in time, someone
18 prepared a draft of a press release. I don't
19 recall today if that was prepared by Skadden, by
20 the company, by Morgan Stanley or by us. It most
2l likely have been -- the first draft would have
22 come from Skadden, but I don't recall if they
23 did.
24 a. But the issuance of the press release
25 would be a joint effort?
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1 Lurie
2 A. It would have been a joint discussion
3 of the press release and what should be in the
4 press release, because then you'd have to
5 consider whether the press release -- how it
6 would impact the offering and the offering memo.
7 Q. So Morgan Stanley and Davis Polk had
8 an opportunity to comment on the press release
9 before its issuance --
10 A. I assume we did, yes. I don't recall
11 any comments that we may have made or when we
L2 would have been given the press release to
13 comment on.
14 a. You said that there were phone calls
15 on the night of March l8th?
16 A. Correct.
L7 a. What event animated the phone calls?
18 A. What event? I have - there was --
19 a. Let me phrase it slightly different.
20 Did any event or information cause
2l those phone calls to occur?
22 A. I think it just related to the issue
23 of what the first quafter revenues were going to
24 be. I don't know what event precipitated a
25 specific phone call occurring or what,piece of

1 Lurie
2 Small's offìce, at least the specific phone call
3 I'm recollecting right now. leff Small. I
4 believe Frank Morrison was in that office. Maybe
5 Rich Sandler was ín. I just don't specifically
6 recall him, but maybe he was there.
7 Q. We haven't heard Mr. Small's name yet
B today.
9 A. Okay.
10 a. He is a Davis Polk paftner?
11 A. Yes.
LZ a. And does he have an area of
13 expedise?
t4 A. Corporate and securities.
15 a. How about Frank Morrison?
16 A. He was managing padner at the time,
17 right? In corporate and securities? Wasn't he
18 managing partner back then?
19 MR. WISE: I don't remember.
20 A. I think he may have been managing
2L paftner back then, but he was also corporate
22 securities expert.
23 BY MR. JOHNSON:
24 a. And prior to March 18th, Mr. Small
25 and Mr. Morrison had no involvement in this

Page 92
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1 Lurie
2 information we might have had at any point in
3 time that would have caused us to make a phone
4 call in 1990 -- or have a conference call in
5 1998.
6 Q. So you don't know why it was the l8th
7 as opposed to the 13th --
8 A. I don't know. I couldn't tell you.
9 Q. Do you know how many calls there were
10 on the l8th on the issue of the potential sales
11 shortfall?
12 A. It was one or more.' And I say one or
13 more because I don't know if we -- I don't recall
t4 today whether it was we had first phone calls
15 with Morgan Stanley or first phone calls with
16 Sunbeam, and then they may have dropped; or first
17 Morgan Stanley, and then maybe Sunbeam hooked in
18 and Skadden hooked in, or whether it was a series
19 of phone calls. It was just one or more phone
20 calls that a variety of people were involved in.
2t a. Let's try and get more specific on
22 who was involved in the phone calls.
23 Who from Davis Polk was involved in
24 the March l8th phone calls?
25 A. Myself, Alan Dean. It was in Jeff

1 Lurie
2 transaction --
3 A. I have no recollection of whether
4 they would have been involved earlier.
5 Q. And you don't have any recollection
6 of them, in fact, being involved earlier?
7 A. No,I don't.
B Q. Are Mr. Small and Morrison senior to
9 Mr. Dean?
10 A. Yes.
11 a. And they were on calls with Sunbeam
12 and Skadden as well?
13 A. Again, the phone call or the meeting
L4 in Mr. Small's office, I don't recall if it was
15 one phone call -- one long phone call that people
16 kept coming in and out of the multiple phone
L7 calls. But my recollection, there would have
18 been a variety of different people at different
19 points in time on one or more phone calls.
20 a. Was Heather Stack or Nicole Duncan on
Zl any of the phone calls?
22 A. I do not recall whether Heather and
23 Nicole were involved in those phone calls.
24 a. How about from Morgan Stanley? Who
25 from Morgan Stanley was involved in the March
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1 Lurie
2 18th phone calls?
3 A. The only one -- again' the one I'm
4 thinking of in Mr. Small's office, I know Ruth

5 Porat was on the phone. I do not recall who
6 else. I can presume who might have been. John

7 Tyree, I'm sure,'would have been involved, but I
I don't recall.
9 Q. How about from Sunbeam?

10 A. There would probably have been a
11 variety of people from Sunbeam, some of the
t2 people that you mentioned earlier.
13 a. But not DunlaP?
t4 A. I do not ever recall having been on a
15 phone call with Mr. Dunlap, having met Mr. Dunlap

16 or heard Mr. Dunlap's voice.
17 a. But Kersh?
18 A. Kersh, Fanin.
19 a. Gluck?
20 A. Gluck's name -- I think you said he

2t was controller?
22 a. Risht.
23 A. I don't recall him. He likely might
24 have been. Kersh, Fanin. Uzzi. I think you

25 named another name that would have been on those
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1 Lurie
2 has maintained the privilege. So to the
3 extent that there were phone calls that he
4 can recallwhere people from Sunbeam were
5 present or other third pafties, obviously,
6 he can respond to your question.
7 A. Could you repeat your question? It
8 was specifically with Morgan Stanley, or was ít
9 just generically?
10 BY MR. ]OHNSON:
11 Q: Subject to Mr. Wise's instruction,
12 I'm trying to get you to tell me as much
13 information as you can about what was said on the
14 March l8th phone calls.
15 A. I do not today in 2004 recollect what
16 the specific substance of the discussions were
L7 with anyone, whether it was with Morgan Stanley

18 or with Sunbeam or with -- who am I missing? --
19 Skadden or Arthur Andersen relating to any phone

20 calls that occurred March l8th. I think the
2L general scope of the discussions related to first
22 quafter revenues.
23 a. Was it a crísis situation in any way?

24 A. It was issues. I don't want to
25 necessarily use the term "crisis." But,
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2 phone calls.
3 Q. How about from Skadden?
4 A. Greg Fernicola would have been on as

5 the pañner. Probably Tod Freed. But I don't
6 specifically recall. But if you asked who from
7 their shop would have likely been involved, it
8 would have been at least those two.
9 Q.' Was Andersen on any of those calls?

10 A. I don't recall.
11 a. Anyone else besides the padies we've
12 mentioned?
13 A. Davis Polk, Skadden, Sunbeam and
t4 Morgan Stanley --
15 a. Correct.
16 A. And possibly Andersen. I can't think
17 of anyone else who might have been on those phone

18 calls.
19 a. And tell me in as much detail as you

20 can the substance of those calls.
2I MR. WISE: I'm going to caution the
22 witness that with respect to any calls that
23 were between Davis Polk and Morgan Stanley,

24 that he should be careful not to reveal
25 privileged communications. Morgan Stanley
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obviously, when you're having a phone call like

that there were concerns that people wanted to
understand what was going on and what had
transpired and what the first quader numbers
were going to be.

a. Why would people be interested in

what the first quaÉer numbers were?
A. Well, again, we rnay have had some

disclosure in the prospectus on expectations.
There was clearly -- a public company

would have forecast -- there would be forecast
out on the street of what their first quafter
numbers were going to be. Whether it was
earnings or revenue estímates, I don't know.
This was a conveftible debt offering. So,

obviously, the common stock and where the common

stock was trading, what the value of it is, what
the future expectations for the growth and the
share value of the common stock were obviously

issues that everyone would have considered, if
the expectations out on the street were
significantly different than what possibly would
be happening that quarter or for the year. Those

are things underwriters -- underwriters' counsel,
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1 Lurie
2 the company would be considering.
3 Q. That information could have a
4 negative impact on the ability to complete the
5 transaction?
6 A. Possibly.
7 Q. Was that possibiliÇ discussed?
I A. I do not recall any discussions today
9 about not completing the transactions. They may
10 have occurred; they may have not occurred. I do
11 not recall.
t2 a. Was there any discussion concerning
13 the impact of first quafter peformance on
L4 Sunbeam's ability to close the acquisitions?
15 A. Again, I don't recall whether those
16 discussions occurred or did not occur.
L7 a. Would you be surprised if they díd

18 occur?
19 A. I'm not sure I would be surprised or
20 not surprised. If they occurred, they occurred;
2l if they didn't occur, they didn't occur.
22 a. But the sales situation was
23 sufficiently significant to be a material event?
24 MR. CI-ARE: Object to form.
25 You can answer. :
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1 Lurie
2 the idea?
3 A. I don't recall any resistance. I
4 don't recall any train to say, let's issue it.
5 Q. I assume, given these discussions, it
6 was something that was discussed at some length?
7 A. I would presume there were
8 discussions regarding a press release. I know we
9 d¡d issue a press release --
10 a. Did you later learn that there was
11 resistance to the press release?
LZ A. Did I later learn? I don't recall
13 that there was. I mean, I've been now advised
14 there may have been resistance.
15 a. Who advised you of that?
16 A. I think it was in conversations
17 yesterday that there may have been some, but I'm
18 not sure. I was talking to Bob and Tom, but I
19 don't think I should go any fufther.
20 a. But you never learned from Morgan
2L Stanley and Sunbeam --
22 A. I haven't spoken to Morgan Stanley in

23 years regarding this transaction.
24 a. Let's put aside the years --
25 A. Okay.
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1 Lurie
2 A. It was. ObviouslY, as I said

3 earlier, the first quarter and full year
4 expectations are areas of -- that underwriters
5 and underwriters' counsel will be reviewing
6 through the entire process of an offering. So,

7 yes, changes in expectations, changes in company
B forecasts are things that underwriters want to
9 understand the reasons for.
10 a. And that's --
11 A. If it's a half a penny change versus
12 a ten cent change, you know, some things are
13 material, the size of the company, than others.
t4 I mean, if they're going to be within a range
15 that's out on the street, what can I say?

16 a. But, in essence, you would agree it's
17 important information?
18 A. Absolutely. Underwriters are
19 interested in.
20 a. Whose idea was it to issue a press

2t release?
22 A. I have no recollection from today
23 back in 1998 who said to issue a press release or
24 who wanted to or who didn't want to.
25 a. So you don't recall any resistance to

Page 101

1 Lurie
2 Q. In the days following --
3 A. In the time frame of 1998.
4 Q. We're stafting to talk over each

5 other. So the Couft Reporter is going to wince,
6 if she hasn't already.
7 In the days following the issuance of
B the press release, did you ever learn that
9 Sunbeam was upset about having to issue the press

10 release?
11 A. I don't recall ever having heard or
12 been told by anyone that they were upset.
13 a. Would that fact be of any
t4 significance to you?
15 MR. WISE: What fact?
16 A. That theY were uPset?

L7 BY MR. JOHNSON:
18 a. Yes.
19 A. It might have. I might have raised

20 an eyebrow and tried to understand why they were
2l upset. But I don't know what my thinking was
22 back then. It's one fact in a myriad of things
23 that are going on in an offering that you have to
24 weigh and consider. So how I would have
25 reacted? I can't tell you.
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1 Lurie
2 Q. But it would have been in the mix?
3 A. It would have been in the mix.
4 Q. Do you recali reviewing any documents
5 during the course of the March l8th phone call?
6 A. I recall that there was a sheet of
7 paper, maybe a,couple of sheets of paper, that we
B all had that was sort of the basis on which we
9 were discussing the first quafter numbers.
10 THE VIDEOGMPHER: I'm going to
11 change tape.
t2 MR. JOHNSON: Sure.
13 THE VIDEOGRAPHER: This is 11:45.
14 This completes tape number one.
15 (Recess taken.)
16 THE VIDEOGRAPHER: The time is 12

17 p.m. We're back on the record. This begins
18 tape number two.
19 BY MR. JOHNSON:
20 a. Before the break, we were talking
2l about the March 18th phone calls. And I want to
22 return to that subject.
23 Was there any discussion during the
24 course of those calls concerning Sunbeam's
25 earnings situation for the first quafter of 1998?
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1 Lurie
2 release?
3 A. I'm sorry. Could you repeat that
4 question.
5 Q. Sure. Was there any discussion
6 during any of the March 18th phone calls
7 concerning whether the press release should
B include Sunbeam's actual sales figures for
9 January and February?
10 A. I do not recall any discussion today
11 regarding whether -- about what should be
t2 included in the press release, whether it related
13 to the fírst two months of 1998 or otherwise.
t4 a. As you sit here today, do you have
15 any negative reaction or an idea as to why that
16 information would not be included in the press
L7 release?
18 A. Often you don't want to include just
19 interim monthly numbers, because it doesn't
20 necessarily represent what a full quarter is
2L going to be. Sometimes, depending upon the facts
22 of a given situation, you might include interim
23 by interim, I mean, part of month sales numbers.
24 a. Or part of quafter sales --
25 A. Excuse me. Paft of quarter sales
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2 A. Again, I don't recall any specific
3 discussions that were had that evening. It would
4 have been generally about the first quafter,
5 probably discussions also about the year estimate
6 forecasts.
7 Q. When you say "about the first
B quafterr" do you mean revenue or earnings or one
9 or the other?
10 A. It could have been both.
11 a. You don't remember?
L2 A. I do not recall today.
13 a. Did you know what Sunbeam's earnings
14 situation was as of March l8th for the first
15 quader?
16 A. Did I know then? I probably had an
t7 idea what their earnings for 2002 were -- or
18 excuse me -- 1997. I probably had an idea then
19 what their expectations for both 2000 -- or 1998
20 the full year and probably the first quafter. I
2I have no recollection today what those were.
22 a. Was there any discussion during any
23 of the March l8th phone calls concerning whether
24 Sunbeam's actual sales through the first two
25 months of 1998 should be included in the press
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numbers.

a. So it just depends on the particular
círcumstances?

A. And the facts and everything else
that's going on in the company.

a. Can you think of any facts, as you
sít here today, indicating that it would be
inappropriate to give interim quafter sales
information in the March 19th press release?

A. I'm sorry. Can you repeat that
question again.

a. Sure.
A. It was a little convoluted at the

beginning to the end.

a. I apologize. These questions are
getting longer.

Can you think of any reason why
Sunbeam did not include January and February
sales information in the March 19th press
release?

A. Can I recall any reasons why we did
not include it?

a. Correct.
A. I today don't recall what we said or
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1 Lurie 
Pase 106

2 what the thinking was or the reasons for how the
3 ultimate press release came out or any specific
À )t--.---r---^.-_-_--l:-- -.-L-! -L--.ll -.- -L--.ll ---!r ursLusstuf t5 f cgdf utf tg wf tdt siluutu ut siluutu ilu!
5 be included in 2004. I don't recall what we were
6 thinking back in 1998.
7 Q. I guess here's what I'm letting at.
B You testífied that it may be appropriate to give
9 interím results depending on the circumstance.
10 What I'm getting at, Were there any
11 circumstances that indicated it would be
LZ inappropriate to give that information in this
13 press release?
t4 A. I don't recall, truthfully, what the
15 other circumstances going around the time in
16 March of 1998, middle of March 1998, were of what
17 the thinking would have been and whether we even
18 discussed the question of including the first two
19 -- the specific numbers for the first two
20 months.
2t a. So is it faír to say, then, as you
22 sit here today, you can't think of any reason why
23 that information was not included?
24 A. I can't think of any information
25 today why we would not have includçd it.
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2 Sunbeam's sales in 1998 were staggered during the
3 quafter.
4 Q. Well, why wäs a press release issued
5 at all?
6 A. ï--
7 MR. WISE: To the extent that you
B know.
9 A. I'm trying to recollect. And it's
10 more surmising at this point why it might have
11 been issued.
LZ I think there were questions about
13 whether they would meet it -- let me phrase that
14 differently -- whether they would meet the
15 analysts' expectations what was out on the
16 street. And I think there was a feeling if they
t7 were not going to be within the range. And
18 analysts generally have ranges, first call
19 numbers where what people would look at for
20 earnings or revenues, whatever was out on the
2l street. And if they were not, there was probably
22 a feeling, one, maybe the offering memo needed to
23 include it. And if we wanted to include the
24 information in an offering memo/ which was in a
25 1444, in effect, private placement, we had to get
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2 Q. Why doesn't the press release refer
3 to the earnings situation at Sunbeam?
4 A. It doesn't? I don't recall. I have
5 no -- again, the thinking of what we were going
6 to say in the press release and why we decided to
7 say what was said and who made the ultimate
8 decision to say what was said or that we all
9 agreed upon, I don't recall why it was made the
10 way it was today. I'm sure back in 1998 and '99,
11 maybe even 2000, I could have told you more. But
t2 six years later, the specific thinking is just
13 beyond me at this point. I don't recall.
L4 a. As you sit here today, can you think
15 of any reason why it would be inappropriate to
16 give interim earnings information in the March
17 19th press release?
18 A. In general? Specifically related to
19 Sunbeam? Specifically related to -- I mean,
20 there are a lot of companies that do 85 percent
2l of their sales in the last two weeks of the
22 quafter.
23 a. Do you know whether that's the
24 situation --
25 A. I have no recollection of how
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2 similar information out to the street in
3 general.
4 So to the eÉent you were going to be
5 putting it in an offering memo/ you would also be
6 issuing a press release. That very likely could
7 have been the thinking. I just don't recall
B specifically what it was.
9 Q. So you don't know as a matter of fact
10 whether inclusion of the offering memorandum
11 motivated the issuance of the piess release?
12 A. I don't recall which way, whether it
13 was the issuance of the press release motivated
14 putting it in the offering memo or whether we
15 felt we needed to put something in the offering
16 memo and therefore motivated the press release --
L7 a. And to the extent -
18 A. -- or whether something else even
19 motivated it.
20 a. tò tne extent Sunbeam was not going
2l to make analysts'estimates on earnings, that
22 would also be information that should be in the
23 press release?
24 A. If they didn't think they were going
25 to make the earnings, that might be something you

JAMES M. LURIE, ]UNE 18, 2004

ESQUTRE DEPOSmON SERVICES - CHICAGO
312.782.8087 800.708.8087 FAX312.704.4950

28 (Pages 106 to 109)

16dv-001076



Page 110

1 Lurie
2 would also include. Again, I don't remember what
3 estimates were out on the street. I think we
4 were focused on revenues. But whether we also

5 had earnings estimates for the quafter and for
6 the year, I just don't recall.
7 Q. Can yott think of any reason why you

8 would advise the street that revenue estimates
9 would not be met but not advise them that
10 earnings estimates would not be met?

11 A. I'm sure there are a varietY of
tZ scenarios where you know what's going to happen

13 with revenues but you're not sure what's goíng to
t4 happen with earnings. There could be expense

15 reductions. There could be other things going

16 on.
L7 a. But if You know that earnings
18 estimates are not going to be met, why wouldn't
19 you include that in the same press release?

20 A. If you know. I don't recall what we
2L knew.
22 a. Did you know that the street was

23 expecting Sunbeam to have a profit for the first
24 quater?
25 A. What I knew back then I can't tell

Lurie
to represent?

A. I can tell you what I think this
represents looking at it today. I can't remember
exactly what I might have thought thís
represented back then, but this looks like an
estimate of actual sales for the first two months
of 1998. It says, 'lanuary consolidated,
February consolidated net sales actual." And
then there appears to be some interim
international sale numbers for the first 15 days
of March and some forecasted international sales
through the rest of March, actual domestic sales

for the first 17 days of March. And then I guess

open orders is probably forecasted sales for the
remainder of March or through -- I guess the
remainder of March.

a. What does the potential orders
represent?

A. Those look like to me would mean they
were orders that are possibly coming in but
haven't yet been booked by the company. They
haven't received a formal sales order yet from
any of these listed companies.

a. When you say they haven't received
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you. I don't recall what we thought, what I knew

back then of what the expectations on the street
for the first quafter of 1998 were.

a. I want to show you what's been marked
previously as Exhibit 16, Mr. Lurie, Exhibit 16,

the document that you mentioned that was

discussed during the March 18th phone call.

A. This looks like the document. It
seems to be the document, but I don't recall

specifically today what was on the document. But

this does look like something we would have
looked at.

a. And do you see the handwriting in the
upper right corner: "Ruthr" "Alanr" "David"?

A. "Ruthr" "Alanr" "Davidr" okay.

a. Do you know who those are?

A. Ruth, i presume, is Ruth Porat.
Allen, I presume, is Alan Dean. Because that's
his phone number. And David .- I'm not sure who
David is.

You're not going to tell me?

a. It's David Fanin.
A. Okay.

a. What díd you understand this document

15
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20
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2 the formal sales order, do you know whether
3 there's been any discussion with respect to any
4 of these accounts with respect to any orders in

5 the last 12 days of the quader?
6 A. I'm sorry. Can You rePeat the
7 question again? Because --
B Q. Sure. Actually, I'll have her read
9 this one.
10 (Record read.)
11 (Interruption at the door.)
t2 (Record read.)
13 A. Are you asking me did I have anY

t4 discussions regarding these accounts? Did I
15 speak to these accounts? Did anyone speak to
16 these accounts?
L7 BY MR. JOHNSON:
18 a. All of those questions.
19 A. I do not recall any specific
20 discussions that I had or that anyone else had

2t with any of these, let's say, 15, 18 companies
22 (indicating). I don't recall any specific
23 discussions we had on the phone in March l8th of
24 1998 regarding any of these specific companies
25 and order numbers that are listed under potential
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1 Lurie
2 orders.
3 I do know we were discussing them,
4 but I don't recall what was said. I don't know
5 whether there were ever any actual calls in the
6 last 12 days of the quarter with any of these
7 entities by - certainly, I do not recall having
B those phone calls. I don't believe anyone, to my
9 knowledge, from Davis Polk had them. Whether
10 Morgan Stanley in the last 12 days of the quarter
11 spoke to any of these companies, I don't know if
L2 they did. I don't know if Sunbeam, spoke to any
13 of these companies. I don't recall.
14 a. Do you have any view as to whether it
15 would be appropriate to contact those customers
16 to see what theír plans would be for the last 12
L7 days of the quarter?
18 A. It's something that would often be
19 done. But, again, it really depends on facts of
20 a given situation. For example -- I mean, we
2L could have been told or we could have known
22 through prior other due diligence that Home Depot
23 puts in their biggest order in the last 12 days
24 of the quatter. And we might have had evidence.
25 I don't know if we had any of this. EUt there

1 Lurie
2 Q. So this sheet would indicate that if
3 all of the potential orders are obtained, and if
4 the international net sales forecast is met, the
5 company would beat the first quafter of '97?
6 A. Would be slightly above the first
7 quafter of '97, it looks like.
8 Q. But would be below the street
9 estimates?
10 A. Correct.
11 a. Was there any discussion on March 18
t2, concerning whether the company could, in fact,
13 still beat the street estimates in the first
14 quafter of '98?
15 A. There may have been in 2004. I don't
16 today recall what those discussions -- I wish I
L7 could give you more, but I just don't recall what
18 those discussions in 1998, March 18th or 17th or
19 22nd, regarding first quafter numbers.
20 a. But you would agree with me that
2l Exhibit 16 does not illustrate any way for the
22 company to meet street estimates for the first
23 quafter of '98?
24 A. It clearly -- based on the buildup to
25 the254.7, ifs clearly below the low. So it
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2 are a myriad of facts with every one of these
3 that would lead us to make one decision versus
4 another decísion. I just don't recall what
5 transpired during these phone calls or in the
6 days after the phone calls or the days before the
7 phone calls with regard to these companies and
B these potential orders.
9 Q. This sheet is designed to show how
10 the company can make $254.7 million in revenues
11 for the first quarter?
LZ A. Uh-huh. That's what it looks like.
13 That's the subtotal, I presume.
L4 a. And that was below the street
15 estimates, wasn't it?
16 A. If the next lines down appear to be
L7 where it says -- the handwriting looks like it
18 says, "low and high." Those look like the street
19 estimates between 167 and 193 for revenues --
20 MR. WISE: 267 and293.
2L THE WITNESS: What did I say?
22 A. 267 and 293. And then the last line
23 looks like what the first quader of 1997 was,
24 which says 253.5.
25 BY MR. JOHNSON:
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2 would look like there was nothing on this sheet
3 that would indicate they could beat it. Whether
4 there was other information provided us in 1998
5 that led us to believe that254.7 was low, I
6 don't recall. There may have been.
7 Q. You just don't know?
8 A. I just don't recall.
9 Q. Was there any discussion on March
10 18th concerníng the company's ability to obtain
11 orders and ship product in the amount of $86
LZ million ín the last 12 days of the quafter?
13 A. Again, there may have been; there may
14 not have been. I don't recall the substance of
15 the discussions that related to this
16 (indicating), which, I believe, was the subject
L7 of the March l8th phone call in Mr. Small's
18 office that we were talking about before. But I
19 don't remember the specifics of who said what,
20 what questions were asked. I'm sure there were a

2t lot of questions that were asked. I just don't
22 recallwhat they were.
23 a. So you don't recall whether there was
24 any discussion about the company's physical
25 ability to ship this much product in this time
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Lurie
period?

A. I do not recall if we had those. We
may have. We may have looked into a variety of
different questions. I don't know if it's a

shípping issue, a manufacturing issue. It could
have been a variety of issues.

a. The last item in the potential
buildup shows $10.4 million for "other"?

A. Yup.

a. Was there any discussion about
entities that would comprise the "other"
category?

A. I do not recall what we discussed
regarding the "other" category.

a. Was there any discussion or
skepticism as to whether the "other" category
would exceed Wal-Maft's purchases?

A. Would exceed the 10.4 -- where is

Wal-Mart? Oh, it's up -- the 9.4? I don't
recall any relationship between Wal-Maft and the
other category. There may be; there may not be.

a. You don't remember any skepticísm on
that issue?

A. I don't remember the specifics of the
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1 Lurie
2 concerning Sunbeam's first quafter sales
3 situation with either of those banks?
4 A. I don't know what -- I presume they
5 did. But I have no knowledge of what sharing and
6 what information and what discussions transpired
7 between Morgan Stanley and the other two banks
B that you mentíoned.
9 Q. Why do you assume that they did?
10 A. Because they were normal discussions
11 that would go on between an arranger and the
L2 other bank. I mean, there is an information
13 flow between them, just like there's an
L4 information flow if you have comanagers of an
15 offering.
16 a. So any impoftant information would be
t7 shared?
18 A. Normally, yeah.
19 a. Do you recall how the street reacted
20 to the March 19th press release?
7l A. I do not recall today how the street
22 reacted.
23 a. Obviously, the reaction was not
24 significant enough to impair the closing of the
25 conveftible offering; is that correct?
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1 Lurie
2 phone call. I mean, we would have had a long
3 discussion. What we would have discussed and
4 responses that the company gave, whatever they
5 were got us comfoftable.
6 Q. At any point in the first quarter of
7 '98, did Morgan Stanley share Sunbeam's sales
I information with any other banks?
9 A. I have no idea. I have no
10 recollection of that. I wouldn't necessaríly
11 know. When you say "other bank," you mean
tZ another investment bank or --
13 a. Well, I'll give you a more specific
L4 question.
15 Did you understand that other banks
16 were participating in the senior credit facility?
17 A. I think I was told, yeah. I mean,
18 senior credit facility, I don't recollect that,
19 that Morgan Stanley was providing the whole
20 thing. So there may have been other banks --
2t a. I'll tell you, it was First Union and
22 Bank of America.
23 A. Okay.
24 a. Do you have any reason to believe
25 that Morgan Stanley shared any information

Paqe 121

Lurie
A. I'm sorry. The market reaction was

not --
a. -- sufficiently dramatic to impair

your ability to close the conveftible offering?
A. I don't know if there's a necessary

relationship between the two, but we closed the
offering.

a. You didn't delay the offering, even?
A. I don't believe we delayed the

offering.
a. Was the subject of delaying the

offering discussed at any point?
A. Today, I cannot recall any

discussions on that. There may have been. I
don't recall today.

a. When you say "there may have been" --
A. Well, there may have been or there

may not have been. I just don't recall.

a. I'll show you what's been marked as
Exhibit 14 previously.

A. Okay.

a. ExhibÍt 14 is the March 19th press
release that we've been discussing?

A. It appears to be, yeah.
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1 Lurie
2 Q. You would agree with me that the
3 press release indicates that Sunbeam may still
4 meet first quarter '98 street estimates in

5 revenue?
6 A. May still?
7 Q. Correct.
8 A. Well, it's expected to be lower. So

9 I guess there's -- it's possible the net sales
10 would be lower. So, yeah, they could maybe still
11 meet it. But they're saying their reading is

12 it's going to be lower than the estimates that
13 were on the street.
L4 a. Well, if you look at midway through
15 the first paragraph it says, '!the shortfall from
16 analysts' estimates, if any, would be due to" --
t7 A. Yeah. I mean, there is still a
18 possibility they'll be within the range.
19 a. What's the basis for that statement?
20 A. Today, I recall nothing about the
2l discussions that would have led to that statement
22 or how the statement -- this press release got
23 prepared, I'm sure we had a basis for belief
24 back then. This, I believe, did go into the
25 offering memo. We would have wanted to be

Page L24

1 Lurie
2 A. Again, as I said before, I do not
3 recall anyone calling these customers. That may
4 have been done; they may not have been done. We
5 may have been able to see the -- what their
6 earlier patterns of buying were, but I don't
7 recall what we did in 1998.
I Q. Was there any -- strike that.
9 Does this press release indicate --
10 strike that too.
11 Did you have drafts of comfoft
lZ letters from Andersen when this press release was
13 issued?
t4 A. I resume we did. But I don't recall
15 when we received the drafts. I mean, there was
16 an indication, I believe, in the letter earlier
L7 that I was supposed to get a draft on March 9, I
18 think it said. I don't remember if I actually
19 received one March 9.
20 a. I'm going to give you something we
21 marked previously as CPH 110.
22 Does Exhibit 110 appear to be a draft
23 comfoft letter to Morgan Stanley in connection
24 with the convertible debt offering?
25 A. It appears to be a draft of a comfoft
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1 Lurie
2 comfoftable with the statements. So we would
3 have done due diligence. That was probably paft
4 of the phone call.
5 I mean, I'm looking at the language
6 here. I'm assuming there were discussions in the
7 phone callthat led us to be comfortable with the
B inventory management and other pattern issues
9 that this was the statement we were comfortable
10 in disclosing and putting in an offering memo.
11 But today I can't tell you what the basis was
LZ from what we knew in 1998.
13 a. Can you tell me what diligence was
L4 pedormed to get comfortable with those
15 statements?
16 A. Today, no. Other than I know we had
L7 at least one or more phone calls on the night of
18 the l8th. There were probably a variety of other
19 things going on, phone calls, discussions, either
20 internally with the company. There may have been
2L other pieces of information that we had that back
22 this up that I don't recalltoday (indic¿ting).
23 a. But other than a conversation with
24 senior management, you can't tell me any specific
25 diligence that was pedormed?
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letter addressed to Morgan Stanley.

a. And the fax header shows a date ol"

March 17, 1998.
Do you see that?

A. I do see that.
a. Does that refresh your memory in any

way as to when you received the drafts of the
comfo¡t letter?

A. No, it doesn't at all. But if you
look -- continue, it's a 561 fax. I don't know
who this came to. I don't know if I received
this. 561 is South Florida. So I presume it's
either Sunbeam's or Afthur Andersen's office down
there. Whether it was sent to me, I can't tell.
Whether I saw this specific draft, I have no
idea.

a. This is sent, as it notes at the top,
"for discussion purposes only."

Do you see that?
A. Yup.

a. Is that a customary header for draft
cover letters?

A. Some don't put the bold headings.
Some just have the draft paragraph. Accountants
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1 Lurie
2 have different ways they handle it. Some say for
3 what this says; others don't.
4 Q. So your testimony is that while you

5 think you had a draft of the comfoft letter
6 before the press release, you don't know that for
7 sure; and you don't know when you had this draft,
B Exhibit 110. Is that correct?
9 A. That's correct.
10 a. If you look at the third page of the
11 comfort letter, the draft comfort letter, Exhibit
L2 CPH 110, there is handwriting at the bottom that
13 says, "we had fire sale of inventory"?
t4 A. Yup.
15 a. Do you know what that refers to?
16 A. I can guess. I have no idea. At
17 some point in time, there was an inventory fire
18 sale that means.
19 a. Is that an explanation as to why
20 first quader'98 revenues were low?
2L A. It could. I have absolutely no idea
22 who wrote this or what theír reasons for it.
23 Maybe that there was sales were made in the first
24 quarter as part --
25 MR. WISE: You don't need to
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1 Lurie
2 potential effect of early buy programs. When I
3 first heard of the concept of early buy programs
4 in the course of the offering, I have no
5 recollection today.
6 Q. Was there any discussion about
7 including in the March 19th press release that
B sales had been accelerated into the foutth
9 quarter of L997?
10 A. Again, I do not recall what the
11 discussions relating to including or excluding
tZ information in that press release were. I don't
13 recall today what those discussíons in '98 were.
14 a. Does the acceleration of sales into
15 the foufth quarter of '97 raise any concerns
16 about the qualiÇ of 1997 earnings or revenue?
17 A. The quality of L997?
18 a. Correct.
19 A. I'm not even quite sure what you're
20 gettíng at. But I can't -- I don't know how to
2l respond to that.
22 a. Let me try and rephrase it, then.
23 Does information indicating sales had
24 been accelerated into the fourth quafter of '97
25 raise any conçerns about the sustainabilíty of

Page t27

1 Lurie
2 speculate. You testified you don't know
3 what they meant.
4 THE WITNESS: OkaY.

5 BY MR. JOHNSON:
6 Q. i wonder if You could look at the
7 Paragraph 6(b) for me, which is on Page 4 of the
B draft comfoft letter.
9 A. Uh-huh.
10 a. 6(b) indicates that revenues in the
11 first quader of '98 decreased primarily due to a
tZ program that accelerated sales in the foutth
13 quarter of '97.
L4 Do you see that?
15 A. Yup.
16 a. Was that news to You when You
t7 received a draft comfoft letter?
18 MR. WISE: He hasn't testified that
19 he received this draft comfott letter.
20 BY MR. JOHNSON:
2t a. When was the first time, if ever,
22 that you heard that Sunbeam had accelerated sales

23 into the fourth quader of '97?
24 A. I belíeve there was disclosure in the
25 prospectus about their early buy programs and the
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the company's revenue pefformance?

A. It raises due diligence questions
that you're going to ask, sure. If you have
early buy programs, what the meaning of it is how
they're impacted, what impact they may have had

in previous early buy programs on revenues. I
mean, again, it's one íssue in the overall
context that you have to take into account.

a. So you would say it's a potentially
significant fact?

A. A potential fact that I'd certainly
want to -- I'm not going to try to quantify it.
I'm just going to say it's something you
certainly might want to look into and have
further discussions on it.

a. By the way, the last page of the
press release --

A. Of the press release?

a. -- Exhibit 14, índicates that
statements in the press release -- cedain
statements are forward-looking statements.

What's the significance of that?
A. Of, well, the significance of the

word "forward-looking statements," whatever?
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1 Lurie
2 Q. The significance of fonruard-looking
3 statement.
4 A. Because it's in the mídclle of a
5 quafter, you're giving estimates about what your
6 expectations are for a quarter. It,is for the
7 full quarter. That is a forward-looking
B statement.
9 Q. Does that relieve any obligation to
10 provide fair and accurate information?
11 A. No.
12 a. Did -- in the days following the
13 issuance of the press release, Exhibit L4, did
14 you ever hear any comments to the effect that
15 lawyers made the company do it?
16 A. I don't recall ever hearing those
17 comments, but I don't recall any comments
18 regarding the press release after it was íssued.
19 a. You never heard any effott by Sunbeam
20 to downplay the significance of the press
2l release?
22 A. I don't recall any efforts by anyone,
23 Sunbeam or otherwise, the downplay, up-play of
24 the press release.
25 a. Would the efforts by the company to
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2 the final letter being signed and delivered to
3 you by hand?
4 A. No, I do not. It may have been. But
5 I don't recall if it did or whether it didn't.
6 Q. Or when it did, for that matter?
7 A. When -- no. I don't recall.
B Generally, it would have been the day of pricing.
9 Q. And that was March 19th?
10 A. That's my recollection. Correct.
11 a. I assume you've seen many comfoft
LZ letters in your career?
13 A. Yes.
14 a. Is there anything about this comfoft
15 letter that is out of the ordinary?
16 A. Are you going to give me 10, 15
17- minutes to review it?
18 a. Sure.
19 A. Do you want to point me to anything?
20 a. I'm asking: Based on your
2l experience, is there anything about it that is
22 out of the ordinary?
23 A. The Page 3 at the top, I wouldn't
24 necessarily say out of the ordinary, but there
25 were notations of it, an interim period,
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2 downplay the signifìcance of the press release
3 concem you in any way?
4 A. I guess I might have wanted to
5 understand what their thinking was and what they
6 were doing. I mean, I don't know how they were
7 downplaying the significance of the press
8 release. I don't know what they did or didn't
9 do.
10 a. But, again, depending on the
11 circumstances, that may be an issue that concerns
LZ you?
13 A. Of all the facts that we had at the
L4 time, it's something that we might have looked
15 into or tried to understand.
16 a. This has been marked previously as
t7 Exhibit 17. Mr. Lurie, Exhibit 17 is the March
18 19th comfort letter that was presented to you; is
19 that correct?
20 A. This is -- appears to be a signed
2I copy of the final comfot letter provided by
22 Arthur Andersen to Morgan Stanley. Whether this
23 was, quote, presented to me, an actualsigned
24 copy, I don't recall.
25 Q. So you don't have any recollection of
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2 shareholder's equity had decreased as well as
3 long term debt havíng increased.
4 The next paragraph, 5(a). the numbers
5 in 5(a). Then in 5(b), there is an indication
6 that net sales for the two months of 1998 were
7 below the period -- the corresponding period of
8 1997 as well as a net income going from a gain, a
9 net íncome from Iast year to a net loss this
10 year.
11 So those are clearly -- you know,
t2 those are clearly somewhat out of the ordinary
13 disclosures that you would be looking into.
L4 Do you want me to continue? Is there
15 anything further?
16 a. Let's focus on 6(b). We looked at an
t7 earlier draft of that?
18 A. 6(b)?
19 a. Correct.
20 A. Okay. That's the next page.
2L a. Is there anything out of the ordinary
22 about Paragraph 6(b)?
23 A. It's an explanation. I can't tell
24 you today if I thought it was out of the
25 ordinary. There is the early buy program
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2 reference. I don't recall if the next sentence
3 was in the earlier version of the document that
4 you showed me before -- of this document that you

5 showed me before.
6 Okay. There is this additional
7 sentence regarding -- somewhat out of the
B ordinary, I'm using that -- nonrecurring Januaty
9 of 1997 sales of excess ínventory.
10 And then there is the compensation
11 charge discussion. Again, I'd have to go back

LZ and look to see if it was in the earlier version.

13 a. And I'm going to ask the same
14 question about 6(c).
15 A. 6(c)? It's showing that now
16 throughout the first two full months of '97, that
17 net sales continue to be down, I guess, the
18 first.
19 a. So 6(c) says that through the first
20 two months of '98, the company's sales are at
2l half of what they were in the prior period?

22 A. Correct.
23 a. Was that an out-of-the-ordinary
24 revelation to You?
25 A, I have no recollection today of what
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from the days beforehand.

a. So you can't recall any specific
reaction to the comfort letters --

A. Yes.

a. -- as opposed to other information?
A. I cannot recall any specific reaction

to thís comfort letter (indicating).

a. This letter is addressed to Morgan
Stanley.

Why is that?
A. The unden¡¡riter -- the comfoft letter

is always addressed to the underwriter.
a. Why is it always addressed to the

underwriter?
A. That's what FAS, now 110, says. It's

FAS 72. It's addressed to someone with a due
diligence obligation. Morgan Stanley had to give
them a representation letter. They had a due
diligence obligation. So...

a. And did Morgan Stanley give this
letter -- this comfort letter, Exhibit 17, to
anyone besídes Davis Polk?

A. I have no idea who Morgan Stanley
would have given this to. I have no recall of
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2 -- when I first would have received thís. But

3 if this came the 19th, this (índicating) is

4 subsequent to having had conversations regarding

5 Exhibit 16 (indicating). So I -- at least if the
6 timing of these came in accordance with what we

7 have been discussing, that this was the 18th and

8 this was the 19th (indicating), we would have had

9 more detailed information based on what Exhibit
10 16 and the discussions that related to that'
11 And I believe -- I'm just curious --

tZ the 72 million is what is shown for this list
13 (indicating) is what actually occurred. So this
t4 is a more recent version.
15 a. So it was not news to You that
16 Sunbeam's sales were running at half for the
L7 first two months of '98 over '97?

18 A. I'm assuming, given the timing, that
19 by the time I had received this, we had already

20 received that (indicating). So we knew there
2l were some discussions that we had the night
22 before regarding first quarter sales. So getting

23 this delívered to me, if it was delivered to me,

24 or seeing a copy of this on the 19th would not
25 necessarily have surprised me, given what we knew
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any discussion of who they should or should not
have given it to. I don't recall giving it to
anyone. I don't remember íf Morgan Stanley gave

it to me or I gave it Morgan Stanley. A signed
copy is what I'm getting at.

a. Well, you have no reason to believe
that Morgan Stanley and Davis Polk lacked copies
of the signed comfort letter?

A. I have no reason to believe that we
did not have a signed comfoft letter.

a. The first page of the comfoft letter,
Exhibit 17, indicates the offering memorandum is

for --
A. -- two billion.

a. -- two billion, foufteen million.
Did the size of that offering

increase at any point in time?
A. Apparently it did. I had forgotten

that. But when I saw the original offering memo
and the final, it had increased. Yes, there had
been an increase in the offering size.

a. How did that come about?
A. I have no -- I apologize. I have no

recollection today of when we were advised, how
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2 or why we were adv¡sed it was increasing.
3 Q. Do you recall the convertible portion
4 of the offering increased while the senior credit
5 facility decreased?
6 A. I have no recollection ollthe two
7 being tied or how that all transpired.
8 Q. Or when it transpired?
9 A. Or when it transpired.
10 a. Or why it transpired?
11 A. Or why it transpired.
t2 a. You mentioned already today that you
13 were at the printer for the fínal printing of the
14 offeringmemorandum?
15 A. Yes.
16 a. And that was on March 19th?
L7 A. I believe so. That's correct.
18 a. Who was at the printer?
19 A. I have to be honest. I don't
20 recall. I remember one or two people from Arthur
2l Andersen were there. At some point there must
22 have been one or more people from Skadden. I
23 don't remember who it was.
24 Morgan Stanley would have either been
25 there in the beginning, or someone from Morgan
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recall.

a. And Morgan Stanley?
A. I don't recall how many.

a. And this was on the evening of March
19th; is that correct?

A. Yes.

a. And was there any decision about
whether the March 19th press release should be
included verbatim in the offering memorandum?

A. At the printers?

a. Yes.
A. I have no recollection of any

discussions relating to that.

a. Did anyone from Andersen advise you,
or anyone from Morgan Stanley, that the press

release should not be included verbatim in the
offeríng memorandum?

A. I have no recollection of any
discussions relating to the press release at all

at the printers the night of the 19th.

a. The press release did end up verbatim
in the offering memorandum?

A. That's my recollection, yes.

a. How did that come to pass?
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Stanley, most likely John Tyree or someone else,
would have been there at some point during the
evening. When they actually got there, I do not
recall. They would have normally always been at
the printer. So that's four main players. I do
not recallthat anyone from Sunbeam, you know,
the management themselves, were at the printer.

a. And other than you being there
yourself, you can't specifically identify any
other person who was there?

A. I can't remember if Alan Dean or
Heather Stack from Davis Polk were there. I know
I was there.

a. And I think you said a couple of
people from Andersen?

A. I have a vague recollection there
were two people from Arthur Andersen that were
there.

a. Males or females?
A. I think there were only males on the

transaction. So I'm going to say males.

a. How about Skadden? How many people
from Skadden?

A. I don't recall. I'm sorry. I don't
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A. I -- was agreed to be put in. I

don't remember who we discussed it with, how it
was discussed, but there was a consensus and a

general understanding it would go in the offering
memo.

a. So there was a consensus. You don't
recall any dissent?

A. Absolutely, no. I don't recall any
dissent by anyone.

a. Was there any heated discussion of
any nature at the printer?

A. Heated discussion?

a. Yes.
A. Absolutely not. Not that I recall.

It was, to my recollection, a very -- it was a

very normal, uneventful evening at the printers
until you were there between 2 and 5 a.m. in the
morning.

a. There was nothing uneventful about
this printing?

A. Nothing eventful. It was totally
uneventful.

a. Totally uneventful, okay.
Did anyone use any profanity?
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A. ProfanitY?

a. Yes.
A. Not that I recall.

a. Did Mr. TYree get uPset about

anything?
Not thàt I recall.
Did you?
Not that I recall.
Was anyone uPset about anYthing?
If there was someone upset, I think I

would -- or if there was profanity being used or
if it was an eventful evening, I think I would
have remembered. This was a very -- to my
recollection, it was very uneventful. I don't
remember anything going on other than making sure

the numbers got in and it got printed properly.

a. So you have no recollection of anyone

from Andersen saying that everyone in the room
would get sued if Sunbeam didn't make its numbers
in the first quarter?

A. I have no recollection of that
comment. Someone from Andersen saying that or
anyone else saying that, I don't remember.

a. Did anyone voice skepticism about
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whether Dunlap had truly turned Sunbeam around?

A. I do not recall any discussions about
that back in March 19th or l8th or 22nd of 1998.

a. Did anyone from Andersen indicate

that Andersen was going to send personnel to all

of Sunbeam's shipping docks to monitor the
quader close?

A. No. I don't recallthat anyone -- I
don't recall ever being told that Andersen was
going to do that.

a. Did anyone expla¡n that ceftain
personnel within Sunbeam objected to the
inclusion of the press release in the offering
memorandum?

A. Did anyone from Andersen say that
people from Sunbeam --

a. Let's start even broader than that.
A. Okay.

a. Did you hear from anYone at the
printer that there were Sunbeam personnel who

objected to the inclusion of the press release in

the offering memorandum?
A. I do not recall anY discussions

relating to anyone objecting or anyone

t4
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questioning putting the press release into the
offering memo. There was probably just someone

said it's going in the offering memo.

a. Did anyone voice skepticism about the
company's ability to exceed first quafter '97

revenue results?
A. I do not recall any discussions

relating to that at the printer that night.

a. If Andersen told you that it was
skeptical that the company could make the fírst
quafter'97 numbers in the first quaÉer of '98,

would that cause you any concern?
A. If they had told me that, it was

ceftainly something that I would have questioned

them fufther on to see what information and what
concerns they had. It probably -- if it was

serious enough from their mind, I probably would

have picked up the call [sic] and called Alan
Dean or other people at Davis Polk. But I don't
recall any discussions, anyone saying anything
like that. But, again, in the whole mix of
things, yeah, that might be something that you

would look into.

a. How about if you heard that ceftain
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2 Sunbeam personnel objected to including the press

3 release in the offering memorandum? Is that
4 something that would have been significant to
5 you?
6 A. It depends upon why, the reason for
7 the objection, what their concern was. I mean,

B again, yes, as an individual, it's something that
9 I might have questioned. But you have to give me

10 more of the facts that relate to what was going

11 on the night of the 19th or the evening of the
LZ 18th, I guess, whatever daY it was.

13 a. And if you had heard that Andersen

14 doubted whether Dunlap had really turned Sunbeam

15 around, if you had heard that at the printer,

16 would that be something that you would want to
17 investigate fudher?
18 A. Again, it depends what the context
19 was, what they were saying with those words.
20 You're asking me to speculate what we were all

2t thinking and what we all knew at the time and

22 what due diligence we had done to get
23 comfodable.
24 a. So it's possible, if Andersen told
25 you they didn't believe the turnaround was
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2 A. That I can't remember anything out of

3 the ordinary. But that likely means that if
4 something out of the ordinary happened, that I
5 probably would have remembered it.
6 THE WITNESS: Can I ask that we take

7 a break? My wife is trying to reach me

8 about a room for mY daughter --
9 MR. JOHNSON: Sure.

10 THE WITNESS: - at law school for
11 next year.
L2' THE VIDEOGMPHER: The time is

13 12257. We're going off the record.

t4 (Luncheon recess taken.)
15 AFTERNOON SESSION
16 (1:42 P.m.)
L7 THE VIDEOGRAPHER: The time is L:42.

18 We're back on the record.
19 JAMES M. LURIE,
20 resumed, having been previously duly sworn'
2I was examined and testified further as

22 follows:
23 EXAMINATION (Cont'd.) BY

24 MR. JOHNSON:
25 a. Mr. Lurie, on our break I gave you an
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authentic, that wouldn't have mattered to you?

A. Using those words, it's ProbablY
something that would have raised some eyebrows.

And I might have asked some more questions and

looked ínto it. Depending on who said it, I
might have wanted to speak to more senior people

or have Alan or others at Davis Polk or Morgan

Stanley speak to more senior people. There's a
lot of things that I can speculate today of what
I might have done, but I just don't recall any of
this occurring.

a. In connection with either the press

release or the offering memorandum, was there any
discussion about issuing a release that simply

stated that the company would not meet the street
estimates for the company revenue?

A. There nay have been -- again, I
apologize. I do not recall the specific
discussions relating to the content or what the
wording of the press release would be' All I can

tell you, you showed me what appears to be the
press release. I assume it's the press release.

We somehow reached the conclusion,as a group that
this would be the press release. The'basis for
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2 exhibit marked CPH Exhibit 114 to review.
3 Have You had a chance to look at
4 that?
5 A. Yes.
6 Q. And this is a letter from Lawrence

7 Bornstein to the files dated March 31, 1998'

B Do You see that?
9 A. Yes.
10 a. And this memorandum concerns events

11 at the printer on March 19, 1998; is that
tZ correct?
13 A. That's what it purports to discuss'

t4 a. Does this memorandum, Exhibit 114,

15 refresh your memory in any way about any of the
16 events that happened at the printer?

17 A. What's in here does not refresh my

18 recollection, and what's in here is news to me.

19 a. What's in Exhibit 114, is it
20 inconsistent with your recollection?
2t A. My recollection, it was a very
22 uneventful meeting at the printer. I do not
23 remember any of -- no specific recollection of
24 any of the discussions that he refers to here in

25 this memo. I -- he says, "Mr. Tyree and Mr.
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determining the words in there, I can't tell you

today.
a. Although Andersen was not involved in

the press release issuance?
A. I have absolutely no idea if that's

the case. They may have been involved. They may
have seen it early. The more senior people at
Andersen -- I forgot the name of the gentlemen

you mentioned before -- may have seen it before'
Whether the two younger people from Andersen had

seen it, I just don't know.

a. Can you remember anYthing that
happened at the press release that is a specific

event -- excuse me -- anything that happened at
the printer that is a specific event?

A. Anything that happened at the printer

that's a specific event? No. I mean, it was an

uneventful evening.
a. So as you sit here todaY, You don't

remember nothing out of the ordinary?
A. Nothing out of the ordinary.

a. Does that mean that nothíng out of
the ordinary happened or that you can't remember
anything out of the ordinary?
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1 Lurie
2 Lurie were very upset." I have no recollection
3 of there being any upset. It being uneventful
4 and cordial is my recollection of the meeting at
5 the printers.
6 Q. Is it possible that your recollection
7 six years later is mistaken?
B A. I don't want to say it's mistaken. I
9 would think, íf this was an event, something
10 transpired that would have suggested that I was
11 upset, it is probably something that I would have
L2 remembered.
13 a. So are you saying that
14 Mr. Bornstein's memo prepared or dated 12 days or
15 so after the event is incorrect?
16 A. I have no recollection of any of what
L7 he says here occurring. And I certainly do not
18 remember any díscussions about or me being upset.
19 I have no knowledge of him talking to any of
20 these other people. But I've read the memo, and
2I it was interesting reading in places, but --
22 a. Is it possible that the memo is

23 correct?
24 A. I have no way of knowing what his
25 thinking of what transpired that evening were or
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2 C-an you identify Exhibit 216 for the
3 record.
4 A. It's a letter from, it looks like --
5 who's it from? -- from Adrian Deitz, who is an
6 attorney at Skadden, to Alan Dean, myself, the
7 Davis Polk team, John Tyree of Morgan Stanley,
B attaching the draft of a purchase agreement with
9 their comments, "their" being Skadden and
10 Sunbeam's comments on the purchase agreement'
11 a. I wonder if you could look at
LZ subparagraph (l), which appears on Page 4 of the
13 draft. And that's the Bates page CPH 0632913.
t4 A. Page 4, you said, correct?
15 a. Correct.
16 A. Okay.
17 a. In subparagraph (l), there is a
18 handwritten notation deleting the phrase "or any
19 development involving a prospective material
20 adverse change."
21 Do you see that?
22 A. Yes, I do.
23 a. Do you have any understanding as to
24 why Sunbeam or Skadden was proposing deleting
25 that phrase?
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2 what his recollection was or what he thought was
3 going on that níght.
4 Q. So it is possible that this is

5 Mr. Bornstein's recollection?
6 A. This is obviously what he wrote
7 down. That is all I can tell you. This ís words
B that he put on this piece of paper. I don't know
9 what his thinking was or why he phrased it the
10 way he did.
11 a. And you have no reason to believe
t2 that Mr. Bornstein was making this up?
13 A. I don't want to criticize
L4 Mr. Bornstein at all. I don't want to question
15 Mr. Bornstein at all. There are things in here
16 that I just have no recollection. And I think I
17 would. It didn't happen.
18 a. Were you involved in preparing the
19 purchase agreement whereby Morgan Stanley
20 purchased the convertible offering from Sunbeam?
2l A. I would have probably -- I think I
22 was the primary draftsman of the purchase

23 agreement, correct.
24 a. I want to show you a draft of that,
25 if I could, previously marked as Exhibit 216.
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2 A. Because every issuer and every
3 issuer's counsel proposes to delete that phrase.

4 Q. And why is that?
5 A. It's prospective, forward-looking,
6 and they think it's too generic. And there may
7 be other references in this document to prospects

B and prospective. What does that mean? It is a

9 standard comment from underwriters -- to
10 underwriters' counselfrom issuers and their
11 counsel.
t2 a. And there is obviously a bit of humor
13 associated with that?
14 A. I saw it crossed out. And you asked
15 me about it. I'm just chuckling, because it's
16 always crossed out.
77 a. Were there any discussions concerning
18 the applicability of that clause to this
19 transaction?
20 A. I would have -- I have absolutely no

2l recollection of any discussions on the
22 underwriting agreement, generically or on this
23 clause in particular, with either Morgan Stanley,
24 Skadden or the company.
25 a. Was there any discussion to the
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effect that Sunbeam's deteriorating first quarter
might be a prospective material adverse change?

^ 
T i^ -^! -^^-ll L^.,:-- !L^^^¡\. r uu iluL ttrLdil ilc¡viltg Lilusc

discussions in 1998 at this point.

a. Does that mean those discussions
could have occurred?

A. It means they could have occurred.
It means they could not have occurred. I just
have no recollection in 2004 of what was
discussed in 1998.

a. Is the fact that Sunbeamis sales
through the first two months of the first quaÉer
of '98, those sales running at half of the prior
year period, is that a potential prospective
material adverse change?

A. In certain context it could be,
absolutely. Again, you need to look at the
entire situation.

a. Díd you work on this purchase
agreement at the printer?

A. I have no recollection if this was
worked on at the printer. What's the date of the
memo? The 17th. So this would have been two
days before the printers, right? Threp days
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2 Page 5.
3 A. Okay.
À 
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5 Paragraph (l)?
6 A. Yes.
7 Q. Can you tell me why that revision was
B proposed.
9 A. I have no recollection of who
10 proposed it, why it was proposed. I can
11 speculate, but I don't recall any discussions
lZ relating to it.
13 a. There's a particular part of the
t4 revision that I want to focus on. The revision
15 states that'The press release shall not in and
16 of itself constitute a material adverse change or
t7 prospective material adverse change."
18 Do you see that?
19 A. Yes, I do.
20 a. What's the significance of the "in
2l and of itself" phrase?
22 A. You want me to speculate now what I
23 think the wording was intended to mean? I do not
24 recallwhy those words were put in or the
25 discussions that may have been around the use of

1 Lurie 
Pase 155

2 before the prínters? Somewhere in the interim I
3 probably worked on it.
4 Q. Let me show you what we've marked as
5 211.
6 MR. JOHNSON: And I'm going to have
7 to ask you guys to share. For some reason I
B don't have a spare.
9 A. Okay.
10 BY MR. JOHNSON:
11 a. Exhibit 211 is a markup of the
tZ purchase agreement and fax cover sheet; is that
13 correct?
14 A. It's a fax cover sheet. It's a cover
15 memo from Nicole Duncan addressed to Adrian Deitz
16 with cc's to me and other people with a, quote,
L7 marked copy of the purchase agreement. It's
18 dated two days later. I have no recollection
19 whether there were interim versions between the
20 one we just looked at and this one.
2L a. And it's faxed to you, among others,
22 at the printer?
23 A. Yes.
24 a. I wonder if you could look at
25 subparagraph (l) again for me. This time it's on
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2 those words today. I don't remember what we
3 discussed in 2004 -4 MR. WISE: In 1998.
5 A. -- in 1998. Excuse me. And I can
6 read them and try to come up with reasons why I
7 think they're there. But I'm speculating now.
8 lt's not what I know from before.
9 BYMR. ]OHNSON:
10 a. Have you seen that phrase in other
11 purchaseagreements?
L2 A. Yes, I've seen the term "in and of
13 itself."
t4 a. What's its significance in other
15 context?
16 A. That it could be one of many things.
t7 It would be considered as paft of something that
18 might lead to a conclusion that a material
19 adverse change in the financial condition or
20 results of operations, earnings, business or
2L prospects of the company had occurred.
22 a. Is this revision designed to avoid
23 any dispute about whether the press release
24 constituted a material adverse change?
25 A. I can speculate that that may have
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2 been suggested why this should be put in, so it
3 could not be debated.
4 Q. Because, othenarise, it míght have

5 been debated?
6 A. It might have been a debate.
7 Q. Did Morgan Stanley keep track of
B Sunbeam's sales buildup after March 19th?
9 A. I today do not know exactly - do not
10 recall what Morgan Stanley or Davis Polk would
11 have been doing on the 19th, 20th through the end

12 of the quafter or actually through, I guess, the
13 closing on the sales buildup. What we might have

L4 done, I just do not recall.
15 a. Do you have any expectation about
16 what would be done?
L7 A. Do I have anY exPectation?
18 a. Sure.
19 A. I could guess about things you might
20 want to do. But I don't know what we thought
2L about back then or what we advísed to do. I
22 don't recall any discussions relating to it.
23 a. What did Morgan Stanley do on this
24 transaction after March 19th?
25 A. I have no recollection of what Morgan

1 Lurie
2 preliminary - I mean, the final prospectus or
3 offering memo. I mean, there would have been
4 viÉually ail of those things.
5 Q. The bring down due diligence phone
6 call, did you participate in that?
7 A. I believe I did, but I don't know
B specifically recall. Again, it would have been
9 normal for me to padicipate in that phone call.
10 So I'm assuming I did.
11 a. Do you have any recollection of when
tZ that occurred?
13 A. Well, if the closing was the 25th, ¡f
14 i recall we discussed before, then it would
15 probably have been the morning of the 25th or
16 more possibly the evening before.
t7 a. Was there any discussion about
18 Sunbeam's sales situation in the first quafter as

19 part of the bring-down call?
20 A. I apologize. But I don't remember
2L the specifics of that 1998 March 23rd,24th,
22 whatever day it was, phone call.
23 a. This has been marked as Exhibit 35
24 previously.
25 Does Exhibit 35 refresh your memory
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2 Stanley díd with regard to the sales buildup,
3 because I think we're still premised that's the
4 question.
5 Q. I'm asking more generallY now.
6 Putting aside the sales builduP,
7 what, if anything, did Morgan Stanley do in
8 connection with the convertible debt offering
9 after March 19th?
10 A. There would have been a closing.
11 They would have had to fund. They would have had

12 to distribute the preliminary prospectus to the
13 purchasers and the offering. There would have
14 been a bring down due diligence phone call.
15 There would have been a bring down comfort
16 letter. There would have potentially been calls
t7 with the company on a variety of different
18 matters. I mean, you know.
19 a. But as you sit here today, you don't
20 know which of those events occurred?
21 A. Well, I mean, there was a closing.
22 a" Right.
23 A. There was a bring down due diligence
24 phone call. There would have been that. There
25 would have been Morgan Stanley distributing the
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2 in any way concerning the subjects of the bring
3 down due diligence cälls?
4 A. Other than reading and seeing this is
5 what they would have liked to discuss, it doesn't
6 make me any more recollect what actually
7 transpired on that phone call.
8 Q. Do you have any reason to believe
9 that buildup of first quafter revenues was not a
10 subject?
11 A. I have no reason to believe it was
L2 not a subject. I would assume it was a subject.
13 a. So is it fair to say that Morgan
L4 Stanley knew as of the last week of March where
15 Sunbeam was w¡th its first quarter sales?

16 A. They would have known through the
t7 date of the bring down comfoft letter, which
18 would have brought through a date prior to that
19 date of that comfoft letter.
20 Generally, I think back then -- I
2l think it was maybe two days, that the accountants
22 would have been able to confirm -- there would
23 have been discussions with the company. So they
24 would have known through the date of the phone

25 call, which may again, as we were looking at
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before, may be actually more information than
would be in the bring down comfort letter. They
would have, obviously, a better sense March 23rd,
24th what the quafter was than March 19th or
l8th.

a. Do you recall learning that Sunbeam
was $75 million below first quafter'97 numbers
during the bring-down call?

A. I have no recollection of that
discussion during the bring-down call.

a. Would that information warrant an
additional press release?

A. Again, I can't tell you what other
discussions went on. I see this piece of paper
(indicating). Whether there were other pieces of
paper that had more detailed information, for
example, similar to the buildup numbers page we
had before -- again, I just have no specific
recollection. And for you to just simply say it
was 75 million, I don't know what else we knew
back in 1998 when those calls were occurring.

a. So simply knowing that with less than
a week to go in the quafter Sunbeam was $75
million behind in revenue to make the fírst
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potentially raised issues about a new press
release. It could have raised issues about
stickering the offering memor because this is now
after the final offering memo had been printed.
But, again, I don't know what other information
we had. And I don't know where the 75 million
number comes from.

a. And you don't know whether any
additional due diligence was performed after
March 24th?

A. After March 24th?

a. Correct.
A. We closed the next morning, I

recall. So I'm not sure what more due diligence
would have been done between the night of --
assuming it was the evening of the 24th, when the
bring-down call occurred, and 10 o'clock the next
morning, when the unden¡rriters líke to close, or
9 o'clock, whatever.

a. Aside from the bring down due
diligence phone call on the 24th or 25th, did
Morgan Stanley do any other díligence activities
between March 19th and the bring-down call?

A. Agaín, I do not recall today what

1

2
3

4
5

6
7
B

9
10
11

t2
13

t4
15
16
t7
18

19
20
27
22
23
24
25

Page 163

1 Lurie
2 quarter'97 number, that alone is insufficient
3 for you to determine whether that is material
4 that needs to be disclosed?
5 MR. WISE: He says he doesn't know
6 where the 75 million -- I don't know whether
7 you're testifying or on what basis you are
8 presenting that to him, but he's already
9 told you he doesn't recognize that number.
10 The question is, at best, hypothetical,
11 assuming that your information is correct.
L2 BY MR. JOHNSON:
13 a. Can you answer the question?
14 A. I'm not sure what the question is at
15 this point, Because, again, where is the 75
16 million? How do we get that information?
17 a. If Sunbeam advised you that it was
18 $75 million below first quarter'97 numbers as of
19 March 24, would information, in and of itself, be
20 sufficient for you to determine that it needed to
2L be disclosed?
22 A. It would have ceftaínly raised at
23 March 23rd, 24th, with seven days left in the
24 quarter, questions about fufther due diligence on
25 the quarterly numbers, and it would have

Page 165

l" Lurie
2 other work either Davis Polk or Morgan Stanley
3 did back in the March 1998, between the dates,
4 the 19th and the 23rd, 24th, what we would have
5 done, what we did back then.
6 Q. Were there any discussions in March
7 t99B concerning the impact on Sunbeam's second
B quafter of its effods to make first quarter
9 numbers?
10 A. I don't again recall any specific
11 questions today that were discussed back in 1998
L2 relating to impact on second quafter of first
13 quader.
t4 a. Would you expect that to be an area
15 of inquiry?
16 A. Well, it's just part of the whole
t7 issue that we were talking about earlier on that
18 was in the offering memo about what one of the
19 earlier sales programs, whatever they were
20 called. I mean, it would be issues and questions
2l that you would be looking into as paft of the
22 whole process.
23 a. I'm going to give you what we've
24 marked previously as Exhibit 33. Exhibit 33 is
25 another bring down due diligence call agenda; is
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2 that correct?
3 A. Yeah. From - dated previous, it
4 looks like. This is dated March 19th. The
5 earlier memo is dated four days later, March
6 23rd.
7 Q. And the first bullet point in Exhibit
8 33 refers to the top and bottom line outlook for
9 first quarter, first half and the year?
10 A. Uh-huh.
11 a. That doesn't appear in Exhibit 35?

t2 A. That was the other one?,
13 a. Correct.
14 A. Those specific words obviously don't
15 appear in 35.
16 a. Why is that?
L7 A. Why? I don't know. I can't recall
18 why it got changed, why it was dífferent. I
19 mean, the concepts are in the Exhibit 35: Are
20 you still comfortable with 1998 earning
2I estimates? So that's a bottom-line number for a

22 full fiscal year.
23 a. So you don't recall any discussions
24 concerning revisions to the bring down due
25 diligence call agenda?
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2 A. No.
3 Q. Did you ever learn that Sunbeam was
4 extending the ending date of its first quarter?
5 A. I do not recall ever being told that
6 or hearing that or learning that.
7 Q. So you had no discussions with
B Andersen about whether the first quarter time
9 frame would be extended?
10 A. I have no recollection. That would
11 be very surprising to me.
tZ a. Surprising that the quarter would be
13 extended or surprising that you had the
t4 discussions, or both?
15 A. Certainly extending the quafter would
16 have surprised me.
L7 a. Why do you say that?
18 A. Because you can't do that.
19 a. So if you had known that, that would
20 be something that would cause you to make further
2I inquiry?
22 A. I would have inquired, How can you do
23 that under the accounting rules?
24 a. Do you know how much bill-and-hold
25 revenue Sunbeam recognized in the fírst quarter
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2 MR. WISE: Besides which, if he did,
3 I would tell him not to answer.
4 BY MR. JOHNSON:
5 Q. Looking again at Exhibit 35, the
6 March 23 agenda, the first bullet provides,
7 "Please update us on the build up of first
B quafter revenue and earnings"?
9 A. Uh-huh.
10 a. What did you hear about Sunbeam's
11 earnings in that bring down due diligence call?
t2 A. I don't recall any specific
13 discussions in that bring-down call regarding
L4 earnings.
15 a. Do you think you would recall if you
16 learned that Sunbeam was showing a loss?
17 A. Well, again, it depends. I mean,
18 what we knew, when we knew -- I mean, if that was
19 the first time I had heard of a loss, yes, it
20 might have caused me to be surprised. But I
2L don't remember when in the whole process we knew
22 what was going on and what the issues were. So I
23 can't tell you if I was surprised --
24 a. But you don't recall anything out of
25 the ordinary?
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of '98?

A. Absolutely no recollection.

a. Did you make any inquiry as to how
much bill-and-hold revenue was being recognized
in the first quafter of 1998?

A. I have no recollection of any
discussions -- any specific discussions on that
subject at this point.

a. Would the amount of the bill-and-hold
revenue in the first quader be an area of
inquiry or concern?

A. Again, depends on the context of all
the other pieces of information you have at the
point in time. You can't necessarily just take
one fact and say that's -- it may change the mix
of facts that are going to have you do cedain
things because of that.

a. So if you had known there was $30
million of bill-and-hold revenue in the first
quader, that fact by itself wouldn't cause you
any concern?

A. Depends on what bill and hold were in
the prior quafter. It depends on what we had
heard about why there was going to be that amount
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Lurie
information that we would have had. Their
procedures and work actually is only through the
23rd. That's back in paragraph (c). So we
actually had potentially more updated information
than was in here.

a. So this information didn't cause you

any shock?
A. Again, I don't recall it causing any

shock, annoyance or surprise.

a. Did Morgan Stanley or Davis Polk

share this information in the comfoft letter with
anyone?

A. I mean, I would have obviously given

a copy to Alan and probably the other people on

our team. Morgan Stanley would have probably
given it around in-house. Whoever else they
might have shared ít with, I have no knowledge.
I don't think we would have shared it with
anyone.

a. Why do you say that?
A. Because it wouldn't be our practice

to share a comfoft letter with anyone else. I
mean, if there were other undennlriters that
weren't in this offering, they would have
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1 Lurie
2 of bill and hold and if that was a large amount.
3 I don't recall any of that.
4 Q. Did you receive a bring-down letter
5 from Andersen?
6 A. We would have received a bring-down
7 comfoft letter.
B Q. Do you recall, in fact, receiving it
9 in this case?
10 A. I don't recall specifically, but
11 practice with Morgan Stanley and other
tZ underwriters would be to receive a bring-down
13 comfoft letter.
L4 a. But you don't remember how you got it
15 or where you were when you first received a copy?

16 A. It would have been delivered at the
t7 closing, often coming in by fax. Whether that's
18 how it was delivered in this. But that's often
19 how it's handled.
20 a. I'm going to show you Exhibit 112'
2l Does this appear to be the bring-down
22 comfoû letter delivered to Morgan Stanley?
23 A. Yes, it does.
24 a. Do you recall anyone from Davis Polk

25 or Morgan Stanley having any reaction to the
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2 received copies, but --
3 Q. But, otherwise, it's for
4 underwriters?
5 A. Yeah.
6 Q. At any point during your work on the
7 Sunbeam transaction, did you have any dealings of
B any sott with anyone from MacAndrews & Forbes?

9 A. I don't recall speaking to anyone
10 from Andrews [sic] & Forbes. There may have been

11 -- they may have been on the phone at some point

12 in time, but I don't recall todaY.
13 a. You can't tell me the name of any
74 MacAndrews & Forbes person who was on any phone

15 call with you?
16 A. Not that I recall todaY, no. I'm
17 sorry.
18 a. How about Wachtel Lipton? Did you

19 have any dealings with them in connection wíth
20 the Sunbeam transaction?
2L A. Not to mY recollection.
22 a. How about Credit Suisse First Boston?

23 A. Today, not to my recollection. We

24 may have, but I know that they represented.
25 a. Anyone associated with the Coleman

1 Lurie
2 information in this letter?
3 A. I have no recollection of anyone's
4 reaction, positive or negative, to this letter.
5 Q. You don't recall anYone being
6 surprised by it?
7 A. I don't recall anyone being surprised
B by it.
9 Q. Were there any discussions at all

10 surrounding its contents?
11 A. I don't recall anY sPecific

12 discussions relating to the contents of this or
13 the drafts that we had most likely received
t4 beforehand.
15 a. And you don't recall any shock over
16 the loss of $40 million in the first two months
L7 of 1998?
18 A. No. I'd have to go back also and
19 look at what the earlier March 19th one said.
20 Again, this is through - the period that they're
2I covering is through March I of '98. The buildup
22 that we talked about is from the April -- excuse

23 me -- from the March l8th meeting had more
24 updated information. The bring down due
25 diligence callwould have had more updated
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1 Lurie 
Pase 174

2 company? Did you have any dealings with anyone

3 from Coleman?
4 A. Well, at some point in time during
5 the due diligence processr we would have done due

6 diligence. And we would have had phone calls

7 with management of Coleman, First Aleft and --
8 what's the --
9 MR. WISE: Signature Brands.

10 A. -- Signature Brands. We would have

11 done due diligence on those companies. There
t2 would have been someone from management of those
13 companies on the phone that we would have spoken

t4 to. So, yes, at some point, I presume we had

15 conversations with people from Coleman.
16 BY MR. JOHNSON:
t7 a. But as You sit here todaY --

18 A. I don't recall specifically who it
19 would have been.
20 a. Or even if it, in fact, occurred?
2t A. I'm only assuming. And knowing the
22 practice and the process for an offering related

23 to three acquisitions, or even one acquisition

24 that's described, we would have spent time with
25 the management, with the accountants of the
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done, whether they advised the other bank
syndicate members. Often, they probably would
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what they did and have no recollection of what
they might have done.

a. From your perspective, was the
Sunbeam convedible offering a successful one for
Morgan Stanley?

A. At the time I thought it was.

a. How about today?
A. Today, knowing what happened,

probably wasn't so successful for them.

a. Why do you say that?
A. I have a sneaking suspicion they may

have had to buy back a good portion of the bonds.

a. What's your basis for that suspicion?
A. Just word of mouth and understanding

what often happens in failed deals. In failed
deals, in the sense that the company does not
meet its expectations.

a. This was a failed deal, it's safe to
say?

A. Ultimately, you could say that
Sunbeam did not meet its expectations. And,
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2 acquired target company.
3 Q. Are you aware of anyone outside of
4 Morgan Stanley, Skadden Arps, Davis Polk or
5 Sunbeam who was aware of -- and Andersen -- who

6 was aware of the sales shortfall during the first
7 quafter of 1998?
B MR. WISE: You said there was a Press
9 release that went out. Assuming anyone read

10 that press release.
11 BY MR. JOHNSON:
tZ a. Let me Phrase the question

13 differently.
14 Do you know ofanyone outside of
15 Andersen, Skadden, Sunbeam, Morgan Stanley and

16 Davis Polk who was aware of the fact through the
t7 first two months of '98 sales were running at
18 half of the prior year period?

19 A. I have no knowledge of who else míght
20 have been advised or been told of those facts.

2L a. But, to your knowledge, Davis Polk

22 and Morgan Stanley didn't advise anyone of those
23 facts?
24 A. I do not recall advising anyone. I
25 cannot tellyou what Morgan Stanley might have
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therefore, there might have been some significant
issues. And Morgan Stanley, I'm assuming, had to
buy back a number of bonds.

a. When you say you're assuming that, do
you actually know one way or the other whether
Morgan Stanley did buy back bonds?

A. I do not know as a fact, just word of
mouth, understanding this may have occurred.

a. When you say word of mouth,
understanding that this may have occurred, can

you tell me in any more detail?
A. Generally in the market, I could have

been -- by the time that might have occurred, I
was no longer at Davis Polk. I might have heard

it through other underwriters -- other investment
bank. Excuse me. And I don't recall how I
heard. But that's just what my understanding is,

that that's what happened.

a. That it did happen or -- are You
assuming that it happened, or did you hear that
it happened?

A. Well, that is semantics. I'm
assuming it happened, because that's what I
understood happened. So I don't know as a fact,
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2 because I was not at Morgan Stanley, hearing them

3 specifically tell me they bought back X dollars

4 of those bonds.
5 Q. But You heard that haPPened?

6 A. That is -- I heard that happened.

7 Q. Do You'know when that haPPened?

I A. I don't know. I don't recall. I
9 presume it was within the first few months after
10 -- three to six months after the offering.
11 a. And can you give me any more detail

t2 on the word of mouth or from whom you heard it?

13 A. I apologize. This is 2004. This is

L4 a long time ago. I don't recall.

15 a. Do You know one way or the other

16 whether Morgan Stanley & Company lost money on

17 the Sunbeam transaction?
18 A. I have no -- I have no knowledge of
19 those facts. I don't know if they made money,

20 lost moneY, whatever.
2l a. To your knowledge, was Morgan Stanley

22 or Davis Polk denied access to any information or

23 personnel at Sunbeam?
24 A. Not to mY knowledge. I have no

25 recollection of beíng denied access to anyone.
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2 And if I was, it would ceftainly have raised a

3 question in my mínd' But I have no recollection

4 of having that concern.
5 Q. Have You formed the view, with

6 hindsight, that Sunbeam lied to Morgan Stanley,

7 though?
8 A. I reallY haven't thought about
9 whether they were lying or whether they just

10 missed their sales expectations. I know there

11 were issues later on with channel stuffing and

L2 revenue recognition and potentially sales that
13 didn't occur or that were empty boxes, sott of,

14 but I don't know when those -- I don't recall

15 today when those occurred, whether they were in

16 connection with the offering -- or in connection

t7 with the fìrst quafter, not saying in connectíon

18 with the offering. It's just a long time ago.

19 And I don't remember the specifics of the time

20 frame.
2I a. So as you sit here, you are not in a

22 position to say that Sunbeam lied to Morgan

23 Stanley?
24 A. At the time I didn't -- not think
25 they were lying. I don't know again what allthe
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2 transactions were and when allthe questionable

3 practices occurred. I don't recall, at least.

4 Q. And you were nodding your heäd "no,"

5 which the Court RepoÉer can't pick up.

6 A. Oh,I'm sorry.
7 Q. You left Davis Polk in APril of '98?

I A. End of APril.
9 Q. Were you negotiating with O'Sullivan

10 while you were -- during March of '98?

11 A. I had agreed -- I think I told people

t2 that I was leaving back in February. I think it
13 was like two months before. In fact, Sunbeam was

14 the last real deal I did at Davis Polk.

15 a. So you had already given notice
16 before you worked on the transaction?
L7 A. Yeah. Yeah.
18 a. But you were still at Davis Polk when
19 the April 3 press release came out; is that
20 correct?
2L A. Yes.

22 a. That was the press release -- well,
23 let me just show it to You.
24 This was marked previously as Exhibit
25 36.
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1
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I
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15
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Lurie
A. Do you want me to read this whole

thing?
a. If you could. Thanks.
A. OkaY.

a. Did you see this press release at
around the time it was issued?

A. I have absolutely no recollection of
seeing this press release.

a. Do you have any recollection, then,
of being surprised by Sunbeam's first quarter '98

results when they were announced?
A. I do not today -- recalltoday when I

heard about the first quarter or this press

release or anything else about the Sunbeam.

a. So it's safe to saY, then, that You
don't recall any surprise about hearing the
results?

A. That's correct. I don't remember any
surprise.

a. I want to ask you about one sentence

which is on -- in the second paragraph of the
release itself.

A. Okay.

a. Towards the middle there is a

2T
22
23
24
25
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Page 182

1 Lurie
2 sentence that states, "We were offered
3 opportunities to sell additional product at
4 margins which we felt were unacceptable and we

5 rejected that business."
6 Had you heard anYthing like that
7 during the course of your diligence?
8 A. I don't recall anY discussion

9 relating to that.
10 a. How about the next sentence and, in

11 pafticular, the phrase that "sunbeam felt it was

LZ important to preserve the integrity'of our brands

13 and not to sacrifice the future of our business

L4 for short term results."
15 Do you see that?
16 A. Yeah.
t7 a. At any time in March of 1998 did you

18 have any discussions concerning Sunbeam's
19 long-term peformance as opposed to its
20 short-term results?
2l A. Well, we obviously talked about, as I
22 said earlier, the full year expectations versus

23 quarterly expectations. We very well may have

24 seen projections for 1999 during the course of
25 the due diligence process. So you're'always

Page 184

1 Lurie
2 Mr. Dean.
3 Q. Did Davis Polk do any kind of
4 postmortem on the convertible offering?
5 A. Not to my recollection. I'm also --

6 I'm not sure what you mean by "postmortem." But

7 I'll assume -- I don't remember anything out of
B the ordinary. Let's put it that way.
9 Q. You testified earlier today that you

10 looked at the acquisition documents to get a
11 sense of -- the merger documents to get a sense

12, of how they were described in the offering
13 memorandum?
L4 A. Uh-huh.
15 a. I'm going to show you one of those,
16 if I could.
t7 A. Sure.
18 a. It's been marked previously as MS

19 117. And, obviously, it's a lengthy document.
20 So we're not going to have you read the whole
2L thing now.
22 A. Thank you. Thank you.
23 a. Does this look to be the merger
24 agreement between Sunbeam and Coleman?
25 A, It looks to be the merger agreement

Page 183

1 Lurie
2 looking at both shott-term projections and

3 long-term forecast projections.
4 Q. Did you satisfy yourself that Sunbeam

5 was -- strike that.
6 Did you determine whether Sunbeam was

7 a company beíng run on a short-term basis?

B A. I don't remember making -- I don't
9 remember what determination or conclusions we
10 reached back in 1998.
11 a. Did you have any discussions with
tZ anyone at Davis Polk after the conveftible
13 offering closed concerníng Sunbeam, excluding the
t4 past few months?
15 A. I don't recall any discussions. I
16 mean, the last month I was pretty much packing up

t7 my office, passíng on other transactions, other
18 clients I had been working on. I don't remember
19 really today anything that might have happened

20 regarding Sunbeam during my last month at Davis

2t Polk.
22 a. So you don't recall any discussions

23 with, say, Mr. Dean after the first quarter

24 closed?
25 A. I do not recall any discussíons with

Page 185

L Lurie
2 between Sunbeam and Coleman, yes.

3 Q. And this would be the document that
4 you reviewed in March of '98?
5 A. Well, again, I can't tell you
6 specifically that I actually looked at that
7 agreement. It could have been looked at by
B Heather or someone else at Davis Polk. And they
9 may have summarized any provisions to me. I
10 don't recall when I specifically read this
11 document. It varies from deal to deal and
t2 transaction to transaction of what I do or
13 someone else may do.
t4 a. But it would be at least subject for
15 discussion within Davis Polk?
16 A. It would have been reviewed as paft
17 of the due diligence process. Whether it would
18 have been a subject of discussion is another
19 question, but it clearly would have been
20 reviewed.
2t a. I wonder if you could look at
22 paragraph -- excuse me -- Section 7.3, which is

23 on Page 29 --
24 A. Uh-huh.
25 a" -- and, in pafticular, 7.3(b) and
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13

Lurie
read that for me.

A. You want me to read it out loud?

a. .lust read it to yourself.
A. Oh. Okay.

a. Laser --
A. I was just going to look back.

Laser, I presume, is Sunbeam?
MR. WISE: If you look on the first

page, Laser is Sunbeam. The company is the
Coleman company.

BY MR. JOHNSON:

a. As long as we're looking at
definitions, I want to call your attention to the
definition of information statement, which is on
Page 4.

A. Okay.

a. And, of course, that refers You to
another section?

A. 4.9.

a. 4.e.
A. Why should it be any different than

any other merger agreement? Uh-huh.

a. Do you see the definition of
information statement in 4.9?

Page 186

L4

19

15

16
L7

1B

20
2T
22
23
24
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1 Lurie
2 A. Yes, I do.
3 Q. That's a different document than the
À i^E^--^L:^-^!-t^-^-ta'1 llllUllllcltlull 5lclLtrllltrllLl
5 A. Yes.
6 Q. I want to mark a document, if I
7 could. This will be CPH 231.
B (CPH Exhibít 231, Coleman Company,
9 Inc. Notice of Merger and Appraisal Rights
10 and Information Sheet, Bates-stamped CPH

11 1398266 through CPH 1398501, marked for
t2 identification, as of this date.)
13 BY MR. ]OHNSON:
t4 a. Exhibit 23L, for the record, is
15 entitled "Coleman Company, Inc. Notice of Merger
16 and Appraisal Rights and Information Statement."
17 And it has the Bates stamp CPH 1398266 through
18 '501. And I recognize this too is a lengthy
19 document.
20 Does this appear to be the
2L information statement referred to in 7.3(b) of
22 the agreement and plan of merger?
23 MR. CLARE: I object to the form of
24 the question, and foundation, as it relates
25 to Mr. Lurie's involvement. He has already .

Page 187
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Lurie
A. Uh-huh.
a. And that's the informatíon statement

referred to in 7.3(b)?
A. I have to go back and look. I don't

see (b). Is there a reference -- oh, there it
is. Yeah. That would be the same definition.

a. Based on the definition of
information statement. in 4.9, do you have a sense

of what that document is?
A. It would be the information statement

that was distributed in connection with the
merger. They must have needed shareholder
approval of the merger. So there was some
information statement that was being delivered.
That appears to be, on a quick reading, what's
being refered to. I guess 13(e)(3) is a going
private provision of the securities law. So

there must have been -- the Coleman transaction
must have constituted going private transaction.

Were they a public companY? I don't
even recall beforehand.

a. If you look at Section 4.9, it also
refers to a Section 14F, "Notice."

Do you see that?

2t
22
23
24
25

Page 189

1 Lurie
2 testified he didn't have any involvement in

3 the merger agreement. So I think it's
4 improper for you to ask him any questions.
5 BY MR. JOHNSON:
6 Q. You can answer.
7 A. It appears to be the information
B statement registration statement 54 that's being
9 referred to, or whatever in this other document,
10 in the merger agreement.
11 a. In 7.3(b) of the merger agreement?
L2 A. 4.9.
13 a. Actually both.
L4 MR. WISE: Okay. If you're
15 testifying, then we can all leave --
16 MR. IOHNSON: No, no, no.
t7 MR. WISE: And since you know the
18 answers to the questions --
19 MR. JOHNSON: I'm trying --
20 MR. WISE: I'm sorry. I'm talkíng.
2t Since you seem to know the answers to the
22 questions, there's no sense in, you know,
23 holding us here. So maybe we could wrap it
24 up, then, since you already know the
25 answers.
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JAMES M. LURIE, luNE 18,2004

Lurie
A. I have no recollection of what

filings they made or may have had to made or what

they did make. I just don't know.

a. Mr. Johnson showed you an exhibit'

CPH Exhibit 231. As you sit here today, do you

have any understanding or knowledge what, if any,

other mailings may have been --

A. AnY other what?

a. -- mailings or filings were made by

Coleman in connection with the transaction?

A. None whatsoever. I just note, this

is a date of 2000 it's talking about, which is

January, which is 18 months after my involvement'

Q. Are You aware one way or the other

whether othei filings or mailings were made by

Coleman?
A. I have no idea.

MR. CLARE: Thosè are all the
questions I have.

MR. IOHNSON: I have just a few

follow-up, naturallY.
FURTHER EXAMINATION BY

MR. JOHNSON:

a. Do you have any understanding as to

1

2
3

4
5

6
7
B

9
10
11
t2
13
t4
15
16
t7
1B

19
20
2l
22
23
24
25

Page 192

11

L2
13
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16
L7
1B

19
20
2L
22
23
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25

Lurie
MR. JOHNSON: It's exactlY mY effort

to move things along.
MR. WISE: WhY don't we get to a

question that this witness can answer'

BY MR. JOHNSON:

a. Okay. Does Exhíbit CPH 231 appear to

be the information statement referenced in

Section 4.9 of the agreement and plan of merger?

MR. CLARE: If You know.

A. It looks like an information

statement. I do not recall ever seeing this' I
do not recall any involvement in this' I'm just

looking at what the words are. And it appears to

be the document.
MR. WISE: What's the question?

MR. JOHNSON: He answered'
MR. WISE: I understand. He doesn't

know what it is. So go ahead. What's the

question that you want to get at? Because

this is obviouslY Prefatory.
MR. JOHNSON: No, it's not'
If You want to take a break, I maY'

in fact, be done.
MR. WISE: Sure. I'm alwaYs in favor

Page 190

1
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B

9
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Lurie
why Exhibit 231 is dated, as you say, about 18

months after the transaction?
A. I do not ever recall seeing this

document. I'd have to go through and figure out

what this is all. I'm assuming this is the

information memo'

a. Did You leam at some Point that

Arthur Andersen withheld its consent to the
filing of the registration statement on the

convertible offering?
A. On the registration statement on the

-- on the conveftible offering?

a. Yes.
A. It was a 1444. I don't recall there

being a registration related to it.

a You don't recall anY subsequent

registration?
A. I don't recall anY subsequent

registration.
a. Do you recall more generally Andersen

withholding its consent to any SEC filings for

Sunbeam?
A. I don't recall anything' This is, to

my knowledge, the first I've heard that they
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Lurie
of that.

THE VIDEOGRAPHER: The time is 2:35'

This comPletes taPe number two'
(Recess taken.)
ÌHE vlorocRAPHER: The time is2:44'

We're back on the record' Thís begins tape

number three.
MR. JOHNSON: I have no questions'

MR. CLARE: Mr. Lurie, I just have a

few questions for You-
THE WITNESS: OkaY'

EXAMINATION BY

MR. CLARE:

a. Did You work on anY asPect of the

merger and acquisition part of the transaction

between Coleman and Sunbeam?

A. No, not to my recollection' I had no

involvement in that part of the transaction'

a. Did you ever represent Coleman in any

portion of this transaction?
A. AbsolutelY not.

a. Are You aware of what, if anY'

filingì Coleman made with the SEC related to that

transaction?

11
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1 Lurie
2 and that's not a fair waY to Put the
3 question. And you've gone way beyond the
4 questions that Mr. Clare had asked. So I
5 would suggest you wrap it uP.

6 BY MR. JOHNSON:
7 Q. Can you answer the question?

8 DI MR. \MSE: No. I'm going to direct
t him not to answer that.
10 BY MR. JOHNSON:
11 a. As you sit here today, you don't know
lZ where the Sunbeam fraud fits in relation to the
13 work that you did for Sunbeam?
14 MR. WISE: He just said that. That's
15 repetitive. I object and direct him not to
16 answer.
17 Do you have some new questions for
18 this witness?
19 MR. JOHNSON: No, I don't. And if --

20 DI MR. WISE: Then if you don't, we're
21 finished. I direct him not to answer. It's
22 repetitive. He answered that. It's in the
23 transcript. You already have that answer'
24 MR. JOHNSON: OkaY. No further
25 questions.

Page 196Page 194

1 Lurie
2 withheld their consent.
3 Q. As you sit here today, do you have an

4 opinion as to whether the offering memorandum
5 that you worked on was materially false and

6 misleading at the time it was issued?
7 A. I'm sort!. Could You rePeat the
I question.
9 Q. As you sit here todaY, with the
10 benefit of hindsight, do you have opinion as to
11 whether, when it issued, the offering memorandum
t2 was materially false and misleading?
13 A. I haven't really thought about it'
t4 There are obviously questions I might want to
15 reconsider today, but I haven't really thought
16 about it. It depends on what we knew and what we

t7 felt at the time we issued the offering
18 memorandum that was issued that we had done the
19 appropriate, necessary thorough due diligence,

20 and we thought it was an appropriate offering
2l memo.
22 a. But with the benefit of hindsight,
23 you now acknowledge it may not have been an

24 accurate offering memorandum?
25 A. I don't want to acknowledge anything.
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Lurie
MR. WISE: Thank you.
THE VIDEOGRAPHER: The time is 2:49

p.m. This completes the videotaped
deposition of Mr. James Lurie.

Subscribed and sworn to before me

Page 197

JAMES M. LURIE

this _ day of 2004.

Page 195

Lurie
I mean, again, I'd have to go back and understand

what the issues related to Sunbeam's actual
problems were, which I don't specifically recall

today, what the related SEC concerns and

investigations were, have to tie it back to what
was in the offering memo and what we may have

known at the time. And I just haven't spent any

time, t'o be honest, thinking about those.

a. So, as you sit here todaY, You don't
have an opinion as to whether there was, in fact,
a massive fraud at Sunbeam?

A. I understand there was significant
fraud at Sunbeam through the papers, through the
SEC proceeding, that there was fraud related to
Sunbeam. I do not recall today where and how and

what period that fraud related to or specifically

how it might have related to the audited
financials that were in our offering memo. I'd
have to go back and review all of that if you

want a specific answer.

a. And so you don't have a recollection
of Sunbeam unraveling within months of the
offering memorandum?

MR. WISE: That's not what he said,
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CERTIFICATE
STATE OF NEW YORK )

: ss.

COUNTY OF WESTCHESTER )

I, JANE WATSON, a Shodhand
Reporter and Notary Public within and for
the State of New York, do hereby certify:

That, the witness IAMES M. LURIE
whose deposition is hereinbefore set fotth,
was duly sworn by me and that such
deposition is a true record of the
testimony given by the witness.

I further certify that I am not
related to any of the partíes to this
actÍon by blood or marriage, and that I am
in no way interested in the outcome of this
matter.

IN WITNESS WHEREOF, I have hereunto
set my hand this 20th day of June, 2004.

JANE WATSON
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I THE WTINESS: ycs. sü-
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3 PHILLIP E. HARLOW
4 w¿s callcd as a wit¡rcss and. having bccn prwiously duly
5 sworn. was q,aminod and cstilìcd as follows:
ó EX.AMINATION
7 BY MR. LIPMAN:
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9 thc Fsrm lO-K rhar wr¡ filcd o Mrrch órb þ Suabcrur eod thc

l0 disclosr¡¡c io tÞ føm thrt rchr-d to rtc Eerly Buy prqnm.
I I A Rieùrl

12 Q Hrrc ¡rou - I kDûv ir ir I lrrgc frn. Hew ¡,ur
l3 b¡d ttc ch¡¡cc to look it ors ¡iæ ¡c rdjoüflcd 

'i¡d¡y?14 A Ycs. I h¡rrc bad - I spc¡rr a for minutcs flþiqg
15 üroqb thc dmu¡s¡¡ rhis rnonring.

l6 Q Wc¡c tàcrr ray di¡ctoc¡¡r¡ rclrtiog ro ûc Errly
l7 Buy progrrû or rtc Eitl cod Hold, otbø tù¡a rù¡¡ wr t¡w
l8 di¡cu¡sc4 tbrt ¡rou f@Dd ¡o yurr rcvir:r of tb docun<nt?
19 A Tluc was ¡ discussion h tb MD&A sætion oo
20 paç 15.

2l ' MR. I{41¡}{ES: Mr. Lipman. bcfoc r*r p into rhis.

22 MR. LIPIT¿IAN: ycs. sir.
23 MR. I{,{YNES: I kr¡sw tùÉç ruy bc chrífrcarions
24 tbal thc witncss may ltranr ro put oa rhc raord wiù rtspcct
25 o s¿vaal m¡ncrs. It is up to you ¡s ø wbtn ¡ou would
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I likc tbat.

] BY MR. LIPMAN:

3 Q rvc[, if you woold lilc to do tb¡t rigbt awry, wùy

4 don't wc grL you f¡ow, gsl it doæ ¡o ttat - go rhcrd-
{ Â ôl¿¡v Wirh ar*r r¡ r}r WinSma¡ ¡lærrmr rhor

ó wa¡ discusscd )rscr&y. I ultcd wi¡b L¡rry Bon¡sain hsr

7 n¡ght to ssccrtain wbb or not tbat ¡q¡csc¡Ed rbc final

I WinSmån dôcunñr a¡d t¡c orig:nsl $/inssnrr docrmrart in or¡¡

9 filcs. And it dæs. So to rcsrovc tbc qucsdon of doubr as

l0 o wbabc¡ tb¡r was tb fìþd WinSmarr doc¡¡ssr¡ in or¡¡ fibs.
I I it- in fact. is and I an saúsficd tb^at wba¡ I saw ¡æsrcday
12 rcprcscns ¡bat docums¡t.

I] BY MS. HEILEER:
14 Q \Vh¡t did Mr. Bdûstcin tcll you ttrt arsrrcd yø
15 tbet ttet wß t¡. fiod doc¡¡mcat?

¡ ó A Wc discussod úc daEs at tbc op 6f ¡þ sçh¿d¡rle.

I 7 and wl¡at bc found in tb F¡lcs correspondcd wirh rbc datcs on

l8 thc form that I ¡svicuæd )rst day

19 Q Ok¡y. War your law¡'cr ia on tåis c¡ll?

23 Q trVho clcc *as oo tbc cdl, or.bc rh¡¡ yoo aod

2a M¡. Bqo¡rcio?
25 A I bclisw Jim Gonlirr. Hc was - I was on a

Paç 175
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MR. HAYNES: No.

THE WITNESS: No.

BY MS. HEILZÊR:

Pagc I 77
I chcck tln d"rts on rhc WinSman form in our fìles. And lasr
2 night I Elkcd to M¡. Bornsrcin and he conhrmcd rha¡ rle
3 WinSmart form in our original tìlcs was dard -- rhe firsr
4 page rrras darcd tle sanr daæ as tÌæ fr¡sr pagr of the copy I

5 lookcd at ycscrdåy. .A,nd the subscqwr¡t pagcs weic daæd

ó with tlrc sa¡Dc datc as thc copy rhat I rcviewed )€srcrday.
? And tl¡cre q¡as nor anorlg WinSmart form in our hlcs.

I Q Did you r¡llr to hi.o about aay othcr subjcct Eattcrs
9 of your tcs'imoay )¡Estcrday?
l0 A No, I did not.

¡ I Q Did you r.lk to him sboul aaytl.ing clsc?
12 A No, I did not. No.

13 BY MR. UPMAN:
14 Q Sif, thcrc wcrc otbcr things, I bclicvc, t¡at you
15 wanlcd eo clarify.
16 A I wanæd to clarify - tlre¡e was a quesrion

¡7 ycsùcrday pcrraining ro rl¡e necd for additional disclosu¡e in
18 th€ lO-K on the shonfall in salcs rhar took placc during thc
19 f-ust quarrcr. And I doo'r know if I misundcrstood the

20 qucstion or ir was af¡cr ùrc point in tine I indicatcd I was
2l somcwhar ti¡cd. but I bclieve I answered that qucsrion sâying
22 i¡ would have bcen wonderful to havc somc additional
23 disclosu¡c.

24 Whcn I answ?red rhat qucstion, I was taking into
25 considcr¿tion or rhinking abour all of thc subscquenl eve1lts

I spcakcrphonc.

2 MR. HAì¡NES: I arn sorry. I didn'r rcalizc rhat.

I THE WITNESS: Hc was - tr is onc of Mr. Hayncs'
4

5

ó

7

8

9

t0

ll
l2

l3
l¡l

r5

ló
t7
t8

r9

assocralcs-

BY MS. HEILIZER:

Q Now wtrE y<lr¡ hrviog r coovcr:¡¡ioo vith
M¡. Borurtcio r with M¡. Gonliæ?

A With l'{r. Bornstcin wirà Mr. Oûßlhc prtstnt with
Ìvl¡. Borns¡ao in south Fbrid¡.

Q W¡¡ tbc purpolc of thir crll citbc ø girr ¡r ro
obtaio lcgel rdvicc?

A Tbc purposc was o clarify rÞ doubr in rry urind as

to wbrlhcr or nor lb¡t rçrcscnod úE nnd trVinso¡n

docur¡cnt in or¡¡ fiks.

Q Do yon k¡og sbcr.hcr M¡. Bc¡¡rcio h¡d råG cigi¡¡l
wort peptn titì hin rt ! bc s¡¡ r¡lÞi¡g to po?

A Ycs.bdid.

Q So wbtæ ¡'¡¡ hc wùco ¡" ¡'¡¡ r-tl¡iq tor ¡m?
A Mr. Borîsein was in ou¡ Ft. Laudsd¡b officc in

Florida.

Q A¡d wb¡t did )roq .ry ro hin lad wb¡r did bc ray ro
you rbout ¡bc dslc of tùc dæuncot¡?

A L soæ.isr ¡,cstcrday. bfi a voicc meil fø
24 M¡. Boms¡cin to chk or¡r fil¡¡ for 199ó ¿nd dcîEminc if vrç

25 had morc rhan o¡æ WinSm¡rr fcm in or¡¡ fìks ¡nd also rc

Page 17ó
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Page I 78
I duriry thc rcsutcment that I was awa¡c of, and answered in
2 tftat way, Had I k¡owr¡ only what I kncw a¡ that poinr in
I timc. I don't feel rhar ir is a requiremenr rhat rhat
4 infor¡nation would be disclosed in rle lO-K. Bur had I
5 ever¡hing I kncw up ro rhis poinr in rirnc during our
6 exeodcd procedurcs on thc 1997 audir. no¡ only would
? additional disclosu¡e havc b¿sn g¡cåt, but a restat€ûrclt
I would have bcgn nccessary,

9 Also, I would like to clarify I bclievc tlprc was a

l0 quêstion on was I comfonable wirh thc disclosu¡cs in thc

I ¡ l0-K. And I bctievc I æsrificd rtat I was no( a hundrcd
12 pcrccnt comfonablc. And I jusr wanr r,o clarify what I mcant
lJ by rhat, bccausc comfonåblc cån îrcan diffcrsrit things and
14 thcrc are many dcglocs of bcing comfor¡ablc.
15 My answcr was Dot to rEt tl¡at I fclt tha¡ ¡tr
16 disclosu¡c was incorrcc! inadcqrutc, or m¡slcading. yor¡

l? know, my tctimony that I was nor a hrmdrcd pcrcant
18 comfonable, ir would havc been aicc ro have, you k¡ow.
19 pcrhaps bctær wording and diffcrcr¡t wording in thc
20 but I did not bclievc thar what endcd up in rhc documc¡t was
2l mislo"ding or inadeq¡¡¿¡æ.

22 Tlre qucstion on - t}rrc was â q&srion rclated to
23 tlrc re larionship of disclozurcs in rlrc front part of thc lO-K
24 and thc hnancial srarcmcîts or foornotcs to thc l-rnancial

tl¡at ûrc disclosurcs in the25 staçrnents. Rnd it is
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Page 179 - Page 182

l0-K in tàc fron¡ pan and tåc foomoæ disclosuæs an' nr¡t

mislcadrng and a¡c not - tl¡qc is not a sinudon ù¡r i¡

crtzcs a¡ inconsiscncy bcr\¡,ttrt tbc financial sutø¡cos and

tbc rcst of ¡bc docu.slcflt.

BY M5. HEILZER:

Q Do you bclicvc th¡t rr you rit tdc rod¡y rh¡t th.
di¡clsu=s i¡ tbc l0-K fcr ttc 199? fi¡c¡l 

',rr 
r¡c ¡o

mirlcdiog?
A As I si¡ bc today, barcd on wbat I know bdåy. as

compartd o what I kna,v at ùc rrmc tb documc¡rt was

prparcd tbcrc is a diffsc¡rcc.

Q Wcll, tbrt ir wby I ¡o ¡rlring. You ¡rid it i¡ aot

mirlcadiog.

A My opinion is diffcrc¡¡t. My opinion is diffcrcr¡t

today úan wba¡ it was at thc tis¡c I did úc srrdil r¡6¡ls

Q So yor¡ rl¡t¡Ðcot rs of ¡ moocnl ego fhrt it w¡!n't
mislcadiog was rcfcrring b¡ct to your tnowlcdgÊ ¡¡ thc rimc

it w¡s filcd?

A Tbåt is conrct.

Q Atd ¡orn opioioo today ir whet?

2l A rr'úcU. my opinion today is - i

22 MR. tlÂYNES: Bascd on wh¡r bc knows afir:r rbc facr. l

23 THE \ITINESS: Bascd on - 
1

24 MS. HEILIZER: Basod upon *trar bc knows roday.

25 THE WTINESS: Bascd on whar I k¡ow roday, bascd on

Page 179

)
l3
t4

¡5

l6
l7
I8

l9

I

1

3

4

5

6

1

8

9

ld
u

Page 18 I

I .cæpeay bct- rt.od if ltc q'*s¡¡6¡ i¡ oot clc¡¡, tùc'¡. you

2 lloor. I will clrrify ir.
I A Tbc is oræ otbc¡ rhrng rbâr t wor.¡ld likc o
¿ clarify and ù¡r was rtlaÈd þ a qr'.süon on wbo drd I ¡alk

5 o rtgarding Mr. Duolap. And ano¡.b panncr tlnr I ullrcd

ó ø was Bill R¡cu¿u¡. R-¡-m--a-u-r. And BiU was an Andqsc-n

7 consulting partær tbar h¡d workcd on tbc Assisuncc proþr
8 in Hanksburg. Mississippi snd ìA,orkod on Sunbcam fq scvo'al

9 ytars as a consulting cogagÊlncflt pañttr.

I0 e¡d as I rccall Bitl indicarcd tbar bc knoy rhc

I I partrw that h¡d workcd on th Scon Pap< pro.¡ccr whrn

12 Ìr,lr. Dualap arrivcd ¡¡d bcc¡-e ¡.h CEO of Scon pa¡r. I do
13 not rccall rny rrgadvc ¡cf,c¡c¡¡ccs or ncgative couurcnts madc

l4 about Mr. Dunlap ø And.rscn's consulttng crpcrrcr¡cc witb

15 Mr. Dunlap.

Ió BY MS. HEILTZER:

l'l Q Nor, bow did )o[ crroc þ rroc.-bc¡ this conr¡ct with
18 Mr- R¡a¡¡¡¡r?
19 A I was laying in bcd lastnighrjusrrryingtorhink
20 through tbc scqrrr¡ccofctcnt and whar happatcd. and I

2l ¡srcs¡btr úåt I did mcr¡rion ir ø Bill Ramsau.

22 Q Norv you raid Mr. R¡m¡aur was a cæsulting prrtær
23 io Hanicsburg?

24 A Hanicsburg.

25 Q Hrnicsburg. Now rb¡t woit h¡d¡'t rt¡rt d Ft rr

I thc crpmdcd audir prcdær w pcrfomd oo Eill æd Hotd

2 umsctions. it rs misheding bcc:us u rdjutmnr wæ rn¡d¿

3 to rcvers thos qlcs. Tle dislosure would not flen h¡ve

¡l been io thc dmlæor h¡d I knom what I k¡ow tod¡y. H¡d ùE

5 compaoy not bokcd üos gles. dislosu would oor wcn bc

6

'7

8

9

l0
il
t2

l3

l4
t5

tó

l7
l8
t9

tlËF.

MR. LIPV,{\: l¡r's --

MR. [1Aì']VES: ìiow I wiU bc mor ætul io ryiag

to lisr¡ to you qurtions io cms of tinitg bcau* I

thiol tlut cæess r probhm. ta ottu word5. wh¡t hÊ lÐd
b¿ck ¡t thc um of üæ issue ol tþ lo.K ü ro wh¡t tE

kaws todry- Sore¡ims tl¡ gw¡rions æ cÞrr coough rod I
doo't wt lo objæt uôED you rF or olc reia of thougb!

but oô odEr mioos. if you muld bc ûþc rpccific. I pitt

ty ro Þ mott ¡J.rr Ald I thi¡l ú yiu bc moæ lrþfu1 o
ûE wibcrt bcc¡ur tÞ wilDc3r iJ h¡vi¡g dilfislty iu Em
of ti¡rr. in urru of tb qwrtoo i¡ riæ.

8Y MR. LIPMAN:

Q W.lt I rpprocirG rhrt bGqE uy gwtioar

lqád|y hrw - yo bor, rü¡t I wt d to boç tu tw
thi¡ rcl¡rcd - bor thi¡ vr¡ o¡ ¡åould b¡r- b6 rffæt d by
rtrt you t¡c- Buf ¡l¡o tbcrc æ - ,rou trc, if it i¡ ¡ol
clo, lbcl plæ ut æ to clrify if booæ tbr¡c i¡ r
difløæ tÊtæ 16.l yw bc ed trt¡r úc æogroy bcr ø
tlæ uy ùc ¡ dillma bttw yt¡ yo tac ud rà¡¡ tÞ

Page l'80
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Page 182

I rbc tioc Mr. Dunlep bcc¡nc CEO of Suobcu, rigbt?
2 A Tbc work at Haniæburg was systãns wo¡k and it bad

3 bccn st¡¡tcd scvcral ycars bcforc M¡. Dunlap arrivcd.

{ Q So you had this convcrs¿tioo witt M¡. --
5 A Ramsau¡.

6 Q -- Ram¡¡ur wbco?

7 A Tb convcrsauon would bavc bcc¡r about r.E rire
t Mr. Dunlapjoincd tbc compan). h would nor bavc bccr¡ bcforc

9 bcjoincd tÞ company. ir would bavc bcc¡r afia bjoincd thc

l0 company.

I I Q Do you rrcsll rbc ¡rmc 6f tbc p¡¡¡s io Scon
12 Papt?
l3 A ldonot.
14 MR. LIPM.4N: Si¡. r¡æ srarrcd blkjng Âbour úc
I 5 I 0-K. You indicarcd- I bcliaq rh"r p"gp 15 - ob, ¡c_ I

ló am sorry. Lcr r¡lc hand you rÞ o<hibir. i¡ is Exùibi¡ 13ó.

17 You s¿id thar it was -- was i¡ pagc 15 did you say?

l8 MS. HEILEER: I would likc you ro look at råc

19 cxhjbit copy. sir. bccausc thet is wbat uæ arE cramioing you

20 off of.

2l MR. HAYNES: Hc nccds !o ¡ook ar rhir ç6py fot 5r.

22 rcfc¡t¡¡cc purposc. Tbca bc c¿n track ir to tbc crhibir copy.

2l This copy being rb. p.p.r rbar you gavc us.

24 THE \ITINESS: Paç 19.

25 BY MR. LIPMAN:
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¡ Q A¡d rtrrt i¡ tL h¡¡ugc tà¡t you ¡rÊ -
2 A l¡ is rlr sood futl pugaoh tlur bqios.'TÞ

3 compuy rppl¡ua crt4ory elcs.-

4 Q Yu $c¿ uyt!.irg clæ tt¡t E h¡dort æriorod
5 ycuød,ry lb¡t ¡.-¡r ritb Errly 8uy ø Bitl ¡¡d Eotd?

ó ANo.
7 Q Otry. Næ I tlirt yo - rtrr yo dd ðrti.r,.
I elúifyi¡3 rràrr - you rcrtimry paadry. yc lid fber

9 ttr rcrdirg øuld hrw þ- bcttd- Ald løt æ pcfc rry
l0 CEliø by lnag úrr t ù.ddr.¡d rL.r úÊ ùqd¡rg of tf,c

I I l{r-X' irúc coqrly rcdiry 8ut tülr did yan ur rb yor
I 2 rid -rr-t tbc wdir¡ euld l¡w hæ¡ tçttã?
ll A Wcll wb¡l I mr i3 cvcrybody tu5 tl:u om
14 opioioos oo how you word thio¡s" how thiogr æ si4 how

15 thio¡s r¡c di¡cto¡cd- A.od you crn rst l0 ctiffcrcar pcoptc

16 ud you æ going ro gÊt lO d¡flænt üffi. A¡d you æ
l7 aot going to h¡vc ùæ e¡¡c¡ sutæ wordio¡ on ú¡o¡. l0

I E differcnt pcoplc. I ro. t - had I ¡pcnr a lot of ¡im
I 9 thinking rbout üri¡. I m rurc I could coæ up wirh e

20 diffænr vcrbi4s. rvhich would bc morc sueincr ud perhaps

csrcr to uoderstüd rh¡¡ wl¡rr is i¡ this dæum¡.
8Y MS. HEILIZER:

Q Aæ yø ¡¡lti¡! ¡bour rrylc, r¡r, or nbcroæ?
A I m ulling rbour witinS srylc. æ of

5 uodcrrendiag possibly. to rcm cxtctrt sbst¡na. but not to

Page 183
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I paçs.

2 MS. HEILEER: Fi¡æ.

3 MR. H,{Y}|ES: Okay.

4 MR. LIPMAN: \&t a¡c off rbc ¡ccond.

5 (A brid ¡cccss was rakcn.)

ó MR. LIPMAN: lVc aæ brck oo Ìbc rro{ ar

7 epproriauely l0 tfrcr 10:00. A¡d counscl askcd how much of
8 tb doc¡¡æ¡¡ tbc sr¡lT would likc tbc wiurcss to ¡wbr. And

Ç | rhink u,r shou¡d g¡åtc this ino a runagrabb rask. Thcre

l0 a¡c 354 pagcs in bac. A lorof rb psgcs in bcrÊ a¡E

I I ¡ttecùss¡u. Thac is tbc pøtion of rb documcnt bcforc ùc
12 an¿chsrts bcgi¡ rhår is ¡co¡¡t - rh"¡ is rhc acn'-t lO-K
13 fi¡anci¡ls. MD&.Á discussion. all rhar s¡uff. So if you cou.ld
t.l plcasc look ovcr rþ ponion of thc docu$cnt bcforc rbc

15 q,hibitr. Tbcrrhibit ind¡x srafs on psgc ó1. Okay?
16 MR. IIAYNES: And whar do you wanr hi¡n to do9

17 MS. HEILIZER: Wcll. thc pcnding qucsuon is. whar

18 arcas tr rlougbr tbc disclosr¡rc should b¡vc bccn bcr¡g in.
t 9 A¡rd bc askcd if hc could bok ar rhc doc¡.¡.nrcn¡. Tbc sraff has

20 âgrÊcd. Hc sbould look ar wba¡a¡c¡ a¡cas bc ncrts ro bok âr

2l to ansr¡ær tbc qucsuon. Bur that is cnrircly up !o hi¡n. And
22 if you would likc ¡o go off rbc rccod for hrm to havc rln¡
23 oppornrniry. rr/r arc bappy ro do so.

24 MR. HAYNES: How auny pagcs arc qË ¡alking abour

25 bcforc ôÊ qhibits?

Pagc 185

I a signifìcant øxtnr.

2 Q Otay. Whar urrs ec¡c you conc¿Tocd aboul or
3 diss¡tisñcd wiù tùc subsråoc€ of thc disclosurcr of rhÊ

4 lO-K st ràc timc of rbis liliog?
5 MR. HAYNES: Bascd on informarion hc kncw a¡ rbc

ó tiarc of úc fìling.

7 MS. HEILZER: Ycs. I was asking ar úr rimr ir was

8 filcd.

9 MR. FLAYNES: Riglr.
l0 THE WTINESS: I don'r bclicvc I was dissarisficd_

I I Yorl uscd tbc t¡rtrt "dissarisficd." I don'r recall bcing

l2 dissaùsficd.

13 BY MS. HEILZER:
14 Q Wtrt ¡bor¡l u¡c¡mfort¡blc, u you'"cd tt¡l tcrn rod
15 er lou dsl-¡æ itr Dc.¡iog ùrrc rodry?
16 A I bcligrc I was a¡kcd e qrFsrion prcrday was a

17 comfonabþ. I was nor uncomfoíâbk and I -- ¡ou know. t
l8 was not r¡ncooforublc and I w¡s no¡ dissåúsfrcd.

t9 Q Witb aoy of ir?
20 A Pa¡don rn?
2l Q Wi¡ù eay of thc dirctær¡¡t¡ i¡ tbc K?
22 A Do I h¡ve timc ø flip tåc docusrc¡¡t to æsr¡,rr tbsl

qucstion?

Q Ccrteioly.
MR. H^Y-l.lES: WclL la's t¡l(c a brÊak. Ir is 154

Page 184

24

25

Page I 8ó
I MS. HEILZER: Sixry-onc is what Mr. Lipman just
2 indica¡cd.

3 MR. HAYTES: Okay. He needs ¡o read 6l pages.

4 MS. HEILZER: That is fìne. We c¿n go off the
5 record-

6 MR. HAYNES: Lær's just rake a brcak.
7 MR. LIPMAN: Wc a¡e off t]rc rccord.

I (A bricl rccess was taken.)
9 MR. LIPMAN: Wc are back on rhe record at

l0 approximarcly l1:15. And willc wc werc off rlrc rcc¡r4
I I wcre no discrìssions of substancê bctwccn thc staff and thc
12 wilncss or counscl. Is that corrcct?
13 MR. HÂYNES: Thar is correcr.

14 BY MR. LIPMÂN:
15 Q M¡. Ha¡low, havc you had ¡ cb¡¡cc ùo ¡cvics thc
ró l0-K, thc E¡äibit t36?
17 A Yes, I have had a chmcc ro rcvicw Exhibit t 36
t8 through pagc ó1. I havc nor rcviewcd pagcs 62 ro pagc 354.
19 I would also likc to comÍicrit that this is an iocomplerc copy

Thcre are numbcrs in columns, informarion missing from this
2t docunrer¡t.

22 BY MS. HEILTZER:
2t Q You arc rcfcrri4 to lhc tåbuler coafcat st rhc
24 båck from tåc EDGAR prinrout?
25 A Ycs.
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PaeË 187

I Q Otry. Wc[ ir thcrc üything nirriry ftm tbc

2 lirst ól prgcr that you rcvic*cd?

3 A Ycs.

4 Q Is th¡¡ wh¡t you ur t¡lÞint ebout?
<ÀV-
ó Q Fr@ tbc - oe¡y. Wclt, rc rrcrc erking ¡mu rbø
7 thc di¡cløurc¡, tb tãE¡l di¡cluut¡, ¡ir- I¡ thc
I enÍhing mirrug fr@ tÞ tc¡tr¡¡l di¡cl,oi¡¡cr?

9 A I did¡'t r¡ndcrsund that ¡o bc tÞ qucstion. I
l0 tboq.ht tbc qucstion was anybing rclârcd ¡,o ¡hc doc¡¡sul
I I Q No, wc wcrc a.sl.iog you about ¡bc di¡clsu¡c¡ ¡¡d
l2 you wcrc t-ll¡iog about wbcthd if vre gnmmrr r ¡ub¡¡¡¡cr.
ll Ald sc ¡¡lcd you ro tcll u¡ ¡boot rhc ¡ub¡t¡ncc of fbc
14 disclogr¡¡cs h-r yû¡ ruto't beppy witb ¡t thc tiæ thi¡
15 doc¡¡mcat r'¡¡ filcd
16 .4 I gucss I consids financial inføoarion ø bc

l7 disclosu¡c.

18 Q Otay.
19 A I considÉr ¡his cr¡ü¡c docur¡cnr ro bc discl,osu¡c.

20 AI¡ t¡c infs¡maüon in ba rqardlcss of wbals ir is

2l numbss ø vcrbiaç.

22 Q Cao you givc us your rcfrcshcd ¡ccollcction rs to
23 what djsclosu¡c¡ you wErr ¡or h¡ppy virù ¡t thc tiñc ¡hir
24 dæusc[t w¡¡ filcd?
25 A Is ùât thc saræ Qrrslioo tbat was askcd ofsæ an

I id.:stify ¡oy lnch di¡clar¡c¡ fc æ?
2 A Cå¡ r¡æ qlc r"h o¡rc of rboec at a t¡rr?
3 Q Horyru yoo wor¡ld litc ¡o rorsrcr tùc qrnùoa.
4 A Tùc l¡rsr orrc is inaccursæ? I do¡'r know of any

5 disclos¡¡'es h bee ¡ha¡ I úint a¡t in¡eer¡rae.

ó Q Orry.
7 A A¡d oncc eg-ain it is at tòc ti* lhis cloct'Ír<rlt u/as

I pæpercd.

9 Q At thc tioc ir wr¡ filcd. ¡ir. Th¡¡ i¡ rùc
l0 qrntioo.
I ¡ A Ar ¡h dc¡c ir w¡s fibd. I acnrally rwiaæd ir
12 scvo-al days bcfore irvas fìlod_ You¡ sccond qucsuon?

13 q lqmpktc.
14 A lncoarphc. I a¡¡ no¡ awarc of anyrhing rhar I
15 tàor¡g¡t was imompkrc in rhis ¿lscutrEì, ar th ri¡rE I

16 ¡wÈuæd it
l7 Q Sbûdd h¡vc bco ioprowd-
lE A Sbould b¡vc ts¡ impmvcd- Exacrly wbar dæ ¡har

l9 c¡can?

20 Q Do f'o,¡ l.ow yh¡r ttc wocd ,ioprowd. uc¡¡¡?
2l A Wcll in my mind ir m¡ans ¡o nulc bcrs.
22 Q Ok¡y. Wc¡c rbc sub¡r¡¡cc of aoy dirclcurcs you
23 tbint sbould h¡vc hcco n¡'Þ bctrcr et úc titDc thi3 docrñcút
24 r¡¡ fìlcd?
25 A Nothing sþifranr.
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I hour and fificcn minuæs ago?

2 Q r-qñ you u.¡wt¡ tùc e¡ntio¡ I jur¡ pæcd ro ),ot¡?
3 A I was nor unhappy with this docu¡¡rcnr. I was nor

a uilrappy ar rhc rimc I rwisu¡cd it.

5 Q Ok¡y. A¡c tbc¡c di¡clos¡uc¡ fc which you tùint
6 thc subsr¡ncc ¡hor¡ld b¡w bæo cha4rd ¡¡ ¡þ rimc ¡[g
7 documco¡ was fìlcd?

I MR- FIAYNES: Bascd on informarion bc k¡rcr¡/ úca.
9 MS. HEILIZER: Cor¡er.

l0 TI{E WTÍNESS: Basod on infors¡¡tion ar úar rimc.

I I Nothing sþificanr.
12 BY MS. HEILZER:
13 Q Wcll" crto if ir ir iar¡tûific¡aç vhjch
14 disclæu¡cs do yq¡ thint ttc ¡ub¡r."cc ¡ùould h¡tc btra
15 chragrd fc?
ló A I would bavcogottroügb ùcdocr¡s¡cr¡tagainand
l7 idcntify thosc a¡cas.

¡8 Q Wcll. ifyulwoddlitctorbosur,pl-rdoro-
19 A I didn'r r¡¡rdc¡sund rhar r¡æ wac going o ulk
20 about insignilìcanr irczu.

Q lVÊ[ I u telkiog ¡bo¡t rl- ¡ubsr¡¡c€ ofr
dicclüurE, ¡ir- A¡c tùcrc eay dirclonucr ttrt ¡oo ceo

3 point mc to for whict you for¡od ¡¡ aùc rioc tùøy wcrc titcd
tt¡t tbo ¡ub¡tr¡cc s¡r io¡cc¡¡rrtc, rboü¡d h¡w bcr¡ apprord

25 wu incorwl, 
-ined 

inføm¡tioa i¡ ¡8y rc¡pcct? C.e¡

Page 188

2t
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I Q lr tbcrc aaythiog you c¡¡ rtiat of, wbcr.btr you
2 coo¡idcr it rigniliøor c oúcñrirq ¡! yd¡ ¡i¡ à.ñ ro't.y?
3 n Wc can ¡alk about insignifìcanr thìngs all day. if
4 ürar is what you wanr kr talk abou¡.

5 Q I rm telling ¡bou¡ .r'c ¡ub¡t¡occ of dj¡clqu¡rs,
6 rir. If you c¡¡ thint of uphing -
7 A Nothrng sþificanr L" my rcsrimooy.

I Q C-' ,,ou rhiut of ao¡bing inrigoificaot g ¡ou rir
9 ùrrc todry?
l0 A Anytliry insignifrcanr- I grrcss how insþificanr
I I do r¡æ w¡¡nr ¡o gí?
12 Q Wcll, I wr¡r ro l-rod out rir, if pu rhiol eoy -
13 lbc ¡ub¡r¡¡cc of eoy of tb di¡clo¡sc¡ ¡ta¡ld h¡w bæ
I a cbaqcd ia roy wry, rqr¡dk¡¡ of rbatcr pu ch¡rærcrizc
15 ttc chrogc rr r¡Brif¡c¡lr c iorfuuifrcrot. So if ¡o. cu
16 givt Ec rny errnpk¡r, I would rppreirtc it.
l7 MR. HAYNES: [.a ¡¡c ¡sk rbc qrsrion. Jrcu a¡c oor

It asUng him to rcwritc it in tcrms of bow bc *ould cbrngc

19 wqds æ mafc insþificanl ú¡ngs -
20 MS. HEILIZER Sir. I a¡¡ aski¡S -
2l MR. IIAYNES: - in his owo wsds.
22 MS. HEILIZER: That is corr€cr. ¡ anr arking abour

23 tbc subsuncc.

24 MR. tlAYl.{ES: Sb is asking 1ou abour subsrantivc

25 things ¡¡3¡ e'6rld bca¡ on wbabcr i¡ is a rcason¡blc
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I prcscntadon of tbc con¡ants of tbc lO-K.

2 MS. HEILEER: I am askjng about substancc as h
3 uscd tb tcrs¡.

4 MR. HAYNES: Okay. All ryht.
5 MS. FIEILEER: He distinguisbcd it from sryb and

ó granmar. And I an not askiag abou¡ tbosc, sir.

7 MR. HAYNES: Okay. Tba* pu.
I THE WTINESS: \r/dl ¡ thint I am gaing contuscd

9 with stgr¡núcs bcrc. If I s¡y sonErhing is insígaificant I

l0 gucss I ¡ncan tha i is not of substancc.

¡ ¡ BY MS. HFN E.ER:

12 Q Ofry. So )too rrc -
ll A You can b¿vc variou¡ dcgrtts of subsunce. you can

l4 b¡vc various dcgrccs ofsignificancc.

15 Q Or¡y.
16 A And in my mind this qac of documcr¡1. you car bavc

I7 insignificant itø¡s. which may bc discloscd on€ way. co¡rld bc

I 8 discloscd anothtr way, and tlr cffcct is iosfnificant ø tbc

I 9 rcada and ø ür qualiry of úE documqrt.

20 Q Ofry. So ceo ¡ou tbiat of s¡y disclæurË¡ fø
2l wbicb Lbc ¡ubstaocc sbould b¡vr b,æo che¡ttd al thc :mc it
22 w¡s fìlcd?
27 A In subsuncc. no. at thc time it was fìlcd.

24 Q C¡o yor¡ thiol of euy disclo¡urcs f¡m whicb

iofor¡o¡úoo w¡¡ cmittod tàet you thiol should bavç ba

Pagc l9l
I Q RjgÀt- l¡ th¡t *h¡r yE wdr trlkiog tbout wbco

2 you said tbc froo¡ pert of tlc dær¡mco¡ aod ttc brct part of
I thc docr¡¡ør. ls th¡t tbc b.cl p¡rr of ûc dæshcot?
4 A No. this is tbc fìn¡nciel stauçnt. Thc back

5 pan I gucss. would þ atl tbcsc a-hjbitr. which I b¡vcn't

6 rwicurcd. But this rçrcscats e foomoc to tþ fin¡ncial

7 sratcsrc¡rt and a disclosurc ólt tbÉ wc¡c - BílI and Hold

8 ¡rans¿ctions a.mounl to approximatcly I pcctnt of ¡er¡tnucs,

9 Q Okay. \*lctt wbca you tcrt¡fìcd thir ooroiog, yot
l0 t¡ss, clrrifyiag ¡ou prwimr lcrtimoay, rod you ¡¡id tb¡¡
I I lbc di¡clo¡r¡¡e of tbc froot prrt v¡r aot oirlcrdiog ud
12 iocooti3rdt vitt thc fætnolc+ i¡ thi¡ tbc fætnotô ]roo
13 rgc rcfcrri4 ro?

14 A Ycs. this is tb foomoæ I wes rcfcrring o.
15 Q Nov tbal you b¡vç h¡d ¡ cb¡¡cc to ¡cviss thi¡
I ó dæùhcoq ir ttcc eny rcfcrtocc io tbi¡ portioo of tùc

l? dmumcot, thc fútmtc¡, to -- rhrt cooæt¡ t¡c B¡U ¡.od

18 Hold tra¡s¡ctioo vitb tìc Eerly Buy pmgr¡s?
19 A I can't ansu¡cr t¡ar. Thc Bill and Hold is sçarac
20 from tb Eårly Buy. Tluc 'rlae E:rty Buy rraosacrions rhar

2l wc not Bill and Hold u-ansacrions. Bill and Hold is -
22 tbosc ,¡¡cre salcs wtnc dclivery was nor m¿dc ro thc customcr

23 as of )æar cnd. But tbcrc wcre Early Buy salc rhat r¡¡crc

24 madc and dclivc¡cd o tlr cusomc¡ prior o ycar cnd.

25 Q Do yoo æ¡ll --

Page 193

I iocludcd rt tüc ti¡c it w¡r filcd?

2 A No. At tb. time h was filcd. I cannot thi¡l of
3 any omissions.

4 BY MR. LIPMAN:

Q Sir, I bclictæ you mcotioocd crrlicr tb¡t thc

rclationship of ùc front of tùc docuocou ¡od thc fooroo&¡
wu Dol mi¡l-¡a¡og q incoo¡i¡rcol. Tb¡r wu oæ of tbc

thiagr you rid-
A Tbat is corrccr.

Q Tùir ur¡iry. Cot¡Id 
''or¡ 

tcü oc wb¡t ]'ot¡ Ecüt by
rhq¡ r¡¿ wh¡r pen¡ yoü rEE rcfcrriag to?

A I r¡ns rtfcrnng to thc fætnot in tbc financial

statctrEnß th¡t dcscribcs Bill ¡nd Hold ransactions. and I
was rtftring o ¡rour dircussion }æsuday on tb Earþ Buy
progrôm dÊscribcd bc in tþ front pan of úc 10.K. A¡d my

point was that th discloer¡¡e in ¡hc fron¡ pan and rhc

disclosu¡c in ¡h fi¡¡ncial st¿t¡lgtt foomo¡c dæ not

ßDrcsanr an inconsisurcy or inaccuncy in my mind.
q WcL i¡ tf,c¡c - if pu læk rt prga 37, ir tirr

thc b¡ck p¡rr of thc dirclorurc rh¡t ¡'u¡ prrc telking rbou!
thc ¡cvcoræ rrtqnitim parr?

A This is ¡b fæooa disclosurr.

Q R¡sht.

A Fmrr¡ors to ùc f¡¡¡ncial s¡a&rrulrs disclosing

tbc Bill ¡nd Flold mnsacdons.

5

ó

7

I
9

l0
tl
l2
l3
l4
l5
t6

¡7

r8

l9
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24

20

2t
11
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I A Onc is an accounting issu and tlr orls is a

2 program doclopcd by thc company. an Eârly Buy program of a

3 rnarkcting progr¿m.

4 Q Do you rcocmbcr whrt po'rioa of tlc Early Buy

5 program wss dooc oo a Bill ¡od Hold b¡sis?

ó A Wcll. approximatcly. you know, 12 million.

7 Q Outof --
8 A I ùink tbcrE rvas a linlc ovcr 50 millìon in rbc

9 Early Buy prograar.

l0 Q Now if you would tm ro pqc 9 of tbc docr¡.ocot.

I I Now wbc¡ wc rpokc ¡rcstcrday, oûc ofit* thiogr tùat r=
12 di¡cu¡¡cd w¡s tbc ri¡k th¡t úc Bill ¡nd Hold progr¡E h¡t fø
13 impect oo futurc lio¡oci¡l paformeacc, Do yur rccrll ttrt?
14 A What I rccall is a discussion on - I thinl u,t

l5 tal¡cd about potcnüal irnpacr a Bill and Hold policy could

ló b¿vc on futu¡c saks by rbc compsny.

l? Q Do you rccdl ûc di¡cus¡ioo?

l8 A I don't rtcall ¡ll tbc djscussion. Uyou wanr o
19 rcfresh my mcrnory-

20 Q Wb¡t I mc¡¡ i¡ do you rccell thet you tcstificd
2l ¡borir ir ¡,csrcrdey rnd in thrt rcgrd ]rou rõtif¡€d rbû¡r
22 wh¡t coDvÉ1s¿tioor ¡ou brd vitù maaegmcot o! Jaoûüy 22,

23 t9981

24 A I don't ¡hink ù¡r is cntircly acc¡¡ratc in my
25 astirnony. wbat I tcsùfrcd b )csærdây. Maybc r,æ bau go
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2 MR. FI-AYNES: ¡¡ rnc say o you that bc did tsúfy
3 about convasations wilb rnanagcr¡cîL but I don't rccall tbat

4 it was in ¡bc conr¡¡ of discussions abou¡ risk of Bitl and

5 Hold and th impact i¡ whicb it was going. But you combincd

ó diffqc¡r¡ pafs of his æsrimony ino orr qucstion and askjng

7 him to assu¡nc - and asking hilr if bc rcc¡llcd ¡h¡t

I conv<rsaúoo. So I think u/c sbould bæak it ou¡ ioo pars

9 to bc char.

l0 THE WTINESS: lf I couJd havc oræ qucsdon at a

I I timc. ¡h¿t wouid bc good-

12 BY MR. LIPMAN:

13 Q Ok¡y. Do pu rccrll lcatifyiûS ¡bout ttc
la Dcccmbq - I ro røry, tbc Juury 23rd oc<ring rith -
15 Jaaury 22od mcctiq witb m¡n¡tmcol? Do ¡ou rtr¡c¡¡bq
l6 ËatlfyiDS rbor¡t rt¡t?
l'l A I ¡trrc¡rbcr csdfying on iL but I don't

I E rcmcnbcr - if you ìr,rrc to ask mc to rcpcar all tbc spccif-¡cs

19 of my tcstimony today at this point I can't.

20 Q I.m oot uliog.
2l A Okay.

22 Q Do you ¡ccdl Lbst væ spokc ¡bout thc -- A¡hr¡¡
2J Aodøsco taltiog to lhc cæpany thrt - ¡bo¡¡t ¡dditiood
24 disclocurE ¡¡ þ m¡d¡ rcbtiag ro tùc rcvtnr¡c rccqaitioo
25 policy MDltÂ in rhc MD&.A r¡d ri¡k f¡cror¡? Do you rccrlt

Paç 195

I back and nplay it.
Page 197

I cstificd ca¡li¡. tb¡¡ is an accounting ut¿È¡En¡ for s¿lcs

2 tbat bappor b bc par of rhis Early Buy progam. Tluc arc

3 many orb s¡ks rh¡r r¡¡e¡c nor Bill and Hold. parr of rhc

a Earty Buy prograrr.

5 Q Otry. Otbrr th¡¡ tåc fffiotc tbet *c rpokc tbout
ó rrlia, thc foot¡oc rcbtiog to ruucûE rccqnitioo, whÈh
7 ir o pege 37, i¡ tlcrc roy atcr ocotio of rl't Bill .!d
8 Hold prqrro? Wc¡l B¡U ¡¡d Hold ¡rc.ÞG¡¡ rnywhc in this
9 dæ¡¡ncot?
l0 A Tn:at'mt. I don'¡ bcli¡rc tbc are any

.l I disclosurcs ousidc of tbc finâncirl srâtÊrcnrs thar uscd rbc

12 t¡ru "Bill ¡nd Hold" in rbis docus¡cnt.

13 Q Ol¡y.
14 A A¡d ¡.brr is brscd on my rwbv of 30 urinurcs ago of
15 ól pages out of JJ4 pagcs. And fr rþ rccord_ rlcy do havc

ló inforcnrion missing from this docunc¡¡t.

l7 Q Tbc iofrurtim tb¡¡ rppar¡ io t¡bul¡r foro
l8 cær¡io¡ armbar; i¡ \.¡ rigbt?
19 A lt appcars o bc nr¡mbcrs in abul¡¡ fomr.

20 Q Ot y. Now dæ tùc - wo¡¡Id tb Erly Buy progr¡E
2l ioplcocatcd ro sppcrr iu æ 6riod, coutd ttrt ¡ffoct r
22 f¡¡ttrc fi¡¡oci¡I pølcrmr¡cc iu ¡ub¡cqræal pcri{rdr?

23 A I bcliavc it is possibb tha¡ it could- k is lit c
any sab too cuslonrcr- It can poentially havc an impact in

25 a subscqucnr pcriod. It bccomcs bow much t}r cusorncr buys.

I tb¡t?

2 MR. HAYNES: Rcla¡cd o rbc January 22nd mcctrng?

3 MR. LIPM,q,N; Ycs. Ycs.

4 THE WITNESS: I - ycs, I rancrnbc it bcing pan of
5 tha¡ mc¡no and ttr¡c was sonrc d.iscussion at tbar mcaing on

ó thosc issucs.

7 BY MR. LIPMAN:

E Q Wcll" lcr mc erk you rài¡ rlq. Do you thinl oow

9 tb¡t ¡ Bill r¡d Hold progrm uy ioprcr - r BiU r¡d Hold
l0 prognn in oæ paiod oay impect finraçial rcsultr ia ¡
I I sub¡¿qrrot paiod?
12 A I bcliwc a Bill ¿nd Hoh prograo in onc pcriod

13 could impecr a subsq".¡t pq¡od.

14 Q Ok¡y. Nw could yan pktc loot rt pqc 9. Tbc
15 last scorcocc o tå.rr pr¡c, ir ryr, -Du-ing t997, ûc
l6 cooproy iuiri¡rd ro Errly Buy progru fø hig.hly æñoo¡l
17 prcducE. rucå es grillr rod r.rrming bhnl¡r¡. iû @dø tô
l8 oøc lørclirc producrioa ¡ad di¡aibutiæ ¡ctivirics." Do
19 you rcc tbat?

20 A Ycs.ldo.

Q I.s tbcrc roy clisc¡¡¡¡ioa of porcat¡!¡ imprcr m
fun¡c tdca of tùc Errly Buy progrrn?

A No. tbar is no( bur rbc Early Buy prqram was nor

dcsfuncd ro bÉ Â Bill and Hold progràs¡. Th E:rly Buy
was a nurkcting proeram- Bilt and Hold as I

Pagc 19ó

)<
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I whcn ùcy buy ir. and if rbøy buy righr.

2 Q Ycr. Sir. i¡ tbc -- in rùi¡ dæ¡mtot, tbcrc i¡ ¡o
I risk fsctor disclosurc; ii tì¡r rigbt?
4 A Tbs€ is no sccrion cîtirlcd. "R¡sk Facor" in rbis

5 docucs¡t-

6 Q Do yoü rrc¡ll th¡t ¡ ri¡t f¡cts ö¡cto¡,"c w-.
7 p¡¡ of thc coavrrs¿tioo Eitb ñ-h¡gcrrìcpt æ Jeaurry 22. lgg9,t
8 A I ¡ccall rbar bcing pan of tbar mcno. Wùat I
9 don'r rccall is ¡!c conlqs¡¡ion bcing i¡ tbc con¡cxt th¡t I
l0 had to appcar in a risk faco¡ sccrion in ¡ lO-K docu¡¡r¡rr.

I I Q Wcll. what do yon rcc¡ll ¡bour rhc ri¡t frcror
I 2 dircloeu¡c coatsc¡úoo?
13 A I don'r ruall vcry much. I @n. ùÉ discus¡¡o{¡

14 was slong rbc gcncral ¡aus. and not rìæcssa¡ily in ù¡r
15 rnæting. As I rcstifìcd ca¡tk¡. tb discussion of B¡U E¡d
ló Hold lransactions took placc ovcr an crrcrtd.d pcnod of rirr
17 during tbc month of Ianuat!-

18 At rbc rirÉ rrc for¡¡d our abo¡¡¡ it ur¡til this

19 arecting 8nd er/c¡ bcyoud ¡bat cu.ing. they - scrrsal

20 subscquanr ulcÉii¡gs with audir c@tmiqÊ in rcrms of
2l discussion of rhat paniculer ir-, it was along råc lincs

22 tha¡ rhr¡c is a risk rù¡¡ Bill aod Hold c¡¡ baw aa impect on

23 subscqucnt salcs and Bill and Hold. by tb nau,uc of rhir
24 p¿)Ðcrl¡ rãms. æprcaatt a risk ¡inc¡ tÞ colhcrion ptr.iod

25 is lon$r rbâî whåt ir is for soæ of tbc orhs sahs_
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I And as I æstiticd ycstÊrday, thingr cotr h+p-
2 from tlrc time the ¡¡ansaction is rccorded until thc tunc that

3 thc product is ultímately delivcrcd and acccprcd by tlæ
{ custorncr. And thosc wcrc t}¡c rypcs of things we d-rscusscd.

5 You know, I don't recall saying that thc company is going to

ó pur a risk facor section in ùc lO-K a¡d that is going to bc

7 itcm nr¡mbcr I in thc l0-K. I don't think w€ had that

I drscussion.

9 BY MS. HEILIZER:

l0 Q Did you cvcr ast tbc conpsoy to i¡cludc a¡
ll risk factor scction ¡¡ thc IGK?
12 A No, I did not.

13 Q Did aoybody clsc from Andcrsco do that?

l¡t n I don't havc that knowlcdge.

15 Q A¡c you aware of aoyoæ clsc from Aodcrscn doiag
16 tbat?

l7 A I am not ewarc of it. In thc front part of this

18 document, ùerc are nsks identified. Ttuoughour thc front
19 pa¡t, it talks about cenain risks. And pchaps I would havc

20 to go back and ask M¡. Bornsrcin what did hc nran by risk
I factor. Did he mcan a formal risk factor as in an S filing

o¡ a spccif-rc scc(ion put in a lO-K? I don't think rhcrc is
23 a requircmcnt to have a risk factor scction in a lO-K.
24 BY MR. LIPMAN:
25 Q Sir, let me ba¡d you back Erhibit t 14. And if I

Pagc 199

I A ¡ just - I r¡cÉd sclurc poinr of rcfcrc¡cc.

2 Q Yc¡. I ¡o hroding tbc wir"cr¡ Er.hibit 135. Aud
3 sir. if yor cor¡ld just - pr ¡¡c dæ vitù 13ó. So I will
4 just r"l. it froo ¡rou- Theat ¡rcu-
5 MS. HEILZER: Àl¡. Hayrs. do you hovc a copy?

ó MR. flAh.¡ES: Thank you

7 CI¡Ê wiuss ¡gria¡td tb docuncnr.)

I TIIE WIINESS: I am baving difficulry wirh thc cx¡cr

9 da¡cs. You oc¡ltionod tlc fi¡s¡ urcdr in Ma¡ch.

IO BY MR. LIPMAN:

ll Q RbÀr.

12 A And you qrnoon *zs. was Arrl¡u¡ A¡dcrscn uorking
13 on thc Colcm¡o dcal. Is rhât corrrÉ¡?

l4 Q RiÉL
¡ 5 A I grrss. what do you rncan by working on thc Col¡nan
16 ¡-l in tacs of - I ar¡ not quirc surc what you nrcan.

l7 Q Wcll, wh¡t I --o i¡ s¡¡ rtar ü)nùioS rh.r A¡.rbur
¡8 ADd.rlcû was doing fq Sunbceo tårt ¡cl¡tcd ro ûc C-olso¡¡
19 d-'l?
20 MR. FTAYNES: In rhc lìrsr r¡æct of March of l99B?
2l MR. LIPM¡.N: In rlr bcg¡noing l¡rst rwo u¡cc*s of
22 March of 199E.

23 THE WTINESS: I can'r rEcall in tbc f-irsr rwo u¡ccks

24 næ wtrc doing anything spaific rclarad l,o Colsnan. I would

25 b¿vc to rcfcr ¡o. you know. noEs.

Page J0l

I mey ask you ¡o ¡urD to p¡gÊ AiA,026?60.

2 A ¡ am sorry. say again tbc -
3 Q ,\rt026760. Tb¡¡ is rùc fusr pagc of rùc
.l Juu.rry 23, 199t, tD@o ro filc frco Mr. Bcrnstcia. flo you
5 s€c ù¡t? I would likc you ro læl b¡cl ¡r rùc Bill ¡od Hold
ó salcs pangnpb, penicululy tùc ¡cotcocc thrt rurrr rrit\
7 it i¡, "\tc frrrbø cphio úrt .dditioo¡I di¡clos¡¡rc would
8 occd to bc or& to tbc coptoy'¡ rvrouc rccoglition pol.icy.

9 Addiùoo¡l di¡clm¡¡¡c io tbr MD&.Â r¡ *rll r¡ r.bc rirl
l0 f¡ctes.' f,ìo yoo c tù¡t scotcacc?

ll A Yes. Iscci¡.
12 Q D6 rh¡l scrtc& ¡cfc¡ ro ûc Bill ¡od Hold
13 ¡¡¡€s?

¡4 A Ycs. thår rtfcrs to BiU ¡nd Hold salcs.

15 Q Tbrof yur-

ló MS. HEII-IZER: You caa økc rb¡r <rhibir back.

I7 BY MR. LIPTVIAN:

¡6 Q Yc¡. Wc..n r.La, ærorlly, borù råæ ñÀibitr
19 bæk. Nw sir, pr¡ A.nb¡¡ ADdãlcû ¡t ttir rimc rriü

involwd io wrtiag oa tüc Colcna¡ f¡¡¡¡ctioo?
A At whst point in trme arc uæ?

Q Thir i3 rhc fúst or rccood wrct of M¡¡ch 199t.
Wtrt would you litc?

A Do you bavc a copy of rbc S-4?

Q Ycr, rir-

Page 200

2l
22

2J

24

25

I BY MS. HEILZER:
2 Q \Vcll, wh¡r fu ir you wor¡ld loot ¡r, sir?
3 A I would look at my rrmc rçons.
4 Q Ao¡hing chc?
5 A I think rlur would bc primarily ir.

ó Q Now, cvco if Aodascn --
7 A And discussíons wi¡h M¡. Bornsrcin.

I Q A¡d wbcrc would you læk ¡t di¡cusrio¡¡ witb
9 Mr. Bcr¡¡tcio? l\¡ù¡r ir it you wor¡td læ& ¡t?

l0 A lwoulddiscuss.

¡ I Q Rigbt, but I u rsking whar yur could læk rr O
12 hclp you rrueæbcr wb you wcrc doing roocthiog
13 fr Colcr¡¡a. So wb¡t ir ir yo would tæt ¡t ¡bout
14 discu¡¡iøs? A¡c tbc¡c Dotð ú olhcr cæpilrtioat?
15 MR, tlAll{ES: Tbar is a disconn¡æt.

I ó THE WTINESS: I would havc ¡ discussion.

17 MR. tlAlÎ.ÍES: Hc said Þ would b¡vc a discussion

18 wiü Mr. Bornsrcin.

19 MS. HEILIZER: ôb. I scc. o rrfrcsh his

20 ¡ccotkction?

2l MR. HAìîIES: Rigbr.

22 THE WTINESS: Ycs.

Zf BY MR. LIPMAN:

24 Q Sir, wu A¡thr¡r Aodcr¡co wortiag oo rbc f¡nt
25 C¡r¡rt r of fio¡¡oci¡L fr So¡bcam ræai¡¡c io
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r t99t?
2 A No. !¡æ wcrE not. To clarify. tb l-rst quancr was

3 not complac a¡ ¡hat u¡rc. So ou¡ wo¡k on tb hrst quana

4 was not donc r¡¡¡til añc¡ tbc ñrst quartrr wal o\rcr.

5 Q Did Arthr¡r A¡dcr¡co sot oo r privræ dcbr

ó pleccocor fs Sr¡¡bcm t@dinc io crrly MúEt l99t?
7 A Ycs- I bclicr¡c thar ou wøk surtcd in carly

I Ma¡ch on tbc z¡ro coupon convcrtiblc dcbt.'

9 Q Wb¡t srt srs th¡t?

l0 A I don'¡ rccall all tbc wort tb¿¡ M¡. Boms¡ci¡ was

I I involvcd in diæctly witb tbc company. but tbc inidal work

l2 in tbc prçararron of pro forura financial s¡¡¡corc¡rt¡ for tb
l3 combincd companks. tha¡ ¡bc was sosìc subscquot rwÈw

¡4 acùviry ùâ¡ rook placc and nrc also wsc rcqtsrcd rc do

15 socæ comfon !:tt¡r work for th undøwriqs on tþ
ló ù-ansaction. But I don'trccall tlr tiurc frasrc. I don't

17 úunk that ncccssarily surrcd in carly March. I thin! tbat

18 migbt havc b<rr¡ latø in Mucb.

19 MR. LIPMAN: la's ma¡k this ¿5 ¡þ nc¡t cxhibit.

(SEC Exhibit No. 137 was ma¡kcd fo¡

2 I idcntifìcaúon.)

22 BY MR. LIPMAN.

21 Q Sit, ld mc b¡¡d you whet bas just bær ¡e¡Lcd e¡

24 Erhibit 137. A¡d it ir r multi-prgc ¡¡6ç,,ocot. ¡t ¡ppcrr¡ to
25 bc a copy of eo offcriog - a dnfr of ro offcriog

Pagc

I momdr¡n. lr rys,'I¡¡¡¡od Mgcb 16, 199E. rubi;ct to
2 complctioa.^ A¡d it i¡ g.,cr ¡r-*¡rcd AA03l29.l thror¡3¡

3 AÂ011466. Si¡, is thi¡ - dæ¡ thi¡ dær¡mcnt rclræ o thc

4 privaæ placcmcnt - dcbf privatc placc'ìcot L¡t wcjust
5 spolc abour?

ó MR. l{eYNES: L¡t s¡c ask you for all tbcsc

? qucstions wbcn you arE banding him tbcsc multi?agc

E documots, you say dm th¡s docusrc¡¡ rclatc o dcbr privaa

9 placcrrcnt. Arc you askjng him also o aur-bcnticaæ rbc

l0 docur¡c¡tt?

I I I¡ oth words. docs hc nccd to go tlro"gh it p¡ç
12 by pagc and scc¡pt rb¡t as c drafi ofs pnvaæ placcmcrt

13 mcrnorandum bccausc I don'¡ bclÊvc r¡æ havc laid for tb
.14 foundation for th¡t. Has bc scg¡ it bcfo¡c, dm þ k¡ow i¡.

15 can bc compa¡r ir wiib wb¡¡ bc lookcd aL is this tb
ló documcr¡t? My qucstion is. arc you asking hín to au¡brucatc

17 ùr docummt?

18 MR. LIPIvIAN: WclL I bavcn't askcd him to

19 authcn¡¡catc tbc dæurrrr pr.
20 Mn. HAYNES: Ok¡y-

Zl MR. LIPMAN: I jurt aslcd h¡m to - úc front paç
22 of tb docuæ¡t bas sourc iofors¡ation oo iL including a dac.

23 And tbat is all I wanrcd him to lmk at.

24 Tl{E WTINESS: So urc arc jusr dcaling wirå ¡bc fron¡

25 p^sc.
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I BY MR. LIPMAN:

2 Q Yez.

3 A On tåc qucstioo - that is blpful - )cs. I harç

4 sast rh;( bcforr.

5 Q Do ).or¡ re ttÊ drtc ra ÛG rop ûrt ¡¡¡a, 'l¡¡¡¡cd
6 M¡rch ó, l99tf
7 A Ycs.

I Q Dc ¡h¡t bclp pu io uy rry ro rr¡ll ub¡r
9 rime - rl wbrt timc A¡rùur A¡dc¡scn sr¡ involrrcd witt work?

l0 A Ycs. tb¡¡ is ÞlgfuL
I ¡ Q So lct mc ut' yorr oo*, whrt timc do you bclicw
12 A¡rbu ¡t¡dc¡n bcg¡¡ wstiog o tb priv¡tc pl.ct-cot?
¡3 A Okay, Tù¡t is diffcn¡¡¡ tb¡n tÞ qr.:srion you

14 askcrl mc bcforc. wùst tirE d¡d uæ ståí worki¡g on r.b - r*r
15 wc¡c workirg on tbc Colcman dcal.

ló Q Yc¡.
l7 A Do you considcr this o bc ùc Co¡curÂn drl or a

l8 pnvac placcuurt?

19 Q No. I bclÈyc ab.r wc - I ¡¡lod you rbæt rùc

20 CoLa¡¡ ¡l¡-1. I mlral ]ær¡ ¡bq¡f ¡lc l-rnt qurnrr wct r¡çn

2l I ¡¡kcd you rbour thc priveæ phcæcol A¡d thi¡ rçl¡rc¡ ¡o

22 tlc privræ phcocot. So tbc qraúæ I would likc ]rot¡ to

23 ¡s*q ir, wbco di¡l yo\ æniog Afbur Aadcrrca. bcgia

24 worling oû rhc priv¡tc pbccocaf?
25 A To thc bcst of my rccolbction. scvcral wæks prior

Page 206
I o this poinr in time.

2 BY MS. HEILTZER:

I Q By tåir poiot, ¡ou arrc loolúng ¡¡ thc d¡æ oo tbc

4 dæumcr¡of M¡rch lótù?
5 A Ma¡ch 16. 199E. Scveal u¡ccls bcforc rh¡¡. I
ó doo't know tir prccisc darc.

7 BY MR. LIPMAN:

I Q Now w¡¡ - t thirt thlt ye¡ ucoúoood fl¡¡ io
9 coa¡cctioo yitt tbÊ privrtc plecæroq Antu A¡&æo wrs

l0 ¡stcd lo providc tbc cæfør l¡árct. ll tb¡¡ rbår?
I I A Tb¡t is righ. As I ¡tr¿ll urc *t¡c askcd to

12 providc a comforr l¡rs.
13 Q OL¡y. Ard dro ro girc cæ¡cot; it tb¡t ri¡tt?
14 A Wc urc¡c askcd - u,tlL ìræ - I tbinl rc *sc rskcd

15 o. altbongh I waso't askcd dircctly, ræ ¡¡sunæd ùat rr
16 would bc askcd o givc a smscr¡¡ Ìo tb usc of or¡¡ f¡oancial

l7 srars-c.¡S io conncction wiab rhir.

lE Q Wb¡t Liod of wort wu A¡hr¡¡ A¡dcræo toiût to do

t9 in ordcr to bc ¡bÞ to giw r cmfrr lcncr?
ZO A Wc r¡sc going o pøfcrur a rwiw of tb fi¡¡¡cial
2l activiry of óc company subscqrnt !o Dcc(mb<r 3l r 1or cnd

22 Dccørbc¡ '9?. Rcrrior B¡nu¡cs of üc cø¡pstry's boud of
23 di¡rc¡ors. In con¡¡ærioa with oru ¡svÈw. irquirE of
24 managrurant wbab tbr b¡d b<rr¡ any signifrclor changrs in
25 policics. any significant orcnts whicb corld impact thc
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I rcliabiliry of thc 1997 fìnancial starcrncn'.s and ot ø:n ib:

2 reprcscnution lcnas from manacrrrlcn¡.

I Wc bd discussions witb tbe s¿lcs aæudr¡cs

a rcga¡ding subsoqrs¡t activiry. subscqucnt sabs activíty. Wc

5 assistcd tbc - I am rc,rry. ùat is not - wr ac just on tb
6 cos¡for !:na at this point. I bcliarc w updatcd our þal
7 nprtscnuúon !¡tcrs- I âm not a hund¡od pcrccnl surt on

I tbat point but I bclia¡c uæ did.

9 Q Aoyrhiog chc?

l0 A I am surc t]sc is ¡r¡orc. but I thi¡l thosc a¡e tbc

I I primary things.

12 Q Wh¡t srrc tbc lhiagr thrt ¡ur ocraiog Arr^hur

l3 A¡dcrsc¡, do in mdcr ø put punclf io tÞ potirim ro giw
14 coo¡col to lbclc - of thc finrnci¡l st¡tcocot¡ ia lbc

l5 privtrc pl.c-cot?
16 A Wc pcrforsrcd subscquer¡t rwiew activ.ity. Mucb of
17 wha¡ I dcscribcd was donc in con¡ræúon with rbc comfon

18 lcncr. You know. \¡¡c BEI frnanciål inforrr¡tion from tlr
t9 company. r¡rc ask about vari¡t¡ons from comparablc friods. and

20 askcd th cmrpany o cxplain ûr rcasons fo¡ thosc varia¡ions

2l and try o undastand thosc.

22 Oncc s8¡in. nrc ask about any sþilìcant
23 u-ansac¡rons. \¡æ ask abou¡ subscqucnl cvcnts. whicb could

24 havc an impact on thc prwiously isst¡cd financial starcrrcnß.

25 I¡ this casc. I s¡can ûE 1997 hnancial sbr.rDcnts. ADd i,¡æ
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Mr¡!ti-P, flttc Su¡bcam

Pagc 209
I l"lF. LiPMÄll: I drd not ask him abour ¡l¡c documc¡r.
2 tls HEILZER: Thc staffdid no¡ ¿sk ¡he gerrleman

3 to look at thc document. He askcd to look ar it in ordcr to
4 answer the qæstion about whethcr anything unusual had

5 occurred. It was not an cxcrcisc thât tÞ stafï askcd him ¡o

ó go ¡o; howerq, if tæ wana rc consult tlæ docu¡rrot --

7 MR. HAYNES: No.I agrec.

I MS. HEILZER: - u/c a¡c making it availablc to

t him.

l0 MR. HAYNES: I agrec. But my point is if rlerc is

I ¡ a focus on any panicul¿¡r a¡ea to æfrcsh hls r€collccrion --

12 MS. HEll lzER: And wc ar! not ancmpring to rcfrcsh

l3 his rccollcctimr.

t4 MR. HI{Y¡¡ES: Okay.

15 MS. HEILIZER: He apparsntly is ancmpting ro do so

16 with the documcnt.

17 MR. HAYNES: That is vcry satisfactory r,o mc.

18 MS HEILIZER: If hc has an indcpendcnr

l9 rccollcction ofanything unusual happcning dwing the coursc

20 ol the scn¡iccs for the comfort letrcr and rhÊ consc-nr, I

2l would appreciarc knowing.
22 BY MR. LIPMAN:
23 Q Also, Mr. He¡low, if yor.rr aasvltr is tbat you do
2¿ ¡ecall alytti¡S aod indicatc that yot¡r Ecñory Dccds to bc

25 rcfrcsbd tùca nc c¡¡ do rhat too.

Divcrsifi cd Rcporting Scrvi c¡-:ç. Inc. (202) 296-9626. 6-9-99

I also grt updacd lqal nprcsmøúon lsflcrs. tn a çncral
2 sc¡rsc- thosc arc ùE rypcs of thiq: ùnr r¡,c do.

3 Q lo tbc coursc of doiag rhis s'út cirbcr fo¡ rhc

4 comfoñ lcn r or for thc cooscnt, did aayrhiag coDc to
5 A¡rbur Ao&ro's aícotioû th¿r wlt in eay way or¡r of ¡.bc

6 ordiaary?

7 A Can you dcfine out of tbc ondinary for arc?

E Q Wclt, roything rmus¡¡¡l?

9 BY MS. HEILEER:
l0 Q S¡r. I thiof ûc steff ir rskiog whrt ¡ou ¡eoohcr
¡ I .bout lceroiog drriog thc prær ntba rhrñ lDtnl[iog iE tbc

12 dæumcnt. I doo't thiot you ùc rçviceiDg úc Er.hibir t37.
l3 A I rhougùl ¡h qtEdon rrþEd ¡o rhis docutrllrit.
14 So I was ju¡¡ ù:ring ro rtfresh my mcarory.

15 BY MR. LIPI,IAN:

I ó Q Wcll, ¡rou bw, if ¡oo uc goiag to rcñ=rb yor
I 7 mcoory, b'¡ sut¡cot¡c¡rc ùc docu-€ût. Htw ¡rou scro it
18 bcfoc todry?

I 9 A Oncc again. I bavtrr'r gonc ù¡oügh all rb pagcs.

20 Q Wcll, rhy doo't pu do rhrr rttn.
2l (fbc wimc¡r rrvkfl,cd tùc docuncof.)
22 MR. ILAYNES: If you asl anybody o look ar a

23 docr¡¡¡cnt and say was ùcrc anyrhing our of tb cdinary, with
24 an opcr¡ qrstion litc th¡L you ncrd to lisr all t¡pcs of
25 focus on a wbob docmt.

Page 208
I ¡ Wcll, I grrss my position is. I wanr to bc as

2 hclpful as I c¿n. And ro just give panial tcsrimony is nol
3 productive on my pan or your part.

4 Q Wcll, I apprcciatc that-
5 A What I would like to do is idcntify -- ùcrc a¡e --

6 you know, rhcrc are things thar I will be ablc to rcsrify to,
7 but I want to makc st¡rc that -- I mcan, it has becn a long

8 time sincc I lookcd at this docuÍrlt. And jusr !0 recall
9 back over â ycar ago and what happcncd in a two or tl¡r€c-day

l0 pcnod ora wrek's perio4 is vcry difficulr todo. And you
I I !¡row, I w:ant ro bc helpful and I want to bc - I wanr i{) try
12 to bring out thosc evclts that arË responsivc tro your
¡3 qucstion. That is all I am ancmpring ro do.

14 MS. HEILIZER: Do you nccd a fcw minuaq sù?
15 MR. H.AYNES: l-er's just rake a break and lcr hirn

ló fìnish that docunr¡rt.
t'7 MR. LIPMÂN: Ycs.

18 MS. HEILIZER: Sr¡rc.

19 MR. LIPMAN: We a¡e off tlp rccord.

20 (A briel recess was taken.)

2l MR. LIPMAN: Vr'c arc back on the rccord at

22 approximaæly 12:.20. And whilc u,! u/cre off rln record ttrrc
23 wcrc no discussions of substance bcrwcen the staff and

24 witness or counsel; is that correct?
25 MR. IIAYNES: That is conËc!.
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Page 2l I
BY MR. LIPMAN:

Q Sir, hrrc you brd ¡ cb¡¡oc ø rcvicw Èhibit 137?

A Ycs. I havc lookcd tbroqh tb Exlib¡t 137.

Q lr thir r copy of thc offcriog moca¡dum fs
5 Su¡bc¡m zaro sougoo covutibk ¡c¡iu rubo¡d.in¡¡cd

ó dcbcoturcs ¡o ælt iirucd oo Mu¡h 16, t998?

7 A Ycs. it is.

I Q Now did you ¡cc lbi¡ dæumcut oo ø ¡bæt Mæh 16,

9 1998?

l0 A Ycs.Idid.

I I Q Did you sæ prcviors d¡afu of tùi¡ dôcumcût?

12 A I bclicvc I satr oæ or two prwious drafu. I am

lJ not surç. I a¡n not su¡ç bow many prwious drafu I saw.

14 Q Did yo rcc my rubrcqrat dnfú of \¡¡ docuuat?
15 A Ibcl.io¿cIdid.

16 Q Sû, bcfc¡e )ou rl¡rlod looking rl ttc doc¡¡ncot, I
l7 &ttcd you wb.lh tht¡c s¡¡ aoythiog unrur¡al rh-¡ ¡rmc to ùc
l8 atrc¡rion of Anbur Anda¡æ iu cm¡gtioo witb th€ E6t rh.t

19 A¡thu¡ A¡dø¡co wrs doiog fq thc - fs Sunbc- fø tbc zcro

20 èoupoo privaæ plrcæcor. Was tbc¡c ro¡hiq u¡u¡¡¡¡l?
I A lf - can you dcf¡rr wbat you consi& o bc

22 unusual?

23 Q WcL sir, do ¡,ou u¡dcrst¡¡d 1¡ nc¡ning of tùc

24 word *u¡us¡¡¡l?'

25 A lt bâs nrcanings ofrrcaning things arc diffornt.

I

2

l
4

I MS. HEILEER: Tb¡r is f¡r¡c. 
Pagc 213

2 MR. IIAYNES: And ¡bâr is a grcarcr pq'¡od of tirrc.

I And ths¡ miqht elicit a diffcrsrt ansu,Er ùan thc answu rlnr

4 would bavc bcsr rcsponsivc ro lb qtñrion ¡ou jusr askcd.

5 MS. HEILEER: Tbat u fiæ. I uras simply --

ó MR. HAYNES: Tbåt is tbc diflìculty.

? MS. HEILEER: I was si-pty ùyint ro ralc a poinr,

8 Counscl tbat uG r¡¡c¡qr'¡ askiog abort a panicular dæurutc
9 whicb is wb¡t thc wi¡rcss kcsp¡ going back o.

t0 MR ÉIAYì¡ES: Bu¡ ¡bc wi¡ss s tr¡ng to bc as

I I prccisc as possibb to úc qrq¡is¡e. And somc of ¡!r
12 qucstions aæ imprccisc. Nor inrcntionally. bu¡ rhtf arr.

13 Ærd ro ù¡t is ¡Þ difficulty.

14 MS. HEILV,ER: Wcll" if b givcs us th
15 i¡fornadon. tln nrc c¡n sør wbt bc kafncd í1.

16 MR. HAYNES: Wdl rbr rlæ qucstion is wh¡r?

I7 BY MR. LIPMAN:

It Q Srell, ttc qn ¡tioa - lcr'¡ do ¡bi¡. Do ¡ou rccdl
19 eoyrhiq our of ûc ontiorry th¡t c-mc to yorr rttcotioo,
20 oca.niog Arrhur A¡dcr¡co rod,/s yor¡ pcrroorlly, priú 30 tbc

2l tinc th¡t thi¡ offcriag mmd¡odtn wr¡ DrrÐ¡ro4 which i¡
22 Mr¡ch ló, l99t?
23 A I don't recall prtciscly pnø o March lórL I do

24 rccall sosrc unusual svcriß. but

25 Q Ok¡y.

¡ What do you want rnc to lcsufy to as an unusual cvc¡rt?

2 Q My qrnrioo i¡, wr¡ ¡tcrc aaythiog uou¡¡¡¡I. If
3 u¡usual is, you koow, if th¡t is rot clcar, wh¡t I s¡kcd
4 bcfo¡c wrs aoyrhiog our of ùc ordinery.

5 A WclL thc diffìculry rhar I am having is wtør
ó prcciscly cvcnts bappsncd prcciscly whco I found out abour

7 ccnein things, whicb I gucss I would consid¡r to bc unusu¡l

8 or diffæ¡¡. in tbc contat of a drafr of tbc dæmr -
9 BY MS. HEILEER:
l0 Q Sir, lhc q,F¡¡ioû -
I I A I can tell you sourc unusual rhings I found our

12 about in Ma¡ch if ùâr is wbar you would tikc ro bcar. bur I

I3 can't tcll you tbccnact datc I found oul. I don'l - I

14 can'¡ girc you ¡n cracr deE.

15 Q Thc qrntim w¡¡¡'¡ limirod to rbc coot¡r of tbc

16 drlft of tbc docrmcor. I rùi.l Mr. Lip¡¡ wu rrking rbanr

17 duriog thc cæfqf lctærc conscat lcncr prwr-
18 MR. H,A,YNES: WclL ùat wasn'a tbc qucsrion -
19 MS. HEILEER: Tbc qucsrion w¡s no¡ askcd sinply -
20 MR, HAYNES: - as I undc¡s¡ooå i¡. Lcr sp abo

2l say ùar tbar poinrs out thc lack ofclarity io tb qucstion

22 bccausc tbc qr.sùon rras anyrhiag unusu¡l thar camc to tb
23 anc¡¡tion of And<¡sc¡r.

24 MS- HEILIZER: Rigbt.

MR. HAIîÍES: WhiÞ working on ¡hc zcro coupon dcbr.

?age 212

25

¡ A -- wf¡ethcr it is Ma¡ch lóthorMarch lTrhor
2 March 20¡l¡. I do¡'t rcc¿ll.

3 Q Okay. So lhc oc¡t qucstioû thcn rC is t-hcrc
< an¡ùing uDt¡sual tüat camc to thc attcatioo of Arthur
5 Andcrsco i¡ Ma¡ch?
6 A Ycs.

7 Q Okay. What w8s that?
E A In March sorncrifiE in March 1996, wc bcca¡rr awarc

9 that the company's ycar to daæ salcs wrrc tess'ri¡an ti¡e
l0 prior ycar's ycar to datc salcs.

I I Q How did you bccomc awa¡c of tbat?
12 n Mr. Bornsrcin infornæd r¡E in connecúoû with
13 prcparing tlrc comfort lcttcr drafr and doing thc derailcd
14 work ar the company oû thc )¡car o datc salcs numbcrs.

l5 Q What did bc æll you hc ùad doæ rpccifically that
¡6 þ¡e,Eht this iuformation bcforc you?

l7 e I don't think uæ had a discussion ofl whâr hc had

18 done spccifically. I thi¡rk or¡¡ discr¡ssior¡ cantc¡cd arour¡d

19 thc results of his work. I don't think wc discusscd thc
20 mcchanics and how thc numbsrs wc¡c døivcd for thc

2l o.f the comfort lcnsr.

Q Did hc i¡dicaæ to you whcth thcrc wcrc rny

A Wcll, I think if yor considcr a rcduccd salcs lsvcl
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¡ Kãsh. tÂ:. 1,,¡a í.'ily. a^rd lvi¡. Bob Gluck.

2 qì ?."s tli-'æ soora¡rtioo r uocliog or succcssiw

3 con'rus¡tio¡ o'nætiqr?
4 A Tboc s¡qc scvsal conrt¡s¿tions. No¡.mædn¡s.

5 rÞey r*rrc tekpboaic conr¡crsations.

ó Q Do 1ot rtotubcr wb¡t w¡¡ ¡¡id rbq¡t thir topic io

7 yw coowrretio¡ vitb M¡. Fr¡¡ia?

8 A Wbr I discussod this isslr with M¡. Fannin.

9 ú. Kcrsb and" ¡ b€li6æ. Ms. Kclly was on lhc alçhorr. I
l0 was in Floride in my ofäcc and Mr. Kcrsh and Mr- Fannin wst
I I in Nar Yoù in rkir bold Ms. Kclly was in - I bclkvc

12 shc w¡s in Ftoridt ¡t b<r børc s¡ tbc dmÊ ûc call tæk

l3 pl¡ce.

14 I prwiously bad discussions with Mr. Oluck

15 rcgarding tbc compeny's salcs up throug!" and I am going to

16 say approxiuracty mid-À.{¡¡ch. tr may bc in tb timc framc of

I ? Marcb I 6ù I ?¡h th¡ousb tbc 20th. I Ìrad ¡tccivcd

18 infonnsrion abou¡ tbc lcr¡cl of s¡lcs and I bclia'c I had scc¡¡

19 a rcpon wbich sbowcd wcctly salcs. But I am not st¡c if it

20 was wcckly s¡lcs o¡ tùc montbly s¿ks snd tlgr tbc month to

2t daa sabs for Ma¡ch.

22 I was so¡rcwbat surpriscd at thc loæl of tbc sal¡s

23 comparcd to tbc prior n. sarr¡c psto<l prior par 1997. And

24 I was skcptical úar rbc courpeny weuld þ abb to ¡nect tlc

25 analyst cstimatcs fø tbc ltnt quantr salcs.
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I Q Wcll, did bc idÊolify eoy prrticula: prsl¡-:¡s tå¡r-

2 wcrc pc¡frmiog PsíicuhtlY PotrlY?

3 A I don't rccall ¡hat discussion

4 Q Did bc ocatioo anyrhiog rbour grills ø blaol¡ts?

5 A ¡ don't recali. Oncc agaia. ar sorc point in tiuæ

6 uæ ulkcd ¡bour blankas and grills- Whabs it wæ on

7 Ma¡cb lótb- Match 20ib. cr M¡¡ch 27¡h I c¡¡'¡ grw you a

8 daa. bur at sonc point tlsc was a discussion oo tlut
9 Q Sir, jusr so th¡t I u¡dast¡¡d yoür lcútiEooy. r¡Ê

t0 you seying tbrt you did öscus¡ tbc pcrfrmaocc of Su¡bc¡m'¡

I I ptrfrmrocc ¡¡ i¡ rcl¡rcd to lbc s¡lca of bl¡¡lcrs rad Srillr
12 3ooctinc io M¡¡cb of t99t?

13 A Thet is corrcct.

14 Q Wh¡t did you rod Mr. Boa¡tcio dccidc would ¡acd ¡o

t5 bc doæ, if eoyrhiog, io rcspoosc to fiodiog our lhi¡

ló ioforu¡¡ioo?

t'l A Wc ur¡t conccrtrcd tb¡t ¡læ company bad not madc

l8 disclosures of this panicularly at rhis poiil in tir¡c. And

19 in lichr of filing documcnts witb tlr SEC' r¡rc fch tìat it

20 was a disclosu¡t rlør should bc includcd in tþ docur¡c¡rts o
2l bc ñlcd.

22 Q Now. wbca you s¡¡y rh¡t you wqrE cooc.ræd tb¡t lùc

23 coopaoy had ¡ot m.'L disclosr¡¡c aboor rhi¡ uP ¡o lhis tioc'
24 vhr¡ w you rcfcrring to, if æ¡hiag, spæificrlly?

25 A TÞ company's chairman. Mr. Drnlap. was nor shy

I Mt. Glucl ¡s I ¡ccall somcwhat sharcd my

2 skcpricism. although I don'¡ bcliarc hc camc oul and said

3 rhat hc docsn'¡ bclievc it is possiblc or madc an crnphatic

4 sarÉmcttt. But I took away from ¡hat convcrsadon ùat hc

5 sba¡ed soure of my skçticísm on tÞ company s abiliry to rnær

6 analyst cstiura¡cs on f-rst quantt salcs.

7 | told hirr I was obviousþ conccrncd. And þ told

I mc tàar I would bavc !o talk to Mr. Kcrsb in ordcr o ga

9 addìrional disclc'su¡cs. you know, in tb docusrara o bc

l0 f¡lcd- So afcr tl¡at convqsaúon. fbc was ; I bclicvc il

I I was l¡æ at nigùt tcn o'clælç ckrcr¡ o'clock at nigbl whm

12 I wss ablc o hnally hmk up on tk pbonc with initially

13 M¡. Fannin. and tbn þ diabd into Mr. Kssb's ¡oom in tb
14 hoal. And t cxprcsscd my conccrns tb¡t I was skcpÙcal

15 tba¡ for tbc rco¡ind¡¡ of M¡tcb tbc compsny would baræ r vcry

16 diff¡cult tin Esking rb s¡lcs tcvcl tbåt was. in cffccl on

¡7 th sûErl.

l8 Mr. KErsb assu¡çd sæ tb¡t Don Uzaj hâs sP<rrt tbc

t9 orri¡c day in Nol Yo¡k going o,¡t¡ salcs plans and tb
20 suarcgy for making tbc first quarrcr salcs plan witb

2l Mr. Dunlap, Mr. Kcrsb. M¡. Fannin. anorncyr from Skedd¡¡t

22 Arps. t b€lÈ,/c tb anorn<t was with Mr. Finn Fogg. I

23 bclicr¡c tba¡ is wbac tb urccti4 took pl¡cc. io Mr. FogS's

24 officc. A¡d I bclkrc Mr. Fannin atcndcd that næting es

25 urcll. but I doo'¡ ¡ccall.
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I about touting his abilirÈs on improving thc pøforgnncc of

2 thc company. And alrhough I doo't ¡ccall prccisc predicrions

3 and analyst cstim¡tcs and things of rl¡ar nanue. I bclio¡e

4 that thc apccøtions of tùc company t¡/crc morc ¡b.an rcality

5 at thc point in trmc r*c lookcd a¡ tbc - at tb point in ti¡re

ó wc prcparcd ot¡¡ wo¡k on tÞ comforr lans.

? Q Did you thiok ù!r Mr. flonlep'r public strtmcot
8 sc¡r oislc¡diog bcclrsc tky trcc iocæplac?
9 A I think his statcûrcrrts wtrc mislcading bccausc t}ry

l0 u¡c¡c inaccuratc.

I I Q lneccuntc in wbrt vey?

12 A Wctl. I cao't quantify tbc cxtc¡rt tåcry u,trc

l3 inaccuratc, but I bclicræ rùat a picult had bcan paintcd

14 ù¡at prccncd a morc opriurisric fuu¡c fin¡nci¡l Prrfomrancc

l5 of r}r company than what was taking plecc wh uæ uncovocd a

ló shonfaU in salcs.

11 Q Wcll. do ym taw wù.lh.r Mr. Dunlrp u¡dcrttood

I E wblr ûa ûr ¡in¡¡rioo w.t r¡ tùc tiEc th¡t hÊ vss nrliog
19 rlF s|¡l¡:ûctlr?
20 A ldon'¡knowrbar.

2l Q Did ¡ou dircuss thi¡ i¡¡rr witt ¡ûyoæ tl lbc

22 coopà¡y oroegcocot?
23 A Ycs. ldid.
24 Q Who did you discu¡¡ thi¡ virt?
25 A I discusscd it wiù Mr, David Fannin. M¡. Russ
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I Bu¡ bc ¡ssund mc ¡hat M¡.Uzzs v¡s rqy confidrot

2 that his staff. his salcs pcopb could cralc tlosc goeJs an<!

3 bc båd a plan o do ùar. And th¡¡ was praty mucb rÞ cad

4 ofthat conw¡sation.

5 Q 54 
'Ðú 

bcg!! vitb lÀc coorss¡tioo û¡t ¡Dvo¡wd

ó Mt. Kclly ud ttc¡ J rhi6l !ðu spoLc rbout rhc cærs¡¡tio
7 riû Mr. Gl""k- Ju¡t to clrrify fr mc, rrt rr ultiog rüou
8 tbrtc, diffcrcat cæv¡r¡¡úm¡ c -
9 A Wc arc probably ¡¡lliqg about morc ¡lan thrcc. I

l0 hsd morc ùan onc convc¡satiou wi¡h Mr. Gluck. ,{nd tlF. I

I I bclicvc, mccbanically tbc way it happcnod is I got in toucb

12 mtb Ms. Kd.ly wrth tbc adnon¡don th¡t sbc would u-¿ct down

13 M¡. Fannin ¡nd M¡. Kcsb.

14 I bc¡Èvc ¡\,{s. Kclly was in oa tbc convqsatioo with

15 ld¡. Kc¡sb and M¡. Fanai¡¡. alúougb sbc did not - e¡þ' rhan

16 llstcning, did sbc no¡ panicipatc ia tbc convcrsarioo. l¡
l7 was pnmarily M¡. f.6sh. M¡. Fannin did not conu-ibuæ mucb

l8 to t}r convss¿rion or havc mucb lo såy abour thc is¡æ- lt
19 was primarily dialoguc bctwcû Mr. Køsb and mysclf.

20 Q Now i¡ thi¡ lùc coDvÉrtatio! th¡t Mr. Kclly locetcd

2l Mr. Kcnh ¡¡d Mr. Frnnio, was tt¡t lhc coovcr¡¡tio¡ i¡ whict
22 Mr. Kcr¡h rdvirod you tb¡r Mr. Urzi hrd bæ. io Ncs Yct
23 goiry ovc¡ tbc oumbcr¡ ¡t tbc officc¡ of Fiao Fqg?
24 MR. HAYNES: I am sorry. You havc gor rwo

5 diffoq¡t ctr¡ccpts aU conbincd inro onc q¡'cs¡6¡. yq¡
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I A Tb lâst rinc I spolc ro him wor¡ld havc bcc¡t

2 sc.vsal Lcr¡'s bcfsc tbat conr¡c¡sarion wrrb lvl¡. Fannin and

3 Mr. Kãsh.

4 Q \Y¡c th¡t ÉG ñf,¡t rioc ¡rou rpotc witb him ¡bour

5 tbn i¡¡æ of bor wcl¡ thc cæpray ru doiog io e-¡ '9S

6 ccoprod¡ôQ-¡'97?
? A I¡ w¡s na ùc Frs¡ tisr I discussad wirh

8 M¡. Gluck ùÊ seh sbordall of t998 ¡o 1997 and ¡lso rhc

9 succr csri¡u¡cs. I bclicvc I spokc wiri hi$ cart¡s ¡b
I 0 sa¡rr day ard possibly tùc day bcforc.

I I Q A.od tÞ d¡y bcfcc, s¡s th¡t tbc f-l¡¡t rim¡ 1þ¡¡ þ
12 di¡cu¡¡cd tb¡t - ¡ pot lti¡I fc rhc cæproy oot ma.iog tbc
13 rtEct crpccrlrio?
14 A TbÊ d.y I spolc wirh lvlr. GI¡¡ck - rhs frs¡ tirr I
15 spokc with Mr. Glucl oo rba¡ issr.r was shrrJy - by rhar I

16 ssn r.bc ¡aqrc day. Wbaùcr i¡ was o¡æ bor¡r or two hou¡s. t

17 don'r ¡ccall- Bu¡ ir was sbonly afia I found our abou¡ t}r
18 si¡r¡¡úon frw¡ Mr. Bor¡srcin.

19 Q r.r¡ Jfin¡ rcc¡ll hos mroy dryr bcfoc tlc
20 coos¡atioo ütü Mr. K.r¡h.!d M¡. F¡¡ai¡ wrr rtr¡?
2l A I bclir¡c ir was no morc rhan a day.

22 Q W¡¡ tàcæ rnyhiog ol¡c dircu¡rcd ia ¡ùc

2l co¡vq¡¡tio wilh Mr. F¡¡tia ¡rvl Mr- Kcr¡t?
24 A I ¡hink as I rcsúf¡cd a discussion ofdisclos¡¡¡c

25 and tbc nccd ¡o. i¡ cffcct giræ sæ¡c ioforu¡ario¡¡" ci¡ùcr in

P€e t1r

I d¡oppcd th fust predicata ¡qrac¡od ir wirbour æUing bim

2 you wac rcr-acting it. So thc qucstion was. was thi¡ tb
3 convc¡sation arrangcd by Ms. Kclly possibly? And úrn
4 scparaaly. was this rbc convcrs¿rion in whjch rtse was a

5 mccting?

6 MR. LIPMAN: Ob. I wiü npbrasc ir.

7 MR. FIAYNES: Two diffcrca¡ 9,*.stions.
8 BY MR. LIPM,A.N:

9 Q I will rcpbrrc if. Which w¡¡ rhc coovcr¡¡tiæ
tb¡t iovolwd thc di¡cus¡ioo of M¡. Uzi going orirr fin¡¡ci¡l
ioform¡rioo ¡t -rÞ oflicc! of, I grn¡ it i¡, S¡r-d't 'r Ar?l
witù Mr. Fogg?

A That was tbc - my convcrsarion wirh Mr. Fa¡ni¡ a¡d
llr. Kcrsh. And Ufc I jusr trstifrcd. I bctkvc Ms. Kclly
facilitatcd fu al¡pboæ csll bur I doa't prrciscly

rsncs¡b<r if - bccausc sb djd ¡ro¡ paniciporc in rhc cåll.

My convcrsadon wrth Ms. Kclty bsd bcar in an carli: poinr

in tiurc tclling tF ùat I would likc ro grr i¡ ûouch witb

M¡. Falnin and M¡. I&rsh bccausc tÞy rr,trc out of own in Nar
York.

Q WhÉ ¡ou rey cerlicr poiot it rinq war tbet
c¿¡licr io tb¡l d¡y?

A Ycs. Esrti= in rùat dây.

Q ADd bory fr i¡ rdv."cc of ¡hi¡ cærsr¡rioa sith
Mr. Kcrsh e¡d Mr. Fr¡¡io, did you spcat ç,irb M¡. Gl¡¡ct?
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I thc docugrcnt or å p¡css ¡ckasc. which wou.ld brurg tbc

2 cstimatcs msc in linc wirb rcality. nnd rhat was t.b gisr

3 of thc discuçsioa. Fi¡sr of all ùc company's abiliry ro
4 makc ¡tp sabs projccùon and bring rhc saks proþrion morc

5 in linc wiù ßâliry ùrougb addirional disclosr¡¡ts.

ó Q Now wb¡t öd Mr. Ktrrb rey Mr. Uzz¡ b¡d sold rbc

7 participentr io tlc mccring ¡l Sk¡ddca Arpr ¡bout thc
E cæpaoy's ¡bi¡iry ¡o Ed tbc rtræt'r crpoctetioa?

9 A Mr. Kcrsb old rrc th¡r M¡. Uzzi was convinccd ú¡r
l0 bc could srccr or bcat thc sæa cepccuuons. fuid I don'¡
I I rccall tb numbc¡, bur I bclicvc ir was eirhcr 285 or S29i
12 million of scb. Bu¡ bc said ¡be¡ rÞ courpany. you know.

13 would put out a pæss rchasc. In fac¡. rhc compeny hod pur

I 4 out a prcss rckasc thst day. wirhour sE s.E¡ng it ¡her -
15 mc baving an opportuniry o ¡wÈw it - ú¡t ¡bc comp¡ny
16 would b<zr rhc firsr quârlcr tcsulls frør rÞ pria ¡tar.
17 And tbcy caur down f¡oo rb suts. cstimarcs of 295.

l8 Q Wh.t did yor rh¡ú of M¡. Uai'¡ ¡¡rcrtio th¡r b
19 c¡old bc.t tùc - rçll, of M¡. Uzzi'¡ ¡¡¡crtio¡¡ m¡dc ¡t tbc
20 ncaiog riú St dd.r ¿lÌpr?

2l A ¡ ¡bo¡¡gbt Mr. Uzzi was going to bc a pnfry bury
22 boy tbc l¡s¡ tvo monrhs - or tbÊ lasr far days of M¡¡ch.

Q \ìlù¡t do ¡ou nceo by úrt?
A Whåt I unn by tbat is rb company was going o

t¡avc o scll a fai¡ aoount of product o.
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I the prior quafcr. thc prior Får's quaricr.

2 Q At tùat timc, did you tåink it was possiblc?

I A lnitially, whcn I saw thc -- what thc company had

e to scll. and I bclievc it wæ approrimarcly ninery to a

5 ht¡ndred million dollars of salcs in tlrc laç tco or clevc¡

ó days of Mucir, I thought it would be a rcal suetch for thc

7 company ¡o do that. But aftcr thc cduc¿tion that I ¡cccivcd

8 from M¡. Kcrst\ I wa$l't ¿s skcptical as wtren I itrs saw tÞ
9 numbcrs. I was still skeptical, howevcr. but not as

l0 skeptical.

I I q Wcrc tbcrc aay rcas¡oos. othcr thao sccios thc

2 acu¡¿l or-nbcrs. tbat you h¡d for yorr stcpticism?
t3 A My skepticism rclatcd to tlrc abiliry ¡o scll that

14 lcvcl of product within a rclatively short window. And oæ
15 of thc thrngs that cntcrcd my rrind at that point was, you

ló know, thc impact of Bill and Hold transactions tha¡ took

17 placc at the cnd of'97.
I I And Anhur Andcrscn -- in conncction with the cr¡d

19 of thc hrst quaner, wc insistcd on having auditors in thc

field ø tcst thc cutoff of rcvenucs, to æsr tlc Bill and

2l Hotd transactions, to obsc'rve that thc ínvcr¡tory was trcatcd

2 in accordancc wrth accounting rcquiremcnts. But ttrc primary
23 basis of my skepticism rclaæd to tlre level and ahe a¡nount of
24 sales that thcy ncedcd in a l0 or I l-day pcriod.

25 Q Whca you say tbat rhc Bill a¡d Hold traosactio¡s

Page 325
I did¡'t find our rha¡ rby rvcrt going ro do mo¡e Bill and Hold

2 tans¿ctions in thc first quana of '9E.

3 Q Nor ),ou mcorioood tbrt ¡,ou trd di¡cur¡ioos *itb
4 &¡ñr8ñ+'pt ¡bout rhc imprct of Bill end Hold, eod næ rpokc

5 ølicr ¡bour thc Jrourry 22od ocaiog úd oúcr occtiogr
6 tbrt ¡,m h¡rt b¡d yi¡l nrn.try¡r ia trnurry. ìÀlcrc tboc any

7 o{ù.r æcctiagr tb¡t l,ü b¡vto't .-lt d ¡bor¡! ¡h.¡ yw
8 h¡vta'r tc¡tiñcd rbour ¡a bctr@ Jrourry r¡d ræcrioc io
9 Mücù *üco ¡'o di¡cr¡¡¡cd tùc inp¡c¡ of Bill rod Hold oo

l0 futurE rd€ vitù El¡¡trûcot of ttc coopray?
ll A Ycs.

12 Q Do ym rccrll sh¡r úcy rqc?
13 A I don't rccall prccisc dârÊs. bur I did b¡vc
l4 discussiæs tr/itb Mr. Gluck rcgarding rbc curpany's policiæ

15 and proccdurrs rched ro BiU and Hold q-ans¿ctions.

16 Mr. Cluck asL.d Arthur Andãscn to rer¡iew a draft copy or a

17 draft of rb company's policits and proccdurcs ælativc o
I8 Bill and Hold transacrious.

¡9 .And ùis policy was primily gercd to providc

20 inst¡uction to mc¡rbcs of orlu paru of rÞ company.

2t primariþ thc salcs ct¡sromcr *rvicc pcoplc and abo

22 disriburion pcoplc as ro how Bill and Hold sahs shoutd bc

23 bandlod so tbar rbcy r¡¡rrc handlcd in accordancc wjrl¡

24 gtncmlly ¡cccÐtcd accounting principks.

25 I don't rccall prcciscly wbar was said bur I madc

I cat¡cd your oiod in this rcgrrr( wùy wrr thrt?
2 A Wcll. ¿s I discusscd wirb úE - ctrrain msnbas of
J manacrmçnt carlio in thc frca¡. I fch rìa¡ thc Eill and Hold
4 salcs could havc an impacr oa subscqr¡cr¡¡ saks. So in my
5 mind. I gucss I was søning to s.r ùaL you k¡¡ow. sæ thaa

6 bi¡d co¡¡æ bomc o rmsr.

? Q Do you rccrll bo* f¡¡ oor rh. Bil¡ úd Hold cllcr
8 ntol up?

9 A I arn sorry. How far rhc Bill and Hold sabs -
l0 Q Ycs. ln tcras of do ¡ou Low bor f¡¡ rbc Bill ¡od
I I Hold - tbc dcliwrics rh¡t rsç ¡ product rhrt scr= ¡old oo
12 ¡ Bill ¡¡d Hold b¡¡i¡. Do ¡roo rtoc-'bcr wbtrr -
13 A Ar rbât ¡imc I didn'r tnow. Subscqr¡c¡rr- in

14 connccuon wirh oru øxpandcd pracduas on tùc '97 audit
15 most of rbc producr was dclivsrd. I bdb¡c by tbc ørd of
I ó Ma¡ch. And ùttc værc somr vcry minr product canccllations,

I 7 purcbasc odcrs cancck4 whicb I bclþv¡ t¡¡c¡c l:ss rhan 52

I 8 million. ¡hc otal saks. But also thc nu¡¡bcr th¡r båd baÊrt

19 rcprscnæd to us ¡s Bill a¡d Hold sels was not corrcc¡.

20 Tlsc wcrc additional Bill and HoH s¡k¡ ôar *r i¡,tæ nor

awa¡c of ar tbc timc g¡c did fu '9? audit. A¡d r,rrc forurd

2 tbosc in our cxpan¡Ld præcdurcs as uæll.

23 So by tlr poinr in timc I bcca¡rr aw'¿¡c of rhis

24 problur- most of rb Bitl and Hold as of - rbar b¡d bcol
25 m¡dc as of thc crrd of '97 r¡,qc out of thc w¡¡chou¡c, bu¡ *c

Page 224
I com¡slts o hi¡n fmm tirtc to tirnc thar I didn'¡ think it madc

2 a wholc lot of busi¡rss scnsc ø do rbis. And I ahink

3 Mr. Gluck sharcd my vio¡?oin¡ on tlut o somc cxrcn¡, BuL
4 you know. tbosc discussions n¡c¡c afra wc sigrrcd otf on ttr
5 '97 audit. It took placc probably sor¡tcrirnc in Fcbrua¡y.

6 Wc had discussions û¡¡ougb - ',rrcll rbror4lour ùc
7 pø¡od of cxrc¡r.Ld præcdurcs, but you know, discussions up

8 ùo úÊ point in timc cæ Gfuscd !o conscnt on our rtpoft.
9 But I wc¡r discusscd wirh rhc audir corrminÊc tbat I thorgbt

lO it was not a good practicc and tbet thdE was sn advcrsc

I I impact on thc company's saks by ørrcring ino tlnec ¡nc of
12 ransactions. I discusscd thar ar rh May l99t audir

13 commitrcc mccting.

14 Q Wùcû 

'lou 

qær! hrviog thccc dr¡c¡u¡iæ¡ ritù
15 M¡. Gl¡¡cL pu tms, r@Êtiæ ia Rürtrry r, I gran,
16 r@Griñc bctræn taourqr ¡nd - ¡r )ü¡ tctüfied bcfgG,
l? Aíhl[ A¡dct¡ro &id ro,mr. toc@Et, ttc di¡ct¡¡im¡
18 tb¡t took plecc pric ro ùc - priorto thc fint
19 coats¡¡tioo thrt ¡ou brd witt M¡. Gluck folloriag wbrt yur
20 krrood ¡ba¡t ttc æsultr, rigbr?

2l n Rcsuls of?

22 Q Ar r6c poiot io M¡rc\ I rbiok tor¡ rcrr¡fiGd tb¡t
23 pu larocd thet ttc coproy wrso't doiog ¡ll rh¡t scll io
24 tbc t-¡¡¡t qu¡ñ.r of '9t, rbùt?

Page 22ó
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¡ MR. IIAYNES: Tbc fìrsr ¡wo monrhs of 1998.

2 BY MR. LIPMAN:

3 Q Ycr. I m røry. S@ctinc io M¡¡cb yon found

4 or¡t - )lor¡ could¡'t rocobc¡ tÞ prcci¡c d¡tc, bot I tboügtt
5 you tcstifrcd tù¡t ir w¡¡ ¡æaimc io M¡rch t¡¡t ),q¡ foüld
ó our ùr¡ tbc cæpay'r ¡¡lcr ¡o f¡'rh-t y¡¡' rtcd ræc dflbt

upo tbc.o'-p¡ny'¡ .bility to -çr crpoctrtimr; i¡ th¡r
riglt?

A Wcll. tbc salcs tb<zrsclvcs did¡¡'r sbcd rùa¡. h

was ùc l¡¡ei of salcs - I b¡vc ¡csrif¡cd o a coupb of
things rclauvc to úc ¡998 salcs up tbror'gh sora poinr in

¡inc in M¡¡ch. Numbs onc is tbat I æstilpd r¡æ id<oúf¡cd

råa¡ tbdr *as a lor¡,t¡ lclcl of salcs 

'@ 
to darc in 1998 ¡s

comparcd o ycar ro day. s¿¡nc pcriod 199?.

I also ¡csrif¡cd ¡har rc.|¡tivc ro 1998 salcs )car
¡6 d¿6 ¡!¡¡rrgh sosætisrc ¡nid ¡o. you know. duri¡S ôåt v/ccf

of thc lóth tb¡ouSh rb 22nd or 2frd- rhâr I did nor bclicvc

thc salcs thar ûr cmrpany had at ¡har poinr in tiræ gaw
¡hcln rh basc for making ùcir firsr quarra csrimarcs.

Q OL¡y. In tour conrcrsstioot yi¡h M¡. Glr¡ct bcilrG¡
2l lbÊ cod of Jeouary ¡od ltc rinc io Mscb wbco Srou fou¡d or¡t

22 lh¡t lbc lsvcl of ¡¡lcr ve¡ not going ro bc -- wlr Dot

23 kæpiog u9 witb ¡ùc lctæl of ¡elcs of rbc prcviour ¡,rar, wùrt
24 v¡s Iþ rcrso¡ th¡r you dircurrcd with hio thc impacr of Billt
25 ¡nd Hold oo rub¡€q¡Eor pcf,iod tåùcs?

Pagc,227

l7
I8

t9

7

8

9

l0

II
l2
tl
I4

t5

r6

I and Hold ra¡s¡ctions ci¡b. Bur wbcn rbc opic would come

2 up L you know. I w¡s ûo( sby in voicing my opinlon in whar t

3 tho¡¡ght of rhosc r¡Acs of Fansacúons.

4 Q W¡¡ ttsc ¡ tEtr(þ ttc t4ic wr¡ cooioS up bctstæ
5 tbc cod of J¡¡r¡¡¡y r¡d lùc riFG ¡or¡ herd ¡bor¡t ttc ¡¡lcs
ó frgrrct bciq off cmprnblc '9t to '97?

7 A Wcll ¡s I jusr rcstifid ir w¡¡ in conrerion
I wiú dcvcbpiDg rhis føur¡l polÈy fø rhc company. \li bad

9 an accounting poticy üd proccdurc runual úat væ would
l0 attærpt ro you know. indic¡c wha¡ tbc company's procodu¡cs

I I u'trc going o bc rclaùvc o thosc t¡,pcs of Fans¡ctions.

12 And tc askcd u¡ r,o rcr¡È$' r¡Frt .

13 So I ù¡nk thar pro,mprod ¡ discussion. And my
14 cor¡¡ncats - you know. ua probably had sgwr¡l convc¡sa¡ioos
15 oo th¡r parricular drafr ¡nd. you k¡ow, i¡ would cotrrc up from
16 timc o drr. Bu¡ I cen't po¡nt to any prciscwatr ùar -
17 otbc¡ tban tb policy and procodurc mant¡al whcn urc ralkcd
l8 about it.

Q ÌVd! wby wer ttc cæprny doiag r policy m¡¡u¡l oa
20 BiU r¡d Hold ¡r rt¡r tiæ? W¡¡ rbcrc ¡mc iorcot to
2l contiotæ doiog Bi¡l aod Holds?
22 A Ycs.

23 Q Wh¡t do you know ¡bor¡¡ tt¡t?
24 A Ycs. At rbc poinr in u¡nc. somaimc in Fcbruary
25 af¡s uæ sigrrcd off on ttr 199? audir M¡. Gluck wanrcd b

Page 219

I9

I A I did¡¡'t tikc Bill and Hold *p.. ¡ ¡¡6rghr ir

2 was a lousy busincss pracucc. And I communicatcd tb¡¡
scva-¿l tistcs o M¡, Gluct- M¡. Kc¡sh- and orh¡rs wirhin rbc

comPany.

BY MS. HEILIZER:

Q Wù¡t wr goiag oo tbrf I'cd to thcrc co¡us¡rio¡¡
vi¡h Mr. Glucl dlriog thir pcriod? Wtrc tbc¡c rcco¡¡¡i¡g
ar'l¡tiDt ¡cnicc¡ bcing providÉd? Wb¡t wu rtc impcru?

A Wcll onc crchanp or onc discussion I rhink toot
placc - pardon src bccausc I havc diffìculty with prccisc

daæs. But rook plâcc ar r¡c drrc bc prcparcd rÞ policics

and proccdurts for Bill and Hold. ,A¡¡d I think I said

sos¡cthing O tbc cffccr. "Bob, you know. wby ârr ydl going to

conúnrc ø do this? \ilhy is th courpany going lo conri¡r¡c ¡o

do ùis? It dæn'r m¡kc sansc bcceusc. yort know. it ca¡cbcs

up witb you at søæ point in rigrc."

Q Aod whrt vr¡ hi¡ ¡¿c*E whcn ¡rur rrid tù¡a?

A I don't rccsll his ansns. bur ir was - I don'l
bclicvc Mr, Oluck was tbc piore of ùc B¡l¡ and Hold
progranr. I rhink you know. ba as corpo¡aæ conrolls, b¿d

o Livc witb Bill and Hold. and basically try b consrucl
for otÞ ss¡bcrs of nranagcurcnt thc saks dcparur.Ð1.

Mr. Kcrsb and u¡rimecly Mr. Dunlap.

He hed o providc rÞ accounring strucN¡E !o try
to makc ir çork. I don't bclicve bc was thrilkd wi¡b Bill

Pagc 2JE

3

4

6

7

I
9

l2

l3

l4
t5

ró

t7

r8

l9

1a

23

24

I fonnalizc proccducs rcla¡cd ro ù¡at bcc¡usc. rrrll ù is my
2 undrsunding that hc wantod to m¡k su¡r rbc salcs pcoplc

3 und¡rsrcod whar nccdcd o bc do¡¡c in rcmrs of diccussing
4 thosc tlT6 of saks wirh cusrorncrs.

5 So, you know, b didn't wsnt ¡o b¡vc o o<plain
6 cvery rùr¡c a ncw salcsman would join rùc company or cxplain
? it cvcry timc th ropic carnc up s¡ a rmnsgÊnrcot fltccting.
E Tbey wancd !o bavc a n¡n¡rc¡¡ docuss¡t thar ce.plairrd tbc
9 wbolc - whar a Bill and Hold transacrion was ¡nd wb¡¡

l0 qualificd from a gcrrally ecæpcd aciounring principb
I I søndpoinr wbat proccdurcs ûccdcd !o bc follou,rd witbin th
12 company in tcrms of pr¡¡chasc ordcr roquirantntl. sbipping
13 rcqui¡@cnts. you lnow. rhc wbob - all rhc aspccrs

14 associacd with thosc t¡çcs of transactiørs.

15 So ar tba¡ poinr in timc ir was my undcsunding
I ó tbc company in¡c¡r.tal to harç fuiurc Bill ¡nd Hotd ¡shs. A¡d
17 thc l-rst quancr úcA did b¿vc Bill and Hold saks.
¡8 BY MR. LIPMAN:

19 Q Sir, i¡ tbc c¡ovqr¡tio¡ rhrr pu h¡d rirà
20 M¡. Krr¡h r¡d Mr. F¡¡¡i¡ wh¡rc M¡. U¡rzi.t rGDdt.t ttc
2l mætiag sri¡[ gl¡d¿lar Âr¡r wu di¡cu¡æ{ did pu rctt
22 Mr. Kcr¡h wbrt yor juri rold ur you *uc rclliog Mr. Clrrt?
23 A On rlE rcþhonc convcrsa¡ion. t did not b¡vc a

24 convssarion wi¡h - abour Bilt and Hotd tr¿nsåctions.

25 Q Doyouk¡owwb¡t-

Pagc 230
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14 and I don'¡ rccall bcaring from tbosc in an¡nd¡occ at ¡bâl

15 Ercí¡ng ùal tb¡t asp€ct was discusrcd'

ló MR. LIPM,A'N: Why don't r¡rc bnak fo¡ lunch now' Wc

l? a¡c off rbc ¡ccord.

t B (Wlncupon. at l:06 p'm ' a lunchcon rcccss was

l9 ¡aksn.)

Sunbcam

?'age23l
Pagc 133

i caner¡So¡ ti¡tt'G'L phcr io M¡trù tb¡t iavolwd

2 M¡. F¡¡qin' Mr. Kclly' 6r - rad'/c M¡' Kcr¡h' eith¡r

3 rogdbÉr a in cæbi¡¡tim ø riagty tù¡t ¿'"lt vir'h bow t'hc

¡ .-=ê=ñu oeç àaiæ rt tlrt poiot i¡ l99t?r tul,{¡t r€ 5't '- *

5 A I bclicvc rb¿r I had þd a conrqs¡tion witb

ó N{s. Kclty. prior o my convcrsation wirh I'lr' F¡nnin a¡d

7 Mr. KøsL and apl¡irrd to Ms' Kclly wby I wancd !o discuss

8 u why I r¡anrod b 8cr in oucb wiù M¡' K¡rsb and

9 M¡. Fannin. t h¡d a discussion witb hs on tþ saks

l0 shordall iss¡æ.

I I Bcyond rbat i¡ convcsaúons wiô ùos' ¡btcÊ

t2 individu¡ls prim to rbat rirrc priø to rhlt rckpbonc call

13 I would say. olb üan tb Ms' lklly convcrsadon' no'

14 Subscqucot þ tbat tiric. tb¡rc t¡¡c¡c særc discussions tbat I

15 t¡ed wiù M¡. Fannin. Ms' Kclly' aod not æcssarily a

ló di¡cussion. but a mrning ancndcd by Mr' Krrsb wlsc ù

t? opic was discus¡cd.

18 Q Nov rhi¡ i¡ ¡ubsoqrpot' You b¡d túcûtio'Gd thc

prc.t rclctæ 9¡¡ - thc ¡ub¡cqrnt coúY(f¡¡¡ioo3 tùrt ¡'ott

ç6 rrlki¡g .bout' tbct€ cæYnß¡tiær tæt plrcc ¡ñ'r úc

prtst rclcl¡G ø bcfcc t'bc prcrr ¡clc¡¡c?

A Tbc convas¡tions - I bcliaæ your qucst¡ofl \¡¡es'

did I bevc any orhrr convcrsations' Tbc convcrs¡úons I ¡¡¡r

rrfcrring o now rræ aftcr ür press rclcasc'

Q t¡ yot¡¡ coovc¡s¡tio¡ wirb Mr. KcllY' d¡d yü¡ tcll

Divcrsified Reportins Scrviccs' Iuc' (202) 29G.9626' ó-9-99

Itl

I A As I rccall' Tùc¡c mfùr bave bccn a commcr¡t su]dc

2 about i¡- bur did I - I don'r rhink I said ar rbar point in

J trmc ro M¡. Kcrsh that'You nccd to sroP tbc busincss

4 practicc."

5 Q Do)'@tDowsbctb-
ó A I may bavc said sorrø'hing üfc "Do you bcliorc thst

7 your Bill and Hold satræ þd a! ¡nPact on tb rcsuls kc to

I daa?" Tbei uray bave bún pår of tb convtrsåt¡oì' but I

9 don't ¡ccall PraisclY'

l0 Q Do y!,¡ k¡ros wbcrbd Mr'VaJh¡d di¡cr¡¡ccd tb

t I ioP.c¡ 6 Potcoti!¡ imprcr of Bill r¡d Hold oo rhc cæpray'r

12 pcrfcro¡¡cc ¡t ù¡t r¡ætiog tr SL¡dd'û rttp¡?

l3 A I can'¡ rcstify o ùn¡' I was oot 8l tb glcÚdng

I9

20

zl
11

23

24

25
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I br úyrbiog aboul sb¡t you r'borrgtr ro hc dirclo¡cd by thc

2 coopaoy ¡bou¡ its Pcrform¡occ io tÐ8?

I A I discusscd wirh Ms' Kclly ünt I tÌ¡ought üE

4 company should makc clear in ils disclosu¡cs on any documcrs

5 to bc fitcd thar ür company was going ro incur a salcs lod

ó diffacr¡r úan tbc strcct anticip¿r€d and also bc wry

7 ca¡cful in - and this was rcfcrring ¡o Út prtss rçbsc

I üra¡ was put oul ¡ bclicvc' on March lgrb or 20th-

9 Bc vcry carcful that tb company nol put itrclf

l0 ino a box in rying to mcct en cxpcrudon in wbicb it can't

I I mcEl. Somcrhing ro ürat dfcct And I had that conrrcrsadon

t 2 witb Ms. Kclly subscglur to tbÊ Ma¡ch f 9rb and Msch 20th

13 prcss rclcasc And rb¡t would havc bcan bcforc rlæ c¡rd of

l4 Ma¡cb.

15 Q Nos io rbc coortr¡¡tioal virb Ml' lGlty - io tb

lócoovtrs¡tioovirbM¡.Kcllythrt¡oubrdthrtprcccdcdttc
17 prtss ¡¡¡c-4, did you alro dircurr tbc lelcs leæl of --

l8 th¡t ùÊ cooploy war crpclicociog?

19 Á Ycs.

Q Wh.t w¡s bÊr rcspo¡¡€ 1o wb¡l tol¡ told b'r?

A Hct rcsponsc was lbat rbc siu¡¡tion þd b'Éß

Q A-od did You -
.A Thar was ür cfux of tbc convcrsaúon ¡nd tbc nccd

25 ¡wio¡æd bY Skaddcn erPs and tlut ba¡od on tbci¡ ¡dvicc from

Page 234

20

22 for disclos¡¡¡c of that fact'

23

24

¡ AFTERNOON SESSION

2 MR. LIPMAN: \¡y'c arc back on tlc rccord ar

3 approxrmatcly 2:25. And whilc r¡rc r¡rcrc off r}r ¡tco¡d' tltsc

4 w(rc no discussioos of subs¡ancc bcnrytc¡r ¡.b s¡aff and ¡hc

5 witncss or counscll is that cor¡cct?

6 MR. llAYl'lES: Th¡r is corrccr'

? BY MR. LIPMAN:

8 Q Bcføc *r brokc fs lu¡c\ rir' *v wøt trlking

9 about thc occtiog -' I ro *rry, t'b ælcaboæ coofcrcacc

l0 rbat yoo b.d rith Mr. F¡naio ¡¡d M¡- Karb ¡¡d poc¡iùly

I I Ms. Kclly. S¡c¡c thtrc roy ottrr coovanrt¡oo! involviog

l2 Mt. Kcrsb, Mr. Kctly' r¡d/s M¡' Fro¡i! tb¡l rcIrted to lhc

t 3 ioprcr o rùc Bill ¡¡d tlold lh¡l yol¡ c¡¡ rtr¡Il lb¡¡ tæL

la phcc is MÍch of l99t?

l5 A Iær uæ clariff th¡t tb convcrsation was not

ló ncccssarily a convcrsadon abo¡r Bill and Hold' Th¡t

I ? convcrsadon was primüily I convas¡tion about a pocntial

I 8 sborrfall in s¡lcs fo¡ tbc first quanrr and ¡ disclo'st¡tc of

19 such. I bcliorc. as t rcsrifrcdca¡lir¡' r¡ædid not bava

ùar I cao rccall a discussion of Bitl and Hold on tþt

2l aþbonc conuåsarion' Anhot¡gb. ir migbr bavc possibly

22 bccî r¡anrioncd. but I cannol rcstifo üar rrc discusscd Bill

23 and Hold oo ùat Paíiculsr convc¡saúon'

Q I epologiæ. ¡i¡. I did¡'t Ect' to Ei¡tt¡tE yol¡r

Page 232

[.ct nc lsk ¡ou th' rc¡c tùcrc roY ottcr
4

25
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I counscl, ùry tborrgh¡ thc disclosr¡¡c - or tbc disclocuæ and

2 tbc prcss rcbasc was adcqr¡ac.

3 Q I am ¡orry. I rm rskiog eboor your coavs¡¡tiæ¡
4 'hñt yq¡ b¡d - cooruc¡tioa rhst yor¡ h¡d vith bcr pricr to

5 tùc issu!4c€ of tÞ prcss ¡rlces.
6 A Okay. Wcll ¡h¡rc a¡c a nusbq of prcss rcbascs,

7 Can you tcll c whicb prcss ¡ckasc?

E Q I eo rrry. Tbr¡c vr¡ - I bcliwË pu rrid ttrt
9 rbc¡c *'rs r prcss rclcarc tt¡t c¡mc oot æ citf,¡r Mûcù l9tå

l0 or 20th.

ll A Ycs.

12 Q A!4 $'cU, wh¡t I rrn erking rborl ir yoor

13 cootss¡tioo yilb M3. Kclly thrr r'nl plecc bcfac thc

14 confcrcocc cdl thrt Inry hrw i¡volwd Mr. Kclly ¡¡ú ¡l.o
15 involvcd M¡. F¡¡¡ia r¡d Mr. Kcr¡L
16 A Okay.

17 Q Did you dircu¡¡ tùc salcs lcræl tbc Su¡bc¡m ¡alc¡
18 lcvcl. with M¡. Kclly in th¡r convc¡r¡tioo?

19 A Ycs.

Q A¡d d¡d you elro discurr wirh bcr tùc - you
2l tho'Bhu on brving to b¡w disclær¡¡r pu¡ out by tbc cæpaay?
22 A Ycs.

23 Q Wh¡t wr¡ bcr ¡caction ia th¡r couvcr¡¡tioo?
24 A Hs rtaction was rhc sa.s¡c as I sr¡rtio¡rcd bcforc.

25 ¡ba¡ Skaddcn Arps \¡/as of rh opinion rhar rbc prss rckasc

P'age 235
I thc prcss rcbasc.

2 MR. H411,¡ES: Now rhis is th March lgrh prcss

3 ¡chasc?

4 MR. LIPMÂN: Ycs. sir.

5 MR. IIAYNES: Okay.

6 BY MR. LIPMA,N:

? Q Nos rho rr¡ tÞ A¡rtqr it¡&tcû ¡o¿¡yi¡lu-l who

I 3pofc eitb rùc ¡ndc+vri¡¡¡¡l

9 A L^arry Bomsain spo&c wi¡h rhc undcr*rirss as wcll

l0 ¡s tb und.rurritcrs¡ ¡com.ys.
I I Q Did yø brvc roy pcrroorl coor¡c¡ wirà siú(f rbc

12 nndaruitcrr 6' ftcir rnaæ;rr?
13 A ¡ did r¡ot båw facc to fscc conract. [:rry
l4 actually æ wi¡b rln in Nsv York ¡nd Larry parchcd mc ino
15 ¡ alcpboæ c¡Il. I w¡¡ in Rorid¡ a¡¡d h wæ a¡ - I
ló bclicrÊ bc ves rr Mugao Sa¡lcy'¡ oftìcc. ¡ltbo'.gh I as¡ no¡

17 a b¡¡r¡d¡cd p<rcc¡r çrrain on ràar. A¡d t drd havc a gcar
I E convcrsation with o¡ç of tb u¡d¡ru,riras-

l9 Q Do you ¡ccdl wbo w¡¡ ou th¡¡ coofc¡rocc c¡ll?
20 A I do not æcall- Tbor is somahing t could
2l ¡cscarcb o hclp my rrcmory. bur offì¿nd I don.r ¡æall rlæ

22 na¡r¡c of tb undcr*¡ira.
23 Q Do fu m¡ ¡bc fi¡m c rhc iodivid¡¡l¡ oo tùc
24 c¡ll?
25 A Tlc indlividilctc.

Page 237

I rbar was pul our rhar day was suffici¡¡ and tbat tbc wss

2 no nccd for addirional disclosurcs in docr¡mc¡s to bc f¡lcd

3 lMlt¡ ¡tr SEC.

Q trvùco did tùc idcâ ofpuniug our rhc prcss tclcesc

6 A ¡ don't know prcciscly wb<rr ir spnurg up- Bur I
7 bclicsc tlu¡ ir was a ¡csult of Anhur A¡døsør's discussions

8 witb tb urdcrwrircrs and tbc drafi of rhc confon tc¡rcr

9 indicaring tbå¡ thsE was a dcclinc i¡ salcs in l99E ¡s

l0 comparcd to 1997. I belicvc rbar was rhc gernis of op
I I nranagurørt and counscl of puning out sos¡c t¡1c of prcss

l2 rclcasc.

13 Q Wtco wa¡ tùc ¡¡r¡¡ rinc tàlt Arrhur 
^.o&scr14 di¡cu¡scd thi¡ infqa¡tiæ viù Éc u¡dcrsrirÉr¡?

¡ 5 A I cannor prcciscly ensnr:r wirh a daE but it was

16 vcry closc. And by closa I mcan yithin scvcal days of rbc

l7 point in ri¡¡c rbc prcss rclcasc was pur our oo rb lgrh c
¡ E 20¡h.

19 Q Rcalizing rber pu doo.t L¡æ rÞ rpccific drrc
20 rigùt oow wbco you !¡y rctuel dayr, oøc lilc ¡sræo or E(rE

22 A Morc tikc rhrc. Mo¡c likc rwo.

23 Q ì¡/¡s Ârr.hr¡r A¡dcrsco i¡volvcd io ely discusrionr
24 rclatiog ro rbc coolcor of rbc prtrr rclc¡¡c?
25 A Anhu¡ A¡dcrscn was not consuftod on tbc contcr¡t of

Page 236

4

5 spring up?

I titc tlrEc?

Page 238
I Q La rac ¡hor 

',ou 
wh¡t ùrr b€@ pruviouly m¡rkcd ¡¡

2 Erhibit 125.od Út ¡,oü o plcræ tæt ¡¡ rùc tÚt prgc of
3 ú!r 6rbibit. Thar ¡¡e a¡Ee¡ --
4 A Do you want ræ ¡o ¡cad thc c¡¡ti¡c doc¡¡¡¡ca¡?

5 Q No',oo. Thc¡c ¡¡c ¡{rac D¡EG| ¡t rbc top of tbc
6 crhibit. And if you could læk ¡r úæ s¡d tcll mc wbctbs
7 ¡oy -- whc¡bt¡ -h.r li¡t rcfic¡bc¡ ),ot¡r Erúûy er to wbo mey
8 h¡tr bcc¡ oo tb¡¡ coofcnocc câll úù - rt¡t rc *vrc jrut
9 i-n iot rbq¡t.

l0 A Tlrconlyoncrh¡t-rrcll. fus¡ofall.noorc
I I f¡om rbc compsny was on rhat call. A¡rd tb c¡ll I am

12 rcfcrring to is brry Bomscin in Nry York cirbc¡ a¡ tÞ
13 undr¡r,Tircrs or rbc printcrs. Orrc of tbc rwo. And I ¡m in
la Fbrida aod Larry paæb ûE io. I bclÊvc Joh¡ Tyræ r¡ns

15 o¡rc of rhc individr¡¡ls. bur rbc orb ¡¡næs I don.t bclkvc
16 tlcy wcre.

l7 Q Wcrc eny bw¡rcrr oo tùc ê-ll?
18 A I bctiã/c tÞr was so anûrnc? rcpnscrrring rhc

19 u¡dcrvritrs.
20 Q Rcprcrtttiog Møg.! Sr.¡lqr?
2l A tlorgan Strn¡cy. rigÀr.

22 Q Sle¡ it ¡ææ fru Drvir polt?

23 A Tln¡ was rhc fim¡ rhar rp¡cscarcd Moryan Sranþ.
24 I bclÈvc. I bclie,yc rågc was orE of rhcir artorrys on tbc
25 call.
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t Q Do you rccall wbat bappcocd oo tbc cs[ wblt )rol¡

2 ¡¡i4 sh¡t M¡. Bø¡s¡cio ¡¡id?

3 A t don'¡ rs¡csrbtr a dcuikd conv<¡s¡tion' but tb

4 objccrivc of tb caU was to discuss úc ned for bctts

5 company disclosu¡c rclaúw to tbc saks issr-

ó Q \tlu Møgro Strnlcry rwrt of tbc blcl of ¡¡lc¡

7 i¡srr bcfoc th¡¡ co¡vsutioo?

I A I bclb/c ùât tbcy uryc bccausc r¡æ bad prcparcd r

9 draft cosrfon tctø' And onc of tbc paragnpbs in rÞ dnft

t0 co¡nfon kfft idmtil-lcd a dccrtasc in rb 1998 sab as

I I comparcd to ùc 199? salcs fqr rb sa¡¡rc p<¡iod

12 Q Do fou k¡dr if tlÉY ..

13 A I bcliwe rha¡ Jobn Tf'¡ec bad rwia¡rcd a copy of

14 that pricr o úar Poinr in tirnc'

15 Q Do yot¡ Lnow if Morgro Sraalca wu o-r& rvre of thc

l6 lclcl of thc cæpeoy's ¡¡lc bcfsc rtcy ¡¡w ¡ drañ of thc

l7 cæforr tdrd û¡t )'tll¡ çrcrc rrlking ebout?

l8 A t don'r know that. bur b¡scd on - I rran' bascd on

t9 brsay. and this is primarily froo Larry Bornstcin' I-arry

20 fclt thât tbcy l¡/í€ somñl'ba¡ surpriscd and was.not awarc of

2l rhc salcs sin¡¡tion pnor ro ræeiving oru comforr knr¡'

22 Q No* did you aod rhc un&vrittr¡' yol mcroiug yul

23 ¡ud Mr. Bryasrcio' di¡cu¡s rhc ¡c¡¡oa¡ fø rùc f¡ll otT in

24 tbc sslcs lcwl?
No. not ¡hat I can recall' If a ¡eason was

Page 239 ' Page 242

Page 21 I

I røErrbcr if th prtss rclcasc b¡d bcc¡l sc¡rt out. håd b<Ên

2 prtparcd. Tb drsft wes 3:vcn to lh undãu/rilcrs al tlr

3 riglc l-a*r;, and I bad çru :all. Acn¡¡lly. L¿rry was in No*'

4 York. I cbr't rccall rb prccisc rrrunç but spccil'ically on

5 rh BiU and Hold isst¡c- t doo't rccall discussing th Bill

6 gr¡d Hold dircctty wirh Morgan Sunþ'

? Q Si¡, orù< rb" tbÊ lca€l of ¡¡lc¡' whicù ¡tou

8 ibt¡ñcd ¡i oæ of ¡ùc rhingr úrr rsc diffc¡t¡t th¡t yü¡

9 LúDod duriog tbis pcño4 w¡¡ rbc uythiog clsc tùrt you

l0 tøroÉd duriog thir Pcriod th¡l fdl¡ inro tåc s¡oc diffæot

ll crt4uY?
t2 A Okay CanyougivÊtnÉtb'Pcriod?

¡3 Q Tb" Pctiod i¡ f¡u rb - frm Juur¡r 22' l99t'

lr tÀroog! Mrch 199t.

15 6 Wcll back o ou¡ dcf-¡nitbn of unust¡al Wc did -'

ló or rbc company did cnr¡r rnto discussions wirh Cok¡nan' in

l? addition ro Firsl Aldl and Signâtutc Brands' and prococdcd

l8 ro p<rform duc diligcncc and basically cr¡ur into a purchasc

19 agtounr on thosc tbrcc companics' Tbat was cølainly a

20 signifrcant 6/€nt or unusu¡l aran¡'

Anotts errgnl tÌ¡at occur¡cd was sonærigw in

Ìr.. Sunbcam

22 ffin¡a¡y. ù.rç \r¡cre sorrlc prtrty signilìcanr uppcr krcl

23 nrana¡ørcar curplo¡rmcnr conlrâcr aSrccrrienß sruck with

2a Mr. Duntap. M¡. Kcrst¡- and Mr' Fannin' During ùnt pciod of

25.A 25 dma tbc rrrc significant stock opdons ¿rantcd to

Divcrsificd Rsoortine Scrviccs. lnc' (202ì 296-9626' 6-9-99

I Mr. Gluck ¡nd Ms. Kctly. I rhink thos¿ a¡c ¡lr morc unusual

2 ctulrs that I can rccall.

3 Q Wrs tbc¡c ao¡hing ckc. otbø ¡b¡¡ tùc cslc'

4 lsr¡cl, th¡r hsd to do with r.bc coopaay'r rcsults --

5 Þcrføo¡oc¡?
6 A Oncc again' whar pa'iod of tinrc?

't Q Tb umc pcriod of rioc' Fr@ tbc third *c& of

8 Jroury ro - úrol¡tb lhÉ - throt¡g¡ Mrrcb t9'

9 A Okay- Sonrc of tb issr¡cs - unusu¡l twcflts ürar I

l0 jusl rsrlioncd ckarly would baw an rmpact on tìc company's

I I p<¡formancc fø rlu¡ tiq¡c Pcriod' Th'rE urcrc raÙu large

¡2 composôtion cbårgEs. wbich would bavc ao advcrs¿ itnpâcl on

13 rÞ company's FÉrforuuncc io rh lìrst quårtr' And tbosc

14 would bc rccordcd ar ùÈ dmc rbcy nue ctrratd in¡o So

15 rbosc b¡d a vcry signifìcant impact on l99E'

ló Tbc purcbasc rrans¡ctions obviously would altho"Sh

I ? rÞy uøcn'¡ rtcordrd until iþ cnd of that paiod' But as

l8 of rhc útrr tbry r¡¡æ rccordcd in ¡lE books end reo¡ds of

19 rlr company. it oølly cbangcd tbc balancc sEt and tE

20 opo-aring rcsuls of tbc compâny' From a comparzbiliry

2l søndpoinr it was a diffqn¡ comPsny at ùâl point' I

22 thhk rbosc arc tbc primary rhings rlar would affccl

23 paformancc in rha¡ timc framc th¡l I wss awa¡c of at tb

cr¡ loo& blck ¡r E¡iibit 125. Tbr:rc i¡

Page 242

24 tisæ.

25 Q Sir' if

I drscusscd. il was not a sþifrcant corn?orænr of discussion'

2 Q rüc¡c tbc uodÊñrritcrl ia rgrccocar that rdditioo¡l

3 disclosutt sould bc ttquircd?

4 A I don't bclicrc rlr<ry werc in agrtøncnr with Ùtat'

5 Q Do you rccelt wbrt lby ¡¡id on rb¡r scsc?

ó A I bctisr¡c rb posiÙon tbat rìcry u'trc taking was

? thc company's posidon along wiib rlE company's counscl's

8 position.

9 Q Whicb w¡r?

l0 A Whicb was ùar rlc M¡¡cb lgrb or 20th discloctr¡c

I I was. you know. would bc adcquae' And in otbrr words' no

12 spccial ncnd ro pur addiriæsl i¡fc¡¡o¡rion s ösclosr¡¡c in

13 th dæuncnt.

14 Q Nw rt¡t ¡¡crs Útr¡ûc¡ ùÍ thÊy l¡cq ¡t ¡bc tiúc

15 rhrt yoo bd tpotc riú lbñ ?b¡t låc cdtrût of ù¡r

16 di¡clæu¡t sould be. Did ücY?

l'l A I don'¡ Lnor¡. I don'¡ t¡¡orv if it was bascd on thc

18 discussion wiù thc cørpany's rflorîcys. Jara Kdly Wc

19 uqc ralking about a m¡ttc¡ of a day c nro' I just don't

20 know.

2l Q Did you rt .oy t¡Dc, priø to rhc i¡¡¡¡¡¡cc of thc

M¡rch 19ù prrrr rclarc' ö¡corr thc imprcr of ûc BiU rd
Hold oo tùc ¡¡lcr tcrcl of thc cæpttry witb royoÚt with eoy

ZS A WctL just as I bavc just rcstifrcd I don't

Pagc 240

24 of tbc sodcr*:rit¡r¡?
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Page 243 - Page 246

I oæ of ¡bc prgcs io tå¡t ãh¡b¡L t thict it i¡ rbc thi¡d

2 prgc.

3 A This onc?

4 Q I u rrry. Ir wor¡ld bc rl'c Et prgc. Tùc hrt
5 page. I eo rcry. ¡t É¡ or¡l r - it ¡ct¡ 6¡¡¡ r¡ rtc¡¡tr
6 fø r briag dov¡ d,r ditiS¡¡cc uø.iog, I ùcli¡tr. I¡ tbi¡
7 thc occting fh¡t to.'L ¡rboc rf SLrr,lñ Arpr wbcrc Mr. Uzi
E grvc r ¡Ðüt tb¡t yur tc*ifrcd ¡bor¡r bcfæ?
9 A I cen't ansr¡,tr th¡t. I did not panicipatc in this

l0 mcaing and I bavc ncvcr s.cn this agrada. So I cao't ansr¡¿c¡

I I rhât.

12 Q Ok¡y.
I3 EYMS.ARMSTRONG:

14 Q Mr. Hulow, wtco M¡. Bs¡¡tcio crlcd po ia thir
15 pboæ ull th¡t ¡tou tcstificd to heviog trcciv€d Mr. T¡lcc'r
ló pboæ cåll, wb¡t w¡¡ Mr. Bø¡rtcia rcctiog fru you? Wu ir
17 edúcc? Do¡mrrccdl?
18 A Larry was working on rhc docu.srcrr¡. And b wor.r.ld

19 call mc from timc o tiurc with just an updac on tbc s¡arus

of úr prqcct. And b was wøking closcly witb. you Loow.

2l nprcscnutivcs from th undcn¡dtcrs and also tbi¡ cou¡scl

22 in conjuncrion with puning thc documcnr togcr¡Ér.

2J So bc may call - bc might call wi¡h a qucstion.

24 "How ¡his sbould bc dischacd?" And you know. "Whar sbould

25 bc dorc tsË?" À¡rd" "Koç rr apprircd as ro wbsc nr nqc i¡

Pagc 243

I bc ucssary uns consisqrt witb tÞ company and üæ

2 company's counscl's advicc and approach. I qun ùar is

3 wba¡ is in my mind tb¡r I ¡rcall. Bur I don'r nr¡ø¡bcr
4 cxactly bow b said ir a.od wbat wo¡ds bc r¡ccd. þ¡¡ ¡þ¡ ig

5 whar -l walk d ¡way from with tbat conr,qs¡do¡.

Q W.¡ ttcnc roythhg chc û¡r vr¡ di¡csrrcd tù¡¡ )tou
7 h¡wo't ¡¡rc öt rcrrif-tod ro brvia¡ æcurtd dnriag rtrt
I pl'g'¡ c.lli
9 A Not tbat I c¿n ¡rcall

l0 Q W.¡ tbcrc ray o.bcr pùæ c¡t¡l rù¡t d¡y frw
I t Mr. Bcgt¡cio ¡cl¡rirc ø rhi¡ i¡¡w of di¡clo¡r¡rc?
12 A I as¡ 3t¡¡r tbç r*sE.

13 Q Do fm rccell euythiry rpccific rborl oåcr pboæ
14 c¡ll¡ úrr yw æirld -
15 A lemrcry?
16 Q Thrt yu rwirld fr@ M¡. Boru¡rcio tb¡r d¡y.
t7 A I don't ncalt anyrhing spocifrc- You kæw. Larry,
16 lilc I said" b w¡s calliug lr frm tisrc lo risr jusr !o
19 updarc mc on rlc srarug of rb proþr and. you know. how tb
20 docu¡r¡u was cøring rogüh and tb ümi¡rg and so forrh.

2I BY MR. LIPMAN:

22 Q Sr, do ¡ou rcc.ell wbc¡ùtr A¡thr¡r e¡dc¡¡ro
23 pniciprtod i¡ ¡ M¡¡ch ¡t. ¡99E. coofqcocc c.ll r.hrr

24 i¡volwd D@ Uzzi ¡¡d Dcôcrh McDo¡¡ld ¡¡d Mr. F¡o¡ia?
25 A Tba¡ rvas M¡rch t8rb?

Pagc 215

ó

I rbc prcccss." A¡d orr of tbosc calls. I don'r know if b was

2 in a confcrsrcc ræm or an officc- and wc bad a - hc bâd -
3 I bclicvc it was John Tyrca bur I am nor l@ pacc¡rr

4 confidcnt. A rEprcscfllariw from MorEan Sranþ. And I
5 bclievc a rcprscntatiw f¡om thci¡ law f¡m wan¡¡d o
ó discuss tbc sahs issw rcladrr to rhar poinr i¡ rirr¡c. And
7 tlat was - rba¡ is tbc way I rçcall i¡ was prcfacod to ur.

Q Did pu cmc !o ¡sy co¡clruioo rbc¡r wbd.h G ûo(

9 tbcrc w¡¡ r o:rd fa oac di¡clo¡r¡rc rçl¡úvç to tbc ¡dct
l0 is¡uc rt lbrt tiñc?

I I A Ar ùåt rig¡a I fch ùc¡c was møc nccd for
l2 disclosu¡r.

13 Q A¡ddidyoutcllM¡. Bq¡¡rci¡? ÞidyæætJ,yo
14 k¡ow, s@!oæ cltÊ io Ncr Yct ùrt tàit i¡ wh¡t, yur Lmw.
15 A¡dcrscoe¡Duþdo?
ló A Mr. Bomstctn w¡s of tbc samc fr¿sr of mind. and I
l7 didn't haw o tcll him bccausc wc bad prwiously discusscd

lE it prwious o rhar call. /C,¡d Mr. Bor¡srcin had co.nsrunic¿¡cd

19 tbat o ¡bcsc individ¡¡als at ¡bât poinr b ú¡ræ.

20 Q A¡d wbrr rbor¡r tùG iodivid!¡l wbo i¡ o rbc c¡ll
2l yith Mr. Bc¡¡tcia ¡¡d Mr. Tfæ, did tc b¡t= ! rtrpoos to

your d.cirioo ø ¡ùc &itioa ¡h¡t thãE w¡¡ ¡ ¡ccd fc msc
disclo¡u¡e oo thi¡ i¡¡rr?

A As I asúf¡cd ca¡licr. !o thc bcst of my

5 rccollcction. his aniudc and his say what bc

Pa¡a 2la

I

would

I Q Yc¡. ¡ir.
2 A I havc no knowlodg€ of rlnr call wirh rbo¡c

3 individu¡ls.

4 Q Lcr mc ¡how you wbat r'-r prcviourly boco o¡rtod ¡¡
5 E¡hibir tó.

MR- HAYNES: Do you wanr any of rhis baclc?

MR. LIPMAN: Ycs.

MR. HAYNES: This bcing úcsc qbibirs bcføc rbcy

I I BY MR. LIPMAN:

12 Q Si¡, if :to¡conld plcrr nm to pgc AÂ.R0159{.
13 H¡vc yoo crrrr Èça tbi¡ ntmq¡odr¡r¡?
l4 A ls il jusr rhis onc psgÊ tht you rrc æfaring o?
15 Q Wcl¡,ü¡toæprgcrodtbrbti¡¡æ
16 dærnc¡tr ¡tt¡chod- A¡d t úiût it i¡ r lor¡l of thr
l7 pgcr. Aod thcy go fru 59¡ll th¡or8h 59¡f3.

¡ I A Can I talc just a fcw minu¡cs ro rrãd il?
19 Q Âbæluæþ-

20 CIhc si¡æ¡ cr¡miood tbc dæumcot.)
2l TI{E \ryTNESS: I bclicr¡c t saw ¡his dur¡ng rb
22 F;ú of rimc in whicb uæ wtre doing rbc cxr¡ndcd præcdurcs

23 on rlr 1997 audit. Prior o ¡h¡r ricc, I havc nor scc¡r i¡_

24 BY MR. LIPIvIAN:

25 Q Wot¡Id tt¡r -- v¡¡ rù¡r -

Page 246

ó

7

t
9

0

8cf

MR. LIPMAN: Ycs.
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on

I A But this Lncr - rhis gsro is darcd J¡¡l,v 17.

2 1998. whicb was during rb p<r'iod of tinc ur nr¡r doing rir
3 c¡tcnd proccdurEs.

4 Q Ri$¡. So would you - do you thint yoo ¡¡s rùi¡
5 mcoo mor¡¡d r rbour JuIy 27.lg99?
6 A No. i¡ was soocri¡nc sñs rh¡r. A¡d l.¡outd bc
7 gucssing bur ir was probably larc in Octobq. sot*tiæ i¡
8 Scprtrrb<.

9 Q De thi¡ urno rcfrcsb yorr r¡collcctioo r¡ rll
l0 rbout tbcrc bciog . .o¡-cr.o6 c.lt rcaarding Arlh¡r A¡drr¡co
I I tå¡t tæk pbcc oo Mr¡ch lt, t99g?
12 A I am sorry, råc querùon âg?in?

t3 Q Wclt, ¡as tb¡¡ yuu hew ¡a rhi¡ -c-q do )¡ou
14 ¡cc¡ll whabcr ttc¡c wr¡ ¡ M¡¡ch tt, 199t, coofc¡r¡cc c¡Il
15 û¡r iovolvcd A¡rbr¡r A¡dc¡sco ¡ad ¡l¡o Dù Uzzi rod Dcbanh
ló McDoa¡Id?
l7 A Wbc dæ ir say A¡thu¡ Anfustrr panicipad?
¡ E Q Wcl[ it i¡ ¡dd¡crsc{t to S}.dd-E ,{rpr ead Arrùu

2t Q R¡thr.
22 A This was a docum¡nr rlat Mr. Fannin prcparcd in
23 conncction with ou¡ qrr¡ft proccdurcs on rbc t99? aud.it

25 A ldon'¡scc any mcarion in lpc ùar Antw

Paç 247

¡9 A¡&rco.
A Ycs. on ruly 27. t998

a OL¡y. l¡ rhi¡ - r=U -

I poier ir. .i.!iìÍ. S:¡i.srq..s!. fo ¡bst potnt in time I lcancd
i tbal Mr. D.rurþp - ¡ don'r rhinl bc d¡-¿fiod ir bur hc was
3 awa¡t rbar rÞ prtss æþasc was goirg our. Mr. Kcrsh was
4 awa¡c. ADd Mr. Dunlap was vqy upscr ¡Þr rhot p¡css rclcasc
5 was so¡ our-

ó Q Wtcæ did yw tcrr¡ rhi¡ iafan¡¡tirn?
7 A I ¡câracd thst ¡t ¡ bo¡d ruting in l,lcrc yotk.

6 Q Wta r¡¡ tt¡r?
9 A Tb¡r was in carþ Jum t99t.

l0 Q W¡¡ Mr. Dunhp rhcrc?

I I A Ycs. bc u¡¡s.

Q Bcfcc rG to to tbG bc¡d oæ.iq, wb¡t v¡¡ lor¡r _
13 ¡¡cll, did ¡,ou bûü ú¡r Mr. Kcrrh prrticiprrcd io rÞ
14 dnñiag of ttc prcrr rc¡ãrc?
15 A I don'r tnor*'tbar fora fac¡ ifbc panicipard. t
16 bcli¡¡c rbat þ rwi:r¡æd ¡ drafr and. in his posirion wirh
17 tb company. b¡d ssrr inpur inlo ùc dr¿fr. But ùar is a
18 conþturc on my paí.

MR. LIPMAN: l¡r's ¡ra¡k rhis æ tbc ncrt cxhibir.

(SEC Exhibit No. 138 was srartod for
idatification.)

ÐY MR, LIPIVIAN:

Q ta nc shæ 
'ot¡ 

whlt bu jut tcca ¡o¡¡tcd r¡

Page 2.19

E¡hib¡r t38. Â¡d thi¡ i¡ e æ,Þ$c dæuDaot thrt pnrporfr

t2

l9

27

24

20 Tlank you.

2t

22

I A¡¡dÉs€n was on ¡his call.
2 BY MS. HEILEER:
3 Q Sir, bur rùc qrxrioo ir æaclhiog diffc¡t¡t. Ttr
4 qrntio is do you rcoeobcr wbabø Asdarcû wr¡ io ø tàc
5 c¡ll, wbabcr o( oor rb¡¡ ic rcflccrcd in rhc uao?
6 Á, Tbal wåsn.r tb qlE rjon as f hcard it bur o my
7 knowlcdge. r+r did nor paniciparc in e c¡ll wirb Doa Uzzi ¡nd
8 Dcbor¿b McDon¡ld. To my knowbdgc. I did.n.t.
9 BY MR. LIPMAN:

l0 Q Sir d¡d yoü - oû c ¡bqt Much tt. t99t, did ¡ou
I I L¡oe roythiog rbor¡t M¡. Dunfep.r.!d À{r. Kc¡¡h.¡
l2 Fíic¡p¡rim io tÞ drrftin¡ of tbc prcrr rclc.* ù¡r r¡r
13 bcio6 coorcophrod?
l 4 Acturlly. if yw cra do æ ¡ frva eod jurt n.t -
15 ru¡c thrt - ycr, it ir put of r[c c-l,ibit - rtcy uc rll
ló kcpt ia ordcr.
l7 A A[ righr.

l8 Q Throt ym-
19 A Can pu bc motc prccisc on å prcss rcbasc. press
20 rcleasc d¡tc?

Q Mucb 19, t99t.
A '{nd tbc qucstion is. do I baw knowldgr of wtab

Mr. Kcrsb and Mr. Dunlap paricipatd in tbc draftirqg?

Q Ycr.

Page 248

22

23

24

25 A f bavc no knowlcdgc-lb¿dno at thlr

Page 250
I to bc ¡ bu¡inc¡¡ wirr rc9riar of úc Me¡cb lgrt prcr¡ ¡elc¡¡c
2 put out by Suabam. Ulorld you plcrss ¡.ee ¡ sccood ¡od
3 rsvicv lhi¡ ¡[6rrmçst.
4 A Okey.

5 Q Is rhir rtc M¡¡ch lgth prcrs rclcæc rh¡t wc b¡w
ó bcn çlL¡ot ¡bout?
7 e I bcliaæ ir is.

I Q Aod i¡ tbc bcdD¡iog of tùc a,rcrr rc¡ca¡c tôc
9 ¡¡¡ou¡cacat, tbc words rh.t ¡¡y lbat Su¡bc¡o Corpcrtiæ
l0 3¡id tdl.y ùrt - nc[ I $sr it ¡ùor¡ld ¡¡y it ir polriblc
I I tb¡r irs æ¡ 3r¡cr fø thc f¡¡¡t qurrcr of l99t E¡y bc lo*s
12 tt¡! tùc rlagË th¡a W.ll g¡ç¡¡ rm¡yrrr crt¡E¡tc¡ f6 2E,
13 uillio¡ ro 29J millioa- Bu rhc ott r¡b .rG crpccbd ro
14 crcccd 1997 F¡rt qugrcr ¡¡lc¡ of ¡153.¡l ailliu. I¡ tt¡r
15 tùc di¡clsr¡¡c rùer yoü b¡d di¡c¡u¡cd w¡tù St¡dd¡¡ Arpr _ I
16 rm rcrry, sith råc uldøvdrcrs ¡od M¡. Kclly.!d Mr. Fr¡nio

MR. HÂYNES: By discloaura do 1ur mcan r[c
19 spocilìc wc¡nts in this prcss rchasc?

BY MR. LIPMAN:

Q No- I rE rqf. Tbc rubjccr of ú¡r dischaurc.
22 It ú¡t würr pu dircurscd wiú ,tocc iadividr¡¡l¡?

A La cr chrify bæausc yot misrcad rbc finr

17 üd Mr. K.r!h?
rt

20

tr

2J

24 scnr¿Tlcc.

25 Q In ¡sry
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I A You susrcad tb 1997 fìr*quarro'salcs o þ 453

2 nillion.

3 Q lrnrorry.
4 A h js 251.4 millioo. Oncc again. ar wbat poinr in

5 tirE?

Q Wcll -
A Givc mc a poinr in dur tbat you wsnl lrc o tcstify

Q You h¡vc ocotioocd ¡cvcr¡l convars¡ti@t i¡
wbicb - yith Mt. Kclly, witb Mr. K.r¡\ yirà Mr. Fúrio.
witb thc rrñrL+a¡rit rs, iocluding M¡. Bc¡¡tcio, i¡ ¡oc of
thc¡c coovcr¡¡tioos. A¡d ¡ou hrvc iodic¡¡cd ù¡t tìc rubjæa

o¡tr¡r of thcrc coovcr¡¡tio¡ h¡d to do vitb lcvcl of ¡¡l,c¡
rod rcquirod d¡¡clor¡¡c-

So my qtnrioo o{yw, ¡s ro thæ coovcr¡¡tioa¡ tb¡a

you hrvc dmdy tcrtiñcd rbout is thir tùc rubþt
Est¡cr - lüc di¡clær¡r tb¡t i¡ in thir prcsr ¡cl-.c, ds
it covcr thc tubj€ct ErttEf Lh¡t you wcfc r-lLiog ¡bq¡t in
thosc coovcrs¡úoos?

A This prcss rclcasc covcrs tbc salcs issu bur prior

o Ma¡cb 19¡à" this prc.ss rclcasc didn't cxisr. So ro say

tbat prcciscly whar is in hc¡c was discussod pan of ùar
point in tinrc, I can'r say ¡hrt. bur I did bavc discussions

on tlp dísclosu¡c. on thc sho¡fall" on tbc aoalyst

csdma¡cs.

Pagc 25 I

6

1

8

9

lo.

20

zl
22

23

24

t0

il
l2
r3

l4

t5

ló
t7

l8
I9

I polr,ibþ ¡fE. Ald tþ rco¡d i¡ ¡ll rr¡¡æd up oo tlur

2 bcc¡usc Þ i¡ dc¡liag wirh ¡ docu¡ro¡ th¡t þ ¡wrc,td ¡t

3 rcm poior ie ¡iæ ¡f:¡ ir wu gublidrd, A¡d rh¡r is aot

4 cþ¡¡. Hc ¡¡id sic¡ l¡ re¡d üri¡. A¡d aow uæ rre dcrlin3

5 *ih beforc ¿¡d ¡ltcr. So q,ç hlw gor d¡c àosoh$/ â¡!

6 .¡unçiag.

7 MR LtPltf,¡r,\: Wcll. dË ræo¡d will lÉllccl wh¡t ¡

I '"L.d- I do¡'t bclævc t ¡¡tcd bcfæ. bur if I d¡d. t witl

9 w¡ürdnw dr¡t

l0 8Y MR UPM^N';

I I Q 
^¡d 

ú. qcoaio il you b.d rç! - ye brw
12 Eil-tcd ritg rrrt you b¡d æ æ.srioa to t.b - lo ûi¡
13 prcl rclæq 

^¡d 
lrù¡r I ro ertil¡ ir r.btba yon ùrd

14 r*uia¡od riË Mr. fr{ly - ütù Mr fcllyc ruuiq¡od
15 to Mr lclty rrtrr you ¡wti6 E
ló A So ü¡r ir obviourly rfrcr rÞ prat rÞrc.
11 Q Thd rwld bc rfrd ûc pcol rda:
18 A ¡frc¡ I h¡d E¡d rÞ pcs ala.*. ycs. I did.

19 Q tudrb¡róidywrcuk?
20 A tflcll ¡r oæ poiar io træ. I told lE..J¡æt. I

2¡ r¡i4'I old you m.' Th¡r wú úÊr rhÊ æn¡l Hulú
22 r¡ærc ou¡. Pnor to lh¡t poiot ia rirræ bcr'eæo rÌæ tim rhc

23 prcsr rcþs ws put out ud. you bw. wh¡r úm I kæs -
24 er thc point in úm I kncs û! hnr qu¡rcr re¡ulß. ¡ þl
25 lr¡ knw ù¡t ¡ we't gI plcrrcd úth tþ dircto¡u¡c th¡t

Page li-ì
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f I was not ¡cal c¡rcircd about t}E sørcusrt
2 "possiblc" wtrn I rcad rhis. A¡d rbc orbcr issuc I bad wirb I

3 ¡his. as I ¡cs¡ificd carlic¡. wbcn I discus¡ed wir.b Jana I

4 Kcll,'" ùE s¡årcrncnt in ìsr rhar ùc company cxpccrrd ro

5 cxcccd 1997 first quncr r¡e{ salcs of 253.4 million.

6 Q WclI, wby *rrc yor¡ oor crcirod ¡bout tüc¡c
? peniculrr itcor?
8 A As I tcstifid carlis. I bclicvc r.bc comp¡ny had

9 mucb work to do ro m¡kc rh¡t nt¡mba. Tbsc was a dcgrrc of
l0 skçùcism ôat ¡ håd in my mind on rÞir abiliry ro lchicvc

tlec rcsu.ls.

Q D¡d ¡ror tcll Mr. Kclly io eoy of rhc coors¡¡tioo¡
tbet you h¡w tc¡tifrcd rbq¡t bcfqc ü¡r r.hc coop¡¡y rry oot
rn¡lc trrc¡c nr¡ubcr¡ \.r r¡G ll¡led hcæ?

A I - ¡cpcat rb qucstion. Rqcar tbc firsr parr of
ir. Did I -

Q Did you tcll M¡- Kclly thrt rtc cæpuy nigtr oor

o¡tc täcsc rcrulf¡?

MR. HAYNES: l.a rr ask arc yor wirbdrawiq rhar

carlicr qutsrion tha¡ uscd ¡Þ rcrm "bcfoæÎ'

MR. LIPMAN: That us€d -
MR. HAYNES: You¡ ca¡licr qu.stion was. "Did you

æll Ms. Kclly bcforc?" And ùur now you are loroving rhc

"bcforc." My only concrn is. you bavc idrnùfrod a

docu¡r¡q¡l now you are asking abou¡ convcrsârions bcforc and

23

24

t¡
l2

l3

l4

t5

tó

¡7

l8

l9
20

I úrry wcc going ¡,o sxcæd f¡rst quafra t9g7

Q Wr¡ thtt I c¡Dvc¡srlioo tå¡t tæk pbcc ¡æo rfta
J rhis prtrr rclca¡c camc out?
4 A I bcliwc ù took placc wirhin ssvc¡al days aficr
5 rccciving a copy of rhis.

ó Q Á.od wb¡t did you rctl b<r?

7 A Wcll. I don'¡ rancmbtr rlr rr.ac¡ wording. bur I

E tncd ûo scold h in a nicc way rhrr I didn,r rhink ir yas
9 rcal sman o put cstimarcs o¡r in e prcss rcbasc likc rhis

l0 onc whm tbcy rcprcscnrod 8 súüch.
I I Q At rbc ¡imc rù¡r yoo hrd tb¡t coovcr¡¡riæ vitù
12 Ms. Kclly, whicù wr¡ ¡frcr Mr¡ch l9d¡ rod rhi¡ y¡¡, you too*
l3 your lìrst cÆrs¡¡t¡oo with hs ¡ftr aùc prctl rclcrrc..-c
14 oul, did you thint th¡t rhc cæp¡¡y rrr goiq ro bc ¡bls ro
15 crcocd itr 1997 fint qurrrcr É ¡¡¡c¡?
16 A I don'¡ bcliwÊ ¡ bad - 6¡ ü¡t poior ¡n tiûE I
17 knq¡/. Bur going back b my czrticr rcsúmony. I bad a dagrEc

l8 of skçricism in my mind abo¡t rhcir ability o do so. Bur I
19 ¡cccivcd - I had somc convcrsations with rhc pcoplcürar

20 supposcdly kncw wbar was going to håppcn wirh ¡aks c¡d rb
2l cxccurivcs rha¡ uæ¡c coatrolling ¡b s¡ks cfføt ADd tby
22 agpttd !o bc vcry confìdc¡rt that rhc company cou¡d bcal
23 rhis nr¡mbc¡.

24 Q Did you co!¡Enñ¡crtc to Mr. Kclly ia tbrt
25 coors¡¡tioo ütf tæ& a fcv dryr ¡ñcr M¡¡cb l9rù,
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t ¡hlt you ruc skcTtial ¡bout tbc cdnpray bciag rblc to mccr

2 it-r 1997 fúlt quâícr l99t ¡alcs tcs¡ltr?

I A Yes.

4 Q lvbrt d¡d rbc sry ø thrt?

5 A I don't rccall bs c¡act words. but in facl sÞ

6 madc mc bclict/c ùât sbc was rclying on tÞ salcs crccutivcs

7 and tbcir cstinatcs and also counscl ng¡¡dtng th¡s

t disclosu¡c. ¡b counscl bcing Skaddan,C,rps. thåt rhis was

9 adcqua¡c. h was no¡ a srgnificant issrr.

l0 Q Did you di¡cuss sitb bcr aoy of tbc rcarons wþ tbc

I I coupaoy migbt oot bc ¡blc ¡o do wh¡t ¡t nid ¡¡ woold do io
12 tbir prtcr rclc¡sc?

¡3 A Ycs.

14 Q Whrl did ¡,ou ö¡c¡¡s¡ sith b,c¡?

15 A I rcfcrrcd to tbc ).câ¡ ro dâtc estir¡ârcs - Fai to
ló daa salcs information rhrf bad bÉcrì madc known ro mc. And

l? oncc again. I don't ¡cu¡crrbcr ¡bccract wording. but tr
18 company has a long way to go o makc tìis numbcr bascd on

19 wkc ttry arc a¡ that point rn timc.

20 Q D;d you btlr to b€r rbout tbc imprct of thc Eill
2 t ¡od Hold seþ¡ on tùc coopeoy's rc¡r¡lt¡ io tå¡t conrs¡¡rioo?
22 A I don't rccall discussing Bill and Hold.

23 Q Did you b¡rrc a convr¡s¡tio¡ virh M¡. Kcrsb ¡boüt
24 tùis pns rclc¡tc thrt rt roy tinc - I u rør¡r. Did you

h¡vc e coovrr¡¡tion vith Mr. Kclrsà ¡bout tùc wcdiag of r.bit

I lt was bcfo¡c luncb. Tha¡ tbc ]dr ro dârc sahs rhrough

2 Ma¡ch lEtb. tfth. whawc¡ ¡Þ d¡rc was a¡ rü¡r poinl
3 rrpriært-^r a signifìcanr sbordall in aaaþsr csúmarcs.

4 Now rh-r is wl¡ar q,t primariþ focuscd on. And at thc rirnc I

5 discuss¿C i¡ wiù hirr. I didn't know ùry rrcre going o pur

6 th fìrst quårrlr - trcocd finr quanrr csu.ls. bur ¡rcar

7 o daa úc company was bcüind tb priø par's quana for
I tb company ptriod.

9 Q $/h¡t vr¡ ywr rtectioo wr'c¡ 
'¡ot¡ 

rcrd råir prcsr

l0 rclca¡c ro rbc Er rcDrcr¡oc io tÞ prclt rclc¡¡c. whicb is
I I tb¡t lbc c@p.¡y'r or¡r¡ û¡r ¡¡lcr o¡ ttc productr ¡t rcr¡il
12 ¡rnri¡¡ vcry rlles?
13 A My rcaction ws tbat you lnorr, unlcss tlæ was -
14 sourrhing was going to bappcr¡ in rbc las¡ fo*'days ofrtr
15 qua*r ¡hat I did¡'r k¡ow abou( tbâr ir wasn't a vcry
ló ¡ccuraç su¡Eurnr.

l7 Q Wcll. this rcotcocc i¡ io tùc prc3cúr rcorc. tt
18 dG Eot dcal yith wh¡r wmld ùappco i¡ -- fø rbc ¡t¡r of
19 thc qu.rrtcr. Wa¡ thi¡ lc¡¡rcr¡cc t¡uthfut ¡s of M¡¡cù l9lh?
20 A If you rudc rhís surtcrncn¡ saying rhar ¡hc salcs

2l tùrot4h March l9th $,trc srror¡Fr than rhcy ntrc in thc prior

22 yar. tha¡ would bc untrurbfuL And I gucss you would havc

23 to dcfinc whar srrong mcans. But in ¡þ con¡cx¡ of saying

24 firsr qurtr ¡esults from a prior ¡ar arc _loing O bc

2-ç sxcocdcd. in my opinion. is a ünb mislcading.

Sunbc¡m
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I prcsc rclcasc thlr took plrcc eoy ti6 withia, ray, e wcck of
2 this prcss rclcesc bciog irrucd?
3 A Thc subscquenr wcek?

4 QYcs.
5 A I don't rccall if I had a discussion wirb

ó M¡. Kash. I bclicvc th¿l Janc( Kclly indicarod shc was

7 gorng to rclay my corruncnrs o Mr, K.crsh- bur I don'r r¡calt

8 having a di¡Ec¡ convcrsarion wirh Mr. K.rsb on rhar point in

9 tbc following uirck.

l0 Q Whca w¡s rbc fit!¡ riñc tb¡t 
'ot¡ 

¡potc virù
I I M¡. Kcr¡b ¡bout thi¡ prcrr rclcarc?

12 A I don't rccall baving a dirtcl convøsation wirb
13 him on this panicular prcss rclcasc. I cen'r rccall ølking
14 to him spccifìcally abour rhis. ork ¡ha¡ ùrr call thsr I
I 5 mcnúor¡cd was - mus¡ b¡vc bc¡¡¡ thc nigùr of rþ l Sth wtse
16 hc æfcrrcd to. you tnow. tÞ prcss rckesc tba¡ was going ø
l? go out or ir had alrcady b<n scnr our. Bu¡ I don'¡ ¡hink I
18 had a spccilìc convc¡sa¡io¡ on rhis prcss rclcasc wirh him

19 zft¡¡ i¡ \¡ænt out.

20 Q Now bcforc thc prc¡r ¡ctcrrc rsrt o{¡t, did you rctl
2 I bio ¡bout your mirgiviagr a rkcpticiro, ¡r you pu¡ it, ¡bour
22 ttc compuy bciag tblc to -
23 A Ycs.

24 Q Wb¡t did you all hia ebou¡ rù¡r?
ZS A Tbar was tbc call wc ¡alkcd abour an hour or rc.

I Q Now rbc ært -
2 A ¡n hindsigùt" I know ir was mislcading.

I Q Thc ûcrl scntcræ sayr thrt tùc shonfall f¡oa
4 malysl cstimetcs. if aay. would bc drrc to cbaogcr iu
5 iovcaør¡r E8¡rgcncot rod ordcr ptttcfDs ¡t cãr¡is of tbc
6 compaay's mejor rcrail crr3aoDcrs. lVas tù¡t úrE rr of !r of
7 M¡¡ch t9, 1998?

E A Tha¡ was probsbly truc bcc¡usc if you u,ant o go

9 back and analy¿c rbc cusromcrs pcr¡od o p6iod. ¡ bc¡iarc

l0 üEe s,rrc soû¡c changcs in rÞir ordaing parurns. And I
I I bclisvc rhar. you know. tlgc uac probobly somc cbangcs in

12 invcnory managenror of rcrailqs. Bur ùat is nor sourcthing

13 I aud¡tcd or snrdicd ø ncccssarily rwiorcd. So rhis

14 staraünr could bc tntc.

15 BY MS. IIEILIZER:

16 Q Wù¡t dc itvcabry Eiñ¡g'lrñ.rt rDc.D to yor¡r

l7 undcrrtrdiag?
18 A Invcn¡ory m¿negctrqrr wor¡ld bc having rùc righr

19 level of invc¡¡ory at eny oræ tùrc to ulrrr tb nccds of )or¡¡
20 busincss. [f you arc a rEþiþ. you would want ro bavc tb
2l rigbt r¡crcbandisc in your showræms al tÞ poinr in ú¡¡rc in

22 whicb your cl$tomcrs arc most likcly proæ ø buy rhar

23 panicular product. lr also mcans nor having an Gxccss

24 asroun¡ of inv<nor¡ron hand ro nuaaç your invcnory kvcls
25 so you do not have an incfficicnt invcsu¡grt in tbc levcl of
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I invanory.

2 Q So did yor unda¡t¡¡d tbc sbcrtf¡ll tbrt i; bciog

3 rcfcnrd to tìcrc bciog ¡lm to che¡gp¡ in ior=r.ltry

4 B¡¡rg@dr, did you u¡&¡t¡¡d tt¡î lo mtan d tt rc¡¡ilo:
5 *uc rcdrrcing thcir iovc¡¡sy lcvcl of Su¡rbcæ ptoôctr?

6 A I don't tÀiak I æally sudid tÞt panicular ium

7 in this prcss rclcasc at thc tioc.

S Q I ¡¡ ¡q{ ¡rLirt whdhcr you rtudiod iç I ¡D "b"t
9 wbet ¡ou ¡¡¡dcr¡ood it lo E¡.

l0 A I dot't think I rcally focuscd on it al lhc riÈ.

I I BY MR. LIPMAN:

12 Q WclL la'¡ - wll, hæ rbour now? l-ooking rr

l3 rh.¡ r--r" right oow, dæt th¡t ¡cÐt(!c.c ptt thc æu¡ of
t4 rhc ¡c¿¡orc fø rùc sbg¡f¡ll oo Su¡bco tr oo it¡ cu¡tæ¡rr?

15 A This orrc rcfcrs ¡o Sunbcan's cl¡sloû¡crs.

ló Q Doyou thiottb¡t¡¡ofwh¡t)ro¡¡knostod'y,do¡m
l7 thint .h¡t thc shortfdl w¡¡ ¡nribut¡blc to cu¡lo6.rr d to

18 St¡¡bcrm?

t9 A Based on wbat I know today. I think it is a

2I BY MS. HEILEER:

22 Q Wcll. a.r you sit hcrc todey, do you undcrrtrnd thir
23 ssorcncc lo mc¡n th¡t cu¡toæ(f¡ arc rcduciag thcir iawntry
24 þv€l of S¡¡¡bc¡o producu?

25 A Sining bcre today, I would say ùâr ùc analyst

Pagc 259

combinadon of ¡bosc ¡wo.

Page 2ól
I Q OLry. Du rrrr q¡ - do yot¡ u¡dÊrt¡¡d lbrt to
2 æ-a rcitciB fL lGËl of i.rG(tf:: of Subc¡¡ preduct| u
J :¿¡i. sit ta* tc.j..'t?

4 ?, lo úr ært:t of ¡ llro¡d¡ll. ùur would bc my

5 uadcrruudirrg,

6 Q Do yw udøÉrrl rodlcir3 û. læl of Subao
? poaurrr ao b ¡ ¡alr of rt: 6ryuy'r 8¡ll ¡¡d Hotd

8 progru ir lhc fsrt grurs of 1997?

9 A I ¡¡r ¡ony.do I u¡dcrsu¡drtr *tr¡r?

¡O Q Thc rrdærio i¡ tlÉ læ1. a¡ *-rtc ir tbc

I I irutct E¡¡e3æl fÈ¡t i¡ ¡cfr¡rcd to hE ro bÊ ¡
12 qqæ of tlc coguy'r Bill rd Hold pro¡ru ir rtc
13 furtùqrnrtof'97-
14 A I ru'r ¡y Éú viúd¡t r¡ud',i!g th¡r riù¡uoû.

15 Q m¡¡t reld yc do to rtudy ia?

l6 A I *ould htvc to to ¡ll to rlr- customrs.

17 Q D" y* ü¡w u ¡¡¡da¡rudirg u ro r¡tctùa üc Aitl
18 ud Hold FoúrE ircrd Sub¡¡o'¡ o¡oæ. irator¡r fø
19 tbc prricrpoiq ir ttc progru?
20 Â I do¡'t h¡vc ¡¡ ¡¡¡rçr for ü¡r I h¡vc¡'t srudiql

2l thcir iowutory Þvcfs.

27 Q O" y* bd rt råã É. aíoæ tæl rh- Foducù
23 irlo irmtory ül fùcy ¡ucùrrcd u¡da ùc Aiü ud Hotd

24 grogr¡8?

25 A Al eG pornt in tiæ thcy did Bur to - in o¡dÊr

I cstrgratcs r¡¡crc un¡calisric in tbc firs¡ placc. So o say

2 thoc was a changa I just - I csn't soy if tlsc was a

3 chanç.

a Q No, I u r¡Liog wbat you undøstrndiag of tic
5 scnlacc is, mt wb¡t tbc rcelity wes.

ó A You said sining bac today.

7 Q RiÉr.
8 A Andi-
9 Q Hos do you undcrsuod thc nracc? Ycr. ¡ou reid
l0 you ödn't u¡dcrsuDd tùc ¡colcocc rt tbÉ timc d d¡d¡'t
ll srudy it rr ihc tioc yur nrd it.
12 A I didn'r focus on t}r uuorog.

¡3 Q Ri3bt I u esliog yu lo færu oo it noç ..d tcll
14 mc wb¡t it mc¡¡¡.
15 A It ûrcâDs tbat ¡^"lysrs bd csrim¡q of 28J million

16 to 5295 million in oa salcs fø 6c fust quarur of 1997

17 føSunbcaor-

¡8 BY MR. LIPMAN:

t9 Q 199? a 199t. ¡ir?
20 A I acr sorry. 1998. So th¡¡ w¡s for rþ sahs

I csticracs. analysr cstirratcs. And rb compcny madc ¡b
stalc¡ncnt in bc ¡h¡t sor¡rc of tbcir s¡ajor raail cr¡storncrs

wuc cbanging tbir crdaing panans and ttrcy trrcre managing

Paç 260

24 tlEir invørta-y.

25 BY MS. HEILEER:

I ro caaluatc invtnory lcvcls of supplicrs. you would havc o
2 do ít on a uæckly basis. a monthly basis. and b¡rc sosrc basis

3 for comparison. Wc bavcn't doæ th¿t srudy and I cen'¡ - I
4 don't think I håvc thÊ dâta to rÊspond lo lhât.

5 Q f,)oyou brvc aoy undcrstrodio.g. ¡p¡rt frm tài¡
6 hypotùcticrl study ¡ou brrr jurr dc¡crib-d, ¡¡ to thc cffcct
7 of ttc Bi¡t !¡d Hold prognn oo cu¡tos¡' iovrotory ûcrælr?

8 A lcaqassusrccffætbu¡lcan'rsayprrcis€¡ytbsr

9 Bill and Hold had a di¡cct conclation to thc ¡l-¡eesc in tùc

l0 analyst - thc company not mcrting thc analyst cstimarcs. I

I I can't tcstify to th¡t bcceur I don'r h¡ræ rbar knowloftc.
l2 Q Tbat i¡ oor whrt I wu arkiog. I wu utiag fc
13 your rñd.?¡t¡odiog of råc cffoc¡ of ¡hc Bill .¡d Ho¡d pmgrln
14 æ rhc custær¡¡' iovtatry Þrælr.

15 '{ So you want a tbraical ans*t¡.
16 Q I reat ¡rurr u¡døtteodiog.

17 MR HAYI{ES: I rn¡. bcba5 Esrifrodù¡¡hc can'¡
lE tcstiry ¡o it and thr you sai4 "Bcsidcs tbc tlsraical
19 that you h¡vc answrcd. do you bavc any orlu infor¡r¡ùon?"

20 Hc b¿s ansl*ìñed it and you just kccp asUng r}r sa¡r
2l qucstion.

22 MS. HEILIZER: I don'r rhink rhåt is r¡r¡c. CounscL

23 I ùink ¡l¡at misstacs what -
24 MR. i{AYNES: Wcll I think rbc ¡ccord úll spcak

25 for itsclf. I rrcan. you urakc it appcar as if bc has
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I knowlcdgc bc is not givrng you. And bc said b didn't b¡vc

2 that knowlcdgc.

3 MS. HEILIZER: l.¡n tryrng o fì¡d out wbat

4 undcrstanding,l'is gantlcrrân bs.
5 MR. I{AYNES: WclL ¡h¡r is jusr anorhrr way n
6 ¡cstatc ¡þ s¡æ qucsti:n. lf h says. "I doo't knor¡,." if
7 you ask him tÞn his undcrsundrng, bc bas alrtady givur yor

I his undcrsundíng.

9 MS. HEILtrZER: WdI ld mc u¡alc su¡c that I bavc

l0 his u¡rdss¡anding, okay?

¡ ¡ MR. H,{YNES: Sr¡¡c.

12 BY MS. HEILIZER

13 Q Sir, do ¡aou hevc uy uodcntaodiq l.r to tbc cffær
14 of tbc Bill ¡¡d Hold prognn oo cust@cr!' inrrotcy ùcriclr

15 io ¡hc firrt qurrur of l99t?
16 A No. I do not.

t7 Q Wh.rc wor¡ld )ou go ro fiod ûrl or¡t?

l8 A I woul,cl haw o go æ all of rbc cusOmas rhal

l9 parricipatcd in tb prmam and basically grt rlrir invcnory

20 rccords and d¡rcrmi¡rc what tlrir invcnory lcvcls of rbc

I Sunbcam products r¡/EE on a *tck to wtck day o day basis.

dcpcnding on how tbcsc rccords wrrc maintaincd and rbc¡r økc
2l a look at historic ordcnng parcrns and comparc rtur wirh

24 cuntnt ordcring pancms.

Q Did ¡ou haw ¡o u¡d¡rst"..lint ü to tåc cffccf of

Pagc 263

2S

I tbc ''-c ¡,u ñrt rt¡d thc rGhtr or ttate-ftcr-
2 A I can't a¡srr,tr that bccau¡c I - as I tcstincd

3 ca¡licr. I barnar't - I did¡t't focus on rlur particrlar

4 S<¡rt<r¡CC at 1þ riæ.

J Q OLry. Yoo cru aarçrcr tbc Crlcstioo. Ìtc qucsrioa

6 i¡, did yæ ut ea¡òody ¡bor¡r ùc rcûtcnoc cithc¡ rt lùc tinc
7 po frm æ.d tÞ æbrrc r rñ¡¡ tb¡t?

8 A ldoo'trtcdl.
9 Q Did ym fiod q¡t frm raytody wh¡r üc informrrio¡
l0 rlr tb¡l w¡r ¡cfrrr¡d ro ia tùc r¡tcacc, citbc¡ ¡t úc rimc
I I yur frr;r rc¡d tùi¡ rcþ¡æ a rtsc¡fic¡?
12 A WclL sfu tb rc¡ca¡q I tü ü undssranding of
13 wbat ùar usn¡.
14 Q Ok¡y. A¡d h¡w ¡,æ rclrycd ro Ec )our cæplcrc
15 u¡drrrt-ndiog ¡¡ !o *h¡¡ tl¡t oca¡r?
16 A I ihint t b¡rc. Tbc comp¡¡¡ty b¡d salcs csrimarcs of
l7 up to 5295 million in rb frsr quenrr of 199E. ,c,ad

18 cusooøs' ordøing pancfns u¡crc nor such that rùey uar
19 ablc o stlst¡in rh"t brcl of salcs. Why? I don't kno.x. I

20 doa't b¡rrc tÞ.nsì¡/cr !o ûât. I b¡t¡cn't goræ o thc

2l cusosss to asccflâin why tbcy didn'r ords moæ produc¡.

22 It cou.ld hc -

24 A -bccauscof Bill¡ndllold bur ldon'rknowrh¡r
25 fr a facr.

Page !65

Q Did fto¡ go ¡6 rtc cæpoy?

Pagc 264
I ttc Bill ¡od Hold protr@ oa råc iatcorory kvcl of crurmcr¡
2 ar rhc -¡d of rhc fi¡c¡I ¡an f99ó?

3 .{ I did nor have an undosunding as ¡o rlE
4 cusùomcrs' invcnrcry lcvcls at that point in rimc.

5 Q Now did pu u& aoybody wb¡r tbi¡ - givÊÐ rhlt you
6 diù't foco¡ oo thc ¡cotcacc.o¿ ,ro¿o¡r.¡d whrt ¡t Ec.Dt,
7 did yor,¡ .¡k toybody shrt ir Bcâ¡r q wh¡t iufotro¡tioo tb¡¡
8 scûr6cc wr.r rrfcrriag fo sbco you fir¡r ft d tùc rclc¡sc c
9 ar aay tinc ¡àãc.frcr?

lO A Well. rs I rcstifrcd cartir. I don'¡ rhink I
I I rta|y focuscd on úar panicular scritcncc.

12 MR. HAYNES: La urc obþr bcforc you ansntr.
¡l THE WTINESS: AIt rigùr
14 MR- IIAYN€S: læt uæ jusr go on rbc rccord snd say

15 you havc jusr misstabd his rcstimony. t know ir wasn,t

I 6 intcnrionaL but you said Þ didn'r focus on ir. And your

I 7 qucsrion was üar bc ad¡ritrcd rb¡r bc did¡¡'t know wb¡r it
l8 mcant. Hc hadn'r admitæd rhet Tl¡at is nor rhc ¡eco¡d. Hc
I 9 nccds to usc his own words and h¡vc rhc ¡ccord usc his own
20 wo¡ds, and rhc qwstions rcd o rclarc o rhar roo.

2l MS. HEILIZER: I ¡hiok I nrcldcd Ììpo diffcrcîrl
22 scncnccs rhat bc said. bur I bclieryc hc said as he sat Ìsc.
2l bc didn'¡ klrow ¡a¿grly wha¡ ir rcfa¡cd o.
24 BY MS. HEILIZER:

wbcrbø you arlcd anybody citbcr ef.¡¡io825 Q Andlro

Page 2ó6
I Q Did you ôsk th coapaay?
2 A I -- subscquenr to rhis pcriod oftinrc, næ talkcd
3 about shonfalls and the impact on vles.
4 Q A¡d what ioformatioo did you gct?
5 A Well, current managc¡ncnt bclicves that tàcrc w¿s

6 chanr¡cl stufhng raking placc in 199?. Oncc again, I haven,t
? vcrificd that informarion. Thar is what prcscnt managcnrrtt
I of thc cômpany bclicvcs.

9 MR. LIPMAN: Now --
l0 MR. HAYNES: Irr's rÂkc a break.

I I MR. LIPMAN: Okay. That is lrnc. Wc a¡e off rhc

12 record.

13 (A brict reccss was takcn.)

14 MR. LIPMAN: Wc a¡c back on ¡Ìc rccord at

15 approximatcly 4:00 p.m. And whilc \r,r q/c¡c off ttr rrcord,
t 6 thcrc wÉrr no discussioos of sr¡bsrancc betwcc¡ tlæ sraff and
l? lhc wihess or counscl.

l8 MR. H^YNES: That is conÊct.
19 MR. LIPMAN: Go ahcad.

20 THE WITNESS; Could I clarify --

2t MS. HEILIZER: Surc.

22 THE WITNESS: -- somcthing from ycstcrday; And
23 this is something I thoqht abour in rtrc cab ride ovcr this
24 morning. Therc - a question was asked had I cvcr pcrsonally
25 rcs¡gned from clicnts. And thcrc ¿¡re rwo more thar I would
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Page 267 - Page 270

I likc ro put on tb rccord rhar Anbru A¡d.rs.n - you laow.
2 tlsc wr¡c clios th¡t I was involvod in - rcsignal.

I Onc is a company callcd Dry Ckú Dçot, A¡d I w¡s

4 driving by a dry clcanc¡s on rbc way oru and I - tha¡

5 loggcd my ltano,ry. end urt rcsigncd f¡m tba¡ cl¡at bcc¡usc

6 of uunagru<nt inrcgrity issrs. A¡orhtr oræ w-as a coúpsny

7 calL.l Coþs Bound. And ir was ¡ coüpany fs whicb uæ

I nevc¡ p<rformcd worlc but r¡æ nt¡c rtraincd'æ suditcrs. s¡d
9 ùrr¡ i¡ tbc i¡vcsrigaúvc proccss. r¡/c fou¡¡d somc inrryiry
l0 issu.s and rcsignrd.

I ¡ BY MS. HEILEER:
12 Q Wr¡ Dry Clcro Dcpot pubtic ¡¡ rhc rinç Aodcrtco
13 ltsiglcd?
14 A Ycs.

15 Q Il tbcrc ao¡hiag ckc you wr¡tcd ro ch-ify, rir?
¡ 6 A No. jusr tbosc poinrs.

I7 BY MR. LIPMAN:

18 Q Sir, goiog b.ct ro rbc Much 19, 1998, ocuo, r¡

20 fø thc ¡bcrfrll frm ..rly¡t cstiE¡lc!. Ir tåtrc eoy

2l indic¡tioo io thi¡ mc'no - ia thi¡ -c-o. I ro trry. k
22 lbcæ eny iodicrtioo io rf,ir prcsr ¡çlcrs tt¡r thc ¡bcrf¡ll
23 uig¡t bc ia aoy ¡¡pocr ¡n¡iburrblc to úc cmpeny.r owo
24 policicr?

A Ycs. thc¡c is sonrahing in bcrc rher indics¡cs rhat

Page 2ó9
I k¡ow. I rhink tbàt tbc qr.rcstions ûar uæ find appropnarc aæ

i 2 tbc qr.srions rbar -
3 MP.. H,A.YIIES: WclL r¡rc a¡e nor in a co¡¡¡r of las.

4 bu¡ I b¡rr m¡d. nry obþriou.
5 MR LIPIvIAN: No. t apprcciaa ûel
6 BY MR. LIPIvIAN;

? Q But ¡orq bæt to tbc qrntim, ir rùrt r
I c¡utioo¡ry rt¡t ûcot r i¡ rh't p¡n of ûc i¡fao¡rioo rb¡t
9 thc cæproy wu tryiog to coovrry witt ôrf prttr ¡clcr¡c?
l0 A wctl ¡l is pâri of tb prEss rclcasc. Why rbcy

I I put rùat stârcEot in tb prcss rcL.sc, I ass¡¡.rr¡c tlri¡
12 at¡ønqfs adviçd rlrr to do so. Clarly rbcy rbor4ùr abour

13 it. h is in tb pcss æ&asc.

14 Q WclI, i¡ ir ¡ f¡cm.r rr¡EÐ.!f? Ds it ¡cfc¡
t5 b.ck to - rcll, ir it ¡ f¡c¡¡¡l ¡r¡tær?
16 A Ycs. it is ¡ facru¡l sü¡tctncnt bccausc actu¡l
17 rcsula did diffs marcrialty.

¡8 Q Wcll dæ ir rçfçr rp6ificrlly ro thc i¡fso¡tioo

20 st¡rcûrorf
2l A Ibcti¿acitdc bccelccitse¡rsourbyseying,
22 "S¡atæs¡s con¡ai¡cd in this prcss rclcasc.,, And úc
23 prvnious rwo paragnpLs a¡e. "sraransrts conrai¡rd in rhi¡
24 pæss ¡clcasc."

25 Q Do yor¡ k¡or ifrl- c¡ut¡oo¡ry rurÈrñcút lro$rSË i¡

Pagc 267

19 ¡pcot tooc l:nc bcforc sr brctc. r.lLing rbout tbc tzpleutioo 19 io tbc ftrlr p¡rt 5f rhir ¡rhif,i1 ¡¡p ø ttc wocd¡ .crurioorr¡r

I as a possibiliry.

2 Q Wbcrc i¡ th¡t?
3 A In tir lasr paragraph wbcr¡ ir discusscs acual
4 rcsuls could diffcr matcrially from tbc company,s sr¡!¡cmcnts

5 duc to va¡ious factors. Onc of rbosc factors - a nu.r¡bs of
ó thosc facors cor¡ld bc company iss'*¡.
7 Q Wctt, do ¡lou ¡'.do¡rrod tù¡t ¡cor-occ to tc p¡ft of .

I tbc iofo-m¡rio, prn of úc - vb¡r rhc cmproy vrr tryiog
9 ø coovcy witå thc prcrr rclc¡¡c a i¡ thi¡ ¡ c¡urioo¡¡y
l0 s¡årenæt?

I I MR. H,{YNES: I-q rrc csk a qucsrion fø rbc ¡ccord.
12 Hc did¡'r sæ ùc prcss rclcasc bcfo¡rù¡nd. b didn,t drañ
13 tbc prcss rcþasc. Îú/by - wb¡r ¡ehva¡cc in any rcgard would
14 ¡luc bc as o wb¡r his bclicf is as ro wba¡ rh compâny,s

15 intcr¡ùoos a¡c, whicb b *ould¡¡t know?

16 MR.LIPMÂN: WdlÞis-
l7 MR. HAìhlES: I anr just rsking úc q'-srion.
18 MR. L!PM,A,N: I u¡d¡rsrand. A¡¡d rb ansv¿r¡ is rhar
19 tp is a viüËs !o wqr¡s tbar lcd up and follourcd tb issr¡cs

20 of this prcss rclcasc.

22 tlur acn¡al - rbc qucsrion wor¡ld ba ptop.rly dæ hc - bas

2l bc discusscd ¡lp mancr with anybody so that hc could capr<ss
24 ùlcir inicntion. A¡d ù¡t prcdicaæ bas nor bæn laid.

MR- LIPMAN: WclI rcspccrfully, sir. tlue -

MR. tl-A'1fl.{85: A u/ihcss lo jusr pan of ùrc sccaa

Page 268

you25

Page 270
I diffcrcot in rh;ß prcs8 rclcssc from othcr prcs5 rclcsscs
2 issræd by Srmbcam?

3 A The only way I can ar¡sr¡¡cr that qæsdon is to go
< through and rcview cvcry press release sent out by Sunbeam.
5 Thc answer ro that qucstion is no.
ó Q Si¡, havc you -- in your prscticc, bavc you scco
7 othcr prcss rclc.scs put out by othcr compaoics?
I A I havc sq¡ ottrer prcss r€lcascs.

9 Q Havc you scc¡ p¡c!t6 rclcascs lhat b¡vc cåuúonaÐ/
¡0 ¡enguaßc iû thca?
l¡ A Yes,lhavc.
12 Q Is tàat caurionåq/ tanguagc eåliog witt thc
I I possibility that -- o¡ tbat ¡ctr¡¡t ¡csults mbht diffcr from
lc thc rcsulls that arc iu thc prcss rclc'cc tbat arc bciog
15 a¡nouoccd in tùc prrcss ¡clc¡sc?
ló MR. HAYNES: Arc $rc ralking now abou.
t 7 hyporhcrical -
lE MR. LIPMAN: No, $¡c are talkiag about this witrrss,
19 knowledgc. Hc suggcsrs that hc would lrcd ro rcvicw all of

2 yeaß ofexpcricricc, what he undersands this languagc o bc.
MR. HAYNES: Ttæ question yor askcd was whcrl¡€r

2a this -- thc cautionary staÉTr¡c.nt was diffcrelt from what the

the company's press rcleascs ro know wt¡ahcr this is a
2l cautioaary srârcrrcrir. I am asking him bas€d on his many

25 company had in other press rclcases. Thar is what hc

23
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I ansu¡sod.

2 BY MS. HEILZER:

3 Q Sir. do yolt koov of aay othtr ø erc ¡or renrc of
4 any otbcr i¡st¡¡cc in tbi¡ rclc¡¡c wbc¡c tbc shorú¡ll ic

5 ¡ttributod ¡o ¡cúoo¡ of Sr¡¡bcro nttcr tb¡¡ thc cr¡¡¡ootr¡?

6 A Do I know of otbcr instanccs oùÉ¡' th¡n.

7 Q Yc¡. You poiatcd tbrt or¡ io ¡æc t¡..ph¡.
8 A Ohcr tban -
9 Q k t[cre aalntiog clsc?

l0 A - ttus oramplc I pointcd out. otþ th¡¡ rh¡r

I I cxampk I don't sc¡ a spccilìc rcfcrtncc o tbc salcs

I 2 sbordall bcing a¡tribuobk o acrions of tbc company.

13 Q Ok¡y. At tùÊ tiñc of tÞ rdcerc, of ttc i¡¡-'cc
14 of ¡ài¡ ¡cl-"c, did you b¡rc rs uodcrrtúdiog ¡r to fìc
15 ¡c¡soo or ræsor¡¡ fø thc ¡¡lc ¡hordrll tb¡t i¡ rcfc¡rcd ro

ló ia thi¡ ¡clcasc?

17 A As I tcstif¡cd ca¡licr. I had no¡ focuscd on rbis

lE panicular scîrcncc.

19 Q I ¡o ækiag you to stc? bæt fø ¡ aiourc ¡or. A¡d
20 wb¡r I ro asldog ir wbrt you u¡&rstood ¡t thc timc rhi¡
2l rclcasc c¡.æ oul I to thc uson ø trron¡ fø ttc

sbortf¡ll. I rrr oot rekiog you ro ¡¡¡.rpñr úc rclca¡c fr
¡DC.

A t did !o¡ bavc a full undasonding of tþ rcason

25 fo¡ thc shodfâll. You k¡os. rlnc urcre things discusscd

Page2Tl -Page274
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Sunbcam

Page 27\ Page 373
I Q l)i.j ¡-o: crcdit tirrt çr¡¡t..-¡¡-? t¡ tù¡t p¡r¡ of
2 your rudtrrta¡diag ¡¡ to wbf ecturlly c¡r¡¡cd tbc ûorifrlt?
I A I a:r soiÐ'. did ¡ crcdir?

4 Q Yc¡. Did yø bclictc it?
5 A I bcüorod tha¡ ùar could bavc impacæd it. I
6 did!'t go back and s¡¡dy tb wcatbs pancrns tbrorghour rbc

7 U.S.. bu¡ ¡h¡t w¡s oæ of tÞ rcasoo¡ tb¡t I w¡s c¡adc ¡r¡'qc

I of. I think tb¡t is - rbosc ¡æ rb rtaso¡s.

9 Q At tbc tiEc pr¡ fir¡r ¡cad thi¡ rclc¡sc. did yor¡

l0 fsa ro opioioo ¡¡ to wbdbcr lhc ¡clcar wrr nirlceding?
I I A I as¡ sorry. rb rckasc w¡s?

12 Q Mirkrdiry.
13 A I d¡d not form thsr concl¡¡sion.

14 Q Did you føro rny opiaim es to wl'a[-r thc ¡clcrsc
15 wu nirLcrdiog?

t6 A f rhink ljusrrcsrificdrbatldid¡r'r form rb
l7 conclusion lt¡ât rhc r€kasc war mirlcading.

Q Did yw cru cc6c to r¡ opinion io ttrt rt¡erd?
A Subscquart æ?

Q Yc¡.

A Any poinr in rime?

Q Yc¡.
A Today?

Q Iacludiog Iod¡y.

A Ycs.
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I saying tlnt thc - somc of rlr produclr th¡r r¡trc inuadrrccd

2 carly in ûr ycar did no¡ økc offas quickly as anriciparcd.

3 Onc of my undcr5h¡¿;¡s5 - onc of rÞ things in my m¡od was

4 tlr company's Early Buy program pcrhaps contriburcd to rhis

5 facor.

6 Q Arc you uring Euly Buy o iocldc Bilt ¡¡d Hold in
7 your earwcr?

t A Tbst would includc Bill and Hold as r*rll as ¡ - i¡

9 would inch'rlc Bill and Hold and all rb Early Buy - all rhc

l0 salcs undc¡ tbc Errly Buy proßr¿rr.

l.l Q 
^oyrhiog 

ctrc?

12 A I rhinl tbosc r¡¡cæ th tu/o Ellin ircûrs.

ll Q Ceryortùialofrnyahriæ-r?
¡4 A \ilcll. I bca¡d - and rhi¡ is lansay. I nnacr

15 subsønri¡rcd rhis - rå¡r Mr. Duolap appannrly wat - bad

I ó pabaps n¡bbcd sorr of his cus¡ot¡¡crs tbc urong way. And thar

l7 could b¿vc conuiburcd o rbo shonfall. Tbar is brsay. t
I E haw no wây to subsuntiaæ rl¡at.

19 Q Ary ortcr i¡-¡ rhrr co¡rributcd to r.ho sbsrf¡ll
20 in your udøruodiog?
2l A No. f ùink rbc. you lioow. slow introduction of ncw
22 modcls. nsw products. tir Early Buy pro¿rarr" and Duntap,s

23 intcracrion with some of his crsrorrcrs Þd irnpact. I think
24 wc discusscd weathc¡ as wcll. I ¡hint rh¡t was r}lc
25 cxplanarion ¡hat was civcn.

Page 274
I Q A¡d what is ¡lour opioioo r¡d whro did ¡rou foru it?
2 A Wcll. I lud an issr¡c wirh rhc fìrsr quana na
3 salcs. but -. bccausc tlry u/E¡t not mcl but that is bascd on

4 hindsigùt. Ar ttE rrstc tÞ prcss ¡dcesc wenr out t didn.¡
5 know that. Today I would say tbåt I sra¡drìcr¡t thar s"lcs of
6 its product at rcrail nrnains ycry sûong is mislcading.
7 Bascd on hindsighr, I know rhs¡ no¡ ¡o bc rnE.

I Q At ¡tc tinc thc ¡t¡trmcot w¡¡ urdc?
9 A No. Today. Bascd on my undcrshndint oday.
l0 Q Rjgùt. You k¡oy rhc ¡¡rcoc¡t wú oot tnr io ttc
I I prrss rclcarc ¡¡ úc tiEE i¡ w¡¡ n¡&. Iu o¡taf wcdt. wb¡t
12 I eo lskiag yot¡ ¡i¡, i¡ do ¡r¡r¡ ooty ññ,|Ë¡'-ad tb¡t fbc
13 st¡tcocat i¡ f¡l¡c ¡r co¡¡iocd io tbc arcrr rc&trc?
14 A I bclÈvc rlut ùEÊ rryt¡c cxccurivcs at tb company

15 that kncw rhis sratorqr¡ was mislcodi¡g ¡¡ rhc dnc ir w¡s

ló draftcd. And rha¡ uldcrsønding is bescd on d¡r atcndld
17 ¡cvicw -- audi¡ of '97 fin¡nciol st¡rlrFnB. t would say

18 today that thc puffing up ofr[cenalysr cstim¡¡cs. tlr
19 onginat analysr çsrimarcs. which arc idøtificd ir rrtis

20 prcss rclcasc. was mislcading.

2¡ Q You mcao that thc aoalysu *trc oirlcd io rrriviog
22 ¡¡ tùosc c¡iim¡æs or ¡æ you ælliag oc ræcthiog ctsc?

23 A I bclicvc rl¡at üE - t bclicvc ¡lr analyss urac

24 mislcd- .{nd I bclicvc rlsc - sonc of ¡hc rcasons t

2-( mcntioncd carlic as o why rlrre was a sborüall from tlr
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I csris¡a¡cs i¡rc not prcscnl in tùrs prss rckasc bascd oo wbat

2 I know roday.

3 Q Ard do ¡ou lbink tbc ¡clc¡¡c i¡ sfsl-.ri¡g fc-tte:
4 rcasoa?

5 A I bctÈvc ¡Þr ùac prhaps sbould bavc bør særc

ó disclos¡rrc on disappoinurcnt in nal products, *ùich is aot in

7 this prcss rckasc. No¡ oaþ disappoiaan( bu¡ jur
8 failurr of sørc nan products bcc¡usc in rÞ - tùc¡c i¡ ¡
9 scntcocc.'Tb company funk surcd thar bascd oo ¡b

l0 strcn$b of its new producr offcrings." Basod oncc aglio on

I I bjndsiÈL tbc rrrr producr offcrings didn'r rcatly

l2 maæ¡ialirc.

Q Do 

'"ot¡ 

u¡dcrrt¡Dd tpccifrc æw proôrct offiriagr to
14 bc rcfmd to bde? Ir ttæ ¡ p¡¡ricr¡l¡¡ ita r itc-.
15 that you u",l-¡¡¡¡d to bc ¡cferrcd b t rÉ?

ló A Ycs. I bclÈvc úat rbey r¡¡crc ¡cfcring ro ücir
17 counrcnop lìlrs dcviccs. tbcir nav griU dcsrgns, thir icc

18 c¡cam makcrs. Thc¡e u/crc somÊ ortrcr rn'r producs as næll

19 but I think tbar rhosc thrtc carcgorics would havc compriscd

20 úc bulk of tbc rrty offcrings covcæd i¡ rhrs pcriod. I

22 BY MR. LIPM,A,N:

23 Q Sir, you mcorioocd rb¡t cba¡æl rnrffiog bcfcc.
24 Wb¡t do you uadcrsreod by rhc &rt¡ .cbroæl rnrfliog?.
25 e I undcrsund channcl stuffìng ro bc thc salc of a

Page275

t3

think rlur is prctry much ir-

: MR. IIAhIES: Counscl. trc has rcsriñed ro rhat four
I or fìvc tirnFs. I n¡ca¡U do uæ continually havc ro go rhrough
4 ¡hc sõrE quc*ions?

5 MR. LIPMAN: We do if hc is going to classify
ó things diffcrcnrly at difTcrcnr riÍ6.

MR. HÂYNES: rrVcll. tlæ record will spcak for

MR. LIPMAN: It ccrrainly will.
MR. HAYNES: I am jusr objccring on rhe grounds of

t t repctitive qæsdons on thc sanæ subjcct.
t2 MR. LlPl,lAN: This is nor -- I respcctfully
13 disagrcc. This is not a rcpcútivc qrcsdon.
14 BY MR. LIPI¡IAN:
15 Q Wcrrû't thcrÊ S50 billioo i¡ -- Sfl nitlion io rhc
16 Early Buy program?
17 A Bascd on what \ræ knoqr, we bclicvc it was S50
18 million of salcs undcr thc Early Buy progr¿m.
19 Q Isoot tbrt wbat you also bclicvcd i¡ March of 199
20 A No. In March of 199E, wc bclicvcd it ro bc a
2l diffcrsr¡t numbcr bccause thc clicnt mis¡cprcs¿îrcd to us rhc
22 ¡oÞl amo¡¡¡rt of thc Early Buy program.
23 Q WclL what ormbcr did you rhink it w¡c for --
24 A lt was a smallcr a¡nount, lesscr, than 50 miilion.
25 Q Do you havc aoy rccollcctioo of witbio t5 millioo,

Page J77
I ma¡kcu¡tg Drognrm.

7

E itslf.
9

l0

I biqb lcvct product r}t salc ofa producr at a biglu Þvcl
2 than whar could bc nason¿bty o<poctcd to bc consus¡cd or
3 u¡ilizcd by tÞ ultimarc consumßr in a rcasonablc priod of
4 time.

5 Q Did yor¡ !r rhc üEc rhrt thc - of thir prclr
6 rclcasc, wbich is, you laow. rüc rhird wcct of Mrch, did you
7 thint that by cog¡giug ia rtc Early Buy/Bill ¡ud Hotd
8 progrso. tåat by cagryios in rhc Esrly Buy prognror r¡d Bill
9 aod Hold ¡¡lc¡, tù¡t Su¡bc¡m srs cha¡æl rn¡ff¡ry?
l0 A Ar tbc poinr in rimc of rbrs prcss rebasc?

ll Q Ycs.

12 A A¡ û¡st poinr in rirnc?

13 Q Ycs. I am rrkiog wbrt you ràouh¡ e¡ of ú¡r tinc.
14 A No. No. ù was nor a significanr ùo'gh¡ in my
15 mind a¡ rher rimc.

l6 Q Wbt do you ucel aor r rigailiror ùo'¡thf?
l7 A I didn'r bcliæc Sl0 million of Bill and Hold sal¡s
I 8 as of thc c¡rd of ràc 

',ra¡ 
could rcsulr in a cbanncl snrlling

19 si¡uarion o any signifìcant dcgrcc. lr was 3 p<cc¡r¡ of thc
20 company's salcs. a rclativcly ifl¡etaial aanount of gross

2l margin. So I diù't ¡hink ùat crca..d a significanr chanræl

sruffìng situadon.

Q Wcll, I thought - rcll, iso'r Bilt aod Hold pan

Page 276

A Bill and Hold salcs fcll undcr rhc Early Buy

23

24 of töc Early Buy?
25

I do you rccdl wh¡t ir w¡¡?
2 A I bcliqrc ûE addirional amounrs rha¡ r¡æ ijc¡¡úFrd
3 was 54 million, perhaps. Somewi¡s,c - 4 o 5 millio¡.
4 Q Four to fivc mitlioo dollen? I3 tü¡t - w¡r rh.t
5 your undcrrtrodiug of rhc øt¡t of r.bc Eerty Buy progr¡¡n, {
6 to t5 uiUio¡?
7 A Ycs. I nccd o clarify. Wc idcntifrcd. in
8 conncction wiù ou¡ addirional audit proccdlrcs.4 ¡o ¡j
9 million addirional Bill and Hold sabs. t can.r rdl you

I 0 ri¡trt now if all of tbat fclt r¡ndcr rþ E¡rly Buy program

I I bæausc so¡¡æ of rbosc pr,oducs u€r€ not grills. So t just
12 don'r ¡ecall if tbat was pan of ùc Early Buy progrsm.

13 Thsc r¡¡ac salcs ùår u/r urcrc nor told abour as Ucrng trtåtcd
14 on a Bill and Hold basis ar úc ti¡æ uæ did oru ciginal
15 audít work.

16 Q \Yctl, ¡r of ¡ùc tiEcrb.tyor¡strrcdircu$iogcod
l7 of råc ytar ¡csulu wirh úc cæpray, æ teaurr¡r Il, t99g,
l8 wb¡t did you rhinl rer thc brrl ¡copc of rtc Erly Buy
19 pro¡ru?
20 A I rhink i¡ w¿s in üE 45 ro $50 nillioo raagc.

2l Q A¡ of thc rir¡c of tåir prcrr rch¡rc, wbicb i¡
22 Ma¡ch 19. t99t, did ¡ou rùiot thtr rb ¡t5 ro tJ() nillion of
?3 thc Eerly Buy progr.D wes u crenple of ct¡¡æt snrlliog?
24 A As of rhis da¡c. ¡ ¡boughl thâr i¡ mig,ll bc a

25 conu-iburing facor. bu¡ ¡ didn't úink ir was ¡n

Page 278

CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER cPH 1047907
16dv-001127



Harlow
Page 27i

I sþificanr f¡ctcr rcl¡tcd to cbanræl stuffing. But ovc¡¡ Si

2 of a salc ovs and abovc wiat a company rcds is gong tc

I rcsuh in a, you k¡ow. a cb¡nncl saúlìng siueuon.

4 On an isol¡¡cd basis. B¡ll and Hold/E¡rly Buy. I

5 did not think was a significant facrcr rc.I¡tcd to cbå¡rÉl

ó snrffìng ar thrs poilr in ri¡rr. Now I ¡s¡ oot snrpid arough

7 to ürD¡ úåt it can'¡ conributc o it bccausc it could

E contribuc b it. lflou havca cba¡rrcl stuffiog sinration

9 wirh a panicular customcr ùat bas panicipatcd in a Bill

l0 and Hold ra¡sacüon, ùar would bc channcl stuffing.

I I But you would bavc o go bacl and læk at cach

t2 customrr and likc I rcstificd car[ø. scc wb¡r inrø¡tory

13 la¿cls tbcy bad at ¡ panicula¡ poiot in rioc. Bccausc not

14 all tbc cusr,osErs psnicrpaËd in t}r Early Buy program.

15 Tbc u'ue only ccnaiu cusos¡crs tbat panicipatcd. But io

16 my mind I tlor4bt ¡bc BiU and Hold/Early Buy could haw

l7 somc impact on channcl stufïing.

I I Q In tbc coovrrratioas rbat ¡ou bavc tcstifiod ¡boül

l9 thet you t.d vith Mr. Gl¡¡ct bctrc Jaouery ¡¡d Mrch of
20 1998, did you cvrr di¡co¡¡ ch¡¡æl rtuffrog?

I A At whar poin¡ in timc a¡ain? At wbat poiot i!
22 timc?

23 Q Bctwæo Jrourry 23, 1998. ¡¡d M¡¡ct 18, t998.

24 A I c¡n'r answ tù¡r prcciscty. but pri,or o -
25 within scvcral da¡rs of this prcss rclcasc going out I

Page 279 - Page282

Mutti- 1ì{
Sunbcam

Page 2E I

! ti¿ei er--: - .r i
2 A I Cc:'r'! rr¿l! rlhar his corûEnt rras.

I Q Wcl!, do you rccall sbat tbc substa¡cc of wbat bc
q said was?

5 A Wcll, I think úc substance of what hc had æ say

6 was wt¡at I ¡efcncd to ca¡licr. I bclicvc hc ncntioræd thc

7 corc product salcs on thc r¡cw product. Tlrar was a big pan

E of tlrc salcs plan. And ¡lri¡ resuls had bccn vcry

9 disappointing. TlEre had bccr¡ tcchnicâi diflìcultics wrth

t0 sonrc of thc products. Tlry didn't pcrform as anticipatcd.

I t I don't rccall if læ nr¡rioned thc zuppliers or
12 cr¡sûorrErs had a hrylu lcvel of invcnory on hand at ùat
13 point in tiræ in tl¡t convcrsation, but r¡,€ had convcrsarions

14 about thar at othcr points in timc. Hc didn'r ralk abour ir
15 ar ûlat point in ti¡ræ. I think thoec r¡ærc thc two rcasons he

ló gavc.

l7 q WelL what i¡ that coovcrsatioa rclatcd to chsoocl
l8 stuffing?
19 A As I said, I think w talkcd about cus¡ornc¡s, so¡irc

20 custon¡crs having a high< lwcl of invcntory on har¡d rhar¡

2l pcrhaps what rhcy r¡cedcd.

22 Q ADd wby was it tùat tbcy had -
2t A I want to prcface by safong I am not absoluæly
24 clca¡ wtrn I had that discussion with him. I havc had thar

25 discussion with Mr. Gluck but I am not clear on thc daæ or

Diversificd Reporti¡s Serviccs. Inc. (202) 296-9626. 6-9-99

Page 280
I bclicvc tlnt I ulkcd o Bob abour cbanocl stuffìq. Now did

2 we urc tìc t¡sr "cbanæl stuffing?" I don't rccall. Channcl

3 sruffing was not â rãn úEr I had in my vocobul¿ry until I
4 sancd rcading somc of r}r Barron's anickr. subscqucnr

J articlcs aboul Sunbca$.

ó Q I aE sorry, but I misscd whrr you ¡¡id ebo¡¡t thc -
? vbcn ve¡ it tb¡t yoo rccrll spcef.iog vitt Ml. Glucl ¡bout

8 cb¡aæl rtu.ñiog?

9 A I bclicvc th¡t I discusscd tb concçr - likc I

l0 say. I didn't usc tb phrascology clunncl soffing - wirhin

I I scvcral days prior o this prcss rckasc bcing pnpared or

l2 ¡clcased.

13 Q Aod whrt did pu dircur?
14 A Idon'rrccall.

15 Q lurcry?
l6 A Idon'¡ncall,
l7 Q Slcll I ¡o oo¡ erkiog fc ¡.o to rÊc|u rhË

II coovcrs¡rioa utrb.-:ñ. tf you could jurr girc us rùc

l9 subcta¡cc of tb coawr¡¡¡iou. ttat sould bc gmd caough.

20 A Ijusrdon'rhavcarccollcctionoftbcdirccr

2 I convcrsarion. but I am su¡c it was along tbc lincs of. .lilìåt

22 is rbcdcal wirh rhc s¿lç? my arn'rþ lbc?- A¡d
23 tryrng to 8€t sør¡c cxplanauon from IV¡. Gluck as o why rlr
24 sahs lcvcl was nor bcing achicvcd.

25 Q Aod rçll, wb¡r do you rccdt Mr. Gluct ssyiog oo

Page 282
I d¡tcs of tàosc discussions.

2 Q Yor¡ rc oot clcc¡ mc¿oiog you doo't k¡ov -- wcll.
3 do you t¡ow whcr.hcr it bappcocd bcforc or aficr thit prcss

4 rclc-¡c wctrt or¡t o¡ Marcb l9th?

-{ A I ¡rm vcry confidcnt t}¡at I tud a discussion with

ó Mr. Gluck about a salcs shonfe[ prior o sccing rhis prcss

7 rclcasc. .l don't spccifically rccall if bc mcntioncd ch¡nncl

8 stuffing or simil¡¡ ph-asology o cxplain th ¡tason for
9 ùat. ¡ bcLicræ that bc did. bur I don't know wi¡h a hund¡¡d

I 0 pclccnt coofidc¡¡cc on ù¡t. I know ¡lur r¡æ h¡vc discusscd ir

I I sincc tbat point in timc subscquc¡rr to rhis point in riræ.

12 Q W¡¡ úc coæcpt of chraocl rtuflìag - I doo't ocr¡
13 thosc wcdr. I jurt acrû rhc corcc?r. ltf¡¡ rb¡t dircru¡cd
14 witb ciltßr Mr. Fraoin, Mr. Kclly, or Mr. Kcr¡h pric to thc

15 i¡¡r¡¡¡cc ofrh¡r F¡ttr rclce¡c?

16 A I can't say that I b¡d a convc¡sati:n on ¡ha¡ issuc

17 with thosc individuals prior o rhis rchasc.

l8 Q Do you haw aoy Inowlcdgc of thcc individorlr, eoy

19 of tbco ø rll togctù,<r, dircursiog cb¿oæl ctuffiag u ir
20 ¡cla¡cd ro Sunùcam i¡ - bcfo¡c tùc prcss rclc¡¡c st¡ i¡sr¡c(
2l tbir prcss rclcasc?

22 A I have no knowlcdgc of rhat prior o rhis prcss

23 rclcasc bcing issucd.

24 Q Did you cru di¡crxr ttc coacc?t of ch¡o¡cl
25 stuffiag witb M¡. Bornrtci¡ bcfsc tti¡ prcss rcberc wrs
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Ha¡low
Pagc 365

I RdâiLrs t¡,prcdly arc q¡ing rr.rcducc tbir l*cl of
2 inwnory tbat tÞy c¡rry. So .,¿bat w¡s casooabb fir'c lrars
3 

"go 
is probrbþ not a Easonal.¡c "nor¡at roda).

4 Q So by rcdociog ior=a'rry lcrt\ rhr¡ ec--. rÀ¡r

5 tbc tq¡ots i¡ fr¡¡c¡ fodry tiora it rrr firc ¡rceIr rgo?

6 A I wadd vy tbât it is. attùoryh tkc is probably

7 søc rtlaibs th¡r h¡ra'¡ gcbi6/cd tbosc rcsr¡ls. I doo'¡

t un¡r o æstify rhsr rbosc rcsr¡Is b¡rrc bsr echircd by

9 a,.rry rr¡il¡ ou¡ tboc bcc¡u¡c I don'r know ú¡t.
l0 Q I vrra't ukiog yur to do tùrç I *rr rslìry fø
ll yw6wdn¡¡-¡nndiqg.
12 A It is my gËd r¡¡rdGÎsrsnding rbar i¡vc¡uory

13 lsvclç ofrtl¡ilc¡s, ¡s ¡'cosurçd i¡ tcnns of¡¡rnovcr. h¡s
14 impmvod to&y rr corpartd b fivc ¡rars ago.

15 Q Do ls h¡w ¡¡ oodcrrtrodiog ¡¡ ro wb¡t S¡¡¡bcaa.¡
16 triu cùrt@.f! Sæ¡l €¡DÉica€€ ir fc iovntay n¡raovq.
l? shrt úrt pcriod of -:oc ir?
lE A I cou¡dn't ¡nsns rbt.
19 Q C-rutdroybody¡tA¡d¡rsco¡¡¡wstå¡t?
20 A I could ensr¡¡a rbc qucsrion if I bad rbc dara. and

2¡ ¡åÉrË arc probably many pcoplc at A¡dãscr¡ tbsr could ¡nsrrs
22 tb qrntion rf ¡Ey bad rb d¡ø as *tll bu¡ ir is no¡

23 sosuthing th¡¡ I b¡w tlp dar¡ on ar rhis poinr.

24 Q fvb¡. ¡bor¡¡ fq btrstsr¡?
A Se¡r¡c. Thc samc ansn¡cr. I c¿nnot ansr¡,rr lhat-

Page 283 - Page286

Pagc 2E3

I i¡¡uod?

2 A I don'¡ recau baving a conr,<rsaûon on tåat isstr.

3 Wc alay have but I don't rccall spccificaþ heving tbat

4 convqsation wiú Mr. Bør¡s¡cin.

J BY MS. HEILEER
ó Q Did you t.lr ¡bor¡t tbc cæcrpt of cbraæl rq¡fñry
7 witb eryæ fuiag tùc 1997 rodit of Su¡l*-?
E A Would ¡ou dclrne during thc 1997 aúdit? \tytar tisæ

9 fr¿ncs arc rtrc covcring ar rhis poiot?

l0 Q WbltÊvcr you coori& to tc d¡¡riot tbc 1997 ¡¡-lit.
ll A Ycs.

12 Q Ok¡y. Ald brw yon told r¡ ¡bou¡ ¡tl tù6c
13 convcc¡tioos d¡c.dt/?
¡4 A No.

15 Q Codd you rcll ur ¡bo¡t tho¡c, plcrc?
I ó A WclL tbosc conn<rsations took placc May. Juoc.

l7 July. August þtrrrbcr. and maybc øran Ocøbcr of t998. A¡d
lE it includcs many pæpb.

¡9 MR. HAYITIES: I think uæ bavc gor. I thinl. possibly

20 a disconncct. You a¡c ulking about addirional pracdurcs

2l rctatcd o ttr 1997 audi¡ and sbc is usiog 1997 audir as a

r¡¡m ofart I bclierrc.

MS. HEILZER: [¡t's clcan tbar up. is your

counscl's cbaraccr¡z¿tion acc¡¡rab?

MR, IIAYNES: rilc don't k¡ow wb¡r rcrm of an you arc

using.

Page 284

THE WT|NESS: rilcll. rlr 199? audir covøs a long

pcrrod of tùrc.

BY MR. LIPMAN:

Q Hos abour thc t997 ¡udi¡ pricn ø rùc tiDG ther rbc

l0-K w¡s lìlGd? Did you diecusr f¡m rhc rimc thet you *
Artbu¡ Aadcrsco bcgan wøtiag on thc - oa euditiog Sr¡¡bc¡o,
which I a¡ruttrc w¡tf smainc ia 1997. ¡¡d r¡¡til ù¡t wst ws!
coraplctcd rod tùÊ l0-K w¡¡ filc{ did you hatc roy
coarqr¡tions ¡bor¡¡ tbc coaccat of cbeaæl rtuffìag?

A Thc fìlìng of tbc lO-K on Ma¡ch 6. 1998_ No¡ rl¡ar

I can ¡eall.
BY MS. HEILEER:

Q lo dcscribing cb¡¡æl rtulli4, ¡ir. you r¡¡cd rùc

lErE 'rËroûrblc liqc" c "rcrsooeblc pcriod of timc-" Wh¡t
did you mcan by tbrt?

A I think a rtasoneblc pcriod of ri¡rc in rhis contxr
would bc rhc amoun¡ of riurc ¡Þr i would r¡tc for - if you

wan¡ !o dsrl witù Sunbca¡n cusosrcrs. ûr amounr i¡ would ratc
a rcr¿ilr þ nlrn ovcr thcir invarory. And a ¡casonablc

amount of timc is going to vâry d.pcûding on rhc scason, ir

is going o vary dcpcrrding on rbc producr. and it is going O
vary dçcnding oo wbat poinr in timc nr a¡c ulking abour

bccausc busincss coßcrpts bavc changcd ovcr timc.

And wc d¡scrrcscd ca¡licr ¡t¡ man¡gú¡€nt inrienory.

Page 286
I Q Do you brw ro no&rrrodiog ú to rhcrtcr ¡
2 rcr¡oneblc frcriod for ch-..c| stufiìog F¡rpG c¡8 øycr
3 cfl€ûd bryood e quanr?
4 A I don't know tb ans*tr ¡o tlrat.

5 Q I am utiog fø yorn udrrsuodiog wbco you ly r
ó rca¡o¡¡blc pcriod of tioc.
7 A WclL I a¡r not an crp<¡icoccd ¡crailcr. lr is an

I industry tlr¿¡ I don'r lravc cxpcricncc wirh. I imaginc rlre
9 may bc s@rc rËra¡lcrs out tbs vrb.rt that is ¡t¡rcn¡blc and

l0 I imagirE tbc is sorræ rcrailrs whcrc ¡lra¡ is not

I I rcasonablc. Idon't know thc ansu¡c¡.

t2 Q Of¡y.
¡] BY MR. LIPM,{,N:

14 Q Sir, do yoo reocmbcr gcning - do yol rtocobc
15 ¡b¡t Añhûr 

^¡dcrtæ 
rtcciv€d r E.!¡g@cút rE¡r¡E¡cû]ltioû

¡6 ktt r i¡ co¡æ,rioo witt llc pdvrtc pl¡c."',=ar ia M¡rcù of
r7 t998?

18 A I don't prcciscly rtrrmrbcr ürat but I assumc ùa¡
19 rræ did.

20 Q Yor¡ do¡'r ¡crncobs wbicb?
2l A I don't - I wor¡ld bavç ro sc ¡lE dæu¡rcnr ro

22 rcf¡rsb my mr¡nory. bu¡ uæ should bavc a managtzurt

23 rçrcscnuúon !¡tcr rcl¿tivc þ thât worl.
24 Q ttcll, do you rtcrll uy dircrutioor ebout gcniag r
25 rEprcarûtll¡oa lcttcr?

I
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fx Sunbc¡m
Harlow

I A I don'¡ rtcall any spccific discussior ' I ¡ed

2 Tbat is somøhing ùar grncrally our ñáûage's and *niors

I rakc rbc lcad rolc in. Ilsy ryTicalty a¡e tb oncs tb¡t tatc

4 ca¡c of that Panicular documát'

5 Q Do ¡ou rccdl eny örcrurioor riù rn¡oæ'

6 including Mr. Bororrcio' ¡bo¡r rt¡t wq¡ld bc io r ororgæt

? r¡rcscoutim lcncr rchtio¡ io priv'lr plrcæt?,

I A t don'r ¡ecall tb spccific discussion' I think uæ

9 rnay bavc ¡tqrËtÊd sorubing rclatiw to this sals sborÚall

l0 issuc. Tlnc may havc bcs¡ somc ¡dditiooal languagc rclaúvc

I I to ú: acquisitions. h bas bcc¡¡ a long tiur sincc I baw

12 lookcd etùat docusg¡t' I just - I don't rcc¡ll all ¡b

13 additional re?rtscrllåtions in úat l¡¡a'

t4 Q Wc¡¡. wùrr'ifeo¡hiog, doywrccrll t5o¡¡ *kin8

15 fø rcprcrcootioo rclrtiog ro thc iofsa¡tioo lh¡t i¡

ló cont¡iood io tbc M¡rcb t9. t99t. prcs rclcasc?

l1 MR. I{AYNES: I am going to bsvc !o ask you to spøk

l8 up. Ir is gíing l¡æ in rhc day. rbc wimcss is tirc¿ you

19 arc rircd. h is casiø fø him ro follow if you could spcak

20 up a linb bit.

2l BY MR LIPMÂN:

q WcU, did ¡ou bcr mc? Did lon bc'r tlc qrntim?

A Could you rt?cat ùc qucstion plcasc?

MR. LÌPM,AN: Sure. Actually. you know wlut? Do mc

22

23

24

5 a favor. t¡t's bavc ttut qrEldon ¡rPla)æd'

Page 28?' Page 290

Pagc 29 i Page 389

I iar:cLi'1. ¡9+¡- rclrtirg ro rc privrrc phøcor?

1. A Ycs- This is a copy of a managrrrant kncr signcd

3 by Mr. Dunlap. Mr. Kssh M¡- Fannin' a¡d M¡ Gluck' datcd

4 Ma¡cb 23r¿ Efaþd to ùc S2-014.000'000 Sunbcam Coçoration
.-i- -,b.¡;-â*l ¿.à;ñ!ñ tO5 2rr0 coupon convcruoE Ðu rsw¡*ùê

6 201t.

7 Q Wb w¡¡ tbc firrt timc yan lrs rhit dær¡oøt" ¡i¡?

E A ldon'trccall.

9 Q W¡¡ i¡ ¡bou¡ ùc d¡rc of ¡bc dæu,¡¿rt?

l0 A I as¡ not sr¡¡c t baw a¡cr 3cá this docuntcnt-

I I Q t¡ rùc¡c rû¡ùing ù¡l rdld rGf¡tÚh yor¡r

12 çcollcctio ¡¡ to vhctDc 6 ¡ol 
'@ 

b¡w s it bcføc?

t3 A Somt of tbc languágc in tqc is rrcry familiar o

t4 mc, but I can't astify tba¡ t bavc stgr ¡his doct¡sxr¡t'

15 Q OL¡y. ta'r, plcræ' tl¡r! ro FtË 8¡rc¡ ¡t¡oPod

16 SBOt65t2. Tùcrc i¡ a pngnph.l ¡ùc r'D of lüG prts

17 dcrig!¡têdwitù ¡ tocrct c¡rc'b-' Úyou codd læt rt rh¡t

18 frog¡¡¡gF il rhet pngnph ¡¡d rcll t!€ whÉ{hßr thrt laag¡ugp

19 ir foilirto ¡mu-

20 CIbc wiæt s¡eioad thc dæuÛc'!L)

2l THE \{TINESS: I bclhæ I b¡w scEn siñilü

22 languâtc but in tbc contst of this l¿¡¡¡. I can't tcstify

23 rba¡ t bavc. As I æstificd carlkr' rhis is a krs thål

24 rypically is båndkd by. yotr know. ot¡r uranâgss and scr¡iors'

25 BY MR. LIPMAN:

Divsrsificd RcDortine Scryi ccs. Inc' (202) 296'9626' 6-9-99

¡ Q \t¡cll - I u rcry. Wbco do ¡ou thial ¡ou rrw r

2 sinilar f¡ogr¡{E ro rbc laogurgp ülr you ju¡t rcviorcd?

3 A Wctl. f may haw scc¡¡ i¡ ar ¡Ìr rimc wc prcPartd

4 úr comfon lcns- But I don't rccall.

5 BY MS. HEILIZER:

ó Q Si¡, crrc¡ if you didl't rcc ø doo'¡ ncall rcciog

? rhir lanc, E¡.hibit ltg, prior ro rodry, wcrc you rverc of

8 t¡c tubst¡acc of tbc rqrcrcoterioa¡ coot¡i¡od io th ¡u¡ll

9 peragnph 'ù' ø tb llrt prgc of thc rrhibir rt Ûc timc

l0 Aadcrsco i¡¡uod itr coo¡cot for tåc purpæ of rbc privrtc

I I plæ€ocol?

12 A WclL I bclicvc ¡hat I lød sq¡æ discussions wi¡h

13 Larry Bomstcin ægarding a ¡EDrtsc¡¡l¡llion lcttr' but f

l4 don'¡ rccall a daaiþd convcrsstion .s to ¡hc contrnt of tÌÉ

15 nprcsanution lrrtr in is anríray.

ló Q \t/crc yrx¡ .e¡¡Ê tltt ¡ rtprtsúol¡¡ioo b¡d bra
l7 obt¡iocd ritb rcspoct roco¡¡olidrrcd d ¡¡k¡ dccrtrsiog?

18 A I r¡r¿s awa¡e lhet tbc¡c was disclosr¡¡e in tlr

19 comfon k¡cr rcl¿tivc rc a dccrca¡c in consolidatad salcs'

20 And ryAically our nprEsn¡taúon will idcntify abnørnal or

2l disclosablc ir¡ms íncludcd in tb comfoñ letcr únt will bc

22 included in tbc managcarcnt lcricr or tlr ¡tD¡tsc¡lution

23 br¡cr. So rtr linkaç of rlrar- I grss in my mind' I would

24 bclicvc whet ¡s in tt¡ar comfort lct¡c¡ tus bær rcitsatcd in

Pagc 290

25 thc arranprrørt lctra

r Ghc rsportcr r€ad back ttæ rccord)

2 BY MR. LIPM,AN:

3 Q Go ahcad' Plcasc-
4 .4 I don't rccall a speciltc convcrsatiori on that'

5 MR. LTPMAN: Iæt's plcase mark rhis as thc Ecxt

ó exhibit. Thank You.

? (SEC Exhibit No l39 was markcd for

g idcnrifrcation')

9 MR. LIPMAN: I¡t ¡r¡c hand you what has bccn jus

l0 marked as Exhibit 139. If you could takc a look at that

I t cxhibit.

t2 (Tlrc witrrcss examincd tlc docuncnt')

ll MR. LIPMAN: Why don't wc go off tlrc ræord'

14 (A bricf reccss was takcn.)

15 MR. LIPMAN: Okay. Wc a¡e back on thc rtcortd at

ló approximatcly 5:00 p.m. And whilc wc wcre offthc record"

17 ùere wcrc no discussists of substancc rclating to this

18 investigation bctw€Ên thc sr¡fT, thc wit¡rcss and/or cormrl;

19 is that corr€ct?

MR HAYNES: That is coÍ€ct.

BY MR. UPMAN:

Q Havc you had I chsocc to rcvicw this cxhibit' sir?

A Yes, I havc,

Q Is this a copy of a Ea¡agctDcot rcPrcs€útatioû
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I Q Ald ¡our cooclr¡¡iæ i¡ b¡¡od æ yor¡r ü¡&tr¡ñ'liñg
2 of wb¡t i¡ io thc cofon lfld ¡¡d A¡dr.:ætr.'¡ prutica rith
3 obtriniog - wirb rcspcct ro obteiaing rtryrc:a'.trtionl thr,.

4 p¡nllcl tbc di¡clolr¡¡c¡ io tÞ cæfcrr læt¡?
5 A Wc don't parallcl all tbc di¡closurs in tÞ
ó co¡¡rfon lcttd, jus¡ tbsc iras tha¡ næ bclÈvc sbould bç

7 incorpora¡cd in tb rcprcscnta¡ioo knc¡. So not ccry -
E tb comfort latc¡ in is cntirety is ¡6¡ i¡¡þr&d i¡ this

9 lcÍã.
l0 Q Do yor¡ bcliøræ ¡r thc tioc tbc coo¡col wr¡ i¡¡¡od
I I that a æ?rcscot¡tio¡ bd hæo obtri¡cd vith rc¡æt ro

12 coorolid¡tcd oc¡ ¡rlc¡ dcotesing?
13 A I am sorry. do I bclicvc what?

14 Q Did you bcliqtç ¡hoc h¡d bær r ry¡r obt.¡¡cd wírb

15 tr¡pccr to this lübjæt?

16 A I don't rccall focusing on that panicuiar issuc

l7 rclativc o a rp lancr.

18 BY MR. LIPMAN:

19 q t#ctl did you havc u udcrtroding ¡¡ou¡d rh¡t
¡imc, which i¡ M¡rch 23, 199E. q rùcæ¡bor¡r¡, rbour why

I M¡. Bornslcia mig.ht b¡vc wa¡tcd r rsprrscúr¡liæ u lo thi¡
22 læt 1¡6q 6¡n¡gmcot?
23 A I don't ¡ccall a coovasa¡ion. as I rcsrificd

24 c¿¡licr, a spccilic convcrsarion w¡th Mr. Borns¡ci¡ on thc

25 contcnr of ür rcp !na.

I rcp bcr rr ¡þ rir* yur riglod thc coofct lsn6?
2 A Is ¡ba: a qæsùon or -
3 Q Ir i¡ ¡ qo¡¡rioo.
4 A Did I rcly on any of thc srsr.lr Ð$ in ¡lE

5 rqrcsanudoa lcna.

6 Q At tb t¡oo },oû rigpEd t¡c cefú bEr.
7 A l¡msu¡rldid.
t Q Hordidlr¡dott¡tiflloud¡dn'rlærhc
9 rt7ærcautioo bttrr?

l0 A Tbc qr.srion thst ¡ tcsüf¡cd to carticr. I don'r
I I ¡ccall. It w¿sn'r ¡b¡¡ I djdn'¡ scc it I jusr don'r rsall.
12 Tb¡t is my Es'iq^ny. I don't ¡ccall.

13 Q Doyo¡¡ hrrcr prrcticc6proccdürt bywhich you

¡4 c¡D ¡¡n¡rt yourclf rr ¡ tæ¡l Btcã Lb¡t ]rot¡ æs
15 rcprcscotetioa lctrdr pric ro ri¡ni¡g opiÂioû. oo bch¡tf of
16 Aodcrrco s olbs dæ'mcat¡?
l7 A Do ¡ pasonaþ or as a program policy?

IE Q Eitb æ.
19 A We bavc a policy o gcr gcn€ral rtprcscnution

20 ldkrs. And I am not aryarE of any policy thar ¡bc ¡wicrfl
2l bas ¡o rcviap. cvcry esp€c¡ of r}r reprtscnrar¡d¡ lcfic. i.o

72 orðrr þ si$t off on a r€pon.

23 Q Okty. So yu¡ doo't h¡rc r F¡¡ood boüüÊdgc, üd
24 yot¡ ¡¡c Dol lwr¡€ ofeny firo baviog r policy ia rhrt rcgrrd
25 cith.

Page J93
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I Q My q'rs¡ioa w.! oo¡.bour convc¡satioo¡ fù.f yog 

:

2 ory hrw b¡d vitù M¡. Bøu¡tci!, tbc qrntino war tbout ¡oq
3 uadcrsøodiog of wby Mr. Bor¡stcia mry barc waotd rhi¡ .sp.
4 A And this is my undcrsrandirg as of Marcb 23rd.

_( Q Ms¡Eh 23rd.

ó A I can - I mcan. I don'r rcally baw an

7 undcrsunding or ¡ccall an undrrsønding as of Ma¡ch 23rd
E wby Larry Bsmstcin bad rhis pul in rbc k¡rq. bu¡ ir

9 appcars to ¡nc wbat Larry was atrcrrpting o do was to gÉt ¡n
I 0 cxplanation for a saks sbonfall as of rhis darc and haviog

I I Mr. Dunlap. Mr. Kcrsb- M¡. Fannin" and }vl¡. Gluck sign off on

¡2 ir. But I don't rccall a convcrsation on that panicular

13 paragraph.

14 Q Sia who rigor rbc cæfør lctrcr?

Thccnga¡wtnt prruu signs ¡b cæ¡fon l¡¡cr
Aad wbo w¡¡ ¡ùd?
That was mc.

Do ¡ou rccrll rigting thc crroføt btrcr?
No. I don't rccall signing ir" bur I probabþ did.

Q At tbc doc rt¡r you ripcd rb. c@fdt ¡EíGr, did
2l you laow tb¡t ¡àic EprcscatrtioD wr.¡ n¡dc by tùc coopeay?
22 A Ai I tcsrifil ca¡lk¡. on March 23rd I don'¡
23 rccall rcading this ¡rprsscnbrion lcr¡c¡. I don't ¡ccall.

25 Q S¡r, öd you rcly oo of tbc ¡¡t¡ocots io tbc

4 BY MS. HEILZER:

t5A
lóa
l7A
l8a
t9A

I A I k¡ow i¡ is a policy to gcr e rE?rrscr¡rario¡

2 k¡tcr. but ûo rçvicw cvcry aspcct ofthc rt?¡esc¡rtadon

3 kís. I don't think is a ncccssiry.

4 Q Do you rccall puniog rclieocc oo r¡y of rlF
5 rtprcscotrrion¡ cout¡id in ¡hi¡ lc¡rr ¡¡ rbc úmc you

ó sig!Êd tb cæføt lcfl.r?
7 A ¡don'trccall.

8 BY MR. LIPMAN:

9 Q Sir, rhc - thi¡ ¡cp¡c¡cot¡rioo th¡¡ wc b¡rc b¡co
¡0 r.lkiq ¡bor¡t, which i¡ rtc fi¡¡t rcote¡Dc io thir prrqnp\
l l docs this dc¡l wirb vb¡r rc hrd bo rrltiag rbout crrlicr,
l2 which is thc cooccat ef çhrn6l rtulfrog?
ll A You said ûr firsr paragraph?

l¡l Q Tbc fint lc¡¡tcæc.
15 A Ïhc lìrst scntcncc. I rhinl rbar is whet Larry wos

16 ancrnpring ro do. althougb r*t had ¡o Early Buy progran in
l? 1996 as r¡¡cll.

18 Q I rm ¡orry. wb¡r wlr th¡t lut tùio3 you ¡¡id?
19 A Thc company had carly buy prognms frorn prim ¡ers
20 as wcll.

2l r Q But rài¡ is oor ¡L-liag wirh pric ytrn, rigbt?
22 Tbi¡ ir ooly dceliog wirb ¡hc ¡criod frm DoÉÐbcr Xr, lgg7.
23 ¡ürot¡gi Much 23, l99t: i¡ û¡r riSbr?

24 A No. rlrar is nor right.

25 Q Wcll, l,ct'r go ttrougb ir thco. F6 rhÊ
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I fmm Doæt 29,lW, rfuqú M¡Eù æ. t99t,'Ca¡lid¡r¡d
2 ær ula dda!4 ú 6np.rcd to tf,c øæ¡poediry pcrrod

3 f¡oo tÈc procdiq ycrr, ¡riorrily d'- ro ûc æq¡¡y'¡ ær
4 Erly Bry grçrra for outdær ¡rillr,;bict ætotad
( ^-.¡-' Jll ..1- ¡-.^ .L f^.'.l 

--¿- 
^a t--t .d.Y4s s t.4 ar>..

ó Dq thir stcræ dæibc ¡ rituriæ rbætt tùG rr¡cr
7 ¡¡dc ir tb foürù qr¡¡n¡r of 199? bd rcrulrd i¡ ¡ dæq¡
8 i¡ rlo ø¡dc frcn Doæbq n, ß,fn,lü¡otqgb UsÈ f¡, ¡f¡f
9 A Ycs, I bcli6æ ù¡r ir üx gisr ofü¡t po¡Dt

l0 Q Ard .t'.t æaotç¡ of sls ia thc forufh gurner of
I ¡ 1997 mlriag i¡ e dææ i¡ rlo i¡ t¡c psiod fm
l2 Daæùã 29. 1997, rlrorçl Muó 23, 199t, tü.t ¡qld b *
I3 rh¡t oft.?l i¡ rü¡ ç h¡w bæ¡ trltio¡ rùaur u cüt¡:{
l4 nuffir¡" in't it?

I 5 Â I r¡n ¡ot su¡r I got ¡ll rh¡t græstio¡.

ló Q Wcll,û.i¡mrcaædal¡drùtÀc-f üU
17 ¡gutc tÞ qrrfio- Ds rbi¡ ntæc dssibc u cr¡rylc
18 of vùrr r= h¡w bca diroiag ud t6ncd'cr--æl
19 rtuffio¡?'

20 A h cæld-

2l Q Hr æuld it rot?

22 A Wclt. if r¡æ r¡erc dceüng viúr diffcmr o¡rom
23 frcm 199ó ro 1997. if rny of ü¡ose cusromrs h¡d differÊa¡

24 buying rquiremr. diflmt inmtow moegrmt srylcr.

5 philosçhy. diffcnor product rcqumt¡.

I vitb coafi¡øiES tbc BiU ¡¡d Hold ¡ålca. t¡c Bilt rod Hold
2 trteurcÐt fq ocrr¡i¡ of rbc Eedy Buy relcs?

3 A Ycs.ldo.
4 Q f,lo you rccrll wby ¡ou piclcd rbc cusro¿"sr tb.t you
a -:-t.-tnJ Prryl

6 A I b€Ii6/c urc p;ckcd rhosc bæausc rÞy reprtscnrcd

7 tb le¡gtr crsrænrs - I say targr custostrs. TÞ
8 custouss wirh rb largs anounr of sâlcs.

9 Q W¡¡ oæ of thæc crrt@ca! W¡t-Mrrr?
l0 A I bclÈvc it was.

I I Q W¡¡ W¡I-MEI r cû¡rælcr of S¡¡¡bcau.¡ io I99ó?
12 A 1996. Ycs. ¡l was.

13 Q Who r..r rr!!c of th. oû.r c¡¡rt¡rncrr if you rccrJl?
14 A ln t996?

15 Q Curr*crr you c"llad wbco ¡rou wtrc coofrruiog Bill
16 rnd HoId ¡¡lc¡. Do ¡,ou rccrll crlliq Horlc [þpo¡?
l7 A Ycs.

Q Do ¡ou rccall wbctbq Hmc Dcpot wrr ¡ 6y cusrmtr
19 of Su¡bcr¡t'¡ ø ¡¡ old cûtor¡cr?
20 A I bctiÕ/c Honr Dqor was a customrr in a prior
2l yar.
22 Q Do you ¡toc'.b<r Frcd Mqu?
23 A Ycs.

24 Q W.s Rad Mc¡,w e æs curt{¡r¡cr or !o old curro'ncr?
A I doo't rcc¡ll. I don't I don't rsn¡rbcr if rh¡r

Prgc J97

IE

I Q Wctl, do pu toow if rb¡¡ w¡r i¡ f¡ct ttc c¡¡c
2 bdc?

I A ¡ don r know, ln fact. I don'r k¡ow ifthar in
{ fact was thc casc.

5 Q Do ),ou bavç ¡oy rcss{ro to bclicvc tb¡f it wr¡?
ó A Do I bavc any rÊãson ro bclicvc ùar it was rhc

7 casc?

8 Q Mr!-h!¡¡.
9 A I don't luvc a besis at this poinr for that bclicf.

l0 Q No* ir rbar ray rcftrcacc in hsc to æw
I I custoocr¡?

12 A Oncc again. tlsc could bc.

13 Q Wc¡L ir rhcrc?

14 A WùÊr¡ you say nõfl Early Buyprograur. urwould havc
l5 o go back a¡d scc whar cus¡oû¡css r¡loc off rh progrãrr, in tbc
16 War bcforc as comparcd ro rhis )æa¡.

t7 Q So is it your tcrrinouy úl thc wrd.ær. ia tbc
18 æv Errly Buy pro6no ¡cf<rs to æç cürro"ncr¡ fc tbc Errly
19 Buyprqru?
20 A h could. I¡ is a nov prograur. Ir may bavc only
I bccn offcrcd to csrain cr¡stomcrs thís ¡ar as opposcd ro

22 diffc¡cnt c¡rstometr rlc prior ycar. Bct*ccn.96 and .9?,

23 thsc wc¡c substan¡ial charycs in t}rc cusonrcr salcs mix. So
24 it is possiblc.

Page 296

25 Q No* do you rccall c¡lliag curromcrs io coûErioú

2 Q Nowlourrc¡Il rhrtoocofttcjusr¡fic¡rioor fr
3 ttc B¡ll ¡¡d Hold proßran tblt Mr. Kcrrh gcw ¡,ou wrs rù¡r
4 thc cu3t@crs wac running out of stæL rbc fæer bcfoæ ¡nd
5 thi¡ w¡s a prograo dcsigncd ro tddrcls rùet problco?
ó A I don'r k¡ow if ir was a casc - I don'r rhink I
7 said i¡ was ã cas€ whcrc ûry nrac runnirg ou¡ of stock. h
E was a casc wlsr ¡hc custons w¡s not ablc to dclivcr a

9 produc¡ whcn tl¡ customcr rcqùcsrd i¡. I don,r know if rhcy

l0 had - I don'r rccall him dcscribing a situerion whae rlrcy

I I h¡d stæk on hand and thÊr¡ rân our.

12 Q Wcll, ¡¡r you f¡Eil¡er witù tbc cooccpt of
13 rræL-oü¡?

14 A I luvc brd rtE E¡m.

15 Q lVh¡t ¡l,n 1þ¡ 6¡n!
16 A Thar is a si¡r¡arion wbcrc a panicular producl tbar

17 is normally canicd in a comprny's product linc is cirhtr
l8 toølly sold our or tby arc witbout that panicutrr
19 invcnory itan.

20 Q Wc¡c stock-out¡ ttc rca¡oo r¡scd - o¡c of thc
2l ¡cuoo¡ urcd by Mr. krrb to cxphia ttc busiæss rc¡soo fø
22 iutroduciag Bill r¡d Hold?
23 A I am sorry. tlnc was some papct nnling. Was onc

24 ofthc ¡tzlsons -
25 Q Stæk-ourr. W¡-¡ ú¡r idcoril¡cd by M¡. Kcr¡h ¡¡

Page 298
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Page 299
oæ of thc rçr¡o¡¡ fr thc Bill ¡!d Hold prqru?

A S¡ock-ou6 by wbom?

Q By Su¡ba¡'l ct¡¡tomc¡:.

A I can't æcall if bc usd tb tcro "srock-out." I

know that tbc corrpany itsclf. uæ wcre t,ol4 bad stockout

conditions witb ccrtaia grill iovcotoÈs ia tbc pricr ycar.

Whahc¡ b uscd ¡b¡¡ tc¡¡¡ witb s¡ocl'out of his cr¡s¡ær b
may barc I uun. i¡ was gøally discu¡sâl in tsms of no

bcing abk o providc tbc gtll product to tbd¡ cu¡toms
whc¡r tbi¡ cr¡storrrs nccdcd n. Could lbE havc bø¡ a

srock.out siq¡adon? Possibly.

Q Would Erv cu¡toocn¡ of Sr¡¡bcro hrw eoy ¡c.ro¡ to

ut fø tlc Bitl ud Hold ¡rr¡¡¡ctioo¡ if tlcy hrd oo

cfipcriGoc€ r¡tù rtæk-o{¡g?

A Tbcy could.

Q \l/hyvouldtb¡tbc?
A Grc rcason mi3bt þ o ukc advaneç of tbc

bcncfis srodc availablc o Su¡bcam's ctlgtogrrs.

Q Atrd hæ would tb¡t bc difTc¡cot froo r rcauler

discor¡¡t bciog offcrtd by r company o ioc¡c¡æ iu ¡¡lc¡?
A lt would bc diffscnt bccausc tbc wot¡ld bc a

diffcrrnt program.

Q How would eoy iodividr¡¡l ralc tàlt ir ¡¡rdc bcc¡usc

thc coopeny cæÞc3 to ¡ ET. c¡icút ¡¡d ir offcn ¡ di¡cou¡r,

Page 301

I r sbortagcofwartbousc spacc.

2 Q Nor it it yurr rcrtiaæy ¡b.o tù¡¡ tùc 6¡s¡66cr
3 rcqrnt ¡¡pcct of ttc Bill ¡nd Hold æquirtocat¡ is ¡¡¡i¡ficd
a if r c¡"¡p¡¡y offa¡ dr¡cou¡l¡ to ¡ ct¡tt@cr. buf bcc¡u¡c tbc

5 culrñí 'l'Ef rôl h.ìE ttc rpecc ia iA wrcbourc, tb
6 cæpray lcpr it io ¡ tùird-p¡¡ry w¡¡sbocæ? Str¡b û¡t. I

7 o rcry.
t MR. IIAYNES: Læk i¡ is 5:30 and rbis is bqond

9 tbc documc¡lt. You arc gorng back -
l0 MR. LIPMÂN: \ilcll I ao rcrry.

I ¡ M& llAll.IES: Irt's wnp this up vcry quickly and

12 tbr l¡'s bcgin in rb morning. if you would likc.
13 MR. LIPMAN: Aü nSbL I will wrap rhis up. But

14 i¡ is not bcyond this doc¡,ñcat. Wc will ge back o rlr
15 documsr¡ i¡ ¡ minutc.

16 BY MR. LIPI'IAN:

l7 Q It it yoür tcÚtiEo¡y tbct tb¡t . curtoEcr noqucúl

18 rcquirrrncot ir ntirfrcd, cw¡ if ir ir rùc cæprny rùtr
19 apprucbcr thc cu¡tooc rod oflcrr in¡cstirs, rod ncicty tùc
20 frcr ûr¡ lùc cu¡¡mrr cl¡oot r.k. tb iovraløy io¡o it¡ ovu
2l w¡¡chousc ¡nd rit fæ tlc iovcorry to bc hcld i¡ ¡uff¡cicor
22 ro lti¡fy rhc cu¡ræ- rtqrst rspcrr of ¡hc Bill rod Hold
23 rcqui¡@@t?
24 A No. lhåt is nor my r¿srrmony.

25 Q Of¡y. Tbc¡ bow ir tbc Bitl ¡od Hold - bow i¡ r.b

Page 302
I e¡oæ slst ¡¡Fd r¡i¡f¡cd i¡ I trurrt¡q rbc. ¡¡
2 yat daøibod, Su¡bao ûc etoæl. offc¡cd tåæ
3 i¡øfir¡c+ Ed ltÊË lbc æ¡m sbd fo hlE !tÊ
4 irmtcy bdd?

5 A ¡ doo't L¡ow if - I don'r k¡ow who rud. úE

6 ¡nit¡¡l åppm¡ch or inirirl -. h¡d rlr iniri¡t d¡ns¡ion on

7 rll üc espccts of rlæ Euly 8uy prognm md rþ Bill ud
I Hotd ¡aþs. \üh¡t I bclieve ud wh¡t I wr¡ rold ¡¡ rþ riæ.
9 ud rtso signc{ by Sunbcrm's osromn, th¡t t}ææ

l0 smgctions wrc at tlæir rcqwsL And tlrn w¡s ¡ progr¡.m

I I oticrcd by tÞ æmprny.

12 lf r comprny wubd to puicipaæ in u Earty 8uy,

t 3 if rÞy ræk dclivcry of tÞ producr prior ro yo cnd. rlry
14 coulcl püricip¡! ia tÞ Errly 8uy progren 8y dcfinition.

15 ¡lry ¡æ bu¡riag prcdua eulic¡ rh¡a wh¡r rby mighr hew in

ló p¡st s¡¡ons. Thos custo¡¡ss th¡t did oot h¡w tþû osrr

I 7 ¡ulficrcnt væhour ¡pæ lo sùoE rhc ínvcntory ud
I 8 penicipre i¡ - rnd bc ¡Dh to p¡nicip¡rc ia rlr progrun.

I t th¡t is üE invcrtto¡y thrt wú *ñr ro r, thi¡d-psny

20 wæhousc.

2l Q Or.y.
22 A So ¡¡ ttæ æqæsr i¡ ¡ chickea and cg3 typc

23 qustioo in my mind- I m. r cu¡rom¡ h¡s to submìt r
24 purchesc orda. Ok¡y. ts e purcha* ordcr snt to Sunbcùn

25 er equcst? I bclÈvc it i¡.

3

{
5

6

1

E

9

t0

il
l2
l3
l4
I5

l6
l1
l8

2l

3

l9
20

25 srtcod lbc tcrmr, q othcr fevcr, bæ would th¡¡ bc

Page 300
I ditrtrcot frm roy otbcr timc whca tùc coopæy offcn r i

2 discor¡¡r to ¡ cu¡toucr?

3 A Onc of th rhings úat would be diffatn¡ is úu¡ 1

4 undcr thc Sunbcam transacuons. ínvøory was pur into a

5 third-parry warebousc and titl.d transfãrÊd to tbc customs.

6 In your cxamplc of jusr a str¿igbr discoun¡ bcing offcrcd o
7 a cuslosrs. tbc transfcr of ùE tiüc wor¡ld takc placc ar ùr
8 dmc ir was shjppcd dirccrly lo rbÊ cusrorE.

9 Q Isa't oæ of tbc cl.oc¡l¡ fc ratirfyiag tlc Bill
l0 and Hold tnosrctioas - lbc Bill ¡¡d Hold trcrtocnt t-har rl'c

I I custoocr bes to rcqucsr thrt tbc iovcatory bc bcld?

\2 A You wanr o clarify thâ¡ qr'çltion? Bc bcld - what

13 about might bc bld?
14 Q ko't oæ of thc - I will sirhdnw rr"' q¡Fstioo

15 ¡¡d r¡k thir qrntio. I¡n't oæ of thc clcoco¡ tb¡t nÊcdr

¡6 to bc ¡¡ti¡ficd io sdrr fq ¡ rn¡¡¡c¡ioo ro qu¡¡ify u !
17 BiU ¡¡d Hold tb¡t tåc cu¡tæø h¡¡ to roq¡st . tn¡3¡ctioa?
lE A Ycs.

19 Q Ot¡y. So why vould ¡ cr¡rl¡rDci who h¡d oo

20 cxprlicacc wirù ¡ræk-or¡¡¡ with Sr¡¡br:¿n rcqrEst ¡ t¡aos¡crioo

2l oo ¡ Bill aod Hold b¡¡i¡?
22 A As cxplaincd to mc by company m¡nsgt¡¡Etl c¡¡.lr¡omcrs

rcqucstêd this program in ordc¡ o panicipaa in ùc Early

24 Buy program. Hor¡¡svcr. cusbu¡crs ¡b¡¡ did¡'¡ rakc shiprurr of
25 thc mcrchandisc unúl aficr ycar cnd '¡,trc cusromas ¡l¡at bad
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I Q Old cs¡tms tr æt curtæcr?

2 A r*'clt I æorørbcr tb¡t orE wgs not a vatid salc'

3 tr¡/crc rhcy mrking invalid seb rtr la¡ bcforc? I don't

4 rccall. [t u¡¡s not a significant custottlcr'

5 Q K-Müt?

6 A Ycs. Ir *rs a cr¡stõtær in boù'96 and'9?'

? Q Otry. Nc goi¡g bæt ro t[' rcp ht'r t'rc'

t hrving - do ¡oo rccrll Dfi lh¡¡ ¡t b¡t r riSaificrot

9 pctiou of rh cr¡¡¡mcr¡ virh wbæ thc cæproy did Bill ¡nd

f 0 Hold ¡¡lc¡ rwotd c¡¡ræør?

ll A Tbllrr'rsn't¡bpoin¡ Iraiscdan boruagoor45

12 mi¡ug !8o' Tbc pûiil I nigcd w¡s ¡h¡r bct¡rcc¡r '9ó and

I I '9?. fu mir of rh s¡bs !o ùc rôp cr¡srÛtrærs chengcd' In

14 facl rbc mix cbangrd o alnoct all of tbc cusomcrs'

15 W¡l-Man I cao'r ell you' Wc go¡ 8$ anâ¡ysis in tb wøk

t6 papøs showing rÞ pcrccnrage of s¡lcs madc to Wal'Mar in

l? 1996. po'ccnragc of sabs rcprrscnæd by 199?' and you arc

l8 going ro scc ùat ¡bosc Ltp cusror¡rcrs changc fmm ¡ar to

19 ¡ar.
20 So o addrss vour poinr on cbannct surft-rng and

2 i comparing it with a panicular c¡¡stomer from 
'ar 

ro Far' I

22 bdisvc dcptnds on tÞu buying patrcns And rhocc c:n bc

23 diffc¡t¡rr from ¡or ro )'ca¡' Now I will ngrcc tbat Bill and

24 Hold- as.l h¡w esdfred ca¡li¡' can conrrbutc o ch¡nncl

t møn. r}¡¡r is my rcsdmony thst ir c¡n
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25 srufting.

BY MS. HEILEER:

Q Tbrt is ¡our uadasuadiag is ùrr -
A A purchâsc ordcr rtprescna a rcqucsr for

nscbandisc.

Q lr it r rcqrrr fG purPæ of s¡ú¡f¡ctiæ oo lÞ

6 Bill ¡¡d Hold crit¡ri¡?

7 A Wcll, I ùink it is a componcnt of tbc

I satisfac¡ion. I mcan. you havc got copits of all tb

9 rcquinrrørs üat nccd to bc mct for Bill and Hold

lO rransactions. And- you k¡ow' t,rt cen go lbrou8¡ c¡cb orrc of

1l ùosc icsrs, bur this at tbc rcqucsl iss¡lc is so[Erhing lbs¡

12 ca¡ bc dcbatcd frær now until wbo knows wùør' Obviously' a

l3 cusrcms þs ¡o makc somc kind of rcqr'st to gÉ lb

14 orrcbandisc. And wlg.b or not Sunbczm bad a prognn' a

15 discoturr progarL t rbink is irrclcv¡nr'

16 BY MR. LIPMAN:

11 q WclL ta'r go brct to - do yd¡ nncnb<r celling

lg L,ovc,r Coopanicc ro wrify rb¡t tbc Bill ¡nd Hold prcfrcc wÚ

19 proPcr?

20 A Wcll. ¡bâl wts oræ of ¡hr' I bclisvc' bur I don't

2l rc:¡ranrbc¡ all Ûr daails in th convc¡sation'

Q OL¡y. DO ¡rOr rloæha wba'b tbcy vcre a æv

cù3|¡ttDct 6 ¡n old custmcr?

24 A I bclievc rlcy uøc a - Ûry havc btc¡¡ a
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I

2

J

4

5

con$nulng customcr of Sunbcam.

I contnbutc. And I will agcc wiú tl¡ât'

2 But I t¡avc nor donc a@uatc work o go through

3 cusrorra by customa and daørninc th¡t r¡æ bad cbannel

4 stufftn3 in Wal-Man. to deramir¡c 'rrc h¡d ch¡nræl sruftìng in

5 Homc Dcpor. I havcr¡'t donc tbat work and I can't anst¡s

ó thosc qucsÙons.

1 Q I w¡¡ asking you ¡bor¡r yout undøtt¡oditrg tboÙr thÉ

8 rGprcscûtrtio¡ ordc io tbi¡ ktla'
9 A As I rcsrificd ca¡lic¡. I do not rccall rtading

l0 this lcns.

I I Q I u¡dcßtâld. bu' You -
12 A At ùis poinr in tinæ i¡'! t¡'(rc looking at thousands

lJ of dæumcnts. And wirh rh¡cc significant acquisitions

14 undørray in all this worlc I probably lookod at this' but t

15 don't rccall i¡. nnd t - you know' I will agrrÊ th¡t thc

t 6 pracricc of Bill and Hold can contribuç o channd sruffing'

l? I also ¡cstíf-rcd carlkr tl¡ar I told tk board I thor4ht i

18 was a lousy busincss prztcticc' I didn'r say it was a bad

19 accounting ansu/er. I said it \¡r¿s a lousy busincss pracúce'

20 Q Ecclrc?

Zl A Bccausc it c¡n csrtribuç o this sin¡adon'

22 Q Thir ¡itu¡tioo bcing wbrt?

21 A ,{s t said l0 scconds ago' t will 6tify to ûE

24 facr ùat Bilt and Hold can conriburc o channcl s¡ufñng'
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25 Q Did il ia tbi¡ c¡sc?

t Q Do you Law if Moogocry Ward'r wr¡ a¡ old

2 cusroocf ú r ælY curtoo(f?

3 A I bclieve rhar Monrgomøy Ward's wâs a custom<r in

4 '9ó. I just don't rccall t}r salcs lo'cl in '97' if it was

5 srgnil-rcant. Montgonrcry Wa¡d's v¿cnt ino CÞptcr I l '

6 Q Wb¿r about BJ's tl/bolcs¡lc Club?

? A t don't ¡ecall. ¡ canrt Ensì'rsr' That is not a

8 signifìcant custorncr.

9 Q Do You rtocobcr Qt¡¡l¡tY Storct?

A I don'¡ rtr¡rtrrb¡r rhat orrc spccif-rcally'

Q Pelocda Stocr?

A Palmcda?

Q Pelocdr.

A I t¡avc tsrd tlr nanc. Oncc again' I don't think

l5 ¡Ìn¡ is oæ of ric ro'p l0 or 15 custonrrs

16 Q Do you ltoobtr Arca¡ Di¡tributr¡?

l7 A I rccatl Ùr narræ'

18 Q Do yor¡ rtor:obcr whctbcr tbcy wcrc ¡ '9ó curtoocr ¡¡

19 wcll?

20 A ¡don't. Idon'rknor¡''

2l Q Do You rmc;obtr Ho¡nc D<ao¡?

22 A Ycs.

Q tt/c wcût ors Homc Dcpot atrcady' Do you rvmøbcr
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l
24 E¡colc Prû¡Dolioo3?

25 A Ycs.

r0

l1

t2

¡3

l4
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n I don'¡ know. I ùavan't analpæd it.

Q Wttt dG th¡t Eatcúcc toceo to you?

A \+t[ Mr. Dunlap. Mr. K6sb. and M¡. Fannin and

M¡- Gluck signcd off and said tbat that u¡as tbc pr¡¡n¡ry

rcason.

Q OL¡y. Wùrt srr ttc prinry - did Mr. Gl*k.
Mr. Krrsh, M¡. F¡o¡in, t¡d Mr- Doûlrp - did I gct rll of
tbc"' - did tlcy rigû r lcttcr rryiog tblt chrññcl rorfüog

cootribu¡od to tbÊ fal¡ off io tb - oo?

A No.

Q Thm rcll mc wb¡t ir i¡ ú¡t tbcy rigDÉ¿

MR. H.AYNES: Counscl tþ ùrtã spcats for irsclf.

It ìs laæ in tb day.

THE \ITINESS: Tb lar¡r dcn't say cbanncl

suffing.

BY MR. LIPMAN:

Q Vfcll, ws¡¡ ir it tblt - you wrzc ju.rr ælliog ru

what thcy lho"8t'r ¡od you ¡¡id'rhi¡" ¡¡d yor¡ ruE poiofiog

ro úc lstlcr. All I ¡o rskiq pu -
A tvlr. Dunlap -
Q - to do i¡ to ¡¡ticul¡tc.
A I am sorry. Go ahad and finisb your qucsûon. 

r

Q Go ebced- AII I an askiq ¡ou to do ir to i

ùticu¡¡rc wb¡r it is that you *uc relBt t.hrt thcy wrrr 
'

rigniog lo this ¡¡d poiotiag to tbc prgc.

Pagc 308
A Okay. Mr. Dunlap. M¡. Kosh. M¡. F¿nni¡¡. aod

Mr. Gluck signcd this lcncr. çt¡ich starcs, "Fs rÞ p.ríod

from Dcco¡rb<r 29,1997. tbror4fi March 23. 1998. consolidarcd l

net salcs dccsscd as comparcd o rbc corrcspondrng p$iod
of thc prcccding ytar pnmarily dr¡c to tbc company's ncw

Early Buy progam for ourdoor grills. which acccl¡rarcd

outdoor grills ino thc fourtb quarrr of fìscal 199?." Now

I can go on. Do you wznr rc to ¡Eed rbc rcst of it?

Q No.

A Or is thât cno',8h. That is prcciscly wbar is -
Q That is rigùt-

A - in this panicular lcttcr-

Q Aad tù¡t is rigbt. My qrntioo fc yoo wrr rad
rto¡ias wbctbc¡ thi¡ dctcribc¡ ltc cooccpt of ch¡oæl
srulïiry ¡¡ wc disct¡lrcd i¡?

A And as I rcstified I rhink this can conrriburc ro

the conccpt of cbannel stuffrng. I harrc¡¡'t analyzod it.

MR, IIAYNES: SÌ¡all '¡æ sæ you in rùc morning?

MR. LIPMAN: Ycs.

MR. IIAYNES: Okay.

MR. LIPM.c,N: Wc a¡c off tbc rccord.

(A bricf rcccss was takan.)

MR. LIPMAN: Wc a¡e back on rÞ rccord bccausc I am

a bozo. I a¡n sorry.

MR HAYI{ES: Do you wanr any rcsponsc? Is rhar a

)
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I qrstion?

2 MR. LIPMAN: No.

3 MS. ARMSTRONG: lrtb arc adpurning yor¡r lcsrimon!'

4 until o¡ronow. Evar tbor,rgù r,ræ arc adjournurg yor¡¡ r.strmon)-

5 until omorrow. you rqn¡in unds subp€u.
ó MR. HAYIVES: Okay. Thant pu vcry much.

7 MR LIPMAN: Tbank pu.
I (Wtñ¡¡poo. !t 5:45 p.rn.. tbc aaminstion uras

9 adjoumcd.)

0 .....

Page 3 l0

PROOFREADEfl.'S CERNRCATE

lo rlE MÀrEr of: SL\-BE^M CORfORATION

Wiræss: Phillip E. Hulow

ó Filc r-umbcn HG3433

7 D¡e: Wedæsdry. Junc 9. 1999

8 Læ¡uqnr Wrshingroo. D.C.

9

r0

ll Thi¡ is to ænify th¡t t. RoE Hms (rlr undcrsigrcd),

12 do Þæby mu ¡¡d ¡ffim rh¡r thc ¡uchcd pædrngs
lJ bcfor rtr U.S. Scoriric¡ rnd Exchmgc Comnl¡¡ion rrcæ hcld

14 according to tlrc lu¡d ùd rh¡l üis is rÞ origorl.

I 5 complcæ. ùuc rnd rccu¡¡c t¡¡¡ænpt rh¡t lus boco coÛrp¡¡d

16 to rÞ rtponing or æordiag eomgtisH rr rhc Þuiaç
t7

r8

t9

20

2l (Proofr€.dcr's Nù¡Ê)

22

(D.E)

¡

2

1

4

5
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INTTTE CIRCT.IIT COURT OFTÏIB
FITTEENTH IT'DICI.AL CIRCUIT EI
AT{D FORPALM BEACH COLNTY'
FI,ORIDTt!

COLElvfAl.I (PARENÐ I{OLDI¡IGS, INC.,

Plaintitr,
Y3.

MORGAN STA\ILEY & CO.,INC.,

Dofondant.

CASENO: CA03-5045 AI

MORGAN STANLÐY SEMOR FUI\IDING' INC.,

Pla¡ntiff,

vs,

IvÍACA]rIDREWS & FORBES IIOLDINGS, INC',

Defendan¡.
I

CASENO: CA 03-5165 AI

MORGAI{ SÎ.ANI l¡Y'S MOTI-qN FORLEAVE ¡p,AIfm¡[D PIEÂnn{GiS

Mo¡gan Stznley & Co. Incorporaæd and Morgan Stauley Senlo¡ Fundrng, Inc.

(collecttvely "Morgan Stanley"), by a¡¡d tbrough itc udøsignod çounsel, moves thls Corut for

leavo to file and serve its amended Ènss'er and amendcd affrmative defeasos, [r support of its

molion, Mugan Stanley states as follows:

t. Pursuant to the Egteernefit of the parties, amendme,lrts to thc pleadings ârê due

Septembe'r 21,2004,

Z, Morgæ Stanley has prepuetl its Afiendcd A¡swer with the exception of the

Swenrth Affirmativo Defonse. Conte,mporaneously with this Motior¡ Morgan Stanlcy has

requested an enlargernont of time to ñIe itg Seve¡¡h Afñrrnative Þefgnse. A copy of Morgan

Stanley's Ame¡lrdcd Answer is attached hereto as Exhibit ".d"

srPE#5t4l4l.l
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WIIEREFORB, Morgan Sønley respectfr¡Uy request tlrat this Court grant lsavc to a¡nend

together with suoh other and fi¡ther relief as tho Corrt deorus just and propet,

CERTIFICATE OF SERVICE

I EEREBy CERTIF"Í tbat I tu€ and concct oopy of the foregoíng has beem fi¡rnished

to all counsel of record on the attached service list by facsimile aud Fodøal Express oo UridÉ

day of Scptenrber, 2004.

Thomas D. Yan¡rucci, P,C.
Las,rence P. Bemis (FL Ea¡No. 618349)
Thomas A, Cla¡e
KIRKI.AI{D & ELLIS LLP
655 15rh SEe€t, N.W, Suite 1200
\il'ashington, D.C. 20005
Telephone: Q02)879'5000
Faceimile: Q02)879'5200

Cowselfor Morgan Stanley Sentor Fundì¡g,
Inc.

CARLTON rIELDS, P,À
22?Lakewsçt Ave., Suitc 1400
West Pa!û Beflôh, FL 33401
Telephono: (561) 659-7070
Facsimilo: (561) 659-7368
B-mail:

BY
fanno,

Ftorida Ba¡ No, 655351

Japk Scarola
SEARCY, DENNEY, SCAROLAÐ
BARNEARDT & SEPLEY, P.A.
21 39 Pstm Be¡¡¡h LakoE Blvd.
WestPaLmBeacb, FL 33409

trerokl S. Solovy
MíohaclBroity
JENÌTER & BLOCK LLc
OneIBMPlazB, Suite400
Chioago, IL 606119

SERVICELIST

wPÊ#584Sól.l 2-
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IN TTIE FIFÎEENTIT TTÍDICIAL CIRCTIIT
IN A}ID FOR PAIÀI BEACH COUI{ry,
FLORIDA

COLEI\4AN (PARBNT) HOLDINGS, INC.,
Plåintiff,

võ.

MORGAI.T STAI.ILEY & CO., INC.,
Defeudant

CASENO: CA 03-5045 AI

MOROAI.I STAI.{LEY SENIOR FUNDING, INC.,
PlaintiS

w.
il4ACAÌ..TDRETTS & FORBES HOLDINGS, INC,,

Defcndant.

CASENO; CA 03-516s.4I

AMEDIDED AI\TSWER OF MORGA¡I ÊTAI{L.EY E CO, TNCORPORATEI)

Defc'ndant Morgan Stanley & Co, Incorporated (ïVfS e Co,').rcsponds to

Plaintiff Colcman (Pa¡eo$ Iloldings, Iac.'s ("CPII") Complaiut by decrþg genøally that MS &

Co. engaged ln 
"oy 

fraudulent or negligont misreprcsentations, any consplracy to deÊaud, thar

MS & Co. assisted Sr¡nbeam Corporation ('Suaboam') or any employeo, director or agent of

Suuboan in tho commission of a ûaudulent acheme, or thatMS & Co. otheru¡ise defrauded CPH

in auy rnanner. Specifi.call¡ MS & Co. responds to CPH's allegations as follows:

Nature of thc Action

L MS & Co. de¡ries tho allegatione coaained inParagraph t.

2. MS e, Co. admits that, beginning in mttl-199?, MS & Co. served as an invastnent

bankm for Sunbeam. IvfS & Co. adrnits that it attemptcd to idcntify a paíy i¡tercsted in

purchasing Sunbeam, and.th¿t thoso offorts were ultimatolyrnsuccessfr¡l. MS & Co. sdmits that

it rccommended that Surboau's nmage,mÊnt considor acquiring other companies instead and

'9lPB#584591,t
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sugg¿gtril, as is common irr corporale mergtrs and aaquisition¡, that Sunbcan consider, alDong

othcr optionr, usiag Sunbeaû stook âE part of the consideration for such an acquisidon. MS &

Co. deaios that it t'ed any }nowledgo æ to tho accuraôy of tho value of Sw¡beas¡'6 stock, or th¡t

MS & Co. k¡ew (or even su¡peoted) that the valus of S¡rnbeasl's stock hd beea "fiaudulcntly

ínflaled.,, lvfsl & Co. sdmits that it fbcilitâ1€d corrmunicstions between Sunbeaur and Coleman,

but donies that it rn ¡ny way'þersuaded" C?H to sell its intçrest in Colemaru MS & Co. lacks

orrficiøt knowledgo or ínformation to fofm a bolief as to the tr¡lh of any reinaÍning allogatioas

ooatained ia Paragraph 2 aod coruequontþ denies thun.

g. MS & Co. admits that it agrced to servo as usdErwritot of s $750 million

debentr¡re offering for Sunbean, MS & Co. admis that, as an advisorto Sunbeam, ithad apcess

to certain financial document6, and fluthcr sbtes that those sme doouûre'nis we¡e mado availablc

to CPH druing the acquisition nogotiatioas. F\rther, in tha.t regud" MS & Co' specifically

disclalmed any índeporde¡rt evalu¿tiou of Sunbeam's fi.tanclal reoords, and expressly stated that

It rolied rolely on docr¡ment¿tion e$d infomatiou provided by Smbearn and Sunbearn'e ¿udited

financi¿l statefüetrts. MS & Co. admits that on March 18, 1998, it learned that Su¡bcam's fi¡st

quarter 1998 sales wore "soft," $r¡nboam íosisted that íts salos would aeet expectations, but lvf'S

& Co. issisted tbat Sr¡nbcam íssue a prcss release to wanr the ¡¡arket of the softeuing salæ.

Addrtionalln MS'& Co. rccaived two "comfort loüers" from Sunbea$'s auditors, Arthur

Anderssn. MS & Co. perfotrred ail of its obligations as aqu¡derq¡ritêr of Sunbcan secuitios,

MS & Co. dEniø that it ha¿l ¡¡y role ín the accounting juilgments desoribed iu tho complaint, or

any obliga$ons to audit or independontly exarnine Sunbea&'s accounting rccord¡. MS & Co.

denles thar it owed any dutics to CPH. MS & Co. de,nies that it had any indepødent knowledgo

as to the rea.soü¡ bohínd Sunbeamts soft sales, that Sunbeam had a 'þractioe of acceleradng

2wPBf58459l.l
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sales," or that it "materially misreprcsentled]" tnforr¡atioa to CPH, ftuttrer' MS & Co'

specifioally deuies that it in auy mailier assistod Suubean in concealing its 1998 firet quarter

sales nuÉbfis in orden to oloee the ta¡eaction. MS & Co. leoks suffi,clent løowle.dge or

iuformation to form a bellef as to the trrth of any remaining allogations containcd in Puagraph 3

aud consequorrtly denies them,

4. MS & Co. admits that CPH hæ brought this action against tvfS A Co. allcging

frar¡dulent misrepreeentation, aidiug and abetting, conspiracy, and nogligent misrepresentation,

but døies that there is any mcrlt to the suit. MS & Co. specifically dsnies that it mado any

ûauduler¡t or negligent representations to CFIÍ, that it in eny way eidetl o¡ abetted a fta¡¡dulent

schenc against CPH, or that it pa¡ticipated in a conspiracy to dcûaud CPH. VIS & Co. deaics

that any losse¡ that CPH zufføed resultod from fraud or any urougñrl conduct on thc part of MS

& Co. ÀltS & Co, denies the remaining allegatioar ooutained iu Paragraph 4.

5. MS & Ço. sdmits thst CPH pr¡rports to seek coËpsnsatory damages against MS

& Co., but decries that ¡uch olaim ie valid, for MS & Co. de¡riee tlat it was engaged in any

wrongfr¡t conduct, Ìvis & Co. denies ths rem¿ining allegations contairred inPæagraph 5.

Jurlsdlctlon rnd Ve¡ue

6. MS & Co. admits the altcgationc contahçd in Paragraph 6. MS & Co. ñ¡¡ther

admits that it le incorporatcd in Delarvare and has its pdncipal ptace of businese in New York,

7, MS & Co. denice that venue is propcr in thíe dlstiot.

8. MS & Co. admlts that CPH represenred, in negotiatiouÊ \vilh Sunbeam, thst it

ovúneq dirootþ or indirectly, approximateþ 82o/o of Colsmaa prior to March 30, 1998. MS &

Co. admits that on Ms¡oh 30, 1998, SunbEam Bcquired CPH's interest iu Colemau by paytoe

3wlD#st{591.1
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CPH wtth 14.1 miltion sba¡es of Sunbea¡n commôn stock aud other co¡sidcratioo, including a

oash paymernt by Suabeam to CPH in ths å¡uount of $159,956,756.00. (,5eø Feb. 27, L998

Mcrgor Agmt, g f .t(a)(i) (Ex. 1),) MS & Co. l¡cks sufû.cient loowledge or infon¡¿tion ùo form

a belief as to the trr¡th of ån/ remaining allegations contaÍned in Paragraph I a¡d consequently

denies the'm.

9. ¡vlS & Co. admits ù¿t it ie an investntenrt banking firm providiug financial and

securities sen'ices, tvfs & Co. admits thar, as pail of its buslne¡s operations, it at timos provides

advico on mgrgers and acquisitioru, and ralses capital in eguity and debt markets, depending on

thc noeds of its olie'nts. MS & Co. ¿dmit¡ ttr¿t it se¡r¡ed as Sunbeam's investment banker for

certai¡r a.spoots of Sunbeam'e acquisition of Colemar¡ aud sen'ed as underwritø of oe¡tain

securities issued by Sunbeam in connection with the acquisition. MS & Co. dcniæ any

rernainíng allegations contained in Paragr4h 9.

10. MS & Co. admits tlut Sunbeam was e publioly-traded company whioh

manufactr¡res ond markets bousehold end speciaþ cgüsumer productË, including outdoor

cooking products. MS & Co. admits thaf Sr¡nbe¡m ma*eted these products r¡¡¡dor revc¡al brand

n¿rles, including Sunbeaa¡ and OEter. MS & Co. l¿cks sufficient knowledge or informadon to

forn ¿ bolief as to tho truth of any temaining allogations contaiued in Paragraph 10 md

consequ€ntly denies them.

11. MS & Co. a&nib thãt Alb€rt Dunlap had s€n'ed ae the Chief Bxecutive Offfcet of

Sunbean. MS & Co. lacks suf,ñcient knowledge or i¡formation to forrr abelief as to the üuth of

the allogat{ons cont¡ined ln Psragreph 11 a¡d aonlo$leûtly dcnies the'nr.

4wfBl5E459l.l

16dv-001144



08/21/2004 15:35 FA'( 5G1 659 ?3S8 CABLTON FIELf)S tllPB @ 01s/040

12. MS & Co. admits thaf Russcll Korsh had sen¡ed as the Exacutive Vice Prcsidørt

of Sunbcam. MS & Co. laoke suffioient knowlcdge ot iaformadon to forrn a bclief a¡ to the tmth

of the alleg'aúons oontained in Pangraph 12 andconsequently de¡ries thsrn.

13. MS & Co. adr¡its that A¡thr¡r Andersen LLP served as Sr¡¡bear'o auditors and

provided independenUoukide accountlng services to Sunbeam. MS & Co. ft¡ther admits that,

dudag the performance of its engaganent, it tpcsived "comfort letters" from Árthru Àndersen.

MS & Co. never se¡r'od as auditor for Sunboam, and never provlded Sr¡nbeam with any

aocounting or accounting-relatod servioos, MS & Co. lacks sufñcient howledge or information

to lilow thc looation of l,awrence Bomstein or to form a be]ief âs to the truth of any allegæions

pertainîng to hinr, and conseque,rtly dEnies them. MS & Co. denies aay rçrn¡aining allegations

contained iu Paragraph 13.

Facfirql Bfckqround

74. MS & Co. admits the allegations conøined in Paragraph 14,

' 15. MS & Co. responds that the allcgations contained in Paragræh 15 perain to

publioly available i¡for¡r¡atio¡, md refe'rs to suoh iuformation for the tr¡th or falsíty of such

allegations. 1o tho ortent that fi¡:fùø response ie required MS & Co. lsskrs sufrcieut lnowlodgo

or informadon to fo¡m c þelief as to thE tr¡rth of ths allegations coûtainêtl in Paragrsph 15 and

cortsequeatly deniee theur.

16. MS & Co. rosponds thst the allegations aontained iu Paragraph t6 pertain to

publicly avallable information, and refers to Buch Ínformation for the tnrth or fslsity of such

allegations. îo the exte,nt th¡t firther responsË is requireq MS & Co. lacks sufiffoicnt knowledgo

or informatlon to form a belief as to tho tn¡th of ths allogations aontained ln Paraeraph 16 a¡d

consequently denies them.

51¡/DB||5E4591.t
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L7. MS & Co. admíts, on ínformation and belÍef, tÏ¡at A,lbeft Dunlap wæ hircd as

Sunbeam's Chief Excoutivo Officer on or sbout July 18, 1996. MS & Co. lacks sufficisnt

knowledge or informati,on to fo¡m a belief as to thE tnrth of tho rernaining allegntions oontained

in Pragraph 17 aod consequentþ dmies them-

18. h{.S & Co. admits, on informaüon ærd belios that Russelt Kersh wts hired ås

Sunbeam's Chief Fin¡ncial Officer. MS & Co. lacks strfïTcient krowledge or info¡mation to

form a bclief as to tho truth of thc rernaining allegarions contaiuod ín Paragraph 18 aud

consequem.tly denies them.

19, MS & Co, admlts, on infonnafion md belief, that Aibert Dunlap aûd me,ñbers of

his senrior maüagÊment tesn entered into employment ageemonts with Sr¡nbeam. MSI & Co,

lacks sufficicrit lnowlodge or ínfomadon to form a belief as to the huth of the remaining

allogations contnined in Faragraph 19 and consequ.ontly dsrdos them'

20. MS & Co. t¿pks zuffcient knowledge or lnformation to form a belief ss to the

truth ofthe allegations contalned in Paragraph 20 and conseqræntly denries them,

21. MS & Co. lacke sufficient howledge or information to form a belief as to the

üuth of the allegations oontained in Paragraph 2l and, corsequently denies them.

22. MS & Co, lacks suffiaient knowledgo or informa¡on to forsr a bçlief æ to the

tuth of the nllegations contained in Paragraph 22 aud consequently dcûiEs them.

23, MS & Co. lacks sufficiotrt lnowledge or information to form a belisf as to the

tr¡th of the allegations contaitred in Parag¡aph 23 a¡d consequenrtly denios them,

24. MS & Co, lacks suffioiont howledge or irifonnatioû tô forlo a belisf as to the

tn¡th of the allogatiors containod in Pæagraph 24 alld consequ€ritly deuies tbem.

6$r¡Ef5ð6tfl.1
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25. MS & Co, lacks sr¡fficient lrrowledgo or Jnformatíon to forr¡ e bclief as to the

tn¡th of the allegations cont¿incd ln Paragr¡ph 25 wd oonssqü€rxtly de'nios theru.

26. MS & Co. laoks sufficient knowledge or information to form a bclief as to the

tnth ofthe allegations contai¡çd in Paragrnph 76 
^tÅooncequently 

de'nies thrrr'

27. MS & Co, admits, on infumration ard belieñ that Sunbeam roported a loss of

$18.1 million in the third qu-arter of 1996, and that it h¡d a $34.5 million 8âiû in the thftd quartet

1997. MS & Co. fiuther admits, on lnfomration and belie{, that Sr¡nbeaÍi reported an inc¡ease in

profits from $6.5 nrilli6a iu 1996 to $67,7 million tA 1997. MS & Co. responds thaf the

allegationr contained ln Paragraph 27 rcgardlng stook ptices pertatn to publicly available

information and MS & Co. rsfers to such information for the tn¡th or falsity of sr¡ch allegations.

To the extont th¡t fi¡¡tl¡er responso is roquired" MS & Co, lacks st¡ffi,ci€nt howledge or

information to fo¡rr a belíef as to the tn¡th of the allcgations contained in Paraeraph 2l and

conse4uently denies them,

28. MS & Co. admits t¡ât ît was ongaged by Sunbeaur to explore a possible sele of

Sunbeam's core business or füe iuitiation of,one or Eorê acquisitions. MS & Co. denies thet it

evcr seraed as Dunlap's *shi11." MS & Co. laok¡ eufficient knowledgc or information to form a

belief as to the tr¡th of any rcuraining allcgations contained in Paragfaph 28 and oonsequently

dcniaç them.

29. MS & Co. admits that Wlllam Stong urd other MS & Co. cnplo¡æes met with

Sunbeam in the spdng of l997to discr¡sc Sunbeam's invesüont þanking requiremernte, Further,

MS & Co. adnits that, althougþ it wæ not cngaged in a previous relahonship with Sunbeær,

William strong had worked with Drr¡l¡F before, durlng Sfrong's prevlous e,uployment with

7v1F8f5Er59r.t
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Salomon Brothcrs, ¡vIS & Co. lacks euflicient knowledge or lnform¿tion to forr¡ a belief æ to

thc tnrth of any romaining rllogations oontained in Paragraph 29 snÃconsequently deniæ them'

30. MS & Co. lactcs sufficient knowledge or informatioû to fonn a beliaf as to the

tn¡th of the allegations oontÀined iu Paragræh 30 and consequontþ donles the'm.

31. MS & Co. admitõ that Wiltianr Stroug and othcr MS &, Co. omployecs met with

Sunbean in tho spring of 1997 to dissuse Sunbcam's lnvqshent þ*nking requireorents. MS &

Co. rdnits tbÂt it wæ eargaged by Sunbeam to cxplore a possiblc salc of Sunbea¡n'o coro

büsiness or the Ínitiation of one ormorþ acquisitioas. MS & Co. admits that it initially sought a

buyer for Sunbeam. To tbe ecrtent thlr Paragraph alleges that lvfS & Co. wae notivated ûo

participate ln a Êaud in order to retain a single olient and reoeive a customsry fee, tbat allegation

is forcclored, âmoüg othor ¡oa6ons, by the fact that MS & Co.'s own affrli¿te lent hu¡dreds of

millions ofdolla¡s to Sunbeam two days aûerthe Colennan acquisition closed. (June 1998 Crsdlt

Facilities Mem. (Ex, 2)) MS & Co, denies onyrcmalníng allegotions coutained ln Pøagraph 31,

32, MS & Co. admits that Ít searched for a buya for Srrnbsam. MS & Co. further

adnrits that it assEmbled marketing matedslc based on fins¡ciat docr¡nentation md auditod

fin¡ncial Statemonts providcd to MS & Co. by Sunbeam and Afhtu Aldersen, for u6e in

meetlnge with potontial acquirers. MS & Co. admits that, deepite oontaoting nany companies, it

was unablc to find a buyer for Sunbsam. À,fS & Co. spec.tfically derries CPH's allegation tbat

MS & Co. knol th¿t it would not be compernsated if *it failed to deliver a major fiallaction " or

that 'Davis and Cha¡c wers stand¡ng by . , . to reclaim their position ar Dunlap's invosbncnt

ba¡ker of ohoiço." MS & Co. denies âDy rEmaining allegations containcd in Prragraph 32.

I\\lPB#584591.¡
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33.Ms&Co.de,niesthatitprovidedthc..solution,'toany.þoblerrrl'allcgedin

paragraph 33. Ms & co, laclss suffcient knowlorlge or informatíon to f,orm a belief as to tho

trutb of tho lgmâiûing allegaríonr contaiqed in Paragraph 33 anrl couscquently denies them'

34.Ms&Co.adÍritsafterítsunsuccegsfiúattemptstolooateaptuchzsøfor

sr¡nbeam, it euggested that sunbaam scqutre one or ñore otÌ¡or bompanías instead' MS & co'

ad¡nits that it proposed to sr¡ubearr, alriong otlror optiors, the possibilþ of paying for any such

acquisitioninpaftv,¡ithsì¡nbeam,sstock.Ms&Co..qpocificallydøriesenyknowledgotothe

effeot that a ..failure to fi¡rd a buyer for sru¡beam courd provo fatal to [their] reladonship'' Ms &

co. fu¡ther dcnies any iavolvennent in or knowledgo of Èauóutsntly inflaterl sr¡nbeam stosk or

coucealment of any frautl at su¡bes¡n' MS & co' lacks s¡fficistrt knowledge or info¡nad'on to

form a belief as to the tr¡th of any re,maining altegatrons contâined in Para$gph 34 and

consoquerrtþ denie's ther¡'

t5.Ms&Co.edmitetlut,beginninginmid-1997,Ms&Co'eenredasaninvesfrnent

ba¡rkerforSr¡nbeagr.Ms&Co.aclnífgthatitattc/t¡PtêdtoidentiffaPaltyinterestediu

pruchæing sunbeara, and that thosc offorts wøe ultimateþ uasucoessfi¡l' MS & Co' admits thut

it resqmmertdod that Su¡beam's mæagemOnf oOnsidcr' asrong Othot options' aoquiring othct

companies iûsteâd and suggestc4 ss is common in oorpOrræ mEfgêIõ and acquisitlots' that

Srmbeam consider rsing Sunbcanr stock as part of tbe cor¡siiloratíon frr such an acquisition MS

& co. dc,nic¡ thåt it dovcloped 
*æquisítion atrategies' for sunbeam or that the sçrr¡iccs or

poterrtlal tra¡sætiofrs it drsoussed wíth sunbem's nânagomont wefe deceptivo or in any way

designed to faoilitate û'aud. MS & Co' speoifically dcrnies ttat it in any way knaw of or

rnowingry assisted Dunrap to ..camouflage sunbsam,s r?sults" thereby making it "diffiourt to

dotect any ehortfall in sunbEacr'É perfrIttanoe," or tbat it lnEw of or assisted Dunlap in taking

9
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ú'ne$/ massivo re¡firctruing chafges," which thereby crcatcd ino¡oased "cookie jatresewes." MS

& Co. denie¡ any rcmairiing atlegatione containcd in Paragrqph 35.

36. MS & Co, adûrits that, in its capacity as advieor to Sr¡nbeam, it idmtiñed

Coleman as a potentlal apquisition ca¡didnto. MS A Co. admits that it commr¡oicated with

rtpresernt¿tivcs of Colemu to dlscuss a pote¡rt¡at acquisitio4 but deniee thar it 'þersuade[d] CPH

to sell its interest in Coloman to Sr¡ubearn"" MS & Co. admits that CPH repÍeseotcd, in

ûegotiåtions with Sunbearn, that it owrred, directly or Indireotly, approximateþ 82% of Coloman

prior to Msrch 30, 1998. MS & Co. dsnies the ranaining allegations aontaincd in Paragraph 36.

37, MS & Co. admits that it f¡cilitated a meoting ben¡¡e€d rôpreseûtstives from

Sunbeam and MacAndreì'ys & Fo¡bes Holdings, lnc. ("lvfAFCO') in December 7997. MS & Co,

admits that it prÉFarcd Sr¡¡rbeam's rü?resentatíves fo¡ that neeting. MS & Co. laoks sufHcient

lnowledge or infomration to form a belief as to the truth of any ¡sm${rìing allegations containcd

in Paragrryh 37 and,consequtntly deoies thEm.

38. 'MS 
& Co. admits that discussions bstv,reen Sunbcam, MAFCO and CPH resumed

in eæly 1998. lvIS & Co. firrther admits tbat its Maougoe Directors Ja¡ees Stlaø and Robert

Kitts worked on MS & Co.'s eÊgâge,mcnt for S¡mbeam. MS & Co. lacks sufficiont l'nowledgc or

informadon to form a belief as to the truth of any remaining allegations contained in Paragraph

38 anil consequeirtþ denies than.

39. lvf$ & Co. denics that it'þerruade[d]'r CPFI to sell Colenran in exchange fot

S¡¡nbeam stock, lvls & Co. defriee thot it'þ¡cpared' financial information fûr CPH. Thoro ie, in

aûy ovørt, no factr¡sl allegæion cont¡ined in Patagraph 39 or elseryvhere thnt icleartifies such

alloged informatíon at all, let alono withpa*icularity. MS & Co. ñutherdenies that itknowingly

'þrovided' CPH lvith falee firanoial qnd btuiness inform¡tion, or othe(wise knowingly relapd

1¡¡FÞ#5t¡i9t.t 10
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fs¡se information to CPH which creatod an appearancê tbât "sunbeam was prospering and that

Sunbeam's stock had great value." Spooifioall¡ MS & Co. denies that ít loowingly provÍded

CPH wÍth false 1996 and 7997 ¡ales and rÕvÊE¡ue fg,ues or with false projoctioru. MS & Co,

dcnies that it "falsely as$¡r€d CPH that Sunb@m's 'early buy' salics program would not hürt

Sunbeam's futurs revemues," that "Sunbeam would megt or exceed" first quarier 1998 estfunates,

that 1998 carnings estimâtes wero aoou¡ate, that a plen to eqn $2.20/share wss atlainable or sysn

low, or that it "spccifically advised CPH that Sr¡nbeam'e first quarter 1998 sales wero 'tacking

fl¡e' and nuuring ahoad of analptÊ'e6tinatcs."

In any event CPH could not have relied on such alleged represe,ntations in liglrt of

(i) the Merger,4,greecocnrt's re,pressntsHon¡ a¡d warrsnties (lvfmger Agmt. $$ 5.1-5,4), none of

which refa to auy alleged representåtion contained in this Para8raph, (iÐ the reprcscntations and

warrantioe h a separate agreomont that was executed by ColErnan and Sunboam (Feb. 27, 1998

Compauy Møger Agnt $ 5.1.5,12 (Ex, 3)), which are orpræsly incorporaûod into tho Møgø

Agoement and none of whích refer to eny Blleged representation contained in this Pæagnpb,

and (tÐ the Metger Agreement's broad integrarion clause which forecloses rclia¡ce otr any

dtgud reprcsentation contained in thís Paragraph ([4erger Agmt. $ 12.5). MS A Co. tacks

suffioient lnowlodge or i¡formation to form a bolicf as to the truth of the ranaining allegations

contained ln Paragraph 39 aad consequmtly dEnies them-

40. MS & Co. admib that CPH ageúto sell its sharoe Ín Colenan to Su¡bear& and

that CPH agreed to accept Sunbea¡u stock æ partial pa¡aaeot for tho sale, but dørie¡ that MS &

Co. 'þe'lsuaded" CPH to m¿ke the deal. CPH is a sophistioated paffy and was repreoented by tts

ou,n.êt(pert advisors und attomayo. (¡d, $$ l.l; 4.11.) CPH snd its adl¡isofË also e4joyed firll

access to Sr¡nboarn'! 'tooks, records, propertícs, plants and penonnel." (Id. $ 6.7.) CpH also

\ryPBflS84591.t 1I
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expressly dísclaimed reliance of, stateñeiln allegedly made durlag nogofiations. gd. 0 12.5,)

MS e Co, responds that thc allegations oontained iu Paragfaph 40 regarding s¡ock value p€rtair

to publioþ available inflonnation, and, refen to such information for tho tn¡Îh or falsity of such

allegatiors. To the e¡rtcnt that firrthcr rcsponee is rcqu¡rod, MS & Co. lacks sufücieat knowlodgo

or information to form ¿ belief as to the truth of the allogations contained in Par¿graph 40 and

consequently denies them,

41. MS & Co. admie that on February 27r 1998, Sunboam's Boa¡d of Directors mot

at Morgan Stanlcy's New York offfrccs to discuss Sunbeam's possible purchase of Colemm. MS

& Co, dsnies the re¡malníng allegaüoru contained in Paragrçh 41.

42. MS & Co. adrnit¡ it made â pr€ðent¿tion during thc Febntary 27, 1996 Sunbe¡m

Board of Directors Meeting. I\4S & Co. fifihsr admito that MS & Co. representativer, including

William Sho4g, Rôbert Kitts, James Stfnes and Ruth Porat, wero present at this meeting, MS &

Co, lack¡ zuff.cisnt knowledge or information to form a belief as to the t¡¡th of any rcmainìng

allegations contained in Paragraph 42 anð,co¡lscquently.deriies them.

43. MS &, Co. ad¡niu that at that Fobnrary 27,1998 New York neeting, it provided

Sunboan with a vrittsn "fairness opinioni' regæding the feir acquisítion price of Cole,rnan. This

opinion wns based on fiuaucial l¡fo¡mation provided to MS & Co. by Sunbeam, Coleman, and

Arthr¡r AndcrserL and on syrügy analyees crhich MS & Co. ¡cocived from CPH. The wdnen

falnress opinion explicitly snted tbat MS & Co, "[has] rot made any lndependent valuation or

appraisal of thc assets or liabilities of [Sunbeanr]." (Fab. 27, t99E Fairnsss Op. at 3 (Ex. 4).)

MS & Co. dcnies uyrerrainlng allegationo contalnedinParagraph 43.

4, MS & Co. adn:lts that tho Srmbeem Boa¡d of Direcørs approved the Coleman

acquisitÍon at the February 27, 1998 meoting in New York. MS & Co. lacks sufñclent

\r¡PBfs8459l.l t2
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larowledge or itrfoxnation to foml ¿ belief ns to the tn¡th of any rønaining allegations containcd

inPa¡agræh 44 anrl consequedtly denies the,m,

45, MS & Co. admite tbat it contlnucd to provide invesunent banking aervices to

Sunbeam aftsr the Coleman acquisition was approved. ÀÍ.S & Co. de¿ie¡ any remaining

allegations containod in Paragraph 45^

46, MS & Co. admirc tbat the Coleman acquisidon was m¡tounced on March 2, LggL,

MS & Ço. rcspouds thaf the allogatlons containetl in Paragraph 46 rcgarding stock prices pertain

to prùlioþ available infonnation, and rofe,r¡ to euch informadon for tho truth or falaity of sr¡ch

allegaüone. To the exteût that firtherreßponse is rcquired, MS & Co, laoks n¡fEoientbrowledgo

or lnform¿tion to form a belief as to the tn¡th of the allegations c¡ntained in Paragnph 46 and

oonsequenrtly danies thom.

47. MS & Co. admib that it agrced to eerve as r¡ndçrurritcr for Sunbcam's

st¡bodinåted debeatruos. The "cash portion" of the considerration set ftrrth in the Møger

Agreement was tlso fi¡gnced in part tbrough a $680 million loen made by Morgan Stanley

Senior Furdtng an afiliue of MS & Co. (.f¿e Credit Facilities Mem.) MS & Co. laoks

sufficient knowledga or iuformation to fomr a bclief as to the ûuth of afly tc,maining allegations

conl¡íned in Paragraph 47 snd conscque;ntly denies thc¡n.

48. MS & Co. aù¡lts tbat thc monoy ralsed Êom ths salo of tho debenturæ was used

inpa¡t to finance Su¡besn's acquisitiort of Colemau

49, MS & Co. lacks sufBcien¡t knowledge or informatlon to form a belíef as to the

truth oftbe alibgations co¡rtained ín Paragraph 49 and consequently denies theun.

50, MS & Co. ad¡nits that thE convertiblo dobenturos were prescnted to potmtial

inveslo¡s Bt e series of 'toad show" meÊtirigs and confcreoce cBIIs, MS & Ço. odmitr thst it
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rsvierf,red a¡d commEntcd on the offeriug ßemor¿ndurn and other materials used to PfcsEnt the

debenh'es to potelrtiar invo¡tors. MS & co, denies thåt ít,lnisrepresentEd sunbeam'e.finanoial

performance,, of "emphaslzed DUnla¡l'a pufPorted 'tr¡¡na¡Ound' accomplislrmørts"' To the

contrary, tho offering menaoranùrn eryressþ stated that Ms & co' aszumed uo respouaibílity

for tho Bocüfary or complotencss of SUnbeam's a[díted financial information and waraeil

investors uot to roly on any pmjeodons of futüe performance' (Marob 19' 1998 Note Offøing

Mem. at 2.2, |2-17,72 @x' 5).) Ms & Co. de,nig¡ any reuraining allogations coutainod in

Pragrapb 50.

51. MS & Co. admitS that it larmahed the dçbcntr¡re ofibring with a prcsetrtation to the

Morgan stanloy sales force, but denries the renralning allogations contai!Êd ln Paragraph 51'

52,Ms&co.âdmitstbatthodebcrrtr¡¡eofferingwasincreasedËom$500millìonto

$750 million. MS & Co, admits thât the tlobentne¡ were offerod to invostors ¡stionwide' MS &

Co. denies aayremaining allogations coutained inPqagraph 52'

53.Ms&Co.ad¡nitsthatitsemployeasffaveted0nongoccasiontoSu¡beam's

Florida offioçs. MS & co. deoíes the remaining allogations oontained in ?aragraph 53' exoept to

the cJ#ent tbãt they constitute legal conclusitlts to which no response is requircd'

54. MS & co. admits tha \Yilllam shong wor*ed ou lvfll & co.'s engagement for

sunbeam. MS & Co. also adnits that stong has providcd depoeition testímony discuesing

errntazn a4rfinials- MS & Co. denie¡ that Süong or aûy Other MS & Co'
convereations with Sunbeam offioials' MS & Co' denie¡ that

employeewasaccufatelyappriseilofsunbeam'sfinåncialconditionbecauseMs&Co.¡tall

times relied on i¡formadon provided by sunbeam mæagørrent a¡rd Arthrlr Andersear, incl'ding

suubeam,s ¡udited finsnci¿l statE,Ilrents, MS & co. lacks sufficiecrt lcnowledge or information to

ÌfPE#sE4Jgl,l
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form a belief aÊ to the truth of any remaíning allcgations contained in Patagraph 54 and

consoque,lrtlY denles thern,

55. MS & co, denies cPH',s allegation thât it was "telling cPH and the invosting

publio...tb¡tsunbea¡n'stumn¡or¡ndws6aËucsess,tbatsunbeam'esalesforthefrrstquartorof

1998 wøc ahead of.expoctations of outsidc anal¡ttr, antl lbat Sunbeam was poisod forrecord

5ales.,, Furthermore, aoy ínfomation comnu¡icated by MS A Co' was baeed o¡ finurcial data

and iuformation provided to it by sr¡¡bea.m and'Artttur Anderse'n - a fact thåt MS & co'

regularty publioized th¡oueh disolaÍmu stât€merts' MS & Co' lacks sufficient howledgo or

infonnation to form a belief as to the tuth of any rcmainÍng allegatious contained in Parag¡8ph

55 and consequentþ denies theil'

56. MS & co, denies thc allegations oontained Íu Paragraph 56'

57, Ms & Co. admits that it received a faceiúile sohedule regardiag Sunbcam,s

finances on or about Ma¡ch 1g, lggE. Ms & co. þcks suffici€fnt howledgo or ínformation to

fo¡m abelief as to tl¡e cuth of the allegations contaürcd in Puagrrph 57 and coruequently denies

them.

5E' Ms & Co' ad¡nis that on or about March 18' l99E' it ¡cceived a fa:red financlal

schcdule whioh reflested that Surbsam's Janusry and Febrnury I99B sales wero belorv thosc of

Ianrrary aud Febnrary 199?, MS & cO. dcnies tb¡t it msde assertio!^s or othefw¡sÊ disse¡fiinatcd

infomatiou to cPH o, o,h* that it kuew to be falnc' Ms & co' denies any loowledge of tho

faot that Sunbeaur bad not gndergone a eucoc¡efr¡l hrnaround, or that Sunbeau's fi¡s¡cial

porformanoo had not improved in the ma¡næ prþsotrted by sunbefln's managerment a¡d ardited

finanoi¿l st4teüefrts. MS & Co, admits tbat on Ma¡ch 18, 1998, it loar¡red rhat sunbeasr's first

quartor 1998 sales.w€rrs "Soft" $Unbearr insisted that its salee would meet ørpectations' but MS

ÌrPBlSEligl'l
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& Co. i¡ui¡ted that Sutrbeaú issue a pross relcase to wa¡u the market of the softeming sales.

Addítionally, MS & Co. received two 'comfoÉ letters" &om Sunboam's auditoß, Arthu

Andersen. MS & Co. porformed atl of its Obliggtio¡s as an ünder$¿riter of Sunben¡r¡ securitiee.

MS & Co. denies tbar it had. any role in the accountiqg judgmernts desoribcd in the complaint, or

any obligatrons to audit or indepondently oxamine Sunbeam'e accountlng records. MS & Co,

rlenies tì.at it owed any duties to C?H. MS & Co, lacks snfficiÊat luowledge or iuformation to

fo¡m ¡ bolief as to tho tn¡tb of nny remaining allogadon¡ c¡ntained in Pa¡agrsph 58 a¡d

consequently dsnies them.

Sg, MS & Co. adurits thnt on Ma¡ch lB, 199E, it leamed that Suubeam's fi¡Ët qu¿rter

1g98 ¡ales wtre "soft.n' Sunbeam in¡isted that ite salo¡ would meet expectationg but MS & Co'

insisted that Su¡bearn isn¡e a press releass to v/am tle market of the softetrlng sales,

Additionally, MS & Co. received two *comfoft letterstt ftom Sunbeam's auditors, Arthur

A¡de¡5srr. MS & Co, perfonned atl of its obllgatious as an underwriter of Sunbeam secu¡itiee.

MS & Co. denÍe.s th.at it had any role in the aocounthg judgments descríbed io the Complaint, or

auy obligations tp audit or Índependeutly otamiae Sunbeam'e accounting ¡eco¡ds. MS & Co.

de¡¡ies tlat ít oìvod atry duties to CPH. MS & Co. denies all rcmaining allegæions coartsined in

Paragraph 59.

60. tvf^S & Co. adrnits thæ Sunboam iasued ¡ pfo6s ¡eleaso on March 19, 1998 thÂt

included lan$uagc selectively quoted in Paragfaph 60, MS & Co. ftrther ståtes thât tre Msrah

19, l99E press release oo¡¡t¿íned the following additional statc¡nonL onitted iu the Conrplaint:

uæ8n584591,1 16
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Cruüonarl State¡nent¡ - St¿t€m€nto contahed in this prcss releasg, iDcluding

Etåtenorrtq rolating to the Comþar¡y'S exPÊstadotrs regardiqg antioþated
performanco in ths ñúr¡re, g,re "forlr¡a¡d looking statemontÉr" as euch terrm is

ãEfincd in the ltivat€ Seoruitics Littgation Reforu qct of 1995. Actt¡¡t tesults

could diffen materially from tho Company's st¡rt€,nente in this relosse regarding

its expoctations, goals or projected treults, duE to varior¡s faûtore, incluiling those

set forth i¡ ths Çompany'¡ Cautionary Statements coatains in íts Annual Report

on Form 10-K fo¡ ite ñsoal year onded December 37, 1997 filed with the

Socuritiss aud Bxchange Commiesion.

(Ma¡oh 19, 1998 Preee Release (Ex, 6).)

61, MS & Co. adnit¡ that Srmbeam issucd a press rclease on Ma¡oh 19, 1998 that

included lauguage rcleotively quoted in Paragraph 61. MS & Co. frrther states that the Marcb

19, l9g8 press release contaiuedtho following addítioual statmrent, omitted in the Cornplai.ut:

Cauüonrry Statement¡ - Stafomcnts coutained in this pre¡s roleaso, includìng

starornents relating to tho Company's eDÞectôtious regarding anticipated
perfomrance iu tho firture, sro "ftrnt/a¡d looHng statententtsrtt as such term is
defincd in the Prlvate Secu¡ities Litigatioa R¡fo:m act of 1995. Actual ¡esults

could diffe¡ materially from the Company's staterneüts in this release regarding
ite expectirtions, goalÊ or projected resultt, due to various factots, includlng those

set forth ln the Compaoy's Cautlonary StatølEnts contsins in its fu¡nual Report
on Fonn tGK for its fisoal yoar ended Decenber 31, L997 flled wÍth tt¡e

Securities and Excha¡ge Conmienion.

(fd.) MS & Co. denies all renraining allegations oontained in Paragraph 61.

62. , MS & Co. demieE tho allegation thât it lusr'q thåt the "shortfall from analysts'

estimates wa¡r , . . caused by Sunbeam'ô acceleration of 1998 sales into the fourth quartsr of

1997." MS & Co, lacks s"fñcient knowledge ø information to fom¡ a bolief as to the truth of

any re,maining allegations cqiltaiued in Paragraph 62 anÃconscquently denies them.

63. MS & Co. denles the allegations contnined in Pa¡agrsph 63.

64. MS & Co. epecifically denies that it'IorErr that a full and tuthfrtl disclosure , . .

would doorn the debenfiuE offering," or that it had any knowledgo that the press releaee wæ

untmthfi¡l or othErwise misleading. MS & Co, denries the allegatiors contained in Paragrnph 64.

TUPBfsg459l.l t7
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65, MS & Co. donies the allegations aoûtrined in Paragrryh 65. To the extent tlul

tlrls Paragraph quotes the Mergø Ag¡pemmÇ that doo¡nent qpesks for itself aad contradicu the

allogations contained in the Complaint

66, MS & Co, lacks sufiicient knowladge or information to fom¡ a beliof aÁ to tho

truth of ths allegatíone contained in PafÈgfaPh 66 end concequently denics fhem.

67. MS & Co. denien tbo.allegettons contained in Puagraph 67,

68. MS & Co. lacks suf[sipnt knowledge or in6rmation to form a bcliof æ to tho

tuth of the allegations cont¿ined inParagraph 6E end consoqucntly delries th€dn.

69. MS & Co, aduits that it oondnued ûo gerrve as Sunbeam's ínvesheÉ banker, and

continuad to prapare to oloso thc dobcntu¡e offclng a¡d tlre ecquisiüon of Cole'man, but de'nies

any knowledge ¡s to tbe alleged falsity of the March 19, 1998 press release. MS & Co. donies

thc remainíng allegadonr oontained in Puagraph 69.

70, MS & Co. adqdts that thoughout it¡ eoruico to Sunbearn, MS & Co, ønploycos,

including Tyrcg spoke via telephonc with represeotativæ of Suubeam. MS & Co. doníes any

knowlerlge that the prass release was untruthftI or othen¡¡isc misleadîng. MS e Co. lacks

sufficient knowledgo o¡ informnfíon to form a belief as to the tuth of the remainlng allegations

cont¿ined in Par¿g¡æh 70 a¡d cousequently denies then.

71. MS & Co. admlts that it rcoeived "oomfort lette¡s" frrom Artlu¡r Ande'rsenr tvf.S &

Co. dcnies the allogadon t¡¿t it lsrew that "Sunbea¡Ít's earuÍngs for tho first quartcr of 1998 wsrc

going to miss Wall Sheot analysts' eanrlng expectatio,ns." MS & Co. lacks sufEcielrt Ìnowledge

or i¡formation to form a belief as ûo the truth of thc remainíng aüegation¡ contnÍned in Parag¡aph

71 ¡nd oonsequerrtly deaies them,
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72. MS & Co. admíts that it oonti¡ued to prçarc to close both tho debeafi¡re offering

aud the acquisition of Cole,man, MS & Co. dearies any allogad,on of its 'taving direotly

participated in misleadlng CPH and other invegtors." MS & Co. rcsponds that thc allogation that

MS & Co, 'lad a duty to disclose fhe tn¡e facß" ûo CPH is a legal conolusion to çhich no

respouso ls required. MS & Co. de,nies tho re,maining allogations contained in Parasraph 72,

73, MS & Co. admite that it ¡asoivêd compe,lrsation for invesment banking wort

performed by MS & Co. for Sunbsam. MS & Co, denric¡ the allegation that it faollitated

Sunbeam's Êaud. MS & Co.lecks suffioicnt knowlcdge or Ìnformation to form abelief as to the

nnth of anyremaining allegations contained in Pæagraph 73 s\ð, consequeûtly denies thenn.

74. MS & Co. admÍts that on Ma¡ch 19, 1998, Suùean issued a press release whioh

stated that 'lrot sales for tho ûret guartc¡ of 1998 may ba lower than tho raage of Wall Str,eet

analysts' estimates of $285 million to $295 million." MS & Co. lacks sufficicnt knowlcdge or

ir¡formation to fomr a bclief as to the truth of tho ren:rahing allogations coûtaíned in Paragraph

74 eid, consequently dørie¡ them.

75. MS & Co. lacls sufificient knowlcdge or information to fbrm a belief as to the

tn¡th of the allegations aontsinÊd in Pamgraph 75 sûd coneequenrtþ denies them,

?6. MS & Co. ¿dmits that it advocated ireuing å pre6s releaso to warrr the rna¡kot of

the softeûing eales, but denies tbat it represdmed that Sunboam's sales would cxc€od analysts'

proJections. MS &, Co. denìes the remaining allegations coutained in Para$aph 76.

77. MS & Co. lacks zuffoient lcnowlodgo or informntion to form a betief as to the

tnrth of the allegatÍons containod ln Pa¡agr¡ph 7? andconscqueartly denice them,

Count I - tr'raudulent Ml¡Egnreseutation

78, MS & Cd. rqeats oud realleges its rcsponser to Paragrçhe I througb 7? as if set

forthherein.
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79.Ms&Co.deniestheallegationscontainediuParagrapbT9'

80, MS & Co. cle¡lcs the allegations contained in ParaEryh 80'

81.Ms&Co.denie'sttreallegationscont¡inedinParagraphSl.

82,Ms&Co'deniesthcallegatioucontainedinPa¡agraph82.

83.Ms&Co,deniesthoallegatíoncontaine,dinPæagraph83.

84. MS & co. re,poats and realleges its resporrses to Paragtaphs 1 througþ 77 as Íf set

forth hcroin.

85. MS e, Co. lack¡ Sufficlent l,rnowledgo or information to fotn a bslief as to the

huth of thE alle gatíons contei¡ed is Paragraph 85 and consoquently de¡ríos therr¡'

86.Ms&,Co.deniestheallegationcontsinedinParagraph36.

87. MS & co. admita tba! beginning ia ¡niit-1997, MS & co' sorved as an investmcut

banker and underwríter for Sr¡¡bea¡n lvfs & Co. admits tbat ¡t sttsmptod to ideattifr a pafty

interosted in pruchasing Sunbeam, and that thoso efforts wcne ultÍmatoly unsuccessfil' MS &

co. a mits th¡t it recommeoded that su¡rbeam's maragenrent coneiilcr ac4uiring other

compa¡ies instead and srrggestd as lS co¡rnon ln oorrporate mergefg æd acquisitions' that

sunbeasr consider using suuboam stock æ part oftho considemtion for euch an acquisition' MS

& Co. dsnies that it had Any ftrrowletlgc ss to the apcuracy of the valuo of Slnbeut'¡ stoch or

thât Ms & co. looew (or wen euspectcd) th¡t the value of sunbe¡¡n's stoc'k had bsen

"ft audulentlY inflated."

MS & Co. admitS that it facilitaæd com¡nunications botwee'n sunboam aad

coleman, but denies that it in any way'rpcrsuaded" cPH to oell its interest in colcman'

srFElll8459l.l
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MS & co. admits that on March 18, 1998, it lesmed that'sunbeam's fifst quåftsr

1998 sales îrtêrg "soff-" Suobea¡n iruisted that its sales would meet e¡(pectatíoru' but MS & Co'

insisted that Sunbea¡n issue a press roleaso to va¡Î thç narlçet of tho softelring srles'

Additionally, MS & co. received twO "comfort,lettetr" frorn sr¡¡ibe¿m's auditors' A¡tbu

Anderseer. MS & Co. performed all of its obligations as anu!,alErwIitø of sr¡nbean scfldties'

Ms & Co. admits tb¿t the convertíble ilebentureo wøre prasentod to potential

investor¡ at a series of 'toad shou/' meefings a¡d conference calls' MS & co' admits thât lt

reviswed and commented on the offøiog me,mo¡andrrn and other material¡ used to presont the

debentures to pote,ntiai inv€stors, Ms & Co. denries the remaíning allcgations contain€d iù

Paragraph 87.

88.Ms&Co.d'eruestlreallegationscontainedinParegaph8E.

óountlt - Consolracv

89. MS & co. rçeats and realleges its ræponsas to Pefagraphs 1 through 77 as if set

fofhherPin.

90.MS&Co.doieethcallcgatiortscontainedinPafagaph90'

91. MS & cO, sdmits that it ecrr¡ed as a fint¡rcial advisor to sr¡¡bean md an

unden¡,¡iær Of Sunbe¿n seoUities, but d,enios that it in any way Comrnitted "overt acts ln

fiuthçranco of a corupiraoy." MS & Ço. denies that it perfotmed æ indepeirdent fi¡¡ncial

anatysiô of su¡rbe'm; to tlc Gonts¡y, MS & Co. informed cpH that it was relyÍng solely on

ff¡a¡rcial data and ínfotærtion províiled to it by Sunboam aud 'A¡thu Andersen' MS & Co'

adrrirs tbet it uuderwroæ tbe $750 million convertible debe'nture offerhg' Ms & co' denie¡ the

rcm.aÍning allegations contained ín Paragraph 9l '

92'Ms&Co.deniestheallogationeconteinedinParagraph92.

rflPBf53459l.l
2l

16dv-001161



0s12112004 15:40 FAX 561 65S ?BSB CABLTON FIELDS |lIPB
@ 030/040

Çonnt fV - Neslioent lì#¡reurgse¡fåüo¡

93. MS & Co. repears and realloger its rcsponses to Paragraphs 1 througb 77 as if set

forthheroln

94. MS & Co. sdtnit$ thnt it sgnrcd æ a frnancial advisor to srmbeam and an

unde¡writer of Sunbeaû ssc¡uítle's. IvfS & Co' rosponds that tho allogations contained in

paragraph 94 congtituto logel conclusims to which no rcsponse le required' Alterr¡atively' lYfs &

co. dcnies the re,maining alleg*lons contaÍ¡ed inParagnph 94.

95. MS & Co. dsnies the allegatione contained in Pæagraph 95'

96, MS & Co. døies the allegations co¡tainod ín Puaeraph 96.

DEIENSE S AI\ID AnFIRIlraTtvE DETpNSES

In addition to the forogoing responses, MS & Co' æserts the fOllowing deføscs

and añirmative defenses to the clalms 6t¿tcd in CPH'g COmplaiat' MS & Co' does nôt sssume

thO b¡¡¡dea of proof on these dcfense's when tho substandve larvprovitles otherwlse'

Flrtt Defense

ÇPH',s alteged claims ml¡st bc di¡missod on lorum noil conveniøzs grounds

pursumt to Florid¿ Rule of Civil Procedr¡re l '061(a)'

' 
Secondltefenss

cPII',s alleged olaims ue barred, in wtrolo or in part, for failure to stato a cause of

action,

Flr¡t Afñnnadve Defense

CPH,9altegedclaimsarebarrecl,inwholeorinpart,bVthedocklneofwaiver.fn

partioutar, CPH conlactualþ waived its ålteged clnims when ít agrceÅ in Scction 12'5 of thc

Mergø Agreornent and Seotion 10.4 of thc Company Merlpr Agrecment that tho Agreonerts

contained the entire agfoement and Understânditg betwoen CPII and SUnbea¡n antl th¿t the

wPÈ458459t.1
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prov¡sio¡É of the Agrecmeuts supsfseded "all prior agreemonts ¡ud undarstandi¡p, otal ot

written', urith reqpect to the subjoct of tho Agreerrnents. (Merger A8Et. $ 12.5; .ree Company

MergaAgnt.$ 10.4.)

Additionally, CPH waived itc alleged claims when CPH faÍlod to ocercise its contråctua¡

rights under tho Mergor Agreqnent and Company Mcrger Agreemørt to examinc Sunbem's

bools, records, and facilities and thon failed to invoks thc "natcrial adversc offect" cl¿u¡e of the

Me,lger Agrednsnt. CPH failed to msko a rcasonable inqr¡try into informadou conceming

Sunbe¡m's flnancial otatemørts, results of operationr, projections, facilÍtips, and busiræss plans

(hereinafter "St¡nboam Information') aftur signing tho Merger Agreeoløt and CompanyMergm

Agroemcnt, aftcr Sunbeam issued it¡ Maroh 19, 199E pross rcloase, and before CPH acoopted

ovcn 14 million shares of Sunbeam Çommon stook as partiât considsatiou for the sålo of its

Ínterest in Colemau. CPH then failed to iivoke Sectron S.2(c) of thc Merger Agreement, a

re,uredy availablE solcly to CPH, theroby perrritting the tansaction to close and weiving its

alleged claims.

S econd Á.ffi rm¡tive Dden¡e

CPH'g alleged staims are bancd, in whole or Ín pa¡t, by the doctrino of estoppel,

kr Þqrtioular, CPH, Ie astopped from asserting its claim fbr the following reasons.

(a) By virhre of the customs and gacticcs in the New York financial m¿rkets

obseryed i¡r con¡ection with the negotiæion of mergcrs and acquisitionc among sophisticated

parties, CPH as aD af,fúiafe of lvlAFCO, understood and agreed that MS & Co,, as Sunboam'e

invcefront bankero did nof makc any reprerentations or wananties to C?H obout ths acourricy or

complcteness of the Sr¡nbeam Information supplied to CPH. C?H further undsstood and agreed

MS & Co. would. not havo any liabilÍty to CPH by rcason of CPH'c u¡e of tho Sunbcam

Informatíon tïat ryfS & Co. provided to C?H. Ir,fS & Ço. relied upon CPH's understanding and
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agfeer[ent to the custot$s and practicer in tho Neqr York financial markets when MS &Co.

provided Sunbea¡n Infonnation to CPH. CPH is now estopperl ftom cfaiming to bave rslied

upon Sunbeam Information th¿t MS & Co. supplied to CPH,

(b) By virtr,re of e letter ågr€ement wittr Sunbeam dated February 23, 199E, and

aoknowledged in the Merger and Company Mergø Agreemrents (Mergor Ae¡nt, $$ 6.7, 11.2

12.5; Company Merger Aft. $$ 7.2, 9.2 10.4), CPII, as m affiliaæ of Colennan, agrood that

Sr¡qbesl â¡¡d ite represeû¡fatîyss, includirg MS & Co., did, not makc my rcprcsontations or

wr¡rantiæ about tho accuracy or completenÊss of ths information thst they supplied t'o CPH.

CPII ftrthcr agroed that Sunbeam flDd its rqrcsentativer, includiqg MS e Co., would not h¡vo

any liabitity to CPH by virtuo of CPII's uss ofthe lnfomation that they provlded to CPH. MS &

Co. relied r¡pon CPH's agrceme, t when it providcd Suboam Information to CPH, a¡d CPH is

estopped ftorn now olaiming to har¡o relied upon information gupplled to CPH or¡tside ofMcrrgø

Agreørørt or ths CompanyMergø Agreement,

(c) By virtue of Section 12,5 of the Mergor Agreemc,nt md Section 10,4 of the

Company Merger Agreement, CPH agreËd that tt¡Þ Merger Agreemelrt and the Company Mwger

Agreememt cont¿i¡ed the entire agresngnt and understanding betwe€n CPII and Srmbeam and

th¿t tho provisions of the Agreements supaseded "all prior agreemarts a¡d understa¡dinge, oral

or uryitteol' with rospect to tho subjcct of tho Agccmonts. (Merger AgÊt. $ 12.5; see Cotrpany

Merger Ag¡nt. g 10.4.) lvfs & Co. relied rrpon CPH's agreement when MS & Co. prwided

Sunbeon Inforaation to CPH, and CPH is ætopped olaimlug to hsve relied upon

înformstion supplied to CPH outside of the Agreomcnts'

(d) CPH bargníncd for and received accogs to Sunbeam Information pursuaflt to

Section 6.7 of the Mergen Agreement and to Sections 7.2 arrd7,3 of the Company Merger

WFE#J¡4J9I.' 24
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Ageement, Ilt¡hen MS & Co, provided SrraboaÍi Information to CPH, MS & Co. telied upon

CpII's coÀtrsotual uailøtaking aûd abitity to verifi indepsnd€'ntly all staterrsnts that Ms & Co'

or Su¡rbca¡n mado to CPH. CPH is estopped ûom now claiming to have roliod rryon informuion

suppliod to CpH by MS & Co. or Sunbeam whon CPH, a sophieticated part¡ hnd equal access to

Sr¡¡beam l¡formation and equal ability to evaluatc Sunbe¡n Information'

(e) CpH held itsetf out to be and ís a com'nerciatly aud fina¡cfally sophisticated

parly, oapable of proæotlng its owu interests, MS & Co. rolled upon these rcpresentations whon

it provided Sr¡nboa¡¡¡ Information to CPH, æd CPH is estoppod Aom uow disclaiming thæe

re,prosenrtations.

(f) CPII reprosenrted to Sunbeam and MS & Co. tbel it had ¡etained and would rely

¡pou Ítr own sophisticared advison, including a¡ invesffient banker and a larr 6rrn cæable of

pfotecting CpH's interosts. CPH aod its advisort rqresonted that they were tloing their own due

diligence on CPH's behalf througb the meatiugs and infonnatÍon that they requested from

Sunbeam and its advisors. MS & Co. relied rrpon those r€,proserfations when it provlded

Su¡bea6 l¡formation to CPIL and CPH is cstopped ûrom now dieclaiming theso represcntatiorts.

IhirdAffrp atlve Defcn¡e

To the êxtent that CPH srutained any cognizablo danages, the da'nages clai¡red

by CpH wers the result, in whole or in part, of CPII'¡ failuro,to mitigate it damages. In

partioglar, CPH iuve¡tigated but failed to pr¡fsue roaso¡ablc available ûea¡Iure¡ to hedge its

posldon with regard to its ownershíp of Sunbea¡n stook. Had CPH implemented the potential

hedges available, CPH would not have su.ffered the lo¡s of the value of Srrnbe¿m stock that

ocçuned drulng and afler June c¡f 1998. In add¡tion, CPH failad to mitigate its damages when it

choso to i¡s6lt lts ourfi oxeoutivg¡ at Sunbeanr aûd to aooept werra$ts from Sr¡nbeam to eottls its

alleged claims against Sunbea¡n. CPH chose to keep and iadeod indeaso lts holdings in
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Sunþea¡rr, taking ite chances that Sr¡nbeam stock would increase in value, rathçr than selliug its

Sunbeam stook and reasonably limiting ite los¡eg'

Fourtü Afllrmadve Dcfen¡ç

' Any fuhuo claim by cPH fot prrnitive damages is barred, iu whole or in part'

becausê (Ð MS &, Co. did uot eogagÊ in i¡rtentional misconduct; (ü) the allegedly torfiroue

contluct ie not gross, wantono w¡llfr¡I, recklcse or othc,rwiss morally eulpable¡ and (iii) the allegcd

conduot was notpart of apattern directÊd at the public generally'

Fifrh Affi rm¡dve ltcfen¡c

To tho ertent that cPH eust¿ùed any oognizable da'magcs, the damages clnimed

by ÇpH were thc result, in whole or in ParÇ of the comparatlve negligencg far¡lt or culpable

conduct of CpIt (inctuding lts pâront corporations and ite dírect or indireot whotly anil majority

owned subsidiaries) at the times and plaoes sst forth in the complaint' As a ¡esult thereo4' MS &

co. ís entitled to h¡ve its lirbÍtity to cPItr if auy, reduced pufsuant to N.Y' C'P'L'R' $ 1411 and

Flortda StstutE $ 768,81. Irr particulu, fa[lt s]ror¡ld be appordoned to CPH for its uogligenco or

fault in failing to request, revisw or malre use of availablo sünbeam Information' Tho

negligenco of G?H, itself or by or tbrough its agents and advigors' oaused or contibuted to

CPII's damages in tho following ways:

(a) cPH was negligent in failing to mako a reason¿blo indçcnde'nt inquiry into

sr¡nbeam I¡formatìon lnotuding but ¡ot limítEd fo failuro to request apcess to suobeam'e books

anrl records , beþre agocing t/o acÆept ovor 14 million shates of Suabesm c'ommon stock as

partial COnsideration for lho oale of iU intøcst in Coleøran aud signing the Merger Agreæmeot'

and direoting the siening of the Company MÊrgêr Agrcamernt'

(b) cPH wæ negligent in failing to rp¿ke a roa¡¡oDable tlquiry ioto the sunbeart

I¡¡formation availablo to CPH øfier sigüjfflg the Mcrgen Agtement and Company Møger
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Agreemont, includi"g but not limited to info¡m¿tion available purÉua$ to Seotion 6.7 of the

Mergor Agfoement and, to Sections 7,2 and 7.3 of the Company Marger Agreement, and before

CPII accqpted over 14 million sh¡res of S¡¡nbem common stock as partiât consideration for tho

sale of its interest in Colerran

(c) CPH was aeglige,nt in failing to make a reasonable inquiry into Sunbeam

Inform¿tion ø,¡îør Sunbeau¡ issued Íts Maroh 19, 1998 prens release andbefore CPH accçted

over 14 million shres of Su¡beam com¡no! stook as paftiat considsration for the sal9 of its

iutersst in Coleman.

(d) CPH was negligent in failing to m.åke a reasonable iuquiry conccrnirtg the

existence or abscnce of a 'heterial adverse of,fe¿t" as defioed in the Merger Agleemont and the

Company Metger Agreernent beþre the closing of the Me1ær Agreeoeut at which time CPH

accepted ovor 14 million sha¡as of Sunbeam corûfnon stock as Parttal consid¡ration for the sale

of ils iuteresi in Coletot*

(e) CPII was negligent in failing to rnake usc of the means available to CPH to

investigate or confirm 6tatemerit6 about Su¡rbeam I¡fo¡:natÍou made to CIPH by Sunbeam or MS

& Co. during lats 1997 and the first quarter gf 1998 before C?H accepted over 14 million shares

of Sunbeam oomrnon stook as partial conslderation for the sale of its interest in Cole'uau'

Sirth Afll¡m¡tivo Defense

To tho g¡ßtent that CPH sustaincil any cognizable damages, tho danrages cleimed

by CPH were the reeulq in whole or in parÇ of thc negligøtce or fault of onc or nrore third pardee

for whom MS & Co, bears to rcsponsibility and over whom MS e Co. had no domlnion,

authorÍty, or control. As a rosult thereo{ MS & Co. is sntitled to h¡ve its liability to CPI[ if my'

rcduced pursuant to N.Y, Gen, Obltg. 0 15-10t or Florlcta Staurte $ ?6E.E1. More qpecificall¡

fâult should be apportioned to Sunbeam atrd ite ¡ubsidiæice aod succeseors in intere¡t

luen{iE45el.l 27

16dv-001167



09/21/2004 15;42 FAX 581 Ê59 ?3ÊS CAFLTO¡I FIELDS $lPB @ oaÈ/o4o

(collectively "Surlbea¡:â.") for lts rregligcnoo or fu¡lt in prepuing and providing Su¡ùean

Information to CPH, MS & Co. and thírd panies, and its nogligonce in makitrg disclosües

r€quired by federal secruitles l¿we. Sunbeam's negtigcnce caused or contributcd to CPH'¡

damagoe in the foltowing v/ays:

(a) Federal lews and regulations irnposed upon Sunbeaur, e publioly hold company' a

duty to prepare and publicly fite fi¡anclal strl€únentn that present fairly' rn ¿ll maferial reepects,

the consoüdated fi¡rancial oondítion of Sunbeam. Suubeam negligeñtly breaohcd that duty when

it filed inaccr¡¡ate or incomplctc financial ststetents for 1996, 1997, and, the firrt quarter of

te98.

(b) Boginnine i¡ the fall of 1997 Srurboam c,ngaged MS & Co. to servo æ its

investment þ¡nlr6¡. As a regult of this sngagemcnl, MS & Co. acted as an advisor to Sunbcam iu

certain sspecrs of Suubea¡n's acquisition of Cole¡na¡r a¡d two othor companies. Sr¡nbeam later

engagcd MS & Co. to purchase for roeale ('tndErffiite') $2,014,000,000 fsce value of Sunbeam

Zero Coupon Convertible Søior Subordin¿ted Dobonû¡reg, which wero lssued by Sunbeam in

March of 1998. âs part of its activíties as Bn íuvesment banker and. an uuderwriter, MS & Co.

made inqulries of Sunbeam concøning Sunbeam Information Sunbcsm had a duty to provide

MS & Co, with true and acor¡fate Sunbcam l¡aformatlon Ia rcsponse to MS &, Co,'c inquiriæ

and on its own initiative, Sunbeam p¡ovidod MS & Co. with Sr¡¡bearn Information th¿t Sunbeam

know or should have lcnowrl in tbe cxerciee of ¡easonable care was i¡ecourats or incomplete.

Sunbéa¡n providcd such Suubesm. I¡formation, including but not linited to the publicly filed

financi¿l etatrn¡ents identified in suþaragraph (a), to MS & Co. with the knowledge aud

¡nilcrstanding that MS & Co. would provide snroh Sunboan Information to third parties,
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including CPH, Sw¡beam fniled to u¡e reasonablesate inprovidingMs & Co. with tnrthful and

accurotê Sr¡nbeam InfOrmation.

(o) On Ma¡eh 18, 1998, MS A Co. made inquiries of Sunbcam concerning

Sr¡nbeam's sales to date and total projected sales for thc füst quarter of 199E. In responso to MS

& Co.'s iuquíres, Sr¡ubosm provided Sunbeam Information conoerning its first quarter 1998 sâlee

whiolU in tho oxercise of reæonable care,sunbeam knov o¡ shoulil have l¡own was incorrecL

Sunbe¡m failed to use reasoråble care ln providing MS & Co. with truthftI and accrnato

SunbEam Information.

(d) Druing ttre course of Sunbeam's ncgotiatioas wlth CPH, Su¡bea¡n provided CPII

with Sunbeam luform¿don, whioh, in tho ctc'roise of re¡sonable cate, Sunbeam knew or should

havo known was incorreot. Sunbcsm failcd to use ¡easonable adre in providing CPH \\'ith

ffirhfr¡l and acourate Srmboan Info¡oafio¡.

(e) In Jrure of 1998, a specÍal oommittee of Sr¡sbea¡n's bosfd of directo¡s engaged in

an investigation of Sr¡ubeant Informatíon fo¡ 1996, 1997, süd the fnst quarterr of 1998. As a

rÊsulr of this investigatlon, Surrbem dstornined and a¡nounced publicly that lt would be

requirod to amend its publioly Ëled frnancial gtntemørts for 1996, 1997 and the first quaner of

1998, Through these restatemenrts Sunbeam aoloowledged ln October of l99E thal the Sunbeam

Inforn¿tion tlrat it had provided to MS & Co, to CPH, and to the publlc was inaccrrate anA

incorrpleæ.

(f) Sr¡nbeam'¡ neglige,nce in preparing, filing, and providing iuaccurate and

incomplote Sr¡¡rbonn Information as aforvsâidis the solepmximate cause of CPH's damages.
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Saventh Aflirm¡tive Defense

*Èf*È

Dtshth Afllm¡tivc Defense

MS & Co. io entitled to a set.offfor my eettlement by aay party or Bon-pârty to

CPH for any claim u¡ising out of the frncåctions that are the subject of the Complaint prüsuant

to N,y. Gen. Oblig. g t5-108 or Florlda StåhrtÊs $ 46.015, 768.31 and 768:041. The bæis fot

suoh ect-offis eet forth fulty in tbese Affi¡mative Defe,lrso¡. In particular, MS & Co. ie eatitled

to a set-off ¡s a result of the settlemerit betrvecn CPII and Sr¡nbenm d*ed August 12, 1998 (Bx.

?) and the settlemørt beturesn CPH and Arthr¡r Anders€n dated October 10, 2002 (see Dco. 4,

2003 Order on Defendant's Motion to Conpel Production of Seúlement Agreernøtt).

WHEREFORE, MS & Co. denles that CPH i¡ eûtitied to aay relicf whateoever,

and to the extent that CPH shorrid rccover any daoago award, that awa¡d should be offset by

CPH's failuro to take apprcpriate steps to mitigato its damages, CPH'a ovrn negligence, the

oomparative fault of third pottias, and the soÉle'rrents that CPH has ahsady recoived. MS & Co,

respectfulty requests that thE Corut entcr judgmcnt for MS S¿ Co. dismissing the complaint wÍth

prejudice, and grant such other alrd ffxthcr relief as mny bc juet and propor.
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Thomas D, Yannucci, P.C.
Lawronce ?. Be¡mls (FL Bat No, 618349)
Thomas A. Ctare
Zhonette M, Brown
KIRKI,AI\D & DLLIS LLP
655 15th Sfieot,N.W, Suite 1200
\ilashingto¡, D. C. 20005
Tolephone: (202) 879-5000
Faoslmile: (202)879'5200

Mark C. Hanssn
MiohaclK, Kellogg
lames M. rñrebster

Rúecoa À Beynon
IGLLO GG, IIUBE R, IIAI{SnN,
TODD & DVAI{S P.L,L.C.

Suæ¡er Square
1615 M Süeet,N'lM., Suiæ400
Washington, D.C.20036
Tclephone: (202)326-7900
FspsiÉile: Q02')326:1999

(Pro Hac VtcePertding)

CRRLTON FIELf]S ÏIPB

CARLTON FrEr,DS, P.A.
Zà?LtkEvtew Avo,, Suito 1400
rffest PslmBeaoh, FL 33401
Teløphonc: (561) 659-7070
Facsimilo: (561) 659.736E
E-mail: j ianno@carltonfi olds.com

BY:
Ioseph fanno, Jr.
Flo¡ida Bar No. 655351

Conselþr lutorgan Stanley &. Co. Incorporated
and Morgan S'tanley Senlor Flttndíng, Inc.

ø 039/o4o

CERTIITCÀTE OF SERVICE

I HEREBY CERT$Y that a tn¡e and corcot copy of tho foregoing has been fr¡mished to

all oounsel of record on the attached servlce list by f¡c¡imite and Fedgral Elçress on this

day of 2004.
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Japk Sc¡¡ola
SEARCY, I}DIIINEY, SCAROLA,
BARNEARIIT & SHIPLEY, RÀ
2139 Patn Beach L€ko¡ Blvd.
West Palm Boacb, FL 33409

Jøold S. Solorly
Mlohael Brody
JE¡TIIIER & BLOCI(' LLC
OnoIBMPtazg Suito400
Chicago,IL 60611
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COLEMAN (PARENT) HOLDINGS, INC.,

Plaintiff,

vs,

MORGAN STANLEY & CO.,INC.,

Defendant.

IN THE CIRCTIIT COTIRT OF THE
FIFTEENTH JUDICIAL CIRCUIT IN
AND FOR PALM BEACH COT]NTY.
FLORIDA

CASE NO: CA 03-5045 AI

MORGAN STANLEY SENIOR FLINDING, NC.,

Plaintiff,

vs.

MACANDREWS & FORBES HOLDINGS, INC.,

Defendant.
I

CASE NO: CA 03-5165 AI

MORGAN STANLEYOS MOTION LEAVE TO AMEND PLEADINGS

Morgan Stanley &. Co. Incorporated and Morgan Stanley Senior Funding, lnc.

(collectively "Morgan Stanley"), by and through its undersigned counsel, moves this Court for

leave to file and serve its amended answer and amended affirmative defenses. I-r support of its

motion, Morgan Stanley states as follows:

1. Pursuant to the agreement of the parties, amendments to the pleadings are due

September 2I,2004.

2, Morgan Stanley has prepared its Amended Answer with the exception of the

Seventh Affirmative Defense. Contemporaneously with this Motion, Morgan Stanley has

requested an enlargement of time to file its Seventh Affirmative Defense. A copy of Morgan

Stanley's Amended Answer is attached hereto as Exhibit "4."
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WHEREFORE, Morgan Stanley respectfully request that this Court grant leave to amend

together with sueh other and further relief as the Court deems just and proper.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished
J-a/s ¡

thiU/ I -to all counsel of record on the attached service list by facsimile and Federal Express on

day of September, 2004.

Thomas D. Yannucci, P.C.
Lawrence P. Bemis (FL Bar No. 618349)
Thomas A. Clare
KIRKLAND & ELLIS LLP
655 15th Street, N.W., Suite 1200
Washington, D.C. 20005
Telephone: (202)879-5000
Facsimile: (202) 819-5200

Counsel þr Morgan Stanley Senior Funding,
Inc.

CARLTON FIELDS' P.A.
222Lakeview Ave., Suite 1400

West Palm Beach, FL 33401
Telephone: (561) 659-7 070
Facsimile: (561) 659-7368
E-mail: j lanno@carltonfields.com

J Ianno, Jr
Florida Bar No. 655351

BY

Jack Scarola
SEARCY, DENNEYO SCAROLA,
BARNHARDT & SHIPLEY, P.A.
2139 Palm Beach Lakes Blvd.
West Palm Beach, FL 33409

Jerold S. Solovy
Michael Brody
JENNER & BLOCK LLC
One IBM Plaza, Suite 400

Chicago, IL 606119

SERVICE LIST
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COLEMAN (PARENT) HOLDINGS, INC.,
Plaintiff,

vs.

MORGAN STANLEY & CO.,INC.,

Defendant.

IN THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COTINTY,
FLORIDA

CASE NO: CA 03-s045 AI

MORGAN STANLEY SENIOR FLTNDING, INC.N

Plaintiff,

vs.

MACANDREV/S & FORBES HOLDINGS, INC.,

Defendant.
/

CASE NO: CA 03-5165 AI

AtvIENpEp ANSWER OF MORGAN, STAI\LEY & CO. INCORPORATED

Defendant Morgan Stanley & Co. Incorporated ("MS & Co.") responds to

Plaintiff Coleman (Parent) Holdings, Inc.'s ("CPH") Complaint by denying generally that MS &

Co, engaged in any fraudulent or negligent misrepresentations, any conspiracy to defraud, that

MS & Co. assisted Sunbeam Corporation ("Sunbeam") or any employee, director or agent of

Sunbeam in the commission of a fraudulent scheme, or that MS & Co. otherwise defrauded CPH

in any manner. Specifically, MS & Co. responds to CPH's allegations as follows:

Nature of the Action

1, MS & Co. denies the allegations contained in Paragraph 1.

2. MS & Co. admits that, beginning in mid-I997, MS & Co. served as an investment

banker for Sunbeam. MS & Co. admits that it attempted to identiff a party interested in

purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that

it recommended that Sunbeam's management consider acquiring other companies instead and
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suggested, as is common in cor?orate mergers and acquisitions, that Sunbeam consider, among

other options, using Sunbeam stock as part of the consideration for such an acquisition. MS &

Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock, or that

MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been "fraudulently

inflated." MS & Co. admits that it facilitated communications between Sunbeam and Coleman,

but denies that it in any way "persuadedo' CPH to sell its interest in Coleman. MS & Co. lacks

sufficient knowledge or information to form a belief as to the truth of any remaining allegations

contained in ParagraphT and consequently denies them.

3. MS & Co. admits that it agreed to serve as underwriter of a $750 million

debenture offering for Sunbeam. MS & Co. admits that, as an advisor to Sunbeam, it had access

to certain financial documents, and further states that those same documents were mado available

to CPH during the acquisition negotiations. Further, in that regard, MS & Co. specifically

disclaimed any independent evaluation of Sunbeam's financial records, and expressly stated that

it relied solely on documentation and information provided by Sunbeam and Sunbeam's audited

financial statements. MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first

quarter 1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS

& Co. insisted that Sunbeam issue a press release to wam the market of the softening sales.

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities.

MS & Co. denies that it had any role in the accounting judgrnents described in the complaint, or

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co.

denies that it owed any duties to CPH. MS & Co. denies that it had any independent knowledge

as to the reasons behind Sunbeam's soft sales, that Sunbeam had a 'opractice of accelerating

2wPB#s84591. I
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sales," or that it "materially misrepresent[ed]" information to CPH. Further, MS & Co.

specifically denies that it in any manner assisted Sunbeam in concealing its 1998 first quarter

sales numbers in order to close the transaction. MS & Co. lacks sufficient knowledge or

information to form a belief as to the truth of any remaining allegations contained in Paragraph 3

and consequently denies them.

4. MS & Co. admits that CPH has brought this action against MS & Co. alleging

fraudulent misrepresentation, aiding and abetting, conspiracy, and negligent misrepresentation,

but denies that there is any merit to the suit. MS & Co. specifically denies that it made any

fraudulent or negligent representations to CPH, that it in any way aided or abetted a fraudulent

scheme against CPH, or that it participated in a conspiracy to defraud CPH, MS & Co. denies

that any losses that CPH suffered resulted from fraud or any wrongful conduct on the part of MS

& Co. MS & Co. denies the remaining allegations contained in Paragraph 4.

5. MS & Co. admits that CPH purports to seek compensatory damages against MS

& Co., but denies that such claim is valid, for MS & Co. denies that it was engaged in any

wrongful conduct. MS & Co, denies the remaining allegations contained in Paragraph 5.

Jurisdiction and Venue

6. MS & Co. admits the allegations contained in Paragraph 6. MS & Co. further

admits that it is incorporated in Delaware and has its principal place of business in New York.

7. MS & Co. denies that venue is proper in this district.

Parties and Other Key Parficipants

8. MS & Co. admits that CPH represented, in negotiations with Sunbeam, that it

owned, directly or indirectly, approximately 82% of Coleman prior to March 30, 1998. MS &

Co. admits that on March 30, 1998, Sunbeam acquired CPH's interest in Coleman by paying

3wPB#584591. ¡
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CPH with 14.1 million shares of Sunbeam common stock and other consideration, including a

cash payment by Sunbeam to CPH in the amount of $159,956,756.00. (,See Feb. 27, 1998

Merger Agmt. $ 3.1(aXi) (Ex. 1).) N,fS & Co. lacks sufficient knowledge or information to fonn

a belief as to the truth of any remaining allegations contained in Paragraph 8 and consequently

denies them.

9. MS & Co. admits that it is an investment banking firm providing financial and

securities services. MS & Co. admits that, as part of its business operations, it at times provides

advice on mergers and acquisitions, and raises capital in equity and debt markets, depending on

the needs of its clients. MS & Co. admits that it served as Sunbeam's investment banker for

certain aspects of Sunbeam's acquisition of Coleman, and served as underwriter of certain

securities issued by Sunbeam in connection with the acquisition. MS & Co. denies any

remaining allegations contained in Paragraph 9.

i0. MS &, Co, admits that Sunbeam was a publicly-traded company which

manufactures and markets household and specialty consumer products, including outdoor

cooking products. MS & Co. admits that Sunbeam marketed these products under several brand

names, including Sunbeam and Oster. MS & Co. lacks sufficient knowledge or information to

form a belief as to the truth of any remaining allegations contained in Paragraph 10 and

consequently denies them.

11. MS & Co. admits that Albert Dunlap had served as the Chief Executive Officer of

Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth of

the allegations contained in Paragraph 11 and consequently denies them,
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1"2. MS & Co. admits that Russell Kersh had served as the Executive Vice President

of Sunbeam. MS & Co. lacks sufficient knowledge or information to form a belief as to the truth

of the allegations contained in Paragraph 12 and consequently denies them'

13. MS & Co. admits that Arthur Andersen LLP served as Sunbeam's auditors and

provided independent/outside accounting services to Sunbeam. MS & Co. further admits that,

during the performance of its engagement, it received "comfort letters" from Arthur Andersen'

MS & Co. never served as auditor for Sunbeam, ffid never provided Sunbeam with any

accounting or accounting-related services. MS & Co. lacks sufficient knowledge or information

to know the location of Lawrence Bornstein or to form a belief as to the truth of any allegations

pertaining to him, and consequently denies them. MS & Co. denies any remaining allegations

contained in Paragraph 13.

Factual Background

14. MS & Co. admits the allegations contained in Paragraph14.

15. MS & Co. responds that the allegations contained in Paragraph 15 pertain to

publicly available information, and refers to such information for the truth or falsity of such

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge

or information to form a belief as to the truth of the allegations contained in Paragraph 15 and

consequently denies them.

16. MS & Co. responds that the allegations contained in Paragraph 16 pertain to

publicly available information, and refers to such information for the truth or falsity of such

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge

or information to form abelief as to the truth of the allegations contained in Paragraph 16 and

consequently denies them.
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17. MS & Co, admits, on information and beliet that Albert Dunlap was hired as

Sunbeam's Chief Executive Officer on or about July 18, 1996. MS & Co. lacks sufficient

knowledge or information to form a belief as to the truth of the remaining allegations contained

in Paragraph 17 and consequently denies them.

18. MS & Co. admits, on information and beliel that Russell Kersh was hired as

Sunbeam's Chief Financial Officer. MS & Co. lacks sufficient knowledge or information to

form a belief as to the truth of the remaining allegations contained in Paragraph 18 and

consequently denies them.

19. MS & Co. admits, on information and belief, that Albert Dunlap and members of

his senior management team entered into employment agreements with Sunbeam. MS & Co.

lacks sufficient knowledge or information to form a belief as to the truth of the remaining

allegations contained in Paragraph 19 and consequently denies them.

ZO. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 20 and consequently denies them.

2L. MS & Co, lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 21 and consequently denies them.

22. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph22 and consequently denies them.

23. MS & Co, lacks suffrcient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph23 andconsequently denies them.

24. MS & Co. lacks suffïcient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph24 and consequently denies them.
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ZS. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 25 and consequently denies them.

26. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph26 and consequently denies them.

27. MS & Co. admits, on information and beliel that Sunbeam reported a loss of

$18,1 million in the third quarter of 1996, and that it had a $34.5 million gain in the third quarter

1997. MS & Co. further admits, on information and belief, that Sunbeam reported an inçrease in

profits from $6.5 million in 1996 to 567.7 million in 1997. MS & Co. responds that the

allegations contained in Paragraph 27 regwding stock prices pertain to publicly available

information and MS & Co. refers to such information for the truth or falsity of such allegations.

To the extent that further response is required, MS & Co. lacks sufficient knowledge or

information to form a belief as to the truth of the allegations contained in Paragaph 27 and

consequently denies them.

78. MS & Co. admits that it was engaged by Sunbeam to explore a possible sale of

Sunbeam's core business or the initiation of one or more acquisitions. MS & Co. denies that it

ever served as Dunlap's "shill." MS & Co, lacks sufficient knowledge or information to form a

belief as to the truth of any remaining allegations contained in Paragraph 28 and consequently

denies them.

29. MS & Co, admits that William Strong and other MS & Co. employees met with

Sunbeam in the spring of 1997 to discuss Sunbeam's investment banking requirements. Further,

MS & Co. admits that, although it was not engaged in a previous relationship with Sunbeam,

V/illiam Strong had worked with Dunlap before, during Strong's previous employment with
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Salomon Brothers. MS & Co. lacks sufficient knowledge or information to form a belief as to

the truth of any remaining allegations contained in Paragraph29 and consequently denies them.

30. MS & Co. lacks suffîcient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 30 and consequently denies them.

31. MS & Co. admits that William Strong and other MS & Co. employees met with

Sunbeam in the spring of 1997 to discuss Sunbeam's investment banking requirements. MS &

Co. admits that it was engaged by Sunbeam to explore a possible sale of Sunbeam's core

business or the initiation of one or more acquisitions, MS & Co. admits that it initially sought a

buyer for Sunbeam. To the extent this Paragraph alleges that MS & Co. was motivated to

participate in a fraud in order to retain a single client and receive a customary fee, that allegation

is foreclosed, among other reasons, by the fact that MS & Co.'s own affiliate lent hundreds of

millions of dollars to Sunbeam two days after the Coleman acquisition closed. (June 1998 Credit

Facilities Mem. (Ex. 2).) MS & Co. denies anyremaining allegations contained in Paragraph 31.

32. MS & Co. admits that it searched for a buyer for Sunbeam. MS & Co. further

admits that it assembled marketing materials based on financial documentation and audited

financial statements provided to MS & Co. by Sunbeam and Arthur Andersen, for use in

meetings with potential acquirers. MS & Co. admits that, despite contacting many companies, it

was unable to find a buyer for Sunbeam. MS & Co. specifically denies CPH's allegation that

MS & Co. knew that it would not be compensated if "it failed to deliver a major transaction," or

that "Davis and Chase were standing by . . . to reclaim their position as Dunlap's investment

banker of choice." MS & Co. denies any remaining allegations contained in Paragraph32.
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33. MS & Co. denies that it provided the "solution" to any "problem" alleged in

Paragraph 33. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the remaining allegations contained in Paragraph 33 and consequently denies them.

34. MS & Co. admits after its unsuccessful attempts to locate a purchaser for

Sunbeam, it suggested that Sunbeam acquire one or more other companies instead. MS & Co.

admits that it proposed to Sunbeam, among other options, the possibility of paying for any such

acquisition in part with Sunbeam's stock. MS & Co. specifically denies any knowledge to the

effect that a"failure to find a buyer for Sunbeam could prove fatal to ftheir] relationship." MS &

Co. further denies any involvement in or knowledge of fraudulently inflated Sunbeam stock or

concealment of any fraud at Sunbeam. MS & Co, lacks sufficient knowledge or information to

form a belief as to the truth of any remaining allegations contained in Paragraph 34 and

consequently denies them.

35. MS & Co, admits that, beginning in mid-1997, MS & Co. served as an investment

banker for Sunbeam. MS & Co. admits that it attempted to identiff a party interested in

purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS & Co. admits that

it recommended that Sunbeam's management consider, among other options, acquiring other

companies instead and suggested, as is common in corporate mergers and acquisitions, that

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS

& Co. denies that it developed "acquisition strategies" for Sunbeam or that the services or

potential transactions it discussed with Sunbeam's management were deceptive or in any way

designed to facilitate fraud. MS & Co, specifically denies that it in any way knew of or

knowingly assisted Dunlap to "camouflage Sunbeam's results" thereby making it "diffïcult to

detect any shortfall in Sunbeam's performance," or that it knew of or assisted Dunlap in taking
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"new massive restructuring charges," which thereby created increased "cookie jar reseryes." MS

& Co. denies any remaining allegations contained in Paragraph 35.

36. MS & Co. admits that, in its capacity as advisor to Sunbeart, it identified

Coleman as a potential acquisition candidate. MS & Co. admits that it communicated with

representatives of Coleman to discuss a potential acquisition, but denies that it 'þersuade[d] CPH

to sell its interest in Coleman to Sunbeam." MS & Co. admits that CPH represented, in

negotiations with Sunbeam, that it owned, directly or indirectly, approximately 82o/o of Coleman

prior to March 30, 1998. MS & Co. denies the remaining allegations contained in Paragraph 36.

37. MS & Co. admits that it facilitated a meeting between representatives from

Sunbeam and MacAndrews & Forbes Holdings, Inc. ("MAFCO") in December 1997. MS & Co.

admits that it prepared Sunbeam's representatives for that meeting. MS & Ço. lacks sufficient

knowledge or information to form a belief as to the truth of any remaining allegations contained

in Paragraph 37 and consequently denies them.

38. MS & Co. admits that discussions between Sunbeam, MAFCO and CPH resumed

in early i998. MS & Co. further admits that its Managing Directors James Stynes and Robert

Kitts worked on MS & Co.'s engagement for Sunbeam. MS & Co. lacks suffrcient knowledge or

information to form a belief as to the truth of any remaining allegations contained in Paragraph

38 and consequently denies them.

39. MS & Co. denies that it "persuadefd]" CPH to sell Coleman in exchange for

Sunbeam stock. MS & Co. denies that it'þrepared" financial information for CPH. There is, in

any event, no factual allegation contained in Paragraph 39 or elsewhere that identifïes such

alleged information at all,let alone with particularity. MS & Co. further denies that it knowingly

'þrovided" CPH with false financial and business information, or otherwise knowingly relayed
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false information to CPH which created an appearance that "sunbeam was prospering and that

Sunbeam's stock had great value." Specifically, MS & Co. denies that it knowingly provided

CpH with false 1996 and 1997 sales and revenue figures or with false projections. MS & Co.

denies that it "falsely assured CPH that Sunbeam's 'early buy' sales program would not hurt

Sunbeam's future revenues," that "sunbeam would meet or exceed" first quarter 1998 estimates,

that 1998 earnings estimates were accurate, that a plan to earn $Z.Z}lshare was attainable or even

low, or that it "specifically advised CPH that Sunbeam's first quarter 1998 sales were 'tracking

fine' and running ahead of analysts' estimates."

ln any event CPH could not have relied on such alleged representations in light of

(i) the Merger Agreement's representations and warranties (Merger Agmt. $$ 5.1-5.4), none of

which refer to any alleged representation contained in this Paragraph, (ii) the representations and

warranties in a separate agreement that was executed by Coleman and Sunbeam (Feb. 27, 1998

Company Merger Agnt. g 5.1-5.12 (Ex. 3)), which are expressly incorporated into the Merger

Agreement and none of which refer to any alleged representation contained in this Paragraph,

and (iii) the Merger Agreement's broad integration clause which forecloses reliance on any

alleged representation contained in this Paragraph (Merger Agmt. $ 12.5). MS & Co. lacks

sufficient knowledge or information to form a belief as to the truth of the remaining allegations

contained in Paragraph 39 and consequently denies them.

40. MS & Co. admits that CPH agreed to sell its shares in Coleman to Sunbeam, and

that CPH agreed to accept Sunbeam stock as partial pa1'rnent for the sale, but denies that MS &

Co. "persuaded" CPH to make the deal. CPH is a sophisticated party and was ¡epresented by its

own expert advisors and attorneys. (/d. $$ 1.1; 4.11.) CPH and its advisors also enjoyed full

access to Sunbeam's "books, records, properties, plants and personnel." (Id. $ 6.7.) CPH also
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expressly disclaimed reliance on statements allegedly made during negotiations. (/d. $ 12.5.)

MS & Co. responds that the allegations contained in Paragraph 40 regarding stock value pertain

to publicly available infoirnation, and refers to such infonnation for the truth or falsity of such

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge

or information to form a belief as to the truth of the allegations contained in Paragraph 40 and

consequently denies them.

4L MS & Co. admits that on February 27, 1998, Sunbeam's Board of Directors met

at Morgan Stanley's New York offices to discuss Sunbeam's possible purchase of Coleman. MS

& Co. denies the remaining allegations contained in Paragraph 4L.

42. MS & Co. admits it made a presentation during the February 27, 1998 Sunbeam

Board of Directors Meeting. MS & Co. further admits that MS & Co. representatives, including

William Strong, Robert Kitts, James Stynes and Ruth Porat, were present at this meeting. MS &

Co. lacks sufficient knowledge or information to form a belief as to the truth of any remaining

allegations contained inParagraph 42 and consequently denies them.

43. MS & Co. admits that atthat February 27,1998 New York meeting, it provided

Sunbeam with a written "fairness opinion" regarding the fair acquisition price of Coleman. This

opinion was based on financial information provided to MS & Co. by Sunbeam, Coleman, and

Arthur Andersen, and on synergy analyses which MS & Co. received from CPH. The written

fairness opinion explicitly stated that MS & Co. "[has] not made any independent valuation or

appraisal of the assets or liabilities of [Sunbeam]." (Feb.27,1998 Fairness Op. at 3 (Ex.4).)

MS & Co. denies any remaining allegations contained in Paragraph 43.

44. MS & Co. admits that the Sunbeam Board of Directors approved the Coleman

acquisition at the February 27, 1998 meeting in New York. MS & Co. lacks sufficient
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knowledge or information to form a belief as to the truth of any remaining allegations contained

inParagraph 44 and consequently denies them'

45. MS & Co. admits that it continued to provide investment banking services to

Sunbeam after the Coleman acquisition was approved. MS & Co. denies any remaining

allegations contained in Paragraph 45.

46. MS & Co. admits that the Coleman acquisition was announced on March 2, L998.

MS & Co. responds that the allegations contained in Paragraph 46 regarding stock prices pertain

to publicly available information, and refers to such information for the truth or falsity of such

allegations. To the extent that further response is required, MS & Co. lacks sufficient knowledge

or information to form a belief as to the truth of the allegations contained in Paragraph 46 and

consequently denies them.

47. MS & Co. admits that it agreed to serve as underwriter for Sunbeam's

subordinated debentures. The "cash portion" of the consideration set forth in the Merger

Agreement was also financed in part through a $680 million loan made by Morgan Stanley

Senior Funding, an affiliate of MS & Co. (^See Credit Facilities Mem.) MS & Co. lacks

sufficient knowledge or information to form a belief as to the truth of any remaining allegations

contained in Paragraph 47 and consequently denies them.

48. MS & Co, admits that the money raised from the sale of the debentures was used

in part to finance Sunbeam's acquisition of Coleman.

49. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph49 andconsequently denies them.

50. MS & Co. admits that the convertible debentures were presented to potential

investors at a series of "road show" meetings and conference calls. MS & Co. admits that it
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reviewed and commented on the offering memorandum and other materials used to present the

debentures to potential investors. MS & Co. denies that it "misrepresented Sunbeam's financial

performance" or "emphasized Dunlap's puiported 'tumaround' accomplishments." To the

contrary, the offering memorandum expressly stated that MS & Co. assumed no responsibility

for the accuracy or completeness of Sunbeam's audited financial information and warned

investors not to rely on any projections of future performance. (March 19, 1998 Note Offering

Mem, at2-3, 12-17,72 (Ex. 5).) MS & Co. denies any remaining allegations contained in

Paragraph 50.

51. MS & Co. admits that it launched the debenture offering with a presentation to the

Morgan Stanley sales force, but denies the remaining allegations contained in Paragraph 51.

52. MS & Co. admits that the debenture offering was increased from $500 million to

$750 million. MS & Co. admits that the debentures were offered to investors nationwide. MS &

Co. denies any remaining allegations contained in Paragraph 52.

53. MS & Co. admits that its employees traveled on one occasion to Sunbeam's

Florida offices. MS & Co. denies the remaining allegations çontained in Paragraph 53, except to

the extent that they constitute legal conclusions to which no response is required.

54. MS & Co. admits that William Strong worked on MS & Co,'s engagement for

Sunbeam. MS & Co. also admits that Strong has provided deposition testimony discussing

conversations with Sunbeam officials. MS & Co. dçnies that Strong or any other MS & Co.

employee was accurately apprised of Sunbeam's financial condition because MS & Co. at all

times relied on information provided by Sunbeam management and Arthur Andersen, including

Sunbeam's audited financial statements. MS & Co. lacks sufficient knowledge or information to
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form a belief as to the truth of any remaining allegations contained in Paragraph 54 and

consequently denies them.

55. MS & Co. denies CPH's aliegation that it was "teiiing CPH and the investing

public . . . that Sunbeam's turnaround was a success, that Sunbeam's sales for the first quarter of

1998 were ahead of expectations of outside analysts, and that Sunbeam was poised for record

sales." Furthermore, any information communicated by MS & Co. was based on financial data

and information provided to it by Sunbeam and Arthur Andersen - a fact that MS & Co.

regularly publicized through disclaimer statements. MS & Co. lacks suffrcient knowledge or

information to form a belief as to the truth of any remaining allegations contained in Paragraph

55 and consequently denies them.

56. MS & Co. denies the allegations contained in Paragraph 56.

57. MS & Co. admits that it received a facsimile schedule regarding Sunbeam's

finances on or about March 18, 1998. MS & Co. lacks sufficient knowledge or information to

form a belief as to the truth of the allegations contained in Paragraph 57 and consequently denies

them.

58. MS & Co. admits that on or about March 18, 1998, it received a faxed financial

schedule which reflected that Sunbeam's January and February 1998 sales were below those of

January and February 1997. MS & Co. denies that it made assertions or otherwise disseminated

information to CPH or others that it knew to be false. MS & Co. denies any knowledge of the

fact that Sunbeam had not undergone a successful tumaround, or that Sunbeam's financial

performance had not improved in the mamer presented by Sunbeam's management and audited

financial statements. MS & Co. admits that on March 18, 1998, it leamed that Sunbeam's first

quarter 1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS
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& Co. insisted that Sunbeam issue a press release to warn the market of the softening sales'

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities.

MS & Co. denies that it had any role in the accounting judgments described in the complaint, or

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co.

denies that it owed any duties to CPH. MS & Co. lacks sufficient knowledge or information to

form a belief as to the truth of any remaining allegations contained in Paragraph 58 and

consequently denies them.

59. MS & Co. admits that on March 18, 1998, it leamed that Sunbeam's first quarter

1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS & Co.

insisted that Sunbeam issue a press release to wam the market of the softening sales.

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur

Andersen. MS & Co. performed all of its obligations as an underwriter of Sunbeam securities.

MS & Co. denies that it had any role in the accounting judgments described in the Complaint, or

any obligations to audit or independently examine Sunbeam's accounting records. MS & Co,

denies that it owed any duties to CPH. MS & Co. denies all remaining allegations contained in

Paragraph 59.

60. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that

included language selectively quoted in Paragraph 60. MS & Co. further states that the March
I

19, 1998 press release contained the following additional statement, omitted in the Complaint:
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CautÍonary Statements - Statements contained in this press release, including
statements relating to the Company's expectations regarding anticipated
performance in the future, are "forward looking statements," as such term is
defined in the Private Securities Litigation Reform act of 1995. Actual results
could differ materially from the Company's statements in this release regarding
its expectations, goals or projected results, due to various factors, including those
set forth in the Company's Cautionary Statements contains in its Annual Report
on Form 10-K for its fiscal year ended December 31, 1997 filed with the
Securities and Exchange Commission.

(March 19, 1998 Press Release (Ex. 6).)

61. MS & Co. admits that Sunbeam issued a press release on March 19, 1998 that

included language selectively quoted in Paragraph 61. MS & Co. further states that the March

19, 1998 press release contained the following additional statement, omitted in the Complaint:

Cautionary Statements - Statements contained in this press release, including
statements relating to the Company's expectations regarding anticipated
performance in the future, are "forward looking statements," as such term is
defined in the Private Securities Litigation Reform act of 1995. Actual results
could differ materially from the Company's statements in this release regarding
its expectations, goals or projected results, due to various factors, including those
set forth in the Company's Cautionary Statements contains in its Annual Report
on Form 10-K for its fiscal year ended December 31, 1997 filed with the
Securities and Exchange Commission.

(1d.) MS & Co. denies all remaining allegations contained in Paragraph 61.

62. MS & Co. denies the allegation that it knew that the "shortfall from analysts'

estimates was . . caused by Sunbeam's acceleration of 1998 sales into the fourth quarter of

7997." MS & Co. lacks suffrcient knowledge or information to form a belief as to the truth of

any remaining allegations contained in Paragraph 62 and consequently denies them.

63, MS & Co. denies the allegations contained in Paragraph 63

64. MS & Co. specifically denies that it "knew that a full and truthful disclosure . . .

would doom the debenture offering," or that it had any knowledge that the press release was

untruthful or otherwise misleading. MS & Co, denies the allegations contained in Paragraph64.
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65. MS & Co. denies the allegations contained in Paragraph 65. To the extent that

this paragraph quotes the Merger Agreement, that document speaks for itself and contradicts the

allegations contained in the Complaint.

66. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 66 and consequently denies them'

67. MS & Co. denies the allegations contained in Paragraph6T.

68. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 68 and consequently denies them.

69. MS & Co. admits that it continued to serve as Sunbeam's investment banker, and

continued to prepare to close the debenture offering and the acquisition of Coleman, but denies

any knowledge as to the alleged falsity of the March 19, I 998 press release. MS & Co. denies

the remaining allegations contained in Paragraph 69'

70. MS & Co. admits that throughout its service to Sunbeam, MS & Co. employees,

including Tyree, spoke via telephone with representatives of Sunbeam. MS & Co. denies any

knowledge that the press release was untruthful or otherwise misleading. MS & Co. lacks

sufficient knowledge or information to form a belief as to the truth of the remaining allegations

contained in Paragraph 70 and consequently denies them'

71. MS & Co. admits that it received "comfort letters" from Arthur Andersen. MS &

Co. denies the allegation that it knew that "sunbeam's earnings for the first quarter of 1998 were

going to miss Wall Street analysts' earning expectations." MS & Co. lacks sufficient knowledge

or information to form a belief as to the truth of the remaining allegations contained in Paragraph

7I and consequently denies them.
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72. MS & Co. admits that it continued to prepare to close both the debenture offering

and the acquisition of Coleman. MS & Co. denies any allegation of its "having directly

participated in misleading CPH and other investors." MS & Co. responds that the allegation that

MS & Co. "had a duty to disclose the true facts" to CPH is a legal conclusion to which no

response is required. MS & Co. denies the remaining allegations contained in ParagraphT2.

73. MS & Co. admits that it received compensation for investment banking work

performed by MS & Co. for Sunbeam. MS & Co. denies the allegation that it facilitated

Sunbeam's fraud. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of any remaining allegations contained in Paragraph 73 and consequently denies them.

74. MS & Co. admits that on March 19, 1998, Sunbeam issued a press release which

stated that "net sales for the first quarter of 1998 may be lower than the range of Wall Street

analysts' estimates of $285 million to $295 million." MS & Co. lacks sufficient knowledge or

information to form a belief as to the truth of the remaining allegations contained in Paragraph

74 and consequently denies them.

75. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 75 and consequently denies them.

76. MS & Co. admits that it advocated issuing a press release to warn the market of

the softening sales, but denies that it represented that Sunbeam's sales would exceed analysts'

projections. MS & Co. denies the remaining allegations contained in ParagraphTí.

77. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in ParagraphTT and consequently denies them,

Count I -- Fraudulent Misrepresgntation

78, MS & Co. repeats and realleges its responses to Paragraphs I through 77 as if set

forth herein.
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79. MS & Co. denies the allegations contained in ParagraphT9.

80. MS & Co. denies the allegatíons contained in Paragraph 80'

81. MS & Co. denies the allegations contained in Paragraph 81.

82. MS & Co. denies the allegation contained in Paragraph 82.

83. MS & Co. denies the allegation contained in Paragraph 83.

Count II -- Aidine and Abettine Fraud

84. MS & Co. repeats and realleges its responses to Paragraphs I through 77 as if set

forth herein.

85. MS & Co. lacks sufficient knowledge or information to form a belief as to the

truth of the allegations contained in Paragraph 85 and consequently denies them.

86. MS & Co. denies the allegation contained in Paragraph 86,

87. MS & Co. admits that, beginning in mid-t997, MS & Co. served as an investment

banker and underwriter for Sunbeam. MS & Co. admits that it attempted to identiff a party

interested in purchasing Sunbeam, and that those efforts were ultimately unsuccessful. MS &

Co, admits that it recommended that Sunbeam's management consider acquiring other

companies instead and suggested, as is common in corporate mergers and acquisitions, that

Sunbeam consider using Sunbeam stock as part of the consideration for such an acquisition. MS

& Co. denies that it had any knowledge as to the accuracy of the value of Sunbeam's stock, or

that MS & Co. knew (or even suspected) that the value of Sunbeam's stock had been

"fraudulently infl ated. "

MS & Co. admits that it facilitated communications between Sunbeam and

Coleman, but denies that it in any way "persuaded" CPH to sell its interest in Coleman.
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MS & Co. admits that on March 18, 1998, it learned that Sunbeam's first quarter

1998 sales were "soft." Sunbeam insisted that its sales would meet expectations, but MS & Co.

insisted that Sunbeam issue a press release to warn the market of the softening sales.

Additionally, MS & Co. received two "comfort letters" from Sunbeam's auditors, Arthur

Andersen. MS & Ço. performed all of its obligations as an underwriter of Sunbeam securities.

MS & Co. admits that the convertible debentures were presented to potential

investors at a series of "road show" meetings and conference calls. MS & Co. admits that it

reviewed and commented on the offering memorandum and other materials used to present the

debentures to potential investors, MS & Co. denies the remaining allegations contained in

Paragraph 87.

88. MS & Co. denies the allegations contained in Paragraph 88'

Count III.-- Conspiracv

89, MS & Co. repeats and realleges its responses to Paragraphs 1 through 77 as if set

forth herein.

90. MS & Co. denies the allegations contained in Paragraph 90.

91. MS & Co. admits that it served as a financial advisor to Sunbeam and an

underwriter of Sunbeam securities, but denies that it in any way committed "overt acts in

furtherance of a conspiracy." MS & Co. denies that it performed an independent financial

analysis of Sunbeam; to the contrary, MS & Co. informed CPH that it was relying solely on

financial data and information provided to it by Sunbeam and Arthur Andersen. MS & Co.

admits that it underwrote the $750 million convertible debenture offering. MS & Co. denies the

remaining allegations contained in Paragraph 91.

92. MS & Co. denies the allegations contained in Paragraph9Z.
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Count IV :- Neeligent Misrepresentation

93. MS & Co. repeats and realleges its responses to Paragraphs I through 77 as if set

forth herein

94. MS & Co. admits that it served as a financial advisor to Sunbeam and an

underwriter of Sunbeam securities. MS & Co. responds that the allegations contained in

paragraph 94 constitute legal conclusions to which no response is required, Altematively, MS &

Co. denies the remaining allegations contained in Paragraph94.

95. MS & Co. denies the allegations contained in Paragraph 95.

96. MS & Co. denies the allegations contained in Paragraph96.

DEFENSES AND AFFIRMÁ.TIVE DEFENSES

ln addition to the foregoing responses, MS & Co. asserts the following defenses

and affirmative defenses to the claims stated in CPH's Complaint. MS & Co. does not assume

the burden of proof on these defenses when the substantive law provides otherwise.

First Defense

CPH's alleged claims must be dismissed on forum non conveniens gtounds

pursuant to Florida Rule of Civil Procedure 1.061(a)'

Second Defense

CPH's alleged claims are barred, in whole or in part, for failure t'o state a cause of

action.

First Affirmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of waiver, ln

particular, CPH contractually waived its alleged claims when it agreed in Section 12.5 of the

Merger Agreement and Section 10.4 of the Company Merger Agreement that the Agreements

contained the entire agreement and understanding between CPH and Sunbeam and that the
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provisions of the Agreements superseded "all prior agreements and understandings, oral or

written" with respect to the subject of the Agreements. (Merger Agmt. $ 12.5; see Company

Merger Agnt. $ 10.4.)

Additionatly, CPH waived its alleged claims when CPH failed to exercise its contractual

rights under the Merger Agreement and Company Merger Agreement to examine Sunbeam's

books, records, and facilities and then failed to invoke the "material adverse effect" clause of the

Merger Agreement. CPH failed to make a reasonable inquiry into information concerning

Sunbeam's financial statements, results of operations, projections, facilities, and business plans

(hereinafter "sunbeam Information") after signing the Merger Agreement and Company Merger

Agreement, after Sunbeam issued its March 19, 1998 press release, and before CPH accepted

over 14 million shares of Sunbeam common stock as partial consideration fÖr the sale of its

interest in Coleman. CPH then failed to invoke Section 8.2(c) of the Merger Agteement, a

remedy available solely to CPH, thereby permitting the transaction to close and waiving its

alleged claims.

Second AffTrmative Defense

CPH's alleged claims are barred, in whole or in part, by the doctrine of estoppel.

In particular, CPH, is estopped from asserting its claim for the following reasons.

(a) By virtue of the customs and practices in the New York fina¡rcial markets

observed in connection with the negotiation of mergers and acquisitions among sophisticated

parties, CPH as an affiliate of MAFCO, understood and agreed that MS & Co., as Sunbeam's

investment banker, did not make any representations or warranties to CPH about the accuracy or

completeness of the Sunbeam Information supplied to CPH. CPH further understood and agreed

MS & Co. would not have any liability to CPH by reason of CPH's use of the Sunbeam

Information that MS & Co. provided to CPH. MS & Co. relied upon CPH's understanding and
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agreement to the customs and practices in the New York financial markets when MS &Co.

provided Sunbeam Information to CPH. CPH is now estopped from claiming to have relied

upon Sunbeam lnformation that MS & Co. supplied to CPH'

(b) By virtue of a letter agreement with Sunbeam dated February 23, 1998, and

acknowledged in the Merger and Company Merger Agreements (Merger Agnt' $$ 6'7, 11.2

12.5; Company Merger Agmt. $$ 7.2, 9.2 I0.4), CPH, as an affiliate of Coleman, agreed that

Sunbeam and its representatives, including MS & Co., did not make any representations or

warranties about the accuracy or completeness of the information that they supplied to CPH.

CPH further agreed that Sunbeam and its representatives, including MS & Co., would not have

any iiability to CPH by virtue of CPH's use of the information that they provided to CPH. MS &

Co. relied upon CPH's agreement when it provided Sunbeam Information to CPH, and CPH is

estopped from now claiming to have relied upon information supplied to CPH outside of Merger

Agreement or the Company Merger Agreement

(c) By virtue of Section 72.5 of the Merger Agteement and Section 10.4 of the

Company Merger Agreement, CPH agreed that the Merger Agreement and the Company Merger

Agreement contained the entire agreement and understanding between CPH and Sunbeam and

that the provisions of the Agreements superseded "all prior agreements and understandings, oral

or written" with respect to the subject of the Agreements. (Merger Agnt. $ 12.5; søe Company

Merger Agmt. $ 10.4.) MS & Co. relied upon CPH's agreement when MS & Co, provided

Sunbeam lnformation to CPH, and CPH is estopped from now claiming to have relied upon

information supplied to CPH outside of the Agreements.

(d) CPH bargained for and received access to Sunbeam lnformation pursuant to

Section 6,7 of the Merger Agreement and to Sections 7.2 and 7.3 of the Company Merger
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Agreement. When MS & Co. provided Sunbeam Information to CPH, MS & Co. relied upon

CPH's contractual undertaking and ability to verify independently all statements that MS & Co.

or Sunbeam made to CPH. CPH is estopped from now clairning to have relied upon inforrnation

supplied to CPH by MS & Co. or Sunbeam whçn CPH, a sophisticated party, had equal access to

Sunbeam lnformation and equal ability to evaluate Sunbeam lnformation.

(e) CPH held itself out to be and is a commercially and financially sophisticated

paÍy, capable of protecting its own interests. MS & Co. relied upon these representations when

it provided Sunbeam Information to CPH, and CPH is estopped from now disclaiming these

representations.

(Ð CPH represented to Sunbeam and MS & Co. that it had retained and would rely

upon its own sophisticated advisors, including an investment banker and a law firm capable of

protecting CPH's interests. CPH and its advisors represented that they were doing their own due

diligence on CPH's behalf through the meetings and information that they requested from

Sunbeam and its advisors. MS & Co. relied upon these representations when it provided

Sunbeam Information to CPH, and CPH is estopped from now disclaiming these representations.

Third Affirmative Defeqse

To the extent that CPH sustained any cognízable damages, the damages claimed

by CPH were the result, in whole or in part, of CPH's failure to mitigate its damages. In

particular, CPH investigated but failed to pursue reasonable available measures to hedge its

position with regard to its ownership of Sunbeam stock. Had CPH implemented the potential

hedges available, CPH would not have suffered the loss of the value of Sunbeam stock that

occurred during and after June of 1998. In addition, CPH failed to mitigate its damages when it

chose to install its own executives at Sunbeam and to accept warrants from Sunbeam to settle its

alleged claims against Sunbeam. CPH chose to keep and indeed increase its holdings in
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Sunbeam, taking its chances that Sunbeam stock would increase in value, rather than selling its

Sunbeam stock and reasonably limiting its losses.

Fourth AffirmatÍve Defense

Any future claim by CPH for punitive damages is barred, in whole or in part,

because (i) MS & Co. did not engage in intentional misconduct; (ii) the allegedly tortuous

conduct is not gross, wanton, willful, reckless or otherwise morally culpable; and (iii) the alleged

conduct was not part of a pattem directed at the public generally.

Fiftþ AffTrmatiYe Defense

To the extent that CPH sustained any cognizable damages, the damages claimed

by CPH were the result, in whole or in part, of the comparative negligence, fault or culpable

conduct of CPH (including its parent corporations and its direct or indirect wholly and majority

owned subsidiaries) at the times and places set forth in the Complaint. As a result thereot MS &

Co. is entitled to have its liability to CPH, if any, reduced pursuant to N.Y. C.P.L.R. $ 1411 and

Florida Statute $ 768.81. In particular, fault should be apportioned to CPH for its negligence or

fault in failing to request, review or make use of available Sunbeam Information, The

negligence of CPH, itself or by or through its agents and advisors, caused or contributed to

CPH's damages in the following ways:

(a) CPH was negligent in failing to make a reasonable independent inquiry into

Sunbeam Information including but not limited to failure to request access to Sunbeam's books

and records, beþre agreeing to accept over 14 million shares of Sunbeam common stock as

partial consideration for the sale of its interest in Coleman and signing the Merger Agreement,

and directing the signing of the Company Merger Agreement.

(b) CPH was negligent in failing to make a reasonable inquiry into the Sunbeam

lnformation available to CPH after signtng the Merger Agteement and Company Merger
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Agreement, including but not limited to information available pursuant to Section 6.7 of the

Merger Agreement and to Sections 7.2 and 7.3 of the Company Merger Agreement, and beþre

CPH accepted over i4 miilion shares of Sunbeam common stock as pariial consideration for the

sale of its interest in Coleman.

(c) CPH was negligent in failing to make a reasonable inquiry into Sunbeam

Information after Sunbeam issued its March 19, 1998 press release and beþre CPH accepted

over 14 million shares of Sunbeam common stock as partial consideration for the sale of its

interest in Coleman.

(d) CPH was negligent in failing to make a reasonable inquiry concerning the

existence or absence of a "material adverse effect" as defined in the Merger Agreement and the

Company Merger Agreement beþre the closing of the Merger Agreement at which time CPH

accepted over 14 million shares of Sunbeam common stock as partial consideration for the sale

of its interest in Coleman.

(e) CPH was negligent in failing to make use of the means available to CPH to

investigate or confïrm statements about Sunbeam Information made to CPH by Sunbeam or MS

& Co, during late 1997 and the first quarter of 1998 before CPH accepted over 14 million shares

of Sunbeam coÍrmon stock as partial consideration for the sale of its interest in Coleman.

Sixth Affirmative Defense

To the extent that CPH sustained any cognizable damages, the damages claimed

by CPH were the result, in whole or in part, of the negligence or fault of one or more third parties

for whom MS & Co. bears no responsibility and over whom MS & Co. had no dominion,

authority, or control. As a result thereof, MS & Co. is entitled to have its liability to CPH, if any,

reduced pursuant to N,Y, Gen. Oblig. $ 15-108 or Florida Statute $ 768.81. More specifically,

fault should be apportioned to Sunbeam and its subsidiaries and successors in interest
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(collectively "Sunbeam") for its negligence or fault in preparing and providing Sunbeam

lnformation to CPH, MS & Co, and third parties, and its negligence in making disclosures

required by federal securities laws. Sunbeam's negligence caused or contributed to CPH's

damages in the following ways:

(a) Federal laws and regulations imposed upon Sunbeam, a publicly held company, a

duty to prepare and publicly file financial statements that present fairly, in all material respects,

the consolidated financial condition of Sunbeam. Sunbeam negligently breached that duty when

it filed inaccurate or incomplete financial statements for 1996, 1997, and the first quarter of

1998.

(b) Beginning in the fall of 1997 Sunbeam engaged MS & Co, to serye as its

investment banker. As a result of this engagement, MS & Co. acted as an advisor to Sunbeam in

çertain aspects of Sunbeam's acquisition of Coleman and two other companies. Sunbeam later

engaged MS & Co. to purchase for resale ("underwrite") $2,014,000,000 face value of Sunbeam

Zero Coupon Convertible Senior Subordinated Debentures, which were issued by Sunbeam in

March of 1998. As part of its activities as an investment banker and an underwriter, MS & Co.

made inquiries of Sunbeam concerning Sunbeam Information. Sunbeam had a duty to provide

MS & Co, with true and accurate Sunbeam Information. ln response to MS & Co,'s inquiries

and on its own initiative, Sunbeam provided MS & Co. with Sunbeam Information that Sunbeam

knew or should have known, in the exercise of reasonablç care was inaccurate or incomplete.

Sunbeam provided such Sunbeam lnformation, including but not limited to the publicly filed

financial statements identified in subparagraph (a), to MS & Co. with the knowledge and

understanding that MS & Co. would provide such Sunbeam Information to third parties,
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including CPH. Sunbeam failed to use reasonable care in providing MS & Co. with truthful and

accurate Sunbeam Information.

(c) On March 18, 1998, MS &, Co. made inquiries of Sunbeam concerning

Sunbeam's sales to date and total projected sales for the first quarter of 1998. ln response to MS

& Co.'s inquires, Sunbeam provided Sunbeam lnformation concerning its first quarter 1998 sales

which, in the exercise of reasonable care, Sunbeam knew or should have known was incorrect.

Sunbeam failed to use reasonable care in providing MS & Co. with truthful and accurate

Sunbeam Information.

(d) During the course of Sunbeam's negotiations with CPH, Sunbeam provided CPH

with Sunbeam lnformation, which, in the exercise of reasonable care, Sunbeam knew or should

have known was incorrect, Sunbeam failed to use reasonable care in providing CPH with

truthful and accurate Sunbeam lnformation.

(e) ln June of 1998, a special committee of Sunbeam's board of directors engaged in

an investigation of Sunbeam lnformation for L996, 1997, and the first quarter of 1998, As a

result of this investigation, Sunbeam determined and announced publicly that it would be

required to amend its publicly filed financial statements for 1996,1997 and the first quarter of

1998. Through these restatements Sunbeam acknowledged in October of 1998 that the Sunbeam

Information that it had provided to MS & Co., to CPH, and to the public was inaccurate and

incomplete,

(Ð Sunbeam's negligence in preparing, filing, and providing inaçcurate and

incomplete Sunbeam lnformation as aforesaid is the sole proximate cause of CPH's damages.
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Seventh Affirm?tiye Defense

Eishth AffÏrmative Defense

MS & Co. is entitled to a set-off for any settlement by any party or non-party to

CPH for any claim arising out of the transactions that are the subject of the Complaint pursuant

to N.Y. Gen. Oblig. $ 15-103 or Florida Statutes $ 46.015, 768.31and 768.041. The basis for

such set-off is set forth fully in these Affirmative Defenses. In particular, MS & Co. is entitled

to a set-off as a result of the settlement between CPH and Sunbeam dated August 12, 1998 (Ex.

7) and the settlement between CPH and Arthur Andersen dated October t0,2002 (see Dec. 4,

2003 Order on Defendant's Motion to Compel Production of Settlement Agreement).

WHEREFORE, MS & Co. denies that CPH is entitled to any relief whatsoever,

and to the extent that CPH should recover any damage award, that award should be offset by

CPH's failure to take appropriate steps to mitigate its damages, CPH's own negligence, the

comparative fault of third parties, and the settlements that CPH has already received. MS & Co.

respectfully requests that the Court enter judgment for MS & Co. dismissing the complaint with

prejudice, and grant such other and further relief as may be just and proper'

****ìk
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AGREEMENT AND PLAN OF IVfERGER

AGREEMENT AND PLAN OF MERGER (rhis "ôgl"em"û"), dared as of Feb-
nnry 27. 1998, among Sunbeam Corporation, a Delaware corporadon ("Laser"), Laser Acquisi-
tion Corp.. a Delawa¡e corporation and a wholly owned subsidiary of Laser Mereer
Sub"), Coleman (Parent) Holdings Inc., a Delaware corporation ("!gg$l&.!dif¡gl), and CLN
Holdings Inc. ("Helg¡ngp"), a Delaware corporation and a whol ly owned subsidiar.v of Pa¡ent
Holdings.

WHEREAS, the Boards of Directors of Læer, Laser Merger Sub, pa¡ent Holdings
and Holdings deem it advisable and in the best intercsts of their respective srockhoiders thar La.
ser Merger Sub mérge with and into Holdings (the "HoldingsMerger"), *¿ juch Boa¡ds of Di-
rectors have approved the Holdings Merger upon the terms and conditions set forth herein;

WHEREAS, Parent Holdings, as the sole stockholder of Holdings, and Laser, as
the sole stockholder of Laser Merger Sub, úave approved tt i, agr..*ent and the transactions
contemplated hereby;

V/HEREAS, at the Closing (æ hereinafter defïned), I;aser and Parent Holdings
shall enter into a registration rights agreement (the "Regisrration Rights Agreemen!") relating to
the registration of the Laser Shares (as hereinafter definedjissuaUt"iãTarentfiiã¡ngs in the
Holdings Merger, in the form of Exhibit A hereto;

WHEREAS, for United States federal income tax purposes, it is intendeä that the
Holdings Merger provided for herein shall qualify as a reorgani=t¡on within the mea¡ing of
Section 368(a) of the Internal Revenue Code of 1986, as amended (the "Code"), and thaithis
Agreement shallconstitute a plan of reorganization; and

WHEREAS, Laser, Laser Merger Sub and Holdings desire to make certain repre-
sentations, warranties, covenants and agreements in connection with the Holdíngs Merger and
also to prescribe certain conditions to the Holdings Merger.

NOW, THEREFORE, in considerarion of the foregoing and the respecrive repre-
sentations' warranties, covenants and agreements set forth herein,.the larties hereto agree as fol-
lows:

ARTICI.E I

DEF ONS AND TERMS

Section I .1. Certain Definitions. As used in this Agreement, the following
terms shall have the *.uningsffirenced berow:

".1998 Notes" shall have the meaning set forth in section 4.4(a) hereof.
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"Affiliqtt" shall mean, as lo 
-any 

Person (as hereinafter defined), any other personwhich, directly ffiãiã.tty, ù i".;;;l ofl is conrr"ilJbt, ;, is under.o*oo.unrroi with,such Person' The term "cont ol" (including, with correlative meanings, the tern¡s-,.õqoq,glÞJ,,and "under common cq,'tror wih"), as appiied to any person, means the possessioniirect or in-direct' of the power to direct or cause thè àirecdon .r m" i*räemenr and policies of such per. 
.son' wherher through the ownership of voting securiries r;"ìi;; o*,ns¡5¡¡, ¡*erest. b¡; conrracror othenvise v r"¡v'ù't¡P ¡¡¡(çr9st. o:

"Affiügle Agtttmtnts" shall have the meaning ser forth in section 4.10 hereof.

"Agrqemen!" shall mean this Agreement, as the same may be amended or ru;plemented from time io time in accordance witî tr,.i.*, tir.i.
"Bus!!g!r DaY" shall mean any day other than a saturday, a sunday or a day on :

iå::: 
banks in'*ryf * i;;k ;;utúo¡i.¿ il¡ril; by raí 

", 
...*it.'öd., ¡o

"cash Pavment" shall huu. rt" meaning set forth in section 3.1(a) heriof.
'certifìcate of Incorporation" shall have the meaning set fonh in secrion 2.4hereof. æ

:çtn¡nt"t" "rv*ffI" shall have the meaning set forth in section 2.3 hereof.
' "Çi.gd!g" shall mean the closing of the transactions conremplated by this Agree-rnent. as provided for in Section 2.2 hereof.

"crosing Date" shail have rhe meaning set forth in section 2.2 hereor.
''code" shat have the meaning set forrh in the recitars hereof..

I

"com.punr" shall mean The coreman company, [nc., a Derawar..orpooiion.

"companv commolrgb" shat mean the common stock, par varue $.0r pershare, of the Coffiy. n stock' par value $.01

theCompan'"ffiffi.'shallmeantheconsummationofthemergercontemplatedby

"companzì4etger Agreement" shnil mern rh¡ Á ã----^-¡ ^-r ñr-
am o ns L ase r, "ffi ;'.i$' iïfl ;:îiåî:i:ll -o pran o f Merger

^-^^- ^ r . . "Çgmbe,titio¡l.Laivq" shalr mean foreign statutes, rures, regurations, orders, de-crees' administrative 
"n¿iuãäiãoctrines, and otheiforeigilu*r',¡u, are dpsigned or intended

li3lii,?ÏåîiT:JJå:iïlïîå:'::"' hu"i;; the purpose oî.ri..ior*onoioiiälì"f r.,,."ing

-2-
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'Confidentiality Agregmgnr" shall have rhe meaning set forth in Section 6,7hereof. -- -

"Consenll" shall mean any consent, approval. waiver. aurhorization or permit of.
or to make any filing with or notification tol any Govern¡nenral Entiry or third party.

"Contract" shall mean any note, bond, mortgage, indenture, license. contracl. or
other agreem"nrìiffi instrumenr or oiligation

it Suisse Boston" shall mean Credit Suisse First Bosron

¡
I

Co'fporation,
the Company's financial advisor.

"Damages" shallhave the meaning set forth in section t0,l(a) hereofi

"DGfr" shall mean the General Corporation Law of the State of Detaware.

"E*g!*e." is!" shall mean the securities Exchange Act of 1934, as amended.

"Filed Holdings sEC Re-po¡ts"shall have thc meaning set forth in section 4.7(b)

"Filed Worldwide SEC shall have the meaning set forth in Section

hereof.

4.7(b).

¡'GAAP-" 
shalI mean United SÞtes generally accepted accounting principles andpracrices in eff.cffi rime to rime, consisñj,;pplü:r 

-vYYr¡r

"Çoyemlnenlal Entity" shall mean any courç a¡bitral tribunal, administrative
agenc-v or commission or other governmental or regutatory authority or agency.

"Holdings" shall have the meaning set forth in the recirals hereof.

Holdings.
"Holdings common stock" shall mean the common stock, par value $ 1.00, of

^.^rL.'-^,,,_-W''shallmeanthedisclosureschedulebeingdeliv.ereo Þy rlordings concurrently with the exccution of this Agreement.

"Holdiqes Eff..tiy. 'shall have the meaning set fonh in Section 2.3 hereof.

, ¡ . 
"Ho=l4ings Yuletial " shall mean.a material adverse effect on the

bus¡ness, results of operation or frnancial condition of Holdings and is subsidia¡ies, taken as awhole.

"HoldngE.l{gltrI" shall have the meaning set forth in the recitals hereof.

. "Holdings SEC RepoJts" shall have the meaning set forth in Secrion 4.7(a) hereof.

È
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"!þ.!d!gË-!!qt.q" shall have the meaning ser forth in Secrion a.2g).

"FIS-R Ag" shall'mean the Hart-Scon-Rodino Antirust lmprovements Acr of
1976. as amended.

- "lndçÞtedness" ofany Person at any date shall include (a) all indebredness ofsuch
Person for borrowed money or for thc defened purchase price of propeny"rl.*¡..rToL., ,t 

"ncunent trade liabilities incuned in the ordinary course oflusiness and pãyable ¡n ..roì¿ä.."-"
with.customary practices), (b) any other indebtedness of su_cþ p-eryon t¡ai¡s evidenced by a nore,bond, debenture or similar instrumenl (c) all obligations of sich p.;;i;,.rp..i'oiì.l..pr*..,
issued or created for the account of such Person, (a¡ at ti.uiiities secured by *y Lien (as herein-after defined) on any 

Pt?ryry owned by such p"rsón .u.n ,t ougl such person has not assumed
or otherwise become liable for the payment thereof, and (e) dl Jirecr ot ¡noii".iõ*äi* or
any of the foregoing for the benefit of another person.

"lndemnifuing Partv" shall have the meaning ser forth in Section 9.2(c) hereof.

"lndenturc" lhall mean the lndenture between Holdings, as successor to Coleman
Escrow corp., uffiT*st Nationat Association d;;¡ M;;;ò, rnnt rerating to rhe Notes,

'"lRS- 
shalt mean the Internal Revenue Service of the United States.

"Laser" shall have the meanirig set forth in the recitals hereof.

"II cor*ro' sqg.k" ,n"t mean rhe common srock, par varue $.01 per share,of Laser.

"Lasel Designees" shall have the meaning set forth in Section g.3(d) hereof.

"Laser Group" shall have the meaning set forth in Section l0.l(a) hereof.

, -"Laser.Mgteril¡l 
Adyer,se Effect,, shall rnean a ma¡erial adverse effect on the busi_

ness' results ot-operation or financial c-ondition of Laser and its subsidiaries, taken as a whole.

"Lqser Merger Sub" shall have the meaning set forth in the recitals hereof.

"Laser 
Y"te"t S"b C"-t"" S " shall mean cornmon stock, par value $.01 pershare,oflaserM@suu. .

hereof
"Larer shures" shall have the meaníng set forth in the fìrst clause of section 3.1

"Laws" shall mean any federal, state, local or foreign law, statute, ordinance, nrle,
regulation. ordeffigment or decree, adminisrrarive order o, ¿.rä, ã¿åi"ri*i¡".îi,à¡.¡.1
decision, and any other executive or legislative proclamation.

-4-
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' "Liens" shall mean any lien, security interest, mortgage, pledge, charge or simila¡encumbrance, '¡'rv¿eJt' ¡'¡

"LYoNs" shall mean the Liquid Yield optionrM Nores due 2013 of worldwide.

"LYol'{'-E..r9* Furyl" shalt.mean the funds held in the escrow 
"..ornt .r,ub-I ished i n .onn..ìñîäññrffi!î on an¿ exctrange oiü"'i voNr.

"Mttl 
PtTPg,Ngtq" shall mean the demand nore issued by an AffÌliate of par-entHoldings.unãt'-fltywGiõonthedatehereof,¡n.o*".rion*¡tr,tr,"_iiîii*ingn,.

rangement among certain Afflliates of pa¡ent Holdings. s.v ¡s

" "Mergqr consideration" shall have the meaning set forth in section 3.1(aX¡)hereof-

cial advisor. 
''Morean Stg!]9l" shatl mean Morgan Stanley & Co. lncorporated, Laser,s linan_

- "Notes" shall mean the senior secured First Priority Discount Notes due 2001,Senior secured @a Priority oir."*r Ñotes due 2001, s;;l;; secured First priority DiscountExchange Notes due 2001; and senior Secured second nri"Jryói*ount Exchange Notes due2001 of Holdings, as successor to Coleman Escrow Corp,

"NYSE,, shall mean the New york Stock Exchange, Inc.

"Parent Holdings" shall have the meaning set forth in the recitals hereof.

"Person" shall mean an individual, a corporation, a partnership, ar¡ association, atrust or other enffir organization.

"Ptt-c-!g$ng Petiotl" shall mean.any taxable year or period that ends on or beforethe closing outtiÑñffi,o öi*¿¿le Ppriod, the portion of such straddre perioddeemed ¡o end on and incrude ihe closing oate. 
r¡vr¡ v! ùuç¡r ùtrass¡e r

"Post'Çlg!¡lE Perio4" shall T.T aly axable year or period that hgins añer theClosingDuæ*ffiyi-i'"¿¿r.Period,theportionofsuchStraddlePeriod
deemed to begin afrer the Closing Dåte.

l'Registratio{¡ Rights AgreemenJ" shall have rhe meaning set forth in the recitalshgrgof. ..-, v s.v ¡¡¡w

"tEq" shall mean the Securities and Exchange comrnission.

"s.."¡,ls¡.¿g3" shall mean the securities Act of 1933, as amended.

"straddle Period" shall mean any taxable yea¡ or period beginning before ar¡dending after the õffifbãã-

',

MORGAN STANLEY CONFIDENTTAL ooo795516dv-001217



'@," shall mean, with respect to any party, any corporarion or other or.
ganization. whether incorporated or unincorpor"¡.¿, qf rvhich (i) such party or any orher subsidi-
ary of such pafl.y is a generai panner or (ii) at least 50% of the secu¡ities or other inrerests having
by their terms ordinary voting power to elect a majority of the Board of Directors or orhers per-
forming similar functions with respect to such corporation or other organization or at least 50%
of the vatue of the outstanding eqirity is directly or indirectly owned or controlled b¡, such parry
or by an¡' one or more of its subsidiaries. or by such party and one or more of its suúsidiarics.

"surviving Corporation" shall have the meaning set forth in Section 2.1 hereof.

"Tax" (and, with correlative meaning, "þ" and..Taxable,) shall mean:

ceipts, windfar p,Jll;,,iJ,fi:::J;ü:'å:î:,11,ïiij;::ï::::::ä?fl:ïJ,îllïlî
chise. employment, payroll, withholding, alternative or add-on minimum, ad valorem,
transfer, stamp, or environmental tax, or any other tax, custom, duty, govemmenral fee or
other like assessment or chæge of any kind whasocver, together with any intèrest or pen-
alty, addition to tax or additional arnount imposed by any Govern¡nental 

-Entity; 
and .

(ii) any liability for the payment of amounts with respect ro payments
of a type described in clause (i) as a result of being a member of an afTiüãted, consoli-
dated, combined or Yituty group, or as a result of any obligation under any Ta.x Sharing
Arrangement or Tar< indemnity arrangemen

"Jax Claim" shall have the meaning set forth in Section 9.3(b) hereof.

"ISLPro$!4ilg" shall have the meaning set forth in Section 9.3(a) hereof.

'Taë,Be,turn" shall mean any return, report or statement required to be fited wirh
respect to any Ta,x (includip 

PJi anachments thereto), inctuding, withour limitation, any infor-
mation return. claim for refunê, arnended return or declaration olestimoted Tax.

"Tax Sharing Anangemenl" shall
rangement for the allocation or payment of Tax I
spect to a consolidated, combined or unitary Tax

"Terminat¡gn Da!g" shall'have the meaning set forth in Section I Ll(b) hereof.

"Thi.d-Ptrty C!ui¡r,¡s" shall have the meaning ser forth in Section 10.2 hereof.

"&nsfer" shall have the meaning set forth ín Section 7. r hereof.

"Treasur-v Regglatio!:" shall mean the regulations promutgated by the Treasgry
Departmenr wir@cr to the Code.

"Worldwide" shall mean Coleman Worldwide Corporation, a Delaware corpora-
tion and 

" 
*hoilffiÑbsidiary of Holdings.

mean any wrinen o¡ unwrinen agreement or ar-
iabilities or payment for Ta,r benefirs with re-
Retum.

-6-
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'Worldwide Common Stock" shall mean the common stock, par value $1.00 pershare.ofv/o¿dffi

hereof.
"world*ide sEC Repo[ts" shall have the meaning set forrh in section 4,7(b)

"Worldrvidg 
$har,es" shall have the meaning set forrh in Section 4.2(b),

Section 1.2. Other Terms. Other tenns may be defined elsewhere in rhe text of
this Agreement and¡ unless otiñiiõiffiated, shall have such meaning throughout rtris eliue-

ARTICLE II

THE HOLDINGS MERGER

Section 2..1- Tl¡e Hgldines N,fgreer. Upon O" rerms and subject to the condi-
tions set folh herein, and in accordancè *itti ttrãõ-CCL, at the Holdings Effective Time (as de-
fined in Section 2.3 hereoQ, Laser Merger Sub shall be merged with anld into Holdintr.- fof-
lowing the Holdings Effective Time, Holdings shall continui as the iurviving corporãtion (the
"?uryjulne coteor.ti*"), ând the separate corporare exisrence of Laser tuferier siu tr,"lt ce¿$e.
The Floldings Merger shall have rhe effects set forth in section 259 of the occr.

-7-

Section 2'2' qlgstng, The closing of the Holdings Merger (the "Cþsing.) wilt
take place ar 10:00 a.m. on a date to be specifred by the parties (tÈé "Ctos¡ne patjt;ñïlh
(subject to satisfaction or waiver of the conditions set forth in enicle@äT. no later than
thê thirdNYSE trading day after satisfaction or waiver of the conditions set forth in Section E.l,
at the offices of skadden, Arps, slate, Meagher & FIom Lr ,p, g l 9 Third Avenue, New york.
New York 10022. unless anothei time, date or ptace is agreed to in wriring by the panie, h"rr,o.

section 2.3. Effecrive Ti*" ¡!lheËq!d!ng! Mergg¡. The Hordings MergershallbecomeeffectiveontheIyexecutedcertifìcateof
merger (th. ".Cegifì.a!g-9.[Mg$g") is duly filed with the Seiretary of State of the State of
Delaware. The Certifìcate of Merger shall be filed as soon as practicable on or añer the Closing
Da¡e' when used in thís Agreement, the te¡nr'lïloldings Eff";tire Tþs" shall mean the.dare and
time on which thc Certificate of Merger is.so filã--- 

i' Section 2.4. CertÍfìcate of lncolporation. From and afrer the Hotdings EffectiveTime,thecertificateofin'o'p@ctattheHoldingsEffectiveTime(the
' -Certifiç.ate of tPcgrporatiq¡l') shall be the certiircate of incorporation of thi Sumiving Corpora-
tion until amended as provided by the DGCL and the Certificåte of tncorporation.

Section_2.S. Bv-Laws. From and after rhe Holdings Effective Time, the by-
laws of Lasei Merger Sub as iffit the Holdings Effective Time shall be the by.laws of the
Surviving Corporation until amended as provided by the DGCL, the Certificate of incorporation
of the Surviving Corporation and rhe terms thereof.
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Section 2'6. Directors' The directors of Laser Merger Sub at the Holdings Ef-
fective Time shall bc the initiãIã'iffis of the Surviving Corporarion and shallhold offÌce from
the Holdings Effective Time until their respective successors are duly elec¡ed o. rppoinì.ã *ã"""
qualify in the manner provided in the Certificare of Incorporation and by.laws of tf,.'suruiuing
Corporarion or as otherwise provided by Law.

Section 2.7. Officers. The.officers of Laser Merger Sub at rhe Holdings Effec-tive Time shall be ¡he initial uffi¡ti,e Surviving Corporarion and shall hold offrce f;"*,h.
Holdings Effective Time until their respectives-uccessors are duly elected or up¡oini.J ana quat-
ify in the manner provided in the Certificate of lncorporation and by.laws 

"¡;Ë!;;ilg cor-
poration, or as orherwise provided by Law.

Section z'a' 
^.ttol¿inei 

MîFî,Flecfu. Norwithstanding the foregoing, ar any
time prior to the Holdings Effcctiv" rime. Hota¡rus rn¿y elect, in its soleäiscretion".ìfãn notice
to Laser, to effectuate_the Holdings Merger such that Holdings will be merged *itr¡'ânãlnto t 

"-ser Merger Sub, with Laser Merger Subas the..gu-iying Corpo+tid, foåU p"¡?r;;, i.r.*_der. [n such event, the parties hereto shall executta" 
"ppropffi;dment a,t¡, Ágr..r.n,to reflect the foregoing.

ARTICLE III

coNvERqroN oF strÂRES

Section 3.1., E-$ect on Çapital Sqock. At the Holdings Effective Time, by virtue
of rhe Holdings Merger and wirhout aiyãaioãõìñ'e part of any horãer,¡.*or,

(a) Conversion of Holdings Common Stock.

anassresare"rrof 
iì+,J3:rff 

'åîñ:iffiri:lÏ;:::;,î,îï::"ffi:::tïï:î.
Stock (the "Lasgr Shares") and (B) $ I 59,956,756 in cash, without inrerest thereon (the
"Çqsh Pavq¡ent" and, together with the Laser shares, ,h.',V@$¡d*;i;;;),

(ii) If, prior to the Holdíngs Effectiv.ïirn", Laser shall (A) pay a
dividend in, subdivide, combine into a s¡naller number of shares or issue uy rectåssinca-
tion of its shares, any shares of Laser Common Stock, the number of Laser Sharcs to be
issued pursuant to Section 3. l(a)(i) hereofshall be adjusted appropriately or (B) pay an
extraordinary dividend (other than regular quarterly dividend iayrcn,r, .o*ìsíent w¡rtr
past practice), whether in cash or property, the amourt of the öash payment shall be ad,justed appropriately, such that the uggt.gate amounr of cash, or if a aividend shall have
been paid in other Property, cash and other property, shall bc equal to that which would
have been received had the dividend been paid'following rhe uóldings Effective Time at
a time when the Laser Shares were already issued to -d-th. Cash pa ment made to pa¡-
enr Holdings.

.8.
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(iii) The shares of Holdings Common Stock converted in accordance
with paragraph (i) of this Sectíon 3.1(a) shall no longer be outstanding and shall auro- 

-

matica¡ly bc ca¡rceiied and retired and shall cease to exist, and Parent Holdings. æ the
holder thereof, shall cease to. have any rights with respect thereto, except ,trrigh, ,o ,r-
ceive the Merger Consideration.

(b) conversion of Laser @. Each share of Laser
Merger sub common iltiGiffiGtalaj.ne imrnediarely prior to the Holdings Effective
Time shall be converted into and become one fullypaid ar¡d nonassessable sha¡e orJomn,on
stock. par value S I.00 per share, of the Surviving Corporation c

(i) Elchairee q{Çgrti$cates. At the C*losing, Parenr Holdings shall .

surrender certificates representing thc Holàiffihares, and LasJi shall deliver oi."urr,o
be delivered to Parent Holdings a duly executed stock certificate or stock certificates rep-
rgsenting the Laser Shares, and the Cash Payqnent, in immediately available funds by '
wire transfer to an account specified in wilinþ by Pa¡ent Holdinjs at leasr one day jrior
to the Closing Date. [n con¡ection with thd aéUvery by Laser of-the Laser Sha¡es, iaser
shall utilize all shares of Laser Common Stoci< held by taser as treasury shæes before is-
suing any authorized but unissued shares of Laser common stock.

ARTICLE IV

REPRESENTATIONS AND WARRANTTES OF HOLDTNGS AND PARENT HOLDINGS

oldings and Parent Holdings hereby represent and warr¿nt to Laser as follows:

Section 4.1. Organization and eualification.

(a) Each of Holdings and W-orldwide is a coqporarion duly organized, validly
existing and in good standing under the laws of the State of Deúwa¡e and has thã corpoiate
power ro carr), on its business as it is now being conducted.

Section 4,2. Cao italization.

ë

(a) The authorized capiul stock of Holdings consists of 1,000 sha¡es of
Holdings common Stock (the "þ!g[¡g¡.S.hales"), all of whiJn are issued and ourstanding and
beneficialþ oT"d by Parent Hõldings. All oithe issued anci outsunding shares of Holdings
Common Stock are validly.issued, fi,rlly paid and nönassessable ud free óf preemptive rights.
Except as set fortÌ¡ above, there are no otiìer sha¡es of capital stock of Holdings isiued or ouþ
standing nor any options, wanants, subscriptions, calls, righs, convertib¡e securiries or other
agreements or com¡nitments ob-ligating Holdings to issue,-trar¡sfer, sell, redeem, repurchase or
otherwise acquire any shares of its capitar stock or securities.

(b) The authorized capital stock of V/orldwide consisrs of t,000 shares ofWorldwide Common Stock (the "Worldwide Sharçsi'), all of which are issued and outstandingandbenefìciallyownedbyuola¡nffiiallLiens,otherthantlrepledgeinconnec-

-9-
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Section 4.3 to and the Ri
Agreement. Each of Holdings and Pgrent Holdings has the æquisirc corpora¡e power and
authority to execute and deliver this Agreèment and, if a par,ty thereto, the Registration Rights
Agreement, to perform its obligations hereunder and, if a party thereto, thereunder and to con-
summate the transactions contemplated hereby and, if a parry thereto, thereby. The execuüon,
delivery and performance of this Agreement and the Registration Rights Agreement, and the
consummation of the transactions contemplated hereby and thereby, have been duly authorized
by all necessary corporale action on the part of Holdings and pa¡ent Holdings, and no other cor-
porate action on the part of Holdings or parent Holdings (including on the part of their respective
stockholders) is required te authorize the execution, delivery and performance hereof and thereof
and the consum¡nation of the tr¿rnsactions contemplated hereby and thereby. This Agreement has
been duly executed and delivered by each of Pa¡ent Holdings and Holdings and, assuming that it
constituces a valid and binding agreement of Laser and Laser Sub, constitures the valid ar¡d
binding obligarion of Parent HoldingS and Holdings enforceable against Parent Holdings and
Holdings in accordance with its terms, excePt that such enforcement may be subject to any bank-
ruptcy, insolvency, reo rganization, moratorium or other laws now orhereafter in effect rçlating
to or limiring credirors' rights generally and the remedy of specific pcrformance and injunctive
and other forms of equitable relief may be subject to equitable defenses and to the discre¡ion of
the court before which any proceedings therefor may be brought. Prior to the Holdings Eflective
Time, the Registration Righs Agreement will havc been duly executed and delivered by Parent
Holdings and. assuming that it constitutes the valid and binding agreement of Laser, will consti-
tute the valid and binding obligation of pa¡ent Holdings enforceable against Parent Holdings in
accordance with its terms, except that such enforcement may be subject to any bankruptcy, insol-
vency, reorganization, moratorium or other laws now or hereafrer in effect relating to or limiting
creditors' rights generally and the remedy of specific performance and injunctive and orher forms
of equitable relief may be subject to equitable defenses and to the discretion of the corut before
rvhich any proceedings therefor may be brought.

Section 4.4. No Business Activities of Holdines and Worldwide.

tion with the Notes' All of the issued and outstanding shares of Worldwide Common Srock are
validly issued, fully paid and nonassessable and free of preemptive righu. Except as ser forth
above, there are no other sharei of capital stock of V/orldwide issued or outstanding nor ar¡)¡ op-
tions, warrants, subscriptions, calls, rights, convertible securities or other ug..ar.ni, or com-
mitments obligating Worldwide to issue, transfer. sell, redeem, repurchase ãr otherwise acquire
any shares ofits capital srock or securities.

(a) Since its formation, Hóldings has engaged in no business activities or op-
erations. other than in connection with holding the ryorldwidã Sh*., and the stock of íts prede-
cessor corporation and in connec¡ion with rhc Senior Secured Þiscount Notes due l99g of Hold-
ings and the Series B Senior Secued Discount Notes due l99B of Holdings (collectively, the

ll-99!-LloteS) and the Notes. Holdings has no material assers other than worldwide Common
Stock, and has no liabilities other than under the Notes and orher de minimis liabilities. World.
wide is the beneficial owner of 44,067,520 shares of Company Com¡non Stock. free and clear of
all Liens, other.than rhe pledge pursuanr to rhe LyoNs anã *¡i Notes.

-10-

MORGAN STANLEY CONFIDENTIAL ooo7960
16dv-001222



(b) Since its formation. V/orldwide has engaged in no business acrivities or
operations, other tha¡r in connection with holding sha¡es of Company Common Stock and in
connection with the 1998 Notes, the Notes and the LYONs. Worldwide has no marerial assers
olher than the Company Common Stock (other than, as of the date hereof, the Mafco Demand
Note and the LYONs Escrow Fund), and has no liabilities other than under rhe LyONs, the
Notes and other de minimis liabilities. i.

-l l.-

Section 4.5. Consents and Spplova!¡-No Vlolatb. Except for applicable re-quirementsoftheHSR¡"t,thpetidånL,,.,,.andstat.
securities or blue sky Laws, no filing with, and no permit, authorization, consent or approvat of,
any Governmental Entity is necessary for the consurnmation by Parent Holdings or fidOing, oi
the transactions contemplated by this Agreement, except for such filings, p.*is, authoriäions.
c.onscnts or approvals the failuri of whiõh to be made ór obtained *out¿ no¡ individuagy or in
the aggregate (i) have a Holdings Material Adverse Effect or (ii) delay in any material ,årp.., o,
prevent the consum¡natiOn of any of the transactions contemplated by this Agreement. Eicept æ
set forth on Section 4.5 of the Holdings Disclosure Schedule, neither the exeiution and delivery'of this Agreement by Parent Holdings or Holdings, nor the consummation by parcnt Holdings lr
Holdings of the transactions contemplated hereby, nor compliance by pareni Holdings or Hold-
ings with any of the provisions hereof, will (a) conflict wirh or resuli in any breach oiany provi-
sions of the certificate of incorporation or by-laws of Fa¡ent Holdings, Hoiaings or V/orldwide;
!b)result in a violation or breach o(, or constitute (with or without due notice õr lapse of time or
both) a default (or give rise to any right of termination, cancellation or acceleration) undeç ar¡y
of the terms, conditions or provisions of any Côntract or of any license, franchise, iermit, con-
cession. certificate of authority, order, approval, apptication or registration of, from or with any
Governrnental Entity to which Parent Holdings, Holdings or woridwide is a parry or by which
any of them or any of their properties or assers may be bound; or (c) violate uny óraer,'writ. in-
junction, decree, statute, rule or regulation applicable to Holdings, Þarent Holdings or V/orldwide
or any of their properties or assets, except in the cæe of clauses (b) and (c) for viðtations,
breaches or defaults which would not individually or in the aggregate havf a Holdings Material
Adverse Effect.

Section 4.6. Ng-Ut¡gation. As of the date hereof, there is no suir, action, pro-
ceeding or investigarion pending againsr oiaffecting Holdings or worldwide.

Section 4.7. SEC Reports

(") Holdings has filed all reports, forms, registrations, schedules, starernents
and other docuínents required to be filed by it with rhe SEC since Ja¡ruary l, 1997 (rhc l.!þ,!Cjm
SEc Repoft¡'1- As of their respective dates, the Holdings SEC Reports complicd in all marerial
respects with the requirements of the Securities Act or the ExchangÇ Act, as ihr .ase may be, and
the applicable rules and regulations promulgated thereunder. Except to the extent that informa-
tion contained in any Filed Holdings SEC R.pott has been revised, amended or tup"*.a.J ty u
later Filed Holdings SEC Report, none of the Filed Holdings SEC Reporu, when filed, conrained
any untrue statement of a material fact or omitted to state any material fact required to be stated
therein or necessary to make ¡he statemenrs therein, in light ðf rhe circumstanôes under which
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they were made, not misleading, except tha¡ no representation or wana¡rty is made herein with
respect to any information relating to the Company and its subsidia¡ies. For purposes of this
Agreement, tire Hoidings SEC Reports filed and publicly available prior to the dare of ¡hjs" Agreement (as revised, amended or superseded by the Holdings SEC Reports filed and publicly
available prior to the date of this Agreement) are hereinafter refened ro as rhe ,.Filed 

Holdines
SEC Reports."

(b) 'ü/orldwide has filed all ieports, forms, registrations, schedules, staremen¡s
and other documents required to bc filed by it with the SEC sinc-e lanuary l, 1997 (the
"rVg¡ldwide $EC Reports"). As of theirrespective dates, the WorldwiUe SfC Repàrts complied
in all material respects with the requirements of the Securities Act or the Exchangä A.t, as the
case rnay be, and the applicable rules antl regulatioru promulgated thercunder. Elcepr io the ex.
tent that information contained in any Filed Worldwide SEC Report has been revised, amended
or superseded by a later Filed V/orldwide SEC Report, none of the Filed V/orldwide SEC Re-
ports, when fìled, contained any untrue stateni'ent of a material fact oromined to state a¡t/ ¡narê:
rial fact required to be stated therein or neccssa.ry to make the statements therein, in light of the
circumstances under which they were made, not misleading, except that no repres.noii* or war-
ranty is made herein with respect to any information relating to the Comp"ny 

"na 
irc subsidiaries.

For purposes of this Agreement, the Worldwide SEC Reports filed and jublicly available prior ro
th.e date of this Agreement (as amended, revised or superseded by the Worldwide SEC Repons
filed and publicly available prior to the date of this Agreement) are hereinafrer referred to as the
"Filed Worldwide SEC Repsrt5."

Section 4.8. Acquísiiign gf Shares,fÞr Investment. Parent Holdings is not äc-
quiring the Laser Sha¡es with any present intention of ¿¡str¡Uut¡ng or selling any oisuch Laser
Shares in viola¡ion of federal or state securities laws.

Section 4.9. TaxeF.

(a) Except 3s would not have a Holdings Material Adverse Effect or as set
fonh on Section 4.9 of the Holdings Disclosure Schedule:

(¡) Each of Holdíngs and worldwide (A) has filed (or there has been
filed on is behalf) with the appropriate Govern¡nenral Entities all Ta¡< Retums required to
be filed by it, and all such Tax Returns are tn¡e, correct and complete and (B) hasiaid all
Taxes due by it;

(ii) There a¡e no outsranding waivers in writing or comparable con-
sents regarding the application of any statute of limitations in respcct ofT¿xes of Hold-
ings or Worldwide;

(i¡i) There is no actiorL suit, investigation, audit, claim or assessment
pending or proposed in writing or th¡eatened in writing wirh respect to Taxes of Holdings
or Worldwide and to the best of Holdings'knowledge, no basis exists therefor;

-t2-
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(iu) There are no Liens for Ta,xes upon rhe assers of Hordings or
lVorldwide except Liens relating to cu¡ïent Taxes not yet due;

(v) All Ta,xes which Floldings or Worldwide are required by law ro
withhold or to collect for payment have been duly withheld and collecteã. and have been
paid or accnred, reserved against and entered on ih, books ofHoldings in accordance
wirh GAAP; and

(vi) No power of attorney which is currently in force has been granted
th respect to Holdings or wortdwide with respect to any maner relating to

by or wi
Taxes.

. , þ) Except as would not have a Holdings Material Adverse Efiect, Holdings
and its subsidia¡ies have previously delivered or made uuuilubl. to Laser (and its representatives¡
complere and accurate copies oft

. _ 
(Ð 

_all 
audit reports, lener ruling's, technical advice memoranda re-lating to United States federal, state, local a¡¡d foreitn Ta¡<es due frorn or with respect to

Holdings or its subsidiaries;

(ii) united states federal rax Returns 6o:the exrenr that such Ta,x
Returns relate to Holdings and irs subsidiaries), and rhose ì'",., ù.ài * i";.¡gïi* n.-
turns filed uy (9t on behalf of) Hof dings or any of ia subsidiaries (to ttt"l.*teiiiir" ,".t
Tax Retums relate to Holdings and its subsidiaries) (including, în each.*", *orkffi,
relared to such Tax Returns);

. . (iii) any closing agr€ernents entered into by Holdings or any of its
subsidiaries with any taxing authority, in each case existing on rhe date-hereofi'*ã'ì-

(iv) any Tax sharing Arrangements and ra,r indemnity'arrangements
to rvhich Holdings or any of its subsidiaries was a party at any time prior io the C-losing
Date' Holdings and its subsidiaries will deliver or make avaiiable to L*e. (and its repre-
sentativeé) all similar materials for all matters arising afrer the aurc f,"r¿ài. 

\--::- -

Section 4. ¡ 0. ' Aftiliate êereements. Section 4. I 0 of the Holdings Disclosure
schedule sets fol}¡ a tn¡e and cot¡ãitist olãiÎÇreemenrs, contracts, iu'.ngemenrs, payables,
obligations and understandings between Holdings õr *y of irs subsidiaries, on the one hand, and
l"ttnllolaig¡ o¡ any of its Afn¡liates (other ttran uotongs or its subsidiaries), on the orher
hand (the "Affiliate Agreementq").

Section 4.1 l. Brokers. No broker, investment ba¡rker or other person, other
than credit suisse Fitst Bostonffimpar¡y's financial advisor, the fees and expenses ofwhichrvill be paid b-v the Company (as reflecreå ¡n un agreement between Credit Suisse First Bosron
and the Company, a copy of which has been furnúhed to Laser), is entitled to any broker,s,
finder's or other simila¡ fee or comrnission in connection with the d;i;;J""åpi."¿ uy

.13-
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this Agreement based upon arangements made by or on behalf of the Company or any of irs Af-
filiates.

Section 4.12. LYoNs Escrow Fund. The LYoNs Escrow Fund is sufficienr to
fund the redemption' e*.h.ng"ñif,ãffiãffi zurr oitiJioNs and related expenses.

ARTICLE V

REPRESENT ATIONS AND OF LASER

Section 5.2 uthori Re to th A Each ofLaser and Lascr
Merger Sub has the corporate power and authority to execute and, deliver this Agreement and, if aparty thereto, the Registration Rights Agreement, to perform its obligations hereun{er and, if aparty' thereto, thereunder and to consummate the transactions contempl ated hereby and, ifa party
thereto, thereby. The execution, delivery and performance of this Agreement and the Registra-tion Rights Agreement, and the consummation of the transactions contemplated hereby, thereby
and by the Company Merger Agreement, have been duly authorized by all necessary corporate
action on the part of Laser and l-aser Merger Sub and no other corporate action on the part of La-
ser or Laser Merger Sub (including on the part of their respective stockholders) is regu¡ red to
authorize the execution, delivery and performance hereof or thereof and the consurnmation of the
transactions contemplated hereby and thereby. This Agreement has been du ly executed and de-livered by Laser and Laser Merger Sub and constítutes the valid and binding obligation of Laserand Laser Merger Sub, assuniing it is the valid and bind ing obligation of Parent Holdings andHoldings, enforçèable. ggainst Lascr an{ Laser Merger Sub in accordance with its terms, except
that such enforcemenl may be subject to any bankruptcy, insolvency, reorgar\ization, mora torium'or similar laws now or hereafter in effect relating to creditors, rights generally and other forms ofequitable relief may be subjecr to equitable defenses and the discretion of the court before which
any proçeedings therefore may be brought. prior to the Ho ldings Effective Time, the Registra-

-t4-

Laser hereby makes the same representations and warranties to parent Holdings
and Holdings as the representations and *arronli.g made by Laser to the company in ir," com-pany Merger Agreemen! and also represents and wa¡¡ants io parent HoldingsLãnotätng, *follows: r. ?

section 5' 1. La{er Mçr'"er sgÞ. 
las-er 

Merg-er Sub is a corporation duly organ-
ized, validly existing and in good st"nd¡ng u"der the Laws oith" stut. of Delaware. taser
Merger sub is a newly incorporated company fogred solely for purposes or.o*u*ruing,t.
transactions contemplated by this Agreement and has engaiea in no activity other than ü;vided in, or contemplated by, this Agreement._The autnJ¡ã"a capital stocË of Lasei tøerg.r suuconsists of 1.000 shares of Laser Merger sub common Stock, all of which *, 

"ui¡ãìy 
ir*.¿,fully paid and nonassessable andfreeãf preemptive rights and are owned by Laser. Except as setforth above there are no sha¡es of capirat stock 

-or 
r,qt"-r Merger Sub issued tr outstanding or anyoptions, warrants, subscription, calls, rights, convertible securities,iil;;;;;;;;;i.r*-

mitments obligating Laser Merger Sub to issue, transfer, sell, redeem, repurchase or otherwise
acquire any shares ofits capital stock or securities.
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tion Rights Agreement will have been duly executed and delivered by Laser and, æsuming thar ir
constitutes the valid and binding agreement of Parent Holdings, will constirute rhe valid and
binding obligation of Laser enforceable against Laser in accordance with its termsr except that
such enforcement may be subject to any banknrptcy, insolvency, reorganization, moratorium or
other laws now or hereafter in effec¡ relating to or limiting creditors'righs generally and the
remedy of specific performance and injunctive and orher fiorms of equiiable relief may be subjecr
to equitable defenses and to the discretion of the cou¡t before which any proceedings iherefor
may be brought.

Section5.3.Consèntsand@'Exceptforafplicablere.
quirementsoftheHSRncqtt,CompetitionLawsandstate
securities or blue sky Laws, no frling with, and no permit, authorization, consent or approval of,
any govenrnental or regulatory authority is necessary for the consummadon by Lasei L¿ L*.,
Merger Sub of the transactions contemplated by this Agreement, except for such filings, permits,
authoriz¿tions, consents or approvals the failure of which to be made ór obtained wouid not (i)
individually or in the aggregate have a Laser Material,,Adverse Effect or (ií) delay in anymaterial
respect or prevent the consummation of any of the gansactions contemplatea Uy itris Agreement.
Neither the execution and delivery of this Agreement by Laser and Laser Merglr Sub rór the
consummation by Laser and Laser Merger Sub of the transactions contemplatJd hereby, nor
compliance by Laser and Laser Merger Sub with any of the provisions hercof, will (a) conflict
with or result in any brqach of any provisions of the certificate of incorporation or by-¡¿*, of La-
ser or Laser Merger Sub; (b) result in a víolation or breach of, or.constitrrte (with or'without due
notice or lapse of time or both) a default (or live rise to any right of terminaìion, canceliàtion or
acceleration) under, any of the terns, conditions or provisions of any Contract or of any license,
franchise, permit, concession, certificate of authority, order, approval, application or registration
of, from or with any Govemmental Entity to which Laser or Laser Merger Sub is a part] or Uy
which either of them or any of their properties or.assets may be bound;-or (c) violate an! ord"r,
writ' injunction, decree, statute, rule or rcgulation applicable to Laser, Lasjr Merger Suú o, uny
oftheir properties or assets, except, in the case ofclauses (b) and (c), for violatioñs, breaches or
defaults which would not iirdividually or in the aggregate have a Laser Material Adverse Effect.

Section 5.4. Acquisltiol of SEues for Investmern. Laser is acquiring theHoldingsSharesforitsownadnotwithaviewtow¿¡d9¡
for a sale in connection with, any distribution thereof, or with *y pr.r.ot intention of distribut_
ing or selling any of such in violation of federat or srate securitiel iaws.

ARTICLE VI

COVENANTS

-l 5.

Section 6.1. Conduct of Þusiness. Except as expressly pcrmined by this
Agreement or rvith th. p.io. tñiGõGñGer, during the ieriod from rhe date of rhis
Agreement to the Holdings EfFective Time, Holdings shall and shall cause Worldwide to conduc¡
its business only in the ordinary course consistent *ith past practice, except that Holdings and
Worldwide shall be permitted (but not required) to (i) eiTect'the merger of V/orldwid" *'l,h
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Holdings, and (ii) take all action necessary in connecrion with rhe redemption or exchange of the
LYONs and payment of any ar4ounts thereunder and distribution to Pa¡ent Holdings from the
LYONs Escrow Fund of any excess thereof. Without limiting the generality of the foregoing,
and except as otherwise expressly permined by this Agreement, during the period from ihe dare
of this Agreement through the Holdings Effec¡ive Timi, Holdings shall not and shall cause
V/orldwide not to. without the prior rrwinen consent of Laser:

(a) declare, set áside or pay any dividend or orher disuiburion (whether in
cash. securities or property or any combination thereof) in rçspect of any class or ieries of is
capital stock. other than in respect of the LYONs Escrow Fund or the Mafco Demand Nore;

(b) settle. or compromise any Toc liability or agree to any adjustment of any
Tax attribute or make any election with respect to its Taxes other than in the orâinary course of
business;

(c) amend its certificate of incorporation or by_laws;

' (d) u.qüir. by merging or consolidating with, or by purchæing a substantial
portion of the assets or securities of, or by any other milrner, any corporation, partnership or
other entity:

(e) creare, incur; assume or guarantee any.lndebtedness;

(Ð except as otherwise requíred by Law or GAAP, change any of the ac-
counting or Tax principles, practices or methods used by Holdings or Worldwidi or fail to
maíntain the accounts, books and records of Holdings or Worldwide in the usual, regularand or-
dinary manner on a basis consistently applied;

(g) make any paymen¡s, loans, advances or other distributions to, or enteF into
any transaction. agreement or anangement with, any of is Affiliates, officers, directors, or '

stockholders or it or its Affiliates or Ímy associates or farnily members of any of the foregoing, or
nrake any changes in or modify any of the Affiliate Agreements, orher than in the ordinafu course
of business consistent with past practice or as required by the Afliliate Agreements, otheithan in
respect of the LYONs Escrow Fund or the Mafco Demand Note;

stock;
(h) adjust, split, cömbine, subdivide or reclassiff any shares of its capital

(i) issue, sell, deliver, trahsfer, repurchase, redeem, acquire or pledge or
author¡ze or proPose the issuance, sale, delivery, transfer, repurchase, redemption, ..qùirition o,
pledge of shares of capiul stock of any class or series, or -y securities (othir than thå LyONs)
convertible into capital stock of any class or series, or grant or cnter into any rights,'wanants,
oPtions. agreements or commitments with resp€çt to thi issuance of such capitat stock or con.
vertible securities;
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0) take any action that would make any represenration or warranty of Parent
Holdings or Hóldings contained in this Agreement untrue or inconect in any materiai respecr and
which could reasonably be expected to prevent the satisfaction of any condition to closing set
forth in A¡tícle VIII hereof or otherwise prevent or materially delay the consummarion of the
transactions contemplated by this Agreement; or.

(k) enter in¡o any agreemerit ðr öommitment to take any of the foregoing ..- '

tions.

Section 6.2. h.easonable Best Efforts.

(a) Upon the terms and subject to the conditions of this Agreemenr. each of
the parties hèreto agrees to, and Holdings agrees to cause rt/orldwide and thJCompany and its
subsidiaries tor use reasonable best efforts to take, or cause to be taken, all actions, and to do, or
cause to be done, all things necess¿¡ry, propcr or advisable under applicable Laws ro consurnmate
and make effective the transactions contemplated by this Agreement and thc Company Merger
Agreement, as applicable, as promptly as practicabte (including satisfaction, but not waiver,of
the conditions set forth in Anicle VIII hereof and Article VIII of the Company Merger Agree-
ment).

(b) Laser shall perform all of its obligations under the Company Merger
Agreement in accordance with their terms.

Section 6.3. Consents.

(a) Without limiting the generality of Section 6.2(a) hereof, each of the parties
hereto shall, and Holdings shall and shall cause Worldwide and the Company and its subsiàiaries
to, use reasonable best efforrs to obtain all Consents of all Governmenral Entities and, to the ex-
tent that the failure to obtain such Consents would have a Holdings Material Adverse Effect or a
Laser Material Adverse Effect, as applicable, all third'parties necessary in co¡inection with the
consum¡nation of the transactions contemplated by this Agreement and the Company Merger
.A,greement prior to the Holdings Effective Time. Notwithstanding the foregoing, none of ihe
panies hereto nor'ü/orldwide nor the Company or any of its subsidiaries shã[ hãve any obliga-
tion to pay any fee to any third party (other than filing or simila¡ fees payable to Govern¡nental
Entities) for the purpose of obtaining any Consent or any costs and expenses of any third pany
resulting from the process of obtaining such Consents. Each of the parties herero shall make or
cause to be made all filings and submissions under laws and regulationS applicable to it as may
be required for the consu¡nmation of the transacrions contemplited by thii Agreement. i

(b) Notwithstanding the foregoing, nothing in this Agreemenr shall be deemed
to require any party hereto to enter into any.gt um.nt with any Goverrinental Entity which re-
quires, or io consent to any order, decree or judgment which rþuircs, such party to úold, separate
or divest, or to restrict the dominion or control of such party or any of its Affiliates over, any of
the assets, pioperties or businesses of such party or its Afhiiates in existence on the date hereof.

-17-
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Parent Holdings shall make, or"cause to be made, all filings ar¡d submissions under the HSR Act
and any other applicabie Competition Laws as may be reasonabiy required to be made in con-
nection with this Agreement and the ûansac¡ions contemplated hereby. Subject to Section 6.7
hereof. Pa¡en¡ Holdings will furnish to Laser and Laser will furnish to Parent Hotdings. such in-
formation and assistance as the other may reasonably request in connection with rhe irepararion
of any such filings or submissions. Subjecr to Section 6.7 hereof,, parenr Holdings witt iroviae
Laser, and Laser will provide Parent Holdings, with copies of all conespondence-, filinss or
communications (or memorahda sening forth the substance thereof) bèween such pæt! or ant of
its representatives, on the one hand, and any Gavemrnental Entity or authority or mem'bers of
their respective staffs, on the other handr with respect to this Agreement ar¡A ihe transact¡ons
contemplated hereby. P*111 Holdings and Laser shall consult with onc anothcr wiih respect ro
any such correspondence, fïlings or cominunications and shall engage in any discussions wirh
an.v Govemrnental Entity on a joint basis.

Section 6.5. LYONs Refu¡¡d. Promptly following redemption, exchange or
otherretirementinfull.oftt'u[lõffinailcausetobepaidtoParentHoldingsalÏ
amounts remaining in the LYONs Escrow Fund by wire transfer of immediately available frrnds
Ìo an account(s) designated in writing by Parent Holdings. Until the making of such payment,
Laser shall cause Holdings and 'ü/orldwide to comply with all of their obligations *å"it¡.ln-
denlure relating to the LYONs, the Indenture and the related Escrow AgreCment" shall not take
any action to arnend such indenture or agreement in any manner adverse to Pa¡ent Holdings and
shall use reasonable best efforts to take action to causé the redemption or retirement in fi'lî of the
LYONd as promptly as practicable. Promptly following the Holdings Effective Ti¡ne, ar the re-
quest of Pa¡ent Holdings, Laser shall cause Holdings and Wortdwide ro give the escrow agent
under such Escrow Agreement inevocable written notice of the assignment of all right, title and
interest in and lo any such amounts to a¡rd for the benefit of Parent Holdings, on wh'lch nor¡ce
Parent Holdings may rely. Following the redemption or reriremenr in full ôf the LyONs, the
Mafco Demand Note shall bc çanceled automatically without the further action of any person,
and shall be of no funher forcé'ot effect whatsoever, and, until the time of such canci[ation. no

!9mand or request for payment of any kind shall be made with respect ro rhe Mafco Demand
Note.

Section 6.4. HSR Notification. As soon as reasonably practicable, Laser and

Section 6.6. Listine Applicqtion. Laser shall prepare a¡rd submit ro the NySE a
listing application covering the Laser Shares to bè issued in connection with the Holdings
Merger. and shall use its reasonable best efforts to obtain as promptly as practicable appîoval for
the listing of such Laser shares, subject to official notice of issuancc.

Section 6.7. Access to Info Holdings and Laser shall
each afford, and Holdings shall cause W the Company and each of its subsidia¡ies to
afford, to the other ar¡d to the otherls finar-rcial advisors, legal counsel, accountants consultants
and other representalives full access at all reasonable times throughout the period prior to the
Holdings Effective Time to allof its books, records, properties, plants and personnel (provided
that all such access shall be on reasonable advance notice and shall not disrupt normal business
operations) and, during such period, each shall fumish promptty to the other (a) a copy of each

. t8-
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report, schedule and other document fìled or received by it pursuant to tt . requiremenß of fed,
eral or state securities laws, and (b) all other information as such other party Åuy ,.*on"bly re-
quest, provided that-no investigation pursru!.nt to this Section 6.7 shall .ff.., *i representarions
or w¿r¿¡1¡igs made herein or the conditions to the obligations of the respective p*i* to con-
summate rhe Holdings Merger, Each party and rheir respective affiliates, representadves and
agents shall hold in confidence all nonpublic information in accordance with the rerms of the
Confidentiality Agreements between Laser and the Company dated February 4, l99g and Febru-
ary 23, 1998.(the "Confidenriality A ").

section 6'8' Advice of cþg¡¡ggg. Upon obtaining knowledge of any such occur-
rence, Holdings or Las.t sh"llþfrffiñ" otireiprrty åt"uy and in uriting -of (i) any
representation or warranty made by it con¡ained in this nii"'á"*, that is qrralinea"as to mareri-
ality becoming untrue or inaccurate in any respect or any such repre..entatiôn or wananry rhar is
not so qualified becoming untn¡e or inaccurate in any material ,.-rp.cr, (ii) the failure uy it ro

. c9-mgly with or satisff.in any material respect any covenant, condition or agreement to be com-plied with or satisfied by it under this Agreement or (iii) any change or.u.nt (x) having, orwhich, insofa¡ as can reasonably be foreseen, would have, in the case of Laser, á Laser'tøaterial
Adverse Effect and, in the case of Holdings, a Holdings Matèrial Adverse grr..t, iyjiaving, orwhich' insofa¡ as can reasonabl.v be foreseen, would háve, the effecr set forth in clàuse (i) above
or (z) which has resulted, or which, insofa¡ T "un 

reasonably be foreseen, *""i¿r*r"it, in any of
the conditions ser forth in Article VIII not being satisfird; qíquidl¿, however, tt¡at no suct¡ notifi-
cation shall äffeci the representations, warranties, covenants or igreements of the parties or the
conditions to the obligations of the parties under this Agreement.-

Section 6.9. Afliliate A Interc Accounts. Parent Holdings
and Holdings shall cause all lntercompany accounts to be and all AfTiliate Agreemenrs to
be ¡reated, as set forth in Section 4.10 of the Holdings Disctosu¡e Schedule.

-19-

section 6' l0'., 
*?ejstlqtigl Riehts egreement. Immediately prior to the Hold-ingsEffectiveTime,Pa¡entHotaingJmddelivertheRegistrationRights

Agreement.

ARTICLE VIi

ADDITIPNAL AGREEMENTS

section r.r. , ,nmngs agrees not ro, directìy orindirectly, sell, transfer, pteagé$ign o,Giñffi dispose oror àtrrerrise rransfer (other than,
in any such case, in connection with a pledge to secure bona /ìde indebtedness or other obliga-
tions) (collectively, "Tr+nsfe["), any Laser sha¡es receiv.a p,*u"nt to tt. t.*, rtli.or., ,on-
sideration for the Holdings Merger, other than to one of ¡ts Àñiüates who agrees in writing to be
bound by the terms of this Section 7.1, for a period of nine (9) months rroräo un.tiir. gol¿-
ings Effective Time, except rhat Pa¡ent Holdings *uy rr*ìr.r lajfror arid afrer rhe date that is
three (3) months following the Holdings Effective Time, rwentylfì". percenr (25%)of the total
number of the Laser Shares. and (B) from and afier the iur. tt ut is six (6) monrhs following the
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Holdings Effec¡ive Tirne, an additional twenqr-five percent (ZS%)of the total number of rhe La-

äjliïlï:ljli" toral orfiftv percent (so%)oirhe rorat nuáb., orrhe Laser shares sha¡uç ¡ ¡ il¡¡srËrao¡s lrom and after thc date that is six (6) months following the Holdings 
-Efiectiue

Time). "v'Y¡¡¡Ër L¡t(

section 7'2' 
--8çstrictive 

Lseend.-?ursuanr to secrion 7.1 hereof. each certificaterepresenting the Laser shares r.ceiied byErent tloldings shall be sramped or o¡herwise im.prinred wi¡h the following legend:

THE SECURITIES REPRESENTED BY THIS CERTIFICATE ARE SUBJECTTO THE RESTRICTIONS ON TRANSFER CONTATNED IN THEAGREEMENT AND PLAN OF MERGEN ONiEO Ài ON TEBEUARY2TI998 AMONG STINBEAM CORPORATION, LASER ÀCõUriiiiä-Iö-i::
CLN HOLDINGS INC., AND COTEMAN (PARENÐ iiOLDÑðiîC.äÑö
MAY NOT B!-O_FIERED, SOLD, rNNNSÈrNN¡D"îïÈDõËil Ëò,?,i#,OR OTHERU/ISE DISPOSED.OF OR TRANSFERRED (OTHER THAN, TNANY SUCH CASE, TN CONNECTTON WITH E PTÈOAE TO SECURE B@NÁF/Ds rNDEBrEDNEss oR orHER oB.rraarroñsJ-t;r-n ñsî,iîñËó:iEXCEPT AS PERMITTED BY THE TERMS THEREõF. THE SECUzuTIESREPRESENTED BY THIS CERTIFTCATE HA'È Ñõi BEEN REGISTERED
TINDER THE SECURITIES ACT OF 1933, AS EUEÑOCO (THE *ACT.'), 

ORTHE SECURITIES LAWS OF ANY STATE. THE SHARES R.EPRESENTED'BY THIS CERTIFICATE MAY NOT BE TR..4.NS'ERRED, AND THECOMPANY \ULL NOT RECISTER THÈ 
_iRANSFER 

OF SUCHSECURITIES, 
. -EXCEPT (A) PURSUANT TO AN EFFECTIVEREGISTRATION STATEMENT LINDER THE ACT; (B) PUÑùÑî'iõ

RULE I44 IIND€R THE ACT, OR(C) UPON NrCÈrPîbY THE COMPANYOF AN OPINION OF COUNSET, RERSONABLY SÀNSriCiõ-Y ;öîìËCOMPANY. THAT SUCH TRANS.FER IS EXEMPT FROM REGISTRATION
UNDER THE ACT.

upon request of Parent Holdings, Laser shallcause to be issued certlficates repre-Senting such Laser shares as to which the restrictionr t.t ro.t¡ t.r.¡n *. no longer applicablewithout such legend

ARTICLE VIII

ONS

-20-

Section g.l. 
Çonditions toMerger.Therespecti".oo,''.ingsMergershallbesubject

to the satisfaction or waiver., to the extenr perm¡tt.¿ uy rr*, 
"i., il;i,;;i;i"kiliei"gff."¡",Time of rhe following conditions:

OF THE HOLD
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(a) 
_Any 

waiting period applicable to the consummation of the Hotdings
Merger under the HSR Act shall have expired or been terminated.

(b) All of the Laser Shares shalt have been previousl¡r approved for listing on
the NYSE, subject only to official notice of issuance, if required.

(c) No preliminary or permanent injunction or other order by any federal or
state coun in the United States of competent jurisdiction which prohibits ttte consummJon orthis Agreement or the Holdings Merger shall have been issued and remain in effect..

Þ

(d) All authorizations, consents, orders, decla¡aiions or approvals of, or filingswith. or terminations or expirations of waiting periods imposed by, rny Governmenral Entity,which the failure to obtain, make or occur would have theeffe.t orr"king this Rgreement or the
Holdings Merger Agreement or any of the transactions ccintemplated hereËy ittegit.

Section 8.2. toO of to the
Merger. The obligation of Holdings to effect the Merger shall be subj to the satis-
faction by Laser or waiver by Holdings or pa¡ent Holdings, to the exten¡ permined by Law, at orprior to the Holdings Effec¡ive Time of the following additional condi¡ions:

.2t-

^ 
(a) The representations and wa¡ranties of Laser in this Agreement ar¡d the

company Merger Agreemenl that are qualiflred as to materiality shall be truã *¿ .orr.ä, and the
representa¡ions and wananties of Laser in this Agreement and the Company v"tg.i Àg;ement
that are not so qualifìed shalt be lrue and correçt in all marerialrespgcts, in each Jase a.iorthe
date hereol and, except to the extent such representat¡ons and warãnties refer to 

" 
sp.cific d.t.,

as of the Closing Date as though made on the eiosing Date; prqvided, howeyçr, ttrui'trris:con¿¡.
tion shall be deemed satisfied unless the failure or failures oÑãñ-r.pr.sentatio's ar¡d wa¡¡anries
lo be so true and conect (disregarding for this purpose all qualifïcariòns in such representat¡ons
and warranties relating to materiality or knowlldgi¡, in the aggregate, would have a Laser Mate.
rial Adverse Effect.

(b) Laser shall have performed in all material respecrs all obligations required
to be performed by it under this Agreement or under the company ù.rg.r Àg;ä.;;"r prior
to the Closing Date.

(c) Except as disciosed in the Filed Laser. SEC Reports, since the date of rhe
most recent audited financial statements inctuded Ín the Filcd Laser dEC Reports, there shall not
h¿rve been *y .u.oi change or development rùhich individualty or in the aggregare has had or
reasonably would bc expected to have a Laser Material Adversi Effect or nu-Jùti'irpuir.rhe abiþ
it¡r of Laser to consummate the transactions contemptated by this Agreement or to satisfy iis ãL-
ligations hereunder.

(d) The. Registration Rights Agreement shall h'ave been duly execured and de-
livered by each ofrhe parties thereto.

à
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Section 8.3. Conditions to O of Laser to Holdi
The obligation of Laser ro effect the Holdings Merger shall be subjcct to the ion by
Holdings and Pa¡ent Holdings or waiver by Laser, to the extent permitted by Law, at or prior to
the Holdings Effective Time of rhe followi ng additional conditions, unless:

TAX TTERS

Section 9.1. Taxes.

-

(a) The representations and warranties of Holdings and parenr Holdings in
this Agreement and the representations of the Company in the Comlany Merger Agreement that
are qualified as to maleriality shall be true and corect, and the representations and warranties ofHoldings and Parent Holdings in this Agreement and the rep¡esentations of tn" Cornpuiy in rtro
Company Merger Agreement shall bé true and conecr in ali;ínaterial respects, in."òtiL * or
the date hereof, and, except to the extent such representations and wananties refer to a sfeciRc
date. as of the closing Date as though made at and as of the closing Date; provided. b9ri*,,
that this condition shall be deemed satisfied unless the failu¡e ot r"ií*.r ãfffi ,.p;"r*rarions
and rvar¡anties to be so tn¡e and correct (disregarding for this purpose all qualÍfications in such
represenntions and warranties relating to materiality or knowiedge), in the aggregar*, ,"ouiã 

'-

have a Holdings Material Adverse Effect or Çompany Material Aiverse Eff;î 6õ aennea in trre
Company Merger Agreement), as the case may bè.

(b) Pa¡ent Holdings and Holdings shall have performed. in all material re-
spects all obligations required to be performed by them under this Agreement at or prior to the
Closing Date.

(c) The Company shall have performed iri all material respects those obliga-
tions required to be performed by it under the Company Merger Agreement on or piior to rhe
Closing Date.

(d) up to six (6) individuals designated by Laser (the ,,I.ar., p"Êjggg!") shal
have been duly elected members of the Board of Dircctors oithe Company and all orher mem-
bers of such Board shall have resigned, all effective as of the larer of (i) thl Ctosing and (ii) the
eleventh ( I I th) day following the date on which the Secrion la(f¡ Noiice (as defìnJd ín tùe com-
pany Merger Agreement) shall have been filed with the SEC and mailed to alt stockholders of
record of the company in accordance with the company Merger Agreement. 

: -:---'--'

ARTICLE IX

(l) Pa¡ent Holdings shall indemniff and hold Laser and Laser's subsidia¡ies
and AffTliates harmless from and against the followini:

(withinrhe",.1",*!)31{ö,i:iiyrä;ffi:¿:å:í(i.ål..tîia"JffJff..:Ïï"
subsidiaries) of which Mafco Holdings Inc. (or any pieae..ssor or successor) is the

-22-
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cotnmon'parent that arises under the provisions of Treasury Regulation Secrion l.¡502.
6(a) (or any successor provision) or comparable provisions of fõreign, state ãr locai iaw;
and

. (ii) excepr to the extent provided in secrion 9. r (bxi¡i), any riabiliqv
for Taxes (other than Taxes that arise under ihe provisions of Treasur.v'n.gur",oru su.-tion l ' 1502-6ia) (or any successor proviCïoir) or .ornp*uule provisions of foreign. stareor local law) imposedon Holdings or worldwid* o, io, whic'h Hol¿ines oiwoi¡¿*i¿,
mavotherwise be liable for any Pre--Çlo¡¡q Period (including, withou-t timitaùon, any' Taxes resulting, from_Holdings or World*iãe ceasini to be a member of the .laffiliated
group" of which Mtft? Holdìngs Inc, (ot *y ,u...ior);; il;;;;;;;ïñ".

, ' come Taxes that a¡ise in the Hordings Mergeç and any ia,xes imposed on Hprdi,ró;;' worldwide as a result of any transaction eflected between (and including) the date hereof
and the Closing Date).

(b) Laser shall indemnis and hold Parent Holdings and is Afïìliates ha¡inlessfrom and againsr the following:

(i) Taxes imposed on Hordings or'ü/ortdwide for any post-crosing
Period;

raxes of th. co*Így 
"ä':i;iJlì::fi"î:ffiJj,olÍo'" 

section e'r(a)(i)' anv riab'itv for

bvHordings".,J*à*"ii"'l,o#ä,ii"rïïJiîJ'ä:,'ili,iiäffi iiä1,1îïi:ï'"
except for transactions or actions undertaken in the ordinary course ofbusiness.

(c) 
-T9 ¡he extent permined by law or administrative pracrice. (i) the taxable

¡'ear of Holdings or worldwide which includes itr" ctosint prì* rnu[ be treated às closing on(and including) the closing Date and (ii) all transaction, oãt in the ordinary course of businessoccuning after the Holdings Effective Time shatl be reported on i*.rr ãnr.¡i¿",Jü"r"¿
states federal income Ta¡< Return to the extent permined by Treasury Regulation Section ¡.1502-76(bXlXiiXB) and shall be similarly reponed on other Tax Rerurns of Laser or its Afliliates tothe extent permined uy Ly. For purposes of paragraph, ("t ;;ll)(i), w.here it is necessary toapportion beween Parent Holdings and Laser ito i*'riuuìlfty;f ; entity for a srraddle period
(which is not treatcd under the inrmediately preceding sentence as closin! on th" ðroriig pu,.l,
such liability shall be apportioned between tir" perioJaeemed to en¿ at the close of the ðlosingDate and the period deemed to begin at the beginning of the aay fouowing the closing Date onthe basis of an interim closing of the books, excepr rhat Ta,xes (such as real property Taxes) im-posed on a periodic basis shall þe allocarcd on a åaily basis,

(d) For purposes ofsections 9.1(a) and (b), whenever it is necessary to allo-cate an item of income, 8ain, deduction, toss or credit to eit'her a uxabley'ear;; p;;i;i,hr, i, no,part of a straddle Period and that ends on or before the closing no. o, a taxable year or period

-23-

MORGAN STANLEY CONFTDENTIAL
.t

ooo797316dv-001235



that is not part of a Straddle Period and that begins after the Closing Dare, such allocation shall
be made consistent with the Law.

(e) Any real proPerty transfer or gains Tax, sales Ta,x, use Tax, stamp Tax,
stock transfer Tax' or.other similar Tax imposed on Holdings or any of its subsidiaries arising out
of or in connection rvith the transactions contemplated by this Agreement shall be borne by the
pany primarily obligated for such Tax under applicable Law, anà each party shall indemniry *re
other party for any such Tax for which ir is so liable. 

:

(f, (i) Except as set forth in Section 9.1(Ð(iiÐ, Laser shall be entitled ro any
rêfund of Taxes or the benefit of the utilization of any r"x àti.iuut. (inctuding, without lirnita.
tion, any nel operating loss, investment Tæ< credit, foreign Tax credit, or othi-credit or deduc-
tion) of (x) the Companl or any of its iubsidia¡ies and fyj for a Post-Closing period, Horaìng, 

",worldwide', If Pa¡ent Holdings or any of its Affiliates or iubsidiaies receiies any ,.fun¿ of Tax
to which Laser is entitled pursuant to this Section 9.1(Ð(i)"or urilizes any Tax anritute ¡o which
Laser is entitled pursuant to this Section 9.1(Ð(i), Parenr Holdings shalliromptly notify Laser
and shall pay the an¡ount of such refund or the benefit realized Èom such utilization within five
(5) days of the receipt of such refund or the rearization of such benefit.

.(ii) Except as set forthin secrion g.l(Ð(iii), pa¡ent Holdings shall be

:l,itl:d t9 an¡ refund of Taxes or ¡he benefit of the utilization of any Tax anribîte of
Holdings or Worldwide for a Pre-Closing Period. If Laser or any of its Affiliate, o. ruU-
sidiaries receives any refund of Ta.x to which Pa¡ent Holdings is-entitled pursuanr i; ihl,
Section 9' I (Ð(ii) or utilizes an¡' Tax anribute to which Pareñt Holdings ii entitled pursu-
ant to this Section 9.1(Ð(¡¡), Laser shal_l promptly notiff Parent Holdings and shall pay
the amount of such refund or the benefit realized f¡om such utiliz¡tionivithin five 15)
days of the receipr of such refund or the realization of such benefit.

/! !:\

_ (ii¡) No payment shall be made in respect of a Tax deduction, Ta.r
cred¡t or other Tax benefi¡ pursuant to this Scction 9.1(f) in duplication of paymenrs pre-
viously made in respect of the same Tax deducrion, Tax'credit or othcr fax Uenent.

G) Any indemnity payment required under this Article IX as a result of an

:9j-ujl*.n] shall be paid seven (7) days after a "deiermination" wirhin the meaning of Secrion
I3 l3(a) of the Code. Any payment required to be made under this Article IX by Jne party ro rhe
other parcy that is not made on or beforc rhe dare specified in this futicle IX shall bear inrerest
after such dare at the rare specified in code sectioå 6621(a)(2) for underpayments.

Section 9.2. Tax Relurns. (a) Parent Holdings shall file or cause to be.filed
when due (i) all Tax Rerurns that ate r.q"lred to be filed on oùefore the Closing Date by or with
respect to Holdings or any of its subsidiaries and (ii) all consolidatcd, combinedãr unitary ror
Retums that are requiredto be filed by or with ,rspi.t to Parent Holdìngs or a¡ry entiry that will
be ir affiliate afrer the-l{oldings Meiger, on the oie hand, and Holdings 9r an)l of Íts subsidiar-
ies, on the other hand, for taxable y."tr o, periodb rhat inciude o, pr.c.ã" rhe õlosing Date. par"
ent Holdings shall remit (or cause to be remitted) any Taxes shorvn as due on such Tax Retums.
In the case of Tax Retums described in clause (ii) above, Laser shall pay parent Holdinls no later
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than five (5) days prior to the due date (including extensions) of any such rax Rerurn the Tax inconnection with such rax Renrm for which Lasçr is liable pursuanf to rhis eni.¡. if f"r pa¡enr
Holdings shall pay [-aser on sueh date the excess, if any, oi-y estimated r;;;ñ;r by rhecompany or any of its subsidiæies, rerating ro rhe pcróa couered by such T; il,..r* over rheTax in connecrion with such;Tax Refurn for wþiçþ ¡.ser is liable pursuanr ro this Article IX).Holdings and its subsid_iaries shall cooperate in the preparation of any r.- n.i"ãrio, *r,¡.i,Parent Holdings has fì.ling responsibility hereunder. such cooperation shall include, but not 6"limired to, fu¡nishing in a timely ttrir return preparation puitugrs in the form and of rhequality provided prior to the Holdings Merger. iuõn pacujes shill u" p..p*.at rïo faith ina manner consistent with past practice. - - - r- " 

.ÞvL- 
'E'rr' "'

' (b) Laser shall file or cau:: to be filed when due all other Ta¡< Returns that arerequired to be filed by or with respect to Holdings or any of its ;ubsidiaries. Laser-sùãu ,".it 1o,cause to be remitted) any Taxes shown as due oñ such Tax Rerurns. parent Holdings shall payLaser no la¡er than five.(S) dayi prior to rhe due date (includinf 
"xt.nrions) 

of any such rax Re-turn the Tax in conneçtion with such ra¡< Retum for which pa¡-ent Holdings i" li"ú¡. p*uant !oihis Article IX.

(tl Ft|ary with fi-ling responsibiliry under this section 9.2 for a Tax Retu¡¡shalt,20 davs prior to thedue dare (incruding gxrensionr) orsurn iäi';i;öË:n", io n"
::htt P:ly. (tht''þdlm,ni&i$-tgg") for thi ap.proval f*¡,ì"n 

"ppr"val 
shall nor be uûeasona-bly withheld) of the lnaemnþing Pany the ponion, if any, ortt! rr, Return reflecting solelythe items and positions for which the Indçmni&ing Panyir ri.ui" pursuanr to this Article IX.

(d) From and afrer the date hereof, Pa¡enr Holdings and each of its Afîiliaresshall not amend any Tax Retum with respect to Taxes for which Laser or any of its Affiliates isliable pursuant to this AgreemenE withoút the wrinen consent orl*.r, which consent shall notbe urueasonably withheld.

(e) From and after the date hereof, any payment (inctuding any estimatedpa¡rment) in respect of Taxes pursuar¡t io a Tax sharing Råang.m"nt that includes Holdings orany of its subsidiaries shall be reduced by any payment rhat wóuld be owed by the other panypursuant to a Tax Sharing Anangement. ' -- -r

Section 9.3. Ta¡< Claims.

(a) In.the case of any Ta,x audit, examination or judiciat or administr.,*. oro,:ttdÎg (a "Tar Proceedi¡g") relating io a combined, consolidated or unitary Tax Ret.urn rhatincludes Mafco Holdings Inc. lor an/predecessor or successor thereto), Laser shall be entitled tocontrol the portion of the Ta:< Proceeding, if any, relating r;i;iy;; items for which Laser is liablepursuant to this AgreemenÇ and Parçnt Holdings shall bJ entitùio conuol every other portionof the Tax Proceeding; prgvided, !o*,.ug, thaineither Parent Horiing, nor any of is Aftiliatesshall settle or otherwiseãFos. @u. in any such rax piocee¿ing.rhat could materiallyaffect the.Tax liability hereunder of Lâser, withoui the priorwrirt.n consent of Laser, whichconsenl shall not be un¡easonably withheld. Parent Hotoings rir.ii ur entitled ro control rhe prc-
closing Period portion of a Tax Þroceeding relating to a stiaddle period Ta,r Return, or a Tax
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Return for a Prc-Closing Period ending before the Closing Date, of Holdings or rù/ortdwide; pro-
vided, however, that neither Pa¡ent Holdings nor any of its Affiliates shall settlc or otherwise
dispose of any issue in any such Tax Proceeding rhat could materially affect the Tax liabiliry
hereunder of Laser, without the prior wriften consent of Laser, which consent shall not be un¡ea.
sonably withheld.

(b) P-arent Holdings or Laser. as the case may be, shall promprly notiþ the'other party in writing of any ta¡< claim that could result in liability of rhe oiherparty under rhis
Agreement (a "Tax Clqinl"). v/ith respect to any Tax Claim, the party conuoliing rhe Ta:< pro-
ceeding with respect thereto shall (i) not make any submission to any taxing authãrity withoui
offering the other ptq q. opportunity to review it, (ii) keep the other paÍt informeä as to the
progress of such Tax Claim, (iii) provide the other party with any informatíon that it receives in
connection with the Tax Proceeding, (iv) permit the other parry ro participate (at its own ex-
pense) in all conferences, m€etings or proceedings with any taxingauthoriry in which Íhe indem-
nified Tax Claim is or may be a subjectiand (v) permit the other paÍy to participate 1ai its own
expense) in all court appearances in which the indem¡ifred T¿x itoir is õr may U" aìubjcct.
with respect to any Tax Claim, the party not controlling the Tax Procecding with resf'ect therero
shall not take any action or,make any representations in connection with tuãh T* Clåim with
resPect to issues affec-ting the other party's indemnity hereunder. With respect to any Tax Claim
relating to a Pre-Closing Period for which Laser is or may be liable puisuant to this Âgr."*.n,,
Parent Holdings or any of its AffÌliates shall either file (or cause to Ùe fited) submissiJns at La.
ser's direction or appoint (or cause to be apþinted) Laser or its authorized iepresentatives as ad:
ditional authorized representatives entltled to communicate fi,rlly with the Intemal Revenue
Service or the appropriate state, local or foreign ta,{ing authority with respect to such Ta,x Claim.

. (c) Nothing contained in this Section 9.3 shall be constn¡ed as timiting any
party's right to indemnification.under Section 9.1 .

Section 9.4. Assistance and Cooperation. After the Closing Date, each of par-
entHotdingsandLasersrrauç@iveAffiliates;;;;"_--'--..

(a) tirnely sign and deliver such certificates or forms as may be necessary or
appropriate to establish an exçmption from (or otherwise reduce),.or file Ta¡c R.turn, or other
repoßs with respect to, Taxes described in Section 9.1(e) (relating to sales, tr¿nsfer and similar
Taxes);

(b) assist the other party in preparing any Tax Retums which such other party
is responsible for preparing and filing in accordance wiih section 9.2;

(c) cooperare firlly in preparing for any audits of, or disputes with taxing
authorities regarding,'any Ta,x Returns oiHótaingr and eãch of its subsidiaries;

(d) make available to the other and to any raxing authorit¡: as reasonably re-
quested in connection with any Tax Return described in Seðtion eiçU¡ or any proceeding de-
scribed in Section 9'4(c), all information relating to any Taxes or *y fo nãú.ns of Hoìdings
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and each of its subsidiaries, including, without limiution, records, rerums, schedules, documens.
work papers or other relevant materials;

(e) provide iimety notice to the oùer in urriting of any Tax audits or assess-
mens of Holdings and each of its subsidiaries that are pending or proposed in writing for taxable
periods for which the other may have a liability under this Article IX; and

(Ð furnish the other with copies of all conespondence received from any
taxing authority in connection with any Ta"x audit or information request with respec¡ to any such
taxable period. È

Section 9.5. Rdiustmenï to.Mgreer Considerationl For all Tax purposes. an)'
payment by Laser or Parent Holdings under this Agreement will be an adjustment to the Merger
Consideration.

Section 9.6. Sqrviv¡l qf Obl¡E!¡ons; Notwithstanding an¡hing to the conrrary
inthisAgreement,undnowit@üsAgreement,lheobligationsofthepar.
ties set forth in this A¡ticle IX shall be unconditional dnd absolute and shall remain in effect until
90 days after the expiration of the applicable sratute of limitatÍons.

Se'ction 9.7. Reorganization. Laser shall not, and shall not permit any of its
subsidiaries or Affiliates to, Þke any action that could prevent the Holdings Merggr from quali-
ffing as a reorganization within the meaning of.sectioú 368(a) of the Code. Laser and Parent
Holdings shall treat, and shall cause their respective Affiliates to rreat, the Holdings Merger as a
reorganization for all Tax and reponing purposes.

Section 9.8. Tax Sharing Agreements. All rights and obligations of parenr

Holdings(andtheentitiesttratffirtheHoldingsEffeciiveTime)Pursuant
to any of the Tax Sharing Anangements or any Tax indemnity arrangements involving Holdingt
or any of its subsidiaries will renninate on the Closing Date.

Section 9.9. Informaliqn. Notwithstanding any other provision of this Agree-
ment or the Company M.tg.r7ffiffi neither Laser nor-any of its nffil¡"t., nor any orher
Person shall have any right,to receivc or obtain an¡r information relating to Taxes of Parent
Holdings or any of its Affiliates other than information relating solely to Holdings or any of its
subsidia¡ies.

ARTICLE X

IND ON: SURVIVAL

Section 10.1, Parent Holdinss' nt to Indemnifu.

(a) Subject to the terms and conditions of this Article X, from and afrer the
Closing Date, Parent Holdings shall indémnify, defend and hold harmless Laser and its subsidi-
aries (including after the Closing Date, the Company and its subsidiaries) and each of their re-

â
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spective successors and permitted assigns, directors, officers, employees, represenratives, agents,
Affiliates and associates (collectively, the "L$er GIou!") from and against any and all losses,
liabilities, expenses (including'reasonable anomeys' fees), claims and damages (collecrively,
"Dam3Les") æsened against, resulting to, imposed upon or suffered by the Laser Group, or any
one of them. arising out of or related to any liabilit¡r or obligation of Holdings or Worldwide ex-
isting on or príor to the ilosing Date other than an.v such tiàUUity or obligatíon G) arising in con-
nection with the Notes, the I.YONs and the 1998 Notes, (ii) which is also a liability or obligarion
of the Company or its subsidia¡ies (on a joint basis or otherwise), or (iii) which relátes ¡o the
conduct, operations or activities of thc Company or iu subsi{iaries.

(b) If there are any conflicts beween the provisions of this Section t0.l and
Section 9.3 with respect to Tax Claims. the provisions of Séction 9.3 shall conr¡ol.

(c) Any payment by Parent Holdings under Article IX or this Section l0.l
will be an adjustment to the Merger Consideration.

(d) "-" An$ing in this Agreement to the contrary norwirl¡standing, the líability
of Pa¡ent Holdings to inderirnify the Laser Group pursuant to this Section l0.l ag;¡nstany o"m.
ages sustained by reason of any Laser Claim shall be limited to Laser Claims as io which the La-
ser Group has given Parenr Holdings wrinen notice; sening forth in reasonable detail the basis for
such Laser claim, on or prior to the fourth (4'h) anniversary of the closing Date.

Section 10.2. Conditions of Indemnification rù/ith to Third-Parw
Claims. The obligations and I iabilities of Pa¡ent Holdings with respect to Laser Claims for
Damages which arise or result from claims made by third panies ("Third-pun{þ!¡g:") shall be
subject to the following conditions:

' (a) The Laser Group shall give Pa¡ent Holdings prompr notice of any such
Third'Party Claim, and Pa¡ent Holdings shall have the right to undertaksthe defense thereof by
representatives chosen by it; provldgd, however, that failure to provide prompt notice shall not
affect Parent Holdings'obligations f,er.GGr ex"ept rg the extenr ttut p'ur"nigoldings is actually
prejudiced by such failure;

(b) If Parent Holdings undertakes the defense of any such Thirdfarry Claim,
¡he Laser Group shall, to the best of ia ability, assist Parent Holdings, at the expense of p*"nr
Holdings, in thc defense of such Third-Party Claim, and shall proritiy ,.nd ro'i*.niHo6ingr,
at the expense of Parent Holdings, copies of any documents receivei by the Laser Group which
retate to such Third-Party Claim; : ,.

(c) If Parent Holdings, within a reasonable time after notice of any such
Third-Pany Claim, fails to defend the member(s) of the Laser Group agairut which zuch Third-
Party Claim has been asserted, the Laser Group ih"ll lupon furrher notir. to Seller) have the
right to undertake the defense, compromise or settlement of such Third-Party Ctaim on behalf of
and for the account and risk of Parent Holdings, subject ro the right of Farent Holdings to assume
the defense of such Third-Party Claim at any time prior to settlement, compiomise oihnal de.
termination thereof; and
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(d) Anything in this Article X to the conrrary nowithsunding, (i) if there is a
reasonable probability that a Third-Party Claim may materially and adversely affect the Laser

Group other than as A result of money damages or other money payments, the Laser Group shall
have the right, at its own cost and expenser to defend, compromise or senle such Third-Party
Claim, and shall by doing so release Parent Holdings from any liability to provide indeinnifica-
tion rvith respeçt to such Third-Pany Claim; and.(ii) Parent Holdings shall not. rvirhout rhe rvrit-
ten consent of the Laser Group, settle or comproÈri3e any Third-Party Claim or consent to rhe
entqv of any judgment which does not include as"an unconditional term rhereof the givíng by ¡he
claimant or the plaintiffto the Laser Group a release from all liability with respect ¡o such Third-
Party Claim

, Sêction 10.3. Survival of Represgntations; Covenan_u. ïhe representätions and
wana¡l¡ies in this Agreement shall terminate upon and not survive the Closing Date. This Sec-
tion 10.3 shall not limit any covenant or agreement of the parties contained heiein which by its
terms contemplates performance after the Holdings Effective Time.

ARTICLE )g

TERMINATION

Section I l.l. Termination. This Agreement may be terminated at any time
prior to the Holdings Effective Time:

(a) by mutual written agreement of Laser aná Ho¡dings;

(b) by either Laser or Holdings if the Holdings Merger shall not have been con-
summated on or before August 3 I, 1998 (the "Temlination .Pate"); provided, however, that the
right to terminate this Agreement under this Section I l.l(b) shall not be available to any pany
whose failure to fulfill any obligation under this Agreement has beçn the cause of, or resutted in,
the failure of the Closing to occur on or before the Termination Date;

(c) by either Laser or Holdings if a coun of competent jurisdiction or govern-
mental, regulatory or administrative agency or commission shall have issued an order, decree or
ruling or taken any other action (which order, decree or ruling the parties shall use their reæon-
able best efforts to lift), in each case permanently restraining, cnjoining or otherwise prohibiting
the lransactio¡ts con¡emplated by this Agreement, and such order, decree, ruling or other action
shall have become ñnal and nonappealable;

(U) UV either Laser or Holdings in the event of a breach by the other pafy or any
of its subsidiaries (including, in the case of Holdings, the Company and its subsidiaries) of any
representation, \r{arranfy, covenafit or other agreement contained in this Agfeement or the Com.
pany Merger Agreement, as applicable, *'hich would give rise to the failu¡c of a conditíon set
forth in Section 8.2(a) or Section 8.3(a) hereof or Section 8.1 thereoÍ, as applicable, and is not
capable of being cured (provided that the terminating party is not then in material breach of any
representation. warranty, covenant or other agreement contained in this Agreement).
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Section I 1.2. Effect of Termination. In the event of termination of this Agree-
ment as provided in Section I l.l hereof, this Agreement shall fonhwith become void, provided
that the iast sentence of Section 6.7 and Articie XII shaii continue, and there shall be no liabiliry
on the part of any of the parties, nothing herein shall relieve any party from liabiliry for any wilt-
ful breach hereof.

ARTICLE XII

MISCELLANEOUS

' Section 12.1. Notices. All notices or other communications hereunder shall be
deemed to have been duly giueñãffiade if in writing and if served by personal delivery upon
the parry for whom it is intendid, if deliVered by registered or certified mail, retum receipr re-
quested. or by a national courier service, or ifsent by relecopieri provided that the telecopy is
promptly confirmed by telephone confirmation thereof, to the person at the address set forth be-
low, or such other address as may be designated in writing hereafter, in the same manher, by
such person: ,

If to Holdings:

CLN Holdings Inc.
5900 North Andrews Avenue, Suite #700-A
Fort Lauderdale, Florida 33309
Fax: (954) 772-3352
Anention: General Courisel

with copies to

V/achtell, Lipton, Rosen &.Katz
5l V/est,52nd Street
New York, New York 10019-6150
Fax: (212) 403-2000
Attention: .Adam O. Emmerich, Esq.

Ifto Lasen

Sunbeam Corporation
l6l5 South Congress Avenue
Suite 200
Delray Beach, Florida 33445
Fa.x: (561) 243-2191
Attention: David Fannin, Esq.
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with copies to:

Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square
Wilmington, Delawa¡e 19801

Fax: (302) 651-3001
Attention: Richard L. Easton, Esq.

Any such notification shall be deemed delivered (i) upon receipÇ if delivered personally, (ii) on
the next business day, if sent by national courier service for next business day deliver-v or (iii) the
busíness day received, ifsent by telecopier.

:.:
Section 12.2. AnlendEent. This Agreement may be amended by the parties

pursuant to a writing adopted by action taken by all of the parties at any time before the Closing
Date. This Agreement may not be amended except by an instrument in witing signed by the

Section 12.3. Fxtension; Waiver. At any time before the Closing Date, any
party hereto may (a) extend the time for the performance of any of the obligations or orher acts of
the other parties, (b) waive any inaccuracies in the representations and warranties contained
herein or in any document delivered pursuant hereto and (c) waive compliance with any of the
agreements or conditions contained herein. Any agreemçnt on the part of a party to any such
extensíon or waiver shall be valid only as against such party and only if set forth in an inst¡ument
in.writing signed by such party. The failure of any party to this Agreement to assert any of.irs
rights under this Agreement or otherwise shall not constitute a waiver of such rights.

Section 12.4. Assignment. No party to this Agreement may assign any of its
rights or obligations under this Agreement without the prior wrinen consent of the other partj,
here¡o.

Section I2.5. Entire Agreçmen!: This Agreement (including all Schedules and
Exhibits hereto) contains the entire agreemeni among the parties hereto with respect to the sub-
ject matter hereof and supersedes all prior agreements and understandings, oral or written, with
respect to such matters, except for the Confidentiality Agreements which will remain in fr¡ll force
and effect for the term provided for therein

Section 12.6. Parties in Interest. Thís Agreement shall inr.¡¡e to the bendfit of
and be binding upon the parties hereto and their respective successors and permined assigns.
Nothing in this Agrcement, express or implied, is intended to confer upon any Person other than
Laser, Holdings, \ilorldwide, their respective subsidia¡ies or their successors or permitted æ-
signs, any righs or remedies under or by reason of this Agrecment.

Section 12.7. Expenses. Whether or not the transactions contemplated by this
Agreernent are consummated, all costs and expenses incuned in connection with this Agreement
and the transactions contemplated hereby shall be borne by the party incuning such expenses.
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section I2'8' 
.Govgming.laî. This Agreemenr shall be govemed by rhe lausof the state of Delawa¡e, its rules of cgnnict of laws noúithstanding.

section j? : . cçr"t.,p"n.. This Agreemenr may be execured in one or morecounlerparts' each of which shall be deemed an original, and all oiwhich shall constitute one andthe sarne agreement, ¡¡e¡¡rstç

Sectt"i ]l:lo' . Heading:. The heading treferences herein and [n the table ofcontents hereto a¡e for convenience purpõses only, do ¡iot constítute a part of this Agreement and.shall not be deemed to limit or affect any of the provisions h;;;
section l2' I I ' Funhcr Asturo¡tces. From time to time afrer the closing Date, atthe request of the otherp"ttv trrrõffiiì[ffi-.nsr;;,1;;*y so requesting, Holdings andLaser shall execute and deliver to such requestini purry *.n å*umenrs and take such other ac-tion as such requesting party rnay reasonably reqiest ú 

"r;.;i;;onsummare rhi r{nsåctionscontemplated hereby.

section tj:?..,. seeci4c.rerfor.manrg. Each parry hereto acknowredfes thatmoney damages would be uott, ¡ñãiffiE¡I anãffiufficient remeay for any breacli of thisAgreement by such parry and that any such breach would cause the orr,., p*y rr.r.a'i".pä"ur.harm' Accordingly, each party hereto also agrees that, in the event of an)r breach or th¡eatenedbreach of the provisions of this Agreement by such paþ, ih;;,h;t pa¡ty herero shall be entitledto equitable relief without the requirerrnt of portinä 
" 

úånà * otir.ï r..uril, ¡r.i"ä¡"g i",r,.form of injunctions and orders fior specific p.iforrnui".. -- -' -'

section 12'13' certain Termg. As used herein: (i) the term,,material adverse eÊfect" (including as used in any dffi;t;mrespect," *yÞ.,ì.n, shall exclude any change,evenr' effect or circumstance (a) arising in'connectìon with ,i" *noun.emeqt or performance ofthe transactions conternPlated by this Ágreement and the company Merger Agreemenr and (b)affecting in the united srares economy leneialry or such p;;"k i"d*ä;, ;ää,rì:äo r,,l"to the knowledge of Holdings" shall rè*t to the actual tno*i.og. of paul E. shapiro, Jerry w.Levin and Sreven R. Isko.

section 12,'14'^ Intem.reFtion. when a rcference is made to this Agreement toan Article or section, such refereic.iñãfEi ro an Article or section of rhis Agreemeffi unlcssotherwise indicated. Menever the words r.include", ..¡n.fuà.r, 
*,.including,, are used in thisAgreement, they shall be deemed to be followed by the *ordr1.*itrrout limitation,,. Ttre words"hereof', "herein" and "hereundec'and words of similar ¡*p"n *ür" 

";äild Å*i,n"n,shall refer to this Agreement as a whole ar¡d not,-o *y particular provision of this Agreement.The phrase "made available" in this Agreement shall mean that the informa¡ion refened to hasbeen made available if.requested by th; party ro *tro,n i"ìl i"roä.t¡on is ro be made available.All terms defined in this Agreement shi¡ nave ttrJ;fü;äine, ur.¿ in any certificate orother document made or delivered pursuant herero unl"rt oiir"*ir. defined rherein. The defini-tions contained in this Agreemenr are applicable to the singutar * ;,t * ;ör;åi d"i, o,such terms and to the masculine as weli às to the feminineäà-Ãter genders of such term. Anyagreement' inst¡ument or sta(ute defined or refened to t errii oi * *, agreement or instrument
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that is refened to herein m.-t t such agreement, instrument or statute as from time to time
amended, modified or supplemented, including (in the case of agreements or instnrments) by
waiver or eonsent and (in the case of statutes) by succession of comparable sueeessor s¡atures and
references to all anachrnents thereto and instn¡ments incorporated therein., References ,o ;;;'-
son are also to is permitted successors and assigns and. in the case of an individual. to his heirs
and estate. as applicable

ISTGNATURE PAGE FOLLOWSI
,,
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IN MTNESS WHEREOF, the parties have executed or caused this Agreement robe executed as of the date fint.rr¿rinen abgve.

SUNBEAM CORPORANON

Name: Rus se11 A. Kersch
Title: Execulive Vlce presfdent

LASER CORP.

arne . Kersc
Title:

CLN HOLDINGS INC:

¿

Name:
Title:

Barry F. Sc tz
Execuclve Vfce president

CoLEMAN (PARENÐ HOLDTNGS rNC.

Name:
Title:

Barry F.
ExecuÈlve Vlce presfdent
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CLN HOLDINGS INC.

DISCLOSURE SCHEDULE

Reference is made to the Agreemenland pþ oLy"rg:: (g" ..I&Iå.r 
ôqresrn"û,) dated

as of Febnrary 27, 1998, among sunbeam corpo-ratioo (.Lggl'r, 
"aserAcquisition 

corp.("Mg:e9r sqÞ'), cLN Holdings hc. ("Holding:") and cGä'þarcut¡ Hotaing, in". ii.p*rotHoldings'). Capitalized tcrms uscd herein an¿ not orherwise deÈned sbaü have-th;;;il.#.*
meanings ascribed to such terms in the Merger Agreement

This disclosrue scheduie to the Merger Agreement is qr:alified in its entirety by reference
to specific provisioru.of the Merger Agreemenf and is not inttnded to consritutc; *aiúar oot
be constn¡ed as constituting, representatio¡¡s or warr¿nties of any parry except as arrd to tbe ex..tent provided in rhe Mcrger AgreemenL 

:

Maners reflected herein are not necessarily limited to maners required by t¡e Mergcr
Agreement to be reflected in the schedules. such additional matters a¡e set forth for information
pnrposes and do not necessa¡ily includc other matters of a similar naturc.

Any mattcr disclosed in one provisiorç sub'provisiou, section or zubsection hereof is

i,1:Í disclosed for alt purposes hereof to the exrõnt the Merger Agreement reguires such d.is-
closute.

Headings and subheadings have been inserted hercon for convenience ofrcference only
and shall to no extent have the effeet of amending or changing the express description of the
schedules as set forth in the Merger AgreemenL '

¡r
e'
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4.5

CgnlglrE and Apprgvals; No Vjolarions

l. LYONs

2. The Notes

3. Coruent'to the ransaction is requircd undcr an agrcement between Pa¡ent Holdi¡gs and a
third ¡iarry which co¡urent wiu be oþtained pnor t-o the closing Date
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4.9

Taxes

l. Intemal Revenue Service Audit of the Mafco Holdings tnc. ("Mafco Holdiggg) consoli-
dated federal income tÐ( ren¡rn for the years 1989 and 1990

WaiverrhroughDecember3t, lggSoftheStan¡teoflimíationsfortheMafcoHoldinss
federalincometocconsolidaredgroupfortheyears 1991, l992and 1993 

- - r-----'ê:
.'

lf

Ir
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SCIIEDULE 4.r0

4.

5

List of Agreements with Afüliates

L Lease dated as of 7/l/97 between Revlon cons¡¡mer products
Corporatíon and The Coleman Compa¡¡y, Inc.

2. Reimbi¡¡semenrAgreemenÇ datcd as of February 26,lggl,
þtween The Coleman Company,Inc. andlø*eri¿ro*, g'
Forbcs Holdings Inc.

,¡

3' Reimbr¡rsement Agrecment daied as of May27, rggSbctwecn
Worldwide and MacAndrews & Forbcs Hoidíngs Inc.

lgilbunenaent Agreement dated as of July ZA, tgg3 betwecn
C_LN Holdings Inc. (as successor by mergei to CobmÀ 

---
Holdings Inc.) and MacAndrews & Forbcs Holdings Inc.

Iï-Shy"q Agreemenr 
t,-dagd as of May 27, tgg3,among

Mafco Holdings, Worldwide, The Colcman Company, hc.,
and certaí¡ subsidiaries of The Coleman Company, tnc.

Tax Sharirg Agleement Vi,.dated as of Mày 27,lgg3,b¿-
rffeen Mafco Holdings and lVorldwide

Cross-indemnification Agreemen! dated as of February 26,
1992, among New Colcman Holdings Inc,, Coleman Fina¡ce
Holdings Inc., Thc Colcman Company,Inc. and;;;r"b.-
sidiaries of New Colema¡r Holdini, fo.. and The Colcman
Company,Inc.

Eqegutile trmployees Defcned Compensation plan
(May 29, 1984)

Thc New Colem¡n Compan¡ Inc. Retircmentþlan for Sala-
ried Employees

(Amended and Restated as of July l, l9g9)

Post.9lgqing

Sr:rvives by its ærms

Does no¡ srrrvivc
Þ

Does not sun¡ive

Does not survive

Termi¡ates with respect to
Mafco Holdings

Terminates wÍth respeet to
Mafco ¡¡sli.tings

Survives by is terms

Transferred to Colema¡

Transferrcd to Colemur

Transfäned to Coleman

6.

7

8

9

t0. The New Coleman Company, Inc. Reti¡ement Trust Agrce-
ment for Salaried Employecs

@ecember 28, 1989)
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I l. The Coleman Company, Inc. Excess Benefit plau

lZ. The Coleman Company,lnc. SpecialRetirement plan
(effective Octobci l, 1993)

The Coleman Rerirement Incentivc Savings plan
(Effective as of January l, I99O)

ì

coleman Monthly salaried Refi¡cment Incentive sa*gs elan
@ffective as of January t, 1996)

Tra¡sfcned to Coleman

Transferred to Coleman

T¡ansfened to C'oleman

Transferred to Colema¡

Li censing Agreement with Revlon : Consum,er products Corpo-
ration

Pension Plan for Hor-uly Employees sponsored by New Colc-
man Holdings lnc.

The Special Med.ical Plan, The Basic Medica! The Regular
Medical Plan

rangements")

19. Agreement witb Tarlow Advertising

20. Stock Pr¡rcbasc Agreemeu! datcd as of Augrst 5, 1997, by
and among Rcr¡lon K.IC C,Eey!gg') urd thã Corrpany, anä
Tra¡sfer Agrccmcn! ¿¿te¿ æ of tUarch 3i, tgeZ,ly ana
among Revlon Consumer products Corporation.*d th, Cor-
pany

13

t4.

l5

16.

t7.

18.

Snrvives by its terms

Tra¡sfened to Colema¡¡

Tra¡sfe¡red to Coleman

To the e)'ctent any Insur-
a¡ce Policies benefrt the
Company, they sha!! be

¡stained; to the cnent the
Company has obligations
to Pay a¡nountF or post a

letter-ofrtEdit pr:rsuant to
the S elÊIrsrued Arrange-
ments, the Company shall
perfornr such obligatioru

Terminates

'Revlou or its affiliates re-
main cntitlcd to certain tÐ(

beneñu
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2l- Stock Pruchase Agreemen! dated as of Decembct lZ, L997,
between New Colemarr Holdings, Inc. and the Company

22- V/elfa¡e plans, such as medical, sponsorcd by New Coleman
Holdings or Mafco Holdings

23. Mafco Demand Note held by Worldwide in connection with
advances made for the payment of ta:<es by $/orldwide

24, The Colemar¡ Company, Inc. provides certain data processing
services for Mafco Holdings and certain of its subsidiarics ar¡d
is paid a fee for such services

New Colemarr Holdings
lnc. remains entitled ro

certain ø< bcnefits

Tra¡¡sfened to Colemar¡

Canceled autorratically
and of no ñ¡rther force or
effect on the ea¡lier to oc.
cru of (i) thc date that all

LYONs are redeemed, ex-
changed or otherwise re.

tired and (ä) May 27,
I 998

Services terminated on or
prior to the closing

25 Tbe Colernan Company, lnc. assists in the management of
certain liabilities and obligatio¡rs of New Coleman Hold.ings
Inc. generally related to liabilities relating to divested opera-
tions of New Coleman Holdings lnc.

AII amoruts owed pursuant to agreements or a¡Tangements witb affiliates shall be paid in the or-
dinary course and in aic_ordangc ulth tbe applicable agreement or arrÍngement except in rhc gase
of the Mafco Demand Note, which'shall be cancelcd automatically andãf no fi¡rther force or cf-
fect upon the ea¡lier to occur of (i) thc date that all LYONs are redecmed, exchanged or other-
wise retired and (ii) May 27,1998.

Services terminated on or
prior to the closing
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SCITEDT.ILE 6.I

Con4uct of,Brsiness bv the Compqry

t' Sale of the Company's Safety Sccruity Division and other transactiors conremplated b¡r thestock Pruchase Agreemen! dated February- 18, 1998, and certain oth., agr".*!ns ietate¿
thereto

2' From time to tirne, the repurchaseby the-Compauy of shares of Company Com.uon Stockfro¡n certain officers and non-employee dirccton and cash-out.*.io ñpl;t;õlock op-
tions held by certain oñicers and non-cmployee directors to provide a salc u¡rä., Rùe loÞ¡
under the Exchange Act '

3' The Company may take all action neccssary to provide for vesting a¡id exercisability of all
outs-tanding Employee Stock Optiors as of the Effecrive Time anã to pro"ià. fo. â iroL.r-
dealer cashless exeicise procedue

4' Assume the sponsophip of all Company Plar¡s maintained by New colcman Holdings, Ioc.
Pursuant to the Merger Agreement

5. Increase base salaries for company employecs effective as of Ma¡ch l, l99g

6' Pay discretionary bonuses r¡ndcr tbe Company's Management Incentive plao for 1997

7' Mafco Demar¡d Note will be caneelcd and of no fruther force or cffect on the ea¡lier to occur
of (i) the datc that all LYoNs are redecmcd, exchanged or otherwirc retircd a¡rd (ii) May 27,
1998

t.

,l
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Eüibit A

-

REGISTRATION RIGHTS AGREEMENT, dated as of _, lgg¡(the "Agr"ement'), 'nong SIJNBEAM coRpoRATIoN, 
" 
n.i.** corporation (.,Las_el),and .'LEMAN (pARE¡rD HoLDrNcs rNC., a Deraware Ã*Ãl"i;ffi,ãi*u,,1.

WHEREAS, pursuant to rbe Agreemeut a¡d plan of Merger, 4ated * ",Febnrary 27, rggï (tbe "Hqldig¡s Mereer Asriemeql!), tt .od;ng Laser, LASERAcQUISmoN coRP," o@ú^t*.n srbsidiary oflaser("Laser Mergg-suÞ'), cLN HOLDINGS rNc., a oetawa¡e'rãfr,"tioo *d wholty ov*ned 
.

subsidiarv of parent Hordings ("Egldigr), and parent H"iddr; Lasçr Merger sub wir bemerged immediately aft er the execuffi flthis Agrecm; *i,h:,hrru*1"ü;;;;il"
becoming an indirect wholly owned subsidiary ofiascr,;p;;,h. terms and subject to thecondirions ser forth in the Holdings Merger Agreemeut (,ú;iI;J¡i";;Id*äi å;;" "

rvHEREll, uqor consummation of the.Hordings Merger, the sharesþfHoldings conmon stock (as defìned herein) issued *a ooat"íãing immediately prior to theeffective time of the Holdings Merger shall be converted ¡ttr",u"lg¡, to rcceive ar¡ aggregatcof (A) 14,099,749 fr¡Ily paid and nón¿sscssable sha¡es orr*.iðouunon stock (as dpfincdherein) and (B) $159,956,256 in cast¡, without interest h";õ ;;
l

WHEREAS, it iÈ a condition to the obligations of Holdings to co¡5,rl¡srare theHoldings Merger that this Agreement u" ¿ury executed-anJ ¿.rir.*o by each of the parries .hereto; a¡td

' WHEREAS, in order to induce Holdings to enter into the Holdings MergerAgreement, I,jrser ha's agree.d to provide registration rüå" *i,h ;pcct ro the shares of Lasercommon stockto be issued to p"t"nt Horjings upon co'summarú 
"¡thJ;ord;;r;;rgrr.

NoIv, TIiEREFORE, in consideration of the mutuar cove¡rants andagreements set forth herei¡ and for good and valr¡able conside¡atioru the receipt of which ishereby acknowledged the partics 
"g"" 

as fouows: 
re qv ¡elE¡vr vt ìr¡¡rç¡¡

REGISTR,q.TION RIGHTS AGREEMENT

ARTICLE I

cERTA4.r pEFfMTroNs

I

Section l.l Definitions

meamngs:
As 

'*ed'is 
this Agreement, the fo[owing terms sha[ have the folrowing

The term"å¡E!3¡e" shall h¿ve thc meaning ascriM to it in Rute l2b-2 of theGeneral Rules and R"gutatioffi'der the Exchangc Act. 
-$ rv ¡r s¡ À\s¡ç t¿v'L Qt
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Tbe term "Agreemeu!" shall have thc meaning ascribed to ir in the fint
paragraph of tl¡e Preamble.

Tbe tern "c"mpg" shall mean The coleman company,Inc., aDerawa¡e
corporation.

The term "Etf"c$vg-Date" shall have the meaning æcribed to ir in scction 2.2.

The term "Excha{rgç Act'shall mean rbe Secruitics Exchange Act d.f 1934, asamended, ar¡d the rules and regulations of tbe sEC promulgated th",;*d.;:- 
"-'î '''--

The term "&!4i!gg" shail have the meaning ,r.riiø to it in the second
paragraph of the Prearnble.

, The term."Holdings cornmon stoq shall mean co¡u¡non stoch pa¡ value
$ 1.00 per share, of Holdings.

The remr "Holdss Mggg'shat have the meaning ascribcd to it in the
second paragraph ofthe prea¡nble. 

-
The term '.@'shall have the meaning ascribed to itin the second paragraph of t¡" Þiea¡nHe"

The term "Laser" shall bave the meaning ascribed.to it in the ñrst,paragraph ofthe Preãmble.

. The. term "La¡er common stock" shail mean co¡nmou stocþ par value $.01per share, oflaser. 

-

The term "Laser Merser Sub" shall have thc meaning æcribed to it in the
second paragraph of t¡" pffi-

The term "Laser ofüríngl'shall mea¡ the sale of equity securities of Laser, orsecu¡ities convertiblc i¡to or ei"nanæaule o¡ cxcrcisable for.q*,y securities of Laser,pu$ulttt to a registation statement filed by Lascr under t¡e sccruiics Act (other th"rl ;registation st'atcment filcd on Form s-8 oi *y suc¿essor forur) rcspecting ar¡ underwrinen
offering, whether primary or secondary, thåt i; decra¡sd 

"tr""ü;;;y the sEC.

The tsrm "L9ssl" shall bave ttrc rneauing ascribcd to it in Section 2.6(a),

The tÇrm..parent Hgldings" shall havc the meaning ascribed to it i¡ the ñrstparagraph of the preamble. . ' :-e

The term *Person" 
shall mean an individrul, trustêe, corporation, parhership,

business ¡nrst, limited liabGãmp"ny, limit.d liabiliry p*..ruip, joint stock company,
Eüst, rrni¡çerporated association, unioq business.rro"i"tioo, nrm ór õt¡er entity.

t.

-2-

MORGAN STANLEY CONFTDENTIAL ooo799s
16dv-001257



The renn "Bggrggsþlgjecuities" sha[ mean tbe shares of Laser com-on
Stock to be issued to Pa¡ent Holdir¡gs upon consum¡nation of the Holdings Merger -J *v'other 

secr¡rities issued o¡ issr.¡able 
_uno-n 

-or 
in respect of such secr¡¡ities by way of conversion,

exchange, dividend, split or combination, recapitalizatior¡ merger, .o*óuøion, other
reorganization or ottrerwise. As to any particular Registrable Sicr:rities, such seéurities shall
cease to be Registrable Secu¡ities when such secr.¡¡ities have been sold or otherwise uans-
feSed 

b¡ nylt Holdings Pursunt to the Shelf Registration statemeurorpunir¡ant to Rulc
144 under the Secruities Act. 

.l

The term "n"*i*,¡ã¡ e*o.*.r" shalt have thc meaning ascribcd to it in
Sect¡on Z.).

The term "Rule 144'shall mean RuIe 144 promulgated r¡nder thc Securities
Act (or any successor *t.f,--

2.1(a).
The term "Buþ :!l å offerine" shall have the ¡¡¡saning ascribed to it in section

The term "!Eq" shall mea¡ the united statcs secwities and Exchange com-
rrussron.

The terrn "securities Act" shall me¿¡¡ the Secrrrities Act of 1933, as ameuded"
and the rules and r.gulatioñffiõ promulgated tbereuúder.

The term "sh"lf Registation S ,, 
shall have the meaning ascribed to it

in Section 2- l(a).

The term "Transfet''shall mcar¡ any anenpt to, directly or indirectly, sell,
T-tf:! pledge, assign otãGñ'sc dispose of or otherwise transfer any of the Registrable
Secu¡ities.

ARTICLE N

REq[rIREp REGTSTRATION

Section2.l RequiredRegístratíon.

(a) Form.S-J. Lascr siuil prcpare ar¡d filc with ttre SEC a registation
s'tater.ne.nt (thr."sh.lf R.F f"t¡oo sat.r" f oo rorm s-3 or anothcr appropriie rorn
genninine regisration of ttre RegistrabiGrrrities so as to pcrmit the rcsale of thc
Registrable Secu¡ities b¡ farent Holdings pursu¡urt to an offering on a dclayed o¡ continuou
basis purs"""t ro Rr¡le 415 (or *y sur"ætor nrre) under thc scci¡t¡es Actia,.Bglg.g¡ 

-
Otrering'l) jnd^shall usc rcason¿blc bcst efforts to cause the Shelf Regisrationffiñt to be
decla¡ed effective by the SEC on or bcfore thc date on which *iof tr,. Regisrable Secruiries

MORGA.N STANLEY CONFIDENTIA,L ooo7996
16dv-001258



may be ransferred by Parent Holdings pr¡rsuânt ro Article vtl of the Holdings Merger Agree-ment' Laser shall r¡e reasonable best efforts to permir tl¡e shelf Regiseatioi Sutr,i.nt to u.used by Affiliates of Caurper for resales of sharJs of Laser Common Stock issued ro su"tAffiliates in the merger of a wholly owned subsidiary of Laser with crú;;r,""ü;;
however, that any such Afüliate using the shclf Regisration Statement shall agree in writingto be bound by aJI of the restrictions,limitatiogs ¡nã obügations of pa¡ent H"üdi;noinr¿
in this Agreement.

(b) Efectíveness. Laser shall use reasouable best efforts to kecp the ShelfRegisüation Statement continuously cffective under'thc Sccruities Act until thc date ttrat is the
garli_est to occur of (i) the date by which all Registrable s"cr¡ities;;i,j;ñä;i
Regisûation søtement have been sold and (i¡) the second *rt;;r*ry;i,ü.][;;ùon ofthe Éoldings Merger.

(c) Amendments/Supplements. Laser shall amend a¡rd supplement tfreShelf Regisuation Statement and ure pióspectrrs conrâined therein if required by the rules,' regulatiors or inson¡ctions applicable to the regisration ror- *i by Laser for such shelfRegisration Statement, if required by the Secruities Act.

(d) Oferings. At any time Êom and after tl¡e date on which the ShelfRegisration starement is dectared cffective by_the sEc (the..ræ.,iu" o"ç");p;;'-
Holdings, subject to the resrictions and conditious ront"'-.d üffiññ;M;;;
let":T.l! and subject furth.er to compliuce with rli"pplil;;i;-ärc .o¿ federat sccuritieslaws, shall have tbe rigrt to dispose of all or any portion ärt¡r. negi"trubl"îr-.-rrì'jä*'

Section2.2 HoldbackAgreement.

From a¡¡d after the Effective Datg, upon therequest of Lascr, parent Holdingsshall not effecr any public sale or disribution (incruding dr;;,;;;;;;î;;ö;î*
Registrable secr¡rities 

-that 
are equity secudties of Læer] ot *y r.r*i ¡.r convertible into örexchangeable or exercisable for such scc¡¡rities (other than *i *rU sale or distribution ofsuch securities pu¡sua¡¡t to rcgistration of such securities oo rãrrn i-g or any succcssor form)during the period commencing on tbc date on uåich r*.r.our-.orcs a Laser offcring

Foogtt 9: try (60Þday pcriod imrncdiately following tho ;;iog date of such Laser offer-¡ng; 
F¡q+ggs bowcvsr, rh¡t pa¡cnt Hotdings shail not b-e obtþaiãio .oñty;,b,ü; -

section 2.zonnore thal.trvo (2) occasions in any rwervc (l2imonth periøí*Joroi¿"+
4tnhg, thaSe.cøtlstan¿i"e u;ything a ,1. 

"ooo.ry 
iu üris dection z.z otSection 2.3, in noevent shall Parsut Holdings bc disabled &om effccting offen or rul6 of Regisuable Secr¡ritiesfor more than onc-hundred-and-fifteen (l 15) days düd *t;;þ" (lzlrionth p.riod.'

Section 2.3 Blacløut provísío¡ts.

In the eveut that' at any time whilc thc Shelf Regisration Staæment remainseffective, Laser deter¡nines in iu reasonable judgmcnt and in gão¿f"¡,h that the sale ofRegistable Secu¡ities would requirc disclosrue õf material inionnation which Laser has a

4
,t
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bona fide br¡siness purpose for prcserving as confidential, Parent Holdings sball, upon
receiving writæu noticq from Laser of such good faitb determination, súpênd sales of the
Regisuable Secruities for a period beginning on the date of receipt of sucl uotice and expiring
on the earlier of (i) the date upon which such material information is disclosed to the puúlic or
ceases to be material or (ü) forty-five (45) days añer the receipt of such notice from f*rc
provided, hgIgE!, that Parent Holdings shall not bc obligated to comply with this Section 2.3
on more than rwo (2) occasions in any twelvc (12) month period; ar¡d pó"¡¿.¿ frrr,il, ,h",
nqtwithstanding an¡hingto tbe contrary in thi! Section 2.3 orSectiooããiñoãffisn U
Pa¡ent Holdings þe disabled from effecting offcrs or sales of Rcgisrablc SecruÍrics for rnorc
than one-bu¡d¡ed-and-fifteen (l l5) days during any rwelve (lz¡-*on* period.

Section2.4 Registratíon Procedures.

(a) Procedures. In connection with the registation of thc Rcgistable
Secu¡ities Pt¡rsuant to this AgreemenÇ Laser shall use reasonable bcst efforts to Jffect the
registration and sale of the Registable Sccruities in accordance with parent Holdings,
intended method of disposition thereof a.ud in connection therewitþ Laser shall:

(l) prepare a¡d file withthc SEC the Shelf Regisration
SLatement and use reasonable bcst efforts to cause tl¡e Shclf Registration
statement to bccome and rcmain effective in accordance with sections
2.1(a) and (b) above;

(Z) prepare and file with thc SEC amendments and sup.
plements to the Shelf Registation statement and the prospeetuses use¿ in
connection therewith in accorilance with Section 2.1(c) abovc;

(3) before filing with ttre SEC thc Shelf Regisration
statement or prospcctus or any amendments or supplemens thereto, Laser
shall fr¡mish to one (l),.co.unsel serected by parent Holdings and one (l)
cou¡sel for thc underwritcr or salcs or placcment agent, if any, in conBcc.
tion rherewith draffs of all such doç'meots proposãd to bc filcd aod
provide such counscl with a rc¿sonable oppornrnity for rcview thcreof and
cornment thcreoo, such rcview to bc conducted and such comme¡ts to be
delivered witb re¿sonable prompbqss;

(4) promptly (i) noti$ pa¡ent Holdings of each of (w)
the filing and cffectivencss of the shelf Regisration staæmcnt and cach.
prospcstus and any amcnd¡ncuts or supplcmcnts tbeleto, (x) thc receipt of
any conunents Êom the sEC or any stats scq¡ritics law authoriti., oiroy
other governrnental authoritics with rcspcct to any such Shelf Registratión
statement or prospçctr¡s or any amendments or supplcmenæ tbøðto, 1y¡
any oral or written stop order witb respect to sucb rlgistatiorb any
srspersiou of thc registration or qr'"lification of the salc of the Rigistable
secr¡rities in any jurisdiction or any initiation or tb¡eatening of anf pro-

-)-
.t
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ceedings with respect to any o.frhe foregoing, and (z) of the happening of
any event that requires the making of any changes in such sheíf
Registration statement, prospectus or documents incorponted or deemed
to be incorponted therein b¡¡lferenge so that they wilinot contain any
untrue statcmcnt of a material fact oi omit to state any material fact
required to be søted therein or necessaÐr to make the statemenS therein
not misleading and (ii) rue reasqnablc best cflorts to obrain thc withdr¿wal
of any order swpending the règisuation or qrulification (or th. 

"ñ.tire-ness tbcreo$ or supending or preventing thc use of any ictaæ¿ p*,specn¡s
in any jruisdictiou witb respect thereto;

' (5) furnish to parent Holdiugs, the underwrirers òr the
sales orplacement agent, ifany, a¡d one (l) counscl for each of¡he
foregoing, a confornced copy of thc shelf Regisration Statcment and each
amendmenr and supplement thereto (in each case, including all exhibis
thereto) and such additional number of copies of such sheliRegistration
Sta:em:lþ_each ar¡enìsrent and supplement thercto (in such caie, without
such exhibits), the prospcctrs (including each preliminary prospeónrs¡ 

- -
included in such shelf Registration statemeut anaprospe.åo ,uppl"*"os
and all extribits thcreto and such other documcnts as pa¡ent-Holdùgs, its
unden¡rriters, agent or such counsel may rcasonably request in ordcr to
faciliure the disposition of the Regisuable Secruities ui par""t rrot¿iogr;

(O in connection with a sale of Registablc Securities
by ortfuough a¡ ruderwriter, if requested by parent HoHing, or the man,
aging underwriter or unde¡rp¡iters of a Rule 4t5 offerin!, sib¡cct to
approval of counsel to Laser in its rcasonablc.judgmeut, pro-itly
incorporate in a prospcctus, sr¡pplement orpost-eæc.tive ameo¿-*t to
the shelf Rcgistration statement zuch information couceming underwritcn
ar¡d the plan of distibutiou of the Regisuable securitics as zu-ch ¡¡¡an¡ging
turderwriter or r¡ndcn'dtçrs or parent Hotdings rcasonably shall firmish to
Laser i¡ triting and such request to be included thøein, incru¿iná,
without li¡nitatiorl i¡formation 

_with rcspcct ¡o the n,,,nber of neñs¡aUte
seeuities hing sold by parent Hotdingi to such r¡nden¡¡ritcr or rinderwrip
ers^, the purcbasc price bcing paid therefor by zuch unde¡writcr or undcr-

Ì''t* yd with respcct ro any other tr'" òf rbr ru¡derwrine¡ offcring of
the Registr¿blc secu¡itics to bc sold in such offering; and make alìre-
quired filings of such prospect's, supplement or post-effective a¡nendrnent
as soon as rcasonably practicable afrcr bcing notificd of thc Batters to h
incorporated in such prosp€ctrs, supplemen-t or post-effect¡rc Á*¿ur"nt;

(7) usc reasonable best efforts to register or qruliff tbe
Registable secr¡¡ities for offer and sale r¡nder such s"cr¡riti.s oi..blu"
sky" laws of sucb jurisdictions as pa¡ent Holdings rcasooably requests aod
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do any and all otler acts and things which may be reasonably necessarr or
advisable to enable parent Holdings ro coruilm¡nate the disposition in irrchjurisdictions in which the Regisuablc secr¡¡ities are to be sðtJ ana tecp
suchregisration or qr:alification in effect for as long as tt. suJrRegisûa_
tion sraæmeur remains effective undcr the secuiriÃ act 6ioùäea rrrat
Laser shall not be required to (i) qurify generaily to do bùiness in auyjr¡¡isdiction wherc it would nor otherwisebe required to qudþlut roiois
paragrapi¡" (ii) subject itsclf to taxation in 

"ny 
such jnrisdìction wherc it

would not otherwise bc subjcct to t¿xation but for túis p.*g"pn or (lü)
consenr to tbe general servicc ofprocess in any jtuisdirtioo-*h.r" it wóu¿
not otherwise be subject to general scrvice of process but for tni, p"o-
er¿Ph);

(B) noti$ parcnt Holdings, at any time wheu a prospec_ rtu relæing to the shelf Regisriuion statem;nt is requircd to be dilivcicd
under the secruities Act, upon thc discovery ttrat, orlru. nuppuoi"g oi
any event as a result of which, the shelf Regisuation statemeni, as ti'en in È

effect, contains åf¡ untrue statement of a material fact or onis tå surte any
material fact required to be stated thercin or ¡rny fact necessary to make tbe
statements therein ¡s1m¡sls¿rting¡ and promptly prepare and ir,¡rnish to_

l*:",I"l9ings a supprement or 
"m"nÃ-"nito 

thr itorp".* *utained
in the shelf Regisration statement so that tbe sbelf Regi*to" sr","_ 

-
ment shall noq and such prospectus as thercafrsr deliveåd to the prucbas-
ers of such Registrable secruities sball not, conrâin an unm¡e sratemcnt of
a marerial fact or omit to state any materíal fac¡ required to ucltatc¿

' therein or neccssary to make the state'ents thcreþ in ugft orth,
circumstances under which they were r¡.¡ade, not misleading. .

(9) car¡se aü of the Regisbablc secr¡rities to be rised on
cach national secu¡ities s¡çh¡nge and inctu¿e¿ in each esta¡lish"i orrc"-
¡he'corxrter rnarket on which or tbrough which the Laser c".*;; stock is
then listed or traded;

. - (10) in cornection with a salc of RegÍsrabre secr¡rities .

!r orthrough an undc¡'writcç make availablc ror irsfraio"uy prr.ot
Holdings' any 

'ndervriter 
participating in any aispositÍon p,rrs,runt to tu,

shelf Rcgistration statemenL andany ãuo*.y, account¡urt or other agent
reuined by Pareut Holdings or its unden'¡iter, all fr¡ar¡ciat a¡d otlrcr re-
cords, pertinent corporate documents and propcrties oflascr as ;hrli b"
reasooably necessary to enable either of them to excrcise their duc
diligence responsibility, and cause Laset's officers, d,irccton, ,Ãploy*r,
attorneys and indcpcndent account'nts to suppry a[ infonmatioo ,.rsoo-
ably requested by Parent Holdings, is r¡¡derw¡¡icn, attomej,r, i..ÃiLo
or agents in conncctíon with the shclf Registation stut.m.otjinørmation
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which Lascr determines, in good faith to be confidential shall not be dis_
closed by such persons unless (i) the disclosure of such information is
required by applicable federal securities laws or is necessary to avoid or
corrËct a missùatement or omission in zuch shelf Registratiån statement or
(ii) the releæe of such information is ordered pursuru¡t to a subpoena or
other order from a court of comperent ju¡isdictíon; pa¡ent Holdings ag¡ees,
on iu own behalf and on behalf of all of íts u¡rderwriten, accor¡ntants,
anomeys and agents, that the ir¡formation obtained by any of them as a iresult of such inspections sball bc deemcd conûdential unless and ¡¡ntil ',
such is made geuerally available to the public; parent Holdings further
aglees, on its own behalf a¡rd on bebalf of all of is undcrivritlrs, accoun-
tanrs, attorneys and agents, that parent Holdings will, upon leaming that
disèlosu¡e of such info:mation is sought in a cãurt or.orp"t.it j*iroir-
.tion, give notice ro Lascr and allow Lascd at pa¡ent Holdings' .ip"*", to'undertake appropriate action to prevent disclosue of thc information
deemed confidential; nothing contahed herqìn sball require Læer to waive
any anomeyælient privilege or disclose attomey work iroduct;

(l l) use reasonable best efforts to comply with all appli-
cable lawg related to the shelf Registration statement anä ãrering ana
sale of secuities a¡rd all applicablc rulcs and regulations of goveÀmentai
aurhorities in connection therewith (including, without limitãtior¡, the
secruities Act and the Exchange Act, a¡d the n¡les and rcgulations
promulgatêd by the sEC) and makc generally available to-its security
holders as soon as practicable (but in a¡y cvent not later th¡n ññeen (15)
months afrer the effcctiveness of the shelf Rcgisuation statement) an
earnings statement of Laser and irs subsidia¡ies complying with section
I l(a) of the Securities Act;

(li) in conncction with a salc of Regisrr¿bre securities
by or through an urdgrwriter, Ì¡se re¿sonable best efforts to frtnish to
Parent Holdings a signed courterpart of (x) an opinion of counscl for
Laser (incluftq 

" 
"Rulc l0b5'opinion) and (y) a.,confort''lcncrsigncd

by thc indcpcndent public accountants who have cenified Lasct's ñnaricial
stateûcDts included or incorporated by refercncc in sucb registzition
stateu¡cût, covcring such mattcrs with respcct to such registation
statelnest an4 in the casc oftl¡c accor¡ntaús' comfort tencr, with respcct
to events zubscqucnt to tbe date of n¡ch financial ratcnents as arc
cusiomarily cove¡cd in opinions of issueds counsel urd in accor,¡ntants'
gomfort letters delivercd to thc rurde¡rvriters in undc¡i¡rincn public offcr-
ings of securities for the accor¡nt of, or o¡ bchalf of; an ¡ssuø ofcommon
stock" zuch opinion and comfort lcttcrs to bc dsted the date t¡rt,o.u opi*
ion and comfort letters arc crrstomarily daæd in such tansactions; and

i
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underwri,.T,rJöÌ,=*::ff :äi:ï#"',ä:i:i:ri,",î:ïäå,u**
the disposition of the Registrable Säcurities. 

-.-r-

(b) .lultnel e'greemients.. without rimiting any of the foregoing, in theevent that the sale of Regisrable secruities is to be møe utir,r,.""tr, an rurderwriter, Lascrshall enter into an underwriting agreement witn a manai"J *j*"¡rer or underwritersselected by Pa¡ent Holdings .oit"itting reprcscnøtio*,-*io*ti.s, indemnities and agree-ments customarily included (but not incoruisteut *ith ú" õ;;enrs contahed hercin) by anissuer of common stock in r¡nderwriting agrecments ù* r*;ì to offcrings of çomn¡onstock for rhe account.od or on behalf oi si.f, ¡rsuen; æü-!o*.r.1, that pa¡ent
Holdings shall not utilize thc.shelf Rcgit rution st"t.ñiãñrore rhan rwo (2) underwrinenofferings during the term of this egreeäeur In connection øru,u. sale of Registablesecurities hereunder, Parcnt Hgldiigs may, at ¡a opt¡oo, ,.ì,r¡f ,r,", ury and all representa-tions and warranties by, and ttre othãr agró.m.os of, Laser io or for tbe benefit of suchunderwriter or underudten (or whicb -i.rlJ u" r.¿-*;;;;;å. beúefit of such an r¡nder_w¡irer or underwriterif suÖh sare of Regisrabte se",u¡t¡es *",.;.*,,*, to a custo¡nañ/underwrinen offering) bc made to a¡d r"r,r,, u""¿ã, "ä;iirfidtd*i,iîäff, 

", "¡
the condidons precedent to the obligations of such *¿..r*n¡i.i or r¡nderwriters (or whichwot¡Id be so for'the benefit of such irod"r*rit., o. *¿rr*rrii.* *¿* a ct*toma¡y undø-writing agreement) be cond'itions precedentto thc obligatitns ort"r.o, Holdings i¡ connec-tion with the dispgsition of PareniHoldin!s'_se"*ñ;Ë;äî; thc tcrrns hercof. Inconnection with any offering of Registabie Secruities i"g¡o.r.Jp,*¡¡¿nt to this Agreemen!Laser shall, upon receipt oráutv enãorsed ""n'*ãr-;;iilil;f *" *.rrr*ble securities,(i) fumish to the underwriter, if any (or, if no underwriter, p*.ürro¡¿ings), ,nregcndedcertificates representing.tlp:*ltip oinegise"ule secr:¡ities being sold in such denomi-narions as requesæd, and (ii) insu'9t *i"rur,rr.",s*i*lr.;Ë* of the Regisrablesec¡¡¡ities ro rerease any srop ta¡rsfer orier with tó;;;r.r;:""

parent hrgTry agrces M ïryo rcceipt of any uoticc ûom Laserof thehappening of anv event of thJun¿ ¿*taiu.,i rT prd;ñ ttiiî*u"n 2.4{a), parcntHoldings shall forthwith discontinue its ãispositiir 
"f 

il;á;ie-secruities pursuant to theshelf Regisuatiou st¿tement and prospectns relating rhere-to *riip.rrn, Holdings, receipt ofthe copies of thc supplcmcnæd 
"i*,å¿.a=pr"rË.iä;;;ìäü* by paragnph (8) ofsection 2'a(a) and" f * *T:9 uv i*it, ¿.r¡rrr toi"rir;ï;;ì.r, othcr trun pcrmanentfile copies' the¡¡ in Pa¡cnt 

f{oldinss'po*.rJon ortno prosp.ctrsl*.o, at the time of receiptof such noticc rcrating to tbe Regi-stabte seciuit¡cs. 
r- --r---- v

Section2.5 RegístratíonExpenses.

All expcnses incidenar to Lase/s performance of, or compriancc with, itsobligaricins under this Agrecment in.lu¿ingløtfräü U"rir"ri;;äircgisuation and filing fecs,all fees and expenses of õomplian* *¡,¡,i.*rurr.*d *blue sþ,,laws (including, withoutlimitation' the fees and expenses of cor¡nsel for underwriters orlhcement or sales agcns in

I
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corutection therewith), all printing and copying expenses, all messenger and delivery expens-
es, all fees and expenses of r¡nderwriten and sales and placement agirts io ;;.;;i;;
therewith (excluding underwriters'discor¡¡ts and commissions and-thc r*i *Jlìp"** 

"rcounsel therefor), 1l kt and expenses of Lasey's independent cenified public "".å**and counsel (including,Vthout limitation,.with respeo,o',.àtnrort" l.iri rnJópilï*l *¿other Persons retained by Laser in connection thercwith (collcctively, the ,.Registrarion
Expenses'), shall be borne by Laser. Laser r.tTf 

1ot bc àrponsiu¡"ä, *¿ffi"yurderwriters'<liscounts and commissions and thc fees arta eap"nr"s of counsel therefor andfees and èxpenses of legal counsel, accountants, aqeils or expcrts-retained by parent Holdingsin connection with the saleof ùc Registable secririties, ræri*il;tl;ilil'l***r,
(including, without limitation, 

"l saãJes.¡d expcnscs of its officers and employces per-fonhing legal or accounting dutics, tbc expensc or"oy ann,'rl audit and tbe experse oi.oyliabíliry irsurance) and tbe expenses ar¡d fees for lird;t th.i.gi*"br" sccurities on thc NewYorf flock Exchange or, if the Laser cor¡.mon Stock ¡s t¡ea oä * Iistcd" included iu anestablished over-the-counter ma¡ket,

' .section 2.6 Indemntificatíon.

(a) B-y Laser. Laser ag¡ees to indemnif Parent Hold.ings and parent
Holdbgs'directors, officers, employees and agents *¿ *.rrp""ron who .-;ooor, ir*irut r¡,meaning of section l5 of the Secr¡rities Act oiscction zo oi*¡e Excuange eO iÀ.r* ru.uother indemnified Penon to the fi¡llest exfent laurfrrl, 

"grio"t 
.liùrr"r, claims, durn"go, 

**--
liabilities,,judgments, and reasonable costs (includini,-"irh;ii-iration, reason¡blcattonreys' fees a¡d exqen¡es) (colrectively, th"-'Lqrr-.r") as inctrrcA;r;d ü;iio, ou, :

of;, resulting from or 
1e]æiug to uny unt*" or allffiil; *,em.nt of material facrcontained in the shelf Registration statement, any prospcctus or prcliminary prorp.¿r* o,any amendment thereof or supplement thereto or any omission oialleged om¡ssioi ofamllerial fact required to be stated tl¡ercin ot o""ora,ry ,o r"t" the statemena therein notmisleading, except insofar as the same are basedupon rny iororn"tioo n Jruãil-",iäg ,oLaser by Parent Holdings or is'underuïitcr or other ugrni .*pr*r.ry ror,sc tlrcr"in 

"r;;Pa¡ent Holdings'faih:¡e to deliver, or its r¡nderwritelår ot¡.r 
"g.ott 

faih¡re to deliveç acopy of the shelf Regisuation s-tlemen1_o1l-rospccfi¡s or any amcndmcnts o, *ppler.rirs
thereto after Lascr bas fr¡rnisbcd Pa¡ent Hot4inei wittr thcfr*".¿ nr¡mbcr of copics of tbcsame' In connection with an underwrineu or"ãog an¿ w¡t¡out *i*t any of Laset's otherobligations ¡¡ndcr rl'is Agreemenr Laser sbail inaernniry ru.t *ãä"t;lü;ä*",
directors, employces aad ageus and each PTol who ctntrols (øurin the mcaning of scctionl5 of thc sccrnities Act or section 20 of the gx.h*g. Àõ r".¡ *a*.riters or such othcrindemnified Perrcn to tbe same elitent as providcd ;;;fi;;.qp"ct to thc indcrnnificationof Parent Holdings.

(b) 
ly 

parln 
\otdlnes- [n connection with the shelf Regisuation

statement, Parenr Hordings shaü furnish-to Lascr in witing inroãation *gÃ,¿¡"äit",
Totq:ng:' 

ownership of Regisuable secr¡¡ities and Pa¡ent rîol¿i"gJ intended, method ofdistibution thereof and shall indemnis Læcr, irs di¡ectors,;ffi;;, employces and agents
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and each Person who controls (within the meaning of Section l5 of the Secr¡¡ities Act or
Section 20 of thc Exchangc Act) Laser or such other indcmnified person againsr all Losses
caused by, arising out o{, resulting from or_ relæing to any unbr¡e or allegeJ r¡nrr¡e statement
of material fact contained in the Shelf Regisration Statemenç *¡, p.orfr.*;ipr;fir¡r,*l

' prospectr¡.$ gt aoy a¡r¡end¡nent thercof or suppiement thereto or *yorírrion or jtegø
omission of a material fact required to be stated therein or necessary to make the statements
.therein not misleading, but only to tbc exfent þt such untn¡c statement or omission or
alleged untrue statement or omission (i) is carsed by, arises out of, t rorc no¡n olîr"rr, ,o,or is alleged to be omitted from, sucb information so fr¡ru¡ii¡e¿ in writing by parenr Holdings
or (ii) arises out of or results Êom Pa¡cnt ¡¡eldings' faihuc to dqliver, otÞ*rn*io-fOùæ'
underwrite¡rs o¡ other agent's faih¡re to delivcç o.opy of the Shelf Registration Statemln¡ or

. prospectus or any a¡r¡end¡ncnts or supplemeqts tberito after Laser has-fi¡mished parent
Holdings with the requesæd nurnber of éopies of the sa¡Dc. In connes¡ion with .,, *ã.r*¡n
.ten offering and withour limiting any of parent Holdings'other obligatio* *á., ttirãor.-
ment, (i) Pa¡ent Holdings-shall indemrrify sucb underwriters, their oh..o, ¿irecton, 

-

employees ând agents.and eacb Person who controls (within the meaning of soøoiiS of *,,
Secr¡¡ities Ac¡ or Section 20 of the Exchange Act) such r¡nderwriters or sucl¡ other
indemnified Person to the same extent as provided above with respcct to the Índemnificatiou
of Laser arrd (ii) Parent Holdings shall cause each underwriter of à ,-drr*tit;;-ãfrrüg,o
indemnify Laser, its di_rectors, officcts, crnployees and agens a¡rd each iiooo *fro.o""îf,
f*irhi" the.meaning of sectiou 15 of thc Secruities ec Jr sectiontõ;i,i;;.¡-r.ä"t
Laser or such indemr¡ified Person, on teru¡s and subject to conditioru 

"*or.tytãi'ru.rr,indemnification by nationally hown inves@ent banking f,rms, re"i*, .I i*l¡l¡"*"i uy,
arising out o[, resulting &orñ or relating to any unuue or alleged tir'¡. rt","i.oioi;i ul
f¿ç¡ çe¡tained in the sbelf Registarion staremenr, roy prospi"* o, pr.t-i-i"-y pårf"*
or any amendment thereof or supplemçnt thereto or any omission or alleged orlrr¡oo of 

"material fact required to bc stated the¡ein or ríecessary to make tbe statements therein not
misleading, but only þ the e).tent that such u¡rtu€ statement or omission or alleged **.
slaternent or omissiou (x) is caused by, arises out of or rcsuls from information-fi¡rnished in
)ttTg by such_rurderwrite¡ spècíncaty for inch¡sion in the Shelf Regisration Statemenr or(y) arises out of or results &om such r¡nderwriteds failure to delivery a copy of tbe Shelf '

Registration Staternent or prosp€ctt¡s or atry amer¡dments or supplements thersto afrer Lascr
has fumishcd such r¡nderwriter with ttre requesrd nr¡mbsr of .åii"s of rhc same.

(c) Notíce. Any Person entitlcd to indemnificarion heg¡nde¡ shall give
'promPt wrincn noticclg 99 i¡dem¡rifying party of any claim with respect to which it seefs
in{em1fc.ation; 

proldq ho*euer, thc failwe to givc such notice shall not rclease tl¡e
indemniSing Party Êom its-bligation, except to the cxtent ttrt trr" ¡n¿-.ilrtr/oö r,*
been prejudiced by such faih¡rc to provide such noticc,

(d) Defense ofilctìors. In any case in which any such action is brought
against any indemnified party, a¡rd it notifier .o ind.mni&ing party of tbc commencemãnt
thereof, the indemniÛing party shall be entitled to particþatJt¡r*io, and, to the extent that it
ma¡l wisþ jointly with any other indemniffing parti simiiarly notiñed, to assume t¡e defense
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thereof, witl¡ cor'rnsel reasonabty satisfactory to such indemnified party, and afier notice ¡.omthe indemnifying parrla to such indemnified purry oi¡o .l..tioiro to assune rhe defensethereof' the indemnifting parry shaü not (so-roni æ it shalr ,oi iou. ;i;-rh;;dï"
defend, contesl' Iitigate and settle tbe matter in q-uestion io r".oioun.e with tti, p.rar.ll¡ u"liablc to such inderrnified party hereunder for-any r"gJ* 

",¡* expense zubsequentryincwed by such i¡dernnified party in connection wiú the deier¡se thercof other tbanreason¿ble cosrs of investigatiorç supcrvision a¡d moniroringiirl.r, su"tr inã.offi"d pa¡qireasonably objects to such assumptiòn on ihe g¡ounds t¡rr th.;"]lü;ää;irio,r,o
it which a¡e diferent from or in addition to thã dcfersæ .*¡riù1. to such indemnþing parry,in which event tbe inlSrnnified party shall u" *¡r"uÃra uy il," ¡r,¿"*,¡tying parry for the
ïä:,T:-.T|:s-incu¡red in conncction withreraining åo. ,ç.,are regarcouruer). a¡ltucemrulting Parry shall not be liable for any scttlement ãr* *ioo or claim effected wirhoutirs consenl The indenni-fying party shall losc is right to J"i.ø, conrest .litigate and settle arnaüer if it shall fail to.didgetirry tonæ., such natter l.xcept to rbe extent settled in accor-dance with the ne¡ct following sentencc). No r"no rìøi-Ë-r"rt ¿ by an indemniiyineï*J,without the consent of the indemnifiedþarty t orrrs *.n-;út;;; contairrs a full ar¡dr¡nconditional release of the indernnified prrty.

(e) sumìval' The indemniñcation provided.for r¡nder this Agreement sball¡s¡¡¡¡ìn in futl force and effect regardless of auy inu.súg"tion .ä" uy or on behalf of theindemnified person and wir.r survirr" the transfer 
"f 

th.ia"girtr"bl, securities.

(f) contribaion. rf rccovery is not availabre under the forcgoiug 
'

indemnification provisions for any reason or reasons other than as specified thereüu anyPerson who otherwise would be entiued to indemnifi*dr;;;,h" terms thereof sha¡neverthetess be entitred to conuibution with reqpect to any Losses ;6 *5|i;;ioîî"¡ ,u.nPerson would be entitled to such ind.er¡nihcation but for iuch reason or reasons. Indetermining the anount of contibution to which ttt. retp"ai.rnrE"** a¡e entitled, tbereshall be considered the Persous'rclativc knowledge andäccessto l"#;;.'ä.i,i"ä r¡.maner with respect to which ¡þç çtairn ** rrr"rri4 t¡. opporn i'ty to correct and preventany statement or omission,.and other cquitable coruideratiïns appropriate r¡nder the circum-stances' It is hercby ag¡ced that it *oula not nccessa¡ily bc cquitable if the añount olsuchcontribution were determi¡ed by pro nara or per capita ailocation. No person guilty offraudulent misrcprcsentation (witirin thc meaning års*,i* ìiCO 
"r,¡. secr¡ities Act) sballbe entitled to contibr¡tion Êom 

"ny 
r"nof u*roi, no, ro*Jrrrrr, of such fr¿udurentmisrepresentation-
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ARTICLE III

Section 3.1 Trarcferabílity o/ Regisnable Seclrities

parent Hordings may nor Tryl"r the Regis'abre secr¡¡ities er,(cept in

ï:ffi""i| Articrc vu olthe i¡"r¿i''er r¿"is;;;#;rläo under the ro¡owing

(a) pursuanttoRule 144; :

(b) pursu¿ult to the Shelf Registation Statemenq or

(c) upon rcceipt by Lascr of an opinioo o1'qor¡nsel, reasonably latísfactoryto Laser, tbat such rransfer is exempl ûom regisradon,rn¿., trr" secr¡rities Acr
Section 3.2 Restrictive Legends.

Parent Hold.ings bereby acknowledgcs and agrces that, druing the term of rhisAgreement' each of the certificates representing Rãgistrableî**i,i.¡ shall be subject ûo srop

ffi:Jffifff *o sh¿ll includsthc legeni 
'"ir"'tr t ¡;;" 7.2 orthe H;idh;;

ARTTCLE ry

MISCELI.A.NEOUS

Section 4.1 Efectiveness of.A,greemen. .

' Tl¡e provisions of this Agrcement shall be effective as of the date hcrcof.

Secüon 4.2 Recapitalization.

Secdon 4.3 Notíces.

In the cvent 9, *y qapital stock or orher secr¡rities are issued as a dividend ordisuibution on, ü¡ respcct of, in .*.1*gr for,-o_, in substitut¡on ii, *y n.g¡stable securities,such secr¡¡itics shall bc deemed to be Rãgisrabre securitie, f;.ri;"rp"ses under thisAgrcemcnL

All notices, requests' dcmands, waivers a¡d otbcr comrnu4icptions rcquired orpermined to be given under this Agreement rrurur ü *,idrä; sb¿ll bodecmed to havebeen duly given if delivered, pcnoñaily, by mail lccrtiñeJ oi r-.girt...a ma1, reilrn r"..ipi

- 13-
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requested)' by reputable ovemigbt coruier or by facsimile transmission (rcceipt of which isconfirrred):

(a) If to Laseç to:

Sru¡bean Corporation
I 6l 5 South Congress Avenue, Suite 200
Delray Beacb, Florida 334r'rs
Aüention: Gener¿l Cor¡¡sel
Facsimile: (j6t) 243_219t

,t

witb a copy to:

Skadden, Arps, Slate, Mcagher & Flom LLp
One Rodney Square :
V/ilmington, Delaware l9E0I
Anention: Richard L. Easton, Esq.
Facsimite: (302) 65l_3001

(b) If to Pa¡cnt Hol.tings, to:

C_olema¡r (Pa¡pnt) Holdings Inc.
5900 Nortb Andrews Avenue, Suite #700-A
Fort Lauderdale, Florida 33309
Attention: General Counset
Facsimile: (954) 772-33 Sz

with a copy ro:

Irl/acbtell, Lipton, Roscn &, K-aÞ,
5l West 5Zd Srect
New Yorh New york t0019-6150

ftteltig_n: Adam O. Emmcrich Esq.
Facsimile: QtZ) 403-ZOOO

I

-14-
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or to such otber person or. address as any party shall specify by notice in wríting, given inaccordance wirb this section 4.3, ro the other parti*, u.r.ió. nü ,u.u *u"*, ,i,i"ä,dernañds' waivsrs a¡d com¡nunications shall be dcemed,o irurc been givcn on the date onwhich so ha¡¡ddelivered, on the third busineï day rorlo*ing t¡. date on which ro *^irä'oo. tbe next business day following the date on which delivercd to such ovennight courier and onthe date of such facsinrile tra¡rsmission a¡t¿ connrr¡r"Jo;i;;;; for a notice of cha'ge ofpersos or address, which shau bc cffective onry upon r;ipttf;reof.
Section 4.4 Entire Agreement. ,, ;

This Agreement contains th.e entírc undentandiug of the parties hereto with' respect to the subject maftcr hcreof. This Agreement supcrs"dei all prior aglccmcnts andunderstandi¡gs, orar and wriner¡ witb respeðt to is subjec, ruo"r,
Section 4.5 Bínding Elect; Assignment.

This 
{getment and all of the.provisions hercof shall be binding upon and'inurc 

to the benefit of the'partiet h;;;; thcirrrsp".tirci.i.r, 
"*r"urors, 

successors andpermiued assig¡s, bu! except as e4pressly contcmplaæd h"*ir;ü;;,il;';;;#;ì"*
any of the rights, intercsts or obligations úercr¡nder shatr u" 

^lgrr¿, direcüy ål ioãirJ.uy, uyLaser or Pa¡ent Holdings withouithe prior writtcn consent of ttîotUo; provided, that inconnection witb a h* 1*4ldge of any Regiseable secu¡ities to sccure indeËted¡ress orother obligations, Parcnt u9Íaingl may assign iu rigbls, ùti:rcs¿r'un¿ obliguions he¡eunder tothe beneficiary of suchpleds.e, Únon Lry pãr-inøîi*-"ï,î,rcr thaq in counection withanv such bona fide pledge), this A'gt";;oi shàtl be.p,ñiJi" ìubstitute t¡e assignee as aparty hereto in a vriting rcasonably acccptable ," ,¡" 
",¡* 

p¿ù.
Section 4.6 Amendment, Modífication and Waiver.

This A€reement yy be *r*d-* rng{d or zupplemenred aÊ any timc bywritten agreement of the partics hereto. a"y ruil,* uy prr""t nîiaiogr, on thc oue band, orLaser, on thc other h4 i?-"qTpry with Ãy ,rr- or irovision of tbis Ag¡eeqent rnåy b"waived by Laser o¡ pa¡eot HoHinis, *rp""gu:ll, at"oy sÃ;; ir¡srn¡ment in witingsigned bv or on behalf of Lascr *ã Þrolt goioiogr, bú;i;ir* or faih¡¡c to insist uponstrict compliancc'with sr¡ch tcrm or provision sl"tinot op.uæ 
"J il"|i[ "r.äoä *,urespect ro, any srbseqrænt or otbcr faih¡rc o comply.

Section 4.7 Thtrd-pøty Benefciøies: ,

. - 
Exccpt.wrlb rcsncct to A-ffiliates which have agrced to bc bor¡nd iri accordancewith section 2'l(a),this Agreern.ot ¡r ooìintendcd, and shallîot bc decmc4 to confer uponor givc any person exceptthe parties hcrcto and thcír rcspectiv¿ ,*..r*o and pcrmined

iJtr;|il:"#klf tiåuuirv, *¡'"u,*"'."i ffiääin or orhcr rieut 
'n¿er 

or uy

-15-
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Section 4.8 , Counterpans.

-lG

This Agreement mal be executed in couterparts, eacb of whieh shall o"deemed an original, uut atl of whicil ,og.,he, shall corstituie oi. ro¿ trr. same instumcn¡.
Section 4.9 Interyretatíon --:-

purpose 
"rr.o*îÍcle 

ar¡d section he'di"-q: 
"'oooio"a 

h 9, Agreement are solery fo¡ the
affectthemeaning";ffi,i:ïi.fj!:trffii:j.*parties*ã'uloo;;ö'*t
Section 4.10 Governìng Law.

,
't 

This Agreement shaü bcgovemcd by thc laws of the state ofNew yorþwitt¡out regard to theprincipres or.oon¡il oru*ó.råi"s 
v^ s

Section 4.1 I Termínarion; Resrrictive Legend.

Subject to the provisions of Section 2.1(b) bereof; this Ag¡eement shall teuni_natÇ on the second annivenary of consr¡mmatÍo1;f ,L" ú;-;ä*gg_S !o**rr, tbattheprovisions of section 2'6 bcreof shali;t *i;" rcrmination oitnirãg."o,enr It is undersoodand agreed that'auy res$c-tive t"gtoot *tãrthou any Regisuablc sccr¡rities shall bcremoved by delivery ofsubstitute ccrtificates øtrrg1-suc-ËËJiår and sucb Registrablesecruities shaü no ronger be subject lo ,b;i.*, of this egr.Jr*Ir, upon the r.esale pf such , 

,

Registable sçcr¡ities in accordåc" ;,h,lr" terms of this Agrecment or, if not theretofore re-moved, on the third anniversary of tm ¿"t"iereof.

ISTGNATURE PAGE FOLLOWSI
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IN WITNESS V/HEREOF, th¡ undersigned hercby agree to bc bor¡nd by the
tersrs and Provisions of this Regisuation Rights Agreement as of the daæ fi¡st abovc *in.n.

. SUNBEAÀ4 CORPORATION

-17-
.,

Name:
Title:

coLEtúAN (PAREbTD HOLDINGS INC.

Name:
Title:
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unle'ç'r the contexl oiher¡cise requires: ¡i) ait references to rhe ..conrpan¡,,,ancl ,,sttnl>cunt,. 
rc,fercottectivet¡, to sunheat¡t corpoìation onâ i,, ,íiii¿'ø-rirí,'"',io riií'ii, ittlormotiort t,ctutins ro rha

îå: i:1,,,:';',î:;!,:;,";;:,y,;:: #:;::.,,i,. 
i,i", ,i"i,"'nii,il,','.it,,anciat inft,nnilon, si'.,r,:,

Ìnlorgo, Stattle¡, Se,ior Funding,. Inc, (,,,,M55F,,) as Arranger and Sytdie,atiotr A¡4ent.BancAnterícu Robenson stephení ?"aeni".l as-.!-erri,,eri,''à"ux of Anwriut Nz. & sA("BofA") as Docuntentaliott Agent, and First Ur¡on f":iiÃi'lì¡or,,) a.r Co..1,rrunger uilttAdmínistratíve Agent (together t1,i11-ttn syni¡ro,lo,iÁor'n,, ii' ,,"¡'i'rr,r,.), 
have bec, requestetrb¡'the compaq'to arrunge $t,700,000,'000 in seniir s"rrn¿'å)dit Facirític¡ (trte ,,creditFaciríties") in cotutection hn n, 

"r;quír;;io; 
(the ,,Acquísitiotrs,,) 

of cLN Hordings Inc. (.,cLNHoldings")' the parenr oÍln7.!1te_n,à, c*pon¡,, Inc.'(,,core,rn,í,1í, the pubrìct1.rrcrtr srwre.r ofcoleman, signarure Brands 
.usA-. -t,rr. 

("äg,;oture Bra¡tds,,) and F¡rst Aterr, rrc. (,,,First Arert,,¡.The confdentiar ,þrmarion Mentoraniu^-rrn, ,,rn¡ormatii,t rri)rrornudu,r,,) tr¡at fororv.rprovides detairs of rhe Acquisítions .und provrdes ir rmir,",ï 
",i 

,ni'crmpan),.
This InÍorntarion r"ietn.oratldutt,t is 

,be-ing furnßhed on a confidentiar basis. rtt a¡ cases,prospective lenders srrcurd conduct nr¡, årín ¡nr"stigation-.ri ii"îr,, of the conpan¡, and ofthe information ser forth .ín rhis t,¡oàt,'io^ Memárandüm. ño-'rlorrrrntarion or warranqt,express or imptied, is nnde by Mssi., s,{ßs, Fd ;;;;;;;):';rrl,Z¡,nr,, respecti,c afi.itiate.r(inctuding in ttrc case oÍ MsiF, Mrr;*;;;;try Dron Witte, & Cí. iirorporoted (to6erher wirh.MSSF, "Morgan Sønli-v'.')) ot. to ,nìr"ru)îryì or complete,tess of rhis lrtformation Menorarduittor lhe inþrmailon contaitted herein, ori 
"äíng contained itr this Infornwíon Menorandant i.r,or shall be relied upon.:s, a protnise or representation as þ pasr o'rluturc perforuance of úeconpan¡'. None of Morgon snnre¡,, ¿¿És, Fírsr u^ion 

"i' ,î"i, respectivc offtriates haveindependentl¡' verified an¡, stuch i,fårmat:ioi' and assu^, no ,rrlruit iríq,for it.s accurac¡, orcotnpleteness' In addilíotr, Morgan irriõ may, at rimes, 
'act 

as financìar advisor antrundenvriterfor the company, 't'|.J' q' tt¡nes, ecl

This Information Mentorandunt contåins staremenß, estimates, and projections protided h: ,hecompany with respecr blhe cotupta;riîüå,r:rformanc.e. 
such i{ormation and data reflectvarious assumpilotts 

^o!: br.,n, ëorapãÅy,'î,inn assumptiotts ,nay not prove rc be correct, anc!are subiect to man¡' economíc.t^a 
"oipíiiririu unc"rta¡it¡es ard iontingrncir, îrtat ore beyoncrthe conrrot of the conrpa.nv. None ,r M;;;;; s,"nrev, BARS, Firr i;r;on or the conrpan¡, nakec'tv reprcsenrations as to the reaio,rabiineÃ 

"¡ 
*ri "il);;;;;;";, rc a,ty orher financiuriitformatiott conrained in s.uch ,ro,rrr"nir,-r'rinor^ and projecilons. There can be n() e.rsurances

':;::,:i:i;ri::::"íiïi; í,î,!i,'Jì. "'i:i)"¡'""tä, wi, bi ,"ot¡z,i o,,i ac'uat resutt' ,,ra.r, r,,,r.Ï

SUNBEAM CORPORA TION
Noticþ from the Agents
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None ol Mor¿¡an Stctttlay, BARS, Fir¡t lJníon^or rh.e Compan¡,, their respectiye afJìtiate,t or (til\.orlter perso, undertake.ç to ret,ietr,-thr'îrrrro", or auainabirirr: ::l:'::':,:!l':::: ",,otttenvi.re) or tffitir's of._,tru cn,,,p-n,u¡t ;;r;;;i?;;\r;, 
"î;:;:;:::;ì;:;r:r";!!::rff,:,;:î:!"i,:slttdicare nentber or ¡tanicipatr ¡,í *i 's"nior 

secured r*0,, ,Í,Jäi!':t:i:,:.,t.",:.!:::_,cotnins to Morsan Snntet, a¡as, r¡ìri ui,ii ,n, coÃpiii,-',.,,;,;,1!jiTt*i{r,:,Å,;:,:!:::::,::,::,other person's attentiott.'Thi.r hrþrntài¡in"¡rtr^o^rãr^-ìi)i,,' irtr,r¿r¿ b¡, rurorgan.srr¿r/ci:

ii,If¡,iii',!/:ï:,i,:::,:,:::,i::i;:,Ii;j#il,,i#:ïä!;':i:y!, ,nL ,ài,i,ti,,i,",i;
Startte¡,. BARS, First U!o1. ,n, ci^i"rî-,,nr,r rripií;,riîfii,:,::ti,::;r!,,,";,!ir*i,rf;:,an¡' recipienr o.f thi,r rnfornraríon u",lá^nau^ ;;;;t;tp;iî';; ìh" srn¡o, secured credir:::':":;'"::;:;';';:i,:: "{^'l'; y,;r';::: M"^o,o,iui,, ,i, å,ipi",, hereb¡, os,,u, ihn,
ntisstat'enten!'å, n,,ilr¡o, o!.faa, orJor any 

"iÏ;,íí, !!í,frí#f!Ì) 
shatt have ti"i,iii[']iii'"r,

Tltís lrtfortttation Mentoratt.dunt is subntitted.r.to.^:t::,:d 
1ro1nrn,äu, renders sorer¡,þr rheircottJidential use ín connection witÌt tn, ifnãlronn of rhe sr,ri[, *"urrd credit Facilitíes andn'er 

^ot be reproduced or used,,, 
"'n"ií'.1'ìr.parr,foron¡,o*rìpi,pose, orlurníshed to ant,perso^s orher ttrcn ttrose to whont copriie:i ;*;.;::;i;;r;;,;;;;ålir. 

a¡.or"rp,ance of a cojr.of this ldornwtion lvremo,randu.nt, ,n, ,tiø"n, agrees thai the i,¡zrrro,,ou conrained._rtereín wi,he kepr cottJidenriat and. shq, ,o,, *¡iiiï,",ni pi¡r,îii,;Z,ît;:,i;:r, o! the Asents and ttte
î:'::::,i:;"îír,::,';:',i,:;:;,::!i;i;ñ ;ciiivn, 

n 
"^v ^"i,ri,i-*hn,,o",,,,-tn ¡,hote-o) ¡n

here.in. rn, ,rt:ipiu,iìfttrrrrcr a,rees that if i,"rt:'^:'..y."h .evaluatíng the.rtnsadio,, àr'rrítø"¿
seníor secured ê,e¿¡í rn.ci¡t,ìi. i,-i,i'i',jìi,fr":::i ;;:,;;3:i::,::,#r:^::::,,i:::"ir:::,;!;îtt'irh anv orher conJidenria! inroìnrna,;;;;;'rr,í;s.to rhe conpLi,t ,rürn the recipient ,rol ho*received from the Agents n, ,n, .coijo,ri i"ä';1, ,uproauìffi )i,,i"r,, o.r sumntaries t-hereo¡,':rY::i:,:: ,:î;,;:,,,,1,;,,Í,î,ï;:¿;!;;;;;;", "iín,',"îií,îàffi,,o,rou *ttii"i,,.¡;,iii-i,,

SUIVBEAM CORPORATION
Notice fro -^-t ^rtt rne l\gents

(continued)
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SUNBEAM CORPORATION
Confidenti ality Agreement

Much of the information contained in (he enclosed Information Memorandum i.s confidential.
non'public or proprietary in nature. In consideration for providing lou with rhis Infornrarion
Memorandum, you agree that:

l ' This lnformation Memor¿ndum shall bc kept confidential and shall not, withour the prior
wrj(ten consenr of the Agénts and sunbeam, be reproduced ordisclos"o uyyou, or!ou,"
agents' representativcs or employees, in any manner wharsocver, in whole ärtin p*r,'ond
shall not be used by you, or your agenls, representativcs or cmproyee.s, other rhan in
connection u,ith evaluating rhe t¡ansacrion described above. vår"óurr,'y;t,g;;; i;reveal the information in rhis Informarion Memorandum only ro you, äg"nti,
representatives and employees who need to know the informarion in this"lnforr¡îation
Memorandum for the Purpose of evatuating the transacrion described above. who are
informed by you of the-confidentiality of this Inforrnation Memorandum. V", .gr"r-i;
apply the same degree of ca¡e to maintain the confidentiality of the information coitainedin this lnformation Memorandum as you do ro maintain the confidenrl;iit;iñä;
confidential information. You agree to be responsible for any breach of rhc rerms héreof
by any ofyour agents, representatiúes or ernployees, and to indcmnify and hold Sun¡eaá,
the Agents and their representatives, agents, partners and employees ha¡mless f.o; ;lj
aga¡nsr all liabiliries, craims, causes of acrion, cosrs and .xpåns.s {inJüü;,*"t:;
fees and expenses) arising our of the breach of ¡he rerms hereof uv'you-o, io;lï.îr:representatives or employees.

2. without the Agents' and sunbeam's 
_prior wrirren consenr, you and your agen¡s,

represenratives and employees shall not disclose to any orher p**on or endry rhe faJr rharthis Inforrnatíon Mernorandum hæ been made avaiiable, the fact thar discussion, orltaking place concerning a possible rransacdon or any othg t.r.r, 
"""¿l,i""r-ói'å,r,å,facts with respect to any such possibre transactions linãruaing,tne siatus thereoû. .

3' This Agreement shall be inoperativc as to such portions of this I¡¡formaüon Memorandum
that: (i) are or become generally available to thà public orough no r.utr or action by you
or by your agents, rePresentatives or employees oi (¡¡) becomã available to you on a non-confidenrial basis from a source, othèr inan sunbeam, rhe Alens or any of theirrepresentarives, which is nor prohibited from disclosing ,*h ;;io;; ; y; ü;contractuar, regar or fìduciary obtigation to Sunbeam or the'Agenrs.

4' If you or anyone to whom you transmit the information in this Information Memorandumpursuant to the termst¡ereof becorncs legally compelted to disclose any of the informationin this Information Memorandum, yoi siail piovide rr," Àg"rr, and sunbeam wirhprompt prior notice so lhat the Agents and sunblam may seek ã prgt""tiu" order or otherappropriate remedy anüor waive compliance with the prárrisions ãi,t. ,rrm hereof. you
agree to cooperate with the Agents and Sunbeam to rok. all reasonably availabtc actionsto obtain û prorecrive ordcr or other appropriarc remedy. t¡;;;;;;,"crive order or orhcr

1
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SUNBEAM CORPORATION
Confidentiality Agreement

(continued)

remedy is not o^blained, or if the Agents and Sunbeam waive compliance wirh rhe
provisions hereof, you shall furnish only that portion of this Infornatiån Memorandunl
that you are advised by counsel is legally required and shall exerciselour u.*, .ìr*L* in
obtain a proteclive order or other reliable assurance that confidentiai rreatmen¡ wili f¡e
accorded this Information Memorandum.

tf you are not prcpared to accePt the cnclssed I¡¡formarion Memorandum on this basi.s, you u.ilt
return this Information Memorandum to the Syndication Agenr immediarely. your accepiänce öf
thecnclosed l¡formation Memorandum witl consritut" youi ugreern"nr ¡o b. Uouno uy it. i.rm,
hereol.

Morgan Stanley Senior Funding, Inc.
BancAmerica Robertson Stephens

First Union

June 1998

.1
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cerlcún of tlrc infornratiott contai,ted herein nøy contain "fonvorcl-lookirrg'statentetrrs,, ,.ithi,¡thc meanìng ol the Privctle s-eatríties Lirigation Reþrn-,Act o{ 19g5, as the sante ntcr ¡teunrerded fro* îine lo .tinrc (ilrc."Act,') and íh releases,ntode hj,the S)rur¡t¡r,, ,rr¿'e_iìli,,rf,
Conunissiott ("sEC")froh time to üme. suchloruard-looking'sratentents lttvolve kno¡tn et,dunknown rislç, uncertaimies and orlrerÍactors whìch may causi'¡trie acrual results, pedornrance.
or achíevements of the conpcu^, to be materiail¡t differeit lrorn any ¡uuìe ;;;rr;r:,';;i;:;,;r:r';i,rrr,or achieventenîs exPr.es,s.ed or implìed by such 

- 

fonvird-tookiíg stctretnents. Thc trord.ç"esIinate," "project," "ìtttend," "expec¡'. and sìniilar enprrsrioü, ttlten used ¡n cor,eëtion
\píth .the compan¡', are i¡ttended ro ìdentify fonvard-rookiug ,ro,r^"u,r. An¡, ,ur,, fo¡torcr_looking stalenßnts are.based on-varíous faaors arul d,erived utilizirtg ,ru^rrou, írirpo)rn,r,
assuntptions and otha\ itnportanl Jacþrs that could .cause acrual results ,ã ar¡", ,rnirrioiíil'¡rnr,
tho'se in the forward'looking state,rtents- These Caurionory sro,,r^inrs are beíng nnde pursuarttto the Act, v'ith ¡\rc intenrion of olttaining rhe bene!ils of thí "sa¡e Harbor,, proiisions i¡ ,n" ar,,The compan¡'cautions ìnvestors that anyfon,orã-tooiiug statintents ,nadi hy tt* coníp-a,rr: nrunot guarantees of future performance and that actual reslhs nu¡,differ nro,rriolly¡rorri iiråìr, ¡,,the foru'ard'looking statements cts o result of variousfactors, ¡nåtuiínt, but not límíted to, thoseset forth be-lly lntportant assuntprions and olher-intportartt ¡o"tirt that could cauie actualr.esults to differ nwteriall¡'from lhose íu the lornard-looking"troti^rni, ¡,r¿lrir,-Iir"r-o';;;';}Iìnited to: (i) risks a.ssoc.iared x,irh reveragi, incruding ,;;;";rr^;;'iii'i"i¡r¡íi;,:r;r;;::,
rates: (ìi) r¡sÀs associqted with sunbeam's-abilìry ø c-ontinue itts srrareg¡,of grov,th trtrougrtacquìsíriotts; (iii) rulis assocìated with sunbeam's abitiq' rc wccessful-iy iÃ,igro,, att à¡ rrcrecenl acquis",o,,tt ,rt', risks associated with Sunbeam's ability to ittcrease reve¡tues htleveraging sale.e ol sunbeant, signature Brands and Fírst ettri i-arrts througlr Cot"rrn,ir'i,existitrg dislributiott cha.nnels,.and b¡' leveraging sales of colemari, signoture Brattds atul FirstAIert products througlt Su.nbean,i ex*ttig distribution chann'els, partìcularl¡, in foreign,mrkersi (t') risks associated x'ith Sunbeam's-abìlìty tö realíze th, or-riripotrd cost savings of itsrestructuring proSran\ including the timiry thereof; (vì) risl<s associared w,itlt Sunbeanr,i ob¡t¡tt.to intplement its planned, divestiture.s, inctuâíng thi o,ìrroirrt o¡ rtrì 

"r, )roceeds to be realized ardthe ilming therqo!; (vii) sunbeatn's abitiry tà'make effeaiíe o,rqiiíirion, In the future ard tosuccessfull¡' integrate newly acguired 
-businesses 

iito existiig operations and the risksassocíared with such newry acquired businesses; (viii) sunbeøti,s ;;d ;"¡;^;:;:r'r'irtiru' ,"tnainnín and in*ease marker share'for their respective producrs 
"i'ir,¡i,r'"älo'^iir",,rii:'r,rlsunbeam's ability to successfull¡' introcluce new producrs änd rc prowÍde on-líme delìver¡, and ahigh level oÍ customer sent.íce: (x) chan'ges in iau,s and regula[ions, including changes itt taxrares, accounti,g standards, environmenrar raws, occupationar, hearrh and safery* rax,s: (xì)accerr to foreígn narke.ls together wirh foreigrt eco'nontìc ci:onditìons, ittcludittg curretrc)-fiuctuarions: (xiì) unceilaìnt¡'-ai rc rhe efieci of cãmpetition in sintii,n,, or colennn,se.*srrirgund potentíal future lìnes ol busit.tessi'(xiii)"fluctiatiotr, ¡,, it,,r-iirt,and avaílabilit¡,oJ rart.tnalerials and/or products 

.ìn -rela.tion 
to his4orical levels; (xir,¡ ç¡n-nr6 in the availaltilit . undrekttite,costs of luhor: (x.v) eflecti.r,eness of ády,ertisiltg a¡td nnrketi¡rf;r;:;;;;r;;'ii'rir',:;r';';r,of' or chang,es in, generar economic condîííotts; (xvii)icononric uuceïtt,iur¡,in Japan, Kore, arcr

SUNBEAM CORPORATION
Cautionary Statements
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SUNBEAM CORPORATION
Cautionary Statements

(continued)

otlrcr Asian cotuúrie,r, q¡ n,ell as Mexico, Venezuela and other Littin American countries: (x,t,iiit
wcqther condìtiotts llnt are advcrse lo the specifíc businesses of Sunheam anr! Colenrctn: unl
f¡r¡) risks related to produci guality', htcluding cxcess waryant)t cosß, product liubilit¡. e.vpensr
und costs of possible product recall. Otherlactors and assumptions no1 identified ¡itotc' ttcrr
çlso involved in the derìvation of.these forward-Iooking statemeùß, and the failtire of 5uch othtr
tssumptiott't to he reali¿ed us well a's other faaorl ^a¡' also cause aciual ,esitt.s to diffi,r
nrcteriall¡'front those proiecred. The Company assumes no abligatiort to update thesa forrrítrd-Iooking stalements to retlect actual results, changes fu assunrylions o, chonges in ollrcr .ftrctors
affe c t i t t g, s u c h Jo nv a r d - I o ok i rt g .r t a I e ni e m s.

(r
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MssF' BARS and Fir'st union, on behalf of the Company, are plcased ro invite yoür insriturion robecome a lender in the s l'700,000,000 scnior secuied credii Faciliries for the conrpany. TheSenior secured credi¡ Faciririe.s have been fuily underwritren by the Agents.

MssF' BARS and First union have enclosed this Information Memorandum, which includcs.among other information, a descriprion of the company and or the rian.saction, u summar,r, of¡errns and condirions. and .management prepared financial pro.¡.ctions,

Lænders' commitments ro the Senior secured. Credit Facilitics will be accepted b¡, rhc Agcnrsuntil l?:00 p.m. Eastern Standard Time on June 30.

Your commitmenl le(ter should follow the format shown on rhe following page as ..Form ofcommitmenr Leuer!' and shourd be senr by facsimile wi,r, ã.., *¡Ëir.iî fo,ro* ,o,

SUNBEAM CORPORATIONI
Invitation to Participate

Roger Gitbert
Principat

Morgan Stanley Senior Funding. Inc
1585 Broadway

New York, Ny 10036
Fax: (2t2)76t-3932

First Union

June 1998

7

Final allocated commitmenl amounts will be determined by the company and rhe Agenrs in rheirsole discretion.

J9u are. spccifìcally directed nol to marker or discuss this transaction, or disrribute rhislnformarion Memorand.uni o; anv of irs conrenr ¡" ,i","."riö;ffi;;ii, ,åriiT.iå,iå'ospecified notice frorn the Ägenrs thar secondary markering is permitred.

We look forward to working with you on this transaction.

Morgari Stanley Senior Funding, Inc.
BancAmerica Robertson Stephens

MORG.AN STANLEY CONF TDENTIAL OO22185
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SUNIBEAM CORPORATION
- Summary Timetable
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Date Event
June 9 a lænder Meeting

Location: TheWaldorÊAstoria
Starlight Roof, ¡ gù Ftoo,

Address: 301 park Avcnue
New fe¡tç Çi¡y

Registrarion/Breakfast: 9: I 5 a.m.
Presentation: l0: l5 a.m.
Dial-In Number: l-gO0-597-1219
Passcode: B'l?l2g

Commitmenrs Due from l-enders by l2:00 p.m.
Distribu¡e Loan Docur¡rentation to Commiried lænders

Comments Due from Lenden on Loan Documenta¡ion

Execution Documenß Distrjbuted and l-cnders prepare for
Closing

Closing and Funding

June 30

July 6

July 8

July 9

t

a

a

a

N
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SUNIBEAM CORPORATION
Form of Commitment Letter

Revolving Credit Facility and Ternr Loan A
Lender's Letterhead

Dltt ol'Ço¡¡rmitment
Roger Gilberr
Principal
Morgan Stanley Senior Funding, tnc.
1585 Broadway
New York, NY l0O3ó
Fax: (212) 761-3932

Re; Sunbeam Corporation
S I.7 billion Senior Secured Credir Facilities

Dear Mr. Gilben;

Authorized Signature:

By:

Title:

("Lænder") is pleased to conl¡rm irs comrnitmenr of S- million. ona pro rata basis to thc $400 million Revolving Credir Facility ""J;;; 5550 n¡illion Term L.oanA, for sunbeam corporation (the "company;¡, the lerms oi which a¡e our]ined in rhe summaryof Terms and Conditions accompanylngihe tnïorrnarion Mernorandurn dared June 199g.

The lænder acknowledges that it has, independcntly and without reliance upon Morgan Stanley,BARS' First union, the company, oi anyirtheirrespective affiliares or an¡,orher person. andbased on the financial statements of rhe company and its affiliares ánd such orher docurnents andinformation as the Lenderhæ.deemed tpproprlut., made its own credil anal.vsis and decisjon toenter into this commitment. The lænder'áck¡owtedges and a-erees that the co¡nmirmenr ma¡: bereduced-so thal the aggregate comrnitments do not exceed the aggregare anìounr of the requiredSenior secured credit Facitities. The company and rhe Agents reservc rhe right ro altocarecommitments at their sole discre¡ion.

The l-ender confiffns that it has no( marketed or discussed this transaction in the secondarymarket, and will no¡ do so untir specific written notice is provided by itre ngcnrs.

our commitment is subject to our satisfaction (not to be unreasonably u,irhheld or delayed) r+,ithfinal documentation. ".\¡'vr tv uç ur¡¡çdlullaol) I

Very truly yours,

I

MORGAN STANLEY CONFIDENTIAL OO221A7
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SUNBEAM CORPORATION
Form of Commitment Letter

. Term Loan B
Lender's I¿tterhead

, Date of Commirmcnt
Roger Gi)bert
Principal
Morgan Stanley Senior Funding, Inc.
1585 Broadway
New Yorli, NY 10036
Fax: (213)'16l-3932

Re: Sunbeam Corporation
' Sl.7 billion Senior.secured Credit Facilities

Dear Mr. Gilbert:

("L¿nder':) is pleased ro conñrm its commitment of S million
¡oward the $750 million Term [.oan B for Sunbeam Corporation (the "Company"), the terms of
which are outlined in the Summary of Terms and Conditions accompanying the l¡lornarion
Memorandum dated June 1998.

The L¿nde¡ acknowledges that it has, independently and withour reliance upon Morgan Sranley,
BARS, First Union, the Company, or any of their respective affiliares or any other person. and
based on the financial statements of the Company and its affìliates and such other docurncnts and'
ínformation as lhe l¿nder has deemed appropriate, made its own credit analysis and decision to
enter into this commitment. The lænder acknowledges and agrees that the commitment may be
reduced so that the aggrcgate comm¡tments do not exceed the aggregate amount, of the required
Senior Secured Credit Facilities. The Company and the Agents reserve the right ro altocate
commitments at the¡r sole discretion.'

The l-ender confirms ¡har it has not marketcd or discusscd rhis ¡ransacrion in the secondary
market, and will not do so until specific writen notice is provided by the Agents.

Our commitment is subjecr to our satisfaction (nor to be unreasonably withheld or delayed) wirh
final ddcumenration.

Very truly yours,

Authorized Signature

By:

Titlc:

l{}
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Transaction
lo:
Fax #:

SUNBEAM CORPORATION
Adminislrative Details Reply Form

SUNBBAM CORPORATION
Patrick EngelÆirsr Union
(704) 383-6037

| ) Name of enriry to appear
on Signature Page:

2) Name of person ro receive
Drafr Credir Agrecnrenr:

Name:

Title:

Street,Address
(for courier):

Telephone #:

Fax #;

PAYMENT INSTRUCTIONS
Via Fed Wire:

(Name of Bank) (ABA #)

(Further Credit) (Attention) (Reference)

Ref.

FIRST UNION P.AYMENT INSTRUCTIONS

Pay To: First Union Narionat Bank
ABA # 053 000 2t9
Charlone, NC
Attenrion: Syndication Agency Servicc.s
R/C 5007 ctL #46s906
Ref.: Sunbeam

CREDIT'
CONTACT

. OPERATIONS
_ CoNTACT

LEGAL
co EL

È.'?

ÍYIORGAN STANLEY CONFTDENTIAL OO22189
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SUNBEAM CORPORATION
Contact List

SUI.IBEAM coRPoRATIoN
l6l5 South Congress Avenue

Suite 200
Detray Beach, FL 33445

Telephone: (561) 243-2¡0O
Telecopier: (561) 243-2027

Alberl J. Dunlap
Chairman etnct CEO

Russetl A. Kersh
Vice Clninnan & CFO

David C. Fannin
Execu!Íve l¡ice Presidenr &

Chief Legal Officer

Ronald R. Richrer
Treasurer

Steven DaJberth
AssÌstatil Treasurer

Robert Gluck
Vice P resident, Controlle:r

Janet Kelley
Vice Presidett & General Counsel

Roben Toue
Itíce P re s idettt, Taxes

(561) 243-2ts0

(s6r)243-2t30

(56r) 343-2t25

(561) 243-2136

(5ól)243-2138

(56¡)2¡13-2139

(56t) 243-2t27

(s6tr243-2t3r

t2
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SUNBEAM CORPORATION
Contact List

(continued)

MORGAN STANLEY DEAN WITTER & CO.
I585 Broadway

New York, NY 10036
Telephone: (2l?rj6t400ù
Telecopier: (2lZ)76t-3932
Leveraged L¿an Structur ing

R. Bram Smith
Managin¿ Dírector

MichaelA. Harr
Principal

Simon Rankin
Senior Associate

Ishaan Seth
Anal¡'st

(2t2)'',t6t-2660

(2t2176t-t0sz

(?12) 76t,2924

(2t2) 76t-t286

Leveraged L¡an Sales and Trading

Roger Gilberr
Principal

IGistoffer B. Mack
Príncipal

Mariannc Canel
Vicà Presiient

Patrick McNcllis
Vice President

Christopher Pucillo
Vice Presìdent

Christopher Bodner
. Associate

Robert J. Franz
Anøl¡'5¡

(2t2)761-2677

(212) 76t-2675

(2r?)T6t-tos4

(212'1161-2928

(2t2)761-2684

(2t2) 76t-2776

(2t?)'76t-2927

Corporate Finance

William H. Srrong
Managing, Direcror

Andrew B, Savarie
Vice President

(3r2) 70ó-4400

(3 I l) 706-44 I ?

t3
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SUNBEAM CORPORATION
Contact List

(continued)

FIRST UNION NATIONAL BANK
301 South College Street

Charlotte, NC 28288
Telephone: (704) 590-6161
Telecopier: (704) 374-3300

Loan Syndications Origination

Andrew J. Gamble
Manag,ing Director

Kimberly A. Quinn
Director

Patrick Engel
Associa¡c

(704) 383-8 ¡ 86

(704) 383-7¡90

(704) 383-0808

Loan Syndications - Distributions

Michael Doherty
Managíng Dìreclor

Fred Passenant
. Director

Ellen Taylor
Director

(704) 383- t02 I

(704) 383,7925

' (?0+¡ 383-'138t

l,everaged Finance

Tom Molitor
DÍrector

Barbara Adams
Vice President

Courtney Rountree
A¡al.r'sl

(704) 383-00t8

(?04) 383ì.66ó8

(704) 383-0r99

Coroorate Bankins

Walker Duvall
Scnior Vìce President

(56r) 338-390t

l4

liiã;l
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SUNBEAM CORPORATION

335 Madison Avenue
New York, NY

t00t7
Telecopier: (2 I 2) 503-7355

Contact List
(continued)

BANCAMERICA ROBERTSON STEPHENS

.23 ¡ S. LaSalle Srreet,
t 8û Floor

Chicago, lL60697
Telecopier: (3 t2'! EZB -7 448

555 California Streer.
t2th Floor

San Francisco, CA 94104
Tclecopier: (4 t5) 953" tS7.3

Loan Structuring
Slructuring:
Mark Lies

Managing Director

Sreven Sterling
Vice President

Rosemary Halpin
Associate

(3r2) 828-¡7ts

(2t2) 503-7945

(2t2) 5t3-77ts

Loan Sales and Trad
New York Saies:
Cheryl Nefi

Managing Dírecror

Alexander Byers
, Associate

Chicago Sal,es:
Joseph Sinran

Managing Director

Anne Skoronski
Vice President

Ken Uchiyama
Vice President

San Francisco Sales:
Perry r#hire

Managing Director

Jane Rawles.
Vice Presídent

(212) so3-7307

(2t2) 503-7329

(3tzr 828-377 t

(312) 828-7863

(3r2) 828-t007

(4t5> 622-3t34

(4 I 5) 622-3358

r5
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SUNBEAM CORPORATION

I

Contact List
(continued)

BANK OF AMERICA NT & SA
335 Madison Avcnue, 5'h Floor

New York, NY 10017

Tclecopier: (212) 503-7173

Acquisition Finance

Charles Francavilla
Managírrg Dírector

Igor Suica
Associate

(3ll) 503-7078

(2 l ?) 503-7584

BANK OF AMERICA NT & SA
1230 Peachtree Street NE, Suite 3800

Atlanta, GA 30309
Telecopier: (404)249-6938

(404) 815-5912

Relationship Management

Larry Schaad
Vicc President

Deirdre Doyle
Vice Presìdent

(404) 249-6915

(404) 249-6905

l(r

ffit
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SUNBEAM CORPORATION
Contact List

(continued)

DAVIS POLK & WARDWELL
450 Lexington Avenue
New York, NY I00t?

Telephonc: (2t2)450-4000
Telecopier: (21 2) 450-4800

Peter Levin
Partnct'

Willianl Megevick
Associatc

Pippa Tubman
As,rociate

(2t2) 450-4630

(212) 4s0.475t

(212) 450-4670

l7
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SUNBEAM CORPOR
Fxecutive Summary

ATIO}T

sunbeam coçora¡ion*is. a teading desiþner, manufacturer, markerer and distributor of brandedconsumer products' Prior to the Acouisitions, the company's principal brands inctudedsuttheatn@. oster@ and Grillnaster@ proi;;i; rnarkered in r:"å l.i.gories. Each of these producrshas a leading market,share in its càtegory and enjoys high leve¡i or brand name recognirionamong consumers' The company distributes ¡rimãrily ìhrough-r.rs merchandisers, homecenrers and crub channers, incruding war-Marr,. fu*, úurr, ir"ræi and Home n ¡"i''ir'i'lsosunbeam commenced u ,"rurr,uñng ;";;; the guidance or çñi¡rm"n and chiéf Execu¡i'eOfficer, Albert J. Dunlap (rhe..l99ã Resrrucruriñg,,). As a resulr. Sunbeam,.s ner revenuesincreased ro $t'2 billion from s984 million an¿ EBItDe increasJ ro s23g miltion from S4g.0million in 1997 over 1996, respectivery. v e'J7 r¡¡¡!¡rurr ¡rom ù(

on March 2' 1998, Sunbeam announced the acquisition of three leading branded consumerproducrs cornpanies, The acquisitions included rhe co¡eman c"ña'ny:' I;.1 . "i.rj,",manufacturer and marketer of products for the outdoor recreation market (..coreman,,); signarureBrands usA' Inc" a leading manutacturer of a comprehensive line of consumer and professionalproducts, including the Mr..Coffeeø brand (..Signatüre gran¿s,,j,'*ã firr, Alert, Inc., thç marker j
teader in smoke and carbon monoxide i.t"",orr . in the unired ü;r'ïTil 'äî;¿ii"'r"ocottectivery with cojeman and signature Brands, the_..Acquisiù";il, s;;;;;rì";;t", ,n.Acquisitions consjst of teading brands in underperfot*,lg ;"ro;ies rhar pr€senr signiticanropportunities for cost qavings through the elimination or in"rnc-¡ãr an¿ redundanr operarions.Sunbeam also believes that significañt additional revenue 

""n 
u" à"Ju.d from syncrgistic use ofthe global distribution channeis that resulr from the combination of sunbeamrs domestic and theAcquisirions' inremational dis¡ribution ne¡works, on u pro rorru-i"r¡r, sunbeam.s productportfolio consists of l3 lerding brand names competing in l0 broad caregories with 1997 nerrevenues and EBTTDA of approximarery $2.7 biilioå,n¿i¿zo;rili-, respecrivery.

on May t l' 1998' sunbeam announced a comprehensive.integration program (the .ïnregrarion',)with expecred annuar cost savings of $253 milion (the .,Integration cost savings,,), ro beachieved by the middle of 19991 rr," iorp"ny also *noun.îJ it¡ar ¡t expecrs ro achjeveincremental revenue of $2ó5 rniilion *l'rå"ri or improrJ JJ", ,-"gemenr technigues,distribution synergies resulring.frorn ttre acquìsirions and new product inrroductions (..Revenueopportunities")' As pan orine rnrcgtatioilnd.Revenue opportuniries, Sunbeam in¡ends roimplement a new set of strategic ¡nir¡aiives-*r¡¡ch it betieves ;iîl-;;;", drive rhe growrh of rhecompanv. incruding (i),rocusi-ng r¡e compaiyt;ü.ñil;;;i-il on six ..power 
Brands,.,(ii) thc introduction of dedicateJ, rrllifd;i;ar iares ,.ur, ,o ,!r"" .u.¡ or Sunbeam,s rop sixcustomers' and (iii) the introduction of new products, srnueam o¡sl-unnounc.d irs intention todive.st three non-core Coleman businesses. 

r-'

The total consideralion for rhc Acquisirions is approximarely $2.6 billion (based on rhe markerprice ol sunbeam common srock on the dare the Acquisitioir, *ur. o""ounced) consisting of a

Transaction Overvierv

l9
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SUNBEAM CORPORATION
'Executive Summary

(continued)

- combination of cash and Sunbeam stock. The cash portion of thc considera¡ion wus ruise<¡ ,

th_rough 
1ne it.Z_billion Senior Secured Credit Facil¡ties (the "Faciliries'l) underu,ritren by

Morgan Stanley, BARS and First Union and thc issuance of the Zero Coupon Converriblc
Subordinated Debentures due 2018.

Acquisition Summary

Colernan is a leading manufacturcr and ma¡keter of consumer producrs for rhe rvorldu.ide
outdoor recreation market. Coleman's principal brands include Coleman@, Cnrrpiu:g On:{.
EastPak@ and Peak /o. The toml considerädon ior Coleman is approiimately 52.l b¡hio; (basect
on the market price of Sunbeam common stock on the datc the:Acguisirion, *er. announced¡.'
The Company expects lo issue approximately 21.3 million shares ôf common stock w¡th thé
balance of the consideration paid in cãsh. Coleman had 1997 ner revenues and EBITDA of S l.?
billion and 599.0 million, respecrivçly.

Signature Brands is a leading manufacturer of a comprehensive line of consumer and
professional productr Signature Brands' principat brands include Mr. Coffee@, Health o ,rctrr@,
Pelouze". Counselor' an! !or!. The Signature Brands considcration was approximately S253
million. Signature Brands had fiscal 1997 net revenues and EBITDA of 5276 million und S¡ l.o
million, respectively,

First Alert is the ma¡ket teader in smoke and ca¡lon monoxide detectors in the United Srate.s. 
'

First Alen's principal brands include Fírst Alert@, Fatnily Gard@, Suregrip@ and g¡^ftP. The
Firs¡ Alen transaction was'valued at approximately Sl78 million. Firir-Alerr had 1997 ner
revenues and EBITDA of s 187 million and (92.7) million, respectively.

Sources and Uses:

The table below summarizes the sources and uses for the transaction and the Acquisitions:

Sources Uses
($ in nillions) (S ln millions)

Cash

Revolving Crcdir Facility' | |

Te¡Jn Loan A
Tcrm Loan B

Zcro Coupon Subordinated
Convertiblc Debenrures

Ëquity'¡l

Rcfinancc Acquisirion Dcbr
Refinancc Sunbeam Dcbr
Purchase Acquisirion Equiry
Option Cosrs
Transaction Fccs

$

Amount

ó.3
79,0

550.0
750.0

750.0
756.7

Amount,,

s t.?83,9
3tr.5

t.209.3
24.E
62.5

Tot¡l Sources $2-Sg2.ll Tot¡t tJses $2-S9å0

I I I Toral fccilit).ofS.l(Ð.(l nrillion
ll) Rcprcscnlt iàitial cquity issucrj for lh4 lìrsl sl¡Sc.ol tht ac<luisition olcol('nrûn. consisring of lJ.l nrillion sh¡¡cr of

Sunbcan¡ comrnon strrck

20

;
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SUNBEAM CORPORATION
Executive Summary' 

(continued)

.Srrmmar¡. of Senior Secured Credit Facilities
(S in uillions)

The tablc below 'çummarizes certain details of the company's senior securcd credir Facilities.
Tranche Atnounl Tenor Inillal LIBOR SÞrcad,r,

Revolv¡¡t Crcdir Facilir.v
Term Loan A
Term Loan B

Total

s 400.0
s50.0
750.0

s lJtxlo

7.0 ycars
7.0 years

8.5 years

2.25ch

2,757.
2.sw

I I l No st¿p downs prior to I y.ì l/96.

Pro Forma Capitalization
($ in nilliow)

Iri:,fi:i:,"t"t]ow 
sets forth thc companv's esrimared Decernber 31. 1997 pro forma book

Amounl
Revolver
Térm Loan A
Term Loan B
Other Senior Debr ' 

ll
Toral Senio¡ Dcbr

&ro Coupon Convcrriblè Subordinared Debcnrure
Minority Inreresr
Common Srock

Tot¿l Book Capitalizatlon

I I I lncludè( forÈ¡tn dcbt ¡nd ccrr¡¡n orhcr issux u¡rdcr S10.0 miilion c¡ch.

3l

Vo

s 79.0
5s0.0
750.0

69.9
I.448,9

750.0
t.2

t.333.7
$ ll¡t 8

2.27c
t5.6
2t.2

. 2.0
4 t.0
2t.2
0.0

37.7
lll0Jì 7a
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..r-, 1 SUNBEAM CORPORATION
Executive Summary

(continued)

S-um¡nary of Projected Operating and Financial Statistics
(8 ín laillions)

The table berow sets forrh sumnlary operating and fìnanciar sratis.ics for rheo company

Proiected
tncome Statemenl Data t997PF t998 1999 2000 200t 2002

Sales'r'
?¡. Grovth

Cost of Goods Sold
9" ol Sales

Cross Profir
% of Sales

SC&A
Vo of Sales

InteCration Cosr S¿r,i¡g5r:'

Opcrating Income
%, otSales

A mon izario¡y'Orhcr

EBIT
?" o! Sales

Deprcciarion & Amonf zarion

EBTTDA
7. Margin

Implemenration Charges,r,

Nct lntcrest Expense (tncomc,

Income Tax

Nct lncomc

s2.699.9
NA

I .93 ¡.3
7 I .51c

?ó8.6
28.57¡

469.3

17.49r

(ó0.0)

359.3
I 3.J%c

63.0

29ó.3
I 1.07c

r30.2

4;a6.4

15.87c

s2,822.2
4.5%

2.0! t.6
'7t.3%

8l 0.5
28.7%

497.2

I7.lVo

(60.0)

383.3
l3.6Vo

60,8

J22.5

I l.4vo

136.9

459.4
Ió.3%

280.5

t47.8

0.0

($ t05,9)

52,97 ¡.7
l37o

2,078.2
69.970

8q3.5
30.1%

5¡t.9
r7.2%

( t50.0)

53 r.5
t7.9?c

ó0.8

47Q.7

15.870

¡55.6

626.3
2l,r%..

s3, I 20.1
5.0qr,

2,I 78.4
ó9.8qc

94t.9
J0,2%

537.4
17.2q(

fl50.0)

554.4
l7.ïqn

ó0,8

493.5
t5.8%

t7 t.ó

665. r
2 t.3%

s3.27ó.3
5.1cfr

2.279,6
69.6c/(.

eeò.8
.lO,4Eî

564.2
17.27¡

( 150.0)

582.5
t7.8?r

ó0.8

52t.7
15.9%

t88.4

71 0.¡
2t.7%

53.¿¡0. t

5.0c(

2.38 t,9
69:2q

t.058,2
30.Eq

592.3
t7.2Cc

( r s0.0)

ór5.9
l7.gìft

ó0.8

555,0
16.lct

206.2

76t,2
2t.t*

200.1

s3.ó E. r

5.0ci

. :.5Ctó.5

69.4q(

l. 10.5.?

_10.6(h

ó: t.7
17.]c¿

( r.50.0,

ó33.9
17.6V(

ó0,8

57.1. I

15.98(

224.9

79E,0

2J.I%

I

t5 t.l

68J

s76.7

t27.2

68.3

s275. I

r05. I

t53,7

s234,8

83. I

t7 t.2

s26?.3

59.4

t9 t.2

s301.5

(ó.0)

22a.A

s358.7

(l) r999 rncæmnrar ærtnuc of sE0'0 mítíon fmm Rcvcnuc *ry:ni,tî_:y:mÊd.-in prcjccrionr. company Êxpccrr ror¡r

- öffi1'1Ë;ä:,jlî-H:,ï'"1¡m3[;i"frùpär.or.tv s?ó.r.' ¡¡i¡¡ie¡'o.'Ii*iJ'5y ¡¡. t.¿',r içó i!.ì(:l hlètrolion corl savinss irarurncd ro bc J6o'0;ìíilíîö; ånd ¡r50.0 milr¡on in 1999. company cxp.çrr ror¡r rnrcgrarion
;tï"¡;'"ot 

to bc approrimrtclv ¡:.l.r.o r¡¡li"i"ui.iiiícr"'is* Appcndir A rordc¡¡rcrr dcscriprlon of rnrcgnrton corr
l'ì) lnchdcÉ31500rnillionofcr¡h¡nd5lJO'amillionofno,r.coshrmplcr¡æ¡r¡ricxlch¡¡geç. 

(SccAppcndrrAfffidcr¡ireddescriprion nf rmprcmcnrorion chorge-1. e-.r"¿.iïiq"¡*i,iä'iìir¡* *n,.h hrvc hccn crpirorired

:

2?
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SUNIBEAM CORPORATION
D*-^^.--:--- n
-DÅçL:UIIVe ùUnrmA^ry

(continued)

Summary of Projected Operating and Financial Statistics
($ ín millions)

The table below sets forth summary operating and fina¡cial staristics for the company.

Bala¡ce Sbeet Data

Coverage

EBITDA./Cash Inæ¡csr
(EBITDA4apEx/Cash Intcrcsr

EBITDA/ToraI Intcrcsrol
@BITDA€apExXforal Inrcrcsr(¡)

Leveragc
Scnior DebtÆBITDA
Total DcbtIEBITDA
Scnior DebrlBook Cap,
Toul Dcbt/BookCap.

Cumulativc Frce Cash Flow
Capital Expcnditurcs

r997PF- r998 2000 200t 2002 2003
ASS ETS (selected accounts)
Accounts Rcceivable $5972Invcntories 653,0
Net hopcrty, plant and Equipmcnf) 425.6
Trademarts & Tradcnames 200.9
Total Asscts 4,264,0

LIABILITIES+EQUITY (selecr,ed accounrs)
Accounts.-Payablc n3SRcvolvc/¡) 7g.o
Tcrm Loa¡ Aa) 550,0
Term Loan Bc) 750.0
Other Scnio¡ Debt 69.9
Zcro Coupon Subo¡dinatcd

Convcrtible Dcbcntu¡cso) 750.0
uorunon Equiry 1J33.7
Total Liabilirics and F4uity 4J64.0

só4r.8
648.9
350.3
t93.0

4,t73,0

2645
2.0

550.0
746.3

69.2

788.0
t,207.0
4,173.0

$667.6
649.5
376.2
r85.2

4,t02.5

273.3
0.0

2¡8.0
73E.8

68.s

8n.9
r,408.3
4,t02,5

4.84x
3.91

$6925
660.r
40t.2
177.4

4,t08.0

s7@.1
690.8
424.3
ró9.6

4,123.9

s744.6
72t.8
444.6
16r.7

4, t56.3

s78r.8
759.5
461.3
t53,9

4,516.7

286.s
0.0
0.0

655.9
67.7

869.8
t,637.¡
4,108.0

0,0
3,158. I
4,156.3

0.0
35¡2.0
4516.7

329.6
0.0
0.0
0.0
0.0

313,2
0.0
0.0
0.0

40.4

299;8
0.0
0.0

328.3
66.9

9t3.8
1,898.4
4,123.8

(l) Asumcsost00.0nüllionadjusrnent!oPP&EÙld.s30.4millionrdjusuncntioOlhqNoD.cqr¡?n¡u¡bilirist¡¡¡esuhof¡on.
cash lmplcmcnradon Cha4et io 199g.(2) 
^ssunca 

tü)% e¡ccss¡¡shjlowwccp, firsr agrln¡¡ Rcvotvc¡, thi¡ ¡gå¡lìtt Tcrm L¡å! A; then rgainst Tcrm loür B,(J) Assumca convssion of ùc Z¡o cou$n con"äuutc subordin¡¡cd Deibcn¡u¡c¡ into corinnon ¡rock in 2002.

Pro Forma Credit Statistics
($ in millíorc)

The table below spts forth summary credit statistics for thc Company.

l997PF-To;
2.88

2.78x
2.16

.3.40x
5.t6

4t.0%
62.2Vo

s-
95.0

2.98x
4.69

40.6%
64.1%

$8¡.4
¡00.0

1.64x
2.96

3l.4Vo
56.ïqo

s423.6
t20.0

l.@x
L40

'22.4Vo

49.3%

s725.3
t35.0

0.56x
1.84

t2.3%
40,87o

s¡,053.?
150.0

1998 1999
4.10x ?.0ûx
3¿l 5.6ó

Q.06x
2.40

æ01
l0.l8x t720a

-

49.86x N.M.
8.¡ I t357 39.05 NÀ{.
6.20x 8.32x tl.i?x N.M.4.94 6.5? 9.69 N,M.

0.05x 0.@x
0.05 0.00
1.37ç. 0.0V¿

l,3Va O.QVo

sl,408J sl,77l.6
t65.0 180.0(l) Assumcs convc¡sion of rhc Zcro Coupon Conyçniblc Subord¡uicd Dcbc¡turcg inrc æmmon srocl in 2002,

2l
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SUNBEAM CORPORATION
Executive Summary

(continucd)

Company Overview

Sunbeam Corporation is a leading designer, manufacturer, marketer and distributor of brandcd
consumer products. Prior to the Acquisitions, the Company's principal brands inctudcd
Sunbeant'", Osler" and Grillmu.rrerp products marketed in five categories. Each ol thesc
products has a leading market share in its catcgory and enjoys high levels of brand namc
recognition anìong consumers. The Company distributes primarily through mass mcrchandisers.
home centers and club channels, including wal-Man. Ktrran, Sears, Targct and Honrc Depot.

The Company's products are generally classifìed, by use, as either lndoor or Ourdoor. lndoor
includes (l) Appliances (mixers, blenders, food steamers, brcad makers. rice cooken, cofl"cs
makers, toasters. irons and garmen! stcamers); (2) Health al Honre prodtrcts (vaporizers.
humidifiers. air cleaners. water purifiers, massagers and scaleslt (3) Personal Ca¡e and'Comfon
products (shower massagers, hair clippers and trimmers, etecrric blankets)i and (4) Away Frorn
Home products (cliPpers and related products sold to the professionat beauty, barber an<J
veterinarian rade through commercial and institutional channels). The Outdoor category
includes outdoor cooking (electric. gas and charcoal grills and grill accessories).

Sunbeam Pre.Acquisitions
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SUNBEAM CORPORATIONI
Executive Summary

(continued)

On March 2, 1998, Sunbeam announccd ihe Acquisitions including Coleman, a leading
rnanufâcturer and ¡narketer of products for the outdoor recreation market; Signature Brands, a
leading manufaclurer of a comprehensive line of consumer products, including ¡he Mr. Cffie@
brand; and First Alcrt, the ma¡ket leader in smoke and carbon monoxide d€tectors in the United
States. On a pro forma basis Sunbeam had 199? net revenues and EBITDA of approximarely
S2.? billion and $426 million, respectiyely.

On May ll. 1998, Sunbeam announced the Integration with expected annual cost savings of
5253 million to be achieved by the middle of 1999. The Company also announced thar it expecrs
to achieve incremental revenue of $265 million as a resulÌ of Revenue Opportunities. As pan of
the Integration and the Revenue Opportunities, Sunbeam intends to imptement a new set of
strategic initiatives which it believes will further drive the growth of the Company, including (i)
focusing the Company's global markêting effort on six "Powcr Brands", (ii) the int¡oduction of
dedicated, multifunctional sales tearns for Sunbeam's top six customers, and (iii) the introduction
of new products.

Sunbeam also announced its intention to divest three non-core businesses acquired with
Coleman. The businesses to be divested include EastPak@, spas and air compiessors (the
"Dispositions"). The Company has retained Morgan Stanley ¡o evaluate the businesses and
expccts to complete the sales by late 1998.

The Acquisitions

25

Sunbeam believes that Coleman, Signature Brands and First Alert comprise teading brands in
underperforming companiel that present significant opportunities for cost savings through the
elimination of inefficient and redundant ope{ations. Sunbeam also bclieves that significanr

, additional revenue can be derived from syneiþistic use of the global distribùtioo channels that
results from the combination of Sunbcarn's domestic and the Acquisitions' internarional
distribution networks. Coleman's products fall principally under Sunbeam's Outdoor division,
while Signature Brands and First Alert products falt under Sunbcam's Indoor division.

'fi.*
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SUNBEAM CORPORATIONI
Executive Summary

(continued)

Coleman. Colentan is a leading manufacturer and marketer of consumer products for the
worldwide outdoor reçreation market. Its products have been sotd dbmestically and
internationally under the Coleman brand name since the 1920s; Coleman had 1997 net ,"urnu.,
and EBITDA of $1.2 billion and $99.0 million, respectively.

t Outdrtor Recreatit¡tt: lncludes tanterns and stoves, propane and butane fuel. coolers and
jugs, recreational soft goods (including tents, sleeping bags, backpacks and dulfel bags).
outdoor fumiture. electric lights, spas and camping accessories. Coleman believes it is the
leading worldwide manufacturer of lanterns and stoves for outdoor recreational use and a
leading supplier to the worldwide camping and outdoor recreation market o[ propane and
butane cartridges and carnping fuel, Coleman's products are marketed under the brand
names ColenwnN. Can¡ting, Gaz@ and EustPak@. The company intends to dispose of
EastPuk@ and spas.

. Hardware; lncludes ponable generators and air compressors. Coleman is a leading
worldwide rnanufacturer'and distributor of portable generators, These products are
distributed predominantly through mass merchaildisers and home cenrer ihains under the
Powenrwte@ brand name. The Company intends to dispose of the air compressor business.

In March 1998, Colcman ssld its subsidiary, Coleman Safety Security Products, Inc. for
approximately SI05 million. This subsidiary had 1997 net revenues and EBlTÞA of $88.4
million and Sll.ó million, respcctively, The EastPakt, spas and air compressors businesses of
Coleman which Sunbeam intends to divest had 199? ner revenues and EBITDA of Sl90 million
and $12.2 million. respectively.
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SI-NBEAM CORPORATIOhI

Exeö'utive Summary
. (continued)

Sisngtulre Bronds. Signature Brands, founded in 1919, is a tcading manufacturer of a comprehen-
sive line of consum€r and professional products. Signature Brandi had fiscaty"u.r;Ji;i,;;;,.
28,1997 net revenues and EBITDA of s276 million and $31.0 million, respeótively. 

I

' Consumer Prod.tcts: Signature Brands ma¡kets its consumer products under the Mr Coffee,,
Health o melerß,Counselor' and Eorg\ brand names. Mr. Coffee, Inc. has been the teãOing
producer of automatic dríp coffeemakers in the U.S. since 1975. In addition, Mr Co/fee* is the
leading brand of baskeþrype coffee filters in the United States. Signature Brands älsó'manufac-
tures a comprehensive line of Health o meteè brand analog (mechanical) and digital (elec.
tronic) floor scales and rvaist-high and eye-level scales. ,

' Professìonal Products: Professional products includethe Pelou:e* and Heahh o n,2rcr* brands
of office' foodservice and medical scales and Mr Coffee" brand commerciat coffeemakers.
Signature Brands' office producs, ma¡keted under rhð-pe/o u:es brand 

".rr, ¡irirã. ;;ì;;
and digital scales designcd to provide mailing solutions for small, commercial establishmcnts.
home offices and departments within larger companies fhat process a small to medium volume
of letters and packages daily. Petou:en foodservice products include analog and digital portion
control scales, thermometers and timers for commercial and non-"orr.rã¡ut uppii.utiånr. 

-
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SLTNBEAM CORPORATION
'Executive Summary

" (continued)

'First 
Atert First Alert is the market leader in smoke and carbon monoxide detectqrs in the United

States. FirstAlert's markcr position is supported by the strength of the Firsi Alerf brand name,

which First Alcrt believes is the most wídely recognized consumer brand in the home safety mar-

ket. First Alert hæ capitalized on its brand name and iS'leading smoke detector market share to

develop and market a broad range of residential safety products. First Alert is also one of'the

leadin! parlicipants in the United-States retail fire extinguisher market. First Alerl had 199? nct

,.u"n*i and EBITD.A of $ 187 million and ($2,7) million, respectively.

. Smoke Detectors. First Alert's smokc dltector product line consists of UL listed photoelectric

and ionization smoke detectors and has the leading U.S. market share in íts markets. First Alert

markets its smoke detectors under three principal brand names: First Alert', Famll¡' Gar{ and

BRKÊ.
, Carbon Monoxide Detectors:These products include carbon.monoxide detectors, first intro-

duccd by Fírst Alert in September 1993, with biomimetic sensors sold under the First Alert'

and Famiþ Gard, brand names. FirstAlert holds the leading market position in the.carbon

monoxide detector market'
. Fire Extinguishers: First Alert's disposable frre extinguisher product line was inlroduced ín

l9g5 to cJmplement irs Flrsl Aler\ brand smoke detectors, These products are sold under the

Sure Grip* brand name which is oneof the leadingbrand names in the U.S. retail fire extin-

guísher market
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SLINBEAM CORPORATION

Exççl¡tive Surnrnary
(continued)

Sunbea m PoshAcquisitions

On a pro forma bæis, Sunbeam has l3 teading brands competing in l0 bioad categories
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Integration Cost Savings

Management intends to capitalize on its extensive experience in cost containment and opeiationat
improvement by eliminating redundant or inefficient operations of theAcq.risítions and sunUernt
Mcxican operations. The Compan¡, has announced that it expects to achìcve annual 

"ort 
ruuiàg,

of $253 million by the míddle of 1999. The cost savings wili be gencrated from nine categories:
procurement, sourcing strategy, staffreduction, facitity rationalization, controltablr.*p.nr.r]t unr-
portation expense reduction, marketing and sales expense savings, working capital rJ¿""iãrll¡¿
the implementation of new information technology. In 1998, Soo,O mi¡t¡on oith.rr ru"ings tuu.
been included in the projections contained herein, with $ 150.0 millíon per annum included there-
after.

The Company expects to.incur approximarely $280 million in charges rclated to implementing the
Integration (the "lmplementation Charges"), The lmplementation õh.rg., consist of cæh chà-rges'
ofapproximately$l50millionandapproximately$l30millioninnon-ãashcharges. (SeeAppEn-
dix A for derailed description of the Integration ðost Saving5 and lmptementatio-n Cnàrges¡.' 

'

Revenue Opportunities

Sunbeam expects distríbution synergies with the Acquisitions, improved sales management
techniques and planned new product introductions to !"n.r"t. "t 

¡.árt s265 million in annual
incremental revenues commencing in 1999. The distriõution tynrtly is derived predominantly
from using Sunbeam;s domestiJ and Latin American ¿isrributiolnetworks to promote the
Acquísitions'products and.the 

Çollman European and fuian oistriuuiion network to promote the
Sunbeam, signature Brands and First Alert brand portfolio. ñ; ¿;;pr"y expecrs ro generate
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Executive Summary
(continued)

$140 million in incremental 1999 rcienuss through these cross-marketing inltiatives. Sunbeam is

also establishing dedicated, multifunctional sales teams to servc each of its six largest customers.

The Company expects this and other sales management techniques to gen€rate $50.0 million in
incremental t999 revenues. The Company also expects new products to contribute S?t 0 million
in additional 1999 revenues. In 1999, $80,0 million of incremental revenues have been included in

the projections contained herein. (SeeAppendix B for detailed description ofRevenue Opportunitics )

Nery l\lanagcmcnt Structure

As part of tlre lntegration and Revenue Oppolunities, the Company has established a nerv corpo.

rate ofganizational structure to improve communications and incÍeæe decision-making respbnsi-

bility. As of February t, 1998, certain key members of managernent including Mr. Dunlap, Mr.

Kersh, and'Mr. Fannin. signed new three year employmenl contracts with the Cornpany rvhich

include substantial equit¡,-based compensation incentives.

Dispositions

ln connection with the Integration, Sunbeam plans to divest three non-core businesses that do not

fit its strategic focus. The businesses compr¡se'the EastPalð backpack, spa and compressor busi;
ncsses that were acquired as a part of Coleman. The Company believes that the divestitures will
generate aggrcgatc pre-tæ( proceeds of $250 to $350 million bæed on preliminary estimates. These

businesseshad lggTnetrevenuesandEBITDAof$l90millionand$l2.2million,respectively.
Proceeds from Díspositions will be applied toward Mandatory Repayment of the facilities, subject

to certain bækets as ourlined in the Credit Facilities.

The Company considers each of the businesses to be non-core as follows:

EastPahl -The EastPa,('t product is "fashion" oriented rather than'outdoor recreation" oriented.
The Compan! recognizes that the fashion nature of this offering does not meet the need. of thc

outdoor recrcation consumer for highly functional and durable products, Also, the distribution
channels for the EastPal{ product are different from those of the Company's other outdoor recre-

ation products. Neither the product nor the channels fit witnin Sunbeam's long-term strategib

focus.

.þas - The distribution channets through which the spa products are sotd are incompatible with the

Company's other outdoor recreation channels. These channels do not fl¡t within Sunbeam's long'
term strategic focus.

Compresson - The Company considcrs the product to be "porver tool" oriented rather than "ouþ
door recreation" oricnted. This sort of product does not fit within Sunbeam's longterm strategic
focus.

30
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Recent Financial Developments

Aclual revenues for f1 {int quarter of 1998 (excluding any pro forma a-djusrments for rhe
Acquisitions) were 5244.3 million, cornpared with $253.5 m¡l¡¡ön in rhe firsiguaner ol 1997.B:fo.* one-time charges of $36'8 million for early reriremenr of debr and compensu,ion .^ián.*.
relating to new three-year emplovmpnt agreements wjth sunbeam's top three executi'es, therc
wa's a nit loss from continuing operations of $7.8 miltion in the 1998 quaner vcr.sus ner income
from continuing operations of s20,6 million in the year-ago quaner. Afrcr rhc 

"n.-i¡r. ;;;;g.*ol s.43 per share' the loss per share was $0.52 in rñe Iglg qirrt., compared *ir¡ ..ri¡ngr'p.,
share of 50,08 in rhe 1997 period.

Domestic sales, representingT4Vo of total rev€nues (*cluding Coleman) in the l99g guaner.
declined 15 ' vo from thc 1997 guaner due to lower price realizarion and unit votume ¿ect¡nes.
Most of the domestic sales decline was in outdoor 

"ooiing 
products due to lower than anticiparea

retail sell+hrough of these products. lntemational rutÃ, ,.pr"s*iting zovo of roral revenues
during the first quarler, grew l4.0vo over the fÌrst quaner or légr. This-sales gro*it ;r, arì".nprimarily by improved distribution and new prodults sales in Latin Americ.,i;¡.i¡v 

"iri.,'ir:- Iower sales of outdoor cooking products in Éurope and Canada. The gross ràrgin ,rártihr-nrr,
quarter of 1998 decreased 13.3 percentage pointi to 13.4vo, primarily ãu" to mr-rgin erosion inthe appliance, health at home and oqtdoor ðooking caregoii.i. lsee ;Managrrn.ntl, 

Discussionand Analysis of Financial condirion and Resuim óf opJrarionsi'conrained in Sunbeam.s l0-efor the period ended March 3l, lg9g.)

Recent Legal Proceedings

On May iS, ¡sgg. puþon.O class acrion,enr¡rled Cla¡,brook et el. t. BRK, Inc. et ut,("claybrook") was filed in the Circuit court of ruscatoosa Counry, Alabama againsr rhecompany and irs whoily owned subsidiary BRK Brands, ;;: The complain'r ,ìiug.,misrepresentation' breach of .express and implicd warrantics, and unjust cnrichment due topurported defects in Fdrsl Alert@ Ionization Smoke Detecrors. The plaintiff tu, exfrustyexcluded all claims for personat injury or wrongful death from this action. The complainr allegesthat ionization smoke detectors do not pcrform- adequately and that lhe company concealed andmisrepresented inforrnation.about the-alleged ¡imitations of First Alert@ Ionization smokeDetectors' The plaintiff seeks economic dimagcs in an unspccified amount. The company iscurrently investigating this action and anticipates preparing , uigorou, dcfense to the lawsuir.

SUNBEAM CORPORATION
F.xecutive Summary' 

.,(continued)
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SUNBEAM CORPORATION
Investment Consideration s

a Experienced, Committed Management Team Has Proven Success with Restructuring.s

The Company"s chairman and chief Executive officer Arberr Dunlap, and mana_qenrenr
team, have had signifìcanl success in restructuring underperforrning corporarions. under rheguidance of Mr. Dunrap, sunbeam significantry increased ,"uår.rl nãnöe ,rrg¡iiìproductivity, capaciry u-tilizarion and reduced proár"r develqpms.¡ time as pan of rhe 199óResrructuring. As of February r, ¡99g, ihe company .n,rrrá inro new rtrr..-y"ui
employmenr conrracrs with Mr. Dunlap, Russell A. Kersh, th. 

"ornp.iy,s 
vice chairman andchief Financial officer, and David c' Fannin, the companyls Ëi"lut¡u. vice presidenr.

chief Lægal officer and secretary, each of which inciud. ,rurtoni¡.1 ,qr¡iy-j.ì.j
compensation incentives.

The 1996 Restructuring included the rationalization of sunbeam's core producr!, divesti¡ureof non'core businesses, a.nd the closing of l8 facrories, 43 warehouses and 5 headquaner.soffices' The cornpany arso reduced the number of srock teepinfìnits (.,sKUs,,) fromapproxirnately I 1,a00 ¡o z,ooo' consolidated atl purchasing run.r¡on!, and oursourced cenainof the administralive, manufacturing and distriburion a-crivities. irr"r. îiå", î0"",Ï'ireduction of nearry harf the work force from I2,000 to 7,000 .rploy".r.

lu3v96 l:J3U97 Chanee
Sales

EBITDA
EBITDA Margin
Opcrating Margin
# of Facrorics
# of Hcadquaneis
# of Warehousès
# of Employees
# ofSKUs

s984MM
48MM

4.9%
o5%

26
6

ó¡
¡2.000
I t,400

$r.r68MM
239MM

20.sCr
17.t%

I
I

, t8
?,000
2,000

+5l84MM
+$l9lMM

+15.67c
+16.6V¡

-t8
-5

t3
.5.000
-9.400

l" f.99.J' ner sales grew r\Jo/o and operating margin improvcd to r\.rEo from 0.5%(exctuding the impacr ofspeciar ch"rgrrj in tgíe, w¡t-n 
"p;å;;g;;gins reaching ZQVo in.the fourth quarter of 1997 up frorn o.igo b"for" r¡r,uå.rounã.--'esnpa margins arsoincreased rrom 4.9vo in r99ó ro.zz.3vo in the fourrh d;;i#i'ggi rh. comparry atsosigned 25 new intemational distributiory'ticensing agreemenrs which added s35.0 millibn inrevenuer introduced 89 new products (35 u.s., 54 international) which added $150 milliôn inrevenue' The Company conducted significant expansion of å¡suiuut¡on with key retailerssuch as wal-Marr, Kmartt Target, cosrco and-i{ome o.p",. 

-ir,. 
company improve{capacity utilization ro7SVo in 1997 (from 50Zo in 1996) and increæed facrory productiviry byover 20vo as a result of more efficicnt manufacruring processes. Ñ"rr¡roauct devetopmenrtime was decrcased ro 6 months ft9* 

9y9r z y"urr, 
"í¿iffi;,.ì"ä¿ marker share in cachof its principal producr categor¡es in lgg7,

ll
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SUNBEAM CORPORATION
Investment Considerati ons

(continued)

Product

Camping
Cas Grills
Coffee Makers
Breadmakers
Irons
Blenders
Elec¡ric Blankcrs
Stand Mixcrs
Scales

Clippcrs
Smoke Alarms
Carbon Monoxidc Detcctors
Hcating Pad!

Source: Conrpanv esrimarçs. IMR. various industry publications.

Compelling Acquisition Rationale

Each of colenlan's, signature Brands' and First.Alen's principal procucts are leaders wirhintheir markets and comptirnen( sunbeam's exisring poniorio oil.å*"t brand names. on acombined basis sunbeam has the number on" rãik"r rhr;" i" lõ;i 13 caregories and isnuniber two in the remaining three. The company u"ri.".r ,i,.iilå¡"g branded producrsgenerare higher margins and havc greater influen., íith A¡"riUrüoi .t anncls rcgarding shelflocation, shelf space and promotional açtivities.

Summary Markel Positions
U.S. Ret¡il

Harli! 
S¡z,e_ Marke! Share_ Msrker posttion

($ mÍlllons) go) -_--
s3,100 fi* #t800 29 #t450 30 #t3¡0 ll | â2280 19 #zt65 3l #ttó0 90 ftt50 t7 #2140 57 ,{ It25 33 *t120 72 #t90 49 #t60 ós #t

l4
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SUNBEAM CORPORATION
Investment Considerations

(conl.inried)

Exceptional Brand Rccognition Profilc

Coleman, Mr. Coffec and First Alert are highly reco'gnized among consumers with brand
recognition ratings ranging lrom 6't7o for Coleman to 95Vo for Mr. Coffee. These products
fit well with the Sunbeam and Oster brand portfolios which ntegíVo and 901o, respCcrively.
Sunbeam believes that these recognition ratings result in consumers seeking out and
purchasing the Company's co¡lsumcr products.

Brand Rccosnition Ra tins

s@
-

Øster

Fft'stÆlert'

MR.

95+7c

90+7c

95+?ø

67+Vo

a Critical Mass/Consotidated Supplicr to Retail Chains

On a pro forma basis, Sunbeam had 1997 ner revenues of $2.7 billion with 13 leading
consumer brands in l0 broad categories. The Company believes thar ¡t will be we[-
positioned as a consolidated consumer products supplier to the rela¡ively concentrated retail
channels to which it sells its products. The Company believes that these rctail channels
prefer to deal with fewer 5upp¡¡.rs, with more comprehensive product lines, and thereforc,
expect the Acquisitions 1o intprove its rclationships wirh rhese customers. ln particular, the
Company believes its dedicated, multifunctional sales tcams will maximize its sales to irs six
key customers.

80+Vc

Source: Company esrimares. Ogilvy & Marher, ASD, various indusrry publications.
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SUNBEAM CORPORATION
In vestment Considerati on s

(continued)

. -Substantial Integration Cost Savings

The Company, with the assistance of Coopers and Lybrand, has completed a comprehensive
Integration plan which by the middle of 1999 is expected to generate annualized cosr savings
of 5253 million from the following ca¡egori

Savings
Savlnps Category ($ ln mllllons)

Procurement
Sunbcam Sourcing Stratcgy(lt
Staff Rcduction
Facility Rationalization
Con¡rollable Expcnses
Transponation.
Markating and Sales Expcnscs
\r/orking Capital Rcduction
Information Tcchnology

Totsl Cost Savings

.{ 
I } Commcnccd prior ro thc Coopcn and Lybrand srudy.

Sunbeam management has specifrc experience from the 1996 Restructuriiig to enable it to
implement the Integration. The actions reguired to realize the cost savings are underway and
the Company expects the actual savings to impact EBffDA commencing in rhe third guaner
of 1998, with the fult impact expected'by the middle of 1999. For projecrion purposes $ó0.0
million of Integration Cost Savings have been included in 1998 wirh 5150.0 million per
annum included thereaftcr. (See Appendix A for a detailed description of thc Integrarion Cost
Savings.)

l6

s66
52
50
32

24

l¡
8

7

J
825¡

I
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SUNBEAM CORPORATIO}T

a
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(continued)

Signifìcant Revenue Opportunititís

The Cornpany has also idcntified $265 million in Revenue Opportunities in the following
categories:

Opportunit)' Inltlatives Requlred

lncremental
1999 Revenues
($ in mlllions)

Salc! Manogement

Nex,Products

Utslrtþutton

. Order fill improvemenr

. Dedicatcd customcr tcams
r Tclesales lcvcrage

. New Product introductibns

. Domesticdis¡ributionopportuniries

. Cuncnt products to ncw geographies

s32
¡0

I
75

40

J.OQ

$3útTolal

Sunbeam is implementing initiatives that it expects will increase its order fill efficiency fiom
79Vc lo 907o. Sunbeam is also establishing dedicated, multifunctional sales teams to serve
each of its six largest customers and is improving telesales coverage of its smaller accounts.
The Company expects these opportunities to generate $50.0 million in incrcmentat 1999
reVenues.

The Company also exp€cts new product int¡oductions to contribute 575.0 million in
additional 1999 revenues. .In addition, Sunbeam hæ signifrcant air cleaner and water
purification product introductions. undenrray which are expected to add $50.0 million in
incremental revenues in the Health at Home category in the second half of 1998.

Sunbeam has a strong existing distribution system in North America and l¡tin America
which it intends to use to promote the Acquisition brands. Coleman has a strong existing
distribution system in Europc and Asia which the Company intends to use to prômote the
remaining Sunbeam brand portfolio. The Company expects to gcnerate $140.0 million in
incremental revenues tlrough these cross-marketing initiatives. (See Appendix B for detailed
description of Revenue Opponunities.)
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SLTNBEAM CORPORATION

a

Investmþnt Considerations
(continued)

SignifÌcant Revenue Opportunities

Tbe Company has also idcntified $265 mjltion in Revenue Opportunities in the following
categories:

Opportunlty Inltiatlves Requlred

Incremental
1,999 Revenues
($ ln mlllions)

Sales Managemenl

Ne*, P¡oducts

Distribution

o Ordcr fill improvcmcnt
r Dcdicatcd customer tcams
. Telesates lcvcrage

. Ncw Product int¡oduc¡ions

. Domesticdistribution opportunities

. Currcnt products to ncw gcographies

532
t0

8

't5

a

40

190

$2Á5

I

¡

wi

Toøl

Sunbeam is implementing initiatives that it expects will increase its order fillreificiency'from
797o to 907o. Sunbeam is also establishing dedicated, multifunctional sales teàms to serve

each of its six largest customers and is improving telesales coverage of its smaller accounts.

The Company expects these opportunities to generate $50,0 million in incremental 1999

revenues,

The Company also expects new product introductions tÒ contribute 575.0 million io
additional 1999 revenues. In addition, Sunbeam has significant air cleaner and water

purifìcation product introductions underway which a¡e expected to add $50.0 million in

incremenul revenues in the Health at Home category in the second half of 1998.

Sunbeam has a strong existing distribution system in North America and Latin America
which it intends to use to promote the Acquisition br¿nds. Coleman has a strong existing
distribution system in Europe and Asia which the Company intends to use to promote lhe

remaining Sunbeam brand portfolio. Thc Company cxpects to generate $140.0 million in

incremenial revenues through these cross-marketing initiatives. (See Appendix B for'detailed
description of Revenue Opportunities,)
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SUNIBEAM CORPORATION

a

" Investment Considerations
(continued)

Conscn'ativc Capital Structure

The Credit Facitities are senior to the Comþany's recently issued 5750 million Zero Coupor
Convertible Subordinated Debentures which mature in 2018 and requirc no debt servicr
during the tenor of the Credit Facilities. While the holders oÍ lhe 7*ro Coupon Convcrtiblr
Subordinated Debentures have the right to put the securities in year five. rhç Companl
(which can satisfy the put in either cash or stock) is prohibited undcr the Credir Agrecnrcn
from nraking this payment in cash while the Facilities remain outstanding. (jcc Zcr,
Coupon Convertit'le Subordinated,Deþntures Offering Memorandum for further detail.)

Pro fo¡'ma for the.Acquisitions, Sunbcam is projected to generare î998 net revenues olovci
$2.8 billion and EBITDA of 5459 million. Pro forma 1997 Total Debr ro EBITDA is 5.2x
Senior læverage is 3.4x. reducing to Llx within three years. Cash tnterest coverage is 3.7r
pro lorma 1997. and is 2,9x after subtracring capital expendirures. The company i.
projected to generarc approximatel¡, $ L8 billion in cumularive free cash flow by 2003.

- ... Sel*rr Debl .. . .:

llg Zero Cor.pon Corwerlbte Subodiriated Oeberlurás :' . '

i equ'ry

(5 M¡¡lþne)

¡1,000

3.000

2.000

r.0æ

Pro¡ecled Book CaplÌallzatlon

ti367.s i 1'0¿sJ

39t2
r,448,9

0
Pfþ Formr 1997 1998 1999 2000 20of '2002

Notr (ll AsurÏtgs conr€rslan ol Zdro Cdpon Conwrtibl€ Subordh¡lod lbsntl'lrss hto common oquity h 2OOz
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SUNBEAM CORPORATIONI

Borroryers:

Guarantors:

S1:ndication Agent &
Arranger:

Co.Arrangers;

Lenders

Documentatlon Agent:

Administrative Agent:

Purpose:

Types and Amounts
of Senior Facilities:

Summary of Terms and Conditions

Sunbeam Corporation ("Sunbeam") und jts succe.ssors, The
Coleman Company,Inc. ("Colcman"), Signarure Brands USA. Inc.
("Signature") and First Alert, Inc. ("Fi¡st Alerr"). Upon rhc
repayment, or assumption thereof by Sunbeam, of loans (and ull
other bbligations relating thercto) made to any' of Colernan.
Signature or First Alerr, such Bpnower will be released from its
obligations as a Borrower.

Sunbeam shall guarantee all obligations of Coleman. Signarure and
First Alert. Upon repayment of loans rnade ro such enriries o¡
assumption thcreof by Sunbeam, Sunbeam will be released from irs
guarantee. In addirion, the Senior Facilities will be guaranteed by
Subsidiaries ofsunbeam as set fdrth herein.'

Morgan Stanley Senior Funding, lnc, ("MSSF").

BancAmerica Robertson'Stephens and First Union Capital Markets,
a division of Wheat First Securities, Inc.

MSSF, Bank of America National Trust and Savings Association
("84"), First Union Natio¡¡at Bank ("First Union") ãnd a group ol'
fÌnancial institutions (collectively the "[ænders") acceptable ro the
Borrower and the Agents.

BA

First Union (together with rhe Syndication Agenr and rhe
Documentation Agent, the "Agents")

To provide part of the financing required ¡o consummare rhe
Acguisition. to refìnance cerlain cxisting indebtedness, to pay
related fees and expenses, and to finance ongoing working capital,
permittbd acguisitions and other general requirements of the
Borrowcrs.

Revolving Credit Facility:
$400,000,000 revolving crcdir facility, with up ¡o an amount ro be
determined available for lerters of credii and multicurrcncy
borrowings. The l¿nders have agreed to amend the Scnior Credit
Facilities to provide for a Comperirive Bid fealure following receipl
of an investment grade raling with resp€cl to Sunbeam's long-term
debt or, if Sunbeam's long-term debt is not rated. upon achieving a

leverage rat¡o at or below 2.0 ro I for a specilìed period of time to
be agreed.

("
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SUNIBEAM CORPORATIONI
Summary of Terms and Conditions

(continued)

I-":l^!-f 1Facitiry:$550,000,000 dèlayed draw ¡s¡m
reductions as set forth below.

Term Loan B Facility:

loan faciliry. suhjccr lo

Initiâl Closing Date:

Subsequent Closing
Dates:

FinalMaturit¡,:

Amortizatjon

Availabiliry:

$750.000'000 rerm roan faciriry.,.subjecr ro reducrion¡ as ser forrh
below.

The date sf the execution and delivery of definitive loan
documenrs for the senior Faciritie.s, which occurred on March 3r,
1998' one day aftcr the date of consummation of the acquisirion oiconrrol of Coleman.

April 3, 1998, the da¡e of consunrmarion of rhe acquisitions ofSignarure and Firsr Atert and each of April 20, l99g';"ã-ù* ;:1998, which dares relare ro the repaymenr of outsra"dl;; ili ;iColeman, First Alert and Signaiurc (rogether with rhe Inirial
Closing Dare, each a ..Closing 

óarc.'¡.

With rcspect to the Revolving Credit Faciliry and rhe Term Loan AFacility, March 31, 200s, seven years fróm rhe Initiar crosing
?^"1._. 

\ilith respect ro the Term Loan B Faciliry, S"p,.rU.i-ïOi
2006, eight and a half years from the InitiatClosing Dare.

Revolving Credit Facility: The rcvolving credir loans shall berepaid in full upon, and all lerrers of cre¿¡i i¡all *p¡r. ,iiny l"y,prior to, Final Marurity.

Term Loan Faciltties: The Term l¡an A Facility shall beamortized in semi-annual instailments of S45,g5O,OOO' Urgirr¡"g
on September 30, 1999 with a final insral¡rnenr of $45,650;000 aimaturity. The Term Loan B Faciliry shall be amortized in semi-
1ryl installmenrs aggregaring lVo'of the Faciliry p", .nnur, o,57,500,000, in each of ni nrsì seven years, $46j,õ00.000 ¡n'rh;
çighrh year and $232,500,000 in rü tasi i¡x months of rhisFaciliry.

Revolving Credit Facility: Drawings may be made ar any rintef¡om the Injtial€losing Date to Uur eictuOing tne f¡nal l¿"*¡,y 
"ithe Revolving Credit Faciliry.

Term Loan Facitities: Drawings may be made under the Term
Lo1.n n lacility during an availabiliry period to expire on rheearlier of June 30, l99g and rhe dare'oi any rerminarion of rhe

4o¡"'
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SUNBEAM CORPORATIOhI

Interest:

Summary ofTerms and Conditions
(continued)

A. Base Rate Option

Term loan A Facilitv. 
, 
A:ingl. drawing under rhe Term Loan BFaciliry was made on r¡e croi¡ne o",.'i"r"ïåg ro rhe acqui.sirionof signarure and Firsr el"n. Âríou* ;;ö;ä or repaid muy norbe bor¡owed.

Base Rare and LIBOR loans will be available, as foilou.s:

-q.

Reference L¿nders:

Interest Margins:

Interesr shall be at rhe Base Rare of ¡he Adminisfrative Agen¡ plusthe applicable inreresr margin, payablc q"*rrly in arrears. TheBase Rare is defined.as.t¡Jt,g[.íïiìnl"ä¿.r.r 
Funds Rare, aspubtish'cd bv the Feder.¡ nrr"i" s-rit'ãiN.* york. plus % örrvo' or the prime comm.erciar t"naing'rai. or tne e¿rn¡nistrari'eAgent (rhe .,prirne 

Rare,), ,, unn*ni.Iäorn r¡rn. (o rime ar irshead office. I¡reresr *ilí ue ..t."t;;;; it* urr¡, of rhe actuat
lTi?:I gl. d"I'. erapsed t . t;;';l ã?ô' o"yq pror,íded rharrntercsl at the prime Rate will U" 

"ulcuiurcã-on the basis of a yearof 365 or 366 days, as rhe case rn3y b*';;" R.r" borro*ings andrepaymen(s shall be made availabl" on on. Uur¡n.., åuy:T;ä;norice and shal be in minimum;;;;; ,ã'i. .sr".o.
B. LIBOR

Inreres( shall be derermined for.periods (subjecr ro availability roeach lænder) (,,tnteresr periods,,i;;;;;, ;¿" gr six rnonrhs (asselec¡ed by rhe BorrowgÐ and rúu'u"'rì än'.nnu.r rare equar rorhe l,ondon Interbank offereJ' iträ 
-i.,r-rgon,,) 

for ¡heconesponding deposits of u-s' Dôta¡s pl"t ìn" appricabtc interesrmargin. LIBOR will be derermi".JUy'it. i"f.r"n., l¿nders arthe sran of each Interesr period. r","*í, îi¡r'ù" paid at rhe end or.each Interest period or guarterly, *fr¡c¡e""iis ea¡tier, and will becalculared on the basis of *,. u",uJ'nu*j., 
"f 

days elapsed in ayear of 360 days. LIBOR *irr U" 
"ì¡rrrc¿"ior r"*¡rrm sraturon,li T[ïi },ïff ff ,::1ïi'*.',' i¡ r ., v;.' ;ñöt" ;ffi-"""ä

shar bei";;;j;ffini:ifi';:ï 
H::::'davs' 

prior nou.. ,n'J

A represenrative samole of lænders will be setected as ReferenceLenders to estabJish UnOn.
lnitial margins under each,gjlhe Revotving Credir Facili¡¡, and rheTcrm Loan A Fac'iry *¡ü ü. iìöä'i;i i'ir. nr,. roans and
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SUNBEAM CORPORATIONI
Summary of Terms and Conditions

(continued)

2.25% for LIBOR loans. Initial margins under the Term Loan B

n:iy î, Jl,ii l ff i,'ï : lï#î["iî ?ï #. 1;: i:î i:i n:l
ended December 31, 1998 of Sunbeam (the ..Crid Dare"), margins
will be derermined in accordance with rhe attached pricing Grid,
based uporr .$u'nbeam's consolidated total teverage rario, 

- 
Upon

Sunbeam's achievemenr of an invest.enr graã. rating or u
leverage ratio of 2.0 to I or lower, Sunbeam and the lænders will
amend the Credit Agreement to incorporate a comperitive bid loan
faciliry.

Detault lnterest: 2.00Vo per annum in excess of the rare (including rhe applicable
interest, margin) orhenvise applicablc on any amount which is nor
paid when duc.

Letter of Credit Fees: For the account of each Lænder, the appticable margin for LIBOR
loans, less the frondng fee payable to the issuing bank; and, in each
case for the account of the issuing bank, a fronìing fee of lAVo oL
and all bther reasonable and cusrornary fees.

Commitment Fees¡ Initially, O.500Vo per annum on the daily aggregate unused
amoun[s of the commitments under the Facilities (other than the
Term l¡an B Facility), payable ro the Administrative Agent, for
the account of the lænders, from and after the Initiat Closing Date;
beginning on the Grid Dare, rate do be deterrnined in accoidance
with thg attached Pricing Grid. Accrued commitmenr fees will be
payable guarterly in arrears (calcutated on a 3ó0 day basis).

Ir{ a n d a to rv Prepa v me n rs' 
i,î,ffiï,äf ::::1":: Í;},"îiíui *ï ü:|,îî"ï'"iJi 

": 
:îï"i' ofany asser ofsunbeam or any of its subsidiaries (with 

"x..piiånr,
;:iii::iå"il' 

"1""0'n"" 
;;ool,äi,d; "Ë ;l'ïiï, ::,1,':l

accounts receivables up to $100,000,000), (ii) l00%o of the net
''proceeds received from the issuance of debt (other than permitted
-debr. which shall include, without limiration, (a) the zero coupon
convertible senior subordinated debentures due 2018 of Sunbcam,
(b) up to $6,235.000 of generat obligarion bonds of Sunbeam
Products. ,lnc., (c) up ro $4,2ó5,000 of V/ayne Counry
Development Bonds, (d) local currency loâns to foreign

tiïi'1î'i,iå,liåiåå'i:'::ïl'"'ff :'J,J,ïî:::îft 1'."".',i.îì:
financing by Sunbeam or any of its subsidiaries afrer rhe Inirial
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SUNBEAM CORPORATION

ïolun[ary Prepayments:

Ïoluntary Reduction of
Commitmenls:

Securlty:.

Summary of Terms and Conditions
(continued)

Closing Date, (iii) lOOVo of all insurance recoveries or
condemnation awa¡ds not committed within 180 days roward
repair or rcplacement of the damaged or condemned propeny or
towa¡d environmental remediation costs and (iv) for cach fiscal
year of Sunbeam (beginning with the fiscal year ending in 1998).'
the Reduction Percentage of Excess Cash Flow (as defined in rhe
Credit Agreement) of Sunbeam and its subsidiaries, compured on
the basis of its audited annual financial sraremenrs, shall be apÞlied
to repay without penalty or premium (cxccpt for LIBOR breakage
costs, if any): first, a proportionate part cf the outstanding loans
under the Term Loan A Faciliry and, ro thc exrenr rhe Term L¡an B
Facility lænders so elect, under the Term l¡an B Faciliry and
second (once all the Term l¡an Facilities loans have been paid in
iull), to provide cash collateral for ourstanding létten of credir
under the Revolving Credit Facility. Term l¡an Facitiries
prepayments shall bc applied to reduce scheduled amonization
payments pro rata across all maturities. Tbe Reduction Percentage
of Excess Cash Flow shal! be 507o until rhe l-everage Rario (as '

defined in the Credit Agreement) is less rhan 2.75 to 1.0, and 259c
thereafter.

Permitted in whole or in part, with prior notice and withour
premium or penalty other than paymenr of LIBOR breakage costs
(if any), subject to limirations as ro minimum amounrs (ro be
determined) of prepayments. Partial prepayments of the Term
[,oan Facilities are to be applied in a manner sarisfactory to
Sunbeam.

Permitted in whole or in part upon rhree business days' prior
notice, subject to minimurn amounts to be agreed.

The Se.nior Facilities, the guarantees referred ro below and any
interest rate protection provided by a l:nder will be securcd by
perfccted hrst priority (i) pledges of (he srock of Sunbearn's direcr
and indirect material subsidia¡ies (subject ro limitations for rax
purposes in the case of foreign subsidiaries), and securily interests
in all obligations owed to any Bonower from any of its direct or
indirect material subsidiaries, whether outstanding on the Initial
Closing Datc or made thereafter, and (ii) upon the requesr of the
Requisite l¡nders. security inrerests in a'nd liens upon substantially
all other assets (subject to exceptions, including for accounts
receivables financing and for real property securir¡g or permitred ro
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SUNBEAM CORPORATION
Summary of Terms and Conditions

(continued)

Guaranlees:

Documentation:

.secure industrial revenue bonds or other similar debr. up to
anìounts to bc agreed) now or hereafter owned by Sunbeam ancl
such subsidiaries, including, but not limired ¡o, accounts
receivable, inventory, general inrangibte.s and real property of'
Sunbeam and such subsidiaries. Norwirhstanding the foregoing, no
pledge of stock of CLN Hotdings, Coteman Wortdwide-, or
coler¡an or any coleman subsidiary shatt be creared unril the later
of (i) consummation of ûe second-srep Coteman merger and (ii)
the redemption of the CLN Holdìngs Nores and the Coleman
Worldwide LYONs. Since the closing of rhe second-srep Signarure
merger and the second-step Fjrst Alert merger, pledges in tÉi srock
of each of the direcr and indirecr marerial subsidia¡iès of Signarure
and First Alert have been created. The l¿nders inrend to eiercise
their rights to reguire that sunbeam and the Subsidiary Gua¡antors
granl security interests in and liens upon all of their assers (other
than real propeny assets).

The Senior Facilities are guaranrecd, on a joinr and sevçral basis,
by all of sunbcam's direct and indireçt mareriar subsidiaries
(subjecr to limitations for tax purposes in rhe case of foreign
subsidiaries) and, any loans made to coleman, signature'and Fiisr
Alert' will be guaranteed by sunbeam. such guÍìranrees will (i) if'
regriestêd by the Agents, provide for a comptele waiver by rhe
guarantors thereunder of any rights to subrogation, reimbursemenr
or indemnification, (ii) upon the requesr of rhe Requisire l-enders,
be secured by substantially alt assets owned by such guarantors and
(iii) be limited to the largesr amount that would not render the
obligations subject to avoidance under applicable bankruprcy law,
Notwiths¡anding rhe foregoing, no guaranree will be given ui cl-t¡
Holdings, Coleman Worldwidc, Coleman or any. Cólcman
subsidiary until the tater of the consumrnation of the second-step
coleman merger and rhe redemption of the cLN Hordings Norei
and the coleman worldwide LyoN's. since the consummation ol'
the second-step Signature merger and the second_step Finr Alert
merger, guarantees have been given by each of Signature and Firsr
Alert and their direct and indirecr marãrial domesrii subsidiaries.

The senior Facitities are subjec to a credit Agreernent (incruding
schedules, exhibits and ancillary documenratiçn) and relateã
security agreements, guarantees and other supporting
,documentation satisfacrory to thc l¿nders. The credir njràemenì
conrains representations and warranties (including, wirhout
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SUhIBEAM CORPORATION

Summary of Terms'an
(continued)

d Conditions

limitation' as to the absence of a material adverse change in the

;""di,i"" (financial or orherwise)' assets' nature- of 
.assets'

iiuu¡fit¡" (inctu¿ine' without limitation' tax' ERISA and

environmenlal liabilitics) or prospects of Sunbeam and its''

subsidia¡ies t^lc"n as a'whole)' fünding an$ yield protection

frovisions (including, witho-ul limitation' a requlremenl ro{

;"*p"i'..¡""r"'iiiã'costofcompliancebythel¡nderswith
capital adeguacy aná similar requirements); conditions precedent'

il;r:ir;Fii:'ff lî:1,åî:i*'iå:ï:',":î:ï'i'i"iJJ
including (without limitation) ihe following:

å, condr'ons precedent: 
F:Jflïå:,'"ï:Íïij,,ìi",liîijlìåilj;"*'ngs 

under the senior

(i)Thel¡nders'review.ofa¡dreasonablesatisfactionwiththe
structure *¿ ¡nut terms and conditions of' and the '

documentationrelatingto'amongotherthings'.the
Acquisition and ¡he sale or purchase of any securiÌies

' issued in connection therewith'

(ii) The l¡nders' satisfaction with Sunbeam's projections and
\ ¡/ 

m:,n"lååi:îî\;ïii:iî J'r"îîil3iJ;JHi::

I 
jli:uÍ';:#:'îfJ"üi;:ï::i','[:'T:J'liii'l::

ransä"tio* lontemplated -herebv' "f, llt^.}i.*:t'
satisfaction with the condition (financial or otherwise)'

il;4"'::ff " ; l'"înî "lïå!li : ïif; : ff 
- 

;lå'' ä:::
subsidiaries'

(iii) Thc l-enden completion of their due diligence and

satisfaction with such review' including' without limitation'

,"ittr respett to (a) Sunbeam's tax assumptions' (b) the

own"rship. 
"orpoi'r", 

o'g"nizational and legal stru.cture of'

Sunbeam'and iis subsídiãrics, (c) the cotlateral available to

secure the ienior Facitities' (d) the Targets' and Sunbeam's

material contracts, including atl material purchæing

agreemcnts' and (e) all indemnitie" in favor of the Targets

and Sunbeam'

(iv¡ Simultaneously with the initiat bonowing under the Senior
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SUNBEAM CORPORATION
Summary of Terms and Conditions

(continued)

Faciliries. Sunbeam (a) received net cash proceeds of ar
least 5726.6 million fror4 the issuance of ze¡o coupon
stibordinated converrible nores, ail on terms and conditions' satisfactory ro the Agenrs and (b) issued 14,099,?49 .shares
of common stock as panial considcrarion for thc,
acquiiition of Colcman.

(v) AII conditions to rhe acguisirion of Cole¡nan werc met or
waived with the concurrence of the Lenders.

(r,i) The Agentsl and I-enders' review of and reasonable
satisfaction with solvency cenificates of officers ol
Sunbeam, supporting the conclusions lhat, after giving
effect to the Acquisition, rhe bonowings under the Senioi
Facilities and the other transactions. contemplated hereby,
none of rhe entities liable to rhe l¿nders is insolvenr or wilt
be rendered insolvent thereby, will be left with
unreasonably small capital wirh whjch ro engage in its
business or will have incurrcd debts beyond iú ãUitity to,
pay such debts as they mature.

(vii) The Agenrs' sarisfacrion that (i) rhe borrowings under the
Senior Facilities and the orher funding for rhe Acquisition
are in full compliance wirh all legat requiiemenrs,
including (withour limiration) Regutarions of rhl Board of.
Governors of the Federal Reserve System and (ii) all
necessary and material licenses, permits and government
.and third party consents and approvals in conniction with
such borrowings and the Acquisirion have been obtained
and remain in effect.

(viii) Evidence reasonably sarisfac¡ory to rhe Agints of.
compliance with all applicable laws and regulations.
including all applicable environmental laws and,
regulations. subject to exceprjons which a¡e deemed
.irnmaterial by the Agenrs.

(ix) The l¿nders' review of and satisfact¡on with
environmental risks (inctuding the porential tevels ot.
environmental liabiliries) with rcspett ro lhe Targets,
Sunbeam and their subsidiaries.
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SUNBEAM CORPORATION
Summary of Terqrs and Conditions

(cbntinued)

B. Covenants:

(x) The Agents' rcceipt of favorable legal opiníons, including.
without limitation, opinions of Borrowers' counsel.

(xi) The Agents' satisfaction w¡th all litigation and proceedings
against or affecting the Targets, Sunbeam and their
subsidiaries deerned mareríal by the Agents.

lxii) The Administrative Agenf, for the benefir of L¿nrlcrs.
reccipt of a perfected, first prioriry securiry interesr as

reguired above under the heading "Securiry"; supported b1,

appropriate lien searchcs,

(xiii) All reasonable costs, iees. expenses (including, wirhour
limitation, legal fees and expenses) and other compensarion
payable ¡o the l¡nders or the Agents were paid to rhe
extent due.

(xiv) The Agents' review of and reasonable sarisfaction with the
[orm, scope and subslance of a pro forrna balance .sheet (as

.of a date to be mutually agreed), rcflecting the transactions
contemplated hereby, , of Sunbeam, prcpared by an
accounting firm acceptable to the Agenrs.

(xv) Concunently wirh the inirial funding of rhe Senio¡
Facilities, the acquisition of conrrol of Coleman shalt be
consummated.

The conditions ro the funding of each subsequent ex¡ension ol'
credit under the Senior Facilities shall include all conditions which
are appropriate for this type of transaction, including, withour
limitation, the absence of a default or unmatured defautt and the
restatement of all represenÞr¡ons and warranties and, in the case ot'
the borrowings under rhe Term l¡an B Facility, included
consummation of the acquisition of control of Signature and Firsr
Alert, and conditions rclevant to those acquisitions.

Appropriate for this rype of rransacrion, including; wirhout
limitation:

(i) Financial and orher information: cenifìed quarterly and
audited annual financial statements, annuat budgers and
such other repons and compliance cenif¡ca¡es. all at
Sunbeam's expense, as the Agents .shall.reasonably specify.

(ii¡ 'Written 
notice of mareriat evenrs including rhe occurrcncc

4-l

.ô,

MORGAN STANLEY CONFTDENTTAL 0022226
16dv-001325



SUNBEAM CORPORATION
Summary of Terms and Conditions

(continued)

of a default under the Credit Agreement; ñling of an¡'

material action, suit or proceeding; the occurrence of'
certain ERISA events that could reasonably be expected to

result'in liability to Sunbeam and its subsidiaries in exce'ss

of S25,000,000.

Maintenance of existence and conduct of busines.s.

1vi)

Maintenance of property material to Sunbeam's busine.ss

and that of its subsidiaries.

Maintenance of proper books of record and account ol all
business dealings and t¡ansactions of Sunbeam and its

subsidiaries to be made available for inspection b¡t the

Lenders upon reasonable notice.

Limitation on dispositions of assets and changcs ol'
business and ownership.

'Limitations on mergers or acquisitions.

Capital expenditures for each fiscat year ending on or prior

to December 3t, 1999 not to exceed the sum of (a) 6.9c ol'

consolidated gross sales for the previous ftscat year (and

for each fiscal year after December 31, 1999, 57o) plg5 (b)

excess cash flow not required to be applied to Prepay loans

. .or applied to make restricted payments during such fìscal
year ñ (c) an amounl equal to the excess (if any) of the

aggregata amount of consolidated capital expenditures
permined by clause (a) and (b) above for all f,rscal years

prior to such fiscal year ovër the 'aggrcgate amount of'
consolidated capital expendilures made in such prior tiscal
years.

Limitations on restricted payments, including, withoul
limitation, dividends, prepayments, repurchases and

-- redemptions (with exceptions to include paymcnt by
Sunbeam of dividends consistent with, past practice. so

long as no default ex¡sts).

Limitation on indebtedness (including guarantees and other
conti ngent obligations).

Limitation on loans and investments.

(vii)

(viii)

(ix)

(xi)

(iii)

(iv)

(v)

(x)

4¡i
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SUNBEAM CORPORATION

Summary of Terms and Conditions
(continued)

(xii)

(xiii)

Negative pledge.

Limitation on rransactions with affiliates (other thln

wholly-owncd subsidiaries

lxiv) Financial covenants to include;

(A) maximum leverage ratios as follows:

Period Ratio

lnitiat Closing Date - September 30, 1998

October l, 1998'March 3l' 1999

Aprit t, 1999'SePtember 30, 1999

October l, 1999 - SePtember 30' 2000

October l, 2000 - SePtember 3q' 20Ol

On or after October I ' 2001

(B) minimum interest coverage ratios as follows

Pþriod Ratio

Initial Closing Date - Septcmber 30' 1998

October l, t998 - September30' 1999

October l, 1999 - SePtember 30,2000

October 1.2000' September 30' 2001

On or after October I, 200 I

5.75: I

5,50: I
5.25:l
4.00:l
3.00: I
2.00; I

2.5:l
3.0: I
4.0: I

5.0: I
6.0: I

(xv)

(C) minimum fixed charge coverage ratio of t'05 to I at the

last day of any fiscal quarter.

No modifications of organizational documents or ol'

Acquisition agreemenls or other material documents which

"ouid 
,""ton"Uty U" expected to materially and adversely

affect the l¡nders without the consenl of the Requisite

.Lenders,

(xvi) Maintenance of adequate and customary insurance

coveraSe.

(xvii) Compliance with all applicable laws and regulations'

including, without limitation' environmental matters,

taxation and ERISA' except where failure to do so,

individually or in the aggregate could not reasonably be
'expected to materialty and adversely affect the Lenders'

49

.!,

TUORGAN ST.A.NLEY CONFXDENTIAL OO2222A
16dv-001327



SUNBEAM CORPORATIONI

C. Events of Default:

Assignments and
Participation:

Summary of Terms and Conditions
(continued)

(xviii) Compliance with provisions of all contracts, excepr where
failure to do so could nor reæonably be expecred to
mater¡ally and adversely affecr the Lenders.

(xix) An interest rate prorection program acceptable ro thc
Agents shall be in place nor laler rhan l2O days afrer rhe
Initial Closing Dare.

(xx) Limitations on use of prdceeds'of the Senior facitlt¡ls.

(xxi) Assurances that each ent¡ty which becomes a direct or
indirect materiat subsidiary wíll guarantee thJ Senior
Facilities on ajoint and several basis.

(xxii) Assurances rhat the stock of each enrity which becomes a

dircct or indirect marerial subsidiary (subject to timitations
for tax purposes in the case of foreign súbsidiaries) will be
pledged as securiry for the Senior Faciliries, subsidiary
guarantees rnd any interest rate protection program.

(xxiii) Repayment of outstanding indebredness.

(xxiv) Liens on assers as requested by the Required Lendcrs.

(xxv) Limitations on accounting changes.

(xxvi) Assurance of Ycar 2000 compatibiliry.

Appropriate for this type of rransacrion, including (withour
limitation) nonpayment, misrepresentation, breach of covenant,
cross-defaults, bankruprcy, ERISA, judgments, collaterat and
change.of ownership or control.

Each lænder may assign atl or a port¡on of irs loans and
cornmitments undcr any of the Senior Facitities, or, sell
participations therein, tg another person or per$ons provided that
(i) each such assignmcnt shall be in a minimum amount equal to
$5,000,000 (or, if less, shall be of all of such l¿nder's loans and
comrnitments) and shall be subjecr ro such limitations as may be
established by rhe Ananger (including, wirhout limitation, (x)
assignment fees in the amount of S3,0@ to be paid by the
respective assignor or assignee ro the Adnl¡nistrarive Agent.
provided that such fees shall be reduced to $tJ00 in rhe case of
an assignment to an existing l¡nder and shall be reduced to S0
in the case of an assignment to an affiliate o[ the respective

5(l
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SUNBEAM CORPORATION
Summary of Ter,rns'and Conditions

(continued)

Expenses:

Indemnification:

Requisite Lenders:

Governing Law:

Agents''New York
Counsel:

l¡nder, and (y) the consent of the Agcnts and' after the Agent's

have notified Sunbcam that primary syndication of the Senior

Facilities has been completed, Sunbeam, in each case nol to be

unreasonably withhetd or detayed) and (ii).no purchaser of a

participarion shall have the right to exercise or cause the selling

i-en¿ei to exercise voting rights in respect of the Senior

Facititics (except as to certain basic issues). The Senior

Facilitics shalÌ provide for a mechanism which will allow for

each assignec to become a direct signatory thereto and will
relieve the assigning l¡nder'of its obligations with respecl to the

assigned ponion of its toans and commitments' During primary

synJication, no assignment fees will be charged and the Agents

will consult with Sunbeam concerning the identity of the

syndicate members,

Sunbeam shall reimburse the Agents for all "out of pocket"

expenses, including, but not limited lo, legal fees incuç.red by the

Agents in negotiation, syndication, and execution of the Senior

facilities and fees payable by the Agents to third parries in

connection with the satisfaction of the conditions precedent

refened to above,

As specified in the Commitment l¿ner (with appropriate

additions and other modifications for inclusion in the detìnitive

financing agreements).

Lænders holding SlTo of total commitments or exposure under

the Senior Facilities.

The law of the State of New York' Each party to the credit

documentation will waive the right to trial by jury and will
consent to jurisdiction of the state and federal courts located in

the City of New York.

Davis Polk & Wardwell.
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SUNIBEAM CORPORATION

Pricing Grids:rrf

>5.50 ¡o I

>5.25 ro I and S 5.50 ro I

> 4.75 to I and 5 5.25 rçr I

> 4.25 ro I and 5 4.75 ro I

> 3.75 ro I and. S 4.25 ro I

> 3.25 to I and S 3.75 to I

> 2.75 to I and < 3.25 to I

< ?.75 to I

Summary of Terms and Conditions
(continued)

Revolving Credit Facility and Term Loaú A Facility

Consolidated Total Interest Margins Letter of
Credit FeesLevera Ratio LIBOR Base Rate

Commitment
Fee Rate

2,000vc

l.150Vc

lSQAVc

l.250Vc

I.l25%a

1.0007c

0.150%

0.6257c

0.7507a

0.500vc

0.250V0

0Vo

0Vo

0Vo

09o

07o

I 
'7 

50Íc

l.500Vc

1.250?c

t.000%

o.87570

0.750va

0.500Vc

0-500Vc

0.5009r

0.500.¿

0.375?c

'0.3757c

0.3007a

0.300?c

0.25OVc

0.2O0Vo

Term Loan B Facility

Consolidated Toûal Interest Margins
Ratio LIBOR Base Rate

> 5.50 to I 2.25OVa 1.0007c

> 5.f5 ro I and S 5.50 ro I 2.0A07c 0.'150%

s 5.25 ro I l]SOVo 0.5009c

rlìlnili¡l pricinE fø.rhc Rcvolving cædil ¡nd Tffm [¡¡n A is LIBOR plus 3.2f09] ond for thc Tcmt L¡s E ir LIBoR plus !,5004ÌNo srcp downs prior to I Y,t l/98.
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Overvieu'

SUNBEAM CORPORATION
Company Description

.5,t

The Company was organizcd in I9g9 as sunbeam-oster company, tnc. tn sepremb., ,sgo.sunbeam acquired the asse¡s and assumed certain liabilirics. rhrougrr a reorganizat¡on, ofAllegheny lnterna(ional. Inc. ln August 1992, the c_ompany complet-ed a puul-ic áü.rirg 
"r?0.000'c100 shares of its common stock. ln May 1995, rir. ðornp*y changed irs name fronrSunbeam.b.srer Company, Inc. to Sunbeam Corporatíon.

Sunbeam corporation is a leading designer, manufacturer. rnarketer and distriburor of braniJcdconsumer products' Prior to the Acouisitions, the Company's principal brands incluje¿
sunbeant@ ' oster@ and Grillmaster@ products ma¡kered in nue cutrgories. Each of these products
has a leading market share in its category and enjoys rrigh reueli-or brand name ;;;C;""anìon8 consumers' The Company distributes primarily ihrougtr mass merchandisers. homc,cenrers and club channels, including wal-Ma¡t, Kmart, sears, iarger un¿ HoÀ. ó.;;;: 'f* ,,rcsult of the 1996 Restructuring, sunbeam's net revenues increaseã ro 51.2 billion from 5gg4million and EBITDA increased to'$239 million from s4g.0 rniuion in t997 over t99ó,respecti vely,

on March 2. 1998, Sunbeam announced the AcQuisitions. sunbeam betieves thar rheAcquisitions consist of lcading brands in underperfoi.ing lotnpuni", rtut prescnr significanropponunities for eost savings through the elimination of inefficilni un¿ redundanr operarions.sunbeam also believes that signifìcan¡ additional revenue can be derived from synergistic use ofthe global distribution channel's that result from the combination of sunbeam's domesric us andthe Acquisitions' international disrribution networks. on a pro forma uas¡s, sunbeam,s productportfolio consists of l3 leading brand names compcting in l0 brand categories wirh 1997 nerÍevenues and EBITDA of approximately $2.7 billion an¿þzo miltion. respecrively.

on May ll, ¡998, sunbeam announced the lntegration_with expected annual cost savings ofs253 million to be achieved by the middle of 19991The c"ñr;t'"1;o-announced that it expectsto achieve incremental revenue of $265 mitlion as a resuh of Reuenue opportunities. As pan ofthe lntegration and the 
.R:u.tnY. opportunities, sunbeam intends to implemenr a new set of.strategic iniriatives which it betieves will further Arive rhe gro*it, 

"ii¡. Company, including (i)foc.using the company's global marketing effon on six "pãwer Brandi,', (ii) rhe introduction o[dedicated, multifunc¡ionat sales teams foisunbeam's rop six .rr,or.rr, and (iii) the inrroductionof new products.

The totat consideration for the acquisitions of coleman, signature Brands and Firsr Alerr isapproximately $2'6 billion which sunbeam funded with a .ãruii.,¡"" of cash and sunbeamcommon stock' The cash portion of the consideration *ur tu¡r¿J,üoJgh rhe Facilirie.s a,nd rheZcro Coupon Convertible !ubordinared OJ.niur**.
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SUNBEAM CORPORATION
Company Description

(continued)

The 1996 RestructurinC

The 1996 Restructuring resulted in a significant reduction in employees, facilities und costs und
is expected to generate approximately 5225 million in annual savings for the Company. A.s a parr

of the 1996 Re.structuring, the Company divcsted cenain non-core business and assets.

The 1996 Restructuring included the ratioïialization of Sunbeam's core products, the ctosing of
l8 fac¡ories.4-j warehouses and.5 headquarters offices. The Company also reduced rhc number
of SKU'S from approximarely t1,400 to 2,000, consolidated all purchasing funcrions, and
outsourced certain of the administrative, manufacturing and disiribution activities and included
the divestiture of non-corc businesses. These aclions led to a reduction of nearly hatf the work
force fronr I2,000 ro 7.000 employees.

tu3u96 tu3v97 Change
Salcs
EBITDA
EBITÞA Margin
Operating Margin
# of Factories
# of Hcadquarters
# of Vr'aichouscs
# of Employees
# of SKUs

s984MM
48MM
49%
0,59c

?6
ó

.ót
r t.000
I ¡.400

sr.tó8MM
239MM
20.57o
17.l7c

8,
I

t8
7.000

¿000

+Sl84MM
+ l9lMM

+15.6?n

+16.67c
-t8
.5
43

-5.000
.9.400

The Company also signed 25 new intcrnational distribution/liccnsing agrecmcnts which added
S35MM in revenue, introduced 89 new products (35 U.S., 54 internarional) which added
Sl50MM in revenue. The Coçrpan1'conducted significanr expansion of distriburion wirh key'
retailers such as 'ù/al-Man. Kmurt, Target, Costco and Home Depot. The Company improved
capacity utilization to 7570 in 1997 (from 507o in 1996) and increascd lactory proãucrívity b¡,
over 2OVo as a rcsult of more efficient manufacturing processes. New product development time
was decreased to 6 months from over.2 years and Sunbeam gained market share in each of its
principal product categories in 1997.

-{.1
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SUNBEAM CORPORATION
Company Description

(continued)

Sunbcam Prc-A cquisitions

The.following chart describes Sunbeanl prior to the Acquisitions
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Tire Company's 1997 core product categorìes wele as follows:

Buslncss Scgment

Sunbcanr - llx)7 Salcs Brcakdou'n
l$ ln mlllions)

$ Vo Gcographic s Vc

Kitchen Devices
Hcûlth ¡¡ Home
Pcrsonal Care & Comfon
Outdoor Cooking
Professional Care
Outle¡ Sales

Total

s -ró7.1

r05.t
186.9

l2l.l
70. ¡

lt;l
$r-ró8J

10.îcfr.

9.0
1t5.0

2¿1.0

6.0
t.0

lllU)Io

DorneSl¡c
lnternatíonal

Total $Lr6&? llllJl.Io

s 950.9
3 17.3

¿ìL1ck

lu.6

5.f
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SUNBEAM CORPORATIONI

Small kitchen appliances including Míxmaster@ stand mixers, hand mixers , osterker@ blcnders,
food processors, rice cookers, food steamers, toasters. can openers, coffce rnakers, bread makers,
waffle makers, ice cream makers, frying pans, decp fryers and culinary accessories, are so,ld
primarily under the Sunbeant' and Os¡er@ brand names. The Company holds the number one or
two ma¡ket positions in blenders, mixers a¡¡d bread makers. The ápptiances category also
encompasses gaflnenl care appliances consisting of irons and sreamers. Sales oJ appliances
accounted for approximately 329o of the Company's domestic net reyenues in 19g7. '

i:':::::;**,, is home hearth products under rhe su nbeamsname and rhe rradema¡k
Health at Home". These products include heating pads, bath scales, blood pressure and other
heatth-monitoring instruments, massagers, vaporizèti, hum¡¿¡fi.rs and denral åar. proau"tr. it,i,
product category atso ilcludes the recently introduced AllergySmart'u air derector ãnd air cleaner
and the Freshsourcen Power watet fi¡t"r. Sales of hialth ca¡e producrs accounted for
approximately lQVo of the Company's domestic net revenues in I 997.

Personal Care and Comfort

The Company's Personal Ca¡e and Comfort products include a broad line of electric biankets,
comfortcrs and Cuddle-Upo heated thlows, shower massagers, and hair clippers and trimmers for
animals and humans which a¡e sold through retail channels. The Company holds the number one
rnarket position in electric blankets, heated throws and retail hair clippcrs. Sales of personal Carc
and Comfort products accounted for approximately lSVo of rhe Company's domestic ner
revenues in 1997.

Ourdoor Cooking

Sunbeam is a leading supplier of outdoor ba¡becue grilts. Sunbeam has the leading ¡na¡ket sha¡e
in the gæ grill industry. Barbecue grills consist of propane, narural gas, electrið and cha¡coal
models sold primarily under the Sunbeam@ nd Gizumasrer@ brand ì.r.s. Sales of ourdoor
cooking products accounted for approximately 34Vo of the Company's domestic net revenues in
1997.

Professional Care

The Company markets a line of prolessional barber, beauty and animal equipment, including the
electric 

.and battery clippers' reptaccment bladcs and othlr grooming accessories sold to borh
conventional retailers and through professional disrriburois. In aãdirion, the Company is
expanding lhe market of it.s appliances, scales and Personal Care and Comfort proãu.ù ro

Company Description
(continued)

kirrlrr,, Appliances

5ó
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SUNIBEAM CORPORATION
Company Description

(continued)

in-stilutional and commercial channels. Sates of Away from Home products described abor,e
accounled for approxinrately 61, of the Company's dornestjc net revenues in 1997.

t

Intennlionc¿l

The Company markets a var¡ely of products (primarily small kirchen appliances, Personal Care
¿ind Comfort producls, grills, professionalclippers and related producrs) ourside rhe U,S. \\,hilc
the Company sells many of the same products domesrically and inrernarionally. ir ulso sells
productf designed specificall¡' to appeat to forcign markers, The Company, through irs foreign
subsidiaries, has manufacturing facilities in Mexico AnC. Venezuela, and sales offices in Cunada.
the United Kingdom, Hong Kong and Australia. The Company's intemational prodilcrs are
sourced from the Company's United States, Mexican or Venezuelan manufacturing opcrations or
from vendors primarily located in Asia. lnternational sales accounted for approximatcly lgve ol
the Company's total net sales in 1997.

Prior to the Acquisitions the Compan¡-'s activities oursidc the United Srares werc primaril¡,
focused in Mexico, Latin Anrerica and Canada. The Company enjoys a strong ma¡ker pòsirion in
a number of product categories in Latin Amcrica. The O¡rer@ brand has the làading màrket share
in small appliances in a number of Laiin American counrries.

The Acquisitions

Coteman is a leading manufacturer and ma¡keter of consumer products for the worldwide
outdoor recreation market. Cole¡nan's principal brands inctude Colentan@, Carnping Ga:@ and
Peak I@. The total consideration for Coieman'is approximately.52. l billion (baseá on'rhe mirket
price of Sunbeam common stock on the date the Acquis¡t¡ons were announced). The Compan¡'
expects to issue approximately 21.3 million shares of common stock with the balance of ¡he
consideration pa,id in cash. Coleman had l997 net revenues and EBITDA of Sl.2 biilion and
S99.0 million, respectivcly

Signature Brands is a leading manufacturer of a comprehensive line of consumer 'and
professional products' Signature Brands' principal brands ¡nilude Mr, Coffee@, Heatth o meter@;
Pelouze", Counselor- and Borg@. The Signature Brands consideration wàs approximately $253
million' Signature Brands had fiscal '199? net revenues and EBITDA of 52?6 miilion und 53l .O
million, respectively,

'First Alert is the market lcader in smoke and carbon monoxidc detectors in rhe United States.
First Alert's principal brand.s include First Alert@, Family GortP, Suregrip@ and g¡r19. The
First Alert transaction was valued at approximarely SIZ-8 million. Firsr Alerr had 1997 ner
revenues and EBITDA of s t87 nillíon and (s2.7) million. respecrively.

.\7
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SUNBEAM CORPORATION
Company Description

(contirÍued)

Coleman

Colenl¡¡n is a leading manufaclurer and ma¡keter of consumer products for the world*,ide
outdoor recreation market. lt.s products have been sold domestjcatly and ínternationalh. undcr
the Coleman brand name since the 1920s. Coleman.attr¡bures irs leading market po.sirion ro rhc
.strength of its brand names, the brpadth of products sold, producr quality and innovation.
murketing. distribution and manufacturing expertise. Coleman had 1997 ner revenues ¡rncl
EBITDA of S 1.2 billion and 599.0 million, respecrivety

' Out<loor Recrcation: lncludes lanterns and stoves, propane and butanc fuel, coolers and jugs.
recreational solr goods (including renrs, sleeping bags, backpacks and duffet bags¡, oqioôor
furniture, electric lights, spas and camping accessories. Coleman is the leadini worlårr.ide
manufacturer of lanterns and stoves foiouidoor recreational use and a teading sulpplie r to rhc
worldwide camping and outdoor recreation market of propane and butane canridges and

lmgins,fuel, Colemanls products are marketed under the brand names Colentan@, CTntpitrg
Ga:* and EastPak-. The Company intends to dispose of irs EaslPak@and spas businesses.

' Hard*'ctre: Includes portable generators and air compressors. Coleman is a teading
worldwide manufacturer and distributor of portable generators. These products aÍe
distributed 

¡tredominantly rhrough mass merchandisers und ho*. center chains under th.
Pott'ernmte- brand nanre. The Company intends to dispose of rhe air cornpressor business.

ln March 1998 Coleman sold its subsidiary, Coleman Safety Security.producrs, lnc. for
approximately Sl05 million. This subsidiary had 1997 ner ,.u"nu", and EBITDA of $gg.4
million and Sl 1.6 millior.irr-'spectively. "lhe EastPalr@, spas and air .ompr.siois Uusinesseslof
coleman which Sunbeam intends to divesr had 1997 ner rluenues and rgiTpn of sl90 million
and S 12.2 million. respecrively,

The following table summarizes Coleman's net reuenues for the year ended December 31. 1997
by producr caregory and geographic area:

Product Catepory Amount

($ ln mllllons)

Vo Geographlc Ares Amount 9c

Qutdoor Rccrcation
Hrrdwarc

Total

s859,7
lgJ.ó

74.55c

$rJst¡ lüxt%

Domcstic
Europc
Othcr Forcign
Eliminotions

Toþl

25.5
s 933.5

2 t7.9
167.2

( t64,.5 )

$Lr.!t t

80.r*
¡8,9
l.l.-5

{ I l.-sJ

r0.0Jt9t
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SUNBEAM CORPORATIOI{
Company Descriprion

(continued)

Coleman - Selected Financial Information
($ in millions)

The following table provides sumnìury historical financiat data for coleman:

Fiscal Years Ended Dccembcr Jl
t995 t996 t99'1

Revcnues
7e Chaußr

EBITD.A
Çr Mar6ìn

EBIT
1r lvtargin

Net lnconre
% llargin

Capital Expcndirures

SIs933,6
62.21fr

t¿t.9
t3.7%

l0t.4
t0.9%
50.0

5.4%
29.t

$ 1.230.2

_10,7ci

99.0
g,lcl

62.6

5, l?ti

I t.3
0.9qt

4 t.3

I .5{.3' 
r'

.5.1çi

99.0
8,6C.

ól.tl
5.4C

t.t.3
L2c/(

37.0

,\(rual ß*sqlN lncludes Çolcmon'3 Srfct! Sccurit). prorjucrs. lnc ¡nd éìrípr¡lr.
' SfiJ( 9nd COnlPteSßOrS

Signature Brands

Signature Brands, founded in 19t9, is a leading manufacrurer of a comprehensive line ot:
consumer and professional producls. Signature Brands attribure.s irs leading märkei position to its
strong brand name recognition. distribut¡on in major domesric high volume ietail ourlers.
marketing and sales promotion efforts, electronic data inrerchang. c.pa=bitities, merchándise floç
\yslems and established relationships with its retail cusromers. Signârure'Brands had fiscal year
end September 28' 1997 net revenues and EBITDA of 5276 million and S3t.0 nrilúon.
respecti vely.

¡ Consutner Products: Signature Brands markets its consumer products under rhe Mr.
cotfee@, Health o nrelet€, counselot@ and Borg@ brand names. signaure Brands
produces and rnarkets an extensive line of Mr. Coffee@ brand automaric drif coffeemakers,
espresso/cappuccino makers anã iced and hoï reamaker.s. sr¡.r oi-'"ui;;;¡;¡p
coffeemakers accounted for approximalel! 437o of Signature Brands: net ievenues in 199i.Mr' Coffee, Inc' has been lhe leading producer of auiomatic drip coffeemrLrts ¡n ;i;.-i;,i,
since 1975' Mr..coffce@ is rhe leading brand of basket-type coffee filters in rfr"tùn¡r.a
states. Other consumer products marketè¿ under the Mr, cãjfee@ brand name inctude waçr
fiJtra¡ion products, coffecmaker related accessories such as'replacemenr decanrers and mug
warmers, and other kitihen.countertop appliances such as food dehydrators. Under the Heal¡h
.o nrcteÉ. brand name, Signature Brands manufactures a comireh.ns¡ue t¡rrc "¡;;;i;g(mechanical) and digital (electronic) floor scales and waisr.high and eyc.level sc¡les, anàoffers a range of health and wellness therapeutic products. Salcs of consumer scales
accounted lor upproximatell' l97e of Signaturc Branàs' ner sales in fiscal 1997; signature
Brunds oflcrs its consulncr products through a combination of dirccr sales and indepcndcnr
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SUNIBEAM CORPORATION
Company Description

(continued)

manufacturers' representatives to distributors and major retail outlels, including mass

merchanls, national h¿¡rdwarc chains, drugstore chains, catalogue showrooms, warehouse

clubs. retail groceq' chains, specialty stores, department stores and various mail-order
companies. Distribution outlets for Signature Brands products include Sears, J.C. Pennc¡,.

Macy's, Bed. Bath & Beyond, Caldor, Wal-Man. Costco, Staples and Office Depor.
Signature Brands' products are promoled primariþ through national tetevision advertising.
magazine advenising. cooperative advenising with retailers and consumer promotions.

. Proles.çional Produc¡s: Professional products include the Pelouze@ and Health o .,lr.etetß

brands of office, foodsenice and medical scales and Mr. Coffee@ brand conrmercial
coffeemakers. Signature Brands' reputation for quality and its Health o nrcte¡l.u^ br¿Índ name
recognition have becn b¿sed on its participation in.the medical scale market foroverT5 years.

Products sold as professional products include analog and digital scales for a full range of
medical uses, including traditional balance beam scales, pediatric scales, wheetchair ramp
scales, chair and sling scales for non:ambulatory patients, and home healthcare scales.
Signature Brands' office products; marketed under the Pelouze@ brand name, include anatòg
and digital scales designed to provide mailing solutions for ¡mall, commercial'
establishments, honre offices and departments within larger companies that procgss a small lo
medium volume of letters and packages daily. Pelouze@ foodservice products include analog
and digital portion control scales, thcrmometers and timers for commercial and non-
cornmercial applications. Professional scale products are marketed through a combinatjon of
direct sa¡es and independent manufacturers' representatives to distributors, dealers, officc
megasrores, mail ordcr companies and major buying groups.

The follorving table summarizes Signature Brands' net revenues for its fiscal ¡lear, cnded
September 28. i997 by product category:

Product Catégorv Amount Vc

Consumçr Products
Profeisional Product*
Total

rgz
s23ó.0

$2,25^2

8s.ó*
l4s

llllUì7c

6f,
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SUNBEAM CORPORATION
Company Description

(continued)

Signature Brands - Selected Financial Information
($ ln millions)

Thc follotving table provides summary historical financial dära for Signature Brands

Fiscal Ycars Ended Seplember 29,

r995 1996 1997
Revcnuc.r

' * Grottlt
EBITDA

fi lttnrgin
EBIT

* lt'lar¡in
Nct lncome

* ltlarein
Capital Expendirures

s267.9
NA

32,5
l2,lcí'
22.6

8.Sea
t.0
0.4%
4.6

s283.0
5.6*

37.1

I J.zcfr,

26.6
9.4q
2.1
t.0%.
4.4

s375.7
.2.óc/(

3 t.0
I t.zq
t9.7
7.t%
(). I

0. tci
.5.7

First Alert is the n¡arket leader in smoke and ca¡bon monoxide derectors in the United States.
First Alert's market position is supported by the strengrh of the First Alert@ brand name, which
Sunbeam believes ís the nrosl widely recognized consurner brand in the home safety market. Firs¡
Alert has capitalized. on its brand narne and its leading smoke detecror marker share ¡o develop
und market a broad ran-8e of rcsidentiat safety products. First Alen is also one of the teadin"
pürtic¡pan(s in the Unitcd Stares retail fire extinguisher marker. Firsr Aler¡ had t99i neì;.-;;;ì
and EBITDA of S 187 nrillion and (S2.?) million, respecrivcty,

' Srrloäe Detectors: First Alen's sm'oke dercctor producr linc consists of UL listcd photoelecrric
and ionization smoke detectors and has the leâding U.S. marker share in irs ma¡kets. First
Alen markets its smoke detectors under th¡ee pìinçipal brand names: the Firsr AIen@
premium brand name. which is featured in media' and public relations promotionat
campaigns: the Famil¡ Gard@ brand name, which is ma¡keted as a lower priced, funcrional
altemative for those consumçrs wËo are price sensitive; and the BRK@ brand name, which is
sold ro the wholesale electricat market,

' Carlson Monoxide Detectors: These producrs include carbon monoxide detectors, firs¡
introduced by Firsr Alert in September 1993, with biomimctic sensors .sold under the Firsl
AIert@- and F¿rrr¡ilr'Gurcl@ brand names. First Alert holds the leading nrarket position in the
carbon monoxide detector market.

Flrst Alert

(rl
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SUNBEAM CORPORATION
Company Description

(continued)

Fire Extitrg,uishers: First Alert's disposable fire extinguisher producr linc rvas inrroduccd in
1985 to complement íts Firsl Alert@ brand srnoke de(ector.s. First Alert currenrly nrarkets:!
full range of fire extinguishcr próducts for use by rhe coniumer, including fire eiringui.shcrs
for use in the kitchen, gar¿ge. qo¡kshop, automobiles and boats, Thesc products ure so¡l
under the Surc Grip@ brand nanre which is one of the leading brand name,s in the t-i.S. rctuil
fire extinguisher market.

The follorving table sumrnarizes First Alen's net revenues forrhe yearended Decemhcr 31. 1997
bi' product category and geographic area:

Product Category Âniount Geoeraphic Area Amount ç(Va

Smokc Dctcctors
CO Detectors
Fire Extinguishers
Othcr

Toøl

st0t.6
40.4
r7. I

2't.8
$rå6.9

s4.4%
?t,ó
9.¡

t4.9
llllUlTc

u.s.
Europe
Othcr
Eliminations

Tot¡l

5 r ó9.0
20.:
t7.E

r20. I )

$IÂ6J

90.Jct
10,8
9.5

( 10.7 I

Ill0n0 7c

First AIert - Selected Financial Information
($ in millions)

The follorving table provides summary hisroricat financial data for Firsr Alert:

Fiscal Ì'ears Ended December 3l

1995 r996 ¡997

Rcvenues
ír Cltonge

EBITDA
% Margin

EBIT
9t. Margin

Net lncome
9o MarBin

Capital Expendirures

s24ó.3
.0.97c

27.9
I 1.37c
205

8.3Vc
I1.4
4.69o

t0.ó

s20s.6
'ló.sVc
( 18.3)

-8.9Vo

(24.61
-12.07c
( r?.3)

-8.4c:
5.1

s I 8ó.9
-9.1q
(2.7)
.1.1*
(9.5)

5.l%
(7.8)
-4.2%

NA

()l
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SUNBEAM CORPORATION
Company Description

(continued)

Sunbcam Post.Acquisi tion

On a pro forma basis. Sunbeam has l3 lcading brands compering in l0 broad caregories.
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Intcgration Cost Savings

Management inte nds to capitalize on its exrensive experience in cost containment and
operational improvenlent by elinrinating redundant or inefficient opcrations of rhc Acquisirions.
The Company believes that there are significant opportunities to realiz-e cosr sovings ar the
Acquisitions and has announÇed that it expccts ro achieve annual cosr savings ol'S25i nrillion
by mid'1999. The cost savings will be gcnerated from nine categories: procurenrent. sourcing
stralegy staff reduction, facility rationalization. controllable expcnses. iransportarion 

"^p.nràreduction, marketing and sales expense savings. working capiral rcductions and the
implementation of new information technology. 

i

Based on its experience during the 1996 Restructuring rhe Company estimates that procurement
spending uan be reduced by approximarcly lQVo oi $6ó million rhrough cenrralized iaw marerial
and component purchûsing, increased percentages of goods sourc"ì from ¡hird parties. and
improved management of existing sourced goods relationihips.

The Conrpany intends to close lwo lactories in Mexico and outsource thc production ol'cenain
cornPonents and finished goods. When cornplctc, Sunbcarn will have rcduced in.house
Inanufacfuring fronr 709e lo 507c and incrcased outsourced manulacturing lionr .i07c lo .i07r,
Thc Mexican facilitics enrplo¡: approximatcly 2.800 cnrployccs. :Su,rbca,u will bcnefir by

ó.1I
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SUI.{BEAM CORPORATION
Company Description

(continued)

utilizing low-cost manufacturers of small electric appliances and extemal comPonent fabricators,

Sunbeam expects to generate $52 million in savings from these actions.

The Company inrends to reduce its number of employment positions by 1,293 through rhe sale of
businesses, s,ith an additional 2,330 positions reduccd by rationalization and outsourcing (in

addirion to the Mexican closures). Sunbe3m expects annual labor costs savings of S50 million to

be achieved thorough these rnethods.

Sunbeam intends to consolidate I0 headguarters into one, 28 rnanufacturing facilities into 15,47

disrribution cenrers into l4 and 35 sales offices into 18, The total facility rationalization through

the reduction of facilities from I 20 to 48 will generate cost savings of S32 million'

The Company 
"riim"t", 

that conrrollable expenses can be reduced by $24 million. The principal

categories include training. subscription, travel, entertainment, professional services and office

suppli.s.

The Company believes that it can generate Sll mitlion in transponation savings through the

optimization of its and the Acguisitions' transportation and distribution networks. An additional

Sl8 million in cost savings is expected from ma¡keting, working capital and MIS.

The Company expects to incur a rotat of $280.5 million in charges. related to the Inlegration
consisting of cash charges of SI50.1 million and $130.a mi[ion in non-cash charges. (See

Appendix A for detailed description of the Integration Cost Savings and Integration Charges)

Revenue Opportunities .

Sunbeam expects disuibution svnergies with the Acguisitions, improved sales managemenl

lechniques and planned new product introductions to genera¡e at least $265 million in annual

incremental revenues commencing in 1999.

The Company has one of the premier mÍrss merchant dist¡ibution networks serving large national

retailers in the United States and Canada, The Company also has a strong nelwork of well-
established distributors and service organizations in l-atin America. The Acquisitions rvill
significantly expand the Company's global distribution network, adding Brazil, western Europe,
Scandinavia, Aus¡ralia, South Africa, the Middle East and Asia. The Company believes that it
çan generate Sl00 million in incremental 1999 revenue through marketing current products in
new geographies.

6{
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SUNBEAM CORPORATIO}I
Company Description

(continued)

Sunbeam lnternational Distribution

1997 Actual t997 Pro Forma

Intin Aneriru

Europe

Asio/Pacífic

Total Revenue

516ó million Rcvs¡¡¿
? Brands

Slll nrillion Rcvenuc
2 B¡rnds

Sl3 million Revenuc
I B¡¡nds

$197 million

$202 million Rcvcnue
4 Brands

5208 million Rcycnuc
-5 Brands

Sll5 million Revenue
3 Brands

$525 ¡nillion

The Company also believes that it can genera¡e $40 million of incremental 1999 rcvenue bv
nrarketing acquired producrs through existing domesric channels.

Sunbeam is also establishing dedicated, multifunctional sales reams ro serve each ol irs six
largesl customers, which together cunently represent a total of approximately S I billion in annual
revenues to Sunbeam. The Company expects this and other sales mânagement techniques to
generare 550.0 million in incremental j99g revenues,

In 1999, Sunbeam intends to introduce new products under tive of irs six power Brands. The
Company believes its new product-s rvill creãte signifìcant revenue opportunities b¡: providing
nerv product innovations and value-added features to compele ar highei price-points. Slnbeam's
goal is to have 307c o[ its .sales generated frorn new prodr,räts within-five year.s and to doublc neç.
products to 20ve of sales by 2000, (See Appendix B for derailed descriprion of Rer.enue
Opponuniries.)

Power Brands: The Company intends to arrange its brand portfolio into six ..power Brands,'.
which are Sunbeant@, Crillnwstere, Osrer@, tir. Co¡uur, ïoU^oir, and FÍry Atrrl-'il.
Sunheama brand includes ¡rons, blenders and mixers and is posir¡oned as a provider of
innovative products. Grillmaster@ includes^gas and charcoal grills and accessories pãti¡å¡.¿ *prcmium performance products, The Osler@ brand includcs blenders, bread makerjand ctippers
and_ is positioned as professionar performance producrs for the home. Mr. coffee@ i;.];d;; ;
variety of coffee rnakers positioned for mass distribution. Colennn includes stoves, coolers and
lanterns. positioned as family recreation producrs. r¡rst ¡lertd ii.lràrr smoke derecrors, carbon
¡nonoxide ("CO") detectors and fire extinguishers, positioned for family safery. Sunbcam plans

P :t:i 'sin.gle global advenising agency for atl of its producrs ro maximize rhe effecriveness of¡ts sl60 million annual marketing supporl spending toärive the grorvrh o[its porver Brands on ¡¡
worldrvide ba.sis.
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SUNBEAM CORPORATION
Company Descriprion

(continued)'

Sales Managemenl: Sunbeam has reorganized its sales organizarions to focus on three principal
areas: strategic acccunts, opportunity accounts and maintcnance accounts. The Company'.s
suaregic accounts, which include wat-Mart, Kmart, Targct, sea.rs, Horne orpot uiäîíru
channels accounted for approximaircly 38?o of pro rorma l99z net revenues. Each of thesc
accounls will be supporred by a dedicated, muliifunctional sales t""m with .".*ä'¡1.nuö,
focused on each of the Company's principat brands and a business analys¡ who will afid ?na
integrate customer team planning to cuslomer business plans. This ini¡iarive is intcnded tõ driu.
incremenral growth rhrough brand focus, suppl¡, chain efficiency and improve.d pui,o,o.,
relationships.

Customù leam Exâmple ô

sunbeam intends to realign its sales representative coverage on its opportunity accounß to
improve order-fill rates and maximize category management. The Compåny intends to expand
its telesales to its maintenance accounts to ensure that these accounts ,"."iu. iegular calts anå a¡e
aware of the Comþany's enrire product line-up.

(r(r
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Nen' Management Structure

As part of the lnregration and Revenuc opportunities, the company has .r,.ú;rh.d ¿¡ ne\\.corpora¡e organizational structure. lo improve conrmunicarion.,, ,nd í""i"*.-Oló¡r;;;:";.ki;*
responsibility' Although some of the posifions in the charr rema'in vacanr, the Company u.tì.,=*that all signifìcant positions wíll be fìlled in rhe ncarterm. As of February l. 199g. cerrain ke'members of managemenr including Mr. Dunlap, Mr. Kersh, and Mr. Fannin, ,ign.a n.r.j ,l,r";year ernployment contracts with the Compan¡r which inctude.substantiai cquily-taseo
coi npensation incentives.

Environment¿l Matters

The Company's operations,. like rhose of cornparable businesses, are subject to cerrain federai,state' Jocal and foreign environmental laws ani regutations in aådition ro laws and regularionstegarding labcling and packaging of products and the sale of products containing cerrainenvironmenrally sensitive materiars (',Ënvironmental Laws"). The'company ;rt;;; ¡; irl"substantial compliance with all Environmenrat Laws whicú ut 
- 

"ppri.uure 
¡o irs operarioni.compliance with Environmental l,aws involvcs certain continuing .áJrr; r,o*"uer. such costs ofongoing compliance have not resulted, and are not ant¡c¡pared to result, in a material increase inthe company's capital expendirures or to have a mareriar äciu.rs. cffecr on the company,s resuhsof operations, financial condition or competitiv. p.r¡ii"r. 

-ir-.îoìii".'," 
ongoing environmenrarcompliance at its operations, the. compäny is aiso acriuety ;úü in certain environmenrar¡emediation açtivities' (For u detaiteå dåscription of Environminral Mârrers see disclosureconrained in rhe Addirional Availuble Informarion).

SUNBEAM CORPORATIOI{
Company Description

(continued)
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SUNBEAM CORPORATION
Conrpany Description

(continued)

I'ear 2000

The company has assesscd and continucs to asse.ss the ímpríct of the Year 20OO computer issucs
on its operations. inclucling the dcvelopment und implemcnrarion of project plans and cost
estimates required to rnakc it.s information systems infrastrucrure Year 2000 compliant, Thc
Companv recentl¡' conrpleted acquisitions whereby it obtained control of Colcm¡¡n. Signature
Brands and First Alen and is currentl¡'cornpleting preliminary plans for the inte-trarioriol rhe
computer s)'stems bf rhese acquired companies inro Sunbeam,- Éased on prcliminin.esrirnares.
the Compan¡' believes tltlt anticiprlted spendin.e necessary ro integrate the cornpurcis.r,srenrs of'
these acquired compunies into Sunbeum systems and ro upgrade allsuch rytr"rr to bectme ycur
?000 compliant rvill brr *pproximately 52-5 million. however the Compan¡; ha.s not yer conrplered
dctailed anal¡'sis and inreglrrion plan.s rvirh respcct ro such acquired companies.

Legal Proceedings

The Companv und its subsidiuries ure involved in various lawsuits arising from time to time. ln
the opinion of the Conrpan¡'. the resolution of these mau.ers. and of cerlain ma¡rers relating ro
prior operations of the Compan¡"s ptedcccssor. individually or in the aggregrte. will not have a
materíal adverse elfcct upon the financial position or results of opcration oithe Compan¡,. The
Company has cstablished re.serve.s for pendin-s litigarion which the Company consi'deri ro be
adequate to cover loss contingencies determineJ Uy the Company associated rvirh such
proceedings.

(r li
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SUNBEAM CORPORATION
Company Description

(continued)

I\tanagement

The following tablc sets forth cer¡ain information regarding rhe cxccutivc ofñcers and cerruin
se nior managers of rhe Company.

Namc Position

Chairm¡n, Chícf Execurivc Officer ¿nd Di¡ecro¡
Vicc Chairman and Chiel Financíal Olficer
Exccurivb Vicc Presidenr, Chief Legal OUìccr

Sccrctary
P¡csidcnt. Outdoor Producrs
hesident, Indoor products
Vicc hesidcnt. Trcasurcr
Vicc Prcsidcn¡. Logistics and Informa¡ion Sysrems
Vice Presidcnr, Procuremenr and Sourcing
Vicc Preiidenr. Manufacluring

Da-vid C. F4nnin....................

Frank J. Feraco.
Lce B. Griffi rh...,..........,.,.....,...
Ronald R. Richrcr,....,.......,
Jack H. Dailcy..
George Timchal
Jud¡ E. Maudlin

Albert J' Dunlap has been chairman and chief Executive officer of the compan.v since Jul)r lg.1996' From April l99a to Dccember 1995, he was cha¡rman and chief Executive officer otscott Paper company. From l99l to 1993, Mr. Dunlap *"i ri,.'v.naging Direcror and chiefExecutive oFficer of consolidared Prcss Holdings Limiied (an Au.stralian mcdia. chernicals andagricultural operarion ).

Russell A' Kersh has been vice chairman and chief Financjal officer of rhe company since,February l' 1998, and hai been a Director of the company since r,i, uppoin,¡renr on Augusr 6,1996. He served as Execurive vice presidenr, Finance å"¿ n¿*ìr¡riåii* 
"r,h; ¿;;;;;;;;*July 2?, 1996 ro Januar¡' 199g. From June'1994 to December 1995 he was Execurir,e vicePresiden¡, Finance and Adminisrr.arion of scotr p"p";¿;d;;y:'rir. i"r;;rã"=ï'., c'r,i.,operaring officer of Adidas America r.r r.ir.ry 1993 to May 1994.

David c' Fanni¡t is Executive vice President,-chief rægat officcr and secrerary and has beenwith the company since Januaq' I994. From 1979 until iggs; t. o", . ponn., in rhe law firm ofWyart, Tarrant and Combs.

Frank J' Feracois rhe President of outdoor Products for sunbeam corporation. prior to joiningSunbeam' Mr' Feraco was President and sector Executive or xor,j.r òf., Inrernarional/ srerlingPlumbing Group' Prior.to rejoining roi,lei ðo. in April 1996, Mr. Feraio was rhe presidenr otthe Professional rool Division of óanaher corporation, a u.S. based manufacrurer of tools forihe Do-lt'Yourself' Aulomotive and gat¿*tr"¿ìorne 
Center markets for rhe Industrial Harcl*,arcmarket.

lf)
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SUNBEAM CORPORATION

Lec B. Grffiiå is the President of Indoor Products for Sunbcam Corporation. He was emplo¡,c<l
hy Sunbeam in September t996 as Vice President of Sales. L¿e was formerly Cnalrni¿tn.
Presidcnt and Chief Executive Officer of Scott Paper Umired, a publicty held Canadian conìpan).
with headquarlers in Mississauga, Onta¡io. He began his career at Scori paper in 1964 as u dal.,
Represenlative in Atlanta. after receiving his B.S. Degrec in Business and an MBA fronr Auburn
University.

Ronuld A. Richter has been Vice Presidenl, Treasurer since March 31, Ig9g, He is responsible
for the management of the Company's worldwide treasury acrivities. Mr. Richter ioineO
Sunbeam from ABN AMRO N.A, B¡nk of Chicago whcre he was Group Vice presidenu/lenior
Banker heading the insti¡ution's automotive group responsible fàr global relationship
nana8ement. Prior'to that, he rvas a Managing Director for borh Bank of America, N.A. and
Continental Bank.

Jack H. Daile¡:will have overall responsibility for all logisrics acrivities. including forecasring.
produçtion planning, warehousing. transportation, customer sen,ice and consumJr service, as
well as supervising information systems for the combined operations of Sunbeam, Coleman, First
Alert and Signature Brands' Mr. Dailey has served as Vice President, lnformarjon Syslems, for
Sunbeam since June 1997' and prior to_that position, he served as Vice president, Corporare
Purchasing and Logistics for Sunbeam from Àugust 1996. Daile¡,se¡:ved as Vicc presiden¡ of
Purchasing at Scolt Paper Conpany from 1994 ro t995 and was credired with achieying.
signilìcant savings in that posr.

George Tintchal will have.ovcra.ll responsibility for Sunbeam's procurement and global sourcin-e
aclivitics for both finished.3ouds and components. Mr. Timchal has served as V¡.. presidenr.
Purchasing, for Sunbeam sincc 199ó and previously was Director, procurement for Scott paper
Company from 1992 to t996. Prior to holding that position, George held po.sirions in
manufacruring and operation.s at ScoÛ paper Company.

Jud¡' E, Mqudlin has overall ¡e.sponsibility for worldwide manufacturing and quality control for
the cornbined operations of Sunbeam. Ms. Maudtin mosr recenrly served ai v¡i. presidenr.
Manufacruring for sunbeám corporarion sincc ocrober, lgg7. n.ruiãriiy ;;;;;-*,ri.
manufacturing expericnce included nine years at Digital Equipmenr Company in such roles as
plant managcr, division manager and manager of tradã licensini. prior ro *orÈing ar Digitat, she
was General Manager o[ the Prestolite Motor Division of Allieã Signal Corporarijn.

Cornpany Description
(continued)
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Nerv Employment Contracts 
:

As ol February l. 1998, each o.f the Çg¡nanr's Chairman and Chief Executive Oflicer. irlr.Dunlapl the vicc Chairnran and Chief Financial Officer, Mr, Kersh; and tiie Execu¡ive-Vice
Presidenr, chief Legal officer und secrerary, Mr. Fannin, entered into nèw rhree-r.eur
employnrenr conrracrs with the Company, wh¡ch include substantial .qu¡ry-g;r.j;""d;;"
incentives' These employ.m.eil contracls rep¡aced prcvious employment contracts en¡crecl into inJul¡' 1996 rhar u,ere schedulcd lo expire in July 1999.

SUNBEAM CORPORATION
Company Descriprion

(continued)
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SLINBEAM CORPORATION

Industry OvervÍew

Outdoor Cooking

TheU.S.butdoorcookingindustryhadnetrevcnuesof$800millionin lgg6andisexpecredto
cxceed $ I .0 billion in 1998. Of the total industry, gas grills represent 84% of revcnqes and 5 l% of
units, The gas grilling segment is growing atover 9%o per y€ar while charcoal grillíng is declining
at a rate oî 60/o per yeår as consumers become more diverse in what and how they grill- Ke-v

competitors within the industry include Weber, Charbroil and Sdnbeam. Weber's best-selling grill
is priced at approximately $499, Charbroil and Sunbeam sell grills primarily bclow $350. The
average grill sells for $ 140 but the fastest selling segment is the $379-and-up segment as increased
dísposable incomé translates ínto upgraded purchases of household products.

Sou¡cc IMR

ihe U.S. outdoor cooking customcr base is highly concentrated rvithin the mæs mercha¡rt and
home ccnter channels. Within these channels, the top 3 customers. Wal-Mart, Sears and Home
Depot represent 55% of the market. The top t0 represent 83% of sales. Trvo¡hirds of grills are
purchæed by men with an increasing emphasis on upgraded features and acccssories,

The household penetration of grills is 84% in the U.S. lt is expccted that the average price point of
grills will rise as two significant consumer trends continue:

(i) Consumers are "moving outdoors" and making patios as sophisticated as their kitchens,
(ii) With 84% penetration, the "tradc-up" gas griller is more experienced in grilling and demands a

superior product,

Globall¡ the outdoor cooking market had 1996 rev'enues of $t.5 billion, Outside the U,S., grilling
is primarily charcoal. yet in places such as Europc and Latin America. gas grilling is becoming
ncreæingly popular.

73

$232 million

Total Sales: $800 million

Other
$568 milliqn
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S LII{B EAM CORP ORATI ONI

Industry Overview
(continued)

Kitchen Deviccs

The U.S. appliance industry had net revenue of $4.0 billion'in 1996. The industry is highly frag.
mented across 3}|. categories. with the largest category representing less than I -5% of sales. Among
the l2 principal manufacturers rvith greater than $100 million in consumcr sales, Sunbeam rvith
l8%marketshareistltelargestcompetitor Othersinclude Black&Decker,KítchenAid,Krups.
Braun and Cuisinart.

Other
$3,280 million

$720 million

Total Sales: $4.0 billion

Sourcc llr,lR

The U.S, kitchen appliance channel consists predominantl¡, of mass mcrchants (approximatel¡
50%), CNB and department stores Tlre overall industry is grorving at a pace slorver than inflation.
yet the consumer rrtill pay premiums for brand names and value added products. ln particular.
çonsumcrs pay premiums for those products which provide convenience (speed. simplicit¡ reli,
ability) or health benefits (healthy food preparation). New product development rvhich capitalizes
on those perceived benefits will likel¡¡ be key lo maintenance and growth of rnarket share and
profitability. Companies also compete b¡l adding innovative features to existing producrs and
changíng design specifications;

Global markets in Latin American and Asia represent signifìcanr growth opportunities for all com-
petitors. Europe is more highly conrpetitíve, but also reprcsents gro\vth opportunity.
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SUNBEAM CORPORATIO}{

a

Industry Overview
(continucd)

Pcrsonal Carc

The U.S. personal care industry had net revenues ol $ L5 billion in 1996. The industry has three

principal subcategories. which accounl br 50?o ol the índustry. Each sub-category has onc
dominant player: Conair in hair'dryers. Norelco in shavers. and Teledyne in shower massagers.

Othcr key conlpetitors include Sunbeam. Wahl. Revlon. and Sassoon

Clipper (Ostetg vs. Wuhl) and nrustache/beard lrimnrer categories (W¿thl vs. Nttrel<'o) are

nlost conlpetitive forlllarkel share leadership

ln hair dryers, Conair's lbcus is price. Hclen of Troy uses licensing(llct'lon and Sa,ç.rool)

and Bruun strives for innovation (r,olu¡nizer)

.;*li';+.,:,
Ë¡i'ili.'.rr.

',...1 " . rä i fl,f,¡¡Hdflî.¡.l,iq:.;¡fi4, 
- 

r-. : 
j j.

Other
$1,332 million

r¡.'i-
úunt)PCil!
$168 million

Total Sales; $t.5 b¡ltlon

Sr¡ucc': lMll

The U,S. personal care distribution channels are predominantly mass merchants. dcpartnrent
sl,ores. and drug stores,

. Açcounts place a premiurn on innovatio

. Traditionatly an attractive. high rnar-sin category l'o¡ retailers

The overall industry has grown at a 5 year annual rate of' 87c with styling. fashion. and
innovation playing a key role in the consu¡ncr purchase decision.

Clobally, only the U.S. and Europcan nlarkets arc wcll-developed. Signil'icant growth
opportunity exists for thosc ntanufaclurcrs ablc to cxpoñ personal carc innova¡ions. that meet
local necds, on a global basis.

7t
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SUNBEAM CORPORATION
Industry Overview

(continued)

Hcalth at Home

The U.S. Health at Home indus¡ry had net reyenues of $2.0 billion in 1996. Thc industry is
highl¡r fragmented with linrited brand awareness across nine categoriesì Only Sunbeam îas
breadth of product, with representation in all nine categories. including air cleaners. wafer
purifìers. humidification devices. hcating pads, scales. massagers, thermometers. dcntal products
¡ndbloodpressurenronitors. sunbeanlhas#lor#2sharein3outofgcategories.

Other key competitors u'ithin the industry include Holmes (#l in aír cleaners) and Brita (#l in.
water purifiers).

Other
S1,912 million d'ùnGã;i

$88 million

Total Sales: $2.0 billion

S(urd!. lllR

With recent consunler inleresl in healtl¡-related producls, the industry has grown af ralcs gt.calcr
than inflation ¿cross viltuafly all categories. Further. major mass ¡nerchandiscis vierv the
category as a signifìcant growth opponuniry due ro the following Lrends:

I. 767o of consumers feel they should take primary responsibility for rheir health.

2. Consumer rrusr is shifting fronr doctor to pharmacisr.

Globally, only the U.S. is well-developed. While Canada. Europc. and Japan represcnr modesr
growth opportunities, l¿tin America and most of Asia rcnrain undevcloped and reprcsenr
signifìcant growth opporruniries ro expon the "health ar home" conccpt globaily.

7ó
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The U.S' Professional Care industry (Clippers, Blades, Accessoriest had 1997 net revenues of
$175 million. The primary product within this category is the ctipper.. Key compet¡t"rJiNiti.
industry include oster" {jlz.o str.a19 in per ctippers,33ø/o Barber änd Beauiy clippers G¿ô;,;ét"
Large Animal clippers),ìMaht (t9%pet 33%o B&B) and Andis (t t%peí, ¡Ol" e¿Bl 

-ür;k.t
shares of blades tend to follow lhose of clippers (both original equipment and replac.rln, .nrnu-
facturers).

Industry Overview
(continued)

Professional Care

Sorcc: IMR

77

Distribution of Professional Carç products is concentrated in.three channels: 3g% through.Direct
Catalog, 38% through Specialty Retail and 24%o through Distributors, protessional Care consum-
ers typically value quality and service over price. The Professional Care consumer is willing to pay
a premium for a quality "tool" which will bc utitized for income generation. For this consumer,
time is money: the more heads/pets groomed, the more revcnue earned.

International markets remain partially developed. Moser (acquired by wahl) is the leader.in Euro-
pean B&8. osteP and Lister are professional care lcaders in Latin 

-nm.r¡.a.

-"ål

}itÃãit
$62 million

Total Sales: $175 million

Other
$1 13 million
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SUNBEAM CORPORATION

Industry Overview
(continued)

Outdoor Recreation and Lclsure lexctuding Outdo-or Cookingì

The U.S' Outdoor Recreation and Leisure industry had had 1997 net revenues of $3.1 bíllion.
Major categories includcd Camping Cear (Outdoor Furniture, Coolers/Jugs, Sleeping Bags, Tents,
and Outdoor Campin! Lights), Accessories, Camping Appliances (liquid/propane stovdand lan-
terns), Propane Fuel, and Liquid Fuel.

'. ,''*....,'..ÈJ

Revenues and growth rates in the major categories are as follows:
Camping Oear $2,700 million (overall growth +4-5%, with sleepíng bags +2%, air beds

+260/0, tents +l0o¿, coolers and lights +Jole)

Accessories $198 million (growth +77¡
Appliances $ll9 mitlion (growth +0%)
Fuel (,411) $86 million (grorvth +27¡
Key competitors within the Outdoor Recreation industry inctude Coleman, with 50% to Ej%
sha¡e in Accessories, Appliances, and Fuel;35% sleeping Bags (fl|),26%Tents (#l),50% in
Furniture' 24% in Coolers/Jugs, Igloo (36% CoolerVJugsl, an¿ nuOUerm aid (Zl%Càolers/Jugs¡.

Outdoor Recreation products are distributed primarily through Mæs Merchandisers and Sporting
Goods outlets.

Research indicates that consumers in the industry are searching for brands which provide durable,
reliablc products which help them fcel prepared, comforrable, ãnd safe while engaging in Outdoor
Recreation activities.

Outdoor recreation is popular on a global scale. European markets are well-developed and grorv.
ing, while developing ma¡kers ersewhere in rhe world (especially l-utin Àrtr¡.ui;;*g,;g
rapidly.

Source, IMR

78

'lr, ö3 r.1|

$3.1 billion

Other
$2.1 billion

'it.': "a -' .,

$1.0 billion

MORGAN STANLEY CONFIDENTIAL OO22257
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SLINBEAM CORPORATION

The U.S. smoke alamt industry experienced 199? net revenues of $ I l9 million. Ké! competitors
within the industry include First Alerta (727o share),Kiddc (6%o), and American il;t;;iätJ,'-

Sourcc: IMR

The industry has grou'n signifÌcantly over recent years as household penetration has risen from l0%o
in 1975 to over 9Q% in 1997. This growth hæ been fueled by a cómbination of increæed public
a\'vareness of the value.of smoke detectors and by state and local legislation requiring insøllaiion of
smoke detectors. The trend to increasingly stringent smoke detector rcquirements is continuing as
rnore governmental enlitícs adopt legislation and as legislation increasingly covers existing as w.il as
rtew homcs and mandates moie smoke detectors per residence. Further growth is.expecteã æ the ?Z
mitlion alarms which are greater than l0 y.urs oid are replaced.

Smoke alarms are sold primarily through Macs Merchants (30%) and Home Centers (28%). pur-
chæe of smoke alarms also takes place through Discount Departrnent Stores (lTyù,Ha¡dware Stores
(7%), Warehousc Clubs (57o), Grocery/Drug Stores l%ndvarious other channcis (l6Zo).

Intemationat markets are in a much earlier stage of development than the United States market, and
thç level of development varies greatly from country to country. Market penetration is greatest in the
United Kingdom and Canad4 where penetration is estimated atlTyoand 94% of houscñolds, respec-
tively' It is estimated that the penetration ratc in devctoped countries such as France, Gennany,'and
Japan is generally less than 57o. As countries adopt toug'hcr building standards and conrur., urrr-
ness of fire safery and the value of smoke detectors incieæes, usagã of smoké detcctors is certain to
increæe in developed countries within Europe and Latin America]

Industry Overview
(contin,r¡ed)

Smoke Alarms

79

$86 million

Total Sales: $119 million

Other
$33 mlllion

ai
t.t

MORGAN STANLEY CONFTDENTIAL OO22258.
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SLINBEAM CORPORATION

Industry Overview
(continued)

Ca r:bon M,onoxide Deteqtors

The. U.S. ca¡bon monoxide industry experienced consumer revenues of $90 million in 1997, Key
competitors within the industry includc First ,4ler\ (49% share), Kidde (2|%share), and Ameri-
can Sensor (9% share).

Sourcc IMR

The industry has grown significantly over recent years as household penetrat¡on has gror+n from
almosç 0% in 1993 to l"lYo in 1997. This growth has been fueled by increased public awareness of
the dangers of carbon monoxide poisoning. As awareness and promotion increase, it ¡s expected
the industry will.grow to 40+yo penctration by2000 based upon the growth experienced in thc
smoke dctector industry from 1973 to 1980,

Ca¡bon Monoxide (CO) Detectors are sold primarily through the Mass Market and Home Cenrer,
channels, with Wal-Mart, Kmart, Home Depot; and Target representing 62% of industry sales. Due
to the relative newness of the industry 73% of purchases arè first-timl purchases.

Carbon monoxide is produced by tlre incomplete combustion of fuel. Any device which bums fuel,
such as a stove, furnace, water heatçr, or fireplace, is a potential source of harmful CO gæ. Ac.
cordingly, consumer purchases of CO alaftns are more seæonal thân those of smoke detectors,
with the majority of sales occurring in winter months when consumers spend more time indoors,

Intemational markets are virtually undeveloped. As a consumer awareness of the dangers of CO
gas grows in the global marketplace, demand for the product wili most tikcly follow that of smoke
detectors (í.e. Canada and the U.K. first, followed by othcr developed countries in Europe and
Latin America).

80

': i - Í.r.1

$44 million

Total Sales: $90 million

$46 million
Other

MORGA.N STANLEY CONFIDENTTAL OO22259
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SUNBEAM CORPORATION
Financial, Projections and Assumptions

Overvien'

The financial projections are based upon a number of assumptions and estimates prepared by rhe
Company that, while presented with numerical specifìcity and consjdered reasonable b,v rhc
Company when taken as a whole, are inherently subject to signifìcant busines.s, economic.
compelitivc, regulatory and operational uncertainties, contingencies and risks, many of which are
beyond the control of the Company. The assumptíons described hcrein constirure all the' assumptions that the Company believes are significant to the Financial Projections. Ac¡u¿l
results may vary from |he financial projections.

General

The Dispositions have not bccn separated in the projections. In 1997 the Dispositions had net
revenues and EBITDA of $190 million and $12.2 million respectively and are expecred ro
generate $250-350 million in pre-tax proceeds based on preliminary projecrions. The
Dispositions are subject to the Asset Sale provisions containcd in the Facilities.

While the Company expects to derive incremental 1999 revenues of S2ó5 million from the
Revenue Opportunities, for projection purposes, only $80 miltion has been included in the 1999
revenue growth assumptions outlined below. (See Appendix B for a detaited descriprion of:
Reven ue Opponunities.)

While the Company expec¡s lotal cost savings to be approximately $253 million, to be achieved
by the middle of 1999, for projection.purposes $60.0 million of savings is assumed for l99B and
Sl50 million is assumed in the years thereafter. (See Appendix A for a derailed descriprion-of
Integration.Cost Saving.s.)

The Company expecls Implemeniation charges ro be $280 million of which Sl50 million are
cash charges in 1998. (See Appendix A for a detailed description of Implemenrarion Charges,)

lil

¡

J
MORGAN ST.ANLEY CONF IDENTIAL A022260/
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SUhIBEAM CORPORATIO}{
Financial Projections and Assumptions

(continued)

a

Income Statement;

Revenues
I¡door
I 998:

Indoor
1999 - 2004

Outdoor
1998:

Outdoor
r999 - 2004:

Appliances: Revcnues incrcase s55.4 million over l99z as intemarionul
growth more than offsets dornesric revenu€ decline as domestic retailers
sell off excess inventories

Healtl¿ ond SåJeq,: Revenues increase Sl04 miilion over 1997 as nc\\.
products and improved distribution of Firs¡ Alert producr.s increuse
sales.

PCC/Prqfessional.' Rcvcnues are projected to increase $3.5 million as
availabiliry of personal and professional clippers is improved over 1997.
Blanke¡ revenues are assumed to be flat.

Revenues for thc Indoor category increase by $88.6 million , or 6?c in
1999 over IÞ98. of rhis increase (¡)s50.õ million is derived from
incremental sales of the companyls new air and water filrrariqn
products, (ii) $45,0 million comes from incrcased international sales,
and (iii) s28.6 million is projecred ro come from 27o assumed grow-rh in '

the core lndoor businesses. 1998-1999 grorvth js reduced by $35.0
million due to non-core sKU rationalization and forecasted cannibalism
of cenain coffee-maker sKUs. From the year 2000 onwards, Indoor
revenues are projected to grow al a consl.ant 5?c per annum.

Revenue projected to decrease by $a0.3 million due ro a dectine in grill
sales and prices, partially offscr by increased sates of coleman producrs
threugh improved disrribution.

Revenues for thc ourdoor business increase by s61.0 million in rhe
1998-1999 period, amounting to a 4.5?o increase. Of rhis increase,
(i)$10.0 million is projecred to come from inçreased sales of core
sunbeam accessories to major rera¡l customers, (ii) $25.0 million is
expected to come from international growth, supportcd by larger and
more efficient distribution networks and cross-distribution inro colcman
channels, (iii) $t.0.0 miltion comes from growth of Sunbeam's
accessories using Coleman's name and disùburion channels, and
(iv) $26'0 million comes from zvo growth assumed in the core outdoor
businesses. 1998-19g9 growth is reduced by $t0.0 rnillion due ro non.
core SKU rätionalization. From the yeir 2@0 onwards, Outdoor
revenues are projected to grow at a constant 5Zo,

til

MORGAN STANLEY CONFIDENTI.A,L c^e22261
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SUNBEAM CORPORATION
Fi nanci at nroj 

1¡j3,i5"il 
o Assumpti ons

a COGS:

sc&A

I Deprecíation

I Amortizatíon:

Interest:a

Cost of goods sold is projecred at 71.3?o of sales for 199g, and below
70.0?o in the years théreafter, The projection.s assume úat one-timc
nrargin reductions thar were experienced in the first guarter of r99àoo
not recur in 1999 and thereafter. variance in coGS as a percentage of
sales is caused by depreciation and capirat expenditure assumptionrl-

:GaA assumprions for borh the Indoor and rhe outdoor caregorie.s are
identical, For both categories, totar sG&A expenses are sptit evenr),
beiween fixed expenscs and va¡iabre expenses. Fixed exþenr.r-rr.
projected to grow at sEo per annurn. Variable expenses grow at the rare
ofrevenue growth.

Planr. propeny and equipment is depreciated over irs usefur rife, *,hich
ranges from l5 to 40 years. The absoture tever of depreciarion i, orir,."
primaril¡' by Capital Expenditures

G.oodwill resulting from the company's acguisirion of coreman,
signature Brands and Firsr Arert is amortized- over 40 years, F;;,
associated with the Acquisitions, including financing fees, a¡e amortrized
over rhe life of the issues, The company's trademarks are amortized
over 25 ¡'ears.

Interesl expensc on thc Revorving credir facility and the Term Loan Ais calculated ar rhe rate or ?.9g% (L+2.25vo) pL, 
"nnu,n 

r", rpsl""o
7.48Vc thereafter. lnterest on the Term l¡an È is calculqted ar the ra¡e
or 8.23vc (L+2.50vo) pcr annum for r 99g and 7 .73vo thereafter. LIBORis assumed rc be 5.?3vo. Actuar inrerest rares for thç Facilities wilr
depend on acrual LIBOR and leverage.

The nominal tax rate is assumed aL3SVo.

Dividends are assumed at the cunent rate of I cent per share per quaner.

a

a

Taxes:

Dívì.dends:

8l

MORGAN STANLEY GONFIDENTIAL 00222F2
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SUNBEAM CO
Financial Projection

(contin

RPORATIONI
s and Assumptions
ued)

Balance Sheet:

. Invs¡¡py,;

a Capítal
ExpendÍtures:

Accounts
Receívable:

11"^1",gty lurnovcr, which was 3.0x in 1997..ree8, 3'2x ror reeb and 3.3x r* ;0óö, ;;;':Ë:iiåii,i í;'i"ilirhereafrer. The improver"nr in i;;";;"rr rhe t997_2000 påriodcornes from irnproved inventory ørr""oi"!."
Cap-iral expenditurcs which were $95.0 millio
!: q, *,rriiã"-i"" r s?g, $ ¡ 2t ;u;;;ï;ï;;,,#J,;îJ;ff:i ;;2000' increasing bv s¡s¡ mir¡iåî'iãr ;;r; rhereafrer. Mainrcnancecapirar expendirures are projecred io uá-lppro*imatery 60vo oî theannual projected expendirures-, *¡,¡r 

" 

-,¡.-turåce 
is driven bj, i ncreasedtnvestment in new products, technotogi", unA gro*ff,,

Days Oursranding. which yT.89.7 days in I997,.is projecred ¡o be g3.0in 1998,82.0 in l999.and.Bt,' in t000. ïí. ,n.r."r, in t998 Davsourstanding is assumedro 
"rñ;;;;ñìn,"gä,ion and coordinarion árthe four financiat svstems currently ¡" "rî at Sunbeam, Coleman,

ilT::,H,:Ji:iï äfu:' 
;;' Ãi"n 

"'' 

oii,"'ðu,,,"n ai ng returns r o i rs

Days Payable, which was 4a.l.in 1997. increases ro 4g.O in l99g and

::ü Ë 'i"tri:i n ff:[î:,,i*:'"" ,ç *::, : 
j:"i" 

i i.s;;; e 
J å;

of.payment terms w¡rh sunuerrn;;oo*;" 'rwrr IDprov€d negotiation

a

Accounts
Payable:

t{4

MORGAN STANLEY CONFXDENTIAL cc.222g,9
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I
L: SUNI] CORPORATION

ources & Uses
Ba.se Financing Case

Total Synergies of $150.0 MM
3
o
7
o
z
(n

{
Þz
t-
m

o
o
z
1t
H
o
m
z
{
H
Þ
t-

o
o
N
N
N
o
Þ

Sources & Uses

Câ5h

Rc$lvd
Tcrm t¡rn A
Tcrm t¡u B
7øo Coup. Soh, Cmv.
F4uity

Totd

Amunt Vo

s6J O.Ze
79.0 17.7*

J.f0.0 o.of'
?-50.o 0.0ç
7ft0 25.9r^
756.7 29.2%

_!4e?¿ __l9o.0!-

Pur. F4uity 
_

OF¡ql (Prcdst/Us€i
R¿L 

^cq. 
frchr

Tm¡.lis
Mlrc. frc¡

4t.8f¡.
0.9ñ

11.4%
t.7%
o.5

Rcf. Su¡hc¡m Dcbr . ll lJ l0.trá

Tot¡l S2.892.f tO0-0*

¡t:0f1.¡
24.t

1.28.1.9

49,2
ItJ

æ
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SUNBEAM. CORPORATION
Credit Statistic Analysis

Base Financing Case
(t MM)

3.0(¡

z

=o
x
o
z
o
{
Þzr
ÍÍ

o
o
z
'n
Hg
m
z
{
H
Þr
o
o
N
N
N
o
o

Credit Slatlstlcs (t)
Cash Intcrest Etpcttsc
EBlTDMnrcrcsr
(EB ITDA-C:rpEx y¡ntcrcs(

Total lnercst E.rpcnsc

EBlTDMntcrcsr
(EB tTDÀ-CapEr /lntcresr

Total Fked Chargu
EB fTDAÆircd' Chargcs {2)

lzvcrage
Sc¡ior Dcbt / EBITDÂ
TOIII DCbI / EBITD,{
Scnior Dcbr / Book Cap. (3)
Toral Þebr / Book Cap.

Cumulativc Frcc Cash Flow bef. Mand. Dcbt Retirc
% of Scnior Debt Oulstanding:

3.70 x

2.88

4.10 r
3.21

7.00 r
5.6(r

10.18 x

8.t I

2.40
6.20 x

4.91

2;18 x

2.t6
4.E4 x

3.9 t
11.32 r
6.57

12.37 x
9.69

Pro Forma Crcdit
t997

100.0%
$81.4

94.lEo

t999

s423.6
69.45o

17.20 x

t 3.57

0.56 r
t.84

t2.t%
40.896

49.86 x

39.05

S l:408.5
0.096

2004

N.M. x

N.M-

N.M. ¡
N.M.

52, I 58. I

0.0%

822.78 x
637. r3

822.78 ¡
ó17. I I

1.33 r 1.78 x t.6i x l.3l ¡ l.l9 x t.46 x t.5S r t.58 ¡

1.40 ¡
5.r6

4t.o%
62.2qo

L98 x
4.69

4O.67o

64.1c/o

1.64 r
2.96

31.4'/o
56.8Eø

0.O5 x
0.05
t.3%
r.l%

0.00 r
0.00

0.0%
0.0%

Q.00 +
0.00

0.o%
O.07a

1.09 r
2-40

22.41"
49.lSo

$?25-3
47.6%

f r.053.7
23.EcÍî

$ r.77 t.6
0.0'7o

Notcs: ( I ) PF 1997 and I 998 includc $60MM in prc-rax syncrgie.s; ¡ssumc $ l50MM rhcfc¡ficr.
(2) Frcd charges defincd as tfic sum of Prc-tax intcrcstcrpcnsc. schedulcrl princípal amoriz¡rion. cash divi<Jcnds. taxcs an<t capiral erpcnctiturcs.(3) lRBs and Colcm¡n forcign dcbr includcd in scnior rlcht calcutation.
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SUNBEAM CORPORATION
Pro Forma Combined Cash FIow Statements
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SUNBEAM CORPORATION
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SUNBEAM CORPORATION
Appendix A

Integration Cost Saving Detail

Cost Savings Summary

The Cornpany, in consultation with Coopers and Lybrand, has completed a comprehensive
Integration analysis with s253 million in Integration iosr savings generated froa thc ro¡looling
categories:

Savlngs
Savlnss Ce ($ in millions)

Procurcmcnt
Sunbcam Sourcing Srraregy( 

¡'

Staff Rcduction
Facility Rarionalizàrion
Cont¡ollable Expenses
Transponation
Markcring and Salcs Expenses
\,Vorking Capital Reducríon
lnformation Technology

Tot¡l Cost Savlngs

s6ó
52
50
32

24

il
8
't

3

(t) An¡Jysi¡ complclcd Priol ro thc Acquisitioos. mr includcd in coopcrs and Lybnnd rcpon.

Implementation Charges

one'tiine implementation 
.charges associated with the Integration and sourcing strategy areexpected to.t9!.l."pproximately $280.5 million pre-tax, including pre-rax cash cosrs ofapproximately $150. I million.

2ú Ou¡rtcr 3d Quarter 4¡¡ Total
Non.

Cash cesh
Non.

Cash cash

-

Nqn.
Cssh c¡sh

Non-
Cash cash Comblned

Goodwillrr)
Opcrations
Restructuring

Total

$83.s
2.5

44.4

il¡rL{

s88.0
39J
22.6

il50-l

st7t.5
42.0
6?.0

i180-5

s ts.0
9.t
0.q

$25.1

$32.0
t5.t
t2.7

s59.r

$4 t.0
t5.3
9.0

$65J

s-
JL

$83J¡

s_.__:

2.5
44.1

sxr0.4

( I ) Includcs sevcrancc. rcase buyours, crosurc of ficilitics, cnvironmcnrar crcanup, ctc,

95.t:lt
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SUNBEAM CORPORATION
Appendix A

Integration Cost Saving Detail
(continued)

Procurement Cosl Reduction

Annual 5663 million procurement spending is expccted to bc reduced by approximately 107c.

saving 566 million per annum.

Base Spend Savings
($ ln rnillions)Purchase Caleeorì' (s ln milllons)

R¡w Matcrials & Componcnts

Sourccd Goods

Capirol Equipmcnt

l.{aintcnance. Repair, Opcrations (MRO}

Tol¿l

5354

273

2t

l5

@

534

21 ¡

3

a¿
$6ó

a

Raw material,. components and major commodity categories spending can bc reduced by
implementing the following:

Centralize purchasiirg, consotidate fragmented vendor base, rationalize vendor population to
concentrate buying power and leverage vendors

Establish prefened vendor ugr"rrírn,, to drive cost reduct¡on, quality, shared R&D, supply
reliability, performance metrics with penalties and efficiency

Institute commodity bid process with target pricing þrogram for savings

Use Total Cost of Ownership C'TCO") anatyses to identify key co5t drivers and maximize
savings optioni within cost components

Migrate quatified suppliers towards vendor certification ro etiminate inspectien cost
overheads

Drive standa¡dization of materialVparts for leveraging of common items; reduce material cos¡
through specification revisions of item content

Implement monetary penalties for vendor performance failure. rcject material and
consequenlial downtime

Manage upsl,ream raw material suppliers for ,component vendors to facilitate fìnished
component cost reduction

9()

a

a

a

a

a

a
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SUNBEAM CORPORATIONI
Appendix A

. Integrarion Cost Saving Detail
(conrinued)

sourced goods spending is expecred to be reduced by imprementing the foilowing: i :

¡ Eliminate foreign agenl commission structure (3-5vo) by shifring from rrade.orponi.r,o
direcr facrory relationships

' E'stablish and ímprove. product specilrcations to hold vendor accountable for quality and ro
. 

facititate Design For Manufactutãbiriry and Assembit .;;rl;;r;,i-*s
Implement well defined vendor agreements.to'gnforce performance accountabiliry and to shiftvendor caused expediting costs to-vendors

' Establish blanket contracls u'ith preferred su.ppliers to reduce supplier prerniums built in forlack of advànce raw material buying possibiliiies -- --rr -

' Implement pre-shipmenr inspection overseas to reduce logistics cos¡.ç on rejecr productI Institute professional-negotiating and procurement pract¡ces to restructure- and renegotiateinformal, unsrructured supply relãtionships

' Reduce cosr and read-rimes by cont.oilingfimiting frequency of change orders

Sunbeam Sourcing Strategy

currently' 7Qvo of sunbeam products sold to u,s. retailers are manufactured a( the cornpany,sown facilities in North America. Howçve¡, th. c;;p;;;;c;;ì;;;urce approxim atery 50c/cof pans and/or products from third panies in orde¡,o t ãu.."."pioi-¡n".r,r.nr in plants'cost ofgood's sold' sunbeam expec.s incrimental annual .*t *uing",'oi"pir"ìi.","ry $52 million perannum from closing two factories in Mexico 
_(which ñuu. 2,g00 emproyees) and fromoutsourcing production ofcenain components and finished gooa, ,oi.r, expensive spccialized orinternatjonal producers.

-¡
97
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SUNBEAM CORPORATIO}{
Appendix A

Integration Cost Saving Detail
(continued)

Staff Reductions

Total number of positions will be reduced by 6,aT. consisting ol 1,293 through sale of
businesses, 2,330 by rationalization and outsourcing and 2,800 from the Mexicun factorr'
closings.

Positions

Sunbeam before I\lexico Closings

lr'lexico Closings

Sunbeam after Mexlco Closings

Toral Acqrrisitions

Total Combined

Business Sales:

Spas

ComprcssorS

Eastpak

Totâl Afler Busíness Sales' 
R¡¡ionali¿ation and OutsourÇing:

Facility and Staff Rationalization

Outsourcing

Totol Rationalization and Outsourcing (detailcd below)

Total Afier lntegratlon

t,937

2.800

5,137

7.981

r3,¡24

t40

2t3

940
I t,83 r

t.227

t.r03

?J30

-9lor

9N
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SUNBEAM CORPORATION
Appendix A

Integration Cost Saving Detail
(conrinued)

Es¡imated annual labor cost .savings of $50 million is expecred ro be achieved from the 2,1.10
positions eliminated through Rationalization and Outsourcing categories as follows:

Number of Positions

Functional Area
Bas,e line
13At9E)

9r0

r.0ó4

916

I t.74 I

l4-úu

Ratlonalize Oútsource Pro Forma Reduction
Savlngs

($ Tillions)
$9.3

2t.4

9,0

¡ t.3

s49,t

Markcting & Sales

Admin & Suppon

Opcrations . Salar¡'

.Operations - Hourly

Total

l5l

219

t85

67,2

I22Z 1J03

ó6 I

n5
667

r0.r9q

u;t01

249

289

24g

1.543

2Jt0

98

70

u
871

I
.¡

Consolidate management and clerical staff through facility rationalizarion and inregration of
overhead functions throughour the four entities.

. Eliminare redundant corporale functions and integrate overhead funcrions

- Finance & Accounting

Procuremenl

- Informarion Sysrems

- Legal and Risk Managemenr

. combine and restructure business operations into a one company approach

Marketing

Sales.

Customer Service

- Consumer service

- Design engineering

lnternational

1)t)
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SUNIBEAM CORPORATIONI
Appendix A

Integration Cost Saving Detail
(continued).

Facility Rationalization

Annual savings of S32 nrillion can be achieved by rationalizing Sunbeam, Coleman. Signarure
Brands and Firsr Alerr facilities..

Facility Consolldation
Savings

($ in millions)

Hcadquarrers

Manulãcruring

Disrriburion

Sales Officcs

Total Fac¡lity Consolidation Savings

sr2

Facility Reductions
Current
Fscilities Sell Outsource Close Reduction

r0
28

35
l?
35

¡¿g

2

4

4

$32

The 120 facilities under the new Sunbeam umbrella will be reduced by 72 faciliries to 4grafrerselling, outsourcing, and closing.

Facility Tvoe

Hcadquancrs
Manufacturing
Distribution

Owncd/Leased Faciliries
Third Parry Facilirics

Sales Officcs
Facility Tolal

Remainlng
Faclllries

7

7

I

4

3

=å

I

t5

ó
8

t!
E!

I
1.3

29
4

J¿
1¿

I
2

26
4

E.
É¿

I f)0
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SUNBEAM CORPORATION
Appendix A

Integration Cost Saving Detail
(continued)

Facility Rationalization . Hcadquartcrs

The currenl ten headguarters witt be consolidated ¡nto one worllw¡de headquarrers in BocaRaton wirh expected savings of $ I 2 million per annum.

. Delray, FL

. Wichita, KS

. Wichita, KS

'New York, NY
. Omaha, NE
. Lowell, MA
. Brussels, Belgium
. Cleveland, OH
. Aurora, lL
. Bridgeview, lL

Sunbeam
Coleman Corp.
Coleman Outdoor
Coleman Corp.
Powermale
Eastpak''
Goleman Europe
Signature Brands
First Alert
Health.O-Meter

I

ï

Total 360,000 square feet

t0t

Boca Raton
Total 123,000 square feet
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SUI.{BEAM CORPORATION
Appendix A

Integration Cost Saving Detail
' (continued)

Facility Rationalization - Manufacturing Plants

The current 28 ptants will be consolidated into l5 focused plants, achieving expected savings of
$12 million per annum.

Sunbeam Facilitìes

First Alert Facilities

Erands Facilities

Coleman Facilltles

c - Consolidat¡on
o - Outsourcino

[J - unoercontinuing review

The remaining plants will be organized to produce exclusively Indoor or Ouldoor products.

t02

o

o
Acuna ' Appliances
Mexico City - Applianceb
Waynesboro - Blankels
Neosho - GrilllScales
McMinville - Clippers
Hattiesburg - Appl¡ances

Matamoros - Appliances
Venezuela - Appliances

@t

r'o'
r'o
JO
¿c

Ø

Chandlei - Spas

Springlield - Cønpressors
Puerto Rlce 1 'EastPak
PuertoRicè2-EastPak
Maize - Machine Shop

Pocola - Furn¡ture

Costa Rica - lu¡niture/mantles

Cedar City - Sleeping Baç
Lyon - ApplianceJFilling
Wichita - Appliances

New Braunlels {oolets
Lake City - Sleeping Bags

Maize - Cylinders

Keamey - Generators

SVB, ltaly - Barbecue Grills

n

Aurora - Fíre Extinguisher
Juarêz fl - Deteclors
Juarez #2 - Vacant

/o

/c

I?!!!r:l

Cleveland - Mr. Coflee
Bridgeview. Scales

/o
@¡

MORGAN STANLEY CONFIDENTXAL OO222A1
16dv-001380



SUNBEAM CORPORATION

IJ

Appendix A'
Integration Cost Saving De{ail

(continued)

Facilit¡' Rationalization - Dlstributlon Network t
Rationalize 4? warehouse and disuibution faciliries ro the foltowing l4 facitities with expecred
savings of $4 million per annu.m:.

r Seven domestic warehouses

- Eastern US distribution center
onra¡io, cA - western us distribution cenrer (3rd party Leased faciliry)

- Miami, FL - South American distribution (3pL facillty)
- Lake Ciry, SC - Sleeping Bags

- 'McMinnvitle 
, TN - Non,retait Clippers disrribution

- El Paso, TX - Juarez Maquiltadora warehouse
- Brownsville, TX - Matamoros Maquilladora wa¡ehouse

. Seven international warehouses

- Benelux - mainland Europe dist¡ibution (3pL faciliry)
- Bristol, UK
- Onta¡is, Canada (3PL facility)
- Mexico City, Mexico (3PL faciliry)
- Kowloon. Hong Kong (3PL facility)
- Australia (3PL faciliry)
- Brazil (3PL facility)

. ln addirion, plant-direct disrribution will also occur at the following locarions
- Neosho, MO planr - Grills
- Waynesboro, MS ptant - blankets
- New Braunfels, TX planr - Thermal coolers (facility expansion)

Bridgeview, IL planr - non rerail scales
- Barquisimenro, Venezuela - hôusehold appliances

I ()l
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SUNBEAM CORPORATION
Appendix A

Integration Cost Saving Detail
(continued)

Facility Rationalization . Sales Oflices

Rationalize 35 sales offices to the following l8 with expected annuai savings of $4 mi¡ion:
Current Locatlon Conti Locations

Coleman L Wichira, KS
2. Onta¡io, CD
3, Bentonville, AR
4. Omaha
5, Austria
6. Breta, Belgium
7. Brussels HQ
8. Holland
9. Italy
10. Czech Republic
I l. Paris
12. Frankfurt

(

13. Portugal
14. Spain
15. Switzerìand
16. London
I7. Tokyo
18. Australia
19, Dubai
20. Brazil
21. Latin America, (Mjami)

22. Aurora,IL
23. Ontario, CD
24. Sydney
25. London

26. Cleveland
27. Chicago

28. Delray
29. Onta¡io, CD
30. Milton Keynes, UK
31. Latin America, (Miami)
32. Hong Kong
33. Edo de Mexico
34. Caracas, Venezuela
35. Manila, Philippines

First Alert

Sígnature
Brands

Sunbeam

l. Bentonville, AR

2. Brussels HQ, Benelux Cluster

3. Italy

4. Paris Cluster
5. Germany, Switzerland, Austria, Czech

Rep Cluster
6. Spain, Portugaì Clusrer

7, U.K. Cluster
8. Tokyo
9. Australia
10. Dubai
I LBrazil

l2.Delray HQ
13. Onta¡io, CD

l4.Larin America HQ
15. Asia Pacifìc HQ
16. Edo de Mexico
I 7. Caracas
18. SE Asia Cluster

lû4
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SUNBEAM CORPORATIONI
Appendix A

Integration Cost Saving Detail
. (crrntinued)

Controllable Expense Reduction

Annual $107 million controtlable expenses expecred to be reduccd by approximately l2%,
saving approximarely S24 million per annum.

tlr
Þât'tng5

($ in míllions)
Basellne

cåteEor-y ($ in millions
Training. Subscriprion and Employec Expenscs
Travel and Entcrtãinment
Professional/Outsidc Serviccs
TelcphoncÆosragc
Productíon/Offi cc Supplies
Rent, Lease and Main¡enance
Public Rclarions
Utiliries
lnsurance
Othcr

Total

10,8
r3, I

20.ó
7.0
9.8

23.ó
0.9
8.t
5.4
7.1

TJTUJ
( I ) 5!6 million flciliry ælated cr¡rcnse savingl uc includcd ¡n thc frciliry rariondiarion svin¡s,

The proposcd controllable expense reductions are exp€cred ro be achieved by implementing the
following:

' Eliminate rnost of controltable expenses associated wirh the facilities proposed to be closed
with minimal offsers experienced ior plant inregration to existiirg ofrr"tions

' Reduce people-reJated exPenses in proportion to rhe headcount reduction (Telecorn, Ofl'ice
Supplies, Travel, Gifrs, Awards, Training, Recruiting Relocarion) .

' Institure aggressive spending policies, controls and budget mechanisms

' L¿verage existing Sunbeam contracts and outsourcing arrangcments to eliminates the highly
localized, fragmented spending

' Capitalize on additional spending volume to renegoriare exisring Sunbeam contract rates and
agreements

s 5 6.9
5.1
3.0
?.2
t.8
r.0
0,8
0.8
0.4

t05
-$!

*é
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SU}IBEAM CORPORATION
Appendix A

Integration Cost Saving Detail
(continued)

Transportation

Annual $60 million transponation expense a rhe Acquisitions are expected to be reduced bv
approximately llVc saving $6.8 'mitlion per annum, with an addirional annual S4,2 million
savings from current Sunbeam costs, .

Savlnes ($ in milllons)

Tr¡nsporlation Acquisitlons

s r.0

2.4

0.7

0.7

_¿o

sf^8

Sunbeam Total

Occan containcr frcight

Ovcr-thc.road Less than Truckload (LTL) frcighr

Ovcr-thc-road Truckload (TL) frcighr

Small parcel shipmcnt (UPS/RPS)

Reconfiguration of the distribution nerworkll'

Tolal

annum.

1.0

0.3

0.t

_Lg

w

$t.0

3'4

1.0

0.8

Lg
s¡lg

trnbound/outbound transportation expense are expected to be reduced by a total ofSl I million per

a Ocean container freight
- Use inbound freigirt to leverage cxpgrr shipment rarcs
- Use independent carriers instead ofcartel ca¡ricrs
Over-the-road Less tha-n l'n¡ckload (LTL) freighr
- Consolidation of most acquired tirm's pioãucr into Sunbeam appliance DCs will generarç

more econemical ship sizes

- [,oad center planning for consolidation of inbound shipmenrs
Over-the-road Truckload (IL) freighr
- lmprovcd negor¡ating lcverage on inbound and outbound freight
- Procurement group takes ovcr freight contract negotiation
Small parcel shipments (UpS/RpS)
- Improve discounts on signature Brands and First Alert shipmenrs (15-2570)
Savings due ro re-configuration of the distribution network
- Consolidale eâstem US distribution center (dependenr of relocation from Hattiesburg ro

morc central location)
- European dist¡ibution center consolidation

a

a

a

il) Assumss ¡ rcloc¡tion of thr..E¡¡tcm US consolid¡tion distribution Foint fronr Hlnrcrhurg ro ¡ f¡cilirr in thrlndiuty'Ohlcr/Kcntuc\y orcr

I0ô
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SUNBEAM CORPORATION
Appendix A

integration Cost Saving Detail
(continued)

Marketing & Sales Cost Reduction

Marketing and sales exPenses. national advertising, Co-op advertising and are cxpecrert ro yield
annual 58.2 million in savings,

Savings Initiatives Savinss ($ tn mll lions)

Commission Savings (already achicved) S3.0
Advcnising/Promotion Working $'s 4.s
Fiicd Sales/Þ'tarketing Expcnses O.?Total l!¿
Sunbeam is moving to convert the .current broker/manufacturer rep ,structúre to direcr salesr
consolidation to date has achieved $3 million in commission savings.

r Strategic accounrs sbould only be served by direct sales personnet
. Brokers and reps will be consolidated ro leverage scatc which will:

- capturc increased share of broker/rep attention on Sunbeam's brands
- Reduce overall average commission rates and total comrnission cxpense (S3 miltion

savings to date)

- Improve leverage with the customers

' Conversion to d¡rect sales needs to bc managed so thar the best dircct sales personnel can be
recruited, hired and trained

Working Capital Reduction

Reduce base inventory of 5325 nrillion(r) of acguired ent¡ties by 56ó million for expected annual
savings of $6.6 million.

Inventory Reduction Action Plan
lnvcntory Reduction Annual Savlngs

($ in millions ($ ln mllllons)
Rcducc Obsolcrc lnventory

Rcducc Excess lnvç¡¡q¡y w/SKU Rationali¿ation
Foiecasring and Schcduling lmprqvcmenr

Eliminarc Redundanr Storage Locarions in Europe (DC
' Rationalization)

Tolal

$24

?r

t0

s2.4
1t

r.0

IJ
$ÉÁ

l-l
fÁ6

I l) Excluding ùt,¡tpuk"', contprcssors and,spas,

I ()7
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SUNBEAM CORPORATIONI
Appendix B

Revenue Opportunities

Marketing & Sales Sypergies 
¡

Sunbearn believes it has the potential to drive $265 million in topline growrb during 1999 in rhe
sales, marketing and international areas by focusing on key cusl,ùmers and leveraging resources
to grow the Power Brands.

r Leverage scale and breadth of the domestic business lo drive sales synergy ar the customer
level and marketing synergy through new products

. Build sales international s¡'nergy by leveráging the producr and distribution strength of
established Power Brands

Initiatives Required

Incremental
t999 Revenucs
(S in millionsl

Sales Mandgement

a

Ordci fill improvcd

Telesales levç¡6gs

Customcr tcam category managcment lcvcragc

New Producr initiatives

Domcstic opponunities

Currenl producs to ncw geographies

s32

t0

75

4O

t00

l:65

Nev'Products

Distríbution

Tot¡l

a I0r,
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SUhIBEAM CORPORATION
Appendix B

Revenue Opportunities
(continued)

sunbeam exPects ¡o generate an incremenral $50 million in lggg sales revenue with increasedreplenishment efficiency, new telesales initiatives and improveJ 
".,.gory 

managemenI arstrategic accounts.

lncrement¡l 1999
RevenuesOpoortunllv

O)¡de r Fill I mprovenents

Catego4' Management

Telesal es

Total

Inltl¡tives Required l$ ln milllons)

. Improve ordcr fill ratcs from j9 w 9e% fo¡ thc top 20
,. accounts
. Improve order Íill rates in rema¡ning accounßo Rccaprure Wal.Man voluime wíth improvcd dist¡iburion

. Increase the use of câtegory managcment best pracrices
with sùaregic accoun(s ro yielJ conscrvarivcly tZo
improvements in salcs ¡cvcnuc

. Expand ¡o accounrs with sal¿s of5250,000

5r3

t0
9

l0

I

$s0

Il0
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SUNBEAM CORPORATION
Appendix B

.Revenue Opportuni ties
. (continued) t

The company exPects new product initiarives ro contribute approximarely s75 million in revenueby 1999.

Brand

Incrementat 1999
Reyenues

Nerl Product lnl tiatlve (Sinm llllons)
Sunbean{Ager Prcmium applíance linc with value-added fearurcs to

compctc in higher pricc-point segmçnts
l. Oscillaring blcndcr
2. hemium mixcr
3. Safcty can opcncr
4. Pressurc coöker (clcctric)
Premium microwave (Larin Amcrica) . levcrage rhe
Osl¿ro brand
Gonven¡ional.stovc top pressurc cookcr (Larin America¡
- replaces business los¡ ¡o manufacturer failurc

Soft coolcr linc capturcs fastcst growing scgment in
lhcrmal

Valuc addcd fcarures and new producr innovationsl. Wirclessinrcrconnect
2. lO-ycar bauery lifc smokc dctccror
3. Combinarion CO/Smoke dercclor

Enhanced fearu¡cs/ncw producrs

a

sr0

r3

3

ló
Coleman

Fir¡¡.\l¿7¡

ilr. Cofee

Total

30

3

s75Ì.....'.'......-

ilt
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SU}{BEAM CORPORATION
Appendix B

Revenue Opportunities
(continued)

New domestic distribution opportunitics arc expecred to drive 1999 growth by $40 million.

lncremonþt
1999 Revenues

Opportunit_v

First Alerrs

st3
G ril I mas t e rc Ac c e s s o ri e s

c-olem¿no ponabre-Meat Rcbrand osrcro mcat grindcr and rarget huntcrs in sporringGrindcr Coods channcl

First Alert COs/Smoke Dctector Lcve¡¿gu Home Dcpot

Total

I t2

Inltiótlves Requlred ($ ln mlllions)

H eahh.O. M et e rÊ H eat ing Pads

Lcverage Signaturc Brand's Food & Drug channcl irrcngth. Eipand disr¡ibution to 6590 ACV

Capture Grillma¡r¿ro'acccssorics busincss nol covcrcd ¡n
Coleman licensing agrccmcnt

Distribure Hcohh-o-Metcra rherapcutic in Coleman Sporting
Goods channel

¡0

l0

5

s40
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SUNBEAM CORPORATION
Appendix B

Revenue Opportunities
(continued)

with colemant.s di.stribution 'strengths in Europe and the Asia./pacifìc region, and sunbeam,sdistribution strength in Latin America, Sunbeam expects ro increase 1999 international revenucsby Sl00 million,

I nternationel Inltiatlves Required

lncrcmental 1999
Rcvcnues

($ in mlllionsl

Latin Ameríca Colenan Han! Cootl.c

Colenuu Sqli ìoods

Colenan Thcrnul

Ger¡e rator.r

Ilr. Cof/ee

AirlHater

Leverage Sunbc¿m diitribution wirh sales
focus

Fix.disrriburion in Argentina./salcs push
Chilc

l,¿vcrage devetoping markct for hard sitJe
.thcrmal boxcs

lncrcasc current disrribu¡ion

Introducc and position Mexico/ Vencz,uel¿,/
Columbia opporrunisrical l¡.

Launch in key markcrs

Launch in key markers

Gain marker sharc from philipV
Mou I inex./local brands

Opporrunisric disrriburion

Sll

.s

5

tl

5

8

?

$45
%

4

Sunbean Brantled Xìtclrcn
Applicures

Grills

Total Latin Amerlc¡

I t.l
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SUNBEAM CORPORATION

iI

I
¿

i

lnternational
(Europe)

Appendix B
Revenue Opportunities

(continued)

lnitlatives Required

lncremcntal l9t¡9
Revenues

($ in milllonsr '

Europc

AsialPpcific

Sunbcanl Blankets

Retail Clippers

Sunbcam Applianccs

Air/1ilater

Coleman Leisure

Total Europe

Blankets

Clippers

Ostcr Appliances

Total Asia

Total lnternational

.þvcragc Coloman dis¡riburion

Lcvcrage gro\¡/th of prqfcssional clippcr busincs.s

Sccurc opportunis¡ic distriburion

Leverage Colcman distriburion

Levcrage Colcman distriburion in soft goods line

Leveragc Japan distribution and build China business

Capturc Japary'Ausrrally'l.l, Tealand

Leverage Coleman sales forcc in Australia

sl0

l
.¡

'l

,,1

s34

t2

5

J

' $2t

$100

il{
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among

S LINBEAI\4 CORP 0RATTON

CAIvÍPER ACQIISITION CORP.

TIIE COLEIVÍAN COMpAlry, fNC.

Dated as of

February 27, lggï
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ACREqMENT AND qLAN OF ÀpRcER

AGREEMENT AND pLAl.¡ o-F MERGER (this "AE""r,",n!,), dared as of
Febrr:ary 2'1,1998, among SLJ'AIBEAM coRpoR.4,roN, a DelaËe coõradon (.,Laser,,),
CAMPER AcQulslnoljo¡I'1"yæg), a Dela¡vare corporation an¿ a *ffio*¡c¿
subsidiary of Lascr, and rHE coLEt\44J.I coMpAl.iy, NC., a De-laware *rpo*¡oi i,¡,"Company").

V/HEREAS, the Boards of Dircctors of Læer, Mcrger Sub and the Compan)¡
deem it advisable and in the best intørcns of their respectiv&stockñotdcrs ,b", Md;;íuU ,.rg.wirh and'into tbe company (the "comp¡ly Mergq'), and such Boards of Directorihavc
approved the Company Merger, upon the terms an¿ subject o thc conditio* r., ørr¡îercin; u¡d

WHEREAS, as a condition to thc col¡gr M.rge", a newry formed, who[y
owned subsidiary of Lascr will merge wÍtb a¡d into CLN Holdings Inc. (..Holdiog¡) *ith'
Holdings continuing as tl¡e s¡¡n¡iving corporation and a wholly 

"*".¿ 
ru-UäãEäf í..., f,¡,"llgldin€l Mergg") punuant to aa Agreemcnt a¡d plan of Mcrger (the ,.Holdincs M.rec"'

Ageemçnl'), d¿æd as of ùc datc hereo{ arnong l¿æer, Las€rerquisitiooffir"
corporation and a wholly owned subsidiary of Lascr, colcman @arcnt) Holai¡is Inc., a
Delaware corporation ("$¡cn!&ldinË'), and Holdings; urd

WHEREAS, the Boa¡d of Directors of thc Compan), hås approved the Holdings
Merger solely for purposes of rendering Section 203 of the OOCL inapplicablc to the
ransacrions contemplated hereby; and

WHEREAS, Laser, Mcrger sub urd tlre company dcsire to make certain
¡epresentations, warranties, covepznts "¡d agreements in connection with thc Company Merger
and also to prescribe cerrain conditions to the Company Mcrger. .- 

--'--¿ -'--'

NOw, THEREFORE, i¡ consideratiou of thc forcgoing and the rcspective
representatioru, warrar¡tics, covenants and agrecmcnts set fortb hcrcia the parties ir."r,o agrce ¡¡;
follows:

ARTICTE I

DEFIMNONS

Scgtion l.-t B4qfq, As rrsed in this Agrecmcag rhc following ærms sball
have the following mcanings,'thc dcfinitions.to bc appticabli to both the singular ai¿ plur"l
forms of each tcrm dcfi¡red to the extcnt that such for¡ns of such tenns are r¡scd in rh¡s
Agreement.

'AS!i4¡9" shall mcarç as to any Penon (as hcrei¡afrcr dcfincd), ur¡r other pcrsou
rvhich dirccrly ffirry, is in coneol of.is coDtrol¡cd by, or is ¡¡ndø common conuol wit!,
such Person. The term "conEol" (includiug, wíth conelative'meanings, the teras "aonoort.a Uy"
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and "under common conbol Mü'), as applied to any person, mea¡s the posscssion, direct orindirect' of tbc powø to di¡ect or cau¡ie the direction of the management urd policies of suchPerson, whether througir thc or+nership of voting secr¡¡iries or oth-er ovmenhip interest, bycontnct or othcnvisc

- 
"Affiri.r. Ae¡"*.nts" :ql-r:ro any.couracq agrcerue't or understanding .between the Company and any of irs subsidiarips, on rhe on. ¡*¿l-¿ Wo¿¿*iã.-uJ"õ,of iuAffiliates (orher rhan thc company and is *u¡tou.i"rl, 

""i¡" Jt iu""¿.

a.l3(a).

"c.ni4.arc of locorporatior" sbart have thc meaning ascribed to it in section 2.4.

"c,cnificatg ofMcrgcr" shail havc tt¡c meaning ascribed to it in section 2.3.

"Chþ" shall have thc meaning ascrihd ¡o it in Scction 7.g(a).

"Closing'shall have thc meaning ascribed to it in Scction 2.2.

"closine D.t.'. rd havc thc dinning ascrihd to it in section 2.2.

"@'means tbe Intemal Revenue code of 19g6, as amended.

"comnronlv coiuolled E shall bave thc mcaning ascriH to it in section

,.Section 4.6(c)
"companv B"lance shect shail have thc meaning ascribcd to it in

4.12.
"compqnv Br¡siness pe Fo.l''shall havc tbe meaning ascribed to it in section

"Comptnv Co"a¡¡on Stock'shalt mca¡r lhe commou stocþ par valuc $.01 pcrsharc, of the Company.

"CoF,pqgY Disclosruc Schcdulc" shall have the mcaning ascribcd to ir in rheInuoductiou to Article [V.

Section 4.l.

'co¡¡ryv Ptrecti:f Timc" r4r bavc thc meauing asqib€d io it in scction 2.3.

ICoEPgglt¡gcn*!" sh.all havc rbc meaning ascribcd to it in section 4.1l.

" 'sh¡ll havc tbc meaning asc.ribcd to it in

"corgr,-Ì"fgg."'sh¿ll bavc the meaning æcribcd ro it in thc Recitals.

"comp-any Bla¡rs" shail have the meaning ascrib€d to it in sectiou a.r3(a).

njlrlE.ìá.N C-râNt B\/ ¡nr.¡NETr¡Er.r?,|t ¡ì rìft ct rì { ¡E
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"Compatrv Pt"f"rrcd Stock" sball mea¡ the prcfÞrrcd stoclc, par value s.gl persharc, of thc Compaay.

"compar¡v Rule I {5 AfÍiliru" shall have rhe *.nnilg assribed ro !r in scctio¡7.5.

"Çompar¡" sEC Reporls" shall have the meaning ascribcd to it in section 4.6(a)
' t'ComDanv Stock ô-ri^n Dl¡-ot.L-rr ---- n, ^

s toc k option r,ffi äiîffi ,h.åriäiitrð:i:#,
Company,Inc. 199à Stock Option tt;.-'

"cornpctirion-Lawsr':hrt mean foreign statutcs, nrles, regulations, orders,decrces, ads¡i¡in¡ative and judicial doc'trines, a$ gricr forrieo i"*, thar a¡e designed orintendcd to prohibiç restrict or rcgulai'c'actions having,h;pJ;oî"r effcct of mouopolizadon,ls55çning of competition or restraint of trade.

"Con!eg!,'sball.lT -ï note, bo¡4 mongage, indcnture, license, conr¿cqa€¡eqment or othe¡ instn¡ment or obligation.

"conutqioo Nu.Þg" shall b¿ve the meaning ascribcd to it in Scction 3.1(a[i).
"crcdit s$:ss Fts Bos-tou- shall mean crcd.it suissc First Boston corporation,theCompany'sffi

' 
"DccL" shall mean thc Gencral'corporation Law of tbc state of Delaware,

"D&O lrsu¡ance- sbajl havc thc meaning asc¡ibed to it in Section 7.g(c).

- "Dissenting Shares" shall bave thc meaning rr".iu"¿ to it in Section 3.g.

"E*elovf sto"k optionst shall mcas a¡l emptoyec and non-cmployee dircctorsrock options iszued puni'anr,toffioany stock option þrrü.
aaF"Envi¡oorqen-ålllgg'l sbatl P."n any çtaim, action, investigatiou or wrinen

:"::: to-the.coõfrldanv o¡i., subsid,iarics uv rov prõr;;d"/ a¡eging potcnrialliabilirv (including; withour limiarion, potcntial n"bilr,y i;;;*rui*ä*-"î*lår*,,|*.o*,
goveramental rcspo¡¡sc costs, lat¡¡rel resou¡ce ¿^qag.s, Þ.*"J ¡d.,¡ics, orpcnaltics) arisingout of, bæcd oü' or res'lting.Ëon, (a) thc prescncc, o, rcreas" into the cnvironñrenL of anyHaza¡dor¡ substanc¿ al any location 

-*t"t¡.i 
or oot ot*Jot;ü"4 by thc company or a'yof its su.bsidiaries or (b) circunsanccs forming tbe basis or-yîol*on, or allcged violuion ofany applicable Envi¡onmental Law.

"Environmqntal.L¿nns" sball mca¡ all fedcr¿I, statc, tocal and foreign Laws a¡dregulations, * @"d ili,h¿ì,.Jtirãä.nr, rcrating to po¡utionor protection of tbc eavi¡onmeut' including, without linitatioo, Lil and regulations rclating roemissions, discharges, rcleascs or th¡eatenã¿ r.rr*"r orgäão'ti- õourt*res, or orherwisc

MORGAN STANLEY CONFIDENTI.A,L oooao 1 7
16dv-001402



amended

4.6(a).

t976.

;ii*å[å?iffii:'S'ffi:îg, distibutiorL'se, æa'Benr. sro¡"se, disposar, rra¡spon

*Envi¡onmental Permitct'sh¡ll harro rr.- -^^-:-- ^--iL , -

"ERlü" sha.il mean thc Emproyce Rcd¡ement Income secr'iry Act of 1974, as

"Exchange Act" shall mean the secr¡rities Exchange Aet of 1934, as amended.

"Er@&e,Aecn!" ,Þll have tbc mcaning æcribcd to ir iu secrion 3.2(a).

"Exchanee Func!" shail havc the meaning ascribed to it in secrion ¡.àtal.
"Fil"d compu¡v sEC Rè " shaü have thc meauing ascribcd to it in section

"Filed Laser,sEC Re " shall havc thc mcaning ascribcd to it in sectiou 5.6(a).

"G¿'çr' shall mean unitcd stat¡s scn¡rally accçted accouuting principlec andpractices in etreffiñ time to,i-",;;;i;ntly apptied.r 
r'-

"Gouerunontal Entif shalt mcan any court, a¡bital É'ibunal, administrativcagency or comrnission or othcr governmental o,,.gulatory authority or agcncy.

"HazarSlous Suþsta+ce"-shall mean all zubstances defined as Oils, pollutants orcontamina¡ts ffiua¿r¿or¡s substa¡ccs p"tù;" contingency plan, 4oc.F.R. $ 300-5, or dcfined as such bv, or regurat"d * *h;;;:äy eo,rrron-*rar Law,including any rador¡ asbestos an¿ oit and pãmte'n ñ;*, b;-p.øu.o arrd fractions.

'&!dEE!" shall have the meaning ascriH to it in the Rccitars.

"Hol@,,rql mca¡ the Disclosr¡re Schedule bcingdelivercd by Ho@cotr.@itrrExccution of the agrqgment a¡d plan of Mcrgerrelating to the Hóldings Merger.

Merger,,"ffi,,shallmeanthedatearrdtiqreonwhichthcHoldings
-tlot{Eg$4æ" shall have the meaning ascdH ¡o it in the Recirals.

"HSR Ag" sball me¿n thc llart-scon-Rodino Antin¡st Improvemens Act of

"lofornation st"æm"ot" shall havc thc 6eaning as€riH to it i¡ scction 4.9.

"lodr*oifi.d Peng" sbalr havc thc mcaning ascribcd to it in scction 7.g(a).

+
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"lntellectu¿l P¡oEry" shall mea¡r all domestic and foreigrr parcn6, parenr
applications, v¿rinsu invsntion disclosr¡res to bc filcd or awaiting filing ãcrcrmi;;;;;:"-
trademark and ssrvicc mark applications, registered eadema¡la,iegistercd servlee marks.
regisered copgigbts, trademarks, service marks a¡d uade **ir. -- "* èè.*Ð'

5'(c)
"Læer Balance sheet Datc" shail have the mcaning æcribcd to it in Scction

of Læer
"Laser comrqon-slg,g!" sbail mean the cotnmon stocþ par value $.0r per share,

5.1

"Laser Licenses" shall bavc the meaning ascribed to it in scctioo 5.t l. :

"Lascr Material Adversc E f'shall bave 1þs ¡¡ç¡¡ing ascribcd to it in Section

"Laserprcfened Stock'l sball mean the prcfened stock pa¡ value $.01 ir rt..,ofLaser.
¡

"Læer S,EÇ 3"po.ts" shall bave the mcaning ascribcd to it in Secdon 5.6(a).

Company Merger.

"Laser Stock OptioJ¡ Plans" shall b¿ve the sls¡ning ascribcd ro it in Section 5.2.
' 

"Laser Stock Options" shall havc thc mcaning asc,ibcd to it in Scctiou 5.2.

"Laws" sh¿ll mean any federal, state, local or foreip law, slatute, ordinancc, rule,
regulatioà, orderF-pent or decrcc, adminisrative orde¡ or dec¡t, administrativc or judicial
decision, and any othe¡ executive or lcgislative proclamation.

inç¡--*_ ^"^_-::*,g:l'shall 
mean all plcdges, steimc, liens, charges, cacumbrances and sccurity

lnrerests ot any kr¡d or Dåtu¡e wl¡a$o€ver.

"LS" shall mcan thc Liquid Yicld Optiontr Notes due 2013 of Worldwide.

share, of Mcrgcr Sr¡b.

. . . "M9!&g-[gdgl" shall mean Morgan grantcy & Co. Incorponte{ Læcr,s
fina¡rcial advisor.

sball mEan the New york Stock Exchange, Iac.

"PBGC" rtrlr rr.o the pension Bcncfit G'aranty corporation.

-5-
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*!ensjg!-tþg" 
shail have thc mcaning æcribed to it i¡ Scction a.l3(a).

"Per share Merger conside{atigg" shall have tl¡e mcaning ascribed ro i¡ in section

{-

i,l(aXi).

'Person" shall mean an individr¡al, a corporation, a parurenhip, an association, arn¡sr or other endty or organization.

"prans" shail have the meaning ascribed to it in scction 7,7(e).

"PropenÍes" shall have tbe me¡',iug ascribcd ro it in Section a.la(c)., .

"ReeisEation statement" shÂll h¿ve the meaning ascribcd to ít in scction 4;9.

"Releasc" shall mca¡r any releasc, spill, cmission, discharge, leaking, pun¡ping,injec¡ion, ¿.porffir¡, dispcrsar, rå"ning or migration into the indoor or outdoorenvi¡onment (includiag, withoút ü¡niøtio¡, a¡nbient ãir, ,urf,*; ,uarcr, ground.vater ar¡d snrfaceor subs¡.¡rface srata) or into or outof any propsrry, incruding tt" ,no".åi ;HääïMaterials tluougb or in tr¡e air, soir, trr.a.o ti,""i, ó*¿*1';;;;*p.r,y.
"schedrrre tlE-I" shail have thc meaning ascribcd to it in section 4.9.

'section l4(fr Notice" sball bave thc mcaning ascribed to it i¡ Seaion 4.9.

"S.ecurities.-ôg!" shall mean tbe securiries Act of 1933, æ a¡nended- .

"subsidiary'shall mean, with re-spict to a¡y party, aay corporation or otherorgaiúzation, 'rffiãrponted ";*j";;rp.ratcd, of which (i) srch pa¡ry or any othcrzubsidiary of such puny 
i: a gencral partner oilü¡ at least 50zo oítbc sccruities or orher inrerestshaving by thei¡ terms ordinary uotinã powsr ro clect a majority ortl. go.r¿ of Dircctors orothers pcrforming similar fr¡nctions i"io r.rp.",jo such corporation or orher orge;i?tion or arleast 50plo of tbc varue of the outstangiog .qry is aircctry or;A;dy owncd ã, àooo[.¿ uysuch.party or by any one or morc of its suui¡oa¡¡es, ot uí ru"u p"ay a¡d ouc or morc of i¡ssubsidia¡ies.

"@'shall bave the meaning ascribcd to it in Scction 2.1.

. Tg" (an4 witr correrative meaning, "r"=: and.@þþ') shalt mean (i) u¡yfederal, saæ,'loc¡l or foreign na.incoure, gross incõmcffi,ootdfall profiÇ scve¡ancc,properly, prodrrction" salés, use, Iicensc, .xcisc, franchisc,.rprál-.oç pa)mtt, wittùolding,altemative or add'on mini*q¡, ¿{ valorèm, ur"srø, ,t"rp, or á"iroor.ntar taq or any.otrrcrtax' cl¡stom, duty, govcrumcntat fec or othcr likc asscssmrnior iU.tg" of any kind wbarsocvcr,together with any i¡terest or pcnalty, addition to t¡D( or additional a'ou.t inposc¿ by a¡ygovernmenul authority; a¡rd (li) py liabitity of Lascr ol ury rascr suus¡a.ry 
";,il'ñpary or 

'

any of is subsidiarics, as appticabli, for thc pa¡aent of a¡¡¡t.nts with respect to pâ)æcnß of arype describcd in clar¡sc (Ð 1 a nsr¡t¡ of bei¡g a mcmbcr of an affiliatc4 coosolidatc4 comb,i¡cdor unitary gr.oup, or as a rcsult of any obligatiãn of Laser o, *y Laå subsidiary or the Company

._f
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or any of is subsidiaries, as the case may bc, under any arrangenent to share liabiliry for taxes orindemnify any orhcr entity or pcrson for t¿xes.

_'Ta" Rggg" shal! mean any retuirç repon or sia¡ement rcq,uired to bc ñled withrespect to any Ta,x (including ar¡y anach.mcn¡s theretoj, including, wi*rout ¡¡rniñ;;;'
information reru¡Ìr' clais¡ for refrrnd, amcndcd r.** ái ¿..¡r.¿uTn of esrimared T;: --

"yerfare plan" shalr have the mcaaing ascríbed to it in section 4.13(a).

"Wolldlvide' shall mea¡ Colernan rl/orldwi{c Corporation, a Delawa¡ecorporation and a wholly owned zubsidiary of Holdidgs. ! :

ARTICLE tr

THE,C Otr.-f *Aìry MERGER

Section 2-l *-Compg¡æ$gt Ulon thc terms and zubject to theconditioru set fonh hercin, ura iniõorñGln. öcci, 
"iul co.pany Effcctive Time,Merger sub siuil be mcrg'cd with and into the.comp*y. rJo"diî rbe company EffecdveTimc, rhc Company shall conti¡ue as the suwiving corp".,¡"" fU.:

Td9.,.p,,".å.oÇo.,9xistenccofMergersuus¡atl...,"..*.ffi'ì;u"
the effects set fortl¡ in Section 259. of the DGCL. 

:

Section 2.2 Çlosing. Tbc closing of tbe Company I
talce prace at 10:00 "'. on "-ãñi* spccificdbv the parties(th; "[i:[S;qffitHl,
be no later than the thirj brysF trading ãay afrer satisF¿ctÍon o, *¡"o of rhc coaditions set fortlrin secüon 8.r, u rhe offi-c-cs of skadd;, A;;, s¡;,", Mäsü;;i;, LLp, 9r9 Third Au.nu",New Yorh New york looz2,,,'úcss a¡othcr tirne, date orE;;;dl;;;*g by,h"parties hereto.

Scction,2'4 certificaæ gf IncoreoFtion. From and aftcr the company EffectiveTime, the carti8caæ orinco@in effcct u tbc company Effcctive Timeftu:_W shall tic the.rryr."1of incorporuioo or:ü" s,*irineLorpomt¡on until amended æ provided by Law and the Csrtifica¡aof Incorporation" 
--c 

.

Section 
1.S * BI-!t*i From a¡daffcr tbe Compaay Effeetive Timc, rhc by_laws of Merger sub as i¡ elTfficompa'y Effectivc Tinc shali bc thc by.laws of tbesuffiving Çorporation until a¡ncnded as proviáed by rtrc occr, ,¡r c*¡n."r" of Incorporation

ar¡d the ¡erms thcrÊof.

-7:
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scction 2'6 Dircctors. Thc dirccton of Mcrger sub at the company EffectiveTime shalr bc tbc iuitiar di*"õ;;iõ'" s.rviving c;qpoJ;;:haü hord officc Êo¡n thc

ffn:,T5:::J::.:i1 t'::":ry:*'".::;;;;ilferecæd or appoinred andY.*¡¡r u¡ u¡ç ¡¡r/rru'r prov¡oeq ln üe uertilill¡t-f Incornoration and by-taws äitl, swiuiogcorporation oras otherwisc provided uv thc D-S!. ¿i;ú;;¿rlr"ø thar thc direcrors of rhccompany shall resign,upoo tirr tatcr ofii) thc Holdings Etrilñilne and (ii) rhe cleventh(l lü) day following the date on which th. secrion IJiÑ;;. ru"i rrr" bccn 6led with rhcsEc and maired to all s¡ockhorden of rccoã orb¿ c;áp-v,-aär¿"n"" hcrewittr).

Seaion2.7_ Offi.* Tbc officers of thc Company ar thc Company EffectiveTime shar be thc initiar offi"eìñifrc s,r*¡"iog corpor"tionäJúr"u bord officc Êom trrccompany Effecdve lime r'¡til thcir respcctive succcssors are duly electcd or appointcd and

åH*:,äT,Hffi S'J'i:j",î*ï"#3i;;ih.öä;'"äobrr"*,orthcsunivins

ARTICLE UI

-8-

@
section 3. r 

. Es.ect gn caeitar stocþ At û!e company Effective Time, by vimæof the Company Merger un¿ *,fr oo on thc part of any holdcr thercof:

(a)

stock****o?"*iiliiiträ[ïri.if],1ffij#,0.ff îl*ïi'ffi j,:ffi,,"thar¡ Dissenting sbarlcsand õompanv coüioisiJ.;; ËLcciled in accorda¡ce witbSection 3' l(c) bereoÐ shalr be .on".rt.d l¡; til;ghr iä ä"i". (A) 0.5677 (the"cgnu"nioo Ntmbtt') 
9f a ñrlly paid u¡¿ non¿sscJsuui; 

-r-h"* 
of Lascr commou stockand (B) $6'44 in c¿sh, without interest thereon (th;;;td.r"don refþrred to in rhissection 3.r(a) being sometimes rcfcrred r" u.r.ìi* ,r.:.*'tr"* 

"rr*Consideration).

(ü) I{, prior to tbe Coupany Effeetive Time, Lascr stuil (A) pay a.d¡vidcnd ür zubdividc, combinc into a s-,rånumbc ofrrol, or iss'c byreclassiûcat¡on of Íts sbarcs, any strares of Lasc¡ c"^-;;-¡;k, thc conversion Nr¡¡nbcrshall bc ldjustcd appropriaal! ! cel ny a a"i¿enJ (ott¡rr t¡a¡ regu¡ar q'artcrlydividcud pay¡uens, .oosirt.nt *itir p."t pt 
"tÍcc¡, 

whàthcr* *.0 or propcrty, rhca¡nouut.of thc cash poniou of the pcr sù M*á; ðoiil;"n shaü bc appropriaæryadjusted such rh¡r thc amor¡¡t of cash to u. ,c."¡iã;* ;;., to each share ofcompany cornmon stock, or if a d.ividcnd sb¡rttuve *r oír'o 
" 

other propcrty, cashar¡d othsr prop€rty to bc rcceivcd with rcspcct to cach sba¡e-of Company Com-on Sochshalt be eqrul to that whicb wourd I";; Ë;;.iä ñ,h"ä*gatc with rcsp€cr toeach st¡a¡c of Company Cornmon Stock (ou a per sharc equivaleut basis) had thc divídendbeen paid following the company Effecdvc Tinc at 
",i,n-"*il* the Lascr sha¡es to bc
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!r,r."Jf 
pursuant hereto bad becn issucd to rre horders of the sh¿rcs of company common

- (iü) Each of tl¡e sharcs of eomnanv Cnm_^_ e,^,
accordance *d t;,o"ph (i) orthis ü;;ï[ïlhJffi;j:ll liiïïåili_osball automatically bccaac.ih¿ *Jr.*Jt¿ ,Lá¡.Å"iåîrjo *o e¿ch hotdcrof ace¡tificate rçresenting any such shares orco.p*y common i,o.r. ,¡ou cease þ haveanv rigùa with respect gî:,o,"*r"pt *,"Jel,rìo ,"..iu"î;;; s't Mergerconsidcration and cash in lieuof aai Ëilåfid share of Lascr com¡non stock(detennincd ir accord'nce with se.úon itl i.¡_"o0, to te issued or paid in consideration
*:i*i;iårhe 

surrender of such;dfi;;;; rn accordance witl¡ section 3.2 hcreoc

(c) of
Each sh¿¡e of Comsron Stocþ ifany, held in thc, by any subsidiary ofthe Company, by Lascr or by

bcasury
any zubsidiary of Lascrorldwide or Holdings) immcdiaæly prior to úe Company Effcctivc Time shall bcretired and ceasc to cxist

and

of thc Company
(otber than TV

cançellcd ar¡d

common r..k(T]," 
"ffL#åårrYjif;:Til,be car¡celled and reti¡ed a¡d ceasc,o 

"îo
Scction 3.2 Exchance of Ce4ificates ReprËscnting Shâ¡ç!.

(a) A¡ of the Compaay Eflective Time, Lascr shall dcposiq.or sball car:sc to bedeposited,.with an exctran-gc ugqna;rrå;iy ur.r*d r.*o*ui'y_*isfactory to thc compa'y(the "Excha.g" Aeeq!1, fór tñc'bcn"il"f ,É h"rd;;;:ñ;ià".pany cornmon stock forexcnange rn accordancc witb this Article III: (i) 
".rüfi;;r r=e**ì,¡rg ¡!s ¡r,r¡þ¡ of LascrShares issr'¡abre in the comp.rt;ú;;;;t i;*.0 h;r*;,ï;r sha¡es orcompanytrHffffip iTl""¡"i¡iv pi"t. thc comiani;tr".d* {mc and *u.r, .,, to

pr¡¡surqroscctioa,.iði:,::'f;:i'ffiË'$Hä:l;HiJ:"'.;;ä;äl(î'"
cash in an amour¡t sufrcicat r" mrk.;;ÃL p"y..o, ¿**a-i-Jøons 3.r(sxixg) and 3.4l*r*Xi$:d ccrtificates r;; L.1* sü*; ucine uiin¡,Ä; rerencd to correctivcry as the

(b) oiy" a-s ysoglry practicabrc aûe¡ thc company Effcctive Time, Læøshall causc thc Exchange ll1 ¡" ."il dã;¡iu.r io is prio.*iäîn*l rc e¿ch horder of recordof a certificate or ccrtiûc¿tes-rcptcscnting sha,"s.of compa¡¡y cor¡non stock (i) a reucr of,rransminal which sball speciry ihar dctivþ,¡"¡f U" ,tr;Ë, Ãã,rr¡, of loss and tirlc ¡o rhc

-9-
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certificares for shares of company common stock sbail pass, oniy upon derivery of thecenificarcs for such sha¡es of company com¡non stock io the Exchange Agent ar¡d which sha'
*":L::*in,lj *u'-ruch othcr pio,'irio*, r.r"a"lùprÇ.i.r. provisions wilh reçn -*^c'acK-up r¡,'Înåo¡ding, as L¿ser may reasonaly ræ.,ry, -¿ riil i*uo.,io* ror ù. f;'Ëffiitthe su¡¡enderof thc certificates foi shares of_coåpany'c"rr*í" b,oclc upon su¡rendcr of acertificatc for sharcs of company com¡non srocËror curccuuìon to thc Excha¡¡ge Agent,logethcr with zuch lctter of tansmittal, d,ly.exccured *a .ffi.icd in accordance wirh theinsrr¡cdons thereto, the holder ttrereofshali be entiuc¿ ¡o t *ií" , cxchange thcrefor tha¡ponion of the Excbange'Fund which such horde¡ t* ,b.;gb;'toïc.iu, pu*u,nr to rheprovisions ofthis Articre III, afrer gviugg-trec, * 

",ñ.q"tJï,¡¡o¡¿iorTa* a¡¡d thecertificate for sha¡es of company õorÄoi sro.t soiinin¿*J,n¡r forthwith bc canccrcd"No interest will bc paid or *"..¿ on ,¡".."u ponioniitirË-r¡"ræ F*nd. I¡ tr¡þ cvcnt of anyrausfer of owncrship of sha¡cs of compauy co'm¡non s*Ë*r¡"t, h,as not bccn rcgistcrcd,in theu'a¡rsferÉcords of the company, certincatcs rep5eu{rs t¡" eãp", numbcr of sin¡es of Lascrcommon srock, if *y, and-a cireck r il q:.yr eqrullo the propcr ancounr of the cashcomponent' if any; of the Exchange Fund' wi¡l bc irtu.¿ ro tb.'uilferee of the certificaterepresenting the uansfcrr,ed sha¡ci of company cor¡¡¡ron st*C"tly upou prcscnration ro theExchange Agent of a ccrtificate or certificaltesreprescnting ,u"t ,tur"s of company commonstocþ accompanied by all docum.eno r"qoirra tå 
""i¿"ncã 

;J.Ë." üe priortransfcr thercofand to evidence that any applicablc s¡ock rar¡sfer T¿xes 
"r*.¡"iJ with sucb ta¡rsfer were paid-

tttoo:-'j],, 
.Dþ!dg!-ds: 

TT-a¡ts.fer T&\es. No dividenits t¡at arc decla¡ed on Lascrcomr¡on stock will bc paid toffi. 
";;."; rcprcscnting sha¡es ofLaser com¡non stock'ntil such pc¡sor¡s sur¡end;d;;#;r."pr"r"oting.sharcs ofcompany com¡non stock. upon such surrender,-tl¡*. rbrrib" p.i; to the person in whosc na¡nethe cenificates rcpresenting such sh¿res oirrr", cqmrnon sto"¡< srru bc issued, any d.ividendswhich shall have become¡arabll yrth respcct to such sbares of Lascr common stock berwecnthe companv Effective Timi and tlt" ü-;;;ruch zurrender. i;;;"""nt shall the person cntitlcdto reccive such dividcnds be entitled to receive inærest oo ,u.i, aùdcr¡ds. If any ccrtificates forany shares of Laser cornmo¡ stock a¡c to bc issued i" ",t"J;,lt*,L¡r rhår in which rheceniûcate rcprcscnting stuTs. of company co.-oo stock surrcnã"rø i" excbange therefor.isregistcred' it shall bc a condition of sufh excbanqe rh.r tb;-p"*;ìqu"stiog such cxch¡ngc shallpay to the Exchangc Agent any ransfø or orherîa¡<cr t"q.ril;;;o ofthe issr¡arce ofce¡tificates for sræb sharcs of Lascr comnron stock in 

" ";;" ;,h; úrau rhat of thc rcgisreredholder of the cc¡tiEc¿æ surrcndcred or shall establish ¡o tl" otirr"Àon of tt¡e Excbange Agentthat such rax Ìl¡s bccs pa¡d ot is not.ppticail.- 
.Nor*itb";dioñ;c forcgoing, (i) neirher tbeExchange Agcst nor qY party høeto ili¡l u" liablc ro 

" 
u"¡ãñ?rr,"r* of company com¡nonStock for a¡y sha¡es of Lascr Comno;a;k ordividcnds ,h;;;y cæh pa¡crcns ro ücmade purruantto scction3.r(axÐ@) bcrcof or, in accordancc ød iot¡oo 3.4 bcrcof, any casbin lieu of F¿ctior¡al sharc inrercsts,'ú;i;.:;;ü;d 
";üi¿ officiat pursuant toapplicablc escheat Lawsa¡rd (ii) any s¡a¡es orr.ro con*;;õtik beld by rhc Exchangc Agenr

å:.i::H:ier 
orcertificater r.pi"*otine rrn*r orCorptîô-o'r*oo srock sbail not bc
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Sccrion 3.4 No Fraction@. No ccrtificates or scrip represendngfr¿ctional sha¡es of Laset coffiEiññffiir;;;i-"öt. ,*o¿.r for exchange ofcertificatcs represcnting sha¡es of Comparry eom¡non St..L.,,,*u
d i vi den d, stock çri t or :tber . t'*' e " 

¡"1i"'üäilff,ï:-"iff ïiff; ff li ilJ #ÏLsecuriry, a¡rd such Ëactional intcrcits shall norcntitlc tt¡e owncit.reof to vo¡e or to any rigfia ofa securiry hordcr. [¡ rieu of any such Êactionar ru.r., ãrirr.r'cîo,,,,ou stocþ cach horder ofsha¡es of company common itock who wguld o,h"r*i; hJ; t-en 
"nuue¿ 

to a &ac¡ion of asha¡e of Laser com¡non stock upon surrcnder ors¡octtrn¡n..ä'ro, cxchange pùrs,,,,,¡ to thisAnicle III will be paid cash upon such surrend.r in *.,oo*i.iä ,o tbe product of suchÉacdon murtipried bv the rl:rje rao priì" oi;;;',l"ä;;äïäoro,oo 
srock on rbc NysEon the day of thc cornpany EffcJrive rir.,.or, irrnar., orr,Ãîc-o.-on srock are not so ,

raded on such day, the crosing_sare pri., oron, ,";h;,..;,hå.ra pro"ding day on whichsuch sharc was traded qn the fWSg. For prtrposcs of this S.oion i.+, shares of Companycom¡non stock of anv,holdcr r"pr.r.i,.àiyþ or.*;;Jfi;, shaü bc aggregatcd, and inno evcnr shail any horder be paiá * 
".o*iorcasrr puårr'iä.ü, sectio¡ 3.4 in r¡;sBect ofmore thar¡ one sha¡e of LascrCommon Stock. 

.

Section,J.S Termination of Exch¡nse Fund. A¡v nor.rin_ arrr.^ r.-_r^_ lwhichrernains*l¡,utuu..¿"ffi ##$::-"åî:f î$'iff Å*.after the companv Effectivc Timc shart ue ãeuvc¡c¿ r;-;;,-;;"demand, and any hordcrs ofthe companv com'mon stock who have northsrc;iË;ötäå* this Anictc IiI shallthereañer look onl¡¿ to Laser fo. pa¡æeniãi,ryit.¡"¡r" r*-ri. rh . of Lascr cor¡¡¡¡on stockand cash ar¡d dividends or orher åtrt iuut¡o*, ¡r*y*uo-,ri'r rå1, orr¡"t, tu.
tttoon,l;u--ît"sfe?t 

"f 
Eî.,b'rf. 

[""q- without prejudicc to the rights ofany hoider of companv co@h"*il;;go 
consideratiorl theExchange Agcnt shall lnurst any .*rr irii"¿r¿ i" G-gxc¡Iõc-;ö * dircstcd b¡r Lascr, on a

Íi'Jr.o*" 
Aav interest and oùrcr income resurting fr".s;ilan¡.no sluil bc paíd to

rime,,heo-ffiïfüt j*i:îiffiff'*
Company Common Stock sbail t¡crcæi-tc;.d;ï,aftä;în*y 

Effectivc Timqcenificares reprcsenrirrs, sbares of company g:ql trrlä. iä*,* to rhc srwivingcorporadon' rhcy shall bc ca¡cclled -åiri.¡""ged for thc pcr s-rui Mcrger considcrationapplicable thqsto.

H*.1., 
, !irr"l$'"rrr., p*f ourstand,ing sharc of Company Commons¡ock as to which awritæn dem",rA foi;ññd is filed i" ";;;;.e wirh scction 262 of rl¡cDG.L and not witl¡d¡arvn, and witb *rp*ù 

"hd;il;;rr;t givcN¡ in favor of ¡hecompany Merger shall not b" 
"ontrrt.äioa or r.prrr"nt a rigtrr to rcccive tbc pcr slrarc Mcrgcrconsideration unlcss and until thè uor¿iìilof siøl h"". ñoil; pcrfesr, orsha¡ baveeffeaivcly withdrawn ot,losÇ.üe_neli" **sal of a¡d pa¡ment for cach such sba¡c ofcompanv comnron stock r¡ndcr süoozã{ ar which ü.; í".h ;.u rr,"o s}¡8, bc conveÍcdinto the right to rcceive the per sh* ü*gJconsideratioi. ¿il *.urtur.sof company

-l l-
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comrnon srock as to which such a wrinen demand for appraisar is so fired ar¡d not wirhd¡awna¡¡d with rcspcct to which a consent is not givcn in rauor ôrue êirp-y M"rg.r, except any
ii3':ii::L11T:1.:ry:T stock rñe horderof whi.¡, pi"J,. rhe comnanv Eff".ri,,.¡¡¡¡¡e' r¡¡q¡ ¡¡5vç ç¡-rççuvË¡y w¡ücirawn or iost zuch ri€:ht to.appraisar 

"rr¿ 
p"yrnaii,.d;;,- ,

sha¡es of Company Common Stock under Section z6i ur¡Jrilir.rred to æ ..Diss.odù
sha¡es." The companv shat givc Lascr promplú;"p";;ö 

uy tne comfrfr?ãyr¡rinen demar¡ds for appraisal rishts, øtri¿-*¿ ã¡;;;iä;äi*o *, orher winencor¡nr¡nications derivcred to the company pursuafit to section 26ä, 
"r¡¿.tr," 

Çompany sha, giveLaser thc oppornrnity, to rhe e¡rtent p;iLã by Law, . o*¡.¡p"" iu a¡ ncgotiations andprocee'lings with respcct ¡o such dcmands. g-Jrpr Jti-rü#änen conseut of"lascr, ùecompany sha, no¡ vorunar'y makc any fa¡'meat witb r*æ..i" a¡y demands for appraisalrights and shall not scttle or offer to scttlo 
"íy 

*rrr ¿-Ã¡iãr. iäËuo,¿o of Disscnting Shareswho bccomes cntitled' Pursuant to the provisions o_f scctio;oã, o p"yr.nt for such sha¡es ofDissenting shares under the provisions ors"cr¡onìoïüiffi; f"**, trrerefor &om rher *îr c orpo nti on and such sh¿rcs 
" 
tffî: i,iäffi ru ää:r#äl**.

A}TD

Except as otherwise dísclosed to Lascr in a scbedule dclivercd to Lascr prior rothe execurion hereof (which schedure rrøicontuin .pp.p¡"ãr"Lr"nces ro identis thcrepresentations a¡¡d warr¿¡rics hcrein io which th" i"ó*;;; i" *"t schedule rclates),(thç 
:

;ffi), the compauy Ìepresents and warr¿r¡rs to Lrygr and Mcrger r

Secrion + t, Oe*i-tiog. 
fhe_Company is acorpomtion duly orgurizcd,validiv existing and in good rr"nõtffi,¡l ri* ãr,iñäL"äp.hware ar¡d has thecorp.orare power to carry on its br¡siucss as it is nowbcinfil;-."d. The Company is dulyqulificd as a forcigp gorporation to do br¡sin*r,.*aiGi*iäorrr, h each jr:risdictionwhere *le cha¡acter of its-propertitt o*"¿i, ncr¿ r¡n¿cr rä-oiìe n.tur' of its acdvitiesmakes such qrurificalo¡ n."ir1v, o..p, ,rt"r" rr¡" r¡ìrr¡c toËä q,r"¡incd wor¡ld uotindividr:ally or in thc aggEgar€ h¡ve a r.æ¡rt .¿""rr. orot oo.,¡à u**rs, results ofopentiors 6¡ fin¡nsial conditio¡ ortbc connpany and its subsidia¡ii, rakcu as a wholé (a"Conpanv Matcri¡¡ ¿dvcrsc Etrect").- 

- ---a

Sccd* 1;] Cgpltalþtiou The auth:rizcdcapitat stock of thc Companyco¡sis¡s of B0,00o,000.rt 
".rffirpa,ilcoy91sro"i_l.züò0,æo stra¡cs of CompanyPrefcncd stock As of Febnury !:!ggó,fi sl,lta,lzo rr"*t-ãièompan¡r com¡¡on stockwere issucd a¡d outsta¡dins; 0ú ¡¿gz,g¡ôì'hrtes of conpany coms¡on stock wçrc issuabrcupon exercise ofEmoroyT lo"k options ro acquire l$i,gi:os-haræ of company commonstock outsrandine t¡nder th: ç9mütil;k dd* pläiilïiË¡-options 

to acquirc2'399'380 were vested); a¡d (iii) ;" ri;;;f corp-v pr.iñã'õtk we¡e issued oroutstanding' As of such dare, no sha¡es of coñä'õñ;;;;il*.* berd æ treas'ryshares' AII of the issued ar¡d oustandi¡e th"*;"f corp.,,iõooÅn srock arc validly issue4.
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fully paid a¡d nonasscssabre and frec of prccmptive righs. As of the dare hereod exceþt as sct

frHåÏffi:ffi :.îffi "lf:'H*:'t'"rÃ'ð"-'p;iv"iliedoroutsta¡r¿r,eå.õ
com¡nio',enrsouugatidri;äö;;;iffi:ffiäi,'r:iiä.'.ï',iåffi i.åiå_acquirc any shares of iu capiul r¡ä.k or securitics- r¡.r. * no-noì*, uon¿r, dehntu¡es orother indebted¡ess of the company having the right ," 

""," c", .""î¡tible into or exchangçaþre
f;;î#:"s 

having the righr ro våte¡ onäv-*"o.rs upon which nockhotden of thc coñfany

sccrion 4'3 subsi4ia&. {r ü: outsanding sbares of ca¡iar srock of, or orhcrovrnership intsrcss i4 cach olEffifany's ,uusi¿i".iã-t"îJî=q varidlr issucd and arc firrypaid and ¡þn¡c5ç55¿þlc and such rr,rt ri"túq rbr" dir*ì;J;*t*, sba¡es a¡d sim'ar .interests) a¡c owned.dircctly or in¿ir"",¡iii.,h. c"ö;:Lii¿.r¿ï;ä r;;:ä.epg forthc capitar stock of the corp*i;*ub;ídi;., -¿ oiõ,'Ãîä,* in secüon 4.3 of thscompany' Disclosu¡cschcdure, thc cornpany ¿oo oo, oí*, ¿ñi"frrTli::,i-;:_":,1
'to"koro,h.ro*ncl¡hiliug.T;*iîö.,¡"",pr.råui*i*:äffi,ï:,lHräî,ia,vennue or othff entiry. Each of thc cõmpany's *uria.i.r-,¡iï, is 

".orpo,"t¡on 
is a corporationdurv oiganized, validiv îjye *¿ r" lä i-*, ñ;;;il* of its jurisdictiou ofincorporation' Each of the coñp*y'r!"uiia¡"¡* å.,-¡* ñLt, or a limírcd lia¡iitycomPÍuly is duly forrr.ed ana vdialy existing r¡ndcr the r"*r'oris¡r¡¡isd.iction of forouionEach of the company's subsidia¡ics rtas *re¡orporatc powcr or the paroership powcr, as the cascmav o", ro carry on its brsiness æ it is oo* u"l,is 3oiil; ã, orLu, pmposcd ro bcconductcd. Each the company's subsidiarics *r * . "",p;il;;, ¿"¡ii,rj¡tiä i îo..,*corporafion to do br¡sinest, 

'oà 
¡t in good stanaing, g.ól*trd¡;üou where the characterof itspropcrties owntd or held under lcascir the naturaof is acdïdc, i.k., such q'alification !necessary' except whcre tl¡e faih¡c to be so q'aliûcd *o,rlJnä ioåvilrully or in the aggrega¡chave a company Materiar Advcrse ræJ p..u of the company,s subsid.iarics that is aparurership is duly qua¡-ifi:d as a foreìg¡ fÀrnuip uut¡oriåãioio brsiness, aud is in goodstanding' in each jnrisdictiou where ,rrl .["o".rií¡*-iää*äed or herd under reasc orthc nanue of its activitiet.T{:t tu.u l*tin.ation n¡ccssar¡, excclrt whcrÊ rbc fai¡u¡c to bc soqulificd wourd not ;'fividua¡ry or in ,i" 

"gg.g*e 
bave . ó;pdy Maæriar Adversc Effcct.Except as set forth in scction ¿¿ ucrÊolthä .r" no outsanding options, r¡rana[ts,subscriptious' calls, rights, co¡vcrtible J*¡,i.r or othsr rg,"*-"ol s¡ ç9mmi6ç¡ts obligadn!the company or:u¡y of its subsidia¡ics to issuc, tracsf",;;ll õ;ruities of any compa¡y ,'' .

subsidiary' ThctË a¡c no voting, stocrooraer or gthcr.grrro,"oo oi un¿erstandi¡gs to which thecompany or atry of thc-compaiy'r *ur¡a¡rr¡", ¡r_. p.öo, ir-t*g *i,u rÊspcct to thc voting ,

of.the capitat stock of tbe corpty or -iãirr,, c"rú;;;;u-ùJarrirr.
Scction

corpode power ar¡d autboritv r.uE.Lo¡upa¡y las üer¡ercun¿erãr,o;-r;ru, 
tivcry, ,

of this Agreernent by the comptty *¿,¡. *¡L,er¡mrurtion by tbc company ofthe ua¡sactionscontemplated hcreby havc bçen duty authorizcd by thc Boará J-piiooo of the company, andno other corporare actions or pro.r"aing, 
"; 

,tì n.,î;iËð.äö @chding any actiou ontbe part of is stockholders) are o"..rt$,J.,r,r,o¡r. this Agreement or the ua¡¡sacdoas
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contemplated hcreby' This Agrecmcnt bas bccn duly execured a¡rd delivered by tbe companyar¡d' assuming tbe due auttroriâtion a¡d valid 
"*;;'ü;; -iäi¡uory.uy Lascr ar¡d t"rerger sub,constitutes a vajid and binding agreement orur. corp.rry, *ror"."ul.'"g"r*,,h;ö;par¡r/ 

inaccorda¡¡ce with its tcnns, suú1.."i to banJanrptel, insoiori.y, reorg"r;.ugon, mo¡atorir¡m or
,ffi,'|]fåiff: 

hcreañcr'in 
'æ., 'ü"teï;ä;r;äa generauy a¡rd to generar

requirem"no oii'J'låftt^,r 
"*ffi".:Häî.*osecuriries or bruc sþ_Laws, a¡d the firing urd ,*"rd;;;;ï.'c*in.u," of Merger ærequired by the DGCL' no filing *ith a¡ä no pcrmiq *rrror,Ëioo, çonssnt or approval of, an],govenunental or regulatory autbority is ncccssary for the coruuilmatiou by ttre company of thetransactioru conternplaæd by this Agreemcnt, exçept for sucb fitings, 
4rymli, authorizations,co¡ryeuß or approvals tbe failure of which p b" Eadc ;;où,"ioä would nor individually or inthe aggregarc have a cornpany rurarcrirr Ãa".n"Ed;:;ö;; sct forth i¡ scøo;í.S of thccompany Disclosurc sche¿ule, ucin"r the_exccut¡on an¿ãcr¡íö oro¡, Agrecmcnt by tbecompany' nor the cons¡mmation by thc Corp*y of rhe uansacÉo¡s conremplated hereby, nor- compliance by the Company with any of rhe provis¡oru freicof, tlf t"l conflict with or resr¡It inany breach of any provisions of ti¡c c-ertifi.* orin*rpo,",i*'o, 

.urrlaws of rhc compan¡l or trrecenificate of incoçoration or b¡laws oi*y of t¡" coïpÀy;r-riur¡¿i..¡.r; (b) rcsulii¡ aviolation or breach o{, or cor¡stin¡rc (ø*¡ãiwu¡o"r d;;;;;oJ¡uor. of time or both) a dcfault(or give rise to:any right of terurinatiin, ca¡rccllation or..-.rì.åioo) *¿.r, aay of the terms,conditions or provisions of any-matet¡j r* .¿.1.¿ ¡". pirrpäãf Form r 0-K) conracr rowhich the company or any of rhc compìrry's subsid¡*rir ¡"ïp"*y or by which ùy of them oranv of their propertics-or asscts 
"'"v 

u"u"*^+ ãii"îl""tp&er, ,*Fq injunction, dccree,stâtute, rule or rcgulation applicablc to thc Compar¡y, a¡ry of the Coorpany,s subsidiaries or a¡yof their properties oråsscts, except in the 
"ase oi.r"*.r'oti,ã ¡ò for.viorations, breacþç5 q¡

$;H* 
which wourd not individr¡a'vãi i",¡. ugg.g..'brã" ðo,op',y Ma¡eriar Adversc

Section 4.6 and s

(a) The company has ffred alræpors,.forms, registations, schedures,statcmenB and'other docnr¡eots rcquired to be filcd uy'it *it¡'t¡""äc since Jau'ary l,lgg7:H,ffi ¡,¡l,g¡mkrr.ti*i:r.,'"',.ffi #Act' as thc casc may be, toã &. appri"auri rirl *d regurations pro'ulgated thereundcr.Except ¡o the sxtcar rnrt ioøtr",¡in l"i *,.g 
in 

*y cõ* õäô n"po. h¡s been arhcndcd,reviscd or supcrscdcd by a latcr co*pr,ñic R"p?n filed and publicly availablc prior to thedate of this Agrecurent (as as¡en¿J, r"ìtl-ot-pcir€ded by a l'atcr company SEC Rcport filcdandpubliclyavailablepriortot¡"¿"æoi.rii,eg,".'oo.,ùi"@r,
none of thc Filcd company sEc Rçoru, *i9n nrea contained@'ntruc srarcû¡cnt of amaterial facr or omincd to srate *y;"rirr f*, *qri¡rø 

" 
ü*i¡ thercin or neccssary to

ffi:"ffi*ements 
tberein' in lieit oirirlìi*ursrances r¡¡¡d., which they were made, nãt
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(b) The coruolidatcd fi¡ancial statemenrs of the company incrudcd in the F'edcompany sEC Repora compricd as ro fonn i, a¡r mîtc¡Jõ;.. with thc appricabreaccounting rcquircments aT d tht publishcd rrrt.r *d;úJ"rioí, or,r,o sEc w¡ih respccr thereto

i:åi:î;ff#,îä:,'H:;x*":,y"j.:ï:ri,:"g",ïJi',¡"unaudited,åi.*.oo,*
(exceptasrnavu"i"a.i'"àü.':i;'iä",-;i*ï:ijüåiä,ffi:*fr1,"*iä1;:,
financial position of the.comp-y rtài" 

"o*oridatcd;úri;i-.;r* of the darcs rhcreof and the
::ä:'¿ff :J'#ä ::Sïffi fräiÍ'¡'"'" * 

"r 
¡å,ä.*i' no ws ror t¡ê p",¡ o¿, r¡,.n

to any othei adjusunenu describcd thcrein). 
tements' to normal year'end uu¿i¡lã¡*i¡."ìr'*¿

liabilities and obligatioos incurtt¿ iu il*Sry cor.¡¡sc of úr¡si¡ess consisrcnt with Þasr pracric¿

ffi*i#iå:*ä"" recent cotrsolÍdsæd uiro."-rt Ji'îäi¿¡ thc Fucd coå*, sechasany*",.,iffi 
{äHhHrh:lîíJil:,,.iî*ä"Lothcrwise) rcquired bv GA¿P ," Ëi*."et;;d o, as"là,.ã* 

"î"*"r¡¿"ted bala¡ce sbåt ofthe companv and its consori.rated suus-¡¿ilñs 
"r 

i" ù;;;ä;:;" : ----

F'edcompanffäîilr, :;:iffii::'#I*.company ar¡d ia subsidi-aries has u.." .ã"ai.æd onry r,n"'"roö cours€ of br¡sincssconsistent with past practice, and thcre lr* 
"ã, F"" ";t;*";';;g. or dcvelopmcnr whichindividrully or in the aggrcgate has had or would ,Ã.,""bìru'"ätcd to have a comparryMaterial Adverse Effect or would impair or delay ,¡" iUU,r.í ;,täuroa¡ry. ro consummarc thetransactions contemola¡ed by, or ro *"ry i" 

"ul¡g.,io*;d*,îiir-o*.-ent- Except a' serfonh in section +.2 ortn. cä,op*v p¡*i.J* s"u"à"r.,;;;;î",pcriod from the company
,'#ffiillît Daæ tbrouså t¡t ¿"i" oitiir-ier."r.n,, ueitbcrihc compa'y nor àny of its

orpropcrry)**11*s,'ïtå1äiïliåË,äiifiä,î::"îinffähîiï
ia capiul stock or issr¡cd or 

"utnåJJ trr" ¡rr,rä"."åî.oilä"r s"cr¡ritics in rcspect odin lieu of or in sr¡bnitution rorst"r"s-orft::.elgl il* (ffi tban divide¡ds or nocki55'ans6¡¡ by a wholry ocacd *uria*r, of rh; co;;-öa ,i. corp¿u¡y or a¡orhcrwtrolly owuål mbsÍdiary of the CoÀpany);

(i¡) isud dcrive¡c*.sord, prcdged orothcnvisc cncumbcrcd uy rsharcs of its capira¡ stocrc, any otrcr-"oli¡Jü;;"*;iîä*o.s 
convertibre into, orany options, \rya''-arys or rights to acquirc, any such sbarcs, voting sccr¡¡ities or' convenible secruitics (orher rtun r¡eissr¡an.i.orcoliäy ð;;"" stock upon thcexercise of Employee stock options in accordanc. øïrrõ.¡, t'.*,, and issruuccs by awholly ovmcd subsidiary ort¡'l co-p*y to thc corp*y o, totmr uåoty onaedsubsidiary of thc Compa¡ry);
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or by-¡a\rys;
(iiD in the case of the Compaay, amended iu certifica¡e of incorporarion

fiv) acorlired î\? 
^¿nâôÅ 

r¡ ^-^..!-- L-- 
-

ï rïb^." g a suüs Þ'riffi i 

"" 
i ;" ilä ï:"i'# :ff iåï åtrjliiil,t,:or a'y corponrion, rimitcd liability.cö¡np*y, prrå..ririp, *ro.i.¡ion or other busincssorganization or division tl¡ercof matcrijo ,fi, C"rnp*i,

(v) othcr than in thc.ordi'ary coursc of b'siness, (x) inc'ned anyindcbted¡¡ess or(y) made ury loans, adr*.oärÇiolîào¡uu,io's 
ro, or invesk¡enrsin, any othcr per-son (other than the Comp*y * 

" 
.i'ñOir¡, of r¡, Compury), in orrycase in an âmount material to the Company;

company,sïït3,J$î*äffi älffi ',:ffi:ffi î:äii,i'ffiî*,l"capiul cxpendinue or capital expcnditurcs; .--.'-
(vii) other thar¡ in tbe ord,inary.ouå. of business, made any Tæ<erection or s*trcd or compromiscd any marcriá i".;;;; Iiab'ity;

(viü) cxcspt jn tbc ordinary cor¡rsc of brsi¡ess or cxccpt as wourd notreasonably be expccted to have a company Marcrial Adversc-EÍ""q enicrcd into anycontacts or arng¡dsd or temrinatcd any matcrial contact or agrce'ent .o whicb the lcompany or any of is subsidia¡ies is a parry or waived, releascd or assipcd any material. righa or claims therer¡¡dcç

ordinary""'*f?r#il:ffiiffi:íärîi:ftffi ;:xff,¿::åJÍ*u""of any of its emplo¡rees, (b) enteæd into aay contract *¡trì Ly of its employccs regardinghis or her ernployment, compcnsation o, t"n.ns, o, iõ ;;"0 any plaD' a¡range!¡enr orporicy which would becomsa company prau or *r"iiø-.åy compaay pran to thce)dent such adoption or amendmeniwor¡ld *.i"oii"*iany m¡terial liabiliry orobligation on rhe part of thc company;;i" ;ËdË;î 
*t q¡arcna¡ uaÞr¡rty o

rhc.{.ü,icc d,jlffiiiil"ffi;å:H îHii ihij,"r,j; ?ffiffito the c"ompary's s¡bsidia¡ies or iú är rhcir omc"o o.-diiloo in tbe ordinary cor¡¡sc ofbusiness consisænt witb past practice); or

(xi) aSfEed to do any ofthe foregoing.

section4'E, .Us$ Exc-cpt as discloscd in tt¡c Filed Company SEC Rcporsar¡d as sct forth in sectÍo¡ 4'g!fffiîä;;;D¡scros¡¡qi"nã"1", * of thc date hcæof, to thccompany's knowledge thcre is 
"" 

r"i, ;iõ, procecding or investigation pcnding or, to theknowlcdge of the company, rhreateneãã;ilr or a.ffccting the compury or ury of is
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subsidia¡ies that individr¡ally or in tbe agg¡egate would rcasonably be expectcd ro (i) have a
Company Matcrial Adversc Effect (taking into account any rcscrve therefor.. of ù" Co.np*y
Þ-l--^- Qh¡¡ç ñaç¡\ ^- /::\ l-t^-. :- ---. 

-^^-i-r 
,--- - -^uùq¡vv e¡¡ver vsv¡r' v¡ \¡¡J' usl4J ¡¡¡ .¡¡¡y ¡¡¡¿lsf¡a¡ fcsPclJt 9f pfgven[ ne CQ¡t5gmmadOn Of affy Of

the ransadions contcmplated by this AgreemenÇ.nor is tbere any judgmenÇ order, decree,
statule, Law, ordina¡rce, rule or reguiation of any Govem¡nental Entity or arbitrator ouooiaing
against the Company or any of its subsidiaries having, or which woulà reasonably U"cifcted ro
have, any effect refened ro in clause (i) or, (ii) above.

Section 4.9 Information in Disclosrne Documeurs and Recisüation Swement
None of tl¡e information. U.
refcrencè in thc information statement to be disributed i¡ conncaion.with tle Company M.rg",
(as amendcd or supplcment,d'tbe "t¡rformation Staæm"otl) or the rclatcd 6ling onïchedulc-
l3E'3 (as aoended or supplemcntcd, rhe "Sgþgd$ ) or the notice to beirovideJ io ,r,.
Company's stockholdcrs pursuant to Sectioo la(Ð olthc Exchange Act (as asrended or , 

-

supplemented, the "!glgl{N!gg') or the registation sratcmsnr on Foro S-4 tu¡dø rl¡e
Sect¡¡ities Act for the purposc of registering the sbares of Lascr Cornmon Stock to t" içru.¿ ¡n
the Company Mcrger (as asrendcd or supplementcd, the "BgElqdon St4tcrp"n!') wi¡,in thecaseoftheRegistrationStatement'attl¡itimeitbccom"sffipasy'Èffectivc
Time, contain a¡ry unm¡e statement of a matcrial,fact or omit to statc iuly ma¡crial i."t i.quir"a to
be stated therein or nccsssary to makc thc statements thercin not misleading, or, iD r¡e cajc of thc
Information Statemenç thc Schedule l3E-3, tt¡c Section l4(f) Noticc, at rhe time of rlg m¡iting
thereof and, in the case of the [¡rformation StaremenÇ tbe Scbeduie l3E-3 atthe Courp*f
Effective Time, contain any untrue staìemcnt of a material faci or omit to state any ¡¡",øA f.a,
required to bc stated thercin or nccessary in order to makc the staæmms thcrein, i" fight of U.
circumstances L¡nder which they are made, not ¡¡i5lca¿ling. The l¡formation Sutcmeni the
Schedule l3E'3 and the Section l4(f) Noticc will comply as to form in all material r'espects *itir
the provisions of the Exchenge AcL a¡d the rules a¡¡d rcgularions promulgated t¡ereru¡ãcr.

Section 4.10 Taxes. Exccpt æ would not have a Company Material Adve¡se
Effect or as set forth in section 4.10 of the company Disclosr¡¡e schedule:-

(a) þU -of 
Oc Cornpany ar¡d cacb of its subsidiarics has (i) filed (or there bas

beeu ñlcd on is behalf) ,"i9,b. appropriatc Govcrnmenral Entitics al fa¡r icturns ,rquir"d ro
be filed by it, aud dl sræh Tæ< Rctums are t¡uc, corcct and complctc and (ii) has paid 

"1T*.,duc by it;

(b) thcre is no action, suit, investigatiorl audit, claim or assess6cnt pcnding or
proposcd i¡ w¡itiug or threatencd in writing wirh rcipcct to Taxcs of tbc C'ompury orþ of is
subsidiaries an4 !o tbc bcst of the company's knowiedge, no basis exists thcåfoi;

(c) thcre arc no Liens for To<es upon the asscts of the Company or any of ia
subsídiaries cxccpt Lie¡u relating to cu¡rcnt Toles not yet duc;

(d) the United Statcs fcdcr¿l incomc Tax Rcrur¡s which i¡ch¡de tlrc Company
and the Company's subsidiarics b¡ve bccn c¡<amincd, and sr¡cb exaninations have bccn
compteted, by thc Inrernal Revenue ssrvicc (or the applicablc statutcs of limitetion for the
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assessment of fcdEr¿l income Ta¡<es for sucb pcriods havc expircd) for all pcriods througb and
including 1985.

Sr¡fin¡.¿l It /-^--l:--^-,..:.L ^--r:--Lr- r,vyvsvs Ì.¡. vvr¡¡u¡¡'¡vs *lllêppl¡pl9lry. Exccptas cltscloscd i! thc
Filed Company SEC Reports, vc reccived such ç€rdfica¡es,
permits, licenscs, Êanchiscs' c9l¡scntsr approvals, orders, authorizations and clearar¡ccrË,
appropriare Govcrn¡nental Enritics (thc "coqp3¡¿þ¡gg¡gg) as are o".rr*"y,o;;;t-L.arrdopcratetheirrespcctivcpropcrties*@ctivcbusincsscszubstantiallyin
the manner described in the Company SEC Reports a¡rd as currcntly ou¡¡cd or leased a'd
conducted, and all such Company Licerses are valid ar¡d in full force and cffccg 

"*urp, 
fo, *v

such cenificates, pcrmits, liccrues, franchises, cgnscnts, approvals, ordcrs; 
"utfrári¿t¡i* 

ta 'clea¡ar¡ccs whÍch thc faihue to have or to be in ñ¡ll force ;i rftd r*ul¿'ootro.o*biy t-
expected to bavc, individrully or in the ag8trÊgate, a Company Vitcr¡a Advcrsa str cf'gx..pq
as discloscd in Filed Company SþC Reports, thc Company -¿ rur Coropauy,s suur¡úi.rioi u.
in compliance with thcir.respective obliguions r¡¡dcr the ðorprny ficeLé *i iìJyîit
exceptjons as' individually o¡ in tbe aggregate, would not reasonably bc cxpccted ,o n"".î
Compauy Material Adv.crsc Effect. Exccpt as di¡glo.scd in thc Filed Conù¡y Sec n pora, rfr"
company a¡¡d its subsidiaries are in comiliu¡ce witü all judgmeirs, orden, decrees, sraru¡es,
Laws, ordinanccs, rulçs and regulations of any Govcmmcntal Entity appticabf" to tfrrr, .ii.pr
fo¡ such noncompliance which individually or in thc aggegarc *onl¿ *t ¡"r" 

" 
CorË¡i

Matcrial Advcrsc Effect.

Scction 4.12 Labor Mafiers. Excçt as discloscd in the Filed Company SECR?ory, neitfer the comp.ny õîã!@ã company's subsi¿iùes bas aoy r"uor loií".o,
collective bargaining agteements or matcrial employment or consrltiug .g"ir."" *iur:ãy
persons employed by or otherwise pcrforming scrviccs prirnarily for rbi õorp*y or an)r ãrru"
Company's zubsidiarics (the "cgF¡paqy Bt¡sincss Peæonn"l') oi any rcpresentative of any
company Brxiness Pers_onnel. Exéepiffi compr¡ry SEC Rcports, iíioo
the Company nor any of its subsidiaries h"* engaged in any r¡nåir rauoipr.ct¡cc *¡,¡1"rp.", ,o
Company Bruiness Personnel, and thcrÊ is uo unfai¡ labor pnctic..ompì"int pcnding .gåi* ü.
Company 9r ariy of its subsidia¡ies with respcct to Company Bruincss personncl t UcU,-i¡ e¡tt cr
such case, would reasonabþ bc cxpccæd to bave, incviãruly oi in thc aggrcgatc, a company
Material Advènc Effecc Except as sct forth in thc Filed Conpany SfC ncpors, t¡"re is no
material labor stilce, dþuæ, slowdowu or stoppage p€uding oc ,o ,1" uo*tøje ort¡. 

-
Company, th¡e¿tcocd apqtnst thc Company or anyãrìts subiidiarics, and ncithcithc Company
nor ¿rny of its s¡¡bsidi¡¡iesåas cxperieaced any matcrial prinar), work s;toppagc or other material
labor difficr¡lty involviug its employees during tbc last t[""" Fj y."rs.

Scetion 4.13 ERISA Compliancc.

- (a) Thc Company h¡s dclivcrcd to Lascr or will dcliver to Lascrprior tg thc
Company Effcctive Timecach "employee persion bcncfit plan" (as dcfined in Sccr¡on ¡tZj of
!$l+l (a "PlTigs !l3¡l), each "employcc welfarc ucnentþun; (as dcfined in sest¡ou ¡liiorEzul|) (a "welfÊ¡e tla¡'), each rnatcrial bonus, stock option, stoci prrctrasc, stock o*o.olip,
stock bonu, resricted stock, deferred compcnsation plan-or.rr-g.r.ot an¿ cactr other n¿utial
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employee Êinge bcnefit planor arrangement maintaincd, contributcd to or rcquired to bimainained or couribured to by thc còmpany or ¡ury of irs subsidi*i., o;;io,¡.; ilån o,entiry that, together with tl¡e cômpany, ii or.vas teated as a single employer under section4l4(b)'(c)'(m)or(o)oftheGodc(each,"'.@í*r,.ft-"öiå.r'r"
effe.. for the beaeñr of any eurrent or form.@í 

",,¿.p.;ä,",contracrors ortbe company or any oris subsidiJeyöË;å;;',ilrð;H.ïffii
Comparry¡.s¿,riuiøtoLasc¡orwilldetivertoLascrpriortoil"äm?#"
true' complcte a¡rd co¡rÊct copies of (x) thc two ulosr t .én, **,l r"po*; F;;;Oo ¡1.¿with the Internar Revenue scrvice with respect to eacå c"rp-y pr* cr_rru.flpoï**required), (:¡) the most¡ecent sums¡ary ptù acscipù;" f*Ëí company ga¡r for which suchsunmary ptan dcscription is requircô a¡¡d (z) ryf lurrcntlyiæ.t"" 

-,i¡iË;:;;ä:iä;
or g¡oup anr¡uiry conEacr urd each otber material funding å, nnancing.*rü";;;;ffiä;"
any Company Plan '¡'é 

.'q¡óv¡l¡s¡¡r lç¡ðl¡¡'Þ rv

' (b) No cornmonly bontrollcd Entity has incurrcd any liabiliry under Title IV ofERISA, othcr tha¡ for conributions not yct duc to á åcñucd;;.fi, pcnsion plan zubjèct ¡ó T¡tlelv of ERISA and other than for thc payment of prcmiums to trr" pÈcc nor yet duc, aud nocondition exise that prcsents a materíal risk of incuniif *r *"ii"tiri.y, íli*, iil.üìioì ,o *.extent cu¡rently duc,-bas.dot.lee¡ ñrlly paid as of tbe ¿iæ ucreoru,d would individr.ulty or inthe aggrcgaæ bc reasonably likely to result in a Company rr¿irJJ¿dvcrse Effccr

- (c) E¡1pt as set forth in Company SEC reports or in Scction 4.13 of thecompany Disclosue schedr.rle, neither thc company oo, *y of its subsidi;; h^ ;;'-obligation to provide any welfarc bcnefits to 
"miloye.s 

o, fo*.r.-ployees follo"inÉtermination of employment except (i) for bencûù tl¡e cost of which is'bo-, i ¡r"riii,¡"employee or forsrcr em¡f9re9, Gi) as required r¡ndcr scctioo ¿g8õ orùe codc or othcr.aiplicable taw or (iii) obrigatio*,o p.ùd. suchbencfis," c".p*y *i'pr"yäJäpioy.¿ innon-U.S. j urísdictions

(d) No Commonly Contnolled Entity has engaged i¡ a tr¿nsastÍon dcscribcd inSection 4069 of ERISA that could subject tUe Cpmúry 
", -ïãlì" subsidíarics or Laser roliability at any dme añerrhe datc bercof, which tiaúiuty woulá u. ica**ury likcly ro result in aCompany Material Advenc Etrcst /

(e) No Corumonly Contolted Entity h¡s witbd¡awn &om any multicmploycrplan wherc srrch witbdnwal has resulæd in 
"ny 

actual or potcntial "o,it¡¿r"wat liabilitv'lasdefined in scctíon 420r ofERrsA) tbât has not b.* fr¡riil4 *rri'ii"ut¡ü,.'liriåt t*
reasonably likery to refl¡It h a company Ma¡cdar n¿versc erecr

(Ð Excçt as sct forth i¡'section ¿.t¡ oruc Company Disclosr,¡rc Schcdulc oras specifically providcd in this Ageemert, the üansactions.oo,..ilóa by lhi;Àgd,n*i*iu
noÇ either alone or in con¡ection with a¡¡otbcr cvent, cau¡re thcrc tobc paid or bccomc payablc
any'additional bcnefis or aay acccleratiou of thc ti¡nc of paymcnt or vcsting of a¡y bcne6isunder any company Plan or underany cmploymcnt, scvcrancc, tcn¡risatio;ot.or[*6on
agreernent to which tbe company is a party as of the conpany etreaivc Timc.
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Section 4.14 Environmental

-2G

(a\ tr-^--. ^- J:--r^--r :- ^Lic, ËÃcepr as û¡sc¡os€ú ¡n ihe Fi¡ed Compan¡r SEC Repor6, the Company and
irs subsidiaries arc in com¡riancc wirh alr applicable Enviionmcn"I ñ;;;ñ;;;fi;..
includes the posscssioa of pcrmis and govåmmenul authorizatioru rÊguircd rrnder applicable
Environrnental Laws ("Environmend Þermis') aud compt¡r"." øtt the rerms *¿.on¿¡JåL
$ereof,exceptwheres@uldnotresuItinaCompanyMa¡eriaIAdverjc
Effect. I

(b) Exccpt as discrosed in thcrilcd company sEC Reporu, rbcre are noiEnvironmenrÂl ctairns pcnding or, to rhe knowlcdge ofrd C;;ô, ,i;;"rd ùri*;.company or any of is subsidia¡ics that would .eas-o;büb"--."Ëä"d 
to rcsult in a companyMaterial Adverse EffecL

'a (c) Except as discroscd in the Filcd 
Çompany sEC Rcpors, the propcrties

presently or to rhe knowledgc. of the company formøty o'*..4 lcascd ðr pp"-"å úi ,¡.companv or irs subsidiariçs(incruding srä*ä*"t"r ú;,h;;r;p"rdrg 1,1.;ffiõ-i1 ao
- 

nol cootain any Hazardors Substancc othcr ry" as pcrmiUed ,rrraá.ppticable Environn¡curat
!u*: provided, howcïer,.Fl *i,h respccr to p-pfo* ioily ;*äìäåi, äoää o,the Company or is subsidiaries, such r"prcs"nution is limitcd tå thc p*od prior to thedisposition of such hopcrties by the company or its subsidia¡ies.

(d) Exccpt as discloscd in thc. Filcd Company SEC Rapors, to rbe knowledgc
of the company' no Hazardous Substance has becn atpor.aoroi;Ñir[ä'Ê"r;;;fu.
Properties during the time any such Propcrty ** o*.d, leascd o, op.åt"d uy tt"icofupany orany of its subsidiaries, othsr tban as perminta under appiica¡¡e gnvhénm";"i t;;:[;'¡r|er.a
at rhe time of such disposal or trarrsportation-

(e) Exccpt as discloscd in the Filcd Compary SEC Rçoru, ro the knowledge ofrhe cornpany, the company a¡¡d its subsidia¡ies bavc nor t;rr 
"bli;;d, 

*¡.ilbr"'"
opcration of Law or througb c.onuactual ag¡cÊEent, to indcmniry 

"oyãt¡."'p"r*i*ãrrrrr*ir.to assume liability for anyclaim brougåt pu¡suant to any Euvironnental Law which could
reasonably bc cxpccted to have a company Materiar Advcrsc Effecu

scction 4.15 Intcl¡eçtual Prolg¡f. Thc Company has prcvioruly dclivøcd toLaser a list' which' o tue.tno@ffifto.p¿ruy, is true ar¡d co'Êct as of thc daæ hcreof inall ma¡erial rcspctts' of all o¿tcrial i¡sucd parcuts and rcgistered E"d.r*kr;f ,h. c;d;:.' '
Except as sct forth in Scctiou4.15 of tbe Cämpany Disclãsr¡re Schcdule, tuc company'¡l[is
subsidia¡ies o.ll| or h¿vc sufficieot rígbts to uæ all m¡tcrial Intellectrul p¡opcrty rscd in
conncction wirb thc bîpî of theCompany and is subsidiaries as curæntly çonductcd. As
used in this Sectiou 4.15, tbe tc¡m "matcri¡¡¡ when applied to Inællcctr¡al hopcrty, mca¡s th¿t
such Intellcctrul Property is r¡scd iu a significant r*irr to couducttbc ursincss oï,htc."rp*y
and is subsidia¡ies as it is cunenrly conãucæd.

Sccrion 4.16 Contracs. Excçt as sct forrh in Section 4.16 of tbc Company
Disclosure schedule, neither tËCñ'p.ry nor any of is subsidiarics is a party to or bound úy
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any material contract, orher than (i) the Affiliate Agreemcnts listcd in scction 4.10 of the

ï"ljyg:3ilï::*:l*itiilTr.g:"bad fir;d *q9o,poáed by referencc as a¡¡ cxhibir¡v q¿r ¡ ¡¡ws vvs¡,g¡, r¡irv ¡içpurr ur (t¡I, a¡¡y UOnEaCt (othcf than the Afüliate Agfeemenßlisted in section 4.10 of the Holdings Disclosure schcduie) cntcrcd inro i" ,h;;r;-i,;"ry io}r. orbusiness consistent with pæt pnctice.

section4.rT opinion ofFi@. The Boa¡d of Dirccton of rhccompany has received tt" opffirtort d"t.¿ the dare hereof ¡o theeffect that the Per share Mcger coruidcration is fair r" ,¡. ¡olá"* 
"irä;ä;J;Jicornmon Stock (other th¿¡ worrdwide) Ëom a f¡¡anciar poinioi"i"*.

section 1.lg rake.ovêr sFtutc. The Board of Directors of rhe company hasapproved the Holdings Merger sotct/lor tne purposc of rcndcring i*ppr¡*ule, and sucha¡i¡roval.is sufficient to rendcr inapiticaute, to th. c";dtMål, an¿ the othcr tra¡rsactionscontemplated by this Agreement the provisioru of sectiòn jo¡ ori¡" DGö. t",t.ffiit*"company's knowledge, no other stati takeoucr srarutc or sirnila¡, **i. 
"ii.g'l.rtrõîl[, o,purports to applyto the Company Mcrgeç this Agrecmenr or ar¡y of tbe ransä¡¡o 

-rr"-- --
contemplated hereby, and no provision of the certificate of incorpo-d"; brËüortmcompany or cenificaæs of incorporation or by-laws ror."*prrÃi. organizational documents)of any subsidiary of the company. would, oiricuy or inair.cúy, ;ruir,; ¡o|;;rliö 

"Laser to vote, or othcrwise to exercise tbc riþs of a stockbol¿"t ,ni,n ,..p""i to, ,i.r", ií."piutstock of the company or any of ia subsidiaries that rnay b" ;q"i*¡ or *nrou"Jby Ë;
Section 4'19 Þrokers. No brokcr, invesülcut ba¡ker or othcr person, orher thancrcdir suissc First Bostor¡ thc feciã¿cxpcnses of w_hi.r, *ili 

-u" 

øa by,h; ð"rp;; (*'reflecied in an agreement between credit duirr. Fint Boston an¿ tlc company, a copy of whichhas been furnished to 
þcr),.i-s entitled to any brokg¡'s, findc¡,s orì,no sitnil¿¡ 6" o.commission in conncction with the tansacdons contemplared by rhit À;;;,i^li up"nanangemcnrs made by or on bchalf of the Company.

ARTICTE V

-21-

I¡scr a¡d Mcrgør sub reprcscut and warr¿nt to the company as fo¡ows:

scctionS.l. orsFi?rigp. Læ_cris a corporation duly organizcd, validry
cxisting aud.in 8î)d sta¡ding t nA.r tùËlatrs of rhc Sarc of Delaware and has the corporaæpowcr lo carry ou its brsincss as it is now bcing conductcd. l,ascr is duly qrulifiedË'e rr"¡gocorporatioh tó do br.¡sincss, and is in good *Jid;¡" ä¡Jtili.ioo whcrc rhe characær of icpropcrties owned or held r¡ndcr lease or the n¿tr¡rc-of its activities makcs srrch qualification
necessâry' çxcept whcrc t!: failnre to bc so qr¡alificd wqu¡d not individrully or'io tlc .g;g.r.
have a material adversc effcct on the buincss, ¡tsr¡lts of opcrations or financial conditiou ofLaser ar¡d is iubsidiarics, raken r. . *b;h (.Llrro Material Advcrsc Effect r.

MERG
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se$ion 5.2 capitalization; The ar¡thorizcd capital stock of Laser consiss of
133:Ioj:o3or*ffirtkx^w ar¡¿ z,ooo,ooo 

'¡å'or 
of Lascr prefcr¡ed sroek. Asv¡ .eurr¡a¡f ¿i, tttö, (r) ð5,989,627 sl¡arcs of Lasercommon stock were issucd;t 

-
outstanding; (ü) 16,129,197 shares of laser coÃo" s;;-k;.;;issr¡ablc upon exercisc of:i3iiff#i,li#T.f,1',*lt 

::;, agreements; and (iü) no sha¡es of Lascr prc
date, 4,568,959 shares of Lascr common stock werc ¡J¿ * **ìrry ,t"r.r, Ar of the issucdand ôutstanding sha¡es of Lasçr common stock are yrltd¡y it;"{ ñrlly paid and nonasscssablca¡rd Êee of preemptive rights. All of the sharcs of Laser cor-ois,ock issuable ascor¡sideration in the c.ompan¡ Merger at thc company Etrective-i¡., io accordance with thisAgreement will b€, whcn so issued, duly authorizca" irf¡Aii"r¿ ñrlly paid and nonasscssablea¡¡d Êee of prcemptive rigfits. As of such date, o<cçt as sct forth above, thcrc are no sh¡¡cs ofcapital stock of Lassr issued or outsanding oy, * oriu.i ¿"t" oL, orru, d¿te hcrco4, ._d;set forth above, any options, wa¡rants, subtriptions, .Ji;;tü,ànvertible securities or orhcragreemeDts or commibeuts obligating Lascr to issue, *""f.r, s.li, ,"d.oor, ,.ñ;h;;;otherwise acquirc any shares of ia capìtal stsck or r.i*i,¡ir, ãr,¡. capibt stock or sccruÍtics ofLascr' There are no notes, bonds, dcbcnnucs or other indebte¿¡rcsì.or rascr haviug tbe right rovote (or convcrtible into or_excbangeable for secruities h"ù,h;;ghr to votc) on any ¡nar¡eñupon which stockholders of Lascr Eay votc.

scction 5'3. Mer¡er-suÞ. yjT:: sub is a corporation dury organizcd, validryexisting and in good sta.ding rurãffiL.*s oith. srate orpi¡awa¡c. Mergcr sub is a newlyincorporated comp¡uly formcd solely forpurposcs of consurn rrafing the uansactiorucontemplatcd bv this Agreement and hasiniaged.in no *ut¡ry",iït*õ;åd ir¡, oiconremplated by, this Agrecmcut. The authðrized capirat oo"i orrrroger sub consists of 1,000sha¡es of Merger sub common stocþ aü of which "*,.¡¡aiir*à ñrlry paid andnonassessable and a¡e owned by Laser. Excçt as sct forth 
"uoue 

t¡ã. *l í" tnä; of capitalstock of Merger Sub issucd or óutstanOing ãr a¡ry options, wa¡tanrr subscriptior¡ calls, righ*,convertible securitics or othcr.gt""m"otr or .or-itnens obligating Merger sub to issuq,transfer, sell, redeern, rcpqrcbasc.or otl¡erwisc acquirc auy shareî .}i" ;;;io¡äri-"i*¿l*¡,¡*.
scction_s_.-f Aupolw 

rctatrvc to to,s +rycn .Each of Laserand Mcrgers.* e üecorporate powc" ããìffiffientcr inro this Agrccn* il¡iËffi :Ti
obligatioru heter¡¡dcr a¡d to consummr¡o r¡" mor""tions contcmptateaìffi. ñü*ä*¡"nand delivcry o-f üis Agreeoreur þy Lasqr *ì tø."go sub asd tu. äosrm"ton bylæcrurdMerger sub of tlc bansastions cóatemplarcd.h*ii r*r u""" Juy authorizcd by thc Boa¡ds,ofDircctors of l¡scr md Mcrger sub' u¡å no other cqrporate *uoiìt procccdings.on.the part ofLascr or Møgcr sub (including any action on the pan of its oo*rror¿."r) is ncccssary toauthorizc this Agrccmcnt or üã ra¡sactious contcmplatcd hcreby. This Agreement has bccuduly executed and derivercd by Lascr and Mcrgcrslo y+ *rúid it is a vatid and bindingobligation of the compan¡ constitutes a vaüdâd binding rg".;; of Lascr a¡rd Møgcr sub,enforceablc against Lascr and Merger sub in accorda¡¡.. úrñ its rcrms, except that suchenfo¡cemenr may bc subjcct ro^any bankruptcy, insorvcncy, *"*L,¡or¡ moratoriurn orsimilar Laws now or hcreaftcr in ctrcct r"t"ting to crediron' ¡gis glner¿¡ly and othcr forms of

-22-
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equitable relicf may bc subject to equitabtc defenses and rhe discætion of thc cou¡t bcforc whichury proceedings thcrcfor rnay bc brougbt.

-23-

Section 5.5 Consenb and Approyalsj No violations. Except for applicablc
requirements of the HSR ¿.r, 

1 Competition Laws, änd sta¡esecr¡¡ities or blue tky hT, and thg filing of rhc certificate oîM.rgu in iuch foãä r;q,¡r¿bv, and executed in accordar¡ce with thc ielcvanr provísions or, tu"-pact,;; ãti";;it a¡d nopenniq authorization, consenr or-approval of, anrgovcrnme;ri;; *gl",årv J,rl.ïó.ineccssary'fþr the consr'¡mmation by Lascr orMúgá suu ort¡e-wrsalt¡"* ;";i;;ü,iä uy rti,Agreemcnt, excêpt for such filings, pçrmits, autnõrizat¡ons, .-o*.io or approvals the fai¡ue ofwhicb to be made orobtained.would uot (i) i¡dividr¡ally oiitr,n ägrgate have a LaÀér,Material Adversc Effect or (ii) delay iu any narcri.r *.ú;t;;ä;h;.fr;ffiiln oraà¡¿of thc ua¡rsactions contemplatcd by this Agrcemear Neitber ú; ,*;;"ü;; äältöäf ,r,,,Agreemcnt by Lascr or Merger sub nor thc consr¡mmatiou by Lasi or Mcrger suu oi,ii:r¡a¡¡sactions contemprated hcrcby, nor compriaucc by Lascr wi,b;y;iilii;ìJ"*ä;eo'f :

will (a) conflict with or æsult in any breach-of aay p-.uirio* ortl. 
""n¡¡cate 

of iucorporatioa
or b¡r-laws of Laser or.Mcrgl Sub; (b) rcsult in aviolationpr UreacU oq, 

", 
*¡5t*¿iiirËii"without due notice or lapseof time or botb) a default t"t gi"" i*," any rigtrt of tcnninatioqca¡cellation or accelcration) r:nder, any of thc tefr$, conditio.r orproúri.Ë;;;ä*tr.r f*defined for purposes of Form l0-K) conractto which rascr, røerecr suu oãy oí6t"subsidiarics is a party or by which any of thcm or any of tbcir prop-cçics ;**L;; b" þr¡¡d;or (c) violarc any order, ',vri! l¡rjuncrion, dccree,_staue, nile oi r"þiation .ppril['," t;;;-Merger sub, any of thcir. subsidiaries or any of thcir propcrti.r o.är"a, excepti in thc casc of

,clauses (b) ar¡d (c), for violations, breaches o.r dcfadl *n¡.u *á"1¿ not.ina.,¡¿,r"ii o, in ,r,.aggrigate have a Laser Material Adverse Etrcct

Section 5.6 Reports a¡rd Financial Statemens

(a) !*.t S qlf 
"ll 

rcports, forms, rcgisrations, schcdules, statemcns and
lther 

dlSurnents rcquired to be filed uy iiøtr thc sEC sincæ ¡rnüry r, iggï (rh.;lb; iEqReports')' As of theirrespective datei, tbc Lttlgg Rrp"*;mplied h"tt.ateriaffits
with. the requirements of the sccruitics Acr or tbe Excbanjc e.r" r" ü" "rl;;Ëil ii.applicable rules and regura¡ioru promulgatcd thcrcundcr. î-*,; tr,..n"it ti;ìoã;äürn
contained in any Lascr sEC Rçort h¡s bccn amcudd rcviscd or rd;;äü" u-*î¿*sEC Report q.d rod pu!.u"I{ availabre prior ro thc datc ofthis Ád;;;(*'...riäiri"¿
or superseded bv a la¡cr ûted tas€r sEC Report to rhc date or¡¡iräg.-.ìl*1;üI€Ë-
sFc Reeo$?, nonc of the Filcd Lascr src n eons. 

"¿t¿n 
¡1.¿ .intaio"¿ any untrue st¡rtcmcutof a matc¡ial fact oromittcd to statÊ any rnaæriai factrcquiJ io u" *t"¿ therein oror.*rl[î ,

1*: *,r_itcmsnB 
rherein, in l¡gbr oithe circr¡urstauccs uudø *H;h,h;y-;äil;i

mNreaoug.

(b) The consolidaæd financial st¡rtancnrs of Lascr includcd in tbc Filed LascrsEC-Reports complicd as to form in alt ¡naærial."re"d;,ttG;pplñ;;äü !Çq
requirements a¡d the published rulcs and rcgulations of tbc sEc wi¡å ¡cspcct tu"reii,Ëu. u"*'prepared in accordancc with GAAP (exccpiin thc casc of tn" rroaud¡,Ji",".*,r*Ër¡¡¡*¿
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by Form lo-Q of tbe sEC) applied on a consistent basis during,h. prriø. i¡volved (except asmay bc indicatcd thcrein or in thc notes tl¡ereto) and fairlv nrÊ<.ñr rh¡ ¡a-.^rir^¡-J Ê-
position of Lasc¡ and its coruolidarcd suus¡aiariel I ;,i.ï;;;Ëää,Ë::#iäi,
resuls of thciropcratio¡u and their coruolida¡cd cash flows for,b.;;;;dr,h;;;äiö*a
in the case of the r¡¡audired statements, to nonoal year-end 

"uait 
aaj'äãËäjiäöäu*

adjusmnenu described therein). --- --r'- -'?

and obligatioru incurrcd rn tb¡ grdrna¡y cor¡rsc of bruincss .o*i*ln, with past pr¿ctice si¡cc ¡hcdate of thc most reccnt coruolidatcd balar¡ce rr¡c.t inciuãø i"îi iuø Lascr sEc Repors (rhc
'.Lfferr,Balanc,1,gheir Dat!'), neitberlassr nor any of rhe Laser rubuidirri", has any,materialliabilities or obligarions óf a¡¡y (wbether accnrd absolutc, contingent or othc¡rvisc) .

requircd by GAAP to bc recognizcd ordiscloscd on a cousolidarå-ù¿-.. sheet of Lascr a¡¡d isconsolidated subsidia¡ies or in th. noæs thcrco.

Section 5.T Excçt * rJi fórtfr io r¡.Filed Lascr SEC Rcporu, sin incss of Lascr¡urd itssubsidiaries has been conducted onl¡r in the ordinary cor¡rse oiñin;rr consistsnt wirh pastpractice, and there bæ not been any cvcnt, change ãr deverop.."i;hi;h-i"dü;,r"üriít *"aggregate has had or would.re¿sona¡ty ue'cryccicd to have a Lascr Matcrial Advcrse Effccr orwould irnpair or dclay thc ability of Lascr to .o*'mr-rc the ra¡rsactio* *utrrnfúiãli, or,osatisft iu obligations under; thii Agreemenr -- ---.

' Section 5.8 LiJigation. Exccpt as disctosed in the Filed Lascr SEC Repors,there is no suit, action, p.ocidinffivestigition pcnding or, ,o ,¡. hr";r.¡;;it;rã;
th¡eatened against or atr1c!1s Lascr or 

"ny 
Jtis zubsidiclcs i¡u, irro"i¿*lly or in rheaggregate would rcasonaþ-ly be cxpccted to (i) have a Lascr rr¿aær¡Je¿""rr.'gtr 

"i fiaking intoaccount any rescrve therefor as of the most rÊcent balance shect includcd iu the r¡tø laseispcReporu) or (ii) dclay'in any marerial respcct or prevent the corur¡mmatioo or*y åf t¡r.-t'ransactioru conteEplatcd by this Agreemen! uor is therc -y¡u¿p*q ordo,ã*r.",;hrrq
Law, ordinance, rule or.rcguration oi',y Govcrn'eaur.gffit-or;rbitl,;;ä,ijiöä}*
Laser 0r any of ia subsidiaries b"iog, or which would ,."*åu¡yï 

"*p""t.d 
io Lr.: ;;effect referred to in clausc (i) or (ii) above

Scction 5.9 a¡d
None of the info,¡m.cion to be supplied by Laser for inchsion or incorporation by
the Re gisuation Stdcmeot or (b) tbc l¡rfom¡ation Staremcnt, the Schcdule l3E-3 or rhc Sectionl4(Q Notice will, i¡ thc casc of the Reg istation S taterneut, u tbc tir¡e it bccomcs effectivc andat the Company Effective Timc contri4 any uD!ír¡e statcment of a mucrial fact or omit to statcany material fact rcquircd to bc statcd therein or necessary to mgke the statcmenr therein notmisleading, or, in the casc of the Informuion Statemenç tbe Schcdulc l3E-3 aad ¡he Sc,ctionl4(f) Notice, a¡ the timc of the mailing tbereof an4 in tbc case of tbc Information Statemcnt andthe Schedule l3E-3, at the Company Effcctive Tine, cont,in any unûue ta¡cmcnt of a inatcdalfact or omit to statc uty matcrial fact rcquircd to bc srated
thc statcmens tberei+ in ligùt of thc circumstances under

-2+

therein or necessa¡y iu order to make
which they a¡e madc, not misleading.

Mc)FI(ìÂN S,T.ô'NI FV nf.)NFTr¡FN.rI 
^ 

I
^a¡rì 

ct 
^.1 
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The Registration statement will comply as to form in all matcriat resp€crs witi¡ the provisions ofthe Sccr¡rítics Act and the rules and regulations promulgared thercr¡nder. Thc Schcdule 13E.3will cornply as to form in all material respec.Ls with råe lrovisions of tbe Excbarle a.i*¿ ,¡r.
rules and regulations promulgatcd rbereunder.

Section 5.10 T&.cg!.

(a) Lasc¡ ar¡d is subsidia-ries havc fl.9 f1 therc have been ñled on their behalf)with the appropriatc govcmrnental authoritics all marsriiTæc R.rr;õ"i*å;ää¡å o,them and such Ta'x Ren¡ms ¿¡¡e tn¡e' correct and complete in all narcrial rcsp€cts and disclose allTa:ces rcquired ro be paid by them for thc periods 
"or"r"¿ 

therebi; a¡r¿ ¡
(b) all matcrial Ta:<es (wtretbsr or not shown os any Tær Rctgrn) owed by Lascrar¡d its subsidiarícs and rcq'úrc¿ tq b€ ga¡d on or bcforc t* clofi Datc bavc bcen (or r*iu'õ*timcly paid or, in tl¡e casc õf r.rc.t wrricu Lascr or any of its sr¡bsiãiarics is prcsently contening

in gry faith an adequatc rcs€rve has becn csubtishú for such i*.. io a".or¿a¡.c *io òeirp.
Scction 5' ll ComPlia¡c¡ wi¡l 

ieÞlic¿ble Law. Except æ discloscd iu the
Filed Laser SEC Rcports, rasti@,*u.*uäær;p"-Ë,
licenscs, Êaochises, consents, approvals, orders, authorizatious and ctcaranc;" Êq['å;ñ]¡".
Govcm'n¡cntal Entities (Fe "@ggen:gg') as are necessa¡y ,o o* or leasc roa offiæ'tl"i, ,

respcctive properties a¡d toconduct ttrãir respcctive brsinesscs substa¡tially in the;-r;
describcd in the Laser SEC Reporrs and as cr.urcntly owned or leased;¡;å"d;J:äîr *.1
Laser Licenses are valid and in full force a¡d effcci cxccpr for ány such ccrtificates,'pirfiL,
licenses, franchiscs, consents, approvals, ordcrs, authorizations and clca¡a¡ces which the faih¡¡e
to have or to bc in ñ.¡ll force and effcct would¡ot icasonably bc expccted ûo bave, ind¡vid,,dly or
F út 

"gg"gate, 
a Laser Materia¡ Adversc Effcct Except æ ¿¡r"to¡"¿ in the Filed Laser sEC

Reports, Lassr and its subsidia¡ics are in compliance in all ¡carer¡a t.rpd;,h õri,,"ö.*.
obligations undcr tbc Lascr Lice¡scs, wirh oniy such exceptions as, individuolty or in tha'
aggregale' would not reasonably bc expectcd to l¡,avc a Læcr Material edvsnc-Effc.,. È*.rp, *disclosed in thc Filcd Lascr SEC Reporrs, Lascr a¡rd is subsid.iario * in;;;plt*a; ;rhijudgments, ordcrs, decrees, statutês, Laws, grdin¡nccs, rules and regulations of *y
Govemmcntal Eutity applicablc to tbcm, cxccpt for sucb non.o-pti*.".liiu ¡ttá¡"i¿*lly or in
thc aggregate would not have a Lascr Matcrial Advcrsc EffccL

Scction 5-12 Brokcrs. No brokcr, invesmcnt ba¡kcr or other pcrson, otl¡cr than
Morgan stanley, rbc fecs rna cffi of wbicb 

"iu u. prr'¡¿îit aå 1"s ,cnråJü--
agreeEent bctvtccû Morgan Sta¡rley aùd Lascr) is cntitlå to.oy broker's, findsr's orother
similar fee or commission in connection with the ua¡rsactions cäuamplated by this Agreement
bascd upon arrangemsuts -odc by or on bchalf of Lascr.
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ARTTCLE VI

covENANT.S LELATING TO CONpUCT QF BUSTNESS

,..Oon period from tl¡e
date of this Agreement to the Holdings Effccti_v_e Timè, éxcÇt as expressty-pcrrrirted by this
Agreement or with the prior writtcn consFnr of Lascr or as ser fonh in seciån 6.1 of thi 

-

company Disc-losru¡ schcdute, the coyqgy shall, and shall cause il;;b;üil*-àl-"ro o"
the brxincss of the Çompany and its subsidia¡ies in thc r,rsr.ral, regular urd ordinary ro*i in
subsuntially thc same ma¡ner as herctofore couducted andlþ complia¡rcc in all rnarcrial iop".*
with all applicablc Laws and reguldiions a¡r4 to tbe extent Ëonsist"nr therewit[ use all
reasonable efforts to preserve intacd tbe cuncut brsincss oti.nizatioos of thc Company and its
subsidia¡ies, and to preserve its relationships witb those pcrsors hauÍng Uroiners ¿.aing, ør¡
the Company.and is subsidiaries to tl¡e cnd tb¿t the goodwill and ongðing br¡siness.s oñr¡e 

'Company and its 5t¡þsirlia'iç5 shall be r:nimpaired atthc Hold.ingt eñ..riir rt ".-wfä*ilimiting the gencrality of tbc forcgoing, during thc period Êom tbe darc of this Agreemcnt to thc
Holdings Effective Time, tbc Company a$ccs as tõ içc¡f a¡d iu subsidia¡i;t ,h3f;;..p,;
exprcssly permincd by'ths Agreement or with thc prior wrineu cons€Dr of Lascr ;r;;;i ronr, io
Section 6.1 of the Company Disclosrue Schedule:

:

setasideorpayf ìr,x'rii"*(-*#åi'f äi1[i:"îriî$ö"#*]"1î,'ffi;
capital stock or (y) splig combine, or reclassify any of is."piut stock or issui or '
authorizlrhe issua¡cc of any othcr sccr¡ities in,rcspcct of, in lieu of or i¡ substitution for
sha¡es of its capital stock (other ttr¡'. dividends or stock issr¡ances by a wholly owned
subsidiary of the Company to the Company or another wholly ot*oi¿ subsidiary of thc
Company);

(ü) Neithcr the Company uor any of its subsidia¡ics shall issue, deliveç
sell, pledge or otherwisc encumbcr a¡y shares of is capital stocþ any otber votiag
scctuities or any sccr¡ritics convcrtiblc into, or any options, wanaDts or righs to aiquirc,
any such shares, votrng sccruities or couvertible sccuritics (other than thclssuance óf
Company Com¡nou Stock upon tbe exercisc of Employee Stock Optioru i¡ accorda¡ce
with their tcrms a¡d iss¡ances by a wbolly owucd subsidiary of thè Company to thc
Compaoy or anotber wbolly owncd zubsidiary of ùe Company);

laws;

(iv¡ othcr than as'would not b" marcrial to thc company, thc'company
and ia subsidiaries shall not acquirc or agrce to acquirc (x) by mergini oi consolidaùng'
*ith or by purcbasing a substantial portiãn of ttre æscts'ob or in añy õth., rrn ror, an]
br¡siness or any corporation, limitcd tiability company, parücrship, joint venture,

-asyia,tio¡ o¡ other brsiness organization or division thereof or (y) auy asscts ùar
individrully or in the aggregate arÊ matcrial to tbe company andlts súbsiaiati*s;

(uí) Thc compauy shall not an¡end is certificarc of incorporation or by-

aç
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(v) othcr than as wo'rd not be m¿tcriat to the company, the compan¡rand is sr¡bsidiaries shall not selt, tease, liceruc or othenvisc encr¡mbci "r;bj;";;;ï;',Licn or othcrrvise dispose 
9f anr.of tbe propcrrics or ass€rs oi,r,. corpany and icsubsidia¡ics, other than in thc ordinary .o*rr of bwiness 

"o*irln, *¡th p* p*¡". o,pursunt to existing contractual obligations, if any, set forth in Sccrion 6.1 of thc
Company Disclosure Schedulc;

(vi) other than in tltc brd.inary coursç of brxiness or as would not bcmarcrial to thc company, trrc company and itsiubsidiari."ri¿îio.iJir.,iäf '*
indebted¡es or (y) make an¡l loans, advances or capiul .ontiuuùo* to, or ¡nves'nenß ,

in, any othcr pcrson (other rhan he company 
91" *¡riourr 

"r,¡" 
c"rp*ü,;,h¿;;-

to.officcrs a'd emproyecs of the company urd its subsidia¡ie, i.* *r.r,ï*-ir";; 
**

relocation expenscs in thc ordinary cor¡nc of business;

(v¡i) orhsr tban in the ordinary coursc of btsiness or consistent wírh theCompany's 1998 capital budgct;

(vüi) othcr than in tbe ordinary counrc of br:siness, the Compaay and itssubsidia¡ies shall not makc any iuarcrial ræ< election or scnre oiiáápro.irr'*í -- 
..-

matcrial income Tax tiability;

(ix) Except in the ordinary coursc of brsiness or except as would notreasonably be cxpccted to have a company Material Adversc grcct, th" co,up*i *¿ ¡asubsidiaries (i) shall nor e'tcr into any couuacs a¡d (ii) shall not;ary, ,-iiä oi't'*
terminatc any material,contact or agrcèmeut ro whicù the company o, äy ofit, 

--
subsidiaries is, oras ofthe company Effcctive Time wil bc, t;õ**ju.,,Jrc*. 

",assign any matcria.l rights or clai¡us thcrerrnder;

(x) Eyc,pt as rcquired by Law or prcvior:sry existing conuacrr¡ar
arrangements, in the ordinary col¡¡sc of brsincss consistent trít p.rt practicc or as
disclosed or otbcrrvisc.providcd in rhis Agreeucnç the company ùu noç uor wil it
l.-*rr auv 9f is n¡bsidia¡ies to, (a) incrcõ-thc compcnsauoo or.oy o?i;äö;jrr,
(b) cntcr iato any coaract sS *-y of iu employot t errdiog ui, 

"', 
urr.rpìãñ;;

compcnsation or bcncñts, or (c) adopt any plan, arrangrä.ot õr policy rrn¡cU *óU¿
bccgmc a company pla¡ or amcnd auy company ptan to tbe exùnt s'ch adoption or
amcodmcot r*rould c¡eaæ or matcrially ¡¡c¡casc any maatial liability or oblig'a¡iou on rhepart of üc Compruy or its subsidia¡ies; ;

. .t- (d) Tbc company a¡d is *uo¡¿¡..¡o shalr not makc any chauge to
leg accounting metbods, 

rygciRJcs or practices, except ¡¡s mÂy be rcquircd by GAá.p or
Regdation S-X promulgo"¿ Ur'r¡. SEC or by Law;

. (xiÐ The Company sball not, and shall not pcrmit any of ir subsidia¡ies
.to, create, incru, suffer to cxist or assumc any matedal Licn õn any of thei¡ asscts, excêDt
as would nor have a company Material Adversc Effect or natcrijry hp"t rh;-' 

-'---r'
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i .. .',:

Co'mpany's co¡¡duct of thc buiness and opcratioru of thc Company arid its subsidia¡ies,
as prcscntly conductcd;

-28-

(xüÐ Tbe Company sballnoÇ ar¡d sh¡ll uot pcroit ar¡y of ¡ts subsidiarics
ro enrer into any ua¡¡saction or contract witb, or (except p*,Lo, ,o t¡e Affliatc
Agreemcnts) lakc any palr¡cnr ro, a'y Affriare:of rhe co,oproy (orürüi"
company's subsidia¡ies or its or their ofüccrs or di¡ectors trib.tr)Jirr"ryä*r.'or
business coruisteut witb past practicc); and

(xiv¡ 
]he Company'and its subsidiarícs shall not authorizc, or comnúror agree ro take, any of thc forcgoing actions.

Scction 62 other Actions. 
-Druing 

the pcriod Êom thc datc hcreof to tl¡eHoldings Effective Time, th.õfr@ Lascr s-n¡U 
"¿i*¿liU uot pcrmit aay of t¡eir l

ræpcctive subsidiaries to, take any action that would, or tbat could reasonably be expccted to,result i¡ (i) any of thc represcntations and warr¿¡rrieTl*"h party scrforth ú6i"ÀñÀ.n,
that¿¡e qr:alificd as to materialitybccoming u¡true, (ri) any oi*ru represcntations a¡dwarrantics that a¡e not so qualificd bccoming uuûr¡€ iu animatcr¡.¡;rp*i-;;i¡iil,ü-;r,u.
conditjons to the company Mcrgcr sct forth-in A¡dcr;vú¡iç¡[;lgfffi;äää' ", '

section 6.3 Advice of chanses.- up-ol eþtaining knowredge of any suchocculrcnce, ttrc company tna@uy i¿v¡sc o. ãd.r p.rry orally aod, in witing of
.(¡) an{ rçpresentation or waranty nradc by it containcd in this Àer.;"it,lr., t q*lJfi;ä; 

"materiality becoming untrue or inaccuraæ i¡ any rÇspcct or any r*n rcpt"t"otutil;;";
that is not so qruliûcd becoming untn¡r or ínaccruaæ in a¡y matcrial re¡pcct, G) the failnrc by'itto comply wíth or satilt þ qy Eatcrial rÊspcct any coveü¡rç couditioa or;gril;," b"complied with or sarisficd by.il undc_rthís ag.ecmer¡r or (üi) -y .hd;;;è;;;i;ì;;;;, 

",which' insofa¡ as can rcasonably F fr1r""q would h"", ú rh; r; of Lascç a Lasèr Materialedvlyg Effect and, in the casc of the company, a company t tatcriat Adversc Effecq (y) havine,or which, insofar as carl rcasonably bc fored would b"", t¡" cffest sct forth in clár¡sc (i)
abovc or (z) which has rcguttêq oi whicb, ir¡soi", * *" *;;úy u. õ"äïi¡äl*, 

"urv of thc conditions'sct fofù in A¡tictc vItr hcreof not bcing *d;E¡¡, Eüü o¿ui.ä, u;¡no such notificæion sball affcct tbc rçrcscnutioos, warrantiJs, .o"in*,, or agrccmear of theparries or tbc conditions to rhc obligaúons of rhc pÅriæ ;d*lht Ãgreerìrcnt,-

Scstion 6.4 Conduct of Brsiness of MeIsø SgÞ. From thc dat¡ hereof to rhcCompanyEtrccrittnn",V .",iri¡*ofauynatrw,(i¡i, ,

acquire aüy assctsr or (ül inorr any indebæd¡css or assunc rny ti"uititi.s ";;;líÑ;;, t, .*¡
case, excqpt as provided in or contcmplated by this Agrecmeni

section 6.5 $e9.tion la{fì Noticc. Pr,omptty aftcr thc darc hcreo4, Lascr sba¡l
qrlvidg p thc compaay in @'¡'ith;spcct to tbe L¿sc¡ Dcsigrccs (as:

1.F:11n,thg !{oldings McrgaAgreemcnt) required by såon i(f) of thc Exciungc Àit rn¿
Rulc l4f'l of the SEC. Pronptly aftcr is rcceipt otsr.¡cn inrorm¿dorr ,h. c.rp-y:hr¡iãi. ,
with the sEC a¡d mail to ail stockholdcrs of¡ccord of thc compani ,t s.*"JüO Nru*.
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ARTICLE VII

Secrion 7.1

-29-

sharreach*Jî1i:iå- i.,;Îl,:äï;TLîconsultants and other represcntativcs fi¡ll access at ¿l ¡*son¡ul" ü;* tbrougbout thc pcqiodprior to the company Effcctive Time to all ofits books,ã*ir, öp"*es, plants and pcnonnctþrovided that att such acccss sball be on rcasonable adVar¡ce ooti'." -¿ shall not disrupt normalbusiness operatioru) a¡4 du¡ing such pcriod,-cacb shall fi¡mish p..ptry to lhe othcr (a) a copyof each report' schedule and othcr ¿o"utn.nt tl"¿ ;;rir"dîyti,;-,*,."t to the rcquiremeutsof fcderal or state sccurities !ys, and (b) ail othgr inrornat¡onï'Juch othcr pa¡ry Eayreasonably reguesÇ providcd tb¿t no invcstigation p,*u"ot,¡-ù'¡r õ..too 7.2 shall affect anyreprcsentations or \rarlantics mode hcrein oãthc con¿¡ti; i; ,h. .bligations of the respcctiveparties ro consuññrte tu goT'Tt yosq. Each-p;;;;,¡'.-itîrp*,,¡ve affiriatcs,represcntatives nd agents shatl bold in cõr¡fidenc¡ ;lL"á"p"ur. ironn¡t¡oo in accorda¡¡ce witbthc terms of tbc confidcotiatity,l,greaneuts u"*a* I¡scr and ue company datcd Febd¡ary 4,! 998 a¡¡d Fcbnrry 23, 1999. 
: -

Section 7.3 Comfort Lcners.

(a) Tbe company shall r¡sc its rcasonable best cfqru to ca¡rsc to be dclivered toLasc¡ "comfort" lettcts of ET"-, &Yomg, irp, u,. ô*p*rr ¡iiä"¿*, pubric accormtants,dated the datc on which the Registratiouîurirrn, shdt ùccõmc effåtivc and as of thc daæ onwhich the lr¡fomlation statemcit is m"ilø io rhc company's stockholdcrs, and addnsscd to

MORGAN STANLEY CONFIDENTIAL oooEt04.3
16dv-001428



Laser a¡¡d the Company, in form a¡rd substance reasonably satisfactory to Lascr a¡d æ is
reasonably customary in scope a¡d substo"ce for letters dclivercd by indçendent pubìic
accounEnts i:o counecticn with ta.rsactions such as ùhose coniempiare<i ili t¡r¡s ag".rrnt.

(b) Lascr sball use its reasonable bcsr efforts to cause ¡o be delivercd ro the
company "comfon' leners ofA¡thurA¡dcrseri, LLl, Laser's independenipuu¡¡. aç|;;*u,'
dated the dare on which the Regisaadon Sta¡ement shatl bccomc .åê.d;;;Jä.i lr¿iäãI'which the Information statemeut is mailed to the comp-y'r oo.khof¿.., ,,,¿ãaäålä'to il '

companv and Lascç in form ar¡d substa¡ce reasonablysat¡sractory o,h;äd;it'* ¡reasonably custoûary in scopc and substancc for latcrs delivercdiy ioJ.p"oaJot;*¡]-
accowta¡¡ts in connection with ua¡rsactioru such as thosc coutemplatcd bi thi, Àå.rä"r. -

Section 7-4 
-.Li$ins 4PJtli$tiofi. Lascr slnll prÊparG and submir to rhe NySE alistingapplicationcovcring6ffi-bËissucdin.oL_å,t¡onwiththeCompany-

Mcrger, and tMJ. Y its rcasonable best effors.to obtai¡r, prior to the Conpany Effcctive ïime, :approval for thc listing of such Lascr Slu¡es, subject to official eoticc of issua¡ce. e . .

Section 7.5 Affiliatei. Priorto the.Company EEective Timc, t¡eCbmpany
shall car¡se to bc prepare¿ tndffiã ro Lascr.a rist trcå"oLuty ä;;ö;'Jüh,ät?,
Laser) identiffing each pcrson wbo, at the timc the Inforrration s'taæmcnr ir-íiJrJÑï
company's stockboldcrs, may bc dccmcd to bc a¡ "affiliatc'ort¡c conp;y;;;.iä t,usid í! paragraphs (c) urd (d) of RuIc 145 undcr th. sccruit¡"s Ãct r*" t6*îii+ lll
Sli-_*.ì'). The Company shall r¡sc its reasonable besr efforts ,o ."* such person who js
identified as a company RuIc r45 Añiliarc in such list to detivcr ùo È;;;;ü;;äi;
cgmparv Effectivc Time a wrinen aþeemcnt, in customary ørr, t¡"ti.l ci;;;ö nl, rosAEiliaæ will not (i) sell, plcdge, transfcr or otherwise dispose of, oiin;y;,ü;;ír;à;;,
such Company Rule 145 Atrliarc's risk rclativc to, any Lascr St¡a¡cs iszuca to *.f'corp-y
Rule 145 Affiliatc in connection wirh tl¡c Company Mcrgcr, exccpt pruytlnt to a¡1 effcctive
regisuation statemeut or in compliancc with suiu iule t¿s ot"trot¡.".*6p,ioo Ao; ,il-regìstation requirements of thc securities Act or (ü) scll or in any otuer *ai ,ø".J*.t nu.
145 A-ñliate's risk relative to a¡¡y l.¿scr Sharcs recsived iu thc cämpany M.r';;-Ñhj";"
meaning of Scction 20t'01 of thc SEC's f inençi¿l Rcponing Rclc¿sc Nã. rl¿-uri¡i,f,"p*¡"¿
commencing thirty (30) days prior to the Compauy gtrcøvã Time and'en¿¡og .t si"U ti,oo ,. tf,,
fina¡¡cial results (inclu'ling combincd salæ anå nci income¡ 

"ou"riogã 
¡ãår"rõËir 

"rpost-Mcrger opcrations have becu publishcd, excepr as pcrmined uisurÀ..o*6"É:ffitd'
No. 76 issucd by ü€ SEC.

Scction 7'6 HSR Act; Compctition Laws. As soon as reasonably p¡acticable,
the company, Lascraad tøffi be m'dc r¡rnlioss;¿î'ubJ;ioos
under the HsR Act (if applicable) and a¡y orbcr applicaule competition L¿rñ *,"i * -
reasonably required to bc made in conncction witb this agrccmåt a¡d the u."*"o¡oos-:,
conæmplated hereby. Subjccr to Section 72 hcreo[ t]re iompany wiU fi¡mish; L-aser and
Laser will furnish to the company, zuc! ínformation and ass¡sranc" * ,i. 

"r¡* 
rlvî¡.llury

request in conncction with the preparation of any such filíngs or submissio;: S"bj;ìn i*,ion ,

7'2 hcrcof, the Company will providc Lascr, -á f"r"r *ilip"o"iar tb. conrpany, *i,u.opiJ;i

-3G

MORGAN STANLEY CONFIDENTTA.L oooao¿.d,16dv-001429



all conespondcnce, fìlings or corununications (or memoranda sefting forth the subsrasce thcrcof)between such parry e¡ anï of its representatives, on the one ha¡d, anã *y go""-Á.nãì-"g.n"y
or authority or mernbcrs of their respective sraffs, on tl¡e other hand" ;d ;;Ëì;iË 'Agreement and the uansacdons contemplated hercby. The company and Lascr shall consuitwith-one another with respcct to any such conespondence, filingi oi.o*o,-*i."J"* äå ,u¿lengage in discr¡ssions wirh ar¡y Govemmenräl Entiry on a joint Ëasis.

Secrion 7.7 Ernployee M?tters.

., , ^ 
(a) From and after the Hotdings Effcctive Time, Laser shall honob, and shallc¿.oe the company to honor, all emploprent, scve¡"¡lce, tcmi'årioo,.oñrl;g,di¿î,ir"n,.o,

agrcemcnts ro whicb thc company is a parry as of thc Holding, Ftr.ãi;;ñ"ddhowever, that (¡) neirber Lasà ooi,t.'iorrrpauy sbatt b""";t;qp.nsibility for thãõãËpany,sobligations undqr that certain cmployment agrcement entered iato as of octobcr l, rggr,betwecn the company.ld{.tty w. Lcvin (cxccpt for thc incenrivc payrnsnt providcd for insection 3'2(b) thcreof (relating to the divestitr¡¡ebq.c."q3 a"frt & sccruity produç*, hc.),which shall be the responsibility of thc company apd paid io r".oi¿*. witb the terms ofsectiön 3'2(b) thereo0, and (ü) neither t ascinoit¡i company rn"¡t hur. any resporuibiliry forthe company's obligatíons r¡nderthat certain employmeni .gí"oot cntered iato as of July l,1997, bewcen the Companv and Paul e. Shap- E'*..p, *-p;;;;;ä.-Ëä"'"li"f
Secrion 7.7þ) or rhe proviso to rhis scntcnce, Ëom *¿ 

"n., 
Å. H;ton rî-åiüiällrrr*will cansc tbe company to alrow company 

1m¡rolccs .o p*t.d;; in Lascr ernptoyee bcuefitplans onsubsrã¡tialrv the same basis æ sinilariy sr¡rrarrdl;;4royces; ñé;;;"çr,that Laser will catise the Company ¡o continue tic company ptans ior at reast six (6) monthsfollowing the Holdings Effective Tim". lascr will or øll å*"tlr, corup*y to give compaoyemployees full credit for purposcs of eligibiliry and vcstíng 
"iu"i.na, 

a¡d bcncfit accrr.¡al forservice with tbe company and its affi.liaæs priorto th" noiaings Ërtoiu, Timc rurder eachLaser employec bcucfit plao; providcd, howevcr, tha¡ ¡e ,u.u ãr"ating 
"f 

,;ì;r*,rt,, i'duplication of bcnefits. wit reçcct toÑifu. *o.nt p¡"rrr r"iooio.¿ for the bcnefit ofCompany employecs f¡om a¡d afrcr rbc not¿¡ngs Etr "d;;ii_;;;,úì iU .îu*î;* . u.waived any pre'existing condition limitations an¿ (i¡) g¡"" erccç'in dcter4ining any deductible
qd Try*t out-of-pocket limitatiors, to .r"¡r. i*õ,".¿ *J r.o*u paid by, and a¡nountsreimbrrrsed to, such emplo.yccs with respcct to similar pr* r^iot"¡ncd by thc companv for suchemplóvee's bencãt immediarcly prior to rhc Hotdiogs Èr."t".i¡il] määËr*r,íiÏJ¿¿i *afor rhe pu¡poscs of ccrrai¡ of n¡cü company rhns in¿.;rrui" 

"i;;h ",t 
*;ñl.;;t-

severance' teßEi¡srion'consulting an¿ rctiremeut agrecments to which the Company is cuheutlya party' tle connmm¡ti9o 
9f_th. Holdings Merger t*¡lt *n titutc i "change in ånúor oitr¡ecompany (as n¡ch q i: d.ÞS in sucÉ plarsâa agreemenrs). Lascr agrces ro ca¡¡sc tbecompany, aftcr the Holdings Effcctivc Tine, to pay all *o*tr p*ridcd r¡ndcr such companyPlans and agreements as 3 rcsdt of a changc in cõntrot of the cornpatry in accordancc with tt¡cirrespcctive tcrms and to honoç and to..t o" tl9 company to ¡onoi-.¡t ¡gh*, ù"1¡.grr;¡'modifications to or witrr æspccr to any srrch conpany pir*;;¿;cnts whicb bccomeeffective as a rcsult of such èhange in conuol - -.- ì--- 

.
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(b) Lascr shall cause the Company to continue the Company's Executive
tuù¡u.al lnceutivc Policy for thc rcrnainder of 199E, and participants rhe¡ein shall not bc eligible
for panicipation in an analsgeus Laser incentive plan in respcct of 1998. Laser shall honorl and
shall c¿use thc Company to honor, the Company's Execurive Severance Policy without ury'
amendment advqse to panicipang. Lascr shall provide seve&ucc bencfirs foi employee, áf ,¡.
Company, who are not participana in Company's Executive Sevsrance policy *a'*to do not
have emplo.vment ag¡eements with the Compaay, u¡dcr the Lascr severancc policy on the sa¡ne
basis æ similarly sitr¡ated Laser employees provided that sevcra¡ce benefis ii,¿f L no lcss than
those set forth on Schedule 7.7þ). - 

,-- --

(c) Effcctive as of.thc ninety-ñrst (91) a"þ foffowiog rbe Holdings Effective
Time, the participana in Ûre Executive Scvcrance Policy scl fo¡ttr on Sclc¿ute ¡l(cl niy 

-
voluntarily terminatc tbeir emplopnen! u/hích tcrminarion u/ill bc deemed to bc forlGood
Reason'! under the Executive Scvera¡rce Poticy as a result of rhe consu¡nmation of the fioiaings
Merger,

(d) Lascr ar¡d the Compauy ag¡cc to takc all necessary action to provide rhaq
eff.ective æ of the Holdings Effective Time, all outsta¡¡ding Employee Stock Optiäns shall be
vested and exercisable as*of the Holdings Effectivc Time, ta út*c.n the Holdings Effectivc
Time and the Compauy Effective Tir¡c, Lascr shall car¡sc the Courpany ro mainraii a broker.
dealer cashless exercise proccdure for tbe excrcisc of Employee Stock Optioru. Laser and the
Company agree to take all othcr actioos necessary to provide for the canicllatioD, effective át the
company Effective Time, of each oustanding Employee Stock option a¡d, iu senlemenr
therefot, a Paymeil-to thc boldcr of thc Employcc Stock Option in cash Uy Lascr or the Compaoy
at ùe Company Effective Timc cqual to thc product of (Ð the total number of sha¡es of Compa$y
Com¡non Stock subject to such Employec Stock Optiort and (ii) the cxccss of 527.50 over thc
exercise price pcr sharc of Company Common Stock subjcct to such Employcc Stock Optiou,
less any applicable withholding ta,res.

(e) Lascr agrces th¿t, at or prior to thc Hord.ings Effccrive Ti¡ue, Hordings may
cause the Company to (i) assuure sporuonhip of thc pcnsior¡ rctiremenL savings, rctiree hcalttr
ca¡e and life i¡¡sr¡ra¡¡ce and othcr plans maintaincd by Ncw Coleman Holdings, Inc. that ue
reflected in footnotes 7 and 12 to the 1996 fi¡a¡rcial statenents included in rhe Company's 1996
An¡¡ual RePort ou SEC Form lO-K (as such plurs rnay havc bcm changcd in thc ordinary cor¡Íse
of business si¡cc Dcccobcr 31,,1996) (thc "!E!:'), and (ii) assr¡me ùã t¡abil¡tÍæ an¿
obligatiors of Ncw Colq¡¡n Holdings, tnc. õG thc Pla¡s to the cxtent rcflcctcd in suct¡
footnotes (æ srh liabilitics and obliguior¡s rnay have changcd in tbc ordinary cou6c of brsincss
since Decçmbcr 31, 1996). Tbc documents uscd to effcct zuch assrmption shall bc ín for¡n a¡d
substance rcasonably satisfactory to Pa¡cnt,Éloldings and Lascr.

Section 7.8 Cgntigr¡ançc of Existing Indcrnni$cation Risþts.

(a) For six (6) years aâø thc Compny Effcctive Tirnc (and during the pcriod
following the Holdings Effcaivc Time but prior o thc Company Effcctive Tine), Ù.sc" s¡att; ot
shall cause thc Sr¡rviving Corporation to, inderi¡niff, dcfend and hold lurs¡less -y prrroo who is
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now' or has been at any üme prior to the datc hereof, or who becomcs prior to tbe companyEffectivc Time, a di¡ecror o. õffic.r of the C
r o sse s, c rairns, danages, r iab u i ties, 

"r 
ro *á"llHjî ; 

jf;*m*lï*ttt 1]judgrnents,nncs,rosies'*¿*,"*"p;d'l;;',ffi :il;iïä:,äitr;ñ.1T,'ff '*",'
tfueatened action' zuit, clairn, procecding orinvcstigation (;t, ;;bhi-') ro t¡e exrenr rha anysuch claim is bascd or¡ o¡ arises out of:li¡ t¡c ract-.ïis"iú"å.*fied person is or was adircctor or ofüccr of the Company or ¡s or wæ scrving 

",h; ñ;; of thc Compar¡y as adirecror, officer, emproyce or agent of auotucÈ cbrpon:tion, p.nìäïp, ¡oint veuûue, rr¡st orothcr cnrcrprisc; or (ü) this Agrecmcut or thehol,iirgrtvËFãä**.o, or ¡r¡y of t'c.Ùa¡¡sactions contcmplatcd hercby or thereby, in each-casc aïr .i*, that ury such clais¡penains to ar¡v maner o:.fb", a¡i.si1q, idrtiog ot *.*ing frt";;';; 
"t 

th, d;;;y;Ëè,i"o ,

Time, regardress of whethçrsuch c¡aim is as*æ¡cd or.raiï.Jp.ior-., u,prJtlitJffiä;
Effcctivc Tine, to the fuil exrenr permincd r¡nderrhc DGCL,,ilõ;mpany,s ccnificàtc ofincorporation or by'laws or any i¡demnificadoo rg"*roiio;ffd",,t!ø"i*.ã?, r¡¿iudingprovisioru relating to advancement of expcuses insu¡re¿ io trr. ã.ã*e of any sucb Clairn;prgvile4' however, thatneither Laser nor rhc suivhring co,p;d;;rh"lr b",.qrir"ã;*' jindemaify ury Indcmnified pcnon in con¡ecti.o_n withäy;;;;ú;g (orportion ttrercofl .

involving a¡¡y craim initiated by such todcmnificd p;;;.Á*,,h. company r¡¡læs thcinitia¡ion of such proceeding (orportion ùoTÐ t"rr 
"uooËãJftle Boud of Di¡ecrors of rhccompanv s¡ rrnr¿5s sgçh proceerring is brougbt by an.Indcmnifirdþ.r*;;;.öiäiäiìi"o*

$ sï19" 7'8; and ptl"j9+9 tuhitt¡at in ttre 
"""ut -y CHnl; ;*"cd or madc ri,irhin suchperiod" all such rights, tiabitities a¡d timitations,in r.rp.á 

"i-y ilh clirrr;il.d¡ |*ü r¡¡titdisposition ¡hcreof' without límiting the gêncrality 
"iri," 

pir.ilir¡"ärãr"*¿,fi'rr;".äi"*,
Indemnified person becgmes.lvgryed in any ctaim aacr o; ¿;.pö;;ffi; ä.:i'ä,shall, or ihall cause thc sr¡rvivin! corpontiäu to, pedodica¡y ad;;; ñ; ilñãäPerson its legal and orbcr cxpcnscs lintluding t¡. äJ "i-y ¡rr.nrg",i"";¡;rp*î;;
incurrcd in connection thercwith), subject to 

-the 
providing íy *.ii"i.*,i¡ed penon of ar¡undertaking to reimbr¡rsc all aoonnts io øvanced in tbr Juuio¡; fi*I non-appealable

de¡ermination by a court of compctent jruisdiction tb¡t such lndemn¡fied person is nor cndtlcdthereto.

(b) Lascr and the Company agrcertrat all rigùts to i¡denjnification, and alltimitatior¡s with rcspect rherero, existinjin iavãr of ury tidörid; p¿"",r * p*i¡ãiãi" t¡.company's csrtific¿rc of incorporarion or by-raws.rd;t i"d.ñfication;gd;Ji" rtr ",.,the datc hffco4, sh¡ll 
"{!Y. the Holdings Mergerand til c";p*}, r"rg¡g*ä¿,rrri¡ü,iou",

in full force and cffccr, without -y...*a.rni,t orr,o, ro,"Ëü or sü 1e¡ y."rlîoo, ,¡ocompany Effesti'/c fu. .9d lúq thc period f,ouorving the Hoiaiogr Effcctive rirnc uuîi.iortorh-e Company Effcct¡vc TÍmc) to thc extcnt such rights a¡d limirations arc consistcnt with rhe
?SL., Prov,'d9Û@g, that i¡ thc cvent any Claim is asscrted or rnadc withi¡ such pcrio4all such rigi¡s, Iiabilitics ã¿ tiøtations in rcspect of any iucb Clain shall coutinuc ¡¡utildisposition thereof; proylded n+t¡g tbat any ¿eærninaúoi rã** to u ,n,.dñt,.rp*, 

"whetircr an ludernrri6ed Pcrso;Gn¿uct cðmpües tit¡ r¡r rtio¿"r¿t sct fortb u¡d6t¡c óc,ðr;the compuy's ccrtificadeof incorporation or þr-r"*, o, *, *Ë*ã;;;;;;ä L, u.,shall be made by indepcudenr legal cor¡rscl sclåted Ul,r*ú l-rãirnnin.O pcrson an¿ nason¿Uly

-33-

,,

MOFIGAN STANLEY CONF TDENTTAL ooogo¿.7
16dv-001432



acccplable lo Laser; 
"¡t¿ 

proy{e=d fr¡rt}reJ that nothíng in rhis Scction 7.8 shall impair any rights.
or obligations qf any current or formcr director or officer of thc company.

(c) L"s., o, the Surviving Corporation shall r¡c reasonable best efforts ro
obtain a liabílity insurancepolicy ("0&9-!$gralgg") for tfre benefit of t¡e Company's existing
ar¡d former directors and ofücers commencin[ããl Holdings Effective Tir¡e ani iór. floa of
not less than six (6) yqêT afrer thc Company Éff".tiu. firn. pro"¡¿ilg subsrantially similar
coverage in amounts and on terms no lcss advan¡ageous than that cuncntly providá to such
cxisting and fo¡mer directors. and officcrs; pro."rq4 fr¡Íhg that neither f,r*i no, tt . Si¡1¡¡l"g
Córpontion sball bc rcquired to pay an annr¡al premium for D&O kuura¡ce in excess of 200Ø
of thc last *d.t5$um gaid prior to the daæ hcrcof, but in zuch casc shall pqrchase as much
coveÉge as possiblc for such amounl

shall be enforceable by, each Indcm¡rified Pcrson, his or her hei¡s a¡d his or hcr p;".¡ '

rcpresentativcs.

Section 7.9 Expcnfet. V/hcther or not tbe Company Mcrger is coru'umm¡æ4
all costs and expenset in"t rr.Giffiecdon with this egrsemc¡t *a Or uansactions
contemplated hereby sball bc paid by thc party incuning zuch cxpcnsas.

Scction 7.10 Public A¡noturcemcnts. Lascr and the Cornpany shall consult
with each other before itsoi"g@ss æt.¿sos to b" tt;,rã *6 *sn.I a
tl¡e tansactions contemplared by this Agrcement a¡d thc Holdings Møger. , I , 

,

Section 7.1 I Reasonable Best,Ëffors. Upon the ærms and zubject to rbc
conditionssetforthintnisngr@.,Ë.o.oa8reestouscisreasonablcbest
efforts to take, or cause to bc takeo, all actions, and to do, or causc-a U" ¿"*, Ãà,ã*ri" *¿ '

cooperate witb the other parties in doing, all things ncccssary, propcr or ¿dvisable, to
çonsullunate and make cffcctive, in the most erpcditiors mannerpracticabte, the Company
Mcrger and the othcr traDsactions contemplated by this Agrccmcn¡ including, but not ii¡nit"a to:
(i) thc obtaining of all nccctsary actiors or no¡ractions, waivers, conscots anã approvals from all
Governmcntal Entities and tbc making of all uecessary registrations and ñli¡gs t"i,h *¿ tt
taking of all othcr reasonable-stcps as Inay bc nccessary ¡q 6þrqiq an approval or waivcr.Êom, or
to avoid an action or procccdi¡g b¡ any Govcrnmcntal Eutity (including t[osc in connccrion
with thc HSR Act, if applicable); (íi) the obtaining of all ncce*sary co¡rssnls, approvals or ,

waivers Êom pcrsons othcrthan Govcrr¡srcntal Entitics; (iii) ttre defccding of any lawsuig or .

other lcgal procccdings' wbethcrjudicial or adsrinistative, challenging th¡s Ag¡.Êglêat or the :

corsr¡mmation of the transactions contemplated bøcby, including sceking to havc ri¡y stay or
temporary resûai¡ing order catercd by any cor¡rt or othcr Govcr¡mcntal Entity vacated or
revcrscd; and (iv) thc execution,and delivery of any.additionat i¡stuments uecessary to:
consumrnate thc tra¡sactions contcmplated by this Agrcemcnt Notwithsta¡rding thc foregoing,
nothing in this Agrccmcnt shall bc decmcd to rcquirc any party hcrso to entcr inro any
ag¡eement witb a.oy Governrncuul Entity or to conscnt to any order, dccrec orjudgmint
requiring such party to hold, scpa¡ate or divest, or to r€stict thc dominion or conüol of such

-3+

c

MORGAN STANLEY CONFTDENTTAL ooo€¡04B
16dv-001433



party or a¡ly of its Affüates ove& any of tl¡e asscts, propcrties or br¡sinesscs of zucb parry or irsAffrliates i¡ existence ou rhe date hereof,

ARfiCLE VIII

TO CONS OF

Section 8.1 to to
Merger. The respective obligations ofeach party to the Company shall be zubjcctMcrgcr
to thc satisfaction or waivcr, to the exfcnt pcrnoined by Law, at or prior to tbe Company EffcctiveTime of the following conditioru

(a) Thc Rcgisration Statemcut shall have bccome cffcctivc in accorda¡¡ce withthe provisions of the secruities Acr a¡d no srop ordcr suspcnding th¿ "tr"d;;;;*;l';;--Regisaation Statement shall bc in cffcct aoà no proceeding ror sLu ptrposc,r"[ü*io,og
bcfo¡e or tlueatened by the sEC; and all applicaËlc time {riøs *qt;¡t"¿ un¿er tt qsåru¡t¡"s
Act and the Excbange Act following thc mailing of the Infàrmation srd"m;;;,h;ó;;*y,,
s¡ockholders shall have lapsed.

. (b) 
- . 

Tb.lL".., Sha¡es shall havc bcen approved for. listing on rhe NySE, subjecrto ofücial noticc ofissuance. :

(c) No prelimina¡'y or pcnnanÇnt injunction or othcr order by any fedcral or
state court in the United States of competcnt jurisdiction which prohibis r¡c consr.¡nn"tiio orthe company Merger shall bave been iszued L¿ r"nain in ctrecl

(d) The Holdings Mcrger shall have been cons¡¡¡nmated in accorda¡rcc witl¡ itsterms and the applicable provisioru of the DGCL

ARNCLE D(

Scctiou 9.1 Terminatiou This Agrecment sh¡ll ærmi¡atc automatically upon
the rerminatio¡ of thc uouiui@gr""r*íio;;d^*;6il i;;.:::ìrr rt:

Scstion-9-.2 E$ect gf lermination. In the evcnt of tcrmination of this
Agreement as providcd in scction 9.1Eercomãgrecmeut sh¡ll forthwith bccomctvoiel a¡d
therc shall be no liability o_n $e part of ury of the pafoes; pro"i¿J t¡¡t the provisions of
sections 7.2 uÅ 7.9 and of rhis Artictc D(shail continuc aìãffiothing hcrch shal rclicve any
party from liability for aay willfr¡l breacb hcreof.

scbtion 9.3 
.Amen4mcnt, This Agrccørcur ¡nay bc amsudcd by thc parties

pursl¡ant to a writing aaopteaffiãkeu by ali of th. p.d;;i any time prio, to lbut oot
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following) the consummation of thc Holdings Mcrger. This Agrceruent may not be a¡rended
except by an insrnrment in r¡¡riting signed by all thã pa¡tics hcrJto,

o (but not following) thc
corsr.rmmarion of rbe Hotaing@;õTõ hcreto may (l enen¿ tbe timc for thc
performance of any of the obligarioru or othsr acu ortrr¡ otleì fanies, (b) waive anr
inaccwacies in the representations and warr¿nties contained i¡.åin ot in any docr¡nenr dclivered.pt¡¡st¡ånt hereto and (c) waive compliance witb ury of the agreemcnts or conditioru cont¿incdherein. An¡r agrecment on t. .p-*, of a party to auy such cncruion ot t""¡"", ,¡"il u" àîì"1,æ against such parry and only if sct fortb in an instrument.in writingrig".¿iyî.ioö. *failnre of any party to this Agrcemcnt to asscn any of its righu *á!t this Agreerncor orotherwise shall not constitute a waiver of such righa.

ARTICLEX

G-ENERAI, PROWSIONS I T

sectiou l0.r No survivar o{Re,presèntadons and warr¿nti"s. No , .

reprcsentations or wa.anr.i"r . iä*",Timc' This section 10.-l stull not limit any coverunr or 
"gx".á.iiof thc p.fo.i*rri.iiy ¡"terÌns contcmplates perforrnance aftc¡ the compauy Effective Time.

r . . Section 1.0'2 Noti"gg. AII notices or other comr¡unications herew¡der sball bcdeemed to have been duly given and madc if in r*riting and if scrved uv pcrsoual dcli"* "*"the parry for whom it is,inænde4 if dclivercd by rcgiicred or.*¡¡"¿ mail, rcn¡n reccipt
requested' or by a national coruier scrviee, or ifseniby telecopieç provided that tbe telccopy ispromptly confi¡oed by telcphone confi¡mation thcreoi to trr"'p"rsoiãi[îød*r, Jfbni;
below, or such other add¡css as ¡nay bc designatcd in writiog uiton"r, in the same mannø, by
such person:

(a) If ro Lassr, to:

Sunbcam Corporation
1615 South Congress Avenue
Suirc 200
Del¡ay Beacb Florida 33/þis
Facsimilc: (56t) 243-Zt 9 I
Attcntion: David C. Fanq¡q Esq.

'3&
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with a copy ro:

QL.,¡J^- 
^ -- 

cr-.^ r r-- - re¡gsËu, ô¡P5, J¡éts, ¡Y¡tragncr
& Flos¡ LLp

One Rodncy Sqr.rare
WiLningtor¡, Delawa¡e I 9g0l
Facsimile: (302) 65l-J00t
Attention: Richa¡d L. Easroq Esq.

(b) If to thc Company, to:

CLN Holdings Inc.
5900 North A¡d¡ews Avenue, Suite #700-Á,'
Fort Laudcrdalc, Florida 33309
Facsimilc: (954) 772-93 Sz
Attention: General Cour¡scl

with a copy to: ; l

V/achtcll, Lipto¡u Roscu & tGe
5l tVest 52od Strect
New Yorh Ncw York 10019
Facsimilc: (2 12) 403-2000
Anention: Ada!¡ O. Emmerich, Esq.

Any such uotific¿tion shall be deemed delivered
the next business day, ifsent by national courier
business day reccived, ifsent by telecopier

-37-

(i) upon reccipt, if dclivcred pcnonally, (ii) on
service for nc¡¡r busincss day delivcry or iiü) thc

section 10.3 
. 

Desçdp{Ye He¿{inff. The head.ings conr¡ined in this Agrcement
19 for reference purposcs outffi *y 

","y 
uãL"*ing or intcrprctation ofthis Agreemenr

Section l9f . . This Agrecmcnt(including the Exlutits, Dis"lo d instnrmcnts rcfcrrcd ¡o
hercin) (a) consiuncs thc cutíre agrcement and zupencdo .rf othcr p¡or agrccments audur!¡rstatdingt botb wincn urd 

-oral 
a¡uong the partics ot.i of ttn , with respeet to the

¡ubject rnat&r h.rco4 (b) exc¿pt for thc provisions of sections z.ifcl .n¿ 7.g hereoT is not
inænded to confcr.rpon any other pcrson any rigbts or remedies ¡#,r¿or.

Scctioa 10.5 .¡"tqt*t"u"f Whca a rcfercnce is made i! th¡s Agrecment to aaArticle, section or Áancx, *trffiãñ[¡u bc to an Articrc or scction o{, or aa Annex to, rhis
Agteement r¡ulcss otbctwisc indÍcatcd. whcncvcr thc words.,,i¡clndc-, ,.includes'or,.iacludhg,,

3t *"d in this AgrecrncnÇ they shall bc des¡red to bc follourcd Ui tL *t* v¡,b".ot--"
límitation"' Thc words "hereof', *herein'aud 

"hereunder" a¡¿ wórds of simila¡ ¡ropon t*u*
used in this Agrecmcnt shall rcfer to this Agrcemenr 6s a *rrã" -iior to :üry particular

È
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provision of this Agreemcnt. The phrase "made available" in ttris Agreement shall mean t'at theinformarion referæd to has been madc available if requested'uv,rr. parry to whom suehinformation is to iæ made availablc. All terms dcñncã in this it."ro.n, shall have tl¡e definedmeanings r:scd in aoy cerrificate or other documen¡ made or a"fi"a.apur;,r*, ffi;'ä.r,otherwisc dcfi¡cd thcrcin. Thc definidons conøincd in tbis Agreemeor a¡c applicablc to thcsingular as well as the plural forms of such rsrms and to the miiculinc as weil as to thc feminineand neu¡er genders of such tcrn. Any agrÊemcnr, i"r*r".;, * ñì; d.ää;;;.;:ää"'herein or ín any agreement or i¡strumeaithat is rcfcrred to bercÍn mca¡u such agreemenqirstn¡r¡rent or s'.n¡re as &om timc to timc a¡ncndc4 ¡rodified or suppl.mcnted, hcluding 0n thecæe of agreemeîts or irstn¡mcnts) by waivcr or conscnt alid (in the casc of statutcs) bysuccession of comparable'succcsso! nan tcs and rcfercic{i" JrL*hmcnts thercto andinstn¡mens incorporated therein. Refcrenccs !o a pcrsou dre ¿so to its pe¡ritted successors a¡dassigns and, in thc casc of an individ',îr, to h¡r b.in;¡ 
";; l'.ppu".¡r".

section 10'6 scvr¿bilit/' tf any provision of this Agrcement or the applicationthercof to any pe$on or ci¡cru:ffiõäãet.tmi""ã by a.ourt oäompctcnt j'risdiction ro beinvali4 void or r¡tenfo¡ceablc, thc rcr¡aining provisioru bereof, or6-r'ülläi[iäb
provision ¡o persoDs or circumstanccs otbcr th¡n tt os" ,s ro *hi.f, i t . bcen held invalid oruncnforceable' shall rem'ain in ñ¡lt forcc and cffect a¡d shall in no way bc affccted, impaired orinvalidated thereby' upon any such dctcrminatio& the p.ttio sluu negotiate in good faitb in aueffort to agree upon a suitable and equitable substin¡te pÑsioi[ cffect original ¡n,.nt t irË*panics. --'È" Y"éss o:*t* t^.

section r0.7 Assigl*nr Ncitberthis Agrcemcnt nor auy of thc righs,inlerestsorobligatiorsuo¿"'tffi;ddiL;iåäi;*.lcorinFarÇbyopcration
of Law or otherwise b{ *y of the partics without tlc prioit*riná conscnt of rhe other panies.Any assigrunent in violation of thaprcccding senlence shall bc void. subjcct to the n*"aåg'
iillll'i;.ï"ti¿1'Ëfrl,i|::S*.5,ffiï to t¡c bcnefü or' #u" .',ro'.'åä"iv, o.

scction l'.t Discrosr¡rc schcdules. Mancrs rcflected on the companyDisclostue schcdule arc not n@r. rrq"ù by this Agreemcnt ro, bcreflecrcd thcrein a¡d ¡!¡e inch¡sion of zuch Doa¡ters 5hall ss¡ u" ¿."rø au admission that suchur¡¡ners werc rcquircd to bc reflcctcd on the Company Disclosu¡c Schcdule. su.¡ ø¿it¡or,ä' ' 'í

rnaner: a¡e sct fortb for infornatíonal purposes only and do not nccéssarity inch¡de ott.r,oätonof a simila¡ nân¡¡Ê. capitalizcd t"trr i*å in the conpany óir.l";ils"i.îJiior"i*oi "'
otherwisc dcfi'çc thctÊin shnll þvç the respcctive r.in¡"är-*t¡g""¿ro such tcrrns in thisAgrecmeuL

section 10.! . go=vg¡¡rinc=L¡q. This Agrecment sbalr bc govcnred by andcot¡srucd in accordance with tñ r"..,s ortt¡c-statc of úlaware *¡,¡out grving cffcct ro theprovisioru thereof reluing to confl¡cts of Law'

Scction 10'10 geccjfic lg.rforngrce. Thc partics hcreto agrcc that inepanblcdarnage would occtu in thc e""n@ ortnis ag¡cement wcrc not pcrformed in

-3&

ñ,l^Þê^Xl e'f^t.lt E\r r-^rle'.rtìt¡r-.F 
^. ^^^ñ^F^
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accordånce with the ter¡os hereof and that the parties sball be entitled to spccific performance ofthe terms hcrcof, in addition to any othcr rcmedy at Law or equity.

Sestion 
l9'l I . çgu¡rtem4' This Agrecment may bc exccured in rwo or morecou¡¡terp¿¡¡ts, each of which shall bc dcemcd to bc a¡¡ õ;gi-l Uut alt of whicb shatiro*,i*,. on.ar¡d tl¡e same agreement.

, secrion r0.r2 certain Term*.. S *d hc¡cb (i) the term,.material adverse
,crflecr" (inctuding as usçq io .nfãffiãi]iq ry;"i õ Ë';"o, shat excrudc a'y
change, evcnç effeci or circ¡r¡¡¡star¡c¡ (a) ar¡sing in cón¡ectio; *l,h ;ir a¡nor¡ncement orperformance of thc ua¡sactions contemplated by th¡r egr..m.oiorthc Holdings ü"õAgrcement ar¡d (b) affccting thc United States economy gcacrally or sucb pgrsou,s industiesgenerally; and (ii) *to thc knowledi¡e of thc Compa¡yl,-sñail ,ó ;; tf¡" ,ct ¡af k ,o*i¿¿gr'àfPlul E. Shupi¡o, Jerry W. Levin and Stcvcu R. Isko,

ISTGNATURE PAGE FOTLOWSI

-39-

MORGA,N STANLEY CONF IDENTIAL oooaoSS16dv-001438



IN \ryTTNEss WHEREOF, each of the partics hereto has caused this Agrecmeut
¡o be exccutcd ou its bchåtf by ia officcrs thereuuro duly authorized, all rr oi,¡" ãi¿ n 

"above \¡/rinen.

By

SUNBEAM

Russell A. Ke
Title: E¡<ecutf.ve Vlcc presfdesc

CAMPER AcQtrrsmoN coRP

Ruseell A.
Titlc:

THE COLEMAN COMPANY, INC

Paul E. Sbap
Tiaez gct,f

ll,l.^¡EIl:ÂN STAÀ|I FV êCINFTI:IFNTTô.I oooaoS¿.16dv-001439
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\

TIm COLEM.,4.N COMPAT{y, tNC.

DISCLOSURE SCHEDULE

Referencc is made to thc Agreement ar¡d Plan of Mergcr (the "\fgl8E4E".r"nt,) dared
as of February 27, 1998, and arnong sunbean c-otpoTllol C'ry1 Tñõiñffip;y,
Inc. (the "ÇgJEgqgy') and campcr Acquisition corp. (,.tøgÀãG'1. cupir"t¡ziJrc-,,,li.¿
hercin and not otherwisc defincd shall have th" r.tp".tiffils *"¡u.¿ 

",""Ël',il ir r¡"Merger Agreemenc

This disclosu¡e s¡lrcdule to tbc Mergcr Agreement is qrulified in is entirery by rcferencc
to specific provisions of the Merger AgrccmenÇ and is ¡ot i¡rendcd ro constirure, -a ,n ¡¡ iî¡ 

'
be constn¡ed as cor¡stituting, rcpresentations or warr¿nties of any party cxcept as and ¡o thc ex-
tent provided in the Mcrgcr AgrecmcnL 

r
Maners reflected hercin arc not neccssarily limited to Eatters rcquircd by rhe,Mcrge, '

Agreement to bc rcflected in the schidules. Such additional mancrs * r"t fortl for i¡forilatiou
purposes ar¡d do not nccessarily include othcr mattec of a sir¡ila¡,**.

Any matter discloscd in onc provisiorç suÞprovisiou, scction or zubscction i"r.ori,
deemed disclosed for all purposes hercof to thc extJnt the Mcrgcr Agreemcnt requires such dis-
closu¡e.

' Headings ar¡d subheadings bavc bcen i¡serted herein for convenience of reference only
ar¡d shall to no enent have thc effcct of ",ne¡¡ting or changing the express description of the
¡cl:edules as set fonh iu thc Merger Agreement. : 

---- -- -'

MORGAN STA,N LEY CONF IDENTTAL oooaoS6
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4.4

Subsidiaries

(As of Jan. 19, l99g)

Applicacion dcs Ga¿ S*4-
Bafiges S.A.
CC Outleq,lnc.
Camping Gaz (Gb) [,imi¡sd
Camping Gaz (lndia) pvt. Ltd.
Camping GazAG
Canping Gaz GmbH
Camping Gaz Intcrnational Hcllas Sarl
Camping Gaz K.K.
Camping Gaz Philippines, Inc.
Camping Gaz S.r.l.
Thc Car¡adian Coleman Company, Limiæd
Colcma¡ Asia Officcs, Ltd.
Colem¡n do Brasil Ltda
Coleman @euschland) Cm¡bH
Coleman JapuCo.,.Ltd
Coleman Ma¡ufactr¡¡ing dc Mcxico, S.A. de C.V.
Coleman Powermaæ Comprcssors, Inc.
Coleman Safety & Sccuríty products, Inc.
Coleman Inæmational
Coleman SVB S.r.l.
Coleman U,K. Holdings Limited
Coleman Veut¡ue Capital, Iac.
Easçak Manufactr¡ring Corporation
General Archery' tndusries, !nc.
Kansas Acquisition Corp.
Nippon Coleman,lnc.
Productos go¡em¡", SÁ.
River Vicw Corporrtion of Barling, Inc.
Taymar Gas Linitcd
Woodcr¿fr Equipmcar Compaay

Ausûalian Colema¡l Inc.
Be¿con Exports, Iuc.

9*pi"g Gaz (Brazil) 
r

9*ppg Oaz (Hong Kong) " .

Camping Gaz (poland) ,

Canping Gaz Cs, Spol, S.r.l.
Canping Gaz Intcrnation¡t
Camping Gaz Interuational (pornrgal) L¡da
Canping Gaz Kñ
Camping Gaz Sencgal

' Caupiran S..4-
ColCm¡n ¡gçgtina, InC.
Colcman Europc
Colcman Couutry, Ltd.
Colemen Hollaud B.V,
Çelçm¡n Lifcstyles K.K.
Cólcma¡ Mexico Sâ. de C.V. :
Colcman Powcrmate, Inc.
Colemau SARL
Colema¡ Spas, Inc.
Coleman Taymar Limited
Colcm",, U.K pLC
EasÞak Corporation
Epigas Intqnational LimÍtcd
Jasa¡ hodr¡cts Ltd.
Neves Caria & Ca Ltda
pca¡son ¡¡glrtings, Inc.
PT Camping Gaz .

Siem Corporation of Fort Smitb
Tsaoa Inænracional, S.A.

{¡
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3. Senior Secrucd Fint priority Discor¡nt Notes duÊ 2001.i

lenior Sccured Sccond priority'Discou¡rt Noæs duc 2ót¡
senior secued Fint priority Discount Exchange Notes Júe 2oor;
senior sccrued sccond príority Discor¡¡t Excbäge Non, ¿u. áôb,t orHotaing,

4. Compauy Stock Option plans

sclTEpuLE 4.s

Consents a¡rd

The Company's Arnended and Restatcd Crcdit Agreement

2. LYONs

Paul Sbapiro
Anthony Lcnders
Stcven Isko
George Milcr.¡suic
Larry Sanford
PicEo Perronc
Bria¡Althotr
Steven Volautc
Robcrt Ring

5. Emplo¡rrrent, severancc and Reæntion Agrecmøs with rhe following executives:

Jerry Levin ¡

Bjdrn Blomberg
Harlan Ga¡d¡¡er
David Stea¡¡s
Michacl Has¡mes
Frcdcrick Frirz
Robcrt Carter
Rar¡dy Johnson
Stcve Kaplan

Frank Ca¡cclloni
Robert Rosenzwcig
Pacick McEvoy
David Yr¡cn
FriC van der Be¡gh
James Rcilly ,

RonLaz¿n¡s
Glen Moore
Kent Crudup

6' Iruurance policics in¡luding but not limited_to Gcncral Liability, Automobilc, umbrclla Li.abilitya¡dExcessLiability,a¡dtüorkc¡i'9:Pp"ry4""p"iiiiät.uc..@!i.i.1ï)
pr:rchascd by Ncwcoremaa Hotdings r".. t.rù_co!.ró)-*ä r"r"r.o Hotdings Inc.(-lntfo Ho!$ff') with æspecr to *tricr -tilõfrffií." t, u.o.nt ; ir"ñd;; * 

"subsidiary or affliatc ofNcw coteman a¡d.lvlafco fr"HÇ: í"-.-"rt"in cascs including formsof sclf insurance, sclf-insr¡rcd rctcntion, ¿cductiblæ, ;tnof;ã;; rating plo,,., a¡d simila¡anangen.¡rts eScFInsuç¿ erranccncuts")

MOFI(ìAN .qTÂNI FV .ìl"¡NETlìEl'I?T 
^ 
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SCIMDUTE 4.7

Absence of or

I ' Increasc in basc salaries foú company cmproyccs cffective as of tvra¡ch r, l99g
2. Authorization ofpaymcnts of discretioaarfi bonuses undcr the Company,s Marugement In-cenrive Pla¡ for 1997

3. Exçcutive Severance poticy

4' scning of 1998 Targas r¡nder the Management tncentive pra¡
I

5. Employurcnt, severancc or Reteution arrairgemenE for thc pcrsons listed
on ltem 5. of.Schedulc 4.6

6' stock Pr¡rch¡sc agreemcnl(the'@), aatea Febn:ary lg, 199t, byand araong thc compan¡.Ranco@-*l 
andSicbc pLC("$eb"'), for the salc of the sbarcs of ðorcmaa safcty & Sàrffi/ products, Inc.; LettàAgreemen! dated Febn:ary lg, r99E, by and pgog rh. C;t;i, Ranco a¡d siebe and thcLicensc Agreemcnt to bc entcred into ai rhc ctosiniorru r"ir""ï;" il* il;Ëäï-chase Agreement

.,

TIJIr)FIGÂN .qTÂNI-EY (>oNFTDENTTÀL oooBoss16dv-001444



SCIüDI'LE 4.8

Liticarion

Noue

È

,,c

MORGAN STANLEY CONITDENTTAL ooof¡r¡6t¡
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SCTIEDULE 4.IO

l' Internal Revenue Service Audit of thc Mafco Holdings consolidated federal income t¿r re.
rurn for thc years 1989 a¡¡d 1990

Taxe:

]ÚIC¡;TGAN STANLEY CONFTDENTTAL oooao6 I
16dv-001446



scmDULE 4.13

-
+,13(g)

I. Employment, severance or Rctention arrangemcrits for the pcrsors ristcd
on ltem 5. of Schcdute 4.6

2. The Spccial Med,ical plan

3. The Bæic Medical pla¡¡

4. The Rcgular Medical plan

4.t3(fl

l. 1996 Stock Option plan

2. Executive Severance policy

3' Employmenç severance and Retention Agrecmens (see schcdure 4.13(c)

4. cerrain foreign j'risdictions may provide for spccial severance payr¡renß

ERISA

F

þ

MORGAN STANLEY CONFIDENTIAL oooao62
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SCTIEDULE 4.I5

Intellcctnaj.properw

ñone
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scEEptrçE 4:¡6

C,gnqe"q¡

l. Hedging Agreemcnr with Koch Industrics
2' Amendcd and Resatcd Lic¡ruc Agreemcnt dared as of January l, tggg bctween the com-pany and Thc Timbc¡land Compafr-
3' open Purchase order wiü wcspak corporation for cardboard coorcrs4' Agreements witb Ernst & yo.ng a¡¡d oracre corporation fb,,rnd;;f sofr*,a¡c syncu5. Agreemeat between rhe Company and AT&T Corporatiou ¿",i eprU ,, irrã, *îä*6. Agreanent dated as of septcmbcr T, rggTbcrwec! the compaay * *"**riil, *irt

7 ' Agreement dated as of Apri 14, lgg4Þctwcet¡ the company aad cbar.Brl, 
"l¡"¡rioo 

orrü/. C, B radley Corporatiou

L Stock Purchase AgrccmenÇ dated Febnrary tg, 
ry9g, by and aqong tbc Compaay, Raucoand siebc, for tbe sale of thc sharcs of corema¡ s.f"t&i;õ products, Iuc.; LcttcrAgrecment' dated Febnurv 18, 1998, bt il;;"gî;äöi, R¡¡co ¡¡rd siebc and rbeLicense Agreement to u" cnære¿ ñ ;í rh" closing-of tb" Ëã*ioo r¡ud' thc stock hrr-chase Agreement v' se s,"r--r'

MÕÞ.îÂN -qTAN¡ F\? CC)NF IITENTIAL oooE¡064.
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scHEp(JrE ql

Conduct of by tl¡e

l' sale of tbe compaay's safcty & sec'rity Divisiou a¡d othcr ua¡sactions contenrpratcd bythc stock Pr¡cbasc eereÊruenr, darcd ün¡ary ìl rgõe:,äî.r,r" other agrccmcnts rclucdthcrcto

2' From timc to tince, tbe rçurchasc by thc.company of sharcs of company coutnbn stockÊom certain officcrs yra yn-cmn¡"í* ¿¡rr"å";J.*h;;or."rt"io Eúproyec stockoptious hcrd bv ccrtai¡ officqs ;J;;;;;ü".liüäJäirov¡¿c 
a sale r¡nder Rr¡rel6b-3 r¡ndcr tl¡e Exchange Act

3' Tt company may ukc ajl actious necæssary,-g-pjorij" for vcsting ar¡d cxcrcisability of alloútstanding Emplovce stock optio* * 
"r,iJ¡ät"ä. idJ:h to providc for a broker-dealer cashless exercise procøu¡c

t 
l,iff,iïî,iffii#L::lpanv Prans naintained bv Ncw corcæa¡r Hordings, rnc.

5' Increaqe basc sataries for compaay cmproyces cffectivc as of Ma¡ch r, r99g
6' P1y discrctio¡rary bonuscs r¡nder tbc company's.M¡nogement loce¡tive pla¡ for l99z
7' Mafco Demar¡d Noæ will bc cancclled aad.of uo fi¡rtha force or cffect on thc earlier to occu.r

TlÍ? 
*. daæ that all LYoNs.r" rcaãr*4 excbaagJ;;il;* rstired aod (ii) May27.,

MÕFIGI\N -qTANI-EY CONFTDENTTAL oooaci6S
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scrrEpul,E u
Emplovec Manen

7.7ft\

Yea¡s of Service

0-5

5_10

over l0

7'7(c\

Joe Tesoriero

Robin Estersou

Bobby Jcnki¡rs

Ma¡c Shifria¡

Joseph Page

Gwen Mslcr

Perio{ of Basc SaIa¡¡

6 weeks

3 months

6 montbs

rI¡OrlGAN STÂ,NLEY coNFIDENTTAL oooao66
16dv-001451
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Fcbruary 27.l9gï

Board of Directors
Sunbeam Corporation
l6l5 South Congrcss Avenue
Suite 2fi)
Dclray Beact¡ Fl-33445

Membcrs of thc Boa¡d:

we undersrand rhar cLN HoJdings Inc. !'H-ot9ilgs"), sunbcam corponilon (,,Buycr,), L:scr
Acquisition corporaio¡r, a wholly owncd subsidiary of Buyer (..Lni1, and colcmu¡ iÞ"rn¡jHoldings Inc. havc entercd into an Agrcement and Plan of Mcrgcr, da¡ed ¿s of fcUriiary Zî, ìó-óé(lhe "Ho¡dings Merger Agrccmcnt"). Pursuant ro the Holdiogs Merger Agreemenr, L4ð ,rì¡f
mergc wirb and in¡o Holdings (rhe 'Holdings Mcrger") and ail of thc issõed *¿ üuri-¿ilä

.sha¡.es of commcn srocti, par value st.00 per sh¡¡¡c, of Holdings.(ihe..Ilorcings cfi¡¡6;'ð;il;will bc converrcd inro rhe righr ro receivc s159,g56,756 ln cash and la-,099.iat;;;;-;;
common srock, par value s,0I pcr sharc (rhc ..Buyer com¡non stock.'), ornïyei i""¡r""¡*ù,the "Holdings Consideration").

\\te also undersland that Buyer' Campcr Acquisition Corporation, a wholly owncd subsid.iary of
Buycr ("cAc"). and rhc colcman company, Inc. (,,rhc'companyJ iarc cntcrcd inro ar¡
Agrccmenl and Plan of Mergci. datcd as of February 27, rbgi i..rt, corp*y Mcrgci
Agrccmcnt')' Pursuan¡ to the Company Mcrgcr Agrcemcnr. CAC wilt úc mcrgcd *¡rú an¿ ¡ñ¡o
the-Company (the "Company MergcC'and. iogcthir wiù rhe Holdings M.rg." rhc..Mcrgcri,j
and each outstanding sharc of common stock, par value s.Or pri ,¡"rJ of rhc colcma¡¡
Company' Inc' (the "Company Common Stock'), i,r¡¡¡ ¡e.onu.n.d inro-rtrirlghr ro reccþc (i)
o5677 shares of Buycr common s¡ock and C¡il se.eq in cash. ufon .ons,irnration or ùcHoldings Mcrger and Company_Merger, Buycr will índirccrly bcnehciafty own t00% of tbe
outstand¡ng sharcs of Company Comrnon Stock.

Yoy tlyc æked for our opinion as lo whelhcr thc Considcration to bc paid by thc Buycr pursuant
to thc Merger Agreemcnt is fair from a financiat poinr of vicw ro rhc Biycr. '

Frrrr Ël.¿r.F,:?.¡!rro t. ¡uot

MORGAN STANLEY CONFIDENTIAL ' rvrs 02379
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I, L , )

Sunbc¿m Corporation
Februry 27, l99E
Þzo¿ 1

(xiii)

(xiv¡

(xv¡

For purposcs of thc opinion sct forth hcrcin, we have:

(Ð rcv¡cwçd ccrlaln publicly availablc finu¡cial slatements ar¡d othcr informarion of
the Company and ¡hc Buycr, rtspcctivcly;

(i¡) rcv¡cwcd ccna¡n internat tinancial stat€mcnts a¡d other financial and opcrating
data conccming the Company and thc Buyer prcparcd by the managcmenis of thc
Company and the Buycr. ¡cspccüvc¡y;

(¡¡¡) rcvicwcd ccnain intcmal financial slaterncnts and other linacial dara concerning
Holdings prcpared by managcmcnr of Holdings¡

(iv) . revicwed ccnain fìnancial projcctions prepared by the managements of the
Company and ¡he Buycr, respccrively;

(v) discussed the pas¡ and cunen¡ operations and financial condirion and thc prospec6
o[the Company rvirh senior exccurivcs of rhe Company

(ri) rcvicried wí¡h the managemenl of the Buyer thcir cs¡imatcs of lhc syncrgies and
cosr savings expecrcd to bc achicvcd from ¡hc Mcrgcr;

(vii) discussed the past and currcnt operations and financial condition and thc prospecls
of rhe Buycr rvi¡h senior cxccutivcs of the Buyeç

(viii) rcvicrvcd thc pro.forma impact of thc lr{erger on rhc Bu¡cr} carnings pcr share,
cash flon,. conrclidared capirolizarion and financial rarios,

(ix¡ reviewcd lhe rcporlcd pricès and trading activiry for the Company Cornrnon Stock
and the Buyer Cornmon Srock;

(x) compared the fin¡nciat pcrformance of thc Company and rhe Buyer and the priccs
and trading activiry of thc company common s¡ock and rhc Buycr comrnon
Siock u'ith th¡¡ of cenain o¡hcr comparabtc publicly-rraded companics urd rheir
securilics:

(xi) rcvic*'cd thc financial tcrms, to the cxtcnt publicly availablq of cctain
cornparable acquisition transactions:

(xii) participated in discussions and negotiations among rcprcscnta¡¡vcs of rhc
Company and rhe Buyer and their tînancial and tegat advison;

rcvierved the Company Mcrgcr Agrccmcnt and Holdings Merger Agrecmcnt;

rcvierved- evaluations prcparcd by Coopers & Lybrand of the potcnrial s¡rnergy
opportunities prcscnt in rhe Mergen; and

pcrformcd such other analyses æ wc havc decmed appropr¡atc.

ÞnttJl¿2t0¡ r¡.!a*O r. 
^p6¡

MORGAN STANLEY CONFIT'ENTIAL - MS 02380
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t'l
I

Sunbca¡¡ Corporuion
Februaryfl, l99E
Pagc 3

\ilc have assumcd and rclicd upon \dthout indepcndent vcrification thc acanracy and
comptetcncss of thc information-pviewcd by us for_the purposcs of this opinion- With rcsicci ro
thc f¡nancia¡ projcct¡ons including ¡he cs¡imatcs of syncrgies and cosf savings cxpcctcd to bc
achicved in thc Mergen, wc þavc assumcd that thcy have bccn rcasonably prçpa;cd on b¡scs
reflccting the bes¡ currcntly availablc cstimatcs and judgmcnts of tirc- fúrurc financial
ry{"ryqr: of thc Company. tlith rcspcft to rhc potcnrial opcr;arional irnprovemcnrs associafcd
with rhe Mergers we havc rclied upon the cvaluarion or ¡ou coopcr; & Lybrand ur¿ ¡hc
Company. Wc have not madc ury indcpcndent valuuion or appraisal bf the asscls or liabili¡ics
of the Company: howevcr. wc havc rcvicwcd the valuation of ioopcrs & Lybrurd wirtr rcspcclro
opcrational bcncltts expected to bc achicvcd in thc Mcrgen, and have rcticã withour inOepcnOcnt
verification upon such valuations for purposcs ol this opinion Our opinion is necessarily based
on economic. ma¡ket and other conditions as in cffcct on, and thc infórmation m.¿" ava¡íaUËio
us as of rhc datc hcrcof.

lilc havc ac¡ed as financiat advisor to thc Board of Dirccron of thc Buycr in connccrion with this
transaclion and wíll reccivc a fee for our serviccs.

Ir is undcrstood thar this le¡tcr is for the informarion-of rbc Board of Dircctors of the Buyer urd
may nol bc used for any other purposc without our prior writren conscnt.

Based on the foregoing, wc.a¡e-of rhe opinion on thc da¡c hereof tha¡ thc Considcntion to bc paid
by thc Buyer Púrsuant lo the Mergcr Agrecmcnts is fair from a financiat point of view to the
Buyer.

F¡rll t¡!¡¡10s,¿.9![O r. Al,Ot

Vcr-v ruly yours,

MORGAN STANiJY & CO, INCORPORATED

By:
James B. Srynes
Managing Dircc¡or

MORGAN STANLEY CONFIDENTIAL - MS O238r
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ThcÐebcntures øreconu¿¡tíbleat any límeøfter-9| days fotloøin{ -thclaPt dù-t.oloriÉinal tssuance the¡colandp'?{#þ5;ii'Í!;",iiiiïi!':ä#;#"ä;lsi,":!:'äii,:::,:i;f;ï?;if 
ltr#x!;w;i!:*w"

a¡nount et maturity.The conuc¡¡íon mle will ttot be alJysted lor åccrùcd rþ'o'"{:::ÍL::ë?i|:,:?;!::Hï,;",!f"i"tü.,ry#i.'":å;;r#i:-x:!;,åi;o'1,:rläfil"-
)r¿w rork stock-Etchan{e und* rhc iymb'¿'soc,r' rhc rcpft¿d ra¡t'ic-i;;rr;;;i*

the compang\ þmáon stäck as rcþortcd on th¿ )hut ro¿t iøãL- i:iLïi;;:".. Compoittc Tape on J{arqh :'19, tg96 u¿as tt¿ttti iei -;i;;;.-

î2,074,000,000
S T R I CTLV C ON F I D EN T I IT.

çffifu.
z E R O CO A P O N C O NVE RTI B LE, SEJVTOR S UAOR DT¡V.¿r TE D .DE BEN T U RE S D UE 2078

TIrc Dtbc¡tuæt crc ôciai ùucd a ta .üa.! ¡¡ice cl t!!2.1! ¡* l!
f.pÌc.cãt. ¡n¡1¿i6r'aol í¡¿ue íitcottt .f 62.257* lra.tbe ¡tìaclptlDbçcnt")ilfhc luyc Påce r.¡rtcr..,. a ¡íelí tc n)neìq "¡ i.O* |.,

.0O0 ¡rìaclpl,.À.cãl ., aaturìti ehe -lo¿tc p¡ì¡¡,.r- nl¡ì.ttaòoet ltú cf .¡a¡cúle tt *"í"àq- çìr-;:giäiríili'.¡¡6 (coÂp!,.¿ oa t þni<taauql t;^j "1"i*çi, i"ir¡.--

I'he lt.hntu¡¡;¡n .tirir¡h Io, nut¡ar üt !,Åmte qlleÅap. ,lâilt.. n^,r TÍ.I¡ãFttrì,u¡t, Á,rtaat eú t ;"t" 6., 1- tn Afi L-i' ¡i "*a.

OIîFI9RI¡Í G ÌI{ E M O RJ4N D U ì{

SEE "RISK FACTORS" BEG
THAT SI{OULD

TNNINGON PAGE T2
BE CONSIDEREII B

FO R A D ISCUSS TO N O F CE RTA I N FA'CTORS
,, PROSPEñIVE PARCHASERS. i -_--

THE DEBE^TUR''áNn ;rttt. co.tr,ttou* sroc* rssu.tB,E^U_pON_CO'wERS,,}¡, òr rne DEEF\W&FS HAVE
^1craEE¡v 

REGISTERED,UNqER rrr stèutiñres lqgIryJ;i¡,tiiiíi,ó'Èo otrc1sÈðiiâi'h-ÈiÍtci:1,AND îuy Nor nE oF|.ERED oR sQrD ExcÈt,r pa-EsaÀírr'rc;-;;'i.-{Ëurnox.FRO.X,.OR.rñ 
ArR{^'s¿t'crloy 

^'or 
suBJECr ro. rhc aeclsia'tno,i tiÈo-unÉiiiìir#'örnrr secantnEs 14-',ÁCCORDINGL''. TIIE dEBE,'TURFS TIIT,Y AC Orr.ENED7.Iió'SOîD'O¡\íY rO G) 'QAAUFIEDrNsrrrvrtoNÅL B.'',ER'" (^:s DEFTNED rN.RAlp t¿u:u¡¡õen:rñÅ'sncun,"rcs.,tcr .iNcotr pLrÁNCE t*rrH Fiute hu AñD- _(üi.,t 

- tt7u-rËò' ñü¡'¡sËã"öþ"o:rüÉr;"r Nsrrrwt oNz.L -AccREDtrED nwrsonr.çtl q9itñ'Eó1 u, àäe so t (tt) ( tl, tz¡,ß)- 9R (7) yltDER raË secuanlns 4q) rrur, pQrorÌ. To '¿/E1R puRcÍusE
o F r t t E D E B E N ru R FS ; . D E L r v È R to fn i: lñi'ri i î î ù i: é ú Ål¡'in' ; l:ffiË "CO N'A I N T N G. ^!E RrA' N R E P R E S ET{TAN O N J_ 7 N ò-.:' Å¿i E E ¿+r ENTS,FoR 

^ 
DESCRrprtoN oF cERr/.*\, Rqiiptcäö-*s-öx.REJ'ALE

o R rR t NIFE& s e z -rx¡ nsrca 
-ã 

Èl;Rl¿n õ;ìs.-
PRICE 37.243% 

^ND ^CCR,AED 
ORIciÀi,r¿ ¡ssu¿ .DIsëoaNT, IIt AN.y

The Company
puTchose up to dtl
ovcr-aIIolnrcuts, ìl

has.ercnkd J[or{on Sønlcy $-
a d d ití ouo t 

.S 
J 02,i OO.OOO a ¿ ¿ic{aorty. Sec'Plon ol Dislriøaitiori.

Co. Inco.rporatcd .(thc 'Inttíol purchaser,) an.optlon ¿orc princìpøl amount a¿ motutíty o¡ O"i"íúiriä-"orü

lvoRG,{¡r S?Iì¡¿]gV DEAI{ WITTER.lla.rch 19,1995

l"1Ete6p¡q STÊt{_Fr cE]rrFIEEr.{TIÊil_ tûC,C¡C]tf:"
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r ^ TH¡S OFFERJNG ÀÍE¡UORANDUI\|.DoES NgT CONST¡TUTE AN OFFER TO SEL!, OR 
^SOL¡CITAT¡ON OF AN OFFER TO BUY: 

^NY 
OFTHE SECURTT¡ES OFFERED HEREBY BYÁNY

PERSON IN A¡{I'JURISDICTION !N \l'H!CH IT IS UNLAI}'FT,.IL FOR SUCH PERSON TO ÀIAKE
:YJT^l.'9FF.ERING OR SOLICITATTON. NE¡THER THE DEL¡VERY OF THIS OFFERING
¡il_EÀIORANDUÄt NOR 

^Ni' 
SALE I\IÁDE HEREUNDER OF THE SECURITIES DESCRIBED

!9lE¡N SHALL UNDER 
^NY 

CIRCUIìÍST¿{NCES ¡trlplÏ r¡¡lr THE ¡NFORIUATION HEREIN ¡SCoRRECT 
^s 

oF ANy DArE SUBSEQUENT iO r¡rebiie HERÈõF:

' This offcring lrlcmorcndunt is highly confidcnri¡l ¡nd h¡s.bccn pcparcd by rhe Company solcly for use ínconncction with thc pro¡roscd pri""l" pia"cmcn, or,n" o"u"n¡rrcs dcscribcd hscin, Thc Comprny and ¡hc tniríalPu¡ch¡scr rcscn'c rhc righr rò icjccr any off* o fui.rrrr"äb"n,ur"r. in wholc or in prrq for any rcason and ròscll lcss. th¡n thc Princ;Pal'amounl at maturiry of'rhc Dcbcnturc¡ offcrcd hcrcby. This offéring Mcmor¡¡dum ispcrsonol lo c¡ch offcrcc ¡nd docs no¡ .on"¡,"i; * oñii',o 
"ny 

orhcr ¡rrson or ro ùc pblic gcncnly rosubscríbc for or orhirwisc acquirc lhc D"b;;,** ;';i. co-ron srock i¡su¡btc.upon conwrsion of rhcDcbcntu¡cs' Dis¡¡ibutioo of thi¡'offcring Memor"ndui',o'"oy p"rron orhcr rhan thc offcrce and rhosc pcnons, ifony' rctaincd lo adv¡sê such offcicc u'irf, rc¡ficct thcrcro ii,iìrurr,.9iir.d, and any.disclosurc of any of its conrcnrrs'ithout lhc prìor writtcn corus:"j 
"jjh.. 

cilt"t ir-o;"übircd, ofÍcrccs rcprcscnr rhar rhcy arc basing rhcirinvcstmcnl'dccision solclv on this offcring M;;.;d'l;';;d rhcir own c¡¡åin¡rion of rhe conrpany ond.rÞtcrm¡ of the offcring. Erch pros¡rccrivc.purãh"r.r, Uy acccpting O"tivcry of lh¡s Oflering À,tðmor¡ntlunr, ¡grccr lothc forcgoing ¡nrj, if thc ol'fcrcc docs ngr purchaí" o.u.n,ur", or rhis offcring is ¡crmin¡tcrt. to rcrum ¡hisoÍcring Mcmorandum ¡nd ¡¡ll docunrcn,i ¿.t¡.-r¡¿-i.r.wirh ro:-Mor¡an sranlcy & co. tncorporarcrt,1585 Broodwa¡,, Ncu, yo¡k, Ncu, york. fOO¡0. eucniio;:lynOicl" Dcn¡dmcnr.
Each pcoon rcccivíng rhis oftcring Àfcmo¡¡ndum acknowlcdgcs rh¡t (i) such pcrson lus bccn ¡ffordcd snop¡rcnunity to rcqucsl from tltc cornf,any and to rçvicx, all addiríon¡l informotiol coosidc::d hy ir ro bcncccss¡rv 10 scr¡fv thc accur¡c)' of or r. r'upplcm"n, it'. ¡nrorro,¡* i";.ili¡ii'ìi'ä, iil'^,'.0 on rhc ln¡rirtPurch¡scr or ¡nv pcrson affiliatcd r*ith rhc lniii¡l Purchascr in conncction with iis invcsri-e¡líon or thc ¡ccu-cy o[such inform¡tion o¡ its Ínvcstn¡cnt.dccisir¡n ¡nrJ (iii) no f*;il;";;ilä;;;t'; Iny infom,rrion or romrkc rny rcprcscnrarion conccrnin-e. rhc conrplnl' o.'rr,i Dcbcnrurcs o, r¡," con,n',on ;,å;ü il;,.'r;j;con'crsion ol thc Dchcnturcs offcrcrJ hcrch-v orhci th¡n ss conro¡n"d or incorpor¡lcrJ hy rcfcrcncc ¡crcín ¡ndinformatìon grvcn by dul-v gutltoriT¡d ofliccrs-cn,j 

"rnptoy..s 
of thc conrpany in conncction rvíth invcsrors.cxanrin¡lio¡ of thc cont¡,r,,. r.¡d.lhc tcrnrs of rhc orf;rin:s: ¡nd. if gívcn or rn¿dc, .suc¡ orhcr inlormition o¡rcprcscntrtion should not hc rclicd upon ls hrvin-c bccn auìhci¡izcd uy rtr" con,f."y'o. ii. ¡n¡,iol purch¡scr.

Ntlrri¡rcscnt:tittn (lr NoßJn¡v. trPrcss or iruplicrJ, is m¡dc ¡s lr tlrc ¡ccuracy or complcrcncss ofrhc inform¡tion

;ii[:'^î î:ltri:1,nì;:ì'i:*.- l'-rcin. ,,nj n,rrhing contuincrJ in rr,í, orrcrins ii;l;;;;;"",, or incorpora,cd

rcip.nsihirir¡. ror rr,. ,..u..y ,,,.:,T,ïliì:":i'|,rï iïiï:,,î":.r"**nrrtirrn' 
rìc rníti:¡r pur,:hrscr 

"rru'., no

lN i\r^KlNc '\N IN\'l:sr.\ruNT.rrËc¡s¡oN, rN.yEsroRs ¡\tusr.REL\,.oN.THE¡R.,orvNExÀ!\rr,\-;\rroi{ oF Trrr: co.\fr'^Nr 
^ñr, 

iiic iËürrs or- TrE oFFËRrNc, rNcLUDrNc rHE'\lERlrs 
^ND 

RlsKs lN'oL'l-:D. T'r:sË sEcùRniàs lrn'e Nor BCÈñ RËior*re^-oeo 4xT¡rE sEcuR¡rrEs ,\ND E\cil,\NcE coiiliis!iò,r'ói ¡xy srnrg sncuRrrrEs co¡\r[uss¡oN.FURTIIERI\IORE. TIIE FORËGOI¡iG AUTII'RiiiES X¡UE NOT P^SSED UPON THE ACCURACI'oR ,IDF:QUACì' Ol' Trr¡s Docu.\rËi\T. iñr;-Àep;ieseNT^TrON TO TllE COrr*TRÂRy rs ACRI,\I¡N,\L OFF'ENSE"

CERTA¡N PERSONS. P,IRT¡CiP,\TING IN TIIIS OFFER¡NG 
^IAì' 

ENGAGE TNTRÂNSÂCTto¡-s THAT ST,\tr¡t.rzt¡. rr,r¡¡rri¡x ólr, oTHERtl..¡sE 
^FtECr 

THE pRtCE OF THEDEI,ENTURES ¿\ND CoMIUo¡r srbii'oî.ii.Ë.io*'p^NY. SPEcIF¡cALLY, THE IN¡TT^LPURCIIASER ¡\t,TI' OVER^LLOT IN CON\T:Cr'-ON ìrrfl¡ r¡¡E OFFERING .\ND MAY BID FORAND Í'URCHASE DEI¡ENTUNIS ¡XO_SIIiHr:-S: õr1'CbrU.rOX STOCK TN TtIF: OP¡IN I\tÂRKET.FoR 
^ 

DrscussroN oF r¡rEse ,rä¡r;¡'n'risiiði .lr¡.nn oF D¡srRr¡¡ur¡oN..,

2
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l'tclRGÊþl s-rÊ¡¡¡L-Fr cDFrtfEh.,-rx,Êd- ooc¡c¡clere
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' "Ercltrrrgc 
^ct"r. 

ilnd in ucctrrdrncu tlrc¡csirlr lìlcs rcports. pnr¡)'Jtrrcu¡cnts:¡nc¡ othcr'¡fg¡æ-ri¿rn w:th ¡hc.scsuri¡ius lrntl lirclungc crxnrttissir¡n (rl¡c "con¡¡r¡i"ssion';). sicrr rcp,rns. proxf-r,",",nano and orhêrinlilnl¡ation lilctl rri¡h lltc' c.¡n¡¡tis:iírn bv thc Corupun¡, t:rn be. ins¡rccrcd nnd copicrJ ct thc pubt¡c rclcrc¡rcc[:¡.:ilitics nt¡iri¡¡rincrt h.y rlrc Grnrnrission ar 4.s0 ¡jifili Srrc"r. N.\\... W;rslringron, O.C. ZCj49, and a¡ rheC'r¡¡rtn¡isriun's rcgi'rililirliìccsloc¡tcrj ut S(xl \\tsr lll¡tji*rn sr¡cct. Roon¡ rro0. å,ic"g,-r, lllin<lis ó0661 and at 7worlJ TrutJc c!'ntcr. suit(' l-ì()ll, lricrs I'ork, Ncrç lirrk lü)48. Copics of sucl¡ ru¡¡rcriul can.bc obt¡incd f¡om drcPublic Rcfcrcncc scs'(i'nr ,rr'¡rrc cu¡rr¡¡issirn ¡r 4i0 Firilr s,r."r-rü"*i ingi*, oältüö ;i pr";;db", ;;:r. ;;th'¡ ctrtll¡t¡isri¡rn's silr'on lhc \YurlrJ-\Vidc \Vch at http;//s'rvw,sci:.gor, Co¡ics of othcr nr¡tcri¡¡ls conccrning thccornpltny can hc ins¡cctcrl at thc olliccs r¡l'thc ¡'crv ì'ork sruck Exch:rnlc. ?0 Brou<J srrcc¡. Ncw york, Newl'ork 100{}5.

Tltc Crrnrp:rny h;¡s cntcrcd into:{cprÈtc dcfinirivc.Jtrccnrcnts t(' otquiru'CLN Holdings lnc. (..CLNHrrldings"). tlrr'prrcnt of Ûc CoLrnrn òu,,,p.ny. 1n.., (llði,t",n"n..). Sign;rrlrc ¡nn¿s Uin. lnc. (,.SÍgnurureBr¡nrjs") nnrj t:irsr ¿\tcrt, lnc. 1'.Firsr Âtcrr.:¡. iuhjccr ìo-irriou* *ouä.ry .f*¡"s;o"¡'¡,¡*s. including rhclccci¡t of rct¡u-ircd rcgul:tl.r¡' rr¡pror'¡l¡'.[¡¡çt¡ r,f cLN HotrJings. culcnr¡n. iig.;irti áron¿, on¿ First Alc¡r lssuhjcct tu lhq infomt¡ti.n:¡l rc'quitc'rcnti r,f thc Ëxclun-r:c Ãci¡n,l in ¿ccor.J¡icc ,¡,"r.*irì filcs rcpons. proxyttr¡lcrncn¡s unú oihcr inftrntt:rti¡¡n rçirh thc conrnirsir.rn.-T¡rc infilnrr¡tion conrsinc<l icrcin"wirhrc¡rccr.¡o cLN ,I{'ridings. colsn*tn, signrturc l}¡¡nds ¡rntl Firsr Atcn ¡- ¿"r¡"iir"i"'rüll;ffi";ä';: år¡mrr¡ission or fromiinfirrnruti'n supplicrl hv ll¡c'nr'lirr in,:lusi,rnt¡crcii, Ñ.ì,rrrr-ir" cornprny nar rhc lniriål purch¡¡cr wrn¡nr ü,ol¡l¡crs huvc not occurrcd cvcnls. nor yct publicly ¿i*cl¡siJ ty cr.N xur'oingr, c"i;;r;.'jig"o¡urè Brand¡ ¡ndFirst Âtcn which'w.ulJ ¡ffcct tlic o.-ui*y oirh. *,",",n.iis c.ncsrnin-r:.cLN Holdings, colcman. signarurcBr¡nds ontj Firsr Âtcrr inclurjc.rj htrci4, lnr.cslprs;;,;Í.fä lo cuçh of CLN Holdin_es,. C¡¡lcm¡n.¡. SignarurcBrunrts' ¡nrj Firsr Âlcn,¡¡ cu'nrpl.:r.. fi¡in.¡s ,^.irriirn ð;,,r,.,,-d;i;" rvhich ¡¡rc uv¡il¡¡hlc,froni rhe sourccs dcscrihcd in¡l¡r. ¡tnntùd¡rtúl)' ¡rccc.ling plrugr.rph.

3
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INCORPORATION OF CERTA¡N DOCUÀIENTS ¡]T' REFERENCE

Thc fo¡,owing documcn( h¡s bccn tilcd by rhc conrpan¡'wi¡h tlc com¡nissìon (Filc Ns. t.52) pursurnt to
thc Exchangc y'.ct ¡nd !s iniorporatcd hcrein by rcfcrcnec: thc Conrprny's Ânnurl Rcpon on Form ig.K fo¡ the
fiscal ycu ended Q'cccmbcr 28. 1997. All documcnts fiL.rl b¡'rhc Comprn.r'pur.<¡r¡nt ro Sec¡ions l3(¡). l3(c). la
or t5(d) of the Exchangc Act subscgucnt ro ¡hc d¡tc of rnis dffcring t*tcn¡ir¡ndun¡ bur prior ro rhc rcrminarion of
thc offcring to whích this Offcring Àlcmonndum rcbrcs slr¡tl tæ ctr.cmcct ro hc incrrr¡oratccl by rcfcrcncc in thir
olfenng Mcmo¡andum ¡nd to bc Pan hcrcof lrom rhc dilc of filing ofsuch tJocun¡cnlr. Any st¡tcmçnr conr¡incd
ín-¡ documcnt incorporarcd by refcrcncc hcrcin sh¡ll bc dgcmcd to hc n¡txlificd or supcrrt.lcrJ filr purposcs of this
Offgríng Mcmor¿ndum lo ¡hc cilcnt lhat ¡ st¡tcminf conraíncrJ hcrcin o¡ in any orhcr subscquently filcd
documcnt which ¡lso is or is dccmcd to bc incorpor:rrrrJ hrl rcfc¡..ncc lr..r..in n¡rxJifics or supcrxdci such
st€lêri¡cnt. Any such sÞtcmcot¡o_modificd or supcncdcd shgll nrrt e$ úccn¡:d, !.rr'cpt u¡ nxxJilicrt or rupcncdcd.
to consli(ute.a part of this Offcring lr'lcmor¡ndum. Thc Cornplny u'itl poviilc sirhout chlrgr: to c¡ci f.r¡on.
including any bcncficíal owncr, to whom.rhis Offcrin_r: l.lcnror¡ndurn is jclir.crr.rJ. upon rr.¡iucn ororal rcqucst of
such ¡icrson. a. copy olany ond ¡ll of ùi doqumcns th¡t h¡rc. bccn or nuy bc incorporrrcrl by rcfcrcnce hcrcin
(othcr than sxhibits to such documcnts unlcs¡ ¡uch c¡hibirs ¡rc spccifically inr.orportrcrJ by refcrchcc ¡n¡o *.i.
doçurnÊn¡Ð. Rcqucss for.ruch documcnli should bc rJiri:ctcd ¡o Rich Goudis. ¡r rhc principaì cxccurir.c ofñccs of
thc Compony in *.¡i¡i¡g at Sunbcam Corporlríon, ló15 Soulh Congrcss ¡"cnuc. Su¡ic ?00. Dclny Bcrch.
Florid¡r.31{{5 or b-v rclcplione il (j6li 241-3lOO

FO R \r'^ R D. LO O Kl ¡-G STA TEt t E.\TS

J]ris Oflcring lr'fcnroritndum. including ¡hc <Jor'urncnts in!'orPor:rt!.d b-v ¡cl'crcncc hr:rcin. con¡¡ins forward-
lboking stutcmcnts th¡t irivolvc risks ¡nd unccr¡¡¡inrics, Tl¡c.irlrcnrcnt$ron-t:rinc<l in rhis Offcring Mcmor¡n<lum
or incorporatcrJ hy rcfcrcnic hcrcin lh¿Í ¡rc not Furcl)'hisroric:¡l ¡rc lìrnrrrtl-l¡¡rkinr sr¡tcl¡rcnts wirhin thc
nrcaninc of Scction 37^ of rhc Sccr¡ritics Acl cnd Sccrion I lE ol' thc E.rch:rngr' .{rr. incù<Jing r*irhour. limiruion
strtcn¡cn15 rcganling lhc c¡f,cclation:i. bclicfs. intcntiuns..¡1"nr.,, strutcgics oi rhc Conrpen¡,. èolcmun. Signlturc
B¡¡nds and Fi¡st Alc¡t. ol lhr'¡r dircclors or officcn rc-rrarrjing tlìc l'rJtuic. 

^ll 
f.,i*:rr.Jl,r.r'king st¡tcntcnlJ inclurjcd

in this docur¡tcnt or incor¡orrtcd hy rcfcrcnco hgrcin ¿rc b:¡¡cd on intìrrnru¡rtrr,¡¡r.uíl¡¡blc,o,r,. órnpun¡¡ oiif"
tl¿tc hc¡crrf or thcrcof. ¡¡¡¡rJ tlrc Cornpuny assuincs no obtigarion ro u¡t:rrc ln1' suclr fqnrrrrl-l<loking'r,ú;;;ir.
I'roSpcctivc irrvç¡¡¡9¡5 ¡rC C¡rutioncd. ¡lr¡¡( ¡nr, suCh lbrrs¡¡¡tl hxrking srurcrrir.nls Jrc not gu¡ñ¡ntccs of fUturc
pcrformancc :¡nd invôlvc risks uod unccía;nti!'s ¡nd ¡hu¡ ¡¡c¡u¡l ¡tsults ¡¡¡¡rv dif{br nrircrially i.nr rirr"
nn(¡ciprtcd in thcsc fo¡s.ôrd.lookin-r srlrcnrcn¡s ¡s ð rr¡sult ol'r¡rriuus t.;¡crurs. 'úlr. infì¡r¡¡ri¡ir¡n in.:lurjcd in ihi¡
Olfcring Àlcrn<¡rrnrJutlt. inr;lurting u'itltuut'lir¡ritctiun lhù rutirnlr:rriun scr li¡rrh unrtcr rlrc hcadings ,.Risli
Flctors." "Nltnagcrncnl'J Discussk¡n lurJ An;rl¡-sis ol liln:rn.,¡rl Crt¡Jrrr,r¡r ¡¡nrj.Rcsults 1¡l.O¡xrutiirns., anrJ"Busìncss" idcntilìci irnponrnt frclors th¡( coukl c¡urg sucl¡ rl¡tlcrcn..c¡.

Erccpt tts olhcn'ìse indìc¿tc¿\. (iJ a!! relcrincu tu thr, "Crru¡utnr" tu'',St¿nltr<tnt Cttr¡ttniliutt,. rqler t0
Sunb¿al¿ Corporàtion and iç ¡ubsì¿líaríu, unl¿st tlr- ctnl,¡t uhcnri:r rlt¡nirct. und (ii) ut! i,ú(t,tirt¡ou it, ¡h¡rOllcring lleiuorandun assuit¡cs rløt thc Inítiar! lrurçl¡q¡¡¡.¡ nr.rlr-rilkttr7¡nt ,r¡rrirr,, ,r,íi! ,rrrr:trc c¡crcitcil.
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SUÀT;\¡ARY

. The folton'irg inlonnation.loct not purpon rc be cotnplctc aul is qualìficd ítt ïts cntìrcq'by thc nrorc
dctailed Jìnoucíal and othcr itþruøiou appcaring .lt¿tr:hcrc ìn thfu'Ofirîng Mcuoraudim äud ín ttrc
¿ocuurcnrt .ittcorporutcd b-t' rdcrcncc hucìn, Tltc ollcrln¿ o! thc Dcba¡nires í rclcncd rc l,rìo¡,, ä,',li,i"Oficrín9." For ø discusti<tn of ccda¡n in.tpottant lttctoru that shoull be cpusìtlcrcd b¡, jrotpectìve pronorr..' i¡
th< Dcbcn¡urct, scc "Rìsk Factort" begiming ou pa¡c 12,

THE COi\IPANY

- Thc Conrprny is a lcarJing <tcsigncr. manufacturcr and mrrkctcr of br¡ndcd consumcr producrs. ThcCont¡rny's primrry husincss is,thc manuf¡cturc. nurlicting rnd itisrriburion ofuuraþic hous.tïu conrun,ii.
Pro¿luc¡s through nrass mcæh¡ndiscr{ homc ccnters ¡nd otñcr ch¡nncl¡ (¡uch lr Úil+i.n, Kman ¡nd HomcDc¡ot) in thr: UnitcrJ Stu¡cs and intcrn¡tionolly. ThcCo¡puy also rclts its producs ¡o commcrcí¡l cnd usc,s¡uch u¡ liotcl¡ anrJ othcr insi¡utions. Sunhc¡m prcxlurrs cnjí1, o rong-st.iiin,o ;prrñ; for quar¡ry. ¡nJ'i
rnirjority of tltc Conrpany's s:rlcs_urc_front products which tioitl r¡c nü¡nbcr oic oi r".o r.rxcr ¡h¡rc in ¡trcir
rcs¡rcltivc product cåtcgor¡cs. ln 199?, thc Company.s nct salclwcrc op¡ro*írn,,rciy S¡.tèC m¡tlion.

- ììrc Compl-ny's fiic prorJuct catcÍorics arc: (l) Âppliroccs (mixcrs. blcnrjc¡s. food src¡rncrs, brcad rhrkcrr.
ricc còokcrs. coffcc makcrs, r(Ersrcrs, ironr an<t,gcrmcnr src.nr.¡sj; (?).Hc¡lrh rr tion,. ¡"ai-i.ca. tun¡¡J¡ñoo]
¿ír clcancrs. wrlcr lil¡crs. ntussrt-rcrs and scclcs):-(3) Pc¡son¡¡l C¡rc nnrl C¡rurfon trr,u*ir'l¡jrrog"";;ilt;if;;;¡n<l ttintn¡crs. cL.slr¡c's':rnlin-!: hl¡tntùbi)i (rl) OutrÌxrr C<xrkiog (clccrric, gri.; i,n¿ ..i,i;*l rrills ¡nr¡ trill
¡¡L'cc:$oricsr; und (5) 

^ìya)' 
Fron¡.Honrc (clippcru ru,J rcl:rrc,J.irtrJucrs fur-poicssi;;;i-b";"i;;ïd;ï.;

Tctcrin¡ri¡¡n tr¡rJc iurJ s:rlcs of prrxJucts tu coinnrcrqi¡¡l ,¡n.l ¡nsrliui¡,in.l e¡,"il'iirl ñtä'in¡.rn"r¡un,,l Gr.up isrcr¡onsihlc frrr srlcs (prinr:rril)' ol'snr:rll lppliancei. pcrsonrl crrc. grills un¿ 
"*ri,rn fiøu.,r, pnrl'cssiånaì

clip¡rcrs arul rclurcrl prrxluctst in nll crruntrics r¡¡hcr rhin ¡lu.unitcrj sì¡¡tcs...
T¡rc Conrpln¡'ltls a rnunagcrncnl l!'ullt $i(h c¡lcrrsiyc consurrtcr.pnxJucts cxnrfic¡cs rnd prpvcn c¡pcrtisr.in co.st cont:¡in¡¡tcnllnd opcrltioorl improvcnrcnt..on t:r.hrulry ?0:199s. c".h,iril* ðu,u¡iany.'.r Chlirnran andCl¡icf E¡ccutitc wfficcr' l.!;. Dunlapl thc Vicc Chrin¡rrn 

"n.J 
Chi..f Fin¡¡ncial Off"cr.'frrr. Kcrsh: an<J ¡luEsccutitc vicr' Prcsidcnt- ccncr¡rl.Counscl unrJ Scerr-rrry, lrtr. F¡rnnin. ris";J ;;-;1,;"i'i.îi,ìi'p¡iiÏ,;li

cr¡nrnicrs *'irh rhc currprn' rsrriul¡ inqlu(rc'substlirrial cquít¡'-huscrj r,,¡nf,cniríon, 
-

Conrpctitilc .Strcngths

. Sunhci¡n conrl,clcñ irl t¡trrlcts rsitl¡ u'cll.cs(¡hlishcrJ unitcrJ srrrcl rnrl frrrr.ign conrpanics on thiJ.busis ofvrríous slrcngtltr-. rJc¡cntling on thc cuuntl'. fìroduct crrc-sory ¡rnr] tlisrrihurion cn¡ìncls. iræ cr",F""y ù";ä;;rtrsr ir is s'cll'¡rr.siri,r¡ç'.r ¡¡¡ ¡urruc c'nrirruc;J gr'wrrr us 
".rlsurr 

of rr,css r,;,rr,*-^rit;r.., ,;;;;giñ. wrricrr inurudc *rcfirllorving¡

.lt[¡trkct kuilcrtf{r. T|¡u. rrr:rjtìrir¡,of Sunhc¡m sulcs src frorn.pruducrs in u1¡¡ç¡ ttrc Compcny holds thcnutrtesr onc or t\1t n¡Jrkc¡ sh:rr.'¡.osiiion,'flrc Conrp:rny htlis.vc¡ tl¡ir rl¡is corirbin¡¡irin-oiic¡¡¿¡n,r¿ hr¡nd.n¡mcprrxlucts unrj hlqi¡dth ol'¡r'rxlur:t olltrings n¡¡rkr,r Sunlrlrn :¡n auräctir,(. r.¡:¡rrjr¡r lo,ull rct:¡iico_. punicuturly thosculrr¡ ¿rr. consolirJrting thcir supplidrg, 
-

llrtuul lt'una ktttguìtìuu- 'llrc sunluuntØ aad ostaf) br:rntJs h;rrc rkcn lxrusclx¡kJ nu¡¡rc$ for gcncntion*,'lìrc crrtnprnv hclic'cs th¡rt tl¡csc hr¡nds, lkrng s'irh its orhcr s.cll,tnrun *"""ij".y't-"¿ na¡ncs such orltlt'tutttttctt. o'rl.r'¡.,*i ¡tnJ crilhtut¡rcy's; rJr¡rv-cust.¡ncrs inro rct:¡il r,r,r"* *paììi,r"íy'ro purchasc prorlucrs'æLarittg lltcsc hntnrj n:¡nlcs. During. t99?. tltc.Corrrpan¡l spcnt rrvcr'ss6. ¡¡rilli,,n. ii rifrì,*'i,,Lrcl): 5.¿ ot. i¡s l9g7nct srlcs. lirr ltJrcr¡iring lnd s:rlcs pronrotiun to sup¡x,¡'¡¡¡i¡n¿ rccognirion.
Dìlûhutitut Â'crnrrt{" 'lìrr',c.ntpany h¡s r¡nc of rlrc prcuríc.r rnrss ¡ucrclu¡nt.rJistrihutíon nctworks scrvinglrrgc orrtton:rl rct;rilcrs in tl¡c unitctt si¡¡rc¡. Tl¡c Çrrrrrprnv rlJ irr';.;;i;;,; -""ìi-t'"r 

wðll.csri¡hlishcddistrihutrlr¡ unrJ sç'rvicc rtrfrlri/-xl¡rtt¡s in L¡tin Ânrcric¡¡, Ti * c,uupony supp{rrrs iù custor¡¡crs. nccds wilh strongu'rrchrturing ¡nd rlistrih¡¡tirrn cr¡xrhilirics' ¡ brturt. hí!h-qualit¡. ¡rirr.tuir ¡nl,itì,ti,r,.r..,i-r¡" jr¡" inrcrchangr: anrljust'irr'tirtrc Frtxluc¡ dcliscr-s erprbìlitics. n,,: corpüyïrrt",l irr.pr.,üu.L* ,l,illj;iñ;ùy çvcry crrcgory ofrct:lilcr inclurling nl¡us ¡tte¡cl¡¡tnd¡'scrs. cuiulirp ttri*¡'í,*trut. rllrchrrurc cluhs. rtr:punnrcnr srorcJ,.calalogucs.

.tllllf;J;Xi. 
outlci st.rcs rnrl ¡u suppli'"rcri¡¡.". .ì-*.ir n* inu.¡,cii..nrìil;ñ;ä o¡rt n¡ir¡roo.-po¡i

ts
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distribution with a number of major rctailcrs whilc incrcasing its pcnctration of cxísring accounts. ln 19g7. thc
.Company sold produca to vinually all of ¡hc rop 100 U.S. rctailcr¡, inctuding ut¡lrMan. Pricc Cosrco, Kman.
Target Storcs, fiomc Dcpor ond Scors.

j:

Restrucluring and Growlh Pl¡n
¡n rf,c fal¡ of t99ó, Sunbcam.ennounccd a major rcstrucluring ud grorøh plan undcr ncwly appointcd

Chairman and Chicf E¡ccutivc OffÌccr Albcri Dunlap. Thc rcstructurin-e. which was rccçr¡rly corn¡rlcrãd. iricludcO
thc rcdcfinitioo of Sunbcam's corc pfoducts, divcs(ilurc of ¡¡on'corc businlsscs. grcmbling a new m:¡n¡gcmcnt
lcam, and thc cløing of t I factorics, 43 sschguscs and 5 t¡eadquancÉ off¡ccs,.Ths Compiny llso conso'iið¡rcd
all purchasing functions. rcduc-cd thë.numbcr of stock kccping unirs ("SKU'r*) ßom apþøxinurcly I I,106 ro
2.000 ¡nd outsourcqd ccn¡in bf ¡hc admlnistmtivc. mrnufacruring and dis¡iibution acrivilË. Tl¡csc rá¡oni ¡..¿ ¡.i
a.rcductiôn of ncarly hclf thc work forcc (rpproximatcþ 6,000j-obs). lQ 199?. nct srlcs grcw I g.?ff rnd opcnring
margin improrcd lo 17.19¿ from 0,5%-(cr_cluding lhc impact ofspeciol chargcs) in 1996. wi¡h o¡cnríng rnrrgini
rcaching 20% in ¡hc founh quancr of 199?,

Thc Acqulsitions

Following lhc succcssful.rcslrirctut¡n€ ofthc Comprny,_thc man.gcmcnt tc¡m h¡s c¡rendrrl ís sirorcgic
focul to itlcntify undcrpcrforming companics wírh stron! brind n¡mcs. Thc company in¡cnd¡ to canir¡lizc on-it¡
provcn capability ln cosr con¡¡iomcn 1nd o¡rcruional improvcmcnl by acquiring such'compnnìcj an¿ rteä
ll'lï:!111Í::i:':|h,._'-.,bJ_l-'_":9:lilg,lk s*hln ¡roducr offcring s¡rc*úm arid prcrcnrin! op¡"arii,i.*ü
cllnìrnttc rcoundunt of lnclfrclcn¡ opctllton$,

on Mcrch ?. 1998' thc Cornpcny ¡nnounccd ¡h¡t ir h¿d cn¡crcd into scplåtc ugrccrucnls hr ircquirc
Cr.¡lcm¡n. Sígnrlurc Ennds and.First Alcn{collccrircly. thc "AcquisirÍons'). Tlrc Cornpiny ¡r,t.quir¡"S aì;si
conrp:tnics ptirnrrily duc to thcir slrong_rnd cst¡blishcd bh-nrJ n¡¡rrcs, ¡hc potcari¡rl opporruniry r",rr.ì,,,1in"
opcrltions' thc divc¡sification,thcy pror'ídc to thc Company's ¡rorJucr brsc'an<J rtrc påicnriut firr ¡"."criuc anj
opcrationul syncrgici. tn ¡tJdition. th! Conrpuny bctir.vts'rlui irs'cx.h-ring.inrctn;.i";.1 g""grrplìl;;,;;l;il; ;;distribution srrcnglhs rnd thosc.of thc.acquircd conìpðnir's.will sigiificcnrly.on,ir.,i"^ crch orhcr. Tl¡c
Cornpan¡"s ln¡rnf,ecmcnt tc¡nr hclicrcs ¡h:rt thcsc rtcquisfuions rsill 

-girlc rhc Coínpanr.'afi"irnnn fnu,¡ rshich tot:rpitalirc on lltu frugmcntation and potcnti:rl consoliú:¡rion of rhc iur¡blc hou**liol.l coisu"r.; p*J.;il;;;"ì:

.Colc¡nan. \\'itht99Tncltcvcnucsol'¡¡pproritrrutr:llSt.l.tJnritti<ln.Culcr¡¡rnir-alcldingtnirnuflr.rurcrlnrJ
¡¡¡¡rkclcr of consut¡lcr Plodu-cts lbr .thr' çr¡rkJr'idc rrutdurtr ¡ccrcrtion n¡arkct. lLs piJu"rr lrrrr.c hccn so¡Jd(trnc$tl(:¡lll rnd iotcrnðt¡onully rrntlcr tltc Colcnun br¡nd n;¡n¡r. sincc rhc tglos, Grlciu¡n aqributcs irs t.uJin!ntlrkct.position.lo thL' $trcn,!rllr of itr hr¡nJ nJlrì!'. thc brcarlh of producis sohf. pr.rtuct qu,itir¡. un,t in,r,,,,¡,ti.ui.
rrrrrkcring. rJisrribution ¡.¡¡nl nrlnuf¡cruri¡rg cr¡**rrisr..

'ottkluorlfccrcr¡rían.'This-prorJuctcltcgor¡'inçludcsl¡rntcrnsandstovc¡,¡roprncnndhut¡rnr.fucl.crxrL,n
rnrl jugr, t!'crs:linnil so[r guql¡.linclu(tin_r tr.nts, sl!.cping hrss, tucti;rci:* antl dutllc.hlgst..r¡.1,_r.
lurniturc. ctcctric li,r:lrts' s¡rs :rnd c:rrtr¡inc- ccccssorir's, Cìrlcni¡n tr.liwc.r ir is rlrr. lc;rdin! wor¡Ju.itl,j
trurnulrclurcr of hnrcrns unrj ttr¡vr.s lirf rr\¡rrjnç¡ ¡q!.¡..¡tion¡rl usc and a lcatling *u¡pti", f, thc s,orfrjrvidr.
cutrrping unrj t¡ul¡Juur rÈcrÈ¡tion nt¡rkct ol propanr: anrl-hut;rnc c¡rtridsc.{ oui ."lirping fucl. Colcnr¡rri.s
¡rrrrrluctr a¡c n¡¡¡rkcrcd u¡rrJcr rhc h¡:¡nrJ nrn¡cs Colcunnë.Ctnryhq Cà:e nn., E¿ri ptike. 

-

"//r"?ót'rrrc.'.Thi* nrutluct c¡lj-!!ry insludr'$ Foil¡hlc gcncñ¡rors and air conrprcssors rnnrk!.tcd undc¡ lhcI'un'tttttúa''" hr¡¡¡rd n¡t¡tc, ci'tcn¡¡n.i*'a lcading s-orlJr"irJc ur"nuf¡.lui.i'¡iJ ¿i-üiirrì"1'ì,il,iri;'iri¿
$dncrlrl(rrs. 'lìrcsc products ¡rc dirtrihutcrJ ¡rcdominrntly th¡ou-eh m¡ss ms-rch:¡nrtiscrs ¡rnrt honrt scntcrch¡ins.

,,, ,,,.1'I:.',.('::-,],.:ï:.T1ttf_,.tl'".ltt-rll 
prcscnilr crcrcisrhlc Col!.nr¡n oprions wiil ht c¡cn:iscrt priQr ro thc ckrsingItl llrc çrrlcnlJn ¡couisilion. lhc Contprnl'cx¡rccts lo issuc ¡nrt ttclivcr appro:rinratcly 21.3 n¡ilti¡n sh¡rcs o?Common Srock (witft an.¡-tgrc8arc rcluc õf rpproximrrcly Sl billion b;t.d';;;;|rij.¡oit .r pric.r) and ro pryiln r8g.rc8;rtc ol.SlSl nrillioo ir¡ c¡sh in çonncct¡on r¡'irhihc Colcm¡n rcquisirior¡ On *uCìinir¡r. rirc Colc¡ir¡¡í

lT:J:ii:i ir. ',r.,:"9 
rr rp¡rro:rinrcrclv sr-lùiilion (incrurJin,c.rr¡c r**"rñ;;;i"pr".¡iìi"ry i9?6 minion of

l.Li.Ì.Î]i.Ï11"Ì]l ,'l 
nonr' or ll¡c prcscntly cscrcisahlc Colcm:rn oprions src cxcrcisòd ¡iior ro closirig of ¡hc Colcnr¡n

llli'l"llitl llt L.nnF¿n)' u'ould cr.prct lu irsuc ¡nrJ rJclivcr a¡prorimarcly ¡9,4 n¡illion sh¡¡rcs r¡iCommon Srocknnu p:rv :tg-rrcgarc c¡sh çonsidcr¡tion of 526l nrillion in conncction with thc Colcnrrn acquisítion.

Si¡nelu
1997. Sisolr

rc Ll¡rnds, lVirh oc¡ ¡¡lcr ol' upprorinurcl¡. S37(r ¡nillion for ir¡ lìsc¡l }txr óndcd Scprcnrtrcr 28,urc B
nrrr(luct{, St!tr:rtur!,

r¡nds is r lcrrJing
Bnrnrld i¡rrrilrurcs irs mlrktl poriitrorr lo its stron.c hrnnil n:¡r¡rt' n*cogni¡ion. rlistrihution

nr¡nuf:¡cturcr of ¡ corrrprchcnsivc linr' rrl' consun¡cr :rn<t ¡rofcssiunal
lc:rding

6

t
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in major.domcsric high volumc rcrâ¡l outlctr. markcring and sllcs-promorion cfforu. clccfonic dau inrêrchange
caprbilirics. mcrchaàdisc fìo\v.sysrcms ¡nd est¡blishcd rclrrionships r¡tirh irs rcrail 

"*roã.n,' Cot¡stturc'r Prodncts: Signaturc Brands m¡*e¡s its consr¡mcr pro<tucts undcr thc Mr, Cofee@, Health o
nc¡ct9. CoilnscloP andSørSotrand,ncmcs. Signrtuic Snn¿s produces and markcts ån cxtcns¡vc linc oflî n C-olfeco brand iutomuic drip.coffccm¡kcrs,lsprcssor'cappuäcínd makcrs and íccã .n¿ t or rc"mul¡.rs.
Mr, Cóffcc. lnc. has trcn lhc lcading produccr of auromsriq¿r¡p coffccm¡kcrs in thc US. s¡ncc fSij. 

-Iî

¡ddirion. Mn col:¿;o is thc lædiñg brand of hastcr-ryþ .åff.. n1,"" ii iüc'în¡rø Surcs. orhcr
cons¡¡rncr producu mar\etcd. under rhc Mn Cofecø br¡nd n¡mc includc vr¿ter lìlrrr¡";;r"dr;i;:- coffccmakcr rclatcd ¡cccssorics such^as rcptacuncnl.dccanrcr¡ anìd mug warmcni. un¿.ortci i¡ic¡cncoun¡cnop rppliances such u food dch¡'rtrutors, ln additíon, Signaiurc' bioiå¡ manurrcrurc¡ i
comprchcnsivc linc oî Hcalth o mucP.bland anrlog (mcihân¡c¡t, ¡nd jigÍrrt lctccrroii.) ú;;;,c;;";
waisr-high ond cyc-rcvcr-scurcs.€apiralizing on rhcicccnrry acquircd rigñrs roìr," a"i¡ö.nJ c";;;1":ährrnrl n:rrucs. Sign:rrurc Bnnds ¡ntcnds to introrJucc in 1993 ¡ nt* linc ãf gorgg scalci th¡¡ arc dísri¡rrtv
Euro¡crn in rJcsign f'or rJc¡rarlntcnt und spcciirky slorcr, Cartr&.rrlro scalcs. ¡oic ¡nrod;;¿;;-tõ;ilii
rcprcscnd ot**n¡ng, Fr¡cÈ puiot scalcs for ¡hc ¡njss rn¡rkc¡,

. l'roIcs¡iauul P¡l¿lrrr¡¡.. 
. 
Profcs¡jonrl products inulurlc.thc p¿lrlr:so an! Hculyh ¿ ¿¡cicro ùr¡nds of olficc.firrrdscrticc ¡¡nrJ ¡ne¡Jical 

.sc'¡lcs ¡¡d ttn. Q{(1cè brgnd commcrci¿l corr¡nr¡Lir:. p¡oduct¡ sold ¡¡pnrfcssional Produds includc analog and rligit:rl scaL.s for ¡ full nn-rc of mcJìc"l ur"r. ¡n.iu¿¡ni
tr¡¡rJitirrn¡¡l brh¡ncc hc¡u scalcs. pcrlirtriu sr-:¡le.:i, s{rcctctr¡rir r$rnn sc¡rlès.:l¡¡ir g;¡;¡"g;;ù;?il;:

' unthul:rton' paticnts' cnr.l lro¡nc lic¡ltkurc ra"lai. siju*ur" BarnrJs' r¡llìcc pitxJucs, nr:¡rlscrcd undcr t¡ct'(t'tÌt:(' Þr¡nd n¡¡lnc. lncludc ln¡¡og and digital ssalcs rJcsignrtl.to providc nuiling solutions for sm¡ll
çontltlcrci¡¡l cst¡blislr¡rir'nu. hor¡tc oÍ.ficcs anr! rlc¡unrrtcntr,rviilrin l;rgcr courp;rnir,s tñal præcss ¡ snr¡ll tontcdiuttt r'<¡lu¡nc of lcttc¡s lnrJ pucklgcs tll.ily, t\'hu:cçt firorlscrvicù prrxJuJrr in..¡uÚc unrl<t,c and digiralprtrlion control scalcs, tltcnnbmctcrs and tir¡icrs f¡rr co¡tlmç.rci¡¡l ¡n,J nrn-c,,r¡rrcrcì,rt np¡iàrions.---'--

Thc Sígnlturc Br¡¡nds tr¡nsustion is v¡lúctj ït ¡lìnroriltrtclv S3_fJ n¡illion. consísring of approximrtcly
SsJ nrilliorr in c:¡sl¡ und rhc :rssurnprion of.ap¡rorinrrici¡ sl(r9 nrillirxr ¡rl'inr¡chrcdncss.

Firs¡ '\lcrt. \\'irh IÐ7 n.! *,,J"*,Ir.nPl:oxinr:rrcl¡ SIri7 nrìlfion. Fisr nicrr ís rhc nurrkct lc¡¡<tcr in smokc¡ntj ç;trhon monuxidc dclcctors in rhc UnircrJ st¡¡cs. lÌis¡ .{lcrr's rn:rrkcr.posiríun ;rsufponcrt hy rhc r,r"., i't ãi¡hc l'i¡y ¿1lcr¡É hr¡rnrl .n¡tuc. which F¡rst .Alcn hglicr.c:{ i. llu nrusr rsidcly rccrrgnizctl c(¡nsumcf br¡nd in rl¡ch.trtc sltlctv ln¿rlct. First Âlcn h;rs cirpitalirærl r¡n rl¡c /.'r'nl ¡/c.'le hnrrJí¡,ri" t"tJ'¡" rari;"g sn¡okc dctcctormrrk\'l sllurc to dcr.clofr rnrj ln:rrhct I brolrJ rungc 
'1. 

rr.sidcqti:tl ,r.rt..ry ¡nnJucis.
. Sut*¿ DctrctilrÍ: First Alcrt's sn¡okc .ùîñ.,1r 

¡urrrlucr linc _crntr.'¡sts ef úL ¡¡s¡c.J plrrrtoclcctric an¿io¡riz¡¡tion srrlokc dclcclors. First Alcn lus rlrc lcri,ftng u.s, ¡ruirki,r ;lr.r;-r* ,lt;;;¡or¡ucrs. First Alchhrrksrs irs snokr: dt'rccrors undcr. rhrçc princip¡r hr:r-nrr n.rtr*., ,i," ii:rri ¡i..rõ-iÅn,¡un, brsn<J name,Nlrictr is te';rrurcrJ in ¡rrcrJi¡ anrJ 
.puhric.rcruriurrr ¡rourori.n:rl .,,,;,n;t;,;,1;;; rri;'c;;æ b;il il;:sllish is lttr¡lclcJ rs x l()\rcr piiccrJ, lïnctirrrrrl;rhcrnr¡ir'c rin rtr,oc-"rnruu,*i* r..ii, 

"r* 
pricc scnsitivc;rn.l tl¡c /J/{lfs rrrrnrr n:rruc, ur¡ich is surrj rç rrrc rrhrrr.s:rrc ch,:ù¡rr..ü¡ nr",rct.

. Cnrhon Jl¡nn.tìti,<, /)rrr¿¿r.r: Tlics.. pi.xlucr" incltllc c¡rrlron ¡nolr¡rlidc dctççtgrs, lìnt intruducc{ hy Fírst
"\lctt rrt scptcrtrl^..r t993. rti¡lr hiorni¡ltcric sr.'nrolr rrrl(l r¡¡rrjr'r rhc ¡i^r rr¡".1;:: iJ ì'tuuil1.Ganl9 bmntJnr¡¡tcs' ljt¡¡t Alcn h¡lds rhc lcading m¡¡rlcl, fx)ìrtl.rn in tl¡,: c¡trhr¡n ¡no¡rr¡ide. ctcrccr,rr n,urkct.

' !:ira ljtin!:uisicr¡; First Âlcn's rJis¡ns:rhlc fìrr' r'rrirr.ruirlr{r Fr¡)duct linc rvas inrror¡ucc<J in t9$j'ioctttnplcnrcnl its FirÍt 'llc¡ç hritnrj sntokc d('r('croru- F'i¡sl ,\lcir.tur,"nity-,,,.ri.ii'o rurr,:¡"g. oi-nr.c.rrinpurshs¡ ¡rrxJucrs for u.rc by rhc consur¡¡cr. inclurlingt.in: csringuishcrJL¡r;_;i;ì|rc kirchcn, garagc.rsurlshop. rulornobilL's und bo¡ts. Tltcsc ¡r<xJucrs rrr. s,.,ìd un,Jcr ,r,i.ç,.. äülþ:irunÏ n"u,. irhich ¡s oncul rlrc lcrrJing hr¡rnd nr¡¡rcs.in rhc U.S, rct¡il lirc c¡ringui.rhr.¡ nr¿rlct.
Tl¡c First r\lcrt ¡lrns¡ction i¡.v¡lucd al ¡nnril¡inr¡tcJy Sl?rí million. coatisring of approrimatcþsl33 nrirlion in c;¡sh ¡ntt rrrc rssunrpri.n oroppto.i,irir..¡,s.-í,,,ir,;,;;.;:ì;il,.;äìr:"'"

^h
Iruugh th!. Colrrprny h:¡s cntercd tnto scFJnrtc dctinitívc Ígrccnrcnts to .¡cquirc

ckrsing ionditions. includinc thc
¡r¡ ull of su!'l¡ t?¡ns¡rcl¡ons $iil¡ hc

Colcm¡n. SígnaturcBr¡nrls and Firrt
^lcrr.

suhjccr lo \'ûnoul cuslonrar)' rccci¡ bf rc<iuircd
consummalcd,

rcgul:rtoq, lpproruh. thcrc hc no ¡ssuaancc ¡här 0ny
Frlr furtlrcr inlìrrnrcl )n s i¡h rct r**ct rl¡c cf{t,cf ..-r¡f tlrc Âcquisirirrrrs. scr: .,C;r¡rirrliz..r¡ion.

¡rnil 
-":U;uuSr.l¡¡r.nt's l)istus¡irrn :rrr,i .4n:r!ysis

irrd Cu¡it:rl Rr.srurccr,"

Uo¡udircdItro Ftr¡¡n. GrnrJr.nrcrt l;ir¡:rnci¡ Stricn¡cnrs'l
ConC¡t Irìn rnrJ R usults ¡¡f O¡ 

^-rl 
t ion s :Liq u id i r v

of Fi n¡ncinl

7
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rt Financing Phn

tn ordc¡ ¡o finrncc thc cash p-onion of thc Acquisirions and rhe rcprymcnt ofalt oi subsrrnrirlly all of rhc
outstrnrling indcbtcdncs¡ of thc Compcny. CLN Holdings. Colcm¡n, iignorur" Br¡nds and Fi¡si Aler¡. thc
Contprny intend: to nc8ori¡¡lc ¡ ncw b¡nk crcdi¡ focility (rlrc "Ncw Crcdir Fìcílily") arid ro irsue ¡hc Dcbcniurcs
ol'fcrcd hùr.'by. Scc "Risk Factors-_Nçw CrcrJir Faciliiy Nor Yc¡ Commiuc¿... Fór a spmmrry ,tcscriprion oirhc
c¡Pcslcd tcrms of thc Ncw crcdit Faciliry. scc "Déscriprion of orhcr tndcbrcdness-Nc.u i¡s¿¡¡ Faciliry.- 

-

. Thc Cgmpany intcndr lo.rcpay ¡Jl or subst¡ntially all of rhe cuncnrly oursønding indcb¡c¿ness of thè
Conrp:tn¡" CLN lloldings. Colcm¡n. Signarure Br¿nds'and Ìirs¡ Alcn as iromprly as-pncriclble foffå*i.!
conr¡rn¡ttclion of cach Acquisírion. subjccr to,rpplicablc noricc provisions jn¿ oi¡á pr"i"y.cnr tcrms of thc
lPPlic;rhlc indchtcdncss. Such rcpa¡rncns arc'crpccrcd'to bc fundcd wirh bonowingi uijcr rhc Ncw ç61¡¡
F:rcilíry,url t'rorrr rlw-nct procccd¡ of rtrc offcring of ¡hc Dcbcn¡r¡rcs. scc ..Risk F¡cr-ois-Nc* crcair Fociiirj
Nof Yct Contntitrcd." "Financing Pl;¡n and Usc òf P¡occcds" and "Dcscripr¡on oi Orlt"r tnrlcbrc<tncss-Ncw

:"'i:'ift;ng,rbr" r"r, rnr,h rhu cx¡rc*cd ¡ources ¡nd uscs of carh in connccrion -,,,, ,;. ;;:; ,r;
r\cr¡uisitions:

Till¡ll

U¡s
(¡d n¡U¡oõ)

Ncrç C¡crJir F:rcilir¡'1rr) .S¡:9{.3 Rcpaymcnr ofcxírring.índcbrsdncss(b).,
.. 750.1 Crsh Acquisition consirlcr¡rion(cl .,,...

Fccs and cx¡*-nscs(d).

i)c'ekl¡¡ urcJ nl'tircd lrcrch¡.

.., s2,0r{.4 Tool s?.r){{.{

On l\l¡rrulr 19, l99E tl¡c Cornpan¡'issubtl r prcss rclc¡¡sc in rvhich it rr¡rcd th:rr it is ¡rrssihl,. tlL:rt irs nct sitL.sfrr thc lìrit qu¡¡rtùr ot'lg9li ¡uuv hc i,rrçc¡ thu lhc rungc of W¡¡ll Strcc¡ ¡n;¡l-r.sts'csli¡urtcs olS3&f nrillinn ¡rsl95 nrillion' hul rhst nct s:¡lcs u¡c crpccrcrt ro c.c.ðd t99? lìrsr út";;;.i *"iir.ii'i:s.¡l ,"¡iiii,i. ll*
C,<,r¡¡p¡¡n). sr¡csscrj rh:rt srlcs pf its f"¿rr.q o, ,",oil iaJi, ì.ory strong..lìrc slronf¡ll from ur¡rhsri. csr¡r¡rarc.\ ifrny..rvoulrl h'duc lo,chrn8çs ià inrcntoryirrna¡cmcnr an<t órdcr piucmr ¡r ù;rin ;i ¡ú. cu"t¡r"iy:, n,nj.ii
fj:1,'_"Y'.1:.1: 9,:"llt"l' fu¡thcr ¡tatðd ilr¡t ùi¡cä on rhc srrcnsih of irs ncw frr."Ju*.ifrtrin¡* ln¿ n^."ríirlDrûnd n¡rn('!. ir rr.nrlins highly.co¡firJcnr abouí thc oycr¡lt s¡lcs ourh¡çk frrr irs irrxJucrs ti,r rlri crrriru ¡.tur. 

-

Âctu:rl icsults could diffcr matcrially f¡om thc slarcmcnu in thc prcss rclc¡sc rJuc ¡o v¡rious f¡crorsinclurling rhosc scr fortlr.in ..Risk Factors..: ..Àlrnagcmcnr.s 
Discussion ¡nll ,{nl¡,rir;7Fi--"cirl Condition:¡urlRcsuhs .f opr'r:rri.ns" ¡nrJ "Busihcss." Scc "Foil;¡rd.Looking rnformarion...'

:'ii

trt 'flH ltdw Crcdir Frcility i¡ c¡frcrcd lo con¡i¡r of ¡ SIJ billion rcrm dcbr frciliry. and ¡ 5500 nrillion r$rulring crcdit
.trcìlit¡", Scc. "Rlsl Frcrors-1.(cu.Crc¡Ji¡ F:ciliry Nor ycr Commi(cd'. rnr.l ..D.:ári¡,rion of O¡hcr lnrJchrcrhrcrr_Ncs.
Crcdit Frcilir¡'."

¡hl llcPrc'lrlrlrlh$r!'P$)'mcntuf cristingindcb¡cdnc¡¡of rhcCompsny,CLNHoktingrr,Siçn:rurr. llñndsindFí¡s¡Âlcnof
5llll.l nrillrrrr. S1,077.1 rnilliun, Sl?9.9 million ¡n¡l S{j.0 million. rcspccrrrsl¡.. Èrisring induhtcrjncss ,.f¡*ru un,"uni,
outrhtÚtrtg ls ul'Dccmrbcr lli. lgg?. crccpt lbr indcbtcdncrs of CLN llulrtings isrucd ut ln urigin¡l isru"¿¡*.*n, *ii..¡,
lclìcdlì frr¡ne¡FJl ¡¡jcrclcd thru8h,9n ¡¡sumcd tcpJymcnl drtc uf l*þy I,f, lggd, Tl,c l'uir'-,:oing snhrunts'irlcludc
S7-0 ¡ulliurr. Slooi nrillío¡ m.l-55,5-milliun ol cstim¡rcd prcp:ymcn( pr!.rniumr rclrrcd ro rtr.-irrly rdlir*r!.n¡ or
irld!'h¡r'Jocr} of lllû Cornprny' CLN lloftJingr rnd Siguturc Brunds, rcsp"iiitcl¡., Ar of rh!. rc¡uJt rJ:rrc 1l; rc¡r-r.nigrr. t¡courlrrnilill! cllount of c¡írt¡ns indcHcdnc¡¡ ¡o bc rc?jid. ¡J lil*cly to hc gr!.¡tdr thin lhe. ¡rmoun( rho,"n ¡]¡irc .luc ¡,r
irËt!'rtc(l hort(t\\'in8s lù '¡nJncc rvorting ca¡it:l rcquircmcnrr. Thc.Co,,,li¡ .ñtcrxlr to rcfinrnr-r, rn). such ¡r,ldi3rxuil
¡n.lchtcJ¡rcr¡ u$¡n-C ¡ß unuscd horro*inr caprciry undcr.thc Ncq. Crcrjit Fociliry. ln punirrlar. rs r¡I ñl¡rch l(r. I,Jg$ rhc
oúlltxn¡J¡n! irldcÞl('ijruJs ol thc- Comp:ny ¡nd.CLfi Hold¡rigr h¡d incrc:rr.l tti' l¡porinrrrr.lr. Sl0t nrill¡rrn rn,J
S('(l ¡¡t¡llnrr. r$f!.('lsçlr. Sr.c l'R¡rk l;¿¡url-Ncq. Crr,rjr¡ F¡cilrrv i\rx t.c¡ (i,mi¡r¡ri.,,¡.. åtrd ,.t)!.lcril{krn ol.Othcl
Lrhbrt,Jr¡cr.-Ncu Crudír Fr.llirl."

rel lìc|lcrtrls lllÙ c'tttrl.[cú mt çrrlt crtnrirlcrstion pilrhL. linrlurJrnt thc ç¡rh{\,¡ ot rr¡rrrnst rn r¡rlrr.;c¡i,rn qrrl¡ tl¡c

'\çrl¡rrrrrtrtrri 
tr tl¡r' ímqrtt¡ ul 316l:l nrillron. 5$l¡ nri¡hon rnú St ll,li ¡rrillrrn t,¡r Grlcrrrro. .Srgn.rrurr. llrrnJ\ :drJ lìr\t,\|cil, rù.ndflt\cl'.

rJl Nrlrrs\'ol\ c\lrnut!'J lrrnr*'tltrn úlilt ln onncíioñ srth thc ,{(qurr¡tiùnr ¡rrJ rjch rctìl¡rnçrrrp,'rrcludrng lrnrrlrtl'alrI¡rr! Içr'r' l¡ttttrl'Purrjlgucl'¡'crltrnìr¡ron¡, h:nl.'ltcr.'rnJ l..¡¡1.rn¡l ¡.ùru¡rrrc Irrr'Jnt crpj¡¡¡.¡.
R(rccnl 

^ 
nnouncemenl

:
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su¡\li\fARY HIsToRIcAL AND pRo FoRÀfA FTNANCIAL INFORITTATTON
Thc summory historica¡ fina.nciar d¡t¡ofrhc conrprny forsach or¡hc riscar ycars tisrcd bclow havc hccndcri*cd from thc.Comprny's auditcd fin¡ncial ,,o,a,n"n,r. ihc pro forma linancíal informarion h¡s bccn derivcdfrom, ¡nd should bc rc¡d in conjunction rvith,-thc un¡udi¡cd pro forma condcnscd linanci¡t sblcmcnts. inclut,inethc notcs rhcrcto, appeaänc .rTyh:f in thir offcring Mrmor¡ndum. r',; ,u.iö;;ää";i?:,ï:

financi¡l informotion is prcscntcd fo¡ illustr¡tivo purposJonly and is¡oi ncccss¡ril} iniic"¡¡*c of rhc o¡rcnringrc$¡lts or financíar posirion rhu wourd h¡rc o..un.i had rhc Acguislíons, rhc ¡nír¡ai boio*ings undcr rhc NcwCrcdit Faciliry uscd ¡o fund o.ponion of rtrc Acquisiiions 6¡i.;.1.f['Ë***;;;-; rhe Offcring bccnconsummr¡cit ¡s of ¡hc datcs indicatcd. nor is thc surnnury unrudircd pró ronn¡ finaåiil inform¡t¡on ncccssarilyindic¡¡ivc of fururc opcrrring *lr]q oj fin¡nsi¿l posirion. Ttris ,urnrory should bc ..rd in'ion¡uncrion rvfth rhcconrprn¡r's consolirlutcd Fin¡nci¡l sotcmcnrs includcd crscwhcrc ¡i ,r,it oni¡iïüàonøum rn¿ ¡tcinformalion sct fonh undcr "capitali'zation," "lrf:rnagcnrcir's Díscusslon and Anrl¡,sis o[Fin¡nci¡l c¡¡ndiriunrnd.Rcsuhs of ofpr¡tions" und "unourjircd pru ¡tu.åo con,lcnscd Fín¡ncial srarcmcnrs...

Flnl Yrr E¡drd
,sso :. J¡¡!¡r, ¡. ¡r.ñr¡trr ¡¡,lfr¡ lr5 l''ú

-

Dtcmb.r lY. ft(.Ftrr ¡f.
l'yú{¡t arn

fkr.ñlr. :1, ttvt
l'È t'e6¡tht

SlolmËnt of Opcnr(i0ns l)rtl:
Nct ¡¡lc¡,. ... . , .

lr--cnins c*n;r,gt n,iriir . .. : . : : : : : : : : : : : : : :
¡:Jrn¡ll-(r (lujs, lronr cunrinuin_r¡ opcrations, .. . ,
Nü crnllfiS¡ tlorr) . . ,. .,, , .,
Dilutcrl crrnings flossl ¡cr sh¡nj ol'summoõ

rtuctlcr,...,....
rlrcnrgg ¡rtn¡t ùl'comuolr ¡nd con¡n¡un

cquivalcnt ¡hrr,ls os¡u:¡nding lc,........,..
Orhcr lhl.J:
Cruss nr:rrgin
Opcraririg 

-m:rrg¡' 
-., . .. :. : : : : : : : : : :. : :. : : : :

f{lti¡r oi crrnirr_g¡ ro lìrcd clrrrgcr(r.l) .... . ....

. (¡ñ 6¡lücn( .¡.tpt Frsrd¡!., ,rtí! rñd ,*. .hr^ o.,"llt-"ditdl

S?¡1.1 s t.0¡.t.J s t,oió.e s eBr.t s l.lor,.: S3je.t.rtlJ,o ¡it.o ?(,..r (285.tr t,rr.¡ '.!óiir
?(¡.9 tj..ì ,r?.(, t¡9ó,7t l:i.l -iú¡
8s.8 t07.0 50.5 (?28.t¡ tú.{ ;i;i
l.0r ¡.10 0.ót (3.75t t.15. 0.:r
ti7.9 6:.ó r,t:.tr 8:.9 ti?J t07.n

,:7.3.;
lJ..:
Iú.:\

8.5ç
À-/.\

27.6$
tl.0
.:.:rs

:ó.li? :o.JtÊ
l¡.5 6.t)
14.9¡ 5.1¡

:ri.lç
t7. I
t4.5\

'Ar rl ll@t{r !t. t?rt

^r1ú¿l 
I'rc l'orrurr+
lúñJcúitíll.

S 5!.r $ 7S,9

llclcnrc Shcst Dcl¿:
C¡rh ln¡J clsh cr¡uir.rlcnrr,,
Wo¡kilË c¡¡pi¡r|.,.........
Tutrl ¡t¡*-ts
ïrrrl hrl¡.tcrnr rJúbt. . ., , . ,
S¡ockholrJcrr' cquirs. ..,..

.159.t
l. | 10..ì

t9{.6
5Il.e

UJY.ó
J,t,.t{.,t
:.ruJ.J
l.:?s..f

-

(r) lnclurlcr rtrjsirl chrrrt,¡ uI S.tJ-7,ó nrillhl¡ lx.forc u¡c¡ Scc !{urc¡ ll ¡nrJ g to ¡(dcs kr tlu G}ntpittrr.r GtrsrliünrrlF¡nrnci¡r srrrcrnc¡irr ìnrru¡JcrJ ctrr:*¡ci.jìi ;il ö,.,ü; il.,'*,on,lu..(hl Gilcs ¡rrrr lbrnu cfltrl kr ii) lhc Acquisi¡ion¡. lii) r¡" 3;,u Finrxing, (iii, rhc olfcrín-r Jnd (ir) rhc ufc of rlcr prrRrçd,

. . iiï'll'ì-Îl'+;liJliJlilT:ti,?llllll,lff$ïf.ïj:ffä:i'i'nii"ulii'ü;ì.1liJ,I.J.u,'. 
(co,,cúi,i,r. rt*

(cl Rcll\'crr thc rúrrpriru ot' SFÁS. ny. ilt 
. 
I.bnitrss t,cr il;; ;;. ñ":;'i ro ttrc Comprntrr Cunsotir¡rrrrt Ftn¡ncí¡lshtc¡ncnts ir!cluú!'(r chcshcrc in rrrir or.'riring liì..;";;;.' 

Jss rìu¡c r.r(r r[c LomPrnl''r c

ídl ln cont¡rtin: lhc lxlhr ol'curningr lo- fircd (hüascr: (rl cirrninls- rcprr.rcnr ¡ncomr:. flom cuntinuing o¡rrrutiurts nkfi. ctrlcon!' lsrcs tnd l¡rc(l tfiir*cs (!'rclut¡Yc or inìcrcri a"p¡iar¡rË,¡¡, ln,l ,tr rr**.r ar,.r¡.r:.:.ri-ir, ,rr ¡nrlïr.$r !.if*..rrrc.ca¡riulircrJ inl(ir'¡l ¡nú rhc stim¡rcd ¡"rcroi pi¡i'"i;üì;i'..**.. Frr? rt* fi¡c¡t ¡.*r cndut Dcr.chhr:r ?9. t./Jó,crtnÍrgt tr'ù¡c inrut¡ìúrs* tu covc, fl¡cd .tarpo ty S:Siläitr,rn-(c) Gi'c¡ pro rbr'u cnc¡r iu rl,c iro'Ri; îãitil,il;;rTiil| t"o o"..rr* ¡¡ of Àx\:nù!r 3*. rrr9z.

9
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THE OFFERINC

Sêcuritics Offcrcd .,.....

Yicld to.Maturity of Dcbcnturc¡

Convcrsion

S ubordincrion

Original Issud Discount ....

S2.0¡{,000,000 principcl ¡moun¡ âr milurir.v (plus up to rn
addi¡ional_5302.100,000 principal rmoun¡ rt maruiiry ifrhc lnirial
Purchrscr'¡ ovcr-¡llotmcnt optien ls c¡erc¡scd in full) of ãro
Coupon Convcniblc Sêníor. Subordin¡tcd Dcbcnrurss duc 201 g
(the "Dcbcnturcs"). Thc¡c will bc no pcriodic inrcrcs p¡ymcntr
on ths Dçbcnturcs. Scc ..Dcscriprion 

of .Dcbcnru¡c¡_dcncr¡¡1...

5.09c pcr annum (compurcd on ¡ scmi.¡nnu¡l bond cçiratcnt brsirl
c¡lcuhtcd from March li. lg9g.

't

Thc Dcbcnturcs lrc con\tn¡blc. al the opt¡on o[ tl¡c holdci. ¡r ¡nv
¡i¡nc ¡frcr 90 da¡: follo$.ing rtrc t¡¡csi a"r" of oiig¡;JiË;.i
thcrcof and prior to mrruriry, unlcs prcviously rcdccmcd or
o¡lìcrw¡sc-purchascd by rhc Compan¡r, inìo Go,nrrion Sroc& ar ¡t¡c¡rtc of6J75 shrres pcr S 1.000 princþrl ¡nrount ¡r m¿ruri¡y of rhc
D!'bcnturcs (rhc "Conversion Rarc.'t. Thc Convcr¡lon Rirc wilt
no¡ lrc ¡djus¡cd for ¡ccrucd Origin:rl lssuc Discoun¡ (us rJclîncd).
hu¡ will-bc subjcct to rdjusrmcnr upqn lhc o...rrr.n.. of csruin
cr'cnlj. Upon coivcrsion, rhc holrh,r will. nor rcccivc uny c¡5h
fiJ!'D¡cnr rcprcjcnaing .a:srucd Original lssuc Discount: such
accrucd Originll 'lssuc Þi¡counr Nill bc ¿ccmc.¡ nu¡J 

'bv 
r¡c

Conrmon Stock rcccivcd u¡ron conrcrsion, Scc ..Dcscr¡nriån of
Dcbcnturcs-Convcision of Dcbcnturcs,.'

Ttc Dr.bcnrurcs arc bcing issu.cd cr an Original Issuc Discount ior
F-ctjr.nl 

-incomc 
t¡.r nurposc¡ cqual to ¡hc cxccss of thc ¡t¡lcd

rcrJr:nrption pr¡cc ¡¡ nraturiry of thc Dcbcnturcs (which is .in o"¿
lfr 

bc thg priocipal omount ¡t.maruriry) o,ücr rhc ¡mor¡nt oi rhcír
isruc ¡¡icc (u.hich.is crpccrcd ro bc rirc tssuc.p¡icc). p¡osæcrivs
nurchrscrs of Dcbcnturcs ¡hould bc !\r.¡rr th¡¡t. although.thórcsill hc ¡o pcriodic.pc¡rrrcnrs ol in¡crcs¡ bn ihc Dct;rurcj.
rccrucd Originrl hsuc Discounr will tæ includcd pcriodica[y in I
hoftJcr'r gross incornc fo¡ Fcclcr¡l incomc ur pur¡xiscs orior to
c:(lnr!.rsion, rcdr.mplion. rrrhr.r ttirposirion o, nroruriry åf ruch
holrjcr'r 't)r.nuntt¡rcs. uhcthçr or not such Dcbcn¡urc¡ arÊ
ultirtt:rtcly conrcrtçìil, rf Jr'cnrcdi srld (to th(, Comp¡ny or

,. ,$
...t

¡
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Sinling Fund

Rcdcmption.....

Funrj¡msnt¡l Ch:rngc ..

Purch¡sc ¡t thc Ontion of rhc Holdcr..

'

l:inln'-ing Pl¡rn :¡rrd Usc ul l,rocccrJs ..

Rccistr¡tinn Riglrts . ...

'l'rrnsfcr Rcrtristilnr,..

orhcr.risc) or prid at marurity. Scc .,Ccn¡in 
Uniæd S¡¡rcs Fcdcr¡l

lncomc Tax Consideruion¡."

Nonc.

Thc Dcúcnrurc¡ will not bc rcdccmsblc by rhc Compiny prior to
Morch 25, 2003. On or afrcr s¡ch drre, thc Dcbcnrurcs u.ill bc
rcdccm¡blc fö¡ c¡sh on ¡t least 30 drys. nodcc. ¡r thc orrt¡on of
rhc Company, ln wholc at sûy rimc or in pàn from rirnc to t¡¡¡tc. al
.rcdcmprion priccs cqurl to thc Issuc pricc 

þlus accruc<t Origimt'lssuc 
Discor¡nt to thc darc of rcdcmprion. Scc ..Dc¡c¡inrion.of

Dcbcn¡urcs-Rcdcmption of Dcbcnrurcs ar ürc Oprioi of rhc
Compuy."

Thc Dcbcnlurcs m¡y bc rcdccmcd for c¡¡h rt rhc o¡rtion of tlic
holdcr if rhc¡c is a Fundamcn¡al Changc (os dcfincd) ar I pricc
cqu¡¡l ¡o thc lssuc Pricc plus accrucö Orlginll .lssuc Disc'ount ¡o
¡hc, d¡tc of rcdcmprion; subjcct. to ldjusrindnt in 'ccrt¡in

circum¡¡¡nccs. Sec ¡.Dcscription of Dcbcnturcs-Rr.rJcnrntion st
Option of ¡|rc Holdcr Upon I Fundamcntrl Ch¡n[!..¡.

Thc Compirny will púrchasc Dcbcnrurcs ar thc.òfxian ot¡hs. h¡rlrJc¡
us of M:¡rch 25. 2003. À{arch 2i. 20lJg and M¡r,ii¡ f5. l0ll. ur
purchasc priccs cqual ¡o thc lssuc pricu.plru o!.crucd Or¡ginfll
lssuc Dissount to such d¡tcs. The Company.ltu¡. ¡r i¡s optíon.
clcct to pry any such purchirsc pricc io cash ol Conrn¡pn Strrk, o¡
an¡. i'ornbination rhcrðof. Scc ..Dcscriprion of Dchcnturcs_
Purqh:rss of Dchcnturcs :¡t thc Opti(trl of rtlc Holdr.r.'.

Tlrc ncr proccctts frou¡ thc OlTcring. to,gcthcr. rvirh tttc BrnL
Finrrncing..rvill be uscd ro finrnçc thc Acguisiríons ¡¡n¡J rclutcrt
trtns¡¡cliuns, "Scc Finoncing Pl:¡n ¡¡nrJ Usc of lrrr¡cccrJ:r,..

1lrc Compan¡, u.ill, for rhc hcnctìr of ¡hc hotrJcr¡, tilc wirh ¡hr.
Cr¡l¡l¡nission ¡s soon ¡s nrlcl¡c¡blc. .hut in :rny cvcnt $;ithin
90 d:rys aficr thc firsr d¡rc oforiginal issurncc ot'il¡c Dchr.nrun-s,
¿ shélf rcgistrsrion srltcmcnt (¡hc ..Shclf 

Rcuisrr¡rion
St¡rtcnlùnl") covcring rcs¡lcs of thc Dcesnturcs i¡lr,J thc ärrnnron
Stuck. issu.¡hlc upon convcrsion of thc t)i:hçntt rc$ (th,,.
"Rc-eistr¡blc Sccuritics"). Thc Comprny will usc ir¡ hcsr clTorr¡
to c¡rusc d¡c Shclf Rcgistntion Strtcnlcnt ¡o hcco¡nc cffcùrivs rs
pnrrnprly as is prrcricablc, bur in any cvcnr wirhin lS0 rtir¡s ifrrv
ruch-lì¡st. datc ol originsl, issunncc-..ond to, kccp.rlrc,.Shalt.
Rcgistrurirrn Srarcnrcnl cffccrive unril thc crrlicr oi (i) tltÞ- sslc
pur.surnt r(' rhc Shclf Rcgisrrrtion Srqtcmcnr of all ¡t¡c sccuritÍc¡
rcgistcrcd thcrcundcr ¿nd (ii) thc cxpirarión of rhc hohling ¡xriuJ
ln¡lii'rrhlc lo iuch sccuritics hcld by non.¡ffilicrr.s-rif tlrc
Corrrpany undcr Rulc t4{(k) of thc Sccurirics AL1. or ¡lnv

ì:.:.9fi" ¡rqoyision. sribþcr ro ccrrain pcrmiucrl cxccprir¡os. Sc;
"Rcgisirerion Rìghrr.'.

Tl¡c Dcbcn(urcs.and thc Common Srock issusblc u¡rcn conrcrsion of
thc Dctli:nturcs havc hot bccn rcgistcicd undtr thc Sccr¡ritics Ac¡
¡nd ¡¡c sut¡jccr lo ¡csrric¡ions on ¡ransfcr, Scc...lianrfcr
Rcsr¡ic¡ion¡."

il
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RTSK FACÎORS

Au itn'etturcnt ìtt tlte Dcbenrures o/fcrcd hereby învolt'cs a hígh dcgrce olríy.. Prospcctír,e invc¡ton thould
curefull¡' con¡id¿r thc lollowittg ri¡k lactqr¡, Ín addítion 

-to the othcr ínfonnation sit lonh ¡tt th¡¡ Ol*¡V
ilcnoraaduul iu coutt¿ction ¡'ith an invcilnc'u in thc Dcbcnturc¡ oferei hcreby.

' Substantîal kvcrage; Abílí4'to Scn'ice Indcbtcdnc¡s,.Following thc Acguisiríons. rhc Bonk'Finrncing and
thc offcrìng. thc Comprny will, bc híghly lcvcrugcd, with indchedncsr ihar ii 

"cry 
suús¡a¡¡i¡l in ¡ct¡rionîo issharcholdcrs'cquiry. Afrcr giviirg pro f<rrml cffcct to¡hc A¡gúi¡irions. tlrc s¡nt Ën"ncins rnd thc offcring. asofDcccmbcr 28, 199?, thc Comprny'r lggrcgatc ourrundíng-indcbrcdncs *ou¡¿ Llc t"cn S2,Oi4 millibn rndthc comprny's sharcholdcis'cquity would h¡rc bccn 51.2?8 million. Thr corf-y.rp.io,¡o, rhc Nów crcdirFrcilír1: u'ill pcrmir thc conrpiáy to incur .rriuannrcc addí¡ion¡t ¡",l"ur.in."t,iuuí"JiíJl*¡o ¡¡n,itårio¡s. Thcfndcnturc docs nol rcstrict ¡hc abílir¡' of rhc company ro incur ¡ddirionrt t;;;iJ;;;. scc ..un:rudircd pro

Form¡ Condcnscd Fín¡nci¡l Strtenrcnts." "Monigcmónr's þiscu¡¡io¡ ."d A;.|).ri; JFin¡æi¡l Condí¡ion lndRcsults of opcrarions-Liquidiry anrl crpiol Rcsourccs," ..rh. a"quir¡rionr..: ;io"*riprion of orhcrlndcbrcdncss" and "Dcscription of Dcbcnturcs.'.

. . Tt company'såigh dcgrcc o.f tcrcragc could havc imponant conscqucnccs to holdcrs orlhc Þcbcnrurés.including but not lin¡ítcd ro tl¡c followin-q: (i) rhc Company.s rbiliry ¡o obiain odd¡r¡on¡ifinsnc¡"g for;;;ki;;'crpital' tapitct cxpcnditurcs' acquísiti'ns or gcncrul .urporot" purposcs may bc inrpaircrt in thc fu¡u¡c: (ii) ¡subst¡ntirl Forlion ofthc conrpany's.cush_lìorv fronr o¡rntions ¡nu¡r bc d¿iiclrc,tru ri. pryu,.nr ofprinciprl¡nd inrcrcst on its indch¡ç.tlncxJ. thcrcbl.rrjducíng tlrc fun<ts rrail¡blc ro ¡hc Corprn¡, ioii,, o¡rcntiunr- and othcrpurTþscs: (iii) thc Conrpan-v ntr¡' bé suhstrnriali¡; morc lcvcra-qcrl rhan cc¡¿in or io 
"unt¡*.iiior*. 

wlrích mcy placcthc compsny lt a contpctitiuc disldtant¡$c; (ir') thc comprny m¡y bc hindcrcd in irs abitiry ro u<tjust npidly tochanging m¿¡kct condition:i: cnd (v) thc conrpuny's subsrun¡ii .J.ú. oil"r;;;.'.ririi,.r. ¡, rrrorc vurncr¡blcin thc cvcnt of ¡ downturn in gcncral cconùnt¡ç cond¡tion¡ or is business,

Thc Contprny's ¡b':lir-v ru rcfrrr rtr trt rcfinrnc'c is ohligarions rvíth rcs¡rccr ro ¡rs indchtcdrcs* will.dcpcndon its futurc fin¡ncial und .¡crrting'¡crf¡¡rnrrncc..rvhich. ii ¡urn. rvill u. lui¡* ,. nr""o¡¡¡"s cco¡omlc ¡ndcontpctitirc con<Jitions ¡nrt tr¡ lin¡nc'i:¡|. husinc*s ¡nd orhcr f¡cron..m¡rt of;ii;ìt';r;'b"yor¡d rhc componyrsconlrol' Thr'sc fsctors coulrl inclurlc opcruting diflicultir:s, incrc¡scd ofrcråting.nr,*. pn,dìa, ¡rír.ing prcssurcr,thc responsc ol'cotn¡^-titors, urd dcl:t-vr rn írirplcrrrcnring srrrrcgic ¡ruj".,r, ri,. õurrrpa'rry.s auiriry ¡o nldci itsrjcht scr'icc snd t!'t'"' "ltllr:rtittn¡-,titt .ta¡"*r in signi'ficanr p:¡rr on ¡l¡c cxrdnr ¡o *,tr¡at, rlr" Corrrpdny canitrtplcntcnt its. busincss strutr:g¡'anrJ.sucr'csslt'ull¡' inrcgirr" thc Ácguisitions. Tl¡ç.rc c¡n br: no ¡$surðncc ¡h¡t ¡hcconrprny q'ill hc ¡hlc to int¡luncnt its rt.rcgv iutt¡., it*rr rtrc rnricipurcrl ,"ruhs ,r irs sråi";, ffii";'rilil;tlrrt tlrc r\uquiririons uill h.. ruú..crrfull.r ,na.¡r¡,",.t.

ll'tlrs' Ç1¡¡r¡¡¡¡"s c¡r\ll lìrr$ :rnrj sr¡rt.rl fqå.rurccs :¡rc insuff¡cicnt to fund its dcht sónicc rrhfigationr. lhccrrtnp:n.t ltra¡' eu foicÌd l(! rrJu!'c ¡r rfcl¡r.c;¡Fit¡¡l .'*¡*:nJi,rrar. scll ¡sscts, or sr.cl ro ohrain ar.kJitionul qquhycapit:rl' or r. rç6n¡n...r rt'rrrur'rurr' rr. rj..hr. r'rrcrc."" h.: n,;;;*;;;;;;;t",iläöny.s cosh flon andcJn¡lrl rcs(turccr s'ill hc sulficicril hn nx)-r¡r!'nt ,rr finci¡rt of. antJ ¡rcnriunr. if uny. ¡¡nd intcrc¡¡t on, lrs'inrjchlr'tjnr'ss in tlii fururc. trr lh¡rt xtf! i,¡.1,'"lrcrnrrít.l u,.rrur", ri.rurrJ bc silsccjsfui.o.would lrcnnir ûcctlntprn-v to mccl ils schr'rluk'rt rJch¡ rsrrs,: ohli¡:rrionr. tn:o.ftion. hLcüusc thc comprny's obligations undcrtlrc Nc*.Crcdit Flcility u.ill hr.¡¡r.intcrr.¡r :rr lìo.ring r",r*, un insrc¡Jc in ¡nrcrcrt r"tcs could advcrscly affcct.anrong othcr things, thc Cutunrnr.r ¡¡hrlrrv r,, nr..c¡ ìrs ttcbì scrricc ohligationr,

Ilnllìug cun¡xtN stru.tura: suh,ry¡!¡¡a¡¡¡v¡. Îrc Dr.hcn¡u¡cs will hc cxclusivcly Ihc obligations of.sunbc¡m corporation ¡nd n.t 1)f ¡¡ov ol' rts *rrr*i¿irri."ï,0 conrprny is l hokling compåny thaì condr.rctssuhitrnrirll¡' ill of its opcr¡titns ¡t,r,'u.,:l¡ i¡s rr¡ri¿ìrr"- As.s holding crmplny, rhe compony hokl¡ nosigàífrcant r$rclt othcr th:¡n ilr inr'crt¡n.'ntt in ¡nrJ 
".l.rn.a, to iu ¡ubsirJi¡¡ics, Thc Glmprny is. thcrcfoæ.tlc¡*-nrlcnr ufxtn its ¡cccinl ll ¡ufficir.nt tundr liorn i " *;..;¿i.r¡", lo n¡ccr jts own obligarions, including isoblígation to pry tht accrctcd v¡luc ur ¡nc u"u.nrurc, uf-J n,"ruri,y o¡ c¿rlicr rcdcmprion or rcpurchasc. Thcrhility of rhc comprny's suh¡itli¡rics t,;p.,¡ ,ri"iJ..n.t, ,ir''a'n,.r" orhcr p:r¡incnir o, o,J"on.", to tl¡c compaDy

:.,,11,'-tfil thc o¡ænting rcsults ¡rl',r. *h¡,,J,,rr,", an,J-¡n-v rrsrricrions on ¡rying ¡u.'1, ¿ìv¡dcnrls ornraliing
äl.i,iliìili'.'s mav bc ¡pnlic¡¡hL' r,r sucr, suhNitlrrrics. inciuding ,h;;"-il.ì:; i" ic'cinr.¡nc¿ ¡n rhc Ncri
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Thc Dcbcnturcs will bc unsccurcd and subordinared in righr of paymcnt to ell cxisting ¡nd futurc Scnior
Indcbtcdness of ¡hc Sunbcari¡ Corporation. As a rcsult ol' such subordín¡tion, in ¡hc cvcnf of bankuptcy,
liquidation or rcorganization of úc Comprny and in ccnain orhcr evènfs. ùc asseu of ¡hc Company wiil bc
avail¡ble to pay is obligrrions wirh respcci ro thc Dcbentprcs only rfrcrall gcnior lndcbteöness lias bccn paíd in
full, and thcrc may no¡ bc sufficient asscr rerhaíding ro p¡y amounrJ duc on any or all of thc Dcbcn¡ure¡ thcn
ouctanding. Thc Dcbcnturc¡ will bc erpicssly subordin¡tcd to.borrowings under thc Ncw Crcdir Facility and will
bc ¡lso cffcctively rubordinatcd to dl cxisting ¡nd futurc indcbtcdncs¡ ¡¡id othcr ti¡biliric¡ and.commirmcns of
thc Company'r.r.ubsidia¡hs. Thc Comprny cr¡æcu ¡h¡r rhc. Ncw Crcdit Facility .will pcrmit rhc Corúrprny to incur
orgrraranlcc ¡dditional indcbtcdncss. subjccr to ccrt¡in lidrita¡ío¡E Thc tndcn¡ùrc docs no¡ protu'bíi oitin;it rhc
incurrcncc of Scnicjr Indcbtcdnbss by rhc Compo¡y or thc incurróncc ofothcr indcbrcdness and oihcr liabiliricr by
thc Company or irs sübsidiaric¡. and ¡hc lncriácncc of addition¡l indcbrcdncss rod orhc¡ tiabr'litics by the
Company or ic subsidi¡rícs could edvcrscly rffcct rhc Comþany'r abiliry ro pay irs obligations wirh rcspcct io rhc
Dcbcn¡urc¡. Aftcr giring ¡no formr cffcct to. thc_Âcquiritions¡ rh_c_Bank 

-Finygni and thc Offcring. as of
Dcccmbsr 28,1997 thc Company would h¡vc h¡d 51.294 million of Sinior lndib¡cdncs¡ ourlunding. eid as of
¡hc samc date thc Company'r subsidiaries would hlvc h¡d approximlrcly t?3 t million of indebtcdneis and othcr
liabilitics out¡t¡nding (excluding intcrcompony li¡bílirics and liabiliries of a typc not rcquircd to bc rcflectcd.on ¡
b¡lancc shcit in accordrncc rvith gcncrally acccprci! accounr¡ng.principlcs) to which rhi Dcbcnturcs would havc
bccn cffectivcly tuhordinatcd. ñi Glmpany anticipotcs thra from t¡mc to timc it will incur indcbrcdncss,
including Scnior lndchtcrjncss.:¡nd thär ir ¡¡nd irs.suhsidiarics will from rimcìo l¡mc ¡ncurorhcr.ad<Jitional
indcbtcdncs¡ ¡nd lisbilitic¡. Scc "Dcscriptioo r¡f Dchcnturcs-subordin¡rion of Dcbcn¡urc,¡."

Thc Comprny cr¡æcts tlt:l borro*ings undcr. ¡hc Ncw Crc<lir Faciliry witl bc, and Ihc Comprny's und is
subsidiaric¡' fulu¡c indcbtcrlncss m:y bc. sccurcd by licns gnd orhcr sccur¡ty intc¡csrs ovcr thc ¡sicts of thc
Cornprny's subsicli¡iicr and rhc Comprn¡"s cquiry ¡nrcrcsts in thc Company,s subsidia¡ìcs. Morcovcr. ¡hc
Company crpccs.thc.Ncs' Crcdi¡ Fuciliry will hc gurrantccd by cach of thc Company's wholty.owncd US.
subsidi¡rics ¡nd th¡r sucl¡ suhsirlíaq.gu¡nrntccr rvill bc sccurctl ¡s dcscribcd abovc. Thc iUiiity ofinc Co*pony,
and thc¡cforc thc holúcrs of thc Dçbcnturcs to bcnclìt f¡om disrributions of ¡sscrs of rhc Comiany's subsi¿i¡ric¡
may bc limitcd lo lhc cxtcnr that thc outst¡¡nding slnrcs of any of its subsi.diarics and such suUsiOíary's orr.,, or"
plcdgcd to sccurc othcr rtcbr ôl ¡hc Company,or its subsirJicric¡, Any ríght of rhi Company to rcecivc a¡¡ea¡ of
rny subaidiary upon such subsirJírr¡"s liquirl:rtirrn or rcorgrniz:tion will bc srrucrurally subordinarcd to thc ciaim¡
of thlt subsidiuy's crcdirors.

Rísk Atvcîtua! ttitù,lequiiitiout. ñc Ctrn¡rrn¡ fucrs significanr risks rssoci¡tcr! wirh rhc-rJõnity announccd
acquisitions of Colcmun' Sign:turc Br¡nds an<J First'Alcn. Thc Comp:ny must, lmong orhcr thinii. rcturn thcsc
comprnics to ¡rroñt:blc opcrcrions; rcrlir.c ¡¡'nr.r!ics frorn conrbiníng thcsc companics *irh rh" cornp.ny.s currcnl
opgtations: inlc;":tc tlrr'prtxJuets ni;rnul'a.'turr'tJ h¡'rl**** conrp:rnics into its cxisting product lincs; consolidarc
duplicatc facilitics' s)islr'mr ônú p-nonnr'l: irrr¡rovc thc opcr¡ring cfficicncícs of ruih'comprnics; duvclop ncw
products: rnd shoncn the prtnJuct dc'r¡loplucnr s¡-clc of llrc rcquircJ conrpanics, ThÌs proccss *ìll rcquirc suhsr¡nti¡l
atlcntion front thc Cont¡lrn\''i rtrrrr.rcrucnt tcrn. Thc rlivcrsion of tlrc ¡ricntion of man¡Scmcnt froni thc day-to.dry
opcrrtions of thc Cornpany t¡r rjilficultirs cncr¡untôrcrj iri rl** iotcgnrion Froccsr could h¡-i'c an advcrsc cffcc¡ on thc
Gonr¡uny's .busincs¡; ljn:¡ß.i¡l d'onrjirion ¡nrJ rcsrjlt¡.of (,pcmlions, .whicli cffcc¡.coukj bc.matcrial..ln ¡ddition.
consumntalion of thc Acquisitiuns u'ill rcsult in ¡¡ subsrun¡i¡¡l in¡¡casc in rhc si¿c of ùc Conrpany's opcrations phcing
challcngcs on thc Comp¿ny ¡o cflccrivcly urc iu cmploycer, a.nug"r.nt, opcrational and iinaocirl scsourccs to
managc thc exprndcd opcr¡¡ions of ths Conrp;rny. F¡,¡ilurc to utc srch rcrourc"s cffcctívcly could h¡vc a m¡tcriol
¡dvcrsc cffcc.t on thc Corrrp:rny. Orhcr fx,lcnt¡rl ¡iskr ¡rf rl¡c Acquisirions includc rhc prcscncc of unlnown liabili¡ics
and tltc ¡rcsibilhy of thc incurrcncc ot'sígnificrnt clrqgcs cssociarcd wirh wrirc.dowos of rhc rcco¡dcd v¡lucs of
ls.scts ac-quircd or rcstructurings.ofthc acquircrt courprnics. Âicordíngly. thcrc c¡n bc no ¡riurancè thar thd Company
wíll rc¡lizc rhcdcsirc<t bcncfis oírlrcsc ocquisiríons.

*_-_f-"ltttj lh:.Co.ryly hss.cntcrcrJ into scþrratc dcfinirivc agÍccmcnts ro acquirc Colcmrn,,signrrurc
ör¡¡nds ônd I'rrst Alcl. subjcct to vcrious cqrtomary cloririg condirions, ihc¡c c"n bc no a¡sur¡nci rhlt an! or rllof such trans¡ctions will t¡c.consummarcd,

- ..À?n' Crcdit Facili* Not.l'er. Ct¡uruíncd. Thc Compsn¡, h¡¡ hccn adviscd by ¿n ¡fliiiorc of rhc lniri¡l
Purch¡scr th¡¡. suhjcct to custdnun' qualifìcstions, it ir trígirl¡. coniidcnt that undcr c;rrcnt nrrkct ¡nd cconómic
con¡Ji¡ions thc Nôu crcdit F¡cilitv cr¡¡ |,.'succ'issfull.r's¡i.li..rc,lro n*n.¡it insriìurioii, ina rtc comprny is
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cußc¡tl)'discussin¡_tlrc-tcrms of thc Ncw g¡g¿¡, Faciliry rvlrh pros¡rciivc lcndcrs. \\'hilc thü Company is
conlidcn¡ ¡hat it will bc ¡ble to ob¡ain thc Ncw Crcdir Faciliry on ! ¡ímcly b¡ri:r to ùontplctc thc AcquÍsitions. the
Companrv hæ no cornmi¡mcnts yc! from lcndcrs to provide lhe Nc1¡f Credit Fuciliry. The offcring of ,thc

Dcbenrurcs is no¡ condi¡ioncd upon thc ¡roilabiliry of.thc Ncw Crcdít Frrcilit¡'and rhc Acquisiríoni¡rc not
cooditioncd on thc avail¡bìlity of adcqualc fin:incing' li'thc Comproy rvcr.' un¡b.' to sl.¡jurc thc Ncw Crcdit
Facíliry on a ¡¡mcly bas¡s. thc Compony woul¡l bc rcguircd to sccurc ahcmsrivc fin¡ncin_r: Jourccs lo fund rhc
Acquisirions or ro dclay thc.cloring 9f thc rtcquisirion¡ unr¡l fund$ bcc¡¡nc ¡r:ril¡hlc.

. 8!skt, ol lntcnøtìonàl Opcrotiotr attú- Erpousiotr. The Comprn¡. cuncnrly nr¡¡nuf¡L.tu¡cs somc products lnd
has s¡lc¡ in countries such as Mcxlco ¡nd Vcncz.ucl¡ whosç cc'onon¡ics h¡¡vc. e\r.n unst:rhlc or lrypcrinnriionrry in
tcccnl'ycar¡. Thc cconontics of othcr [orcign côun¡ric¡ im¡nnrnr tri rhc Conrprny's r.rp:rnsioï¡lus. inrlujing
o¡her countr¡cs in L¡¡in Amcrlc¡ ¡nd Asi¡. couttl suffcr sinrilur iruubiliry in ¡l¡r. furûrc. Such f¡cr¡x¡ ., 

"rrr"n.]dcvalu¡¡ion. ncw U¡ifts. chångcs in ntoncu¡rÌ, policir:, inflrrion, torcrn¡¡rcnU¡t insufiilir¡,¡¡n¡t sin¡ilrr ¡n¡ttci
could negitively ¡ffcct thc Company's-o¡rcnitionr in forcÍgo'inarkcrs, Alùuugh rhc Criur¡rrny pl:rns ro tdsc
advartlgc. of recc{ 

îgJ¡om¡c 
and.currcncy fluctuctions in ccn¡in Ariun cr¡unrrics by ¡c-rÈaring ttn Comprny.s

purchásc of produits .from such countrics o¡ ¡.lowci ¡ríèc. rhcrc is no gùrro¡tcc ¡h;rr such purct6sinE adrranrrgc
will bc fullillcd or'will fully ovcß-oms uy lost sslcs opponuniric.- in rhosc ssnrç. couni¡ic¡, As ¡ rcsutr. tL
cconomiç cbndítions discu¡scd ¡bovc or any of lhcsc circumsr¡nçcs could h¡r.r' 

"n 
.i.,ar*. cffcc¡ on futurc

financÌ¡l pcrformancc. which cffcct could hc nrarcri¡|.

, Tt" Lo|poly's goat is to subst¡nti¡ll)' incrcusc ¡hc sr¡rounr ol husinc¡¡ (onducrcrJ hy ir oursir¡c No¡rh
Ameríc¡. lf thc Comprny fails to ochievc lntiêiputcd mrrkcr pencrrrrion in :rrc¡,¡s ol: ¡hc $,orld into whictr tlrc
Company cuncntly crpccts to cxplnd ils solcs. such cvcnt is likcly to h¡vc ¡n ¡dvr.rx cffcct on rlrc Company.s
futurc financíal- pcrformoncc. which cffcct could bc m¡tcri¡|, Erprosioo of thr: Con¡F:¡nl.'s s¡lcs iir foraign
mrrkcts dcpcnds.Ypol tîlny f¡cton. including cconomic,condirions in forcign courirrfus. rhc srrcngrhäf
consumc¡ dcm¡nd in thosc countr¡cs for prorlucrs which thc Cornpanv sulls (o¡ csf,ccr* to sg¡¡ ¡. thosc maikct.s¡.
thc s(rcngth of compcritión from olltcr glob:tl consumcr product 

-conrp:rnics 
nnrl'.¡¡rhs.r f:rctnrs.u.¡ich nrny

ncgali-vcly. afÏcct lhc Comp¡n)¡'.,r anticiprtcd ¡rcrf<rmtrncc ín thosc nì¡¡kr.ts. Akhougli lhc rcccnt fi¡¡¡nciul
instsbility in Asís has not currcntly hcd:tny.nratcrinl imprct on tlìc C(nnp:ny. ifsuch coi<Jitíons sontinuc snd/or
worsen lhcy could.ncgatively imprct ttrc Compcny's abiiíry to achicvc.:rôìi.ip.,".1 sri.i -uru.vth in such counrrics.
thc cffccr of which could bc nr¡rcri¡l to thc Conrpany's luturc linïniirl þ*rfomtrnL.c.

Risk rl¡socíut¿d¡ir/r À'<rr ltnxluct-Dcrcltt¡traørr, ftc Conrpan-v's pllns trr incic¡rss its rcvcnuc.s rtc¡xntt on
its rbility lo dcvc¡oP ncw and innos¡lÍvc pr<xtucts. Tlrc Conr¡irn;- aniicipurcs ¡h:rr i¡ will hc uhlc tç rirpidly
dcvclop rnd introducc a ¡ubst¡nti¡l nunrhcr ¡¡f ncrr rnrj innorrtir: Froducts in thc fururc. t{iìrv!.r.cl. rhc Ctu,rpsn¡.
m¡y P¡ot'c un¡blc to ¡nccr irs ¡ggfçiìivc sch!'dulcj fof lþtur!..frrrÌJus'r de.r.r.hr¡rr¡¡.¡¡¡- F:ritu¡c tr.t*..r.lr,fi-gni
manuf¡cturô ncls products ¡hul ¡chicvc ntârk!'t ¡tcccþt¡n!'c in thi ¡r¡r¡¡un¡s ¡nrl.r.irh thc qu:rlit¡- rr.quircr.t'h¡, irs
cuslomcrs would líkc-ly havc an ¡<Jvcrsc cffcçr on fururc finrnci¡rl l*-rtirq¡¡¡nr*'çlricl¡ cfl'i.Cr coul.r'hc n:¡rtrlri¡¡.

.- - l-cFeudy-nce 
ou Kc¡- Pcrsonncl. Thc Conrpln¡, rJc¡tnds lrclvilr. on llrc scrr.icr;r 1l irs $cn¡¡r lùl:¡nrgc¡t!,nt.

.iocludin-c A¡bdn J: Donhp.'¡hc Conrpany's Ch¡irnran ¡nd Chiril Err\u¡irr-Oftir.cr: Russcll.n..Kcistr..rtrc
companyls vicc ch¡im¡an lnd ch¡cf Finuntli¡t orficcr. D¡vid c. F¡¡nnin. rhr- crrrnplnv.r- E¡ci¡urivc Vicc
Prc¡idcnt.' Gcnci¿l coúnscl and sccr$ory. snd Don¡rtl R. uzzi. thc cornpln¡'r E...l,,.rrl"c Vicc prcsirjsnr.
Consumcr Product¡ \\'orldwidc' The loss of lny mcmhcr of thc Conr¡rrn,v'¡ icnhrr nr¡nogçmcnl. inctudíng
Þtr. Dunlap, Mr. Ke¡sh, Mr. F¡nnin or lvlr. Uz¿i. cou&l h¡tc ¡n urjrcr¡cùficc¡ on tlrc Cunrpirn).. which cffrù
could bc matcrial' On Fcbruary 20. 1998. c¡ch of Àlt. Dunlc¡r. lrlr. l(crsh ¡nrJ lrir. Frnnin si¡rx.d'ncw thrcc ).cücmPloynlcnl contñtcts wi¡h thc Comp¡¡ny which includr. suÚsrinri¡l cquiry.b:rrcrl cor¡*n*uìi rn.

Econonúc Condi¡ím¡. Thc-Companyt pcrftrnnrncc shrruld bc cr¡**crcrl ¡o hc ¡ffr.crrrJ br rhc srrcngth of thc
rctail cconomy. primrrily. in rhc Unitcd Si¡rcs. but ¡lso in Cs¡íd¡. l-srin Ânrcricr.¡rnd 

^ri" 
*,r. r,j;;;;;; ;; ;;

consumm¡t¡on of rhc liquísirion of Colgn¡n. Euro¡rc. lVciùncfs ¡n consilncr confì¡lunic ¡nd rctail ourlcts
(including thc financial wc¡kncss or bankruptcy of rciuil ou¡fr'ts. cstr*ùi¡¡llI mrss rrrcr.lrirrrrl ¡.rlj* ..n ".Jlo advcisr'ly impoct thc Company's fu¡urc lìn¡nciàl rcsuhs, ln ¡ddi¡ion. thc c¡tr.ndc.rj crcrlir rcrnrs ¡rovldcd h.v rhc
ContprnT in conncs¡ion rvítl¡ its 1'c¡rly bu.v" prognnr incß-¡sc ¡hc Corirpun¡.'s risk of collccrion of rct¡rr¡l
¡r'srrunl!- rccci v¡blc,

l4
L

t'ltrll"GÊb.l STÊttLErr CCth.tFItlEh{ì-IÊr¡_ (ftfCÐû1'4

16dv-001470



Conpctitiort The Comprny opcratcs in a highly compc¡¡t¡vc envirenme¡t with numcrous domesüc ¡nd
foæign.compctitors which arc fìnrncirll¡r suon! ond capablc of compcdng cffectivcly with the Company in thc
markctplacc, Such compctitors may tokc act¡ons to mcÊt ûc Company's new product in¡¡oduc¡ions and,orhc¡
initi¡tivcs. Some compctitors mJy bc willing,to acccþt lowcr margins.and 1o r¿duce pricci to compeæ wirh rhc
Company. As r rcsult. thc Compln¡'could fail to ¡chicvc anticipaicd s¡lc¡ inc¡cascs, to ¡c¡lizc anlicipatcd pricc
inøcascs, or o¡hc¡wise fi¡il to mcct iti anticipatcd golls. Any ofsuih circumstanccs would likcly h¡vc ¡n adversc
cffcc¡ on fu¡urc lin¡nbi¡l ¡rcrformancc, n'hich cffcc¡ coutd bc matcri¡l; Thc Company's fu¡urc succcsr w¡ll
dcpcnd to r ¡ignificaót crlent upon its ability to rcma¡n cómpctitivc in ¡hc arc¡s of pricc, qurlity, markcring,
prodúct, derclopmcnL m¡oufrcturing. distribution'¡¡d ordcr processing. Thcre c¡n úc no ¡s¡u¡¡ncc th¡¡ ¡hc
Company will bc ¡blc lo comf,ctc cffcctircly in ¡ll.such ¡æas in thc futu¡ct

Thc Company ¡nl¡c¡p¡¡¡cs rclliring prír,'c incrcascs fiom timc to ¡imc for crn¡¡n of is producs, 1¡rc
Conrplny opcntcs in a highly conrpctitirc industry. snd its rbiliry to rcelize pricc incrc¿scs ma)' bc l¡m¡tcd ðuc to

. comnc¡itivc prcJsurùr. ll thcrc ís ¡¡ nr¡tcri¡l f¡¡ilurc to rclliiæ lnticipatcd price increlses, margins likély rrill bc
louir th¡n rnticiprtcd by thc Conrpuy, ¡nd this will lilscly h¡vc ¡n adicrsc cffcct on fursie finunciål
pcrformancc. **¡ich cffcct coulcJ hc matcríal.

Thc Cornprny's pnrfirubility tuuy bc ncgltivcly impactcd by unàcr-absorprion of m¡nuf¡cturing cosrs
rcsulting frutu unrjcruriliz¡tion of nrsnul'rcturirig cirp:rcity if úc Company.'r salcs grow(l¡ is lcss tl¡¡¡n lnticipatcd.

Nu' Ltut.g Tünt Cuntruús v'íth Cuttonc¡s. Tlrc Conrpsny nr¡rkðrs its producs through virturlly cr.cr,v
cítlcgory of rcl¡ilcr _inclurJing n¡:tss n¡,¡rch¡ndis.n, *'.r"irous" clubs. dcpanment storcs, homc ccntcrs âDd
hardrçarc srorcs. Dui ro rhc consolirj¡rrkrn of tlrc U.S. rct:ril inrlustry. rhc Company.s.ustorn"r tnsc is rchtivcly
conccntr¡tqd rvith its largcst curtrxtì(.r \\'ul.[,t¡rt Storcs. lnc. accounting Íor 2l%, rnd its fivc luigcst customcri
¡rccountin8 for 363. r¡f 1997 ncr srlcs, Tl¡c Corn¡nnv's çu$tomcrs. including ¡ll of irs targc rcuil cu:rromcrs.
placc ordcrs f<lrprotJucts on an ¿x'ng'cdcd h.ris anrl huvc.no long tcrnr 5upplt contrrcts w¡lh ¡hc Contp¡ny, Af ¡
¡csuh. lhc Cr:::rpany ¡rli¡r ¡¡¡ its.¡rhilitï t0 obt¡¡in I cont¡nuíng flow ofhcw ordcrs frori¡ its lqrgc. higlr-volumc
rclailing custonrcrr, \\'hilc thc i¡r¡np:tnv h:rs poriitionr.d itsclf tô rcspond to thc clrrllcngcs oi its ru,rrkcts by .
pur.suing srrarc¿:ic rchrionslri¡rs *irlr hrgc lrigh'voluurc mcrth¡nrliscrs,.thqrc c¡n. hc n$ assunncc that thc
cornprny rvill continuc trr hc ¡¡hlc kr succcssnutly rrccl thc nccds r¡[is cusromcrs,

Ratv llutctiul Ca¡r¡'. Â si-lnilisrnt p{)tion of tl¡ù cost of goods manufacturcd bj thc Conrprny in Nonh
An¡cricu ¡s thc c(hit ol ¡¡¡rr tn¡¡tcri:¡ls lnrt/ur corrrponcnts. Thc Company has impìcnrcnrcd éhrngcs in irs
purchrsing funr'rion nltidl¡ ltlc cn¡rhlcd thc Corup:rny to purclurc nl¡rcrials nrorc cfficicnrly anrl ccrrìr<lnricllly
than il hus in tlrc plst.'lltc Iuturc succcss of thc Grrnpuny's purctusing initiativcs nray bc affcctc! hy man¡t
facturs bcyonrJ tbc Crrrrrp;rnv's c(,ntnrl, such cs çonr¡norliry pricing,gcncrclly lnrJ highci priccs for rf,c ipcåinc
ntrtcrlrls rcquircrl br thc Crrn¡;rnv, 

^hhou-rh 
thcrl' rrc nunlcßrus supþliirs avlilihlc iilr thc mrtcri¡ts ¡nd

c(¡lllp(trlcnts xrurccrJ h¡' lltr'Crrttt¡r:tnv, rrrrr unrnticiprtcr.l chrngc in supplicrs coukl bc diiruþtivc and qos¡ly lo ¡hc
Curu¡r:rny. ln ¡rdditíon. tlre. Culrlu¡nv's l'ururc initi¡¡rivcs io rcrjucc rl¡c cost of nratcri¡¡ls sintply np,v not t¡chicvc
s:tsings in ällxrurlfs ctttn¡rrrrhlc kr lh,r*- prcviousl¡' uhr:rinctt hy the Conrprny. n signiñcanr fiilurc by thc
Corrrplrny lo n¡:rint¡tin uriltdriïl cr)s¡s ¡ts ¡rnt¡c'n-rcd rvoulrl lihcly hlvc ¡¡ ¡¿"ar*. cffccr <in uotici¡otcrt iuturc
lìnlncirl. ¡rcrftrnrrancc.. r'lliclr.cfi'ccr tuùkl.hc n¡¡rçri¡rl,

I)epenlence ur Thitz!'!\rt,,- Srp¡tìcrs àul San'ìcc Pntvíilcr', Thc Company èurrcntly manuf¡ctulcs
npprorinratcly ?(l9F of its Fr(tducls. Onc of ¡hc Conrplny's goals for t998 is ro sourcc approxiàarcly 50% of thc

.Conrplny's ¡rns anrJ/or prrr<lucrs lronr rhirrt ¡rrnics. iÍhc Co¡¡n"nr., rrhiliry to rcalizc sslcs and opcäring ¡,roliu
at onticipatcd lt'r'cls is dr'pcndr'nr u¡rn ir*;rhility to t¡nrcly minui¡.¡ur". source ¡nd dctivcr prodùcrs *tricir mry
bc sold for a profìr, Lrhrr ¡Jiffìr.ukir.r, rJclr¡,s in dclivcrl, or pricjng of mw ¡¡¡¡s¡þ15 anüår ¡ciurccrt prøuiJ.
schcrtuling ahd lrinsÍruñalion,rJiffir:ultics. ntåiogcmcnt dislocarion inrl dciays irr dcvctopmcnt and nranulnlçturc
of nclv Frflructs can.ncgatirr:l¡' rfll'ct o¡rcoting prohrs. 4lrhougi rhc Coinpiny wiil'usc its.t¡çst cffons to sclccr
supfilrcrr ¡or. srrurccd firrxJuct$ s'hich arc ¡cliahlc ¡nrJ rlcpcndrhlc. rlrc iorirþany's plinncd incicssc in.thc
|ct:tnttq: of sourccd ¡rrrxJucts.t'ill rjcc¡c¡sc.thc Co¡¡rpany's irirnrcrti;rrc contröl of piøu.rr 

"qr¿, 
¡f iu.t ¡uppt¡ei

f:¡il to tlclivcr prttduc$ :rs lnticip;rtcd, could h¡vc rn ¡dvcrsc cffcct on futurc fin¡nc¡¡l parø.ao*a. ,rhjch cffcct
cr¡uhJ hc nr:¡tcrill.

. Thc Corrtp;rnv ltrt cntcrr'd irltrr r;rrfulus nrt¡ngr'rnrnl.r rvitlr thinl pid¡q{ for thc provision.of h:¡ck.off¡cf
:*l¡¡iinistr¡tisc sr'iccs ¡icri,ruil-s ¡.rvids{ rvirtiin¡nrn¡l,rcsuur..r. including ¡nrr.iri,rn nfi¡ii.r*ïr.y
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compurcr systrms. t t,ut.oljt-:f thcsc third.party scnicc providcrs to pcrform in açcord¿ncc whh thci¡rcspcctivc âtrc.mcnts with the Company could reiulr in diiruprions of ihc Comprny.s normal b;;;;
opcrarions wirh a conscqucnt impact ön sales" collcctions. cash flow andor profitabiliry.

scotonalit¡' salcs of 13yin or the company's produ¡a can bc ncgorivcly impacrcd by unrosonrblc
wcathcr conditions.during dífÍcrcnl.rcasons rnd quancrs of rhc ycrr. Foi¡n¡uíc.. tL company,s s¡lcs ofrarmíng blankcts wcrc ncgativclt impactcd i¡i rhc nounti quanci of rlrz uy mJcålc rcmpcr¿rur* ¡n thcnonhcrn sra¡cs. Thc Company has a(temprcd ¡o lcvcliz¿ production, nukaing ,i¿ 

"if", ¡crivirics ælercd. toscason¡l producs by inplcmcnríog ,.n ..ïly buy.. program¡ such : prpgram shi-fs ccdain of thc wc¡rher rcl¡¡cdriskr of ncgativç srlc-r impact for¡uch ¡càsonal poducrio târcr m"r',t ;;irh; ;;;; ;nì. ., ,"ru¡,. .orld havc ¡negativc impact on fu¡urc fin¡nci¡l pcrformancc.

. Litigation. As ¡ con¡umcr goods disrriburor, rhc comp_any.: Trlo of opcntiqr crn bc ncgadvcryimpactcd by product líebilíry lawsuits. produc( rccail acrion¡ 
",wor 

uy h¡Bh.r.¡r;'o;;;¡;ô¡cd r¡¡cs of wenanrvrctums or othcr icturnsiof goods. ccnain of thc ¡roducr linc¡ ro uc acquirå i" iir. ¡.q"irii.ì"* ö il::Til:Company's potcntirl cxposurc to litigltion, .

_ _ Lìntìta¡íont on Repurchasql and R.edcatptìont ol D¿bcntures,.On Ma¡ch 25. 2003. M¡æh 25. 200g and M¿¡ch25,2013 (cach, a "Purchcsc Darc"), rhc Company wiil bccomc obligared a p"J"r., A" oprion of ürc holdcrthcrcof, outst¡nd.ing Dcbcnturcs. ruhlict to ccniin condition¡. In adaition. upon'" i..à-.*"ì.r cr,"ngc, clch holdcrof thc Dchcn¡urcs u'ill h¡vc thc righL ¡t thc holdcr's oprion. ro rcquirc rhe c*p.ny ¡o iJ."m all.or a ponion oÍsuchholdcr's Dcbcnrurcs. Thcrc c¡n bc no ¡¡ssu¡ì¡ncc rhar ìhc Comp4ny wilt h¡vc iuniø.nr fu*¡, ro pay rhc tcþurchascpricc.on any Purchasc D¡tc (in which case. thc coni¡'ny coulå bc-rcquircd ," ü;r*;common srock ro paythc rcpurchasc pricc ¡¡ v¡luations bæcd o4 thcn prcvailiigma*cr pricci¡ or, ¡n r¡" 
"rini'oi¡ 

¡=undamcnul changc.tlrc rcdcmptíon pricc forall thc Dcbcnruresrcndircd by,t tot¿.o,t.rior. n. Ñ*" crJ¡iFapithy is erpcocd rccontain, and tururc ôgrccmcnrs rcraring ro ôr^er lndcbrcdn*r (i;.ñ;ì-"c ;;:";il;;äro which rhc company'bccomes a pirny ma-v ðoniain. rcstri'r¡õ¡ror piohibiiiôfi o; ,r,. ,.p-rr"r,* or'rcdcm¡ion of rhc Dcbcn¡urcs. Ir is ¡lsocxpcctcd thct thc Ncrv crcdir F;rcilirj.will.prohibir rhc purchar".or,}," p"u"n,u;;ïilË;p"ny 
ín rirc cvcnr of aFund¡mcnr¡l Chanpc. uolcss onrj uniil such rin¡c ¿r ¡hc'indcbrcd-ncss un¿"r,f," N"*êäiiËïciiity is paía in full. ¡r.addition' it ís cxpcctcrl th¡t thc.l'jcç'crudir Faciliry *itt prorrruir.rrrc co,n¡,or¡rs r¡ñiìã'pr"r,*. Dcb"nrurcs on ¡'Purch¡sc Datc for cush. bu¡.rvill not prohihit rhc i'r"i"{. "io"u.n,ur., 

*¡,h co,i.on !io"r. ¡ro purchuc D¡æocçurs ¡( a ¡ímc 'r'hcn rhc company is prohibircå rrom rcpurchasing rhc Dcbcnrurci f.;;*i';;h: å;;ñlírr::prohihitcd from rcdccrning rhc Dcbcnturcs or,.r ¡¡. L*i'nic ol ¡ Fundamcntal changc, rhc comprny coùld æekthc conscnl of iu tl¡cn crisring lcndcrs io rcpurchssc o. 
"¡i.* rhc Dcbcnrurcs 

"r 
i"iü "ür¡ ,o rcfin¡ncc ¡heborrowings ¡h¡t cont¡¡in such prohìbition. lr rtt" coniprny jo"s 

nor obrain il;.-*" ;îpry such bonowings.thc.cqmprnv would rcm¡in prohibircd rror.r.puot.,"tiig ri" o.u.nrur., tor;h;;;;;;.ing rhc Dcbcnrurcs. tnsuct¡ ca\c' lhÈ cottrpln-t's failurc tri rcpurchrtc tr æd..rriD.bcnturcs rcquírcd ro bc rcpurchascd or rcdccmed undcrthc tcrms of tltc lrtdcntu¡c n'o-uld.coni¡i¡utc ¡n E'cr¡r 
"i J"r."r, undcr ù¡c ¡n¿"nu,= åJ-r"äld tikcry constirutc adcf¡ult untJcr thc Àícrui¡s¿i¡ Frcility and mcy rrro .oni ¡*rc i ¿.faulr unocr any oir,", in¿"ti.àn.r, of rlrc componyoutst¡nd¡n_c ¡rt surh tintc. tn sdrjition. ir is.cr¡,ccrcd rh", ,l* o"auoanac of I Fur¡d¡mcnrsl Chcngc would confri(ulc adcr¡utr undcr rhc Nc* crccrir Faciriryand mi!h,..*¡,"" "ã"ì""ì;;;;;;;#rì;il.î:åi." "rrhc 

company. 
.

ln such cirrvmsr¡nccs: rl¡c suhordinorion proiisloirìi in" 1"i"","r" *ould likcty prohibiror rcsrribr paymcnl9 tô úcholdc¡s of Dcfuntu¡cs' rtc inuhility to rcpoy rhc ¡"¿.ure¿"*i u¡dcr rhc N"* cà¡ raciiirylraccclcrarcd. wouldh¡vc a matcrí¡l sdvcrsc Èffcrr un rt" co,npríy on¿,¡.ioi¿.Ëor,r," ilni-;il;äiäunu..',"nr"l ctr.ng..,is lintitcd to ccn¡in sFccílicd t¡¡nsrcr¡ons ¡nidocs no¡ i¡rclud;¡ll cv"no ,r,r, ..ourJ"ii"i.ly .ff* rhc comprny.sfin¡nci¡l condition or n¡rcroting rc:rultr. 'Ilc.rcquircm.* ir"iit. comprny offlr ro ,.d;î; Dcbcnrurcs upon aFundamcnt¡l chugc *ill not ncccs'ril.v iiorccr horacrs or,n. p.ün,un;¡;ìË;;;;; of r highty tcvcngcdtransaction' rcorganiiration. mcrgcr or simil¡¡thns¡ctiön involvíng rhe Gompany. scc :,Dcscription df Dcbcntursr-Rcdcmption ar oprion orrnc Hoi,rc, Upr;;;;"d;äiail;".,
Ptoptsctl raÍ !'et,íshnÎøt' on Fcbruary 2. 1998.. thc ointon Administ¡aríon ¡nnounccd a lc¿islarivcproposrl (ll¡c "Adn¡inis¡rsríon.Proposat") rt"r .r*H;grn..i¡y ¿.r.r'i"ï.ää;il for.originar lsucdiscount on convcnihlc dcht. iúch e3 rhe Dchcorurcs. iiä rr;ri inrc¡csr is p"¡d;;-;J or orhc¡ propcry,Pl¡'mcnt rvould not iocludc thc c(,nvcñion of such dcbi inro cquiry of ¡hc issuc¡ or rhc prymcnt o[ ¡n amu¡n¡s'hisl¡ is rlctcrnrincd bv tcfcrcncc to ¡hc.v¡¡luc of rhc common s¡ock, Thc Adnrinísrr¡¡ion proposal woultt bccfrcctirc lhr con'crrihlc dch¡ issucrj 

"" "r 
.i..i" ¿i¿ o-r"iläiri "*,r¡,.. ¡i¡J^.:;iill"î,.¿ rn.¡,s .rrron. tor,
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ând i[ "firs¡ commiltcc âction" ¡s takcn *hh Ìcspcc¡ lo ¡hc Administration proposal on or beforc thc dare o¡which thc Dcbcnturcs a¡c issucd. such tcgishtion would apply ro thc Dcbcnrurcs and thc original issuc ¿¡scouni
accruing in rcspcct of thc Dcbcnturcs would not bc dcduoiblc by rhc Comprny for fcdera! in-co¡n. ;, pú;;;.
No'cnhclcss, ir is nor possibtc to prcdict whcn o¡ if rhc Ad-r¡inisrrarion prôposat wil bc en¡ctcd. or, ¡i.no.rJ,rsh¡l form ir msy tskc. Thc fcdcr¡l incomd lax lrcâtmcnt of holdcrs of Dcbcnrurcs would no{ Uc eifccrcd Uy thc'Adminisrr¡¡ion Proposal if cnacrcd in irs cuncnt form.

Ccnoín Tan Conæqucnccs to tltc 
.C.o.npouy. Scc¡ion 2?9 of ¡hc lnrcmal Rcvcnuc Codc of t9g6, asamcndòd (rhc "Codc") limíts-thc dcduoibility of inrcæst prid or incurrcd q'irh rcr¡æcr to ccn¡in convcniblc dcbrinc.urrêd. ¡o linancc thc acquisi¡ion pf stock of anorhct corlprarion ¡fiuch ¿cu¡ 

"oüt¡iu¡cl-..aorpor.ra.rrquir¡,¡*indchtcdncss"'lt is posiblc lhal thc tntcm¡l Rcucnue icrvicc could rakc rhc posir;oi.rnar. as ¡ rc¡ult ofûc,Acquisirions. rhc Dcbcnrurcs rt.loú11 b. ¡rc¡lcd as .torfrorô¡c acquisirion in¿cbrcdne¡s.., *f,¡rf, pos¡r¡oi. äsusl¡incd. could li¡hi¡ tlrc comficnt's ability to dcdua dl or 
" 

ponion or rrr" oriliiü'i¡suc di¡co¡nr on ¡hcDchcnrurcs- Al¡hough thc issuc is noi f¡cc from doubr, rhc comprny bclicv", ,t 
"¡ 

,""î¡oi 229 of ¡hc codc shouldnot linrit rhc Conrprny's abiliry ro dcducr original issuc díscounr.
' Ah¡cncc o! a Put'ttic ¡ll¿¿d'cr. Prior_ro rhc offcring. ¡hcrc hrs bccn no rrading martcr for thc Dcbcnturcs.i\lrhough ¡hc lnirirt Purch¡scr hrs ¡dviscd rhc com¡iny rhar ir cuncntt! in¡.nãr iil m.rc ¡ m¡rkcr io thcficbc¡rurcs, ir is nor ohrigrrcrl ro do so and mr¡'disconrinuc ¡uch mrrkcr rntiint oi onr,timc *irhout nor¡cc. tn¡rjdirion, such n¡nrkct nuking.acriviry.u,ill hc subjecr lo thc limirs.ìmp*.,f iy rt.'iccuritirs;;;il;;

Exchangc-Act. Âcconlingl¡. ,¡.t ..n iË nu o**rani.il,"t any nia/lict for'thc Dcbcnturcs wllldcvclop or. iloncdr¡cs dcscloF. lh¡t il s'ill hc rr¡¡¡int¡incrt. lfgn ¡ctivc m¡¡kct fòr thc Dcbcn¡urr:s fails ro Jcvctop or bc susr¡incd.tlrc trcding pricc of rhc Ds.hcntu¡cs could bc advcricly aflccrcd.

Tlte Dcbcnturcs ¿nd rltc Co¡¡¡mon Stock issuahlc upon conwrsion of ¡hc Dchcntu¡cs h¡vc noa hccnrcgistcrcrJ undçr ¡l¡c Sccuritics Âct rnd. untcss anrl unril so rcgisrcrcd. nrcy nor b" off*c.d;r' *i¡ 
"r;.;, ;;";;;lo an cxcmpt¡(¡n from. or in ¡¡ tr¡nsoclìon not suhjcct ro. rcgisiration undcr thc Sccuritics nct and appticnhlc s,.r..seicurirics t¡rvs. scc "Rcgisrrarion Righr.r,'. '.|'r¡¡n of Diiùi¡ur¡on'i ,".1 .i;.;¿;ä.i,¡ì,¡unr...

lnítial Ratìngs llirl¡" Jlrc conrprrn¡' bclicvås it is líkcty rlur <¡nc or morc r.rring lgcncics moy *c rhcDcbcntu¡cs' ltcrc cun bc nt¡ ¡¡.ssur¡ncc thul an¡' such agcncy or agcncics r+.ill r¡tc rh" dcb"nrur", or. if thcy rto.rvh.at roling oi nirings thc.v t'ill assign to ¡he Dchcnturcs, tf onc oi morc r",i;g;g;il;;;ìign rhc Dctrcnrurcs arating lowcr than gencral.v crpcucd hy iriscrlors. such crcnr wourd rikcry h,r"" ¡n.idrc.sc'è-ä;; ilï:;i"ipricc of thc Dr.eçnru¡cs.

Rcstríctians ut 
^h¡litv 

ut lrt4, Dìvìdurlt, Thc Ncrv Crcdir Faciliry is cx¡rcctc<l ¡o rcstrict thc prymcnr ofrJivirjcnrJs unlcss qcnsin finun.'i¡rl n,ti,rs arc:¡cl¡i.'vcd. tn orJcliion. thc conrpanv nrcy in rhc fu¡urc issuc ¡¡rJdiiirn¡lindchtcdntss shicl¡ con¡uin¡ si¡nilrr rcstricfirlns.

ln arJdirir¡n to thc. lir¡riuriun-r iprposcrJ.on rhc ¡ruynrcnr ¡rf divitjcnrjs by rhc Ncw Ctcdir Facility an<l ro.rfuturr' r-!rccrrrr.nrs,uor.crning inttr:hlr.dncss of ttrc C,rrnprny. undcr Delas.lrc fir.. if," Cun,pìny is pcrnrirtcrl to pr.vrjititjcnds on irs c:rpirll srr¡c! onlv oùr of irs surplus or. inih,: cl,cál ¡h¡t it hlrs no suqllus. out of irs nc¡ ¡rolils forlhc ¡r:ar in u'l¡ich ¡ drtidcnd is rJccl¡rcd or tìriihc ininrcrtirrcly preccoing nscat-¡..lr.î".p¡* is t¡cfincr¡ ¡* thr.crcess irl u c.niprri-Y's totbl ¡!¡r:ls ovcr.rhc suin öf irs ror¡l ti¡hiliiics plurìhc pur Gr;; ü.. oursrnrling c:r¡rirrt
.slrrk'.!n.¡rrdcr 

¡. pr¡'rJividcnrls in.c:¡sl¡. tl¡c colupan¡' mus¡ luvc ,urpiu, o, n.ipronrs 
"quri 

to rt" full ¡mount or.'cosh dividcnd ¡t thr" ti¡nc such ¡Jividcnd is ,Jcsiurci, ln dctcmrining lhc comprny.s ahiliry ro pr¡, divi<tcnds.f)chu'nrç l¡q' p¡¡'its thc horrrj r¡fdircctors ,tf rlr.'Grr¡ps¡¡, ir rr.vôluc rhc c,rrrprn¡,'r ¡sscts:¡nd li¡hilitícs f¡on¡limc to tir¡c to thcir fJír nturtcl v¡:lucs in orctcr tu crratc sur¡lus, Thc cornprn¡r clnnot prcdict wh¡t ttrc vltuc ol.ils ¡ssct¡ or tlìc rntounl of irs ti¡hilitics. will-hc in ,ì*i","^'r"¿. accorrlingry, ¡hcrc c¡n bc no ¡ssur¡ncc rh:¡r ¡hlCornp:nv will br. ¡hL. to ¡ry clsh rJividcntls o,¡ rhc Conrnl,in Srr,ck.
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THE ACQUISITIONS

On lrt¡rch 2, l99S. rhc Conrpany ¡nnounccd thc signing ol scpararc dcfÍnirivc agreemcnls to acquirc
Colcnr:¡n, Sign'uturc Brlnds ¡nd Firs¡ Alcn. Thc thrcc ¡rans¡ctiont ot. rubj..t to .urto."r¡r-aonaidons. inctuåìig
rlr.. rcccipr of rcquircrl rcgulrtory opprovrtr, and are cxpccrcd to closc òarl1, rhis s¡ring år lscs.

TlreJ Compsn-v is acquiring ¡hcsc comp¡¡ics primarily duc to thcir stroog and cstablishcd br¡nd narnc¡, thc
porcnrial opporrunir.v ro.sr¡c¡mlinc ofrcr3rions, ¡hc divcrsificrtion úcy prov¡ds ¡o rlrc compsny's product basc
:rntl lhc potcntill for ¡cvcnuc end opcðtionrl ryncrgies. tn sddirio¡¡. .thc Compuny .bclicvcs -¡hai 

irs cxisting
intc'rn¡tion¡l gcographic m:rkcrlng ¡¡d di¡tribution st¡cng(hs and thosc of drc rcquircd compuícs ,xiñ
signifïclntl¡'crrrtrplctnr'nt c¡chothcr. Thc.Company'5 m¡n¡gcmcn( rc¡¡m'bclicvc¡ ¡I¡rr ¡hcsc ncquisitions gire rhc
Conr¡ln'r'a phtfonn t'runr rshich to capitalizc on thc fragmcnt¡tion lnd porcnriul .jon¡oi¡d¡tiàn of thciur¡hlc
hor¡rchrllr! conrunrdr protJucls scctor,

Coknrrn

. wilh f yrT n!'l rcvùnucs of upproxirnutcly Sl.l54 miltion. Colcm¡n is n lcading mrnuf¡cturcr and m¡rtclcr
r¡f consuntc¡ producrs lor rhe u'orkjrvidc oürdorx rscrc¡rioh markcr. lts producu huri hccn soi<J Aur.gi"rify -j'intcrrr:¡lion¡rllvuttrlcr¡hc.Colcntuohr¡ndn¡ntcsínccdrc 

t920s.Colcn,¡¡n¡r¡ributcsirslcadingnrrrkcrpøitionto
thü $tr!'rl!lllt r,l' i¡¡ hr':rnrt nunrg. ud hrc¡¡d¡h of pro<lucts sold, ptulucr qurlirv .anr.l innór.rtkln. nrrrkèring.
rJi.*trihuriun ¡¡rtJ ¡n¡rnuf¡rcruring cxpcniic,

' Ouhh'tr Rccrtriliun: This product ctlcgory inclu<Jcs l¡¡ntcrns ¡nd stotcs. propanc anrt bul¡nc fucl.' cr¡¡lcrs :rrrtl ju-r:s. rccrcùtioosl soli gtrcds (including tcnrs. slccpin_r bags. brc:kp:rcks ¡nrl ¡lufflc bags),
r¡ulrjrxrr fu¡niturc. clcctric- lights. spas and clmping ¡ccessorics. Colcn¡¡n hciicvcs ir is rtre lcadìni
rvrrrltJrviclc lnrnul:rcturcr of lantcrns and stovcs for outdoor rccrc¡tionsl usc ¡nij is o lca<ting su¡plicr ro tdrvrrrkjrvirjc uanping ¡nd ouldoor ¡ccicciion markcr of propanc and-butan. ..ni¡Js* anct camping fucl.
Crrldrn;u¡'s firrh,uctf ¡rç nrrrkctcrJ unrJcr thc hrand n¡nrcs Cdctuauë, Canryín¡i C,ie ,n.t err,' frl*o. 

'

' ll.t,''l\nrc' Follosing thc dilcstiturc of thc sufcry an<t sccuriry nroducts hu*incss snticip:rrc¡J in lrf:t¡uhlgr,s. lltis prrxtuct c¡tcsor)'rvill ínclud': ponablc gcncrutors end air conrprcssorr nrrikctcd undr.r lhcl't¡¡t'rnkttr"' hr¡n<J n¡ntc. Colcm¡n is a lcrding worldwirJc ¡nrnufucturr'r ¡ntJ rJísrrihutor ,f poiaUfa
gcncr;rlors' 'lìttsc pnx.lucts ¿rc disttibutcd prcdomínanrly rhrough m:rss nrcrchrndiscrs rnd honrs ccntcf' cl¡rtns.

J'llr' firllr¡\'inc trhlc sutn¡tt¡rir.cs Colcn¡¡n's nct rcvcnucs for thc ¡.car cndcd Dr'r.crnbcr I 1,. lg9? hy product
c;rtú:-rfÌ xnd È('r,..,:r;lplili :lrr':¡ I;I tnilltons):

l'rilrlrht ('rtr(il.1 Á,rt,ñt¡t

Or¡l(l,hrf Rc.'r(..rturn ... . . S Íi59.7 ?¡.51; Donrc¡rrs S 9i.ì:S ¡{0.gf,
l{¡¡¡,lrr:rrr .. l9J.ó :.f,.f Euro¡- .. ll?.g lli.g

Orhcr Flrcign l(r7,1 l{.j

lìit¡¡l ... fU¡l.l l!gg* rorar.... lr.,r¡rJ q-
¡\i¡¡naturr llrands

. )"ill: nl'r -{rl!.s_(rf :rfin(ni¡nu¡clv 5l?6 million for íts fiscrl.ycrr cntJcd Scprcnr}rr.r ltt, 19g7. Signorurc Brlndsis ir.lc:rding n¡¡¡nuf:¡dturr'r of u ccrnprchcnsivc linc of cod¡umcr rnd ¡rofcision:rl ¡nxturts. Signaturr,. Dnnrh-
¡lttributcs itr lc;rtJing nr:rrkct ¡r>irion to i$ lrrong br¡nrJ n¡mc rccogniti,rn. d¡strihuti¡rn irr nujoirlorncstir; hi¡hrr¡luntc rc'¡ilil outlcls. nlrr\r't¡ni.rnrl rrlcs promo¡i'on cffons, ctcqlrooic rJua intcrchrngc crpabilitics. mc¡chrn¡Jisc
lìurv rrslt'nts ¡nrj csr¡¡hlishcd rclationstrips wíttr its rcr¡il cuiromcr¡, Si-en¡tu¡e Br¡nrJsl fouidc,t in 1919. is onc oflltr' r¡lrjr'r¡ rnrj l¡rrrt'¡r rjon¡crtic nr¡nuf¡¡ctu¡drs of Scalcs fr¡r homc ani mctjir¡t u.c.

' Ctntüuncr l'ftclucts: Sign¡turc D¡rnds markcts its sonsumcr products un(l!.r tllc ltln Ct{fccþ, llettlth o
'n'tLt*. C,uu:'ì!ot{'¡n,l ilr't'i€ hrond numcs, signoiura o^nJ* ¡r,¿ra.*i;,i,n.lrl..rs ¡rn r.ttcnsír.c l¡nc of

t8
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Mt. Cofceobrand auromaric drip coffccmalcrs,.rrr..io^"Opu..ino.m¡kers and iccd and hor re¿makcrs.
Salcs of autom¡tic drip coffccmrkcr¡ accountcd for appioximarcly 43% of Signarurc Brauds. nc¡ rEvcnucs
in 1997. Mr' Coffcc. lnc' hrs bccn thc lcoding produccr of autom¡t¡c dr¡p coffcemakcrs in rhc U.S. síncc
¡ 975. Ãí n Cofccg is thc icading bnnd of brskct-typc.coftcc lllrcn in rhc Unircd Sørcs, Orher consúmcr
products m¡rkcrcd undcr thc llr. CoÍces br¡nd nsme instudc w¡rcr filrra¡ion produsrs, coffeem¡ker

' ¡cl¡¡cd acccssorics such as æ¡rlaccmcnl dccantcrs and mug warrncrs. and orl¡cr kiæhcn countcrrop
oppliaoccs such ôs food dchydrrtors. Undcr ¡hc Hcolth o netc4 b-lrnd nrmc. Signaturc Brands
manufacturcs a comprchcnsivc linc ofonalog (mcchanical) and digital (clccrronic) floor ¡c¡lcs ¡nd wris¡-
high und cyc'locl scalcs. and offcrs a rangc of hc¡t¡h and wcllnèss rhcrapcutic produql¡. Crpiralizln! oi
rhc rcccn¡ly rcquircd riglus ro rhe Baqgg ud CounscloP brand n¡mcil Sígnaturc Bnndi lnrcnjs ¡o
in¡roducc in 1998 ¡ ncl lin-c oî Eorgo sc¡lc¡ ¡h¡t arc dis-tincrl¡' Europcan in ãcsi6n. for dcputrnent and
s¡rccialty storcs. C¿¿rrr.rcløP sc¡lc¡,.to bc in¡roduccd in 1998. will rcpréscrir opcni¡i iricc poìnr scales for
¡hc m¡ss markct. S¡lc¡ ol consunrcr sc¡lcs accounìcd for opproximarcry teø oi-slgnatùc Bnnd¡' nctsclisinfìsc¡l 1997-Sign:rrurcBnndsoffcr¡itscòosumcr¡niducrsrhroúgh¡combinationofdircc¡s¡lc¡
and inclcpcndcnt m¡nuf¡cturcrs' rcprcsçn(at¡r'cs lo disrriburors and major rc¡¿il outlcrs. incfu6inf mus
mcrchanls. national h¡rdw¡rc ch:¡ins. drugstorc cluins, cataloguc showrooms, warchousc clubsl rcøil
grôccry chrins. spccially stoiès. dr.¡r:rnnrcn¡ srorcs and v¡rious mail.order cómpanics.

. Prolcssintuil Pnxlutts: Prr¡fcssion.rl ¡rotJucts inclu<Jc thc pclouae€ ¡nd Hcalth u nrcrcF br¡nds of
officc. foodscnicc urd l¡ctJicul scrlcs ¡¡n<J IrIn Colfcce bran<J comrncrci¡l cofÍccm¡kcn. Signuurc
Brjnds'. rcpururitrn for quatir¡ anrj irs /fcrrt¡t n ,,r,"íþ hrond nrnrc ,.;ù"ji;;.-;;i," hccn b¡scd on irs
participation in lhc nrç-dic¡rl.scrl!'. r¡f¡rkct ft¡r ovcr ?.5 ylorr'Pruducrs solü is prolcssionat proaúcs inctuOc- anllog and digiurl sc:tlcs lirr a full nn¡rr' of n¡ctlici:¡l uscs. inclu<ling ¡radiion¡l bal¡ncc bc¡m scalc¡,
pedidtric scslci. shcclchair rrrnp scalcs. ch:¡ir ¡nrJ sling scltcs for non-¡r¡rhul¡rory plticnls, ¡od homc
hc¡ltl¡crrc scrlcs' Signuture'Br¡nds'officc ¡roúu"ts, m¡rkcrcd undir thc pclo.u:cdb¡andname. inctudc
analog nnrl digit:rl scirlc.s rJcsigncJ.trr pravirJc nrailíng sóturions.lor im¡ll. cór¡irncrcirl .rrouriitÀ."rr.' 
hol¡tc tllliccs ¡nrJ tlcp:rrtrncnti tvithin hrgcr conrplrnics thítt nroccss ¡ sni¡ll to rnirJium volumc of lc¡tcrf
and prck:rgcs úúl¡" ItalunT¡'1 ti¡¡Jsr'rvicc prrrluctr inciudc analog and digitol floníon.conlrol scllcr.
¡hcml(lnlstcr$ lnrl tin¡cts firr ctnttnr'rci:¡l rnd.non{¡¡unrcf,;i:rl uppiic:rrions.-profcssion¡l taol. p.o¿iii,
arc mrrlictçrJ throu-uÌt a co¡uhi¡irtirin of rJire'ct s¡lcs ¡nd indcpcndcot r¡¡anufacturcrs' rc¡rrcscirtatívcs to
distributr¡rs. tjc:¡k'rs. ofrîcr' rr!'¡i;h-r,lrc'. nr¡rir 

'rrjcr 
c(*.prnics and nrajor huying groups.

Ïlc ftrlloNing trhlc sulll¡¡¡'¡ri¿t' S,,:r1iru^' gr:¡rJi' ncr s:.rlcs frrr its liscul I'cur cnrlcrJ Scptcmhcr 28, I997 b.r
nroduct c¡tcg()rJ (in nrillions):

I'rilrltt(f ('rt(aorr.

Crrnsul¡rr.r Itrr¡rlucts .

Proll'ss¡')n:tl I'rrx]uclr

Tot¡rl ,. -

^nùunt
sll6.0

39.7

s:7.\,7

85.ófi,

14.4

t00.0ø'

nrst Alcr(

\\Itlr 1997 ncl s;tlt's.l'¡|P¡¡r¡,i¡ttlrtr'l.r Sl!i7 ¡rullirn. Fir¡t Âlcr¡ is tl¡c n¡¡rkc¡ tc:¡rjcr in snrokc ¡nd crrbon¡nonoxi¡Jc dclcslors in ¡hc uni¡ctt sli¡lci. Frrsr Âlcir's ¡nrrkcr posírion is *upnni.¿:ii,rr"'strcngrh oflhc Fir'A/caø hr¿nd n¡rnc. rvhich l:irs¡ ¿\1,:¡t hclis'vr'J ili tlrc nlosr *'iúr.ly rcrognizr:¡l consunrcrb¡a¡d ln.¡hc hornc safc¡t,m¡rkct. Fi¡sr Âlcn ha.s crpirafir.crJ oo rrr l:ìrs¡ Alip hr¿¡d h:¡nic rnåÌrs lcrding smokc dc,.;;;;o¿ii;#;:;dc'clop and markct ¡ hrord r:rngc of¡c'sirJr:nti¡¡t rrfcry ¡roducrs. Fir$t.4tcn ¡¡ ¡¡ioonc oriircffi¡i.ü."drì;
in thc unircrJ st¡ics ¡croit fìrc cxrin-cui*hr.r mo¿tè¡. irtc r.it.ir.i¿i'*ìj.ñj;ó-k;ä c¡ibon.monoxidc
dclcç¡ors outsidc th': un¡t*d stutcs ¡rc in a rrrech carticroogr oi.Ji*"iàf;:;;il;; ilürli sr¡rcs. Finn elcn.¡markct pcnctrotion is grgÀtcst in ll¡ù u¡rltcd Kin-rrjom ind c¡nrd¿, Firs¡ Ålcn sclls irs products to maslmcrch¡nt! hon¡c tcntcr ¡tnd l¡:¡rdwarc ch,¡ins. c¡t¡ìo-g thorrroonrJ. $erchousc clubs. ¡nd clcctric¡l wholcnlcrJistrihutors. l:irst ¿\lcrt :rl.so su¡rplics irr pnúurr* rrr irJ shotty-risü,1, i"îiüi ,u-urij¡üo *¿ ro indc¡rcndcnrf,rr.:i¡rr rii.triliururs.
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. gnrokc DcrcdorÍ: First Atcn's smokc detcctor product linc cons¡sB of UL lis¡cd photoclcctric and

ioni¡¡rion smokc dcrccrors. First.{lc¡ has rhe lcading U.S. ma¡kcl sha¡c for thcir products, First Alcn
m¡¡kcu is ¡mokc dcrcerors under three principal brand names: ¡he Fîrs¡.4feno premlum brand n¡mc
which is fc¿rurcd in mcdia ¡nd public rclationr promo¡ionâl camprigns: ¡hc F¿z¡ifv G¿¡d9 br¡nd n¡mc.

. u'hich is markcted as a lowcr priccd. functiooal altcmativc for ¡hosc corsumcrs who arc price scnsirisc:
and ¡hc 8ßJP bnnd namc which is ¡old inro thc wholes¡lc elcctrical n¡¡tkct,

. Carbon Monoxìdc Dctcctott: .Thcsc produos lncludc carbon monoxldc dctcc¡ors, f¡rlt ínrrodu{!'d b}
First Alcn in 1993. wíth Þiomime¡ic sensors sold undcr, ¡hd Fì¡¡t AlctP ¡nd Fauìly Çaale h¡and n¡¡ncs.
Firsr Alen holds ¡hc lcåding mari<et position in ¡hc caiËon mono¡ide dctcc¡or tnsrkcr,

. Fir¿ E¡tinguíslt¿r¡.' Fir¡i Alcrt's disposablc firc cxtingulshcr product lins' u'¡s ¡n¡ro,Jucc,J i¡ 19S,5 ro
complcmcnt its Fin¡ .Alerlo brand ¡mokc dclcctors. Firs¡ Alcn cuncntl)' markc¡s s full nngc of firr;

, c¡l¡ngú¡shcr products for usc by ¡hc consumcr, including firc a¡t¡ntu¡ihcri for u.sc in ths \itchcn. g:rrgc.
u'orkshop, automobilc¡ ¡nd bo¡ts. Thcsc products arc ¡old undcr the Surc Gripc br¡nd nrnrr: wliich ls ons

. of thc lcading brand namc¡ in ¡hc U;S. rctail firc cxtlnguishcr markèt.

Thc following tablc summ¡rizqs First Alcrr's lotal s¡lcs for lhc ycar cndcd Dcccmhcr ll, 199? by prcrducr

critcgory and gcographic arca (in millions):

I'mdual C¡lcÊor.Y

Srnolic Dctcc¡or¡........
CO Dctcctors........,.

^nouÍl
q

54,47o
21.6
9.t

t4.9

r00.0%

Gmf,?¡pi¡( Ar:
u.s....._.....

Amrrunl

s169.0
?0.3
t?_s'

J3!L!
s I 86.e

c
90.{ç
t0.8
9*r

00.7t
100.0f?

s r0t.6
40.4

r7.l
?7-8

s r86.9

ln. ¡l¡r' Holdin-ts N{crgcr, all of'ths oustandí¡ip sharcs.o[ capiul.sroc'k of.CLN. HoltJings nill hc conrcnr:rJ
ir¡to ths ri-r:ht to ¡çscivc (¡) I {.099.7{9 fully piid rnd non¡sscss¡blc sharc¡ of Comnron. S¡rrk of ihc Gunprn¡.
¡ntl (ii) S159,956.756 in crsh. without intc¡cst thcrcon. As a rcluit ofthc Hol<tings Àlcrgcr, CLN Hotdings u-ill
hccon¡r' ¡¡ s'hóily orvncd subsidirry of lhc Compcny lnd thc Company u.ill bccomc ¡lrc indircc¡ orvncr of .Sl.{ç
of thc ou¡sranding con¡nton ¡tock of.Colcnr¡n

. Ât thc rtmc l¡mc rh¡t i¡ cntcrcrl into thc Hotdings Mcrgcr ¡tgrccmcnt. thc Comprny llso cnre¡c¡l in¡o rn
Agrccntcnt ¡nd Pl¡ir of .lr{crgcr. d¡tcd ¡¡ of Fcbruary 27. 1998 (rhc ':Colðnian Mcrgcr.Agrccmcnl"). r¡'hh
Colcmo¡ rnd Cam¡rr AcriuilirÍon Corp,. ¡ Dcl¡u.¡rc c9rpô¡arion'and ¡.wholty ownbd.subsidirr¡. of thc C_dm¡!n¡'
q'C4q). Pr¡rsúant.to rhc Côlinr¡n Mc4þr Âgrccmcnt, following ¡hc cdnsúmd,¡¡tioq of rth Holrtings:ÀÉigcr.
CAC rl'ill'hc mcrgðd wirh and inro Çelcman (ihc "Colcmrn Mcrlcr"), whh Còlcman.coniinuingt¡s ¡hc surt irin¡
corpor:rtion. ln the Colcm¡n Mcrgcr. cæh outsranding sh¡rc of Colcm¡n commen stock (othcr thno ¡h¡¡cs hcld
indircctl¡. hy thc Conrpanv rôd dissènrin! .shrrcs, if ¡ny) will bc conrcncd into thc right to rcccir.c (i) 0-5ó?? of ¡¡

sl¡¡¡rs ¡rf Co¡nmon S¡ock of rhc Go¡rprny anrt (¡¡) S6.4{ in cash, si¡hout intcrcst thcicon, Upon conxúnrnrotion of
iltc Col!'t¡rrn lrlcrgcr. C,rk'min r(¡ll bcco¡r¡c ao inrjircct s'holly'os'ncd subsiilirr¡: of tlrr. Courpunv.;.

"' 20

Âcquisition Struc¡urcs and Agrccmcnls

Tìrr' r\cquisirions ,¡'ill bc accountcd for by thc Conrprny using lhc purchrsc nrethoà of a!ïount¡ng.

Colcnau, Pursu¡nt to an Âgrr'cmcnt ¡nd Plan of lvlcrgcr. d¡tcd ¡s of Fchruary 27. ¡99S (rlrr. "Holrlin::s
Nlcrgcr Âgrccrucnt"), an¡ong thc Conrprny, Lascr Âcquisition Corp,. ¡¡ Dclar.\'$rc corportriun ¡nd ¡ uhrrllv
olncrl subsidiary of rlrc Compan¡'("L^C"). Colcm¡n (Prrcnr) Holdings lnc,. ¡ Dcl¡¡w¡¡c corponuion (..p$cnr
H<tltlings"), and CLN Holdings lnc.. ¡ Dcl¡rv¡rc corpontion ancl a u'holly osrrcrl suhsitti:rry rrl P¡¡rr.nl HolJin.us
("CLN Holdings"). L^C rvill bc nrcrrctl with ¡nd into CLN HokJings (thÈ "Holrlr*s i\lcrgcr"r. CLN ltolJrngs
is ln indircct iholl¡' o,rncd suhsiiiliy of M¡fco Holdings. Inc...r corporation shull-v oo'nc.t h¡' ll,rrplJ õ.
Itcrcl¡ttrn ("N'lofco"¡, ond is lhc indircct tæncfici¡l orvncr of 4J,(Xr?¡5?0 slurcs of son¡lr¡r¡n:ùr(Nk ul'Coltrnt¡n,
rcprcscrrting ap¡rorintltclv S2¡l? of ¡hc rotrl nunrbcr of outstanding sh¡rcs of con¡nx¡n troçk ûl' CoL'tnrn.
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Consummarion of rhc Holdings Mcrger is subjcct to the cxpiration of rlre applicablc waiting pcriod under thc

Han.Scot-Rodino Anlirrusr lmprovcmcnts Act of 1976. ¡s amcndcd (¡hc "HSR Act"). and thc.satisfoc¡ioir of
ccn¡in orhcr cusromrry conditions. lt is cuncntly anr¡cip¡lcd that thc Holdings Mcrgcr will bc complcrcd in carly
rhis spring ol 1998. Consumm¡t¡on of rhc Colcm¡n Mcrger is subjcct to thc complction of thc Holdirigs Mcrgcr
anrJ thc prcprnrion and filing.of dcfini¡ivc documcnts with the Commission. It is rnticiprrcd ¡h¡t ¡hc Colcm¡n
Mcrgcr rvill bc con¡ummatcd this spring of 1998. Parcnt HoHings (¡hc dircc¡ holdcr of all outstanding stock of
CLN H;ld¡ngs) ¡nd Colcm¡n Worlduidc Corpontion (the dircct holdcr of 82,4% oÍ thc outsranding common
r¡ock of Coleman)'have approvcd thc Holdings Mcrgcr and lhe Colcm¡n Mcrgcr. rupcctivcly. and no othcr
stockholttcr. appiolrls will bc rcguircd ln conncc¡ion ¡hcrcwi¡h.

Bu"rc<! on ¡hc assumption thát ¡ll prcscntly crcrcisablc Colcnan ontions.w¡ll hc cxcrcíscd priir to thc closing
of thc Colcm¡n acquísition. rhc Company cxfrcct¡. ¡o issuc (and dclivci f¡om hs trcasúry) lpproximalclr.
?t,3 millkrn sh¡¡cs of Comnlôn Srock (with rn ¡ggrcg¡tc valuc of tpprorimrtcly $l híllion b¡scd oo curcnr
nrrrkr:t ¡riccs) anrJ to psy ¡n aggtcg¡¡c of S22l million in c¡sh in conncç¡ion wi¡l¡ ¡hc Colcn¡n acquisition. On
such b¡.sis. ¡hc Colcm¡n :rcquisition is v¡lued at approximrtcly S2.2 billion (including rhc lsumprion of
approximatcly 5976 million of índcblcdncss).. If none of lhc prcscntly cxcrcisrblc Colcm¡¡n options üc cxcrc¡scd

þria to closing of lhc Colenr¡n acquisition,.thc Compány wbuld cx¡rcct to i¡suc ¡nd dctivcr ap¡xoxiniatcly
19.4 nrillkro sl¡¡¡rcs of Co¡nnton Stoqk and pry ¡ggrcg¡tc sash consídcotion of 5261 ì¡rillion in connecl¡on w¡lh
thc C¡rlr¡nr:rn acquisition.

Sìgnuturc ll¡r¡rrrlr. Pusuant to thc 
^grccmcn¡ 

and Pl¡¡n of l\icrgcr. d¡icd ¡r-r of Fchruuq, 2E. l99S (rhc
"Signruur.. Br:rnrJs Nlcrgcr Âgrccnrcnr").,among rhc Complny. Jrvr Acquisirion Corp- ¡l Dst¡u'¡rc corpor.lrion
anr! u rvlurll¡'orsncrj suhsidiur!' of tltc Conrprny ("Javu Acquisition"). ¡¡urj Signuturc Br¡nrts,.J:¡t¡ Acquíriríon
crri¡nrc¡rccd í¡ tcndcr ofl'cr (thr' "Signrturi Brands Tcndcr Offcr") on M¿rch l¡, l99ti to acquírc ¡ll ¡rf thc
outst:¡trdirr¡r sh¡¡¡cs eÍco¡u¡¡r¡¡n stock of Signaturc Bründs (thc "Signcturc Brantjs_Conr¡non Srrxk¡') forS$J5 pcr
sl¡¡trc in crsh, Jrvir Acquisition's ohligution to purihusc sh:!rcs.dfSiûn¡turc Bíinds Cr¡ni¡non Sr(x,:k ii- Juhjccr lo
thc'rc hcing vrlirll-r' tcnrJcrcrl rnd r¡ot u-ithdri¡\'n piiorto thc crpínrtion of thc Si-rncrurc B¡¡¡¡rtfs Tcnttcr Oflcr th:rt
r¡u¡rrhcr ol sl¡rrcs \hi{h \thtn nrJdcd hr ¡nt shtrus (rìvncd ht thc Corrrp:rny or Jlvu Âcquisiiirrn rcprcscnts at lçlst
5 I I of thc oulstrddin{ slurcs ol .Signaturc Bßtndr Corn¡non Stock (rssunrin! c¡crcisc äf ¡¡ll outstanding options
irnd ì\'xrr¡urtsl on tlr d:tlc'sll¡rcs ¡rc rcccptcd for paymcnt. ln atldi¡ion. Jnv¡r Ácquisition's ohli_::ltrion to purchisc
slr:trs'¡¡ ul'Sign:rturc Bnnds Crntrnton Strrk is conrJitioncrJ upon thc crpir:rrion or tdnnini¡tktn of rhc upplicahle.
u':tilins Fcrir¡l untlcr tltc HSII ¡\cr prirrr tu thc cxpiration of the Si¡nrrurc Bnrnds TcnrJcr Ofl'cr ¡¡nd ccrt¡rin othcr
cuslr)¡r¡:¡ry cr¡nditi¡rn:i.

l'ursurnl to thc Si.rnrturc Brnnrls lrtcrgcr A-sÍcçmcnt. follorving the crnir¡(ion of thc Signururc Bnrn<ls
IturL'r Olfcr. sl¡ich is inirirll¡ schr.rluL.d to cxpirc at nidnight on r\pril l. l99l{. u¡lcss cxtcnrtctl.. lnd rrn¡
ntcg\s¡rr)' Stgn:tturr' llr:rnrfs rtr¡clihrlkjcr rppro[ll ¡¡nd ¡rrosidcrJ th:rt J¡v¡ Âcqui*itirrn lrrs purclusctl slrlrcs of

'.Sign:tttrrc ßrlttrls Ctt¡rnrtt Stoik inlhc Signlturc Brantts Tcndc¡ Offc.r ¡nrj c.c¡t¡¡in othcr çuslorrt¡ry condition¡
¡¡r!. r¡rt't. Jr\:r ,\crluiritiirn siíl ns nrcrgcrJ rvirh anrl into Si¡lnrturc Brands (thc ..Si_unnturc Brands lrlcrgcr'.). witlr
.Stçtt:rtttrc lltrrtrlr rs tltc surlititt-:: corporrtion. Âs ¡ ¡c¡uft of tl¡c Signaturc Brundri lrlcrgcr, Signllurc Brands will
lh:(u¡¡t.'r rrl¡rllv orçnctl ruþridr:rrs rlfrhr'.ÇonrF¡r0!. ¡nd c¡cl¡ outsr:rny'ing shari pl'Signcturc ljr¡rnds Con¡nron
.S¡¡rtl. rrlrrr'h rs n¡rl ownr{ hr Si-r:nrturr' Br¡nrls o¡ any.of it"- sutxirti¡¡rics or tlrc Compuy or rny of itr
ruhritlirr¡cr' rrllt(r llttn sh:¡¡cs l'ith t('sFrç¡ lo slrish dis-scntcr's rights hlvc bccn cxcrciscd and pcrfcctctt. rsill br.
dontsr¡a¡ inro lh!. r¡!ht to rcçr'iì'c SS,25 in cush.

'l'itttin-! rrlcutru¡ttnrtliun of tlrc Signrturc Br.rnds lrlcrgcr is dc¡-*n¿.1¡. rrrrxrrrg olhcr things, u¡on *¡cthcr
thc Sign;rturc llr:r¡¡d¡'l'cnrlcr Ofli.r iri cxtcndcd hc¡rrnrJ its inirill crpintion ditu und rvhctlrcr. dc¡*..nrlhrg r.rn tl**
nur¡rhcr ol'rh:¡rr.s tcnrJ.'rrrJ nntl acccprr-d firr pryrncnt. Signlturr. Br¡nds ste-khòucr rpproval of rlrc.sigharur..
'Bnrntls lrL'rgcr q'ill hc icr{uircrj,. tr is rnricipotcrl. hçrr¡rvcr. thar rhc Signarurc bìmds Mcrgcr s.ill hc
crrnsttt¡¡rtr¡rtcJ c:rrl¡' tlris r¡ring of 199N,

Þ'irst Ãlrn. t)un¡uun¡ lo fln A-!:rccnìÈnl ¡nd Pl¡n of lrlcrgcr. rJcrcd us ol Fchruury 28. lg98 (lln ..Finr Atcn
¡\h.r!:r:r 

^srcr.l¡ì!.nr"¡, 
lrnrung thc Conrpunv. Scntinct Acquisition C<rrp.. I Du:law¡úu-gsrFrrsrion rnd gn inrJlrccl

rsltollv ilu¡ç{ suhsirli¡rrv ol'tlrr'Courp:rny ("Scn¡incl Âcquisirirrn"¡. lnrl First ¿\lcn. Sr:ntincl Âcquisiiion
çorrrn¡('nçr.rl it tcnrl!.t .rlltr (rlrr. ':Fi¡st Âlcn Tcndcr Olfcr'.) on Àla¡cl¡ (r. lggS ro :rcr¡uirr. ¡il ilf ¡hr. flutst¡tndin.!
sl¡:rrcs rl'r'¡rruutrin strrl rrf lìrrr ¡\L.rl (tlB ..First .\fcn Cornlrori Srrxl..). frlr S.S.lj ¡cr slurr, in r;;rsh.
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Scntincl Acquisition's obligation to þurchasc sharcs ofFlrst Álcn Common Sroèk is subjcct to thcrc bcing
validly tcndcrcd ard no¡ witM¡¡wn prior to the crpir¡tíon of the Fir¡ Alcrt Tcndcr Offcr tha¡ numbcr of sh¡¡c;
which when addcd to any shucs orvncd by ¡hc Company or Scntinrl Acquisìtion ripr"r.nc 

"i 
f*r,.,.¡ii y J

¡hc ou¡sÞndìng sharcs.of Fln¡ Alen Common Steek (csuming èxcrciss of ¡ll outknding oprions¡ on ï,c aar.
sh¡¡cs àrc acccptcd for.poymcnt. ln addition, Scntincl Acquisition's obligation ro purchasc sharc¡ ofFirs¡ Alcn
Common Stock ís conditíoncd upon rhe cxpirotion or lcrmination of thc applicabtc rmiling pcriod undcr ¡hc HSR
Aa p'rior lo lhc c¡p¡nrion of thc Fi¡sl Alcn Tcndcr Offcr antl ccn¡ín orhcr cuslon¡ary iondirion¡.

Pursu¡nt to ¡hc F¡rst Alcn lvlcrgcr Agrccrncnt. following thc crpirrríon of thc Fin¡ Alcn Tcndcr Offcr.
which i¡ initially sihcrJulcd to crnirclt mídnight on April 2. lú8. unlc¡¡ cxtc¡dcd, ¡¡d¡ny ncccssary Finr Aløt
stockholdcr appruval. rnd prrrvidcrt ¡h¡t Scn¡insl Acquisition hrs ¡xrrchrscd stu¡er- of Flrsi¡,lcrt Common S¡ock
in ¡hc'Fir¡¡ Ahn Tcndc¡ Offcq onrl ccrnin othcr cus(onr¡ry condirionr ârc mcr. Scntincl AcAuisi¡ion sill bc
mcrgcd vith bnd inro First Alcn (tlù: "Fir$t Alcn Mcrgcr"). u,irh Fir¡¡ Alcn ¡, rhÈ surviving cqrporåtion. Ar a
¡ôsult of thc Flrst Âl.cn I'vlcrgcr. Fi,'s¡ ¿{lcn will bccomc a wholly owncd suh¡idirr¡ of thc -omiany ¿nd c¡ch
out¡Þnding sharc of Firsr Alcn Cr¡u¡mon Srock, whi{h is no¡ orvn.O 6y Fi.rt At.n oåny of is sub,sidi¡rlcs or thc
Company or an¡' of its suhsidi¡rics. or othcr th¡n rh.{rcs nirh rcs¡rcct ro whish disscntcr'¡ righu havc tËcn
c¡crciscd and pcifcr:rctJ. u.ill bc qonvr..ncrt inro thc righr to ¡cccivc i5:j ¡n cuf¡.

Timíng of consrr¡nntalion of ¡hc Firs¡ Alcn Àlcrgcr is dcpcn<tcnr. omong othcr.rhings, u¡ron rvhc¡hcr lhc Flrst
.Alcn lcnrJcr offcr i> cxtcntJcd hc¡'trnrl irs initi:rl t'xpírurio' rJirc u<J r..lrcrhci, d.:¡xntlin! 

"" 
ìr," "rìii., "irt"r*¡cndcrcd_ cnd acccprr.tl f<rr puyiucnr. Finr Âlen srr*khoftlcr sþprovrl will b.. rcquircd.iwhicl¡ lr,ould.rcquirc the

q1cn1¡lion anrl.liling of ¡Jclìnirív¡: dth:utr¡ctrtls rvitlr tl¡c Coni¡¡rission. h is nnriciprrcd. hoç'cr.c6 rl¡at ¡hc Firsr .

Alcn [tcrgcr will l^- consu¡nnrutcd r.urly ihis spring of t99g.

_ r\lthough lllc Cr)rnpiny luts cntcrcd inlo Jcp¡lrltr' dcfinirivc ¡grccmcnts ro acquirc Colcman, Signrturc

lï.u:ilo n:lll Âlcn..srrlrjcct lo ri,rrious cu:i¡onrrry closin-r condirioÃ, lhcrt c¡n l¡ no a-s-.:¡ncu. rhur any or allo[ $uch translct¡0ns Nill hc cl}nsunrnr:rtcrt,

For furthcr irrlir¡¡¡¡¡ie¡ rç¡tl¡ r!'¡-fn-ril ¡o tl¡c cfllcu ol'rhc ,\cquisitirrns. Scc "Capitalí:,¡tion... llUn¡i¡ditcdPro Forma ConÚcnscrt Finrnci:¡l sti¡tcmcnrs" und "ltlanugcrrrcnr's Discussíon .i.r an"i¡"i. ;;;;;;ì.i
Condition ¡nd Rt'sulrs of O¡rnrrirrnr-Lír¡uidir¡. lnrJ C:r¡itul Rcsrurccs...

'.Erch.'rf-cl-¡\- flrrlttings. Cols¡rtl¡r. Signrturc lJr:¡ntJs ¡¡xl Firñt Âlsn is subjcct to thr. infonn¡tion¡l
rcquircntcors ol'thr' llnchang'c Âtr. 'll¡r. irrlìr¡¡¡x¡¡¡¡ çontfincd hcrcin rvith ,"*pa", ,o'CL^* Hol<lingls. GplCmrn.
Signaturc Br¡nds ¡¡nJ First Âlcrr ir rlcrirrrt tionr filings hv Crtlcu¡¡n, Si-,!n¡rurc Br¡nrJs and Fin¡ Alc¡t with thc
Cullttrtissit¡n r)r lr.r¡r ¡tr1ìr¡rtxl¡rr \upnlicd h¡' tlrcnr i,r inclusi,,n hcrcii. Ncirhc¡ rhc Coruprny nor thc tniti¡l
Iturcl¡lscr rurillìl\ tl¡.tl fltr'rr' ll.¡rt'rr¡rl rlirurrr'! dlcùtr. ¡rr¡l ¡'ct puhliclr. disrlosctj h).ÇLN i{r,kjings, Colcnr¡n.
Signaturc Br¡nd.* ¡rnrl l:¡rrt ¡\tcrt. r¡hiçtr rr.rulrJ ¡rfltct thc:,c.uñ,..y,r1.túc st¡tcnr.,nts conccrning CLN Holdings,
Colcm¡n, Si-tnxtur,jìJr¡tnds ¡nd lir¡rr Àlrn ¡nclutlcrl lrr.¡cin. .$cc j)\rrihhlc lrrlir¡¡¡]¡iç¡...
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FINÀ¡\'C¡NG PLAN AND USE OF PROCEEDS

Tlte nct proeccrls froñ ¡he Offcring arc expcocd io bc 5?26.6 miliion (5835.7 million if rhc initial
Purcfurrcr's ovcrrllotlrcnt oplirln iJ crcrcircd in.full). cftcr dcducting discounu ond commissions and cxpcnscs
rclatr'd to ¡lre :r.rlc of tllc Dchcnturc¡. Thc nct procccds from ttr Offcring, rogcthcr wirh ¡he B¡nk Financing. will
bc uscd to fìn¡ncc lhr' Acquisitions ¡nrl rcl¡rcd. tr¡ns¡ctions,

Thc Cotnprny intcnds to rcpay all or suhs¡¡nti¡llt ¡ll of thc curtcnrly outsranding indcbrcdncs¡ of tl¡c
Company. CLN llotJings. Coìcnun. Signrturc Br¡nds ¡nd Fi¡sr Alcn r! promprly as pncricrblc following
c¡¡nsuntn¡¡tion of cuch Acquisition. subjcct to applicablc noticc proyis¡ons ¡¡id orhcr prcp¡ymcnt ¡cûirs of th;
:rpplir::rhlc in.lch¡crlncss^. Suclt rcpu¡rnrcnts uc cx¡rctcd to bs fundcd with bonowings undcr ¡hc Ncw Crcdíl
Frcility rnrl lir¡rn ¡hc'nct flroccqdr of tlrc Offcring, Scr¡ "Risk F¡cró¡:-Ncw êi.Air F*iliry Nor yc
C¡¡rnnr iltr.rl " ;rn,J " Dcscript ion of Orh.r l ndchtcrl nr.¡s-Ncu. Crcdit Facil iry,"

'llrr'firllrrsing ¡:Ihlc sc¡s lìrnlr ttrrics¡^-ctcrt sourccs ¡nd uscs of c:¡sh in conncctíon whh ¡he linlncing of thc
Âc<¡uisitions:

S¡orN: Us
.. (in

N\.$ Crùd¡r l:¡cili¡vtr) ...
Ddhùr¡¡ ur!.s r ¡fll.rc.l hcri.hr'

Trrt:rl .

s 1.39{..1

75fr. I

s3.0JJ..r:

Rcps¡rncnt of cxisring indehrcdncss(b) , , .
C:r.di Âcquisilion considcrarion(c). . . ., ,..
Fcçs. o¡d crpcruics(d)

T()l¡l .,.,..,.. ..,...,...,.,,..

i ¡ .sor.l
.477.6

óL5

52.0J4.4

(r) 'lìtr' i\icrr. Crrrl.rt |turrlrt¡- ir cr¡cctrrl tu çrrlrist ul' ¡ 5L5 hillirn ¡crnr dchr frcilirl ¡nd.¡ 5500 milliou rcvolving crcdit' lrcilit¡-. .Scc "Rirl¡ ljrçt,,n-N{u Crrrlrr F;rcilir¡. Not I'rr Crrnunhrcd" ¡nrl ,.'Dc¡criF¡ión of O¡hcr lnrjcbrcdncsi-Ncw
('rcrJit l:rcilit.r'."

thr lù;lt$r'tr¡sll;!.r\'I.Ì'rncnlll crt.turgrn,JrtrtciJrrrsnfthcCurlpsl¡.CLrr-lloklings.SignerurcBr¡nds.åndFirftAlCn¡n
th!'¡ltnrxttrl ¡rf Slttl I nulhrr. $1.(l¡-7.1 nrilhon. Sl79-tl nrillion ¡¡nl !¡5.0 nrilliãn, rcs¡rccrir.rly. Erirríng indebrcdm-rr
rctìcjtr rD¡rrntr rrut\trr¡ltilú rr r¡t l)r'ec[rfrr :li. lr¡r?_ crcdpt tïrr ürtchtcdnis of CLñ ttotAingl ifsujlt an origiwrl
ì\rurr tjrs{rrrrtll rilllsl¡ tdllcdlr ¡lrur¡_rl :ccrctcrl rlrrough ur r*turrr:rJ rcplyrncnt dttq ol'f.liy 13. lggs, nc forcg''uiit
ilrrrriunt\ ¡¡rç¡rrJ\. STll nrilt¡,n. 5lrx)..ì rnrll(rn rnrj Sji rnill¡rn ¡¡l.csirirrtcrj frcpJynrctrt ¡r".iua, rclilctl ro thc-earl!
rcllrútrlg( rrl rùltr'lìtLJilrr..\ rrf ¡hc (ìrrr|¡nr, CLN lft'l,Jirrgr ild Sr¡:ri:rturr, ltnrnûr, rÈ\t^.-ctiúcly. ,\r of ¡c$ ¡Ctual dj¡C rí.
rrl.r!nrdnr. ¡lrr' r{r\rril\lrrJ Jrn¡nrìr 'i s\r\r¡[( i¡rrJclrtcdr¡c.. kr hd rcprrd is lilcl¡' trr i* grcrri.'.¡hilt ¡hç ¡r¡ruunl thosn
;tlrtrc rlr¡.'hr ttt.rr'.rs'rl ltr¡r.s¡rgr trr li¡¡¿¡.'.r ulrlrrç r'it¡rtrl tùluit!.lr('r¡t:r.Îrc ðonrpurj,intcnJr ¡o rçlÌn¡ncc rn!.¡uch
JdÚrlxnt.rl. trLlçlìl$ftrd\\ u\inÈ.tr\ Íflur\l hornrrring c{rJlity undü thc NÈw Crcdit Frcjílir¡:. ln p"niCutrr,;r, ofitrrcÑìï.
_lr|]s thu rqn{.ril,In$ lrrÀ.t't\.!hìf.\,rl'¡lrc Grrrr|rni.rnrl CùN llot,lings hrrl incrcl¡crj by í¡¡rolimarcly Slfþ nrillion ¡nj
Vrl.l.ilìilh,x¡. fd.l\flrrfl\ S(r. "llr.t l:uclr'rr-Ñcrv CrcrJrr l:rcrlrrj Nrx ycr Commii¡cj': :n,f .,Oc'xripri-un';fil;r;
lrrl.'lru..¡r.i¡'-Ir'u. ('rr'r.lrt lir¡l¡¡r-"

tf) k!'lìrdvjnt\ lh.. !.\tillrJt(.t núr r'r-\h. ùrn{jlyilr¡rt pJ}-lrhl!. ti[clqrtrng th!. cäsh{lut of ofuions) in Cunncdtion witil lhc

^r'(l(irrtrrrr\ 
rtr tlr\. xrtrrrrrt\ rrt t:r'l,l-trxllhxt. Sñ.ì"\ i¡rillrrn ¡nd SlJi.7 r¡illim for iolclmn, Si-Cir¡rurC lìr¡nrjs ¡n<l first.\lcr¡, rcr¡trr¡rr'lv

(rll lic¡rcrcrltr r'\trl¡l.rlcrl lrrnrJ\'lx{r cilr¡\ tn ljon[c\Iirx¡ rsitlt ¡hr. r\cquiritions ¡nrJ rjcbt rcfin¡ncíng, inctudinp fìn:ncirl. ;rrllrsrrr¡ l$.. l[[r.rl llrr¡il¡.rxr'¡.e¡tlnrrr.¡rrtr. hrnl lccurnrl lc,r:ul rnrt.ðccounting ltÈs ¡nd Crpcnscr,

lj.r r dçx'riPtlrut 'l lll(' ',Ìxlìc(l',:rl tcrtns rtf lhc +*crv ç¡6¿¡, Fircility and othcr indchtcdncss of tl¡c Company.
**c "l)t'x-ri¡lror¡ nl'Oth!.r tnrlchrr.dnr.ss*Nrrw C¡ctjir l-tar.iliry.. ¡rid.ihc Notcs to thc Company.¡ Consotiã¡tcd
Finuci:¡l .Sl¡rtcrnclrts in('lu(lùt dl\{\'16*ftj in this Ofll.ring Àtcnro¡¡ndurn. Scc ¡fso ..Risk Factors-¡-cw Crc<Jit
l::tcilil.r' n*rrt ì'c¡ (i rlr¡nlit¡r'rt.'
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PRICE RANGE OF COIÍÑ|ON STOCK An'D DIVIDEND POLTCY

,.,rc ConrpanyÌe Common Srock is lisrcrJ rnd tradcd on ¡!rc Ncri' York Stock E¡chrngc (thc "NYSE ') undcr

tlrc symbol "SOC."

T¡c follo*,ing rable scç fonh rhc rcponcd high.rnrJ lot'sulc priccs ¡cr sharc for ¡hc Common S¡ock on ¡he

NySÈ ComposirJ Tapc ana rtrc cash rlividr'nds tlcclercrJ on thc Comnton Stnck for ¡hc calc[dsr qu¡fcrs

indic¿tcd:

. t.riæ ¡t Ìlt , D¡ridcndr p.?
l¡ísh l¡w Çonoor Shrrr

1996

First Quancr .. '
Sccond Qurrtcr '
Thírd Qurrtcr
Fourth.Quartcr

1997

First Qucrtcr
Sccond Quc.lcr..'....'' 
Third Quuncr
Frrunh Qu¡¡rtcr

r998
First Qurncr (through N'f¡¡rch 19. l99lil.

On lrlarch 19, 199S. thc lust rcportcd srrlc pricc ol'Co¡nntun Strxk on tlrc NYSE was S45lro ¡cr sh¡rc. On

Fchruary ?7. 199S. thcrc q,crc a¡pro,rirrratcl¡r l.Jl l sh:rclxrldcri of rcconJ of Conrnron Stock,

'lì¡: Co¡nprn)' prcscnt¡-v intcnrls t¡r dtrntinur. lr) f¡üv cxslr rJivirJcntJs rt l qurncrly r¡¡¡c of S,0t ¡ær shuicl
horvcvcr. fu(urc p¡r)-nrcnt:r of c¡slr rlitidcnrls nilf es xl il¡c d¡Ncrc(¡('n of tlrc Conrpuy's Bo¡¡rrJ of Dircctors untt

dcpcndcnt upon thc Corupuny's ß*sultJ of n¡!'rat¡(tns. linrnci¡l conrJi¡irrn rnd otl¡cr rclcvrnt f:çtors'. inclu<ling

rcstrictir¡ns cxpcctc<J to bc r:ontuincd in lhù N\'\r Crcdir Fuciliry.

24
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CAPITAL¡ZATTON
Thc follorving ¡¡blc scti forth thc capitalizarion of rhc Company ¡¡ of Dcccmbcr 2S. l9i? on a hisro¡ical

b¡sis and on a pro forma basis aftcr givin-c cffcst to (i) thc Acquisirions, (ii) rhc initial bonor*ings undcr ¡hc Ncw
Crcdit Facility. (iii) rhc Offcring and (¡v) thc usc of ¡hc ncr proçccds from rhc Offcring and from rhc. iniri¡l
borrowings undcr'thcNcw Crcdir Facility as ¡Jcscribcd undçr "Fin¡nsing Plin and,Usc ofÞrocccds... This t¡blc
should bc rcad in èonjunction wíth "Finrncing Plan ¡nd Usc of koçccds," "Unauditcd pro Form¡ Condcnicd
Finansial Sl¡lcmcnt¡"' "Managcmçnt's Discussion and Analysís of Fin¡ncial Condítion and Rcsuls of
Opcrrtions" ¡nd thc consolid¡Èd f¡nlnc¡¡t sntcmcnrs ¡nd rhê-ni¡c¡ thcrcto of thc Company. CLN Holdings.
Signaturc Br¿nd¡ and First Alcn includcd clscwhcrc in rhis Offcring Mcmor¡ndum,

Â¡ ol Dmmhcr lÍ. t99r

-

Aclu¡l l¡re'l'om¡+
(un¡cdi3cd,

(ln miltlwI
s 52.1 s 78.9

- -=
s0.? s -
-

C¡sh and cash cguivalcnrs

Shot.lcrm dcbr ¡nd curcnr por(¡on of long.lcrm dchr

Long.tcrnr dr.ht, nct of cuncnr pod¡on: .

Ncrv Crcdit F¡cilit.Y ,....,..
E¡isting Ròvolvlng Crcdit Fucility(¡¡)
fnrJustri¡¡l Rcrcnuc Dgvckrpnìcnt Notcs duc 3(XJ¡) .,.
Dcbcnturcs offcrcrl hcrchy
Othcr....,..., .!....,¡,.

Total long.rcnn dcbr .,. ......,.

1'rcirury $lr¡tli..crrnnxrn stocl ¡¡ cost
(.1.{.5J.3r1 slrrrcrt ., _,......., _,..
Tr¡t¡¡l sh¡rr.holJcrs' cquir¡.

Trrrrl capirrliarrion,:..,.....,..

Sharclxrklcrs' cquir¡,:
}rcl'cncd strrk (1.(XXl.(XXl shurcs ¡ìuthrrriÆd. nonc ¡rutrrrniJir¡.Èr .. .,,.., .,
C<r¡nnron skì.I r2(Xr.0lX).0(lll slr:rrr.s ¡url¡rri¿¡rl: ¡ctu:¡l sl¡urcr-lfg.9lll,d?5t' issucd. unru<Jirr.rl pro forrnr slr¡rcl-l(19.{3(r.lt9-{l ......
Plirl-in crpit:rl
Rct¡inç.d c:rrnings . ,,.... ,.;.
Othcr ,...

750.t

2.0{{.4

5-
¡sr.ltrj
r0.2

t94.5

0.9
4ri3.{
t{l.r
(30.4)

595.0

(6.1.0)

512.0

s727.2

5 r,294..1

l.t
I 1aU7

t4¡.t
(3.0'q¡

r.34 I 5

ló1.0)

t.278.5

s3,322.9

(;tl lìscludcs rppro¡i¡¡¡¡¡'ly 5'59 ¡níllion frorrr tlic .çrL' of tn¡úr. ¡rccouus ¡ccciv¡l¡tc through a rcvotving ¡-dc' :rçcounts rcÈr.i¡;¡rhlc sccurirization-.prograrrr. Tlre prrxccrts. frrlr¡¡ thc sllc scrc usc<t tà rc<Jucc borrowingsundcr thc Eristing Rcvolving Crcdit Flciliry. Tlr.' rnuri¡uum ¡mount of rccciv¡¡hlcs ¡hrt c¡n bc sold un¡lcr lhc
nropr:ur¡ is S70 ¡nillion.
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UNAUDITED PRO FORÀTA CONDENSED F¡NANCIAL STATEMENTS

Thc following unauditcd pro forma condcnscd b¡lancc shcct es of Dcccmbc¡ 28, ¡997 was prcparcd ro

iltu¡rr¡rc ¡hc ø¡im¡tcd cffccu of (i) thc Acquisitions, gccountcd for undcr lhc purchuc mcthod of accounring. (ii)

rhe B¡nls Fínancing, (iii) rhc Offcring end (ir) rhc usc of ne¡ procceds Irom ¡hc Offcring ¡nd froln tl¡s B¡nk

Finaocing a¡ dcscribcd,undcr'"Financing Plrn ¡oð Usc of Proccpds" (collcctivcly. thc "Pro'Form¿
Transacrions"), as ifthc Pro Forma Trans¡ctionr hsd occuncd on Dcccmbcr 28, 1997. Tllc following un¡uditcd
pro forma srarcmcnt of opcøtíons for thc ycar cndcd Dcccmbcr 28. 1997 w¡s prcparcd ¡o illustr¡tc ¡l¡c csrimarcd

cffccu of ¡he Pro Fonn¡ Tr¿nsrcdons rs if thc¡' lrad occuncd rs of Dccc¡nbcr 30, t996.

The fiscal ycar of rhc Comprny endcd o¡ Dcccr.nbcr 2E. l9g7 aàd rh9 lìscrl ycan ol CLN Holdings rnd
F¡rsr Alcn cndcó on Dcccmbcr J l. I 997. The fiscal'yeu of Sign¡turc Br¡nds cndcd on Scltcmbc¡ 28. 1997. Tl¡c
una.ud¡rcd pro form¡ condcnscd fin¡nci¡l 5¡¡lcmcns h¡vc bccn dcrivcd f¡om ¡hc tuditcd financi¡¡l ¡tr¡c¡ncnu of.
rhe Company a¡ ôfand for thc ycarcndcd Dcccmbcr23, 1997. ¡hc auditcd lin¡ncial statèmcnts ofCLN Holdings
and Fi¡s¡ Alcrt as of ¡¡d for thc yclr cndcd Dcccmbcr 3¡. 1997 and the un¡udítcd financial latçnrcntJ of
Sígnaturc Bnnds as of and for thc ycar cn<lcd Dcctmbcr 31. 1997. Th! un¡udi¡cd stûtcmcnt of n¡crations of
Silnarurc Bønö¡ for thc ycar cndcd Dcccr.nbcr 31. 1997 h¡s bccn icrivcd from thc auditcd sLrcn¡cnr of
opcrat¡onr for thc ycar cnded Scptcmö.'r 28. 1997 ond thc un¡uditcd s¡¡lcmcn¡s of o¡rrarions Írom ihc ihinccn
r¡;cck¡ cndcd Dcccmbcr 31. 1997 ¡nd Dcçctne\t 31, 1996 in ordcr to prcscnr Signatu¡c Brlndr opcnrting rcsulrs
on a b¡sis consis¡cnt wirh t[c Company's fitccl ¡-crr.

ñc pro forma condcnscd fin¡nci¡rl stJtcnrcnrs u.crc pr!pucd urìlizing the accoun(ing pr¡nc¡plcs of thc rcs¡rctivc
cnri¡ics as outlincd in i::ch cntiry's l¡istorical fin;rnci:rl s(¡tcmcnts. Ccn¡in rcclrssilicr¡ionswcrc m¡dc to salcs. cos of
s¡lcs rnd sclling, gcncnl an<J adnrínistr¡tivc csf.ìùnrÍj¡ :rs rcpcirtçrJ in ¡hc hístoric¡t lìnmcí¡l sr¡¡cnrcns ¡¡f CLN
Huldings. First Âtcn and Signaturc Br¡hrls tu cr¡nfonr¡ to thc cf¡ssífications ofthe Conrpany os follows:

¡¡rrn¡{
5¡lr¡ Cotr cl l5ulÉ Sclll¡ç Cmnl ¡¡d 

^dai,ürol¡..(i¡r lh@ôdrl
s(ó3.88ó) S(?.603t(.r.7ó0! (5.t.l])(1.735) tl9.+¡6)

Holdings,
Alcr

Signrturc lk:rrds

locludcd ín thc hìstoric¡¡l St;¡tcnrcnt of O¡^-r.rtiuns of CLN Holdings arec¡sl¡ ond non-c¡Lsh rcsrrucruring unrt
othcr chrrgcs roruling 336.1 ¡r¡illion ¡nrj rcl¡rtcrj t:¡r hcnçlìrs of S 13.9 mitlion, Î¡csc co¡rs h¡rr tÈcn ulhËarcd ri cost
of Eood3 sr:kJ ¡nd sclling, gcncr:rl ¡ntl rdnrinistntion cxftnsc ¡n ¡hc ¡mourts of Sl95 ¡niltion anrt 5t6.9 nritli¡rn.
ro;¡rcrivcly. Thc¡c co';ts primlrily rclutc to clorin¡ nnrl rclo:eting erdain ldt¡¡inistftttivç ¡¡¡i saL.s offiiu;r. clrrsing.
scsc.âl r¡ìrnu[tcturing f:tcilitics, srhù-do$n ol'intcntory ond lixcd as¡clJ, ¡s s'cll ¡s sci.cr¡ncc costs, Arlditionr¡lty.
tltc crpcnse'of tlrr'cirrly cxtingluíshnrcnt of r!.:hr of S15.f, u¡illion r-hown on thc CLN HoltJings' histrlrical s¡rrcnrcnt of
<lpcr:ttions hu-t hccn cxcludctJ lronl thç'un¡rurjitcd fìrù fornlr condr.nscd stutcmcn¡ ofo¡rcrations.

Ïrc Fro fornt¡ adjustmcnt.s er(' hJsc¡J upon sr:rilsblc infornr¡tion and ccn¡in ¡¡rrumpt¡ons rlut thc Conr¡rny
hqlic'\'cs ¡rc rc:¡son¿hL' undcr ¡hc circumst¡rnccs. For purfþscs of dcvclopin-e rhc'unauditcd ¡rro filnrrn con¡Jcnscd
lìn¡¡nsiirl $¡ätcr¡rcnts. lhc nJscts ¡nd li¡hilirics of CLN Holdings, First Alcrt and Sigirlurc Br¡nds l¡urt hcr.n
rccorrJcd :¡t historical cust. Tl¡c ¡llrr:rtion rrl'¡uich:rsc prièc for lhc Acqu¡Jit¡oni will bc rcrisccl wlicn arldi¡ír¡nrl
infonn¡tirrn conccrning nsfct and lirhilrt¡'v:rlu:¡tirrns is obraincd. Adjusuncnts, rrhich,could bc signilìcrrnt. rvill l¡:

'n'rirdc during ihc ¡illocition pcriod hfusitrl on rJcruilúJ ¡cvicws of'thc fsir valucs of ssscu ucquircd.und li¡¡hílirics
rssulncd ¡nd coukJ r':sul( in ¡ substun¡i;¡t incrc¡sr. in goodrvilt. Thc pfo form! çondcnscd financi¡l st:¡tcmcnts do
not inclurJc ð onc-l¡mc ¡frc¡.ti¡ SJ(l nrillirrn li¡st qu:rncr 1998 chaigc by thc Cornpany rcl¡rcd ¡o rhe crccuri¡¡n of
nc$ cntplovtttr'ñl sonlrrc(s rsillr llrc Conrp;rn¡"r Ch;rirruan ¡nd CÌ¡icf Excsu¡ívc Oflìccr ¡nrJ tlv.) t¡¡hcr ssn¡or
ufTiccrs of thc ëotrrprny ¿s fu¡thc¡ rJi*..usscrJ in ¡-orc l{ r,rf thc. Co¡nprny's ¡urlircd .financiul st¡rcntcnts fir rlic
yc:rr enrlcrl Dcccnrbcr ¿8. 1997 or ¡nr sdjusul¡!'nts lbr po(cntiâl syncrÈics or cosl suvings ó¡ u rc¡uk of thc
Âcquisitions.

Thc unru<Jitctt pro fonir:r fin¡rnci¡l sutcnrchis should hc rcrd in con¡unàion with "Managcmcnt's
f)ix-ussirrn anr! Ânrlysis of Fin¡ncislCondition ¡n¡t Rcsults of O¡ærationi." th0 finrnciql.si¡rrcnrcnu uiio,rh of
lhc Comprny, CLN Holdings, Fiisr Ah:n lnrt Sign:rture Br¿nds ¡nd ¡hc notcs lhcrc¡o, and thc o¡hcr financial
infor¡n¡tion ínclurtcd clssvhcrc or incorporrtr..l hy rcfcrcncc in this Offcring lr{cmor¡ndu¡n. Tùis pro fornu
fin¡nci:rl inf,rr¡nrtion is ¡roridcd frrr infhnn¡¡rion:¡l nurposcs only rnd docs not purport ro bc indie¡rivc of ihc
t!.\ulu of rìFcr¡t¡on$ nr linrnÈisl foriíti(u uh¡ch lould h¡vc nhcn oh¡:¡inc¡l h¡¡d ¡hc p¡o Fornl¡ Tr¡irsaclion¡ hccn
cttrrìnl!'t¡iJ u tlrr..rj¡ici inrtis¡¡ctj rrr ¡hc frnt¡nsirl.-ondi¡ion r¡¡ rr..sult¡ ofolìar:l¡(,ts frrr an¡'ftrlurc dtnc o; F:rirxl,
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UNAUDITED PRO FORMÁ. CONDENSED BALANCE SHEET

As of Dccembcr 28, lg.g7
(in thourends) .

^dJ{rlñ6r¡
11.

C¡¡h ¡nd c¡sh
cquiulcnu

Rccciv¡blc¡.
acl.,.....

inrcntoricr ..
Ptcp¡id r¡fÈnrca ¡nd orficr

gurtgalslcú...,......,

Tor¡l cuircnt ¡¡scr¡

Pro¡rcny, þhnt anrl cquípmnt,'nc¡..,.,....,,..
Otlxr intrngiblcr

Codtwil|,.,...,...,..,...,.,.

Otlrcr ¡¡¡ct¡

Tot¡l ¡ssa¡...,,,.....-.,

Shon¡c¡m dcbt ¡nd cu¡rcnr
ponlon of lmg-tcrm dctrr

Otlcrcum¡t li¡hiliricr . .. . .

Turloncn¡ li¡hil¡ric¡,..,.

Long-tvrn rlcbr ..,,.,,,..

OllEr khg.tcrm lirbiliti!'s

Sh:rchoLJrrr'cqrity....

T¡rt¡l l¡¡hilirrcs ¡nrj rhvrhrilrlcr¡'
crlutr' ,..,

s 53J7s 5 ¿996 S .¡,t tE 5 t9j6z s

Tl.
9*p.nt

295J50
25ó.r 80

5J.897

658.m5

¡{0,E97
169.ó22

2.r,750

27.0¡0

t97..r3 |

l9s,oy,

l9J-fll0

195,ól¡\

2E,r [¡
'6t96

?i.o¡5

,erI

lJ{,¡rl I

5,rf'1

r ?5.¡9{

!.r8,98e

r00.nó

I I !-ìt¡,
(15(..('¡9t

s

s1.130.28.¡ sl6{,16t sl?.5.07s st,09?.ü69

--:-
s (ÉE .S {5,016 S s.(Xio s 6?:31

5r.6?s 67,.¡rs t?9J56
.10.?85 ¡7,f.ï ÐóJ¡?

10.6E0 7.707 ¡?.t15

-..---
r07,6t9 I t7.ó7J .tgl:60

(r6Jl5)
( l?.62.t,

67.779 (b) il.úJ5t

67,7;l' (J.<,6t.t)

( r0.7.t6)
(97JXd)

¡.Eó¡Jij (!.) Lt?.s?4)
(JSS.0Sl l('J,

J:.UE| (O có9
t4J,732XdXc) . -

s ¡ixo..ry, srri.76it:

Sß¡¡tur
tÞnd.

Íìd 
^td 

ls¡edi{.¡lt

,( 
^.qùlr¡ti¡ntårnl Fwrin¿

CLñ Hold¡nrr ¡.rd Off.rlnr
^djcrlñ..trle. Oireor't¡F I

S¡ l.r y¿s.or¡t y{r I

s-

5r0
Ð:tlu

9'o/o

E(r.0.17

s . ll?,er? (s)
lJ-ll7 (c)

I ] l.r r'¡

I J,50.05(t (gl
(!.0+r¡r5¡¡r¡

.tl.t50 (il
( I I 1.90?xrr
(7JôJ?.ìt(t,

læ Fom¡

s 76J5¡

J80.ó¡7
J5t.0l9

ts6:!J

rJ98.?¡J

150.ór6
175.1{5

I,tBS.!¡ô5

l.¡0.827

s{,05-t,J:6

¡lJ9.l2y

¡¡9,t:9

2.O¡J.¡lE

' 1.r.001 51.¡u¡ llt9.5l9

73,0:C Jr,..tr.¡ :s6.?6:

t({.0{ttt gtt(tlJ7

J.91.ì

$t,Jor,

Ir.5,l¡,

J ?-eSf
?$!:ee

t l.¡,ll':t l.:7tJ60

sl.l:0:tlJ slf.¡.161 s:?i.o?s -rl,oyl,N(,,, stt.Js0,Jrrgt 5 s].?(r-t s.¡,05J 116

Scc l'iotcs to Unrudìtcd Fro Furn¡u G¡ndc¡¡scrJ lÌn¡nsiål S¡utcnlcnts,
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UNAUDITED PRO FORJIIÀ CONDE¡{SED ST TEI\IENT OF OPERiIT¡ONS

Â¡ ol Dcccmbcr 28. l$)l
(ln thousrndr, .¡c?pt pcr sh¡rc d¿t¿)

ñ. A.qs¡¡¡l¡6¡

Ttt
(øpiay

Ncl r:lc¡.,....,,...... Sl.tóS,lS!
Con of goodr sld . ., . . 8l?.68J
Amôn¡¿Íiôn ol goodwill

åodinontiblc¡.....,. 7¡19

Sclling, gmøel lnd
¡dfñi¡¡lrlt¡vccr¡xnrc l!J.!!?

Opcrltin¡ c¡rnint¡ (lorrl lgrJ{l
lnrdcg c¡pcõtc. nct rnú

olh.r crpcnsc....... , 10.16.ì

' SßÉreñ
lnrìd¡

F¡d 
^lrd 

lcñrd¡¡.dt CL¡{ llol4¡ñtl

s 17?,019 5!55,?6ó St.o3!.soú

85.?J r tr8.óó9 ?7ó.¡{5

?0{ t.925 t.¡.70¡

J9.0?l .¡J,(ì¡0 :59.Oll
(8.¡út, lEJló ]:.6!¡

J{!¡ tr.¡t5 eJ,ó91

Adju¡ùn.il¡
ñ. Ac{c¡¡¡tlq
lrt firirin¡
sd (r¡fÍ¡iß

.¡ó,(OS (ñ,
I I 9-165¡¡¡

:7.:1e

l.ì1.0tì9 ((r)(p)
r l:f1t?!X{t)(¡t

^dldadrfcr lli¡t dtlor rf
S¡ttt¿Sñritt l¡t

s 88,¡D
tJ9.s8ót

(9r:,

I trr,t{,sl

7J!?

(.¡-1.r¡l

l¡r l'm

s3J9rJ80
1.87E,ó¡!

5J,J09

¡56-169

:0ú.960

t:9.ßr

77.872

J?.Jt.ì

s l0.I.t9

s

E:rnirg¡ tlo¡¡) from
conr¡nuint opcl¡tionr
bclorc inæmc tr¡c¡ lt9:t0

locolnt r¡rc¡ (blncfirt. .. 6ó,15:

E¡rôiñ!r (los) fruñ
conl ¡nsi nB (tÈ-r¡t i otrr

ùcfu¡c c¡trorrlinm.
itmr¡

E¡rn¡nss (lorr) lNr rh¡ß'
tlf ünnmtr snxk ftur¡
çonlrnutns 1r¡çrctkrn*:

U¡sic...., S 't.J;f

Dilurcú .. .f__Jl
\\'üghtcd rvcrJ$c

óommo ¡h:rc¡
out¡t¡n¡lini:
ll ¡ rir'

Þrlursd

(1J.0órr, Jil tó1.0ó9t
. r5,:l¿t l.tisg r:J.tú:t

J-¡,lfr7

Jllll9t'r
.ì-ls.l

¡ l.l(rll

,S r3J.ll8 s (7,816ts (tJ]lr !_rl(,j{llt S {r.t.t7 S :.::t::

s 0:e

5 0.!.q

li?-{¡l
lru,tlìi | (\l

l(ll',rr7$ ts,

Scc Notcs to Unrud¡tcd Pro Form¡ Condcnscd Finuncinl .St¡¡lcnrorts.

1ç

sJ.9.¡5

i
I

¡
Í

.ù.

J

ig

d

¡

ITETRIGÊ¡h{ S-rÊù{-ff Ctr[..lFIEb.TTIÊi* CÛECÊÊ

16dv-001484



NOTES TO UNAUDTTED PRO FORÀIA COÑDENSED FINANCIAL STATEÀ{ENTS
(ln thous¡nds, cxccp( pËrccnl¡ges and as noted)

(o) Rcprescnts thc climinltíon of thc rsscts ¡nrl liahilitics ¡clarcd ¡o ¡hc announccd s¡lc of CLN Holding.
sr[ctylsccurity Division ¡s irf Dccctnhcr .ì l. 1997 anrl ¡cllccrs rl¡c ncl procccds fmnr rhc salc s¡ c rcducl¡on
of long'tcrm dcb¡' Thc s:¡lc of this ditision i:¡ c¡l^-crùd ro tæ complcrcd príor to thc acquisítion of CLNHoldin¡s.

(b) Rcprcscnls thc t¿x ttcncf¡l :¡r 17.(¡ã of ( I ) rhc unsh out of siock opríons os a ¡csut¡ of ¡hc Acquisitions and
. (2) thc Frcpaynlcnl pcnalty on r!'lin:rnùc(l indchtcrJncss of rhc Coinpany. Colcm¡n ond signarurc Brands.

(c) Rcprcscnrs thc climínation of i.n intcrçornnrny rr.r ¡cc!.irîhl!. rsi5Jg-f) and payablc 
"" *" nra*O,

slirlcmcnts of CLN HokJings rclating tu r trx shnríng !gr!.cn¡(.n( wirh hhfr.o i¡u¡ w¡il t* 
"nn..ir.Jlîconnccli<¡n rvirh tlrc Hôklings trfcrgir, 'llrr' nct r¡n ,..riuuÀ|.. u'ill hc jssigncd rn rri"icn ¡i "*"¿ai" .-¡,i

thc Holdings Àlcr¡cr.

(d) Rcprcscnts thc clirnin:¡tir¡n of thc histr,rir.:¡l SrxxJrvill rnrJ orgrnizrtional costs ol, Fír¡t Alcn. Signature
Branrjs ¡nd CLN Hol<lingr in ¡unounts r¡f Sll,ltlli. Sl:ì9,fx)S *¿ SI0C,3SS, rcrnccr¡;cty.

(c) R,:nrcscnts tltc cxtiùss ¡rfùrst rr'rf h¡¡rL r'¡llur. r¡l'tltu n{l:r:rscls lrcr¡uire,rfofFirst Âlcrt. Sí,unuturc Br¡¡nds andCLN HokJints in tltù ¡¡lrrnrttls rrl' 57'ì.J.Í7. s I l{ I .tsJ ¡r¡rrj S l.(r0J.j.lrr, rcs¡rccrirtly antj an atjttiríc,nul sJ.l6grcl:tting t'thc Corrrpan¡.'S dclrt nrt¡r:r.vl¡cnt fi!,lxhv. N,r csriu¡¡.. h¡rs hccn. lu¡dc ¡n..thq\C prrr fornrastulclncnls uf tl¡c r¡tlc"tinlc (!rl+-ilscs th;rt rvill I'r. irrqurrr'd in tlrc r;rtion¡rlization of ¡hr. husing¡scs lh¡l wiil¡csuft lionl thcsc Âcquisitiilrts''l'ltc ittnrrunl ofgrrrxlrtill *ill chrngr'¡rlcc rhc Cnnlp"n1, conr¡lctes thc finalallr¡crtion ol' ¡urclnrs.' pricr..

(f) Rcprcscnts lhr. c¡1it¡r¡rrcrJ clrpitrliz:rhlç rjdhr isrr¡¡rnçc Crxts.

(g) Rcpri:scnts lltc rcpr.vrttcnr .rl' thr' c.risting ir¡rlchtr.rlnr.ss .f' thr. Crrrrpanv, Cl-N H.lrting.r. Signatun- Brands¡rnd First .{lcrr in rtrr. ;rfir(runt rì¡'Sl9.S,lJS. Sy_sS.,5(r¡. Sl(rU.r)(rlt 
"nj 

S.ij,O:t, ,.*¡*.,i1,.ty.
(h) Rcnr':scnts tllc isstt:tnuç'ol'n('w lillg'lcnr¡ dr'ht t.' lunrj rlrc ,4cguisitions unrj ¡l*- rcfìnancing of ourst:rndingi¡¡rlchtcdncss in tlrc rnrrxrnls ¡rt'Sl(ll.lJS. S¡..1.ìN.lr,l. Slfrl.Sil rnd S177.896 for rhc.Conrpiny. CLNll'ltlingx- Si_r:n:rrurc lJ¡anrts, .¡rnrt l:ir¡t ,\lcrt. r!.\Fúrti\.!.1.Ì. irnrl r. li¡¡¡d irppro.rinrlrrclv. S(lf..S ¡nillion intrrnr-itction ct¡sts.'llrls nds d_chr 

-$ill 
eL luntlcrl hr. l¡rrntv(rrs ol.Sl,39{.(XXj undcr thc Ncrv Crcttit Frcilityut ¡tn ¡¡ssun¡td intc¡cst rrlt.f l.lßoll ltlus t.l5r'I (l¡,9.13.sQ :rr lrt:rrch ll. lggs) ¡¡nd thc Dchcnru¡rs offcrcd. lrr'rchv :rt ¡r ),i('ld tri rrr:uuritv .t'5,o?'f.,r,;rp¡,r,,r.;,,ri,"1ì S:,0¡.,,nXt ¡rirrci¡lt ,i,,*r", ";;;,i;;;:(i' lìr'prcscnts lhc r:linti¡rriirl¡¡ irl' tl¡c ¡tli¡.rril' inrfrs¡r ,,l'Ç¡rlc¡urn'r rr¡uiry lrcld h¡. rhr. puhlíc sl¡rrcholrJcrs,,\nrrìunt ¡rlì-o inclutlcs tlrc cli¡nin:rrir¡n ul.llrr, n¡in¡rr¡tv intçrr.st lrrsr tor thc pcriorJ inUc¿ bcccn¡¡ci ii. iü:

(jl Rcprcscnts tllr' clitrti¡r:rtir¡lr ol tllc' lrírt.ricrl cr¡uirv hulrncr,s ilf l:irst Âlcrl. Sign:rturr. Brilntls rnrj CLN' ' l{uhlin.r:s.

(k) lncludcs thc issu¡ncc ol. l{.0g9.7{rr;¡nrt.S..l(r(r.?31 sl¡¡rcr of rlrc Çrrrrr¡unyls Co¡n¡rìon Stock lo M¡¡fco ¡nd¡uhfic sharcholdcrs. rcs¡rcctivcly, rvith r lutal cquiry vrlur: uf S7.51,,? ni¡llion lcss cstir¡¡,¡tctj tr¡nsac¡ion costsof rpprosirtrrlclv Sl(1.3 uiltiorr, Tlris cquirr .:,,iuc'."u" rjrriçr.r¡ l¡,r using tlrr. ur.crilSù.cnd¡ng st(,"k Fr¡qc asrcprrtcd ti¡'rhc NY:SE CrxuFosirc 
Jnn. f.,, ll¡c ¡l¡r). trr.tirrt 

"nrj.l¡y 
ì1.,fr" punfi" inouncc¡ncn¡ of tl¡c. :ìcquisition,rlrrlition:rlly. thü N¡t;¡rcs trci.l t¡.frt:ri*,-[,ì.. l*.n,l,,,.,,rurcrl lSlî rluc lç thc,cslrísl¡vc nJturcol' rl¡c sccuri¡ici,

(ll RcprtÍcnts tl¡c clinrin¡rtion r¡f. tl¡r'.1g97 rc:iulrr ¡rf o¡trariurrr rfhrring ro rhc J¡lc of cLN .Holdings.'s;rfcty/'sccurity Division. ll¡' uruurJircd P¡ri Fonrr¡r ci,årlcn.c,J srrr..r¡rc,îr ,,f 06r;;; rcflcc¡s rhc s¡li ofcl'NHoldings's:rfcry/scc:uriry Division ¡s of Janu;riy r. rr)9?. Thc srlc of .rhis rriviri<in is cr¡rcctc<r to bccrrnplctctl prior tu rlx ucquisirion of CLN HolrJingr.

(¡t¡l lìc|rcrcnts ¡r¡rorti¿rri¡rr. on u srr:riglrr.lirrr. hsis. frr¡ grrrtl*ill tltij N(,tc (sll or.cr I ¡rciiorl of furty ¡.cars.
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NOTES TO UNÂUDITED PRO FORMA çONDENSED F¡NANCIAL STATEIITENTS{Continucd)
(¡n lhousands, cxcept Pcrccnþgcs and as noted)

(n) Rcprcscn'u ¿he ¡eduetion in ¡mofiz¡tion e:pcnsc rcsulting from thc clíminotion of Il¡c,hisloricrl goodu'il!

ani organization¡l cost¡ as discus¡cd in Notc (d) abovc.

(o) Rcprcscnß intcrcsr e¡Pcr¡¡i on 52.044,000 csl¡m¡tcd borrowing undcr rhc nNcs Ç¡¡4¡¡ Frcility lt thc
assumcd r¿tc sct foíh in No¡e (h) ¿bovc ¡nd tt¡c Dcbcn¡urcs in thc aggrcgltc ¡moun¡ of S1.12.0.19 (589.?97

wirh rcspcct to lhc Nsw Crcdit Focility and $37JO4 with rcspcct to thc DcbÈnturùsl. Aunrunt ¿lsó inch¡dcs
cst¡ma¡cd dcbt issi¡ancc costs aggreg¡linÉ S4.?38 rclatcd to lhê Ncw Crcdii Fuciliry ¡unofl¡/.cú on a srr¡ighr,
linc b¡sis ovcr a pcriod of scucn-ycárs ¡n¡t ihc Dcbcnturcs amoñizcd on r scighrcd lscnpc rcr'rr.tcrJ hìsis
gvcr a twcnty-ycar ¡rcriod,

(p) The intcrcst nlc on borrowings und* lhc Ncw Crcdit Frciliry mry diflt¡ f¡orn thc r*suuprion scr fonh ¡n
Notc (h) lbovc, Thc cffcct on incontc of¡ rrt pcrccnl rcriuncc in intçrcst ntc is approrinrurcly Sl.0 inillíçn' wirh rcspcct lo thc borowlngs undcr thc Ncw Gcdir Faciliry.

(q) Rcprcscns thc ¡cduction in intcrcs¡ crpcnsc rcsulting f¡om tltc dcbt rcfinanuing ¡r tJiscusscrl in Notç
(g) abovc.

(¡) RcArcscnls thc ¡ncrcmental changc in thc consol¡d¿tcd snlily'r prolision f:r incon¡s. t¡trr.s ¡¡r -1?.6fi ¡s I
rcsult of thc prc-tox carnings of First Âlcn. Signtture Br¡nds and Colcrnun. ¡n<J lll ¡ro tirnrur :rrljust¡ucnts ¡Ls

describcd abovc,

(s) Rcprcscnts ba¡ic and dilutcd q'cighrcd rvctagc shrrcs outstrnding of thc Contpanv ¡¡s |rf D{cc'|lEkr ¿!1. lggT
plús thc adrJirionrl cquily issucd in conncct¡on witlt thc ar'quisitiun of CLN HohJinrs ¡rs rliscursc¡in Nqrc
(k) abovc. The incrc¡ncnt¡¡l sharcs rcllting lo thc Dcbcnturcs h¡r'c n<¡t hccn includc.J, $:¡ tl¡r'y rvould hu ínri-
dilutiv¿.
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S ELECTE D H ISTO RI CAL t'a-A NCIA L DATA
'Thc sclcc¡cd histo¡icat lìnancíal data se¡ fonh bclow hæ bcen dcrived from thc Company.s Consolid¿rcd

Fin¡nci¡l Statcmens. Thc selcctcd financial dao should bc rcad in conjunction wíth ¡hc Consolídatcd Financial
Stotcmcnts of thc Company includcd clscwhcrc in rhìs Offcring lrlcmor¡ndum.

Yor Ê¡rlcd

J¿nurrt I' t9t.t
(ln

l. Dffib.rJl.ocnb<r!9. Dc¡¡bcr l!,

Stalcmcnt of Opcrations Date:
nillicn¡. øcpl pcrct¡trtc, ratlo sd ÞGr rh¡rr d¡þ,

Nct s¡lcs

1995 199ó(r) l'ln

Cost of goods sold . . ... .., . . .
Sclling. gcncral ¡nd administnrivc c¡lænsc
Rcslructuring; implirmcnt and o¡hcr côs¡s

Opcrrting carnings (loss). . .

Ermings (loss) from continuing oflcrat¡ons
Errnings from discontinûcd oircrarions, ncr

of t¡.rcs(b)
Loss on srlc of discontinucd opcnrions,

nct of t¡¡rcs(h)
Nct cirrnings (loss) .,...,.. -.
Errnings Pcr Sh¡rc Dat¡(c):
Âvcrrgc conrn¡on antJ con¡¡rron cquivllcnt

shu¡cy outst¡ndíng.,,,. ;.,
DilutctJ curnings (losr-) pcr shorc lrunr

conrinuing opcrítions,....
DilutctJ carnings (lo.,rs) pcr sh¡rc,.,..,.,..
Cr¡th dividcnrJs dcclarcd ¡r:r .sh:rrt . ,... ., ,

O¡l¡cr D:¡tr:
Gross nrrrgin
Opcruting mirrgin.........
Ratirr of curningt to fixcd ch:rrgcxld).,. ,,,
ll:¡l:rncc Shcrt Dntr (¡¡ cnd of pcriod¡:
\\trrking cupitrl ....,,.,.
ìirt¡¡l ¡s,scts.-...
I,rln-{.ttrrrr dcbt ...,....,.
',\lurch¡rhlcr'¡- cquit-s,,,,,...

s r.0J{.3
?6{.4
| ?8.9

s 15r.0

s 8s.3

r t.9 2 t,7

s 8S.$ 5 t07,0 s

[7.9 83.6

s92?J
674,2
I t9.3

s 134.O

5 ?6.9

g¡.0t6.9

809. I
¡375

5 70.3

¡ 37,ó

t2.9

5(;

82.r

5 0.45
0.6t
0.(X

s 4t t.7
l;158.7

t6t.6
60t.0

s 9E4.2
900.6
2t4.O
t54-8

:r?s¡g)
s (196.7)

0.8

(32.4)
s (228.3)

s r. I 6E-3
831.7
l3 t.t

s t99.4

s r23.t

( ¡ 3.7)
s t09_¡

s7.5

s l.4t
¡.25
0.0{

s 0.67
r.0t
0.()J

77.Jr,l
l4,tl
16.2x

s t.0.ì
l.lo
0.0r

83.9

s (2.37)
(2.75)

16.8%
I J.,5

l{.Vr

20.4C'
6.9
5.3x

0.04

85%
N/A

23.3Vo
r7.¡
I JsX

S3ó r.r
93S.S
r33..¡
l7fl.(l

s 29{.rt
1.00s.9

ll.r.0
.¡-rJ.7

s 352.ó
|,07:.7
20t.t
l9-5.¡

s .r.s9.9

r. t30.3
t9.f.6
5t r.9

(al l¡¡clurjcr sfir'c¡¡¡l clurScs of 53'17.6 nrilliu¡ hcfo¡c rlrcs, Scc Nr¡rt.s E ¡nd 9 to Notss to thc comprny.s.
' C¡'ns(tl¡dxtcú Fin:¡nci¡¡l S¡¡ttc¡tlcnls inclurl,:rl clsr.rvlrrr. iu rhix Ofltrin-e lrlcn¡¡r¡ndu¡¡r.

(lt) l{cprr'scnts cirnrings lrorrr thc Conrpany's furni¡urc businr,ss. nct of l¡¡rrs ind thc cjtiu¡srqd toss on disposal,
scc NÒtc 9 tt¡ Notcs lrr Cutts¡rl¡rhlcrJ Finrnci:¡l St¡tcrnçnl$ insludcd clscwhcrc in this oft'ciing Mcnr<¡r¡n<Jum,

(ct Rclìucts rhc adoprion of SÍ:AS No. llg, &trnìn¡¡s I\t: Shàrç..Scc notc I to thc Cornpanyls Consoli<larcdFin¡nci¡l ,Sr¡ru¡¡cnts.inclurjcrj clsçrvla*rr: in rhis Ofliring l\lcn¡orandum. 
..!'

kl) ln crtrrrputing ¡l¡c r¡tio ofc¡¡rnirtgl ttl fixcrl clrJrgcs: {¡rl s¡rrnings rc¡ncsunt incomc fion¡ continuing o¡rcrarions
h.:firrc incon¡c a3xc$ ¡¡nJ fixsrl ch:ygcs (cxclusir,ó of,,inrcrcst.crpitalizc<t); and (b) fixcd chargcs consist of
intt'rcst cx¡**nic. c:rpit:rlizcrl intcrgst snd ìhc cstior¡¡rci intcr.-st pónion of rcnr¡l ,.p.nr., For thc fiscal ycor
cnrjcrj Dcccmhcr:9. ,99ó. clrnings r¡rrc insufficicnr to coycr fixcd chlrgcs by I'3C5,0 m¡t¡ion.

lt
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¡\{ANAGEÀIENT'S DISC.(JSSION AND AN'¡{LYSIS OF
nNANðñ¿ ¿or¡prr¡ox AND REsuLTs oF oPERATToNs

t -- .o .ããt F^---,-) .: .L. V-.r Ê-'1.,1 fl'¡¡¿l'¡¡ )A IOAß
l¿ar Erße¿ ucea.t.vs¿ ao' artt vur'tyeior

. tn Novcmbcr 1996. thc éo.p-y initiatcd ¡ major rcstrucluring üd grouli plan dcsigncd to subsranrially

rcducc ir¡ cos¡ srrucrurc ud grow thc bi¡¡inc¡s ¡n ordcr ¡o icstorc highcr lcvcls ol'prolitabitity for thc Compuy,
By July 199?, rhc Compaoy complctcd thc majø Phârcs of thc rcslrucluring plan. Thc 5225,0 nillion of
¡n¡iu¡lizcd cost sðtíngs anl¡c¡p¡lcd f¡orn thc rcstructi,r¡ng rcsults prÍmrrily from thc Consolid¡¡ion of
administrarivc funcrions wirhin ¡hc Cornpuy. ¡hc ra¡ionalí¿¡lion of manufac¡uring and warchousc fscili¡lcs
(including ¡ rcdusíon in thc numbc¡ ofproduction faclli¡ics from 26 to 8 ånd warchouic¡ fronr.6l to l8), rhe
climi4arion of ovcr 6.000 positions (including tJ00 from ¡he dívcs¡i¡urc of nor-cotc busincs¡c¡ dcsc¡ibcd bclow
end approximltily 2.8{Ð othcr. posh¡on¡). lhc ccnuzliz¡tio¡ of thc Company's procurçmcnt func¡ion ¡nd rc-
ncgor¡3tion of supply conu¡ctr rcsulting ln procuæmcnt rlvingr for r1w matcrials. conrponenis lnd'sourccd
finishcd products lnd úc rcducl¡on of thc Company's producl offcrings and stock tccping uniu ("SKU'¡"). Thc
rosrrucruring and.grourh plan olso includcd ¡ ¡edcfinitio¡: of thc Comiany's corc product'cotcgorics dnd ihc
climination of thosc.husincsscs and produôt lincs ¡h¡¡ did not lit thc corc cltegorics, Sunbc¡m's'corc product
cucgories rrc Applirnccs. Hc¡lth ¡t Hontc. Pcr¡on¡l Clre a¡d .Comfprt, Outdoor Cooking and Away Frorn
Honrc. Producr cltcgorics ¡id busincsscs dctcrmincd ¡o bc non-corc wc¡c dirc¡(cd in 1997. including thc
Compnny's furnitur¡¡ busincs¡ end its rimc and tcmpcraturc. decoratitc bcdding and CounscloP nnrJ Eorgo sctlc
product lines. ln ¡rdclirion. thc Company sold it¡ tc¡tilc mill in Biddcford. Mainc in.1997.

Nct salcs fronr continuing o¡crutions for t9þ? wc¡e St.t68.2 million. un incrc¡uc of SlE3.9 mitlion or
I 8,73 ovcr 1996. Nr:r s¡lcs on ¡ norm¡li¿crJ basir, lftcr crcluding dircstcð producl linc-s which ¡rc not cl¡ssificd
as rJiscontinucd o¡rcrations (t¡¡nc rnd ¡cmpcratuic producs, dccor¡tivc bcdding anrl Counsclor9 anrl Borgo
brrndc<J scirlcs). insrc:ricd ll.17o dttìng ¡hc ycar,

Clob¡¡l salcs, on ¡ norm¡li¿crl bssir. inc¡c¡scd during.l997 in ¡ll fivc of lhc Company's product citcgorics
prirn:rrily fro¡rt ncrv prorJuct introductions. lmprovcd disribution tpðrticuloriy s'hh thc Conrpany's top ten
cust<lnrcrs). intcrn¡tion:¡l !cogruphíc crpln$ion and improvcd pricc rc¡liz¡tion f<lr ccn¡in nioducB, Glob¡l salcs
growth. on a norn¡ali¿cd b¡si¡ crcccdcd 25% in thc Appliancc. Outdoor. Cooling and Awuy From Ho¡¡c
crtcgorics rsiih s¡lc¡ incrcuscs of ?6.3?¡. 27.2% a¡d 28.6*. rcsþccrivcly. Satcs in rhc Hcslth ¡r.Homc carclory
incrccsctJ t0.7Ç. on ¿ nonrr¡li¿cd b:¡"sis ¡nd s¡ics in rhc Pcrson¡l Crrc ¡n<l Conrfort c¡rcgory incrc¡scrl 3.4i
r.luring t99?.

' 'lìre Com¡oni"s Âppli:rncc crtcgory s¡rlcs incrc¡L\cs u'cr!' drivcn h¡' ncw Froducts. such as rc.dcsigncd blcndcrs
and mí.rcrs. colfccn¡rkcn, irons. dccp fr.vr'rs and to¡r¡tcrs, and by iocrcascd <Jisrribution s'ith l¡rgc n¡tioncl m¡ss
rctcilcis, Stlcs of OutrJ¡nr C<xrhing ¡roducts incrc¡scrJ in 1997 aftcr thrce srrlighr ycarc of dccliics ¡s ¡ rcsuh of
incrs':tsr'd ntcrch:tnrJisirrg ¡¡rrrj rrlvcnisinr: {rrogrJnrs. ncrr distrihution ¡nrl thc in¡roduction ofon cntircl.v ncw linc of
¡:rills lrtrJ uccelroriç* lirr rlrc l99li ssrson thrt eçgrn to rhip.in thc founh qusncr of 199? unrJcr r ncw "carly huy"
nur\cting procr;tnt tlt;rt ¡nçlurJcJ. lrrrong ottrcr things, crtcndcrJ grcdit tcnns u,ith duc d¡rtcs in thc .sqcond qulrtcr of
| 99S, 'ììlt'Crunp;rn-f rotrl ;r¡finx¡rnrtcl¡- S.5(t.{) nrillion of Óut¡loor Cooking ProrJucts urxtcr thís prognrn¡ in rhc founli
qu:rrtcr uf 1997, Tlrc carll' trur' prosri¡nt fiv Outtt:or Cooking ¡rroducu is dcsigncd to intprovc cusronrcr scrvicc lcvcls
ln{ ¡rrrtuction cfficlcncics rvith n¡r¡c lcrcl scrsgnll ¡rroduction ¡nd rJistrihutíon ¡ct¡viliùs thrt h¡vc tiisroric¡lly
pcakcd in lhc fir¡t h:¡lf of c:x'h ycar und t¡r drirr¡ ¡ú,Jiríon¡l rctail scll-rlrrougl¡ of OutrJr¡or Curking producrs by
rcrJr¡cin-r: thc likclihnd ¡rf rqtril str¡ik'outi dur¡nB tlx im¡lnrnt lirst lnd sccond quùc¡ t998 sclling scl{on,

Srlcs of Pcrsonrl C¡rc :¡nd Conrfr¡rt prulucrs $crc uf, ovcr 30% rhrough Scptcnrbcr 1997. but suffc¡cd
durin¡ thc founlt qusrtt'r ¡s r rc¡ult of lcn'cr th.rn crpcctcd rcr¡il scll.tluough of clcctric hl¡nkcu in kcy nonhcrn
m¡rkcts in lrts 1997 cou¡lcd rvith rhc inahilíry to scrricc dcmand for king and quccn s¡zcd hl¡nkcts duc to
shonrgci ofbl¡nkcr.slrcl[s. Thc Compiny rnr¡c¡p¡tca shifring to a ¡roÉ lcvcl produðl¡on for bl¡nkcti in 1998 in
ordcr lo.ntorc.¡rlcquut'ly icrvicc lhc sc¡son¡i itcm¡n<t fot trcdding prodpcts. Hcilth u Hómc càtcgory sllcs
incrc¡x'rJ ¡s ¡ ¡csuli nf ncrv ¡rodùcts and inrþroscd tlistribu¡ion in rhc drirg ch¡nncli, Away From'Homc srlËs
incrcrrtd io 1997 ¡s :r rcsult of ncs' ¡nntuctr. includinç cordlcss clipjrcrs ¡nd ¡i¡¡nium bladcs. couplcd with
incrc¡-scrl disrrihution of conrmcrcislly rltc'd applianccs, .{ljo cohrriburing to thc Comfr¡ny's s¡lc¡ growrh ln
t997 rs'¡rc irs ncrv rr:¡ail oullÈr rtorc:i. of rtri,jliil wcru öpcn h). rhÈ cnd;f lgg?.

lntt'rn¡tir¡n¡¡l xlcs. ttl¡içl¡ rcprcscrrtctt ! l9t of roral rcr cnscs in 1997. grcrv .l t.3?. during thc ycar. Î¡i¡ sllcs
groslh rtur drivsn fìritrìlr¡l)' by f{ ncrt 330 rolt prrxlucr int¡urJucrions ðnd tl¡c ô,\cr'ution of25 ncrv in¡ç.rn¡rtional
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disriburion and liccnsc agrccmcn¡5. R?vcnuc growth of approrimatcly 34% was ochievcd both in Mcxico and by
¡hc Comp¡ny's L¡rin Amcric¡n cxport salcs organization, cnd salcs in Vcnczuela and Canada incrcased

approximarely 2l% eaeh. Europcan.sales fell slightly in 199?, howcvcr the Company expec¡s thsr erpanded
ctccrric blrnlc¡ and ctippcr salcs along rvith ¡hc hclp of additÍonal ncw di¡tributio[ ågrccmcntt will bcncfir
Europcan salcs in 1998.

Thc gross mrrgin pcrccntagc for 1997 incrcsed 19.8 pcrccntagc po¡trts ¡o 28J%. This incrcrc rcflèct¡'lhc
rcsult¡ of m¡ny cost slvings ond margin cnhanccmcnt ¡nili¡fivçr undcí¡kcn as pcn of thc Company'r
rcsrrucruríng plan coupled with ¡hc incrcmcnt¡l mrrgin attribunblc to ncw producu ond highcr rcrtnuçf
¡ssociatcd whhthc Compsny'J Brorvrh plao. Thc L'onrprny lnitl¡tcd ¡ manufacturing rcfincincn¡ ¡rrognm in thc
sccond quancr of t99? rar-cc¡cd ot aggrcssivcly inrproving frctory productiviiy ar all of its rcmalning opcrailons.
including ¡hc.Ncosho, I'liss<ruri Ourdoor Cooking PiorJucu facílity w-trich ruffercd from ¡roor produoivity lnd
opcrarìng incffîcicncics rturing thc t 997 grill scoson. The bc¡cfits of thc ¡cfincmcnt program tngln to favorably
irnpact firctor-v ¡rodrrctivity in so'cr¡l l¿ctorics during lhc lh¡rd quartcr of 1997. Thc rclìnsmcnt ol¡hc Ncosho
fuciliry. which wcs comptctcrl prior to thc ini¡i¡tion ofproduction foi ¡t¡¡ 1998 gritl scason in thc foürth qulncr.
includcd a rcriscd þtant hyout to iniproi'c m¡tcrial fìovú. incrcascd uragc of common p¡rs ¡n úc manufacturing
proccss and nodification¡ to thc.Fr¡nt r!'s:tcm to incrca.sc coprcity rnd lhroughput.

O¡rcnting camíngs for 199? rvcrc S 199.1 million,¡n incrcasc of 5195.0 million ovcr t996, cxctuding thc irnpao
of thc 199ó spccial chirgr. Âs:r pcrc"nt.gc of s.l"s, thc of,cr¡t¡ng m¡rgin of l7.t% incrcascd 16.ó ¡*r."nr"g. ¡rointt
¡rhovc l¡.st )car's op:rJting nt:rrgi'n. cscluding 199ó spccirl chargcs. Thc ofæn(ing margin improrcrncnls for 1997
wcrc thc n'sul¡ of ttrr' irnprorc<t gnrsr marlin discusscd ¡bovc and lorlcr sclting, gcncral lnd ¡¡rJ¡ninístmtirc
("SG&A") cosu in 1997 ¡¡ssrxi:rtcd s;ith ¡hc consolid¡tiòn of six division¡l and rðgionàl hcadquancis inro onc,

corpond hcrdqurncrs:¡nd ¡inr'r<Jn¡inistntirc o¡nratirtns ccntct, rcduccd staffing lcvcls. thc out:rourc¡ng ofccn¡in
qdrninistr¿titc and rJistrihu¡ion functions. u rtrluctíon in thc numhcr of w¡rchouses. l¡r.l Comprny widc cosl control
initiotivcs. ln urJtlirion, SG&A r.luring 1996 inclutJcrt incrctrtcntal contpcns¡tion cos'ts ¿ssociutcr! witl¡ r¡tstrictcd s¡trl
¡w¡rds an<l othcrcosts rcl¡rtcd to thð crnploynicnt ofr ncrv scnior ntanúgcmcnt tcam. highcr lhrn nomral crpcnrtiturcs
for n¡¡rkct rcscc¡clt. puclàping unrj <¡thcr initi¡¡tircs rcl¡tcrj to thc l¡unch ofthc Conrp:rny's growth pl:rn.:rnd highcr
bad dèbt c¡pcnscJ ¡ssrristcd u i¡h cr:rt¿io of thc Co4rpany'J cuslonrcls, Thc ço$t rcductit¡n initi:¡rivcs ¡¡nd <¡nc iinrc
i¡cnrs in 199ó couplòtJ u'ith ini'rcrsr:d sslcs in | 997 rr'sultcrj in SG&A rlcc¡c¡sing ôs u ¡ E..rccnf irßc of s:rtcs lnrr¡r t 7.4fi
¡; I 99ó (cxcludin¡ rhc inrp:rcr ofspcci:rl ch:rrgcs) ro I l.!f, fr¡r I997.

lntcrcst crpcnsc dcsrcar!'d fron¡ Slf,6 nrillion in 1996 to 5l 1,4 u¡illion'in 1997 priruarily cs r rcsuk of lorvcr
avirrgc b<-rrol'ing lr:r'cls i¡l 1997 ¡Ju\: to iru¡rovcrJ.-:¡sh lìou¡,

Thc cffcc¡ivc inconrri ls:r r¡tc of 3-5% for 1997 anrJ t99ó for carnings (loss) fronr eontinuing rlncr¡tioni- $'¡L(

lorvcr th¡n thc stJtutorv fcdcr¡l ¡ntJ st¡tc r¡rtcs ¡s a rcsult of lowcr forcign tarcs front tlrc utiliz¡tion of lirrcign tur

-c.rcdits 
an<J krss carr¡'fonvanJs ¡nd tos'cr st:,¡tc incomc ¡:xcs q¡ ! rcsult ofccl¡in stutc.incontsi lur ercrJíts,

Tln Conrprny's dilutr'rl carningi ¡cr sh¡rc frum continuing opcrrtions NÍs 5 1.4 I pcr shtrc vcrsus n kr$s pcr
sltarc front sontinuinÈ ot^*rltiont in 199ó o[S?.J7, Thc Corirplny's sh'¡ic b¿sc ut¡lilcd in thc rJilutcrt clrrnin-es ¡+.^r.
sl¡r¡c c¡lculation incrc:¡scrJ apprtt:rinutcl¡' 6% rJuring 1997 ¡s a rcsult of an in¡:rcarc in the nunrhcr of stl¡¡rcs of
coll¡tt¡on stock ¡nrj ctìùrllr(rn stoc* cquivllcnts outst:n<Jing duc to ihc c¡crcisc oIstt¡ck optíons lnd a higlrcr
nr',1fkè] vúluc irf thc con¡n$ny's' co¡¡mlon srrxk-in. I 997.

Thc Contplny's tlissontinucd furnirurc opcrut¡ons, which wcrc sokJ in M¿rch t99?. hgrJ ¡cr'cnucs of
551.ó ¡rrillion in thc first qurncr of 199? prior.ro thc salc ¡nd brc¡k+úcn carn¡nt$. ln 1996, rhc <tisconrinuc¡t
furniturc oPcration$ h:¡d nc¡ inconrs of S.8 nrillion on rcvcnuq3 of 52275 million anrt an csrirnltcil loss on
dirPos¡l..of thc husincss of 53:,{ nrillion. nct of appìicrblc income r¡x bcnefiu, Tl¡c sulc of thc Grnr¡uny's
furniturc busincts assçts (priunrily invcntory. niopcnyi pllnt ond cauipment) was r;onrplctcd in M¡ucl¡ t99?.

Thc Conr¡lny rçccivcrl ió9 nrillion in t¡sh ¡nrJ rct¡incd lccoui¡is rcc¡iiablé rclorcd tu rhc furni¡urc.husincs¡
of approximlrcl¡. 550.0 ntillion.¡¡ of thc closing <l:¡rc, Tì¡c linrl ¡rrêhasc pricc'foi llrc furni¡urc hr¡'.sincss rvl¡s
subjcct.to e post'closing utJjurtrncnt brscrl on tlri.¡cr¡iu of thc Assct Þurchlsc.Agrccninr ond in rhe lirit r¡uoncr
of 1997. afrcr conrplcrion <¡f rhc sr¡lc, rhc cornpony rccordcd ¡n addirional loss o'n dis¡ruxt of slt.7 nrilliún. nct
of incomc t¡x hcncfits. Scc discussion of Rcstructuring. tnrprirmcnt and Othcr Cocrs in Norc I ¡nd Disconrinucd
Opcrations ¡nd Asscrs Hcld For Sulc in Notc 9 to thc Comprny's Consolidatcd Fin¡rncirl Sr¡tcn¡cnts inclurJcrt
clscrslrcrc in this Olfcring lrlct¡rorcndu¡n for funhcr infornr¡tion.rcgtrd¡ng thc inrJivirlu¡l courponcnrs oftlrc 1996
s¡ccirl ctrrrg.' ¡nrl ìtcuils rrr rhù 1997 :rriviry in thc Çtirhplny'il ieitruùuring accnrll.
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l.¿ar Etdcd D¿ccubtr 29, 1996 cotnparcd lo lh¿ l'¿ar Endcil Dcccmbcr 31, 1995

Jhc Company's opcr¡Íing ¡csulrs for t996 includc ¡hc cffcc¡s of a prc'ox spccial charge of 5337.6 millíon

r.cojcd in conjun4ion u.irh rhc implcnrcn6rion ol iß rciçucturin-c and gron'{h plrn announccd in Novcmbcr

1996, Approximarèly 20% of thc chirrgc rvrs for cash ilenrs prinraril¡' for scvcr¡ncc cosls and lc¡sc and otÌrcr

faciliry ciir cos¡s. Thc s¡rccirl ch:rrgc to ccrnlngs in 1996 is includcd in thc following catcgorics on thc

consolid¡ted st¡¡tcmcnl of opcntions:

Rcstructuring. itnprirmcnl tnd othùr cosls

Cos¡ of salcs

Scllin g. gcncrul on¿ o¿n,inirrrurir',:
Estimatcd loss fm¡u discr¡ntinucd op{ñtt¡onl.,.

Nct sctcs fronr continu¡nB opcrãtíons of S9S{,2 million for '199ó rcprcscns ¡ dccrc¡¡c of 5327 million. or
32?o,Írom 1995. Thc Conipmy'cs¡cricnccd ! los$ from continuin-c opcritions of 5196,7 míllion or SZJ? pcr

shcrc for 1996 rcrsus carnings fronr continuing oftr¡tions of Sl7.ó n¡illion or 5.45 pcr shirrc (dílutcd) io 1995

primrrify us a rcsult r¡frl¡c rcsrrucruring ¡¡criritiùr rliscussc¡J ¡¡hovc. Thc nùf loi's for 199ó rv¡s 5?28,1 nrillion, or
S2.?5 pcr shrrc. coniprrcd ro ncr crrrnings of 550,5 nrillion. or 50.61 ¡rcr slurc (tlilutr'rJ). for 1995. Excluding thc

impaêr ofspccirl ch:rr-cc ircurs for 1996.'clrnings frunr'continuing o¡rcrrtíons bcfore incornc l¡xcs dccrc¡scd from
360-6 million in lÐ5 to n loss of Sl19 nrillion in 1996.

Donrcstic srlcs rcprcscntcrt i,pprosirrurrcl¡'809r of tur¡¡l s¡lcs <¡f thc Company in 199ó ¡nd dccrcred
528,5 ¡nillion or 3.49{ fronr 199.5,'flris s¡rlcs dcclinc s¡"* drivcn hy lorver solcs ofoutdor¡rcook¡n-e products,
u lrich dcclincd ?.,'l9r :rntJ krwr.r .{:rlqs ol'nLtJdin_:¡ produuts ulticlr dcclincd 9,0?' front 1995. priurarily os ¡ result
of lorvcr dcuor:¡tivc hc<tding sulcr (divc¡tcrJ in Dç'çsnrhcr l9{ró). Dontc$l¡c salcs of appliitncc producs wcrc fl¡t
u'ith s:¡lcs.inqrc¡scs l'runr ncN Products luch ss tcgct;lblc Jlc¡nrcrj aôd lo;¡Jtcrorcns bcing offsct by rcduccd
pricing on hrc¡Ijn¡¡lcrs. Sulcs r¡l urhcr prrxjuct ùJrcltorics such rs hcaltlr ¡nd ¡rcrsonal c$rc Froducts rnd tinic.and
!c¡ì¡psnturc pruJucts (rJiuc5tcrl irr l.l¡¡rclr 19971 rscrc cithcr lì¡¡t or dcclincd *lightly fronr 1995 lcrcls,

lntcm;¡tion:rl .s¡lcs d..crcrsc.l S{.l rnilli¡x¡ or l..3* fronr lgg5 prinrarily ¡s a rcsull of lowc:'::!:s in L¡rín
Amcrica duc to politicul unrl,/or c*rrr¡¡rnic instahility ín ¡cvcral countric* sucl¡ ¡s Ecuudor, Pcru, Columbia ¡nd
Vcnc¿ucl:¡ (which suflcrct! ¡ hr¡livur dcvrlu¡tion in April 1996). r s¡lcs dcclinc of I lJÊ in C¡n¡do ss a rcsult of
lhc tLlnkruptcy fìlinr'l.of'thc Conrpanv'¡ th!.ô lrr-ccst C¿nsúiln custrìr¡rct offlsct b¡ ¡ 5,5.01 incrc¡sr'in s¡lcs in
lrlcxico ul ¡ rcsult ul x nxrlc rtrl¡lr ccr¡rrrrrri drrr¡rontrr!'nt in 19.9ó.

Thc Conrprn-v's gr(rss llr:rr$iil t+-r(f nr;l¡l!'. crclur.ling rrL ¡rnprcl ilf sf*ci:¡l chargcs, \:rs ]7.9* of s¡lcs in
199ó. dorvn lionr ?(t,{Í irr lWi. prirrrrrilr lrr'ni tlw undùr¡hsnrfrtion of hi$hct n¡¡rnufücturing cosls ¡nrl c.rccss

nr:rnulbcturing cuprcít¡'th:rt lrlrs I'ccn rr'lligncJ tirr 1997 anrl br'vond hl thr'Conrprny's r!'stn¡ctur¡nE lnd -cros'th
pl;rn cost rcrJuction'ir¡iti¡rtirc¡.

SG&À cxpcnscs, cxcluding tl¡c irnp:rct rrl s¡-..ci:rl chargcs rtcrcrihcrJ ¡Hrvc. wcrc 17.óf? of ¡¡lcs in 199ó

primrrily as ¡ rcsuh ofan infìcrcrJ c,rst structur!..t|¡rt h:¡¡ ttcn rc¡ii-uncd lb¡ t99? ¡nd bcJond. ln ¡drtition.¡ S13.0
million'founh qurncr 199(r nìcdi¡ $Jvcrtisin$ !'rnrfixigß snd t¡nc'lir¡rr' cxpcnrJiturcs fir m¡¡ltct tcsc¡¡ch. ncw

nãck¡ging. ¡nd ôthcr gro\r¡lr lìliro initi¡tirc* rrr¡ultcrl in highcr thuo non¡r¡¡t SG&/\ ipcnding in 1996. Also
includcd in 1996 SG&Â cos¡s r¡'crc S7.7 million of com¡æns.rtíon cxpcnsc rcsultlng frorn rrslrictcd stocf ¡ìi¡rdr
nt¡dc in conncclion u'irh tlrc cnrplo¡'rricnt of ¡ ncs¡ scnior nrinrgcmen¡ tc¡rn.

tntcrcsl cxpcnrc ft¡r'199(¡ incrc¡r*rl fron¡ St).{ nrillir'¡n in. 1995 ¡o S13.6 mitliqn ¡r ! rcrul¡ of lnc¡crscd
inrlcbtcdncs of thc Comp;rny f<r ¡r,orking cin¡t¡¡l fcqu¡rcrncnts a¡xJ non-rçcuning clpitalir.crl íntc¡cst ia lg95
rcl¡tcd lo ll¡c consrrurtion of rhc H¡rrricshurg. Àlissíssippi manpfccturing.anrt distribution lcntc¿

Thc cffcctivc incornc t¡¡¡ r¡¡tc for 1996 rlccrc¡¡xrl ! ¡rcrcentrgc points fronr 1995 ¡o 35.0% as ¡ rcsuh of
ccrtuin fore-ign ¡nrl st¡tc opcr¡rti¡rg lr.rrscs for whidr no tsx bcncfits rvcrc rccordcd rnd tlrc nqn.dcdustihility of
cotttpcns;lion cx¡xnsc rcl:rlCrJ ¡rt.rcstriclcú itttil nr¡.¡id¡,
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The Company's discontinued furniture opcñ¡tions had rcvcnucs oî 5727.5 million in 1996. up 22.6% kom
St85,6 million in t995. This rcvenuc growth wæ rhc rcsuh of thc acquisition of thc Samsonilco furniturc

busincss in Novcmbcr 1995. Excluding the impact of rhir acquisition, furniturc busincs¡ salcs dcclined 2.lgc,

Eernings from rhc disconrinucd furniturc o¡lcraìions. né¡ of uics, dcclined from 512.9 million in 1995 to

S,8 million in 1996 primarily as o rcsuh of lowcr gross margins from rcduccd pricing. undcmhsorption of hi-ehcr

mrnufcauring costs ¡nd highcr rau' m¡tcrial cos(s. ln addition, SG&A coss incrcascd duc lo thc inclusion of tlr
S¡mioni¡co fumitu¡c busincss highcr dinribution and w¡rchou¡ing coss. p¡nicu¡¡rly s'ith rcsin furniturc
producs and higher h¡d dcbt cxpctLtcs.

Forcign Opcrations

During 199? ¡rpprqxinr:tcly 90% of rhc Compuny's busii¡css was conductcd in U.S. rloll:¡rs (inclurling both

dor¡lcsric s¡lc:i U,S. rJr¡ll¡r rJcnomin¡tcd.cxport salcs pririraiily ¡o ccrt¡¡n l¡lin Amcric¡n nt¡r*+u. Âsi¡n s¡rlss

rnd thc nrirjoriry of Eur,r¡--ín s¡lcs). Thc Compony's crfrosurc ¡o m¡rkct risk from chrngcs in firrcign curcnr.,v
nntJ inrcrcsr rrris ¡J gc¡!.rul|-v insignificunt- 1l¡q Conrpany'¡ non-U.S. doll:¡r dcnonrinillcrJ ¡¡lcs sc nr¡dc
principully by subsidiurics in l.fcriso, Vcnczucl¡ and Ç¡n¡ih. Vcnczucl¡ is c<¡¡¡irJcretJ a h¡lcrinllutionury
cconorn). for accounring purf,uscs fór t995, 1996 ¡nr! 1997 ¡nd Mcrico ¡cvclcd to hypcrintlotionary rtatus for
àccòünring purposcJ in 1997; thcrcfirrc. tr¡nsl:¡tíon udjustments rcl¡tcd to Vcnczuclrn ¡nil Mcricun nct rnu¡tur¡rt'
&\scts ¡rc i¡¡cludcrj ïs ¡r crlnrponcnt of nct clrnings, Such t¡unsl¡¡tíon adjurtmcnts wcrc not mi¡tr'r¡rt to t99.1. 1996

inrJ 199? op!'trting r!'iqlts.

On a lirnircd hasis. tlr,,: Cirrupuny rctcctìvcty uxs dcriv¡tivcs (forcign cxctrnn-tc (rpliun ¡r¡rd' tirnvunl
con¡ßct$) r(, ¡ri¡lnrgc lbrcign cxchungc c¡posurc)- ¡h;¡t ¡risc in ¡lrc norm¡l coursc of husincss. Nu tlcriv¡¡tivc
conln¡lls ufù ùr¡t!.fùJ into lirr tftrdin-u or spccululivc purposci. Tltc usc of ttcriv¡livcs rjirl nr:t lr¡¡vc a ¡r¡utcri¡t
inrn¡rct ori tlrc. Crnrr¡rarry's liurrci:rl rcsults in 1995, 1996 and 1997, Scc N¡rtc .l lu thc Ctrrnpanr"r consolid¡rtcrl
finunsial stirtcnrcnts.

l,ir.¡uirt;,¡' and Cupitul Rrs<¡u rcl"t
' 

As ol' Dccc'lttlwr lll, lyrl, tltc Crrntpmt h:uj r;¡rsh lnd c¡sh cquivrlent* of 5.51.d ntilliol ¡rnü rrt¡rl rlclrt uf
Si95.3¡rìiUirr¡ì,Crslru'ctlino¡rcnrtingucriviriô:rduring 199?wlsSs.3nrillioirconr¡urr'droslJ.jrnilhirn¡rruvitlçrlh.r'
oficñrt inr xcl¡t¡tiùs ín l9'J(r. l'his rlccrcnsc is ¡rinr:rril¡. ¡trrihút¡hlc ro ¡n incrcasc in curnings hcfi¡rc non-cirsh chnrgr.r
in l99Tairdtfrcutili¿:r(irrnof t:rrh.'ncfitsgcucr.rtcdfronrthcin¡plcnrçntrtionof thcConrþirny'src:.rructurihg¡lln.
ofllscl h;- ltí!:hcr ncc¡¡un¡s rcc!'ruhl!. rluc lrr insrc¡Lscd s¡lcs ir¡ 1997 ¡¡nd ccfrio sr.:rsun:rl tl:rling tcnu$, htcrcilsùl
irttcnh¡rv L'r'slr in l99.7 ncùülsrrr trr ¡;¡¡¡¡t,,n cnn¡inucd Jnt¡ciFitùrJ salcr- giorvth anrJ thr. Conrþn¡"s i¡¡iri¡¡tir.rs ¡o
¡rnfrrovc cuslrnrrcf scrrícc lÈr'cls ¡¡nd 199? cr*r cxpcndirurcs rrauircrJ to inrplcnrcnt thu rc$lructuring pl:rn, ln ¡rrlJirion,
c¡rslt usc¡J in opcr:rtirrg ¡rctivi¡ics rcflcc¡s 5-f9 ¡nillion ofpreecds from thc s¡lc oflradc rccr¡unrs rrrcival¡L. un<l:rtl*-
Cottt¡un¡"s.rr'rolsing tnrdc ¡rccrrunw rr'ccisahlc sccuritir.:rtion pro8rJ¡n cnlctcd into in Dcccrtrl^*r l997,rr nrorc l'ullv
.J\'ssr;l^-d ¡n N..rnc J lo tlrc Crrrrrpunr's cunsolid¡tcd linrnsirl s¡¡tcnrsnts,

. Cupitel spcntlinl: tr¡t¡rlcrJ S5li.J nrillion in 1997 ¡nd was prhurrily firr ncrr¡ prrxlucts. cu$t r(.duqtio¡ srx
c;tprtcitv csp:tnriion irriti¡rtircs. Crpir;rl s¡rcnrJing in.l99(r w¡rs 5?5,3 lnillion (inclurling St{..5 rr¡illkrr¡ r\.ht!.d tu ll*
tliscootinucd lurni¡urt' rrpl'rJtiensl ¡nrj q'¡s prirnarily uttribu¡¡blc to ncw pruJuct dcscloprucnt, cosl r!.duct¡ru

,ir¡itirtirr:s:rnú.:r.S5.0 ntillion wlrcf¡ousc cxp:rnsirrn financcd rvith u c:rpit:rl lcpsc..Clpitul ,spcnr.liug in l$5
rr:lìcstcd rpprurirnltcl.r S59,{ rr¡illion ¡¡ssoç'iltctl s.itlr lhc H¡tticsburg flcility. S3?,4 u¡illiolr rcl¡rrcd to lrcs
¡rrxJuct rJctckrprn!'rt und 5.10.S nrillion ¡¡ttiihut¿blc ¡o lhc discontinuc¡J furniturc busincss, Thc rcnr:rining lÐ5
crpitll spcnrlin-t ttirs rr'l¡rtÈd to cost rcrJuc¡ion prrrjccts. productivity initi¡tivès ¡nd cnrironlrrcnlill coruplisncc
inclurlin-r: Sl{..1 rrrillion for a porsdcr co:tt painl systcrrr for Out{rior Cooking producrs. Tlrc Cornpnny ¡tnt¡cip¡¡rcJ
l99ll cupitul ìrpcnding to ek iþprerirnlcty f9f' of srlc:i arxJ primúrily rcl¡rcd to ncrs product inrnxluc¡ions.
tnp:rcity adrtiiions anrJ ccn¡in fucilir¡. rnrionrliz¡tion iniri¡rivcs,

Crrh prorirJçd hy investing ¡úiririqs ¡lio rcfllcts Sg l..0.miilkrq in procccds fron¡ srlcs ol bu¡inr.sr:c.s. ¡tssc¡s
rnd prorluit cdtcgr)rics tJctcrqincrl kr hc non.s(rc.¡o rlr Compsny's ongbing.o¡ænrions in conjùicrion rvith llr
199(r rcstructúring ¡ilan. Grsh.uscd in inrr.sling lcr¡vitiçs tor 1995 includes thc purch¡sc of ¡ nod¡on ùf ¡lN
Conrpany's furniturc busincss. rvhich wos subscqucnrly divcs¡crl in full in March 1997.

Caslr ¡rrovirlcrl by fin;ucing aq1¡vit¡cs lor¡lcd,tl6.4 million in 1997 ¡nd rcflqcts nct hororvings of
S-t.(l uillion und('r tl¡c Cotttpuny"s ¡c¡rrlrin,r crc<tir ficility. Sl3.f'nrillion of dcþt rcprynrcnts rr.lu¡ci to ¡l¡r
dirr:stt'rJ t'urnitilrc r.¡-rlthrns ¡nJ othcr ¡s*r.r¡.:.olrj inJ 516:6 ¡¡r¡llion in c¡¡sh procr.crtr frou¡ thc c¡r:rr,isr. of st¡rl
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opr¡ons, subs¡¡ntielly all by formcr employecs ofthe Companj. ln 1996. cash providcd by linancing acriv¡l¡Ês of
$45.3 million wæ primuily from iocrcàscd rcvolving crcdil feciliry borrowings to sup¡rot workin! capiul and
capiol spcnding rcquircmens, Stl.5 million in ncw issuanccs oflong-tcrm dcb¡ and iq.6 míllion in iro...Ji
from rhc salc'of ucasury sh¿¡es to ee¡låin exccul¡vcs oÍ thc Company. In July 1997. thc eomprny rcduccd rhc
¡mount of av¡ílablc 5o¡swings undcr iu Scptcmbcr 1996 unsccurcd fi"c yea¡ rcrolving crcdit facility frorn
5500 ¡nillion ¡o tã0 millíon.

Thc'Company is I party to v¡riou¡ environmcnt¡l procccdings, subrtantirlly all ¡clrtcd to prcviously
diyestcd opntions' In conncctío¡ with thc Company's restnourlng plan r comprclrcnsivc icvicw of
cnvironmcntal cxPosurcs was undert¡kcn- and thê Compny eecclc¡a¡cd is srrarcgy ior ¡hc rcsolutíon ¡nd
¡cltlcntcna of ccir¡in cnvironmcn¡¡t claim¡. This rcvicw a¡id change in srrurcly rcsulrcd in addi¡íon¡t
cnvirorimcn¡al rescn'cs bcing rccodcd in 199ó ¡¡ morc'fully dcsc¡ibcd in Nolc l2 ¡o-íhc consolid¡¡cd tìn¡nci¡l
sli¡tcnlcnlt' ln managcmcnt's opinion, ¡hc ultlmrtc æsolution of thcse environmcnbl mõttcnr rvill not h¡vc ¡
matc¡i¡l advcr¡c cffcc¡ upon thc Comp¡ny's financi¿l condition.

On trl¡¡ch 2, I 998, rhc Company announerd thc signing ofdcfinirivc rgrcdmenu ro acquire Colcman, Sígnrturc
Brands ¡nd Firsl Alcrt wÌ¡ich a¡c subjcct to v¡¡¡îou¡ cu¡rom¡ry condirions including rclu6tory 

"ppro*ir. 
nl

Comprny's:bility to qomplctc thé Acquisitions. which is cxScd in rhe carly rdig oi irra; is cLnring.nr on
.acquisilion dcbt issuanccs' In conncction w¡ù lhc Acquisitions.ìhc Compiny plans rõ rcfinancc cxisring in¿.Ut¿n si
of thc æ.quircd comprnics-al wclt as ¡lt or substlntirlly all of its cxisting long.rcnir dr.bu ¡.¡. Corpi.ny .r¡*.r, io
linanct thc cash Pofion of rhs Acquiritions and ¡ll dcb¡ rcfinrncings through a cornbinrüon of thc ilini nLn.ing
and thc Offcring' Fq ¡ddi¡ion¡l infom¡l¡on n:g¡rd¡ng thc Acquisitions. scc No¡c t¡l ¡o lhc Comfr¡ny.s Çonsolido¡cã
Finrnci¡l sr¡rcmcnrs of rhc company iricludcd clscwhcrc in ¡his offc¡ing lrtsmorandunr.. . ..

' Tlrc Cornpsny bclicvcs l¡¡ sasl¡ tlos' from opcrotions, cxistíng crsh ¡nd r.¡sh cquivalcnt b¡l¡nccs. ir¡
rc-cciruhlc sccuritiz¡rion progrôm. rogcrhcr.wírh erpccted ¡vail¡blc bonorvings undcr rhc rcrolving crcOir ponioi
ol thc Nerv crcdir rucility..- lll hc sufficicnt ro suppon *orÈin! capiial nccrJi. capirrl s¡ænding. ¿it r ,.r"i." iiJ
lcquisition rcl¡tcrj cash rcquircrncnrS foi thc forcscc¡blc fulurc, .. .

Tlrc Comprny is cuircntly <tiscussin-r¡ ¡hc lÈn¡ts of ¡hc Ncw Crcdit Fauility, Scc '.Risk F¡c¡ors-Ncw Crcrjit
Facility tíor Ycr Con¡nriu':d" and'.Dcsiriprion of O¡hcr.lndcbrcdncss-NcJr. Crcdir,Far:ility...

l(or Âccounting Strntlurds

- Scc- l(otc I ro thc Conrp;rny's consolidotcrt fin¡ncisl g¡(cmcnß for a discussion of Srrrcntcnl of Fin¡nsi¡¡l
Âcctrunting Stsndlrds ("sl'^s") No 130. Rcpoaíug Conprchensivc Inconc t¡d sFÀs No. lll. Disclornrcs
uhrmt Scyru<uts ol-un Ftutryrìsc ani Ralu¡cd htfomntìur, hritl¡ of nhirh ¡lr!. ¡cqu¡rdd to bc ErloptcrJ ft¡r fiscul
¡r:ars bcginning ¡fte'r Dlcc¡nhcr 15. 199?. Thc odoption of rhcsc srcnd¡rds *'¡il not imprct thc Conrprny.s
consolírl:¡¡r'rJ rcs'ults of opcrutions. lìn¡nci¡l ¡osition, ór cosh flows.

ì'crr 2,üì0

J]rc Conrprny h:¡-s rsscsscd ¡nd continucs to esscrç thc impaci of ¡hc Year 1000 lssuc on its opcrations,
including lhc dcvcloprrrcnt and im¡lcnrcntotion of projccr plans snd cos¡ cslím¡(cs t quit d.ro'.ori-lü
inlorm¡tion s¡-srcnrs infnsrrucrurc yc¡¡ 3000 conrplianr. A¡sed on cxi¡¡ing jnformr¡ion. the'Conrpany tælicvcs
thut rntiuiparcd s¡rcnrling ncl.css¡er to hcson¡c yc¡r 2000 compliur u,iil no¡ lur.r. ¡ m¡tcri¡l cffcct on ¡hcl'inrncirl.¡rsirion. cu.sh fìons or çsu[s of rr¡rcrrtions of thc Company. nor iyill thc l]ca¡ 2000 issucs causc on¡,
nT¡tcri¡l ¡rlscr¡c cflcct on llrc fu¡uæ hurincsr o¡rcntion¡ of lhc io.pony.

Subscrtucnl Events

For ¡ rJíscussion of thc Ac.quisitioq 
ln-d tle ncw thrcc ycar cmploymcnt conrr¡crs betwcen the Company

ùntj c¡ch of I'lr. Dunlup. lrlr. Kcrsh ¡nd À'tr. Flnnin. scc Ñorc l¿ io rlt" Corprn¡.'s Consolid¡rcd Fin¡n"i¡t
Sr:rrcrn*n¡s includcrt clscrvhcrc in tttis Offcring Àlcmor¡ndum,
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BUSINESS

Gcn¿r¡l

The Company is a lcading dcsigncr. manufàcturcr and m¡rkctcr of bnndcd consumer producs. The
Company's primary business is ¡he m¡nufacturc. mlrkcting ¡nd distribu¡ion of durable houschotd consumct
products ¡hrough mass mc¡chandi¡crs. home ccn¡crj and othc¡ chanoels (such as ltat-Ma¡t. Kmart and Homc
Dcpor) in ¡he Uni¡cd Statcs and ¡ntcrn¡tíonally. Thc Company ¡l¡o sclls is prqducu to commcrcial cnd usc¡s
sucli as ho¡cls and o¡hcr instituiions. Sunbcam prodùca cnjoy r tong.standíng rcpurarion for quality. rnd r
rnsjority of the Company'¡ s¡lcs are from products whích hold thç irumbcr ooc or two m¡rkct sh¡¡c in thcir.
rcspcct¡v¿ prodrjct catcgorics. In 1997. thc Com¡rrny's ncl s[lcs wcic a'pprorimarcly $1.168 million,

Thc Comprny's fiw poduct catcgorics rrc: (l) Aipliançcs (4ixcrr, blendcrs, food src¡mers. brc¡d matcn,
ricc cootcrs. coffc? makcrs. ¡otstcrs. i¡ons rnrl garmcnt stc¡mcrs)t (2) Heakh ¡t Homc (vaporizers, humidihcn.
air clcancrs. watcr fltcrs. massagcrs rnd scalc¡)¡ {3) Personal C¡rc rnd Comfon (shorrrr mâJssgcrr, halr clippcrs
¡nd ¡rimmcis, clcctric *'orming bldnkcs); (4) Ourdoor Cooking (ctccrric. gas tnd chlrcoal gri1s md ;r¡ll
ascess.orics): end (5) Away From Homc. (clippca and rclatcd products for profcrsional bcauty. b¡rücr lnd
vetcrin¡¡ian u¡dè and sales of produdtr ¡o coinmcrci¡l ¡nil ins¡itutíon¿l ch¡nnèls), Thc tn¡crnarion¡l Group is
responsible for salc¡ (primarily of small oppliancc. pcrsonal carc, grills and comfon producrs. profcssional
ctippcrs and rclated producs) in sll counlrics orhcr ¡h¡n rhc Un¡tcd S¡atcs,

Thc Comprny was ärganizcd in t989,(as Sunbc¡m.Ostcr Company. Inc.) rnd in Scprcmbcr 1990. Sunbcem
acquircd thc as)-cts and ¡¡sumcd ccr¡¡in li¡bili¡ic¡, throu.ghl reorganiza¡ion.ofAllcghcny tntc¡n¡tíonal. tnc. (thc
"Prcdcccssor"). ln August 1 992. thc Conrpany complcicd 

'o 
public oflcring of 20ìood.00o sharcs of ils common

stock. In May 1995. thc Cornpcny ch:rngcd is n¡mc from SunbcanrOs¡cr Company. tnc. ¡o Sunbc¡m
Corpo¡a¡íon.

_ Thc Company hu I manugcmcnt tcam with cxtcnsivc consumcr produas cxpcriencc.and provcn cxpcnise
' in cost containmcnt and opcrotionll improvcmcnt. On Fcbrulþ 20, 199S. cach..oF ihc Comprn¡;s Chai::::en and
Chícf Exccutivc Officcr, lrlr. Dunlap: thc Visc Chrir.in¡n ¡nd Chicf Fin¡nci¡l Offìccr. Mi. Kcrsh¡ snd lhc
Exccutivc Vice Prcsidcnt. Gcncr¡l Counscl and Secrctary. Àlr. Fannin. signcd ncw thrcc ycar cmploymcnt
conrrscts wirlr rhe Conrpan.v n'lrich includc suhsranti¡l cquity-buicrl cornpcns:riion. scc ..lvlanagcmcnt-Ncu.
Employmcnt Contraclr."

Rcstructuring and Grortth Plan

tn thc Fall of 1996. undct ncwly clcctcd'Chcirnun, Atbcn J. Dunl¡Þ, thc Company announccd a major
rcstruc(ur¡ng and gro*th plrn. T}c rcrlructuriog ¡ronion of thc plan was cornplcrcd rJuring 1997. rcsuhing íi a
significrnt rqduction in cnrplorcr's, fucilitics :rnrJ costs. ¡ll of *.hich is lnticìparcd ro g"i.rar" approxirñarcl.r.
5225 nriltion in ¡nnu;rl satingr l'ur tltc Ctrrupun¡', As ¡ p¡rrl ef thc. rcstruqtur¡ng pluo, ttrc Conrp:rny rJivcstcrt iù
non'cQrc busincss ¡nd ¡sscts. inuluding furniturc, timc unrJ tcmpcr¡turc. dçcorlttv; bcdrling. gns.ir.ui"n and togs.
counsclo¡G an<J Bor-ce sc¡lc busincss rnd thc compcny's Birldcford. lrluinc ¡cxtilc mill]

Thc Comp:ny's rcJ¡rucruring plun inclurtcd thc closurc of lE f¡stt ¡ics. ¡lJ rç¡rchousus and 5 hcadgu¡ñcfs.
rcsirlting in'lhc cónsdfidsiion ol i¡ll coryorati offiics irrro a singtc hcadquaners-officc.loc¡¡cd'in Dclrry: Bcach.
Florida and an opcr¡l¡ons. f¿cilit.v ¡t í1r Hurricrbgrg. Mississippi manufacruring ¡nd disr¡iburion faciiiry. Thc
numbc¡ of manufacruring frcilirics has bccn rcituccd.from lwinry-sir ro cighr ¡four in thc US and four
intcrnational). Scc "-Propcnics" bclow.

. . .ñ. C.olna1f t-ras ¡lso consotid¡tcrJ, rll purclrasing funcrions. subsontially ¡cducc¡J thc numbcr of stock
kccpin¡ unis. mainrlincd by thc Conrpany an<l outsor¡rccd ccnain cdminis¡r¡¡ivdnr¡nufuc¡uring und disrribution
act¡vit¡cs,

is for rcvcnucs to doubtc. rcaching 52 billion þy t9.99. wirh o¡rcnting'mrrgins impoviqg ¡o 20% of s¡lc¡. Thi¡
rcvcnuc growth is anticipated to bc derircd, in largc prn, by rhc dcvcl'opmgir of ncw inno-ri¡t¡". prøu.r, ,iart,.
glob¡liz¡tion of thc compuy' Domcstic¡lly, thetoal isro inrroducc si lcasr 30 ncw prJui,, crch ycaç duiing
199-7..the Comprny introduccd 3-5 ncw domcstic froduos ¡nd 5.1 ncw..intcrnarionrl pioducrs, tn irs lorcm¡rion¡l
busincss' lhc company hes a gorl to kiþle inrcrnarioncl ¡ifcs ro sooo ii¡r¡o" ty ìçsg, Duríng 1997, ¡hc
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Coni¡i.rny cntcrcd into 25 new intcmational distributiodlicensc agrecnænts- Thc Gompany hæ also idcntifÌcd
nc* ih¡noets of distribution ¡s addition¿l salcs growth opponunitics. inclu{ing.commcrci¡l orgahizations and
"<Jircct to ¡hc consumer" ch¡nncls such as catalogs. ¡hc ln¡ernct and Sunbcam9 factory outlct ¡torcs. Thc
forcgoíng sont¡iôs cclrin fonrrrd'lookíng ttl¡emcn¡s th¡t inrolvc risk and unccnâioa¡cs, gcc "Forward-
Looiing-srarcmcn¡J" ond "Risk F¡c¡or¡': for crutionuy rcm¡¡ks concirning thcsc stlrcmcnF.

Borh lnrcrnational cxp¡nsion ¡nd ncw produa intro<tuctions u.ill bc supponcd by a significant invcsrmcnt in
r major ncu'rdvcrtising progñm lh¡t is gcarcd to strcngthcn thc Sunbc¡mo, OstcP lnd Gritlmastcro bnnd¡ in
thc mrrkctplacc.

Products

Thc Conrprny's corc product catcgorics ¡rc ¡s fr¡llows:

Apptíancct

Small lYirchcn rppllanccs including Mix¡n¡stcrQ 5t¡nd mircr¡, h¡nd mircrs. OstcrizeP blcndcrs. food
Proccssors. ricc cookc¡s. food stc¡mcrs. loôslcrsr'crn o¡rncrr. coffce makcrs, bæad mikcrs. wafllc makc¡s. ic¿
crcam m¡kcrs. frying plns. dccp frycrs end culinary acgcsso¡ics. arc rcld primrrill under the Sunbc¡m9'¡nd
OstcP brand n¡mcs. The Company holds the ¡umbcr onc or rwo markci ¡nsiríons ii blcn<Jc¡s,; mi¡c¡¡ and brc¡d
mrkcn'-Tl¡q A¡pliancc c¡tcgory slso cncompasses t¡rmcn( carc appliuccs consisrin_c of irons à¡d steåmcrs.
Srlcs of-applianccs cccounlcd for approxintrtcly 323'ol'rhc Conrprny's domcstic n.räl*s in.t9g7,

llcatth a¡ llon¡c

Thc Cornprny mi¡rkfls its honrc hc:¡ltl¡ producrs undcr thc Sunbcunron¡n¡c and tlrc tradcmu¡k Hc¡lth åt
Honrc6" Thcsc products includc hesting patls. blth scalcs. hk¡o<t prcs;urr: anrl 

",¡r.r 
¡ri"r,¡,-r"ñäi"i

instrunlcnts' nri¡JsJgcrs, vrporiz.crs. hunridificrs nnrt dcntol crrc products, This pnr<Juct catcgory also includc¡ thl
rcccnlly intro.luccrl AllcrgySmrrt'' uir dclcctor ¡¡nd air clc¡ncr an¡J rhc Frcshsourcc'. po*ci w-atci f¡hcr. Salcsái
Itc¡l¡h ccrc prurJucrs nccountcd.for.upprorirnlrc¡i lOtf. oÍ thc Crrrrr¡sn¡.:s rlor¡¡csric i..¡ s"ics ¡n ISSZ.

' l'crsrrral Curc aty.¡ çnrt¡rr,
Thc Corrlpany's Pcrson:rl C¡rc ¡¡nrJ Cornfon products inclu<Jc g h¡o¡d linc r¡f cl¡:crriq blunkcts. cpmfoncrs

rnrJ CurJrJl."UpÚ hcltctj ¡hrorvs, slxts'çr ¡¡¡¡¡5sgcts, untl hair clippcn ;¡nrj l¡ir¡¡nrcn for;¡nint¡¡ls on¡J hum¡ns which
arc solcJ tltrrrugh rcßil r'hunnr'ls. Tltc Corrtpun-v.holils thr'numhrr on!'orlrkct ptxition in clccrris bl:¡nkcts. hcctcd
thross ¡nrl rctail.h:rir clippcrs. Srlcs uf Pcrson:Ílirc ¡nd Conrfort prulucts ¡i.sountcJ rur u¡pr.riin¡¡r"ty-tUø o?
tlrc Conrpan¡"s donrcsric nct silcs in 1997,

Ou¡¿hnr Cnukfug

. Sunhcun¡ is n lcar.lirrg sup¡licr rrf uutrJurr b¡rbccuù grilis. Suntrr.:rrrr lur tlrr. lcading ¡rrrrlicr sh;¡fg position in
thu' uus ,r:rill inr-lustr¡'. B:rrbccuc -crills consist of propirnc. nrlor.rl gus. r'locr¡ic ¡ntJ ch:¡r,:i¡l n¡o<Jcls solj primarily
unúcr rlrr'sunhcrrrr! ¡¡n¡J c¡illrrr:tstr'¡! hr:¡nrj nc¡llcs. Srlcs of'urrJrxlr crxrking ¡raxJucts ¡rt'ounlcd for
rp¡rosirnrtcl,r' JJÍì uf tl¡r'C(rntpâny'J donrcstic nct s:rlc¡ in t99?.

Avttt Jiom llonrc

TIrc Conlprn¡'rnrrkcts ¡ tinc of ¡rofcssionrl hrrhcr. trc:ruty anrJ rnimsl cquipnrcnr. including thc clcstric andh:ttcry clip¡**rs. rcpl:tcctttcnl hl¡rjc¡ rnrj othcr groonring acccssuriçr sr¡ltj ¡o ir¡rl¡ conrcnt¡o;sl ¡ct¡ilcrs ¡nd
throueh profcssion:¡l rlistributors. ln arJtJiricin. thc Conrprru is cr¡rnding rhc ¡r¡¡kct of irs appçrnicl.:;;;;
Pcrsonal C¡rc_-and Corr¡fort products to institution¡l ¡nd comnrcrci¡i chbnncls. S¡lcs <¡i Awly fror¡ Höme
products rjcs;rihcd llxrvl' ¡sc¡¡u¡¡.4 foi a¡proiimrtcly 6* oÍ rhr. Cunrpuny's.rlo¡ncsii,: nca $slcs in 199?.

lntcnwtitutul

. 
Thc Comprny m¡rkcrs a varicry of pro<JucF (pr¡mâr¡ly rmåll kirchcn apptianccs. pcrsonal Crrc and Comfon

products. grills' profcssir.rnal clippcrs and.rclrtcd products) ourritlc r¡r'Us.,\tn¡lc thu. Comprny sclls r¡¡ny of thc
srmc products dÚr¡crtic¡ll) ¡nd ìn¡crn¡tion¿lly, ít also rclls produgs rJcsigncd spccifìcully ro appcal to-forcign
¡n;¡rkc¡s. Thc Conr¡un¡'. through its forcign suhsidirrics. hss nrcnufircruring focilirics ¡^ fr.r¡"0'jfi v.n.rlï",
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and s¡lca oflccs in Canada. ¡hc Unitcd Kingdom. Hong.Kong and Aust¡alia Thc Company's in¡crna¡ional
produc(s arc sourccd from ¡he Company's Unitcd Stucs. Mc¡ican or Vcnezuclan manufacturing op€n¡t¡ons or
from rcndors primarily loca¡cd in A¡i¡. lntcm¡¡ion¡l s¡lqs accountcd for lpproximatcly 2l7o oÍ thc Company's
to¡ol nc¡ s¡lcs in l997.

To datc. thc Comprny's ¡ctivitícs oulsidc thc Unitcd Sotc¡ hovc bccn prirnarily focuscd in Mcxico. l¡¡in
Amc¡ica ¡nd C¿nad¿. Thc Comprny cnjojs a slrong mirkct position in e numbcr of produo catcgorics in lrtia
Amcric¡. Thc Os¡cF bnnd h¿s rhc lclding markct sh¡rc in sm¡ll ¡ppli¡¡ccs in a numbcr of l¡tin Âmcrican
coqnr¡cs.

Thc Company's pcruting acquisítions of Colcmrn. Signlurc Brands ¡nd Firs¡ Àlcn arc ant¡c¡p¡¡cd to
providc ncw opponúnitics for intcrnation¡l crpaosion of thc Comprny'r rct¡;¡rics. Scc "Thc Acqr.risiti-ons."

CompetÍtivc Strc.ntths

'Sunbcam compctcs in ntrrlcts with stll.c¡trblishcrl Uni¡cd St¡tcs and forcign companics on (hc bas¡s of
various strengths, dcpcndiog on thé country, product crtcgory ¡od distribution ch¡inels. ihc Còmpany bclicvcs
that it is wcll-positioncd ¡o pursuc cootinucd grourh o.t ¡ rcsult of thèse conrpctitivc slrcngths, which includc thc
following:

Markct Lcadcr¡hip Thc nrsjority of Sunhc¡nr s¡lcs ¡rc from pru,lucrs in which thc Company hot<ls thc
numbcr onc or lq'o markct sltarc position, Tlrc Conrpuny hclícvc¡ ¡hrt this conrhin¡ticn of lcadin_e br¡nd-n¡mc
products ¡nd brcadth ofproducr offcríngs nt¡kcs Sunhc¡¡m ¡n ittr¡ctivc vcndor lu ¡ll rctailc¡s. nlrl¡culurly rhosc
who ¡rc consolidat¡n.c lhcir supplicrs.

Erand Name Rccognìtiut, Thc Sunbcon¡@ ¡nd Ostcro br¡¡nds turc hçcn houschokJ nuncs for tcncn¡t¡ons.
Thc Comprny bclícvcs that thcsc bnnrjs. tlông with its orhcr wcll-known sccondary br¡¡nd n¡mcs tuch ¡s
Mixmas¡cr9, Ostcrizcr-É ¡nd Grill¡n¡¡tcro, dr¿w customcrs into rctcil storçs spçcificnlly to purchæc prducfs
bcaring thcsc h¡and n:¡nrcs, Duriag 1997, thc Comprny sF:nr orcr 556 mitlion, or upproximirtcly 5% of irs 1997
nct s¡lcs. for odvcni¡ir" rnd s:rlcs pronrolion to supnnr, hrund rccognition.

Dístrihrti¡ut Â'¿lnur*. 'l'hc'Company hls onc of thc prcrnicr nrls.r nrcrch¿nl rJisrrihution nctworks Jcry¡ng
lar¡lr: national.rct¡ilc¡s'in.thc UnitctJ it¡tcs, Thc Conrpony ¡lso lr¡rs r¡ srrong ncrwork of *"ri"rlliir¡lã
distributors cntJ scn'icc or-c¡niz¡tions in Lrtin ¡{mcrica. Tlrc Conr¡any supfiorts ¡ts cuJtonrcn:' nccrJs with strong

. u'rrchousing ¡nd rJis¡ributioo ca¡uhilities, a hro:rd, higlr-quulit¡'product ponfolio. clccrrrlnic rlu6 Íntcrchungcand
just-in-tímc product dclivcn c'a¡rhilitics. ñc Cornpuny n¡urkcrs its pr<xJucLt rhrough vinually c*"ry c"tcgo¡y bf
rctailcr includin-c nt¡ss ntcrchrnd;scrs, s¡l¡log sl¡ou'nrrn¡i. u,nrchousç clubs. dcprnnrcnt slorcs. caroiogucs.
Complny-ownc(| oullL't slorcs nnrJ ¡xt su¡pl¡' rcurilcrs. rr u'cll ¡s in<tc¡r:nrJcnr disrrihi¡ron ud militaryJost
cxchungc outlcts.

Srroug Pttsition iu Contctli&ting Rcuiil Ent'ironutcrr. 'tl¡c cr¡nsolidarion ¡rcnrJ in thc rcrail inrtustry has
rcsultcd in thc cmcrgcncc. anrl glob:rl cxprnsion of largc nrass nrcrclt¡¡ndiscrs. Tl¡csc mcrchcndiscrs dcmand
finsncially strong, cfficicnt supphcrs who oflcr n hroarl r;rngc of innovotivc, qurrlir¡r proclucus. h¡¡vc,thc obilfty ro' nrcltc limcly shipmcnts 'in lrrgc volunrcs and-providc srrong cusron¡cr.'pronrorion¡rl nnd ucrc¡andising suppon.
Thc Coupany continucs to hcncfit I'ronr this trcn<t ¡¡nrJ hctiqvs ir h¡rs tl¡r: opporrunity to funhcr cipond
distribution wi(h ¡ nun¡hcr of ntajor rctailcrs whilc incrc:r.sing irs pcncrrarion nf ciisring accouàr¡. ln 1997,.¡hc
Comprny sold pro<tucts to vinually all of thc rop lfiJ U.S. rcr:rilcrs, including W¿l.M¿rr, Pricc Cosrco. Km¡rt.
Torgct Storcs. Honrc Dcput ¡n<t Scars.

Customcrs

Thc rapid growtl¡ of lrrgö nrrss mcrchandisc¡s ¿nd warchousc cluhs ¡nd chant* in customcr shonnint
psttcrns haYc contributcd to a iignificent conrclidatiqi-of rh.c U,S.. rcuÍl indusrry qid.fermurio¡ of ¿o'ri¡nai,i'muki'carcgory tcr¡iltrs. Sunhc¡m has positiòncd irscii ro rcs¡ronü ro,itc'ctrtt"ng;, oi.rt¡, cLirging,cuit
cnvironmcnt by..pursuing stratc-uic rclationships with'lurge. high.volumc.nrcrch¡ndislrs, Thc Comp¡ny m¡¡kcts
it-r ¡roducu rhtough vinurlly cvcry catcgor-y of ¡ctuilcr inciucling prrss mcrchandiscn. carjbg si'o*i*;t.
rv¡¡Ùhousç cluhs' dcplnmcnt ltorcs. h¡nJwarc storcr. c¡rt¡logucs. tclcvisir¡n shopp.ing ch¡nncts.. homc æntcrs.
rlrug rnd f,roçcry slorcs. rnrJ pór supply rct¡ilcm. ai t"cil rs inðcpcnrJcni iisrr¡t¡ur,rç 
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scrv¡c€s. The Company's largcst euslomcr, Wal.Man Storcs. Ioc., accountcd for appro¡¡malcly 2 t fû of rhc salcs

in t997.

Re¡¡ilcrs arc pursuing a numbcr ofsuategicg in thcir compctition ¡o delivcr rhc híghest-qua!ity, lowes&cosr
bnnd name froducB. A growing trcnd among rctailcrs is to purchasc on a "jusr-in.limc" ba¡is in o¡dcr to rcdqcc
inrcnrory cosl and incrcasc tclurßs on invctmcnt. This trcnd has rcquircd incrcascd *'orking capital invcs¡¡1cnu
for manufac¡urcrs and rcquircs manufacturcrs to morc closcly moniror consumcr buying pôltcrnt âJ ¡c¡a¡tcr5
shoncn úêir lcad timcs for ordcrs. Currcntly. mort Sunbc¡m products rold ro U5. rct¡ilcis ¡rc manufac¡urcd at
thc Company's own facilitici in Nonh Alncric¡. Howcvcr. onc olths Cpmp¡ny's golts for t998 i¡ ¡o ..rorio;;
approximatcly 5096 ofpars andlor producrs from ùhcrs, including lupþlicri ¡n Ar¡¡. ¡n odcrto rçducc côpilal
invcs¡ment in plants whilc growing s¡lc¡ volumc and to improvc opfaring mrr_qins. Thc'Comprny intcn¡$ to
contindc to supPorr its rctail panncrs' "just-in.timc" ínvcntory strarcgics through inr.csrmcns in. imong othcr
things, improvcd forccasting systcms. morc rcsponsivc manufacturiog rnd disrríhurion crprbilirics rnd clcctronic
communications' Curcntly. Sunbcam has approrimrtcly 90% of its U.S, cus¡omcr s¡lc¡ on clcc¡ronic d¡¡¡
intcrchangc (EDl) rystcms.

'The ¡mount of backlog orders ¡t any point in timc is not e signilicant facror in thc Company'r businc¡¡,.

Patcnts ¡nd Tr¡dem¡rks

Sunbcam br:licvcs rhat an intcgral parr of irs sr¡cntrh ir irs rbitiry ro capíralizc on rhc Su:rbc¿mo.¡nd
Ostcro ¡radcm¡rk¡ which arc rcgistcrcd in ¡hc Unitcd Sr¡¡rcs rnd ín'nunrcroui forcign,countricr. Widcly
recognizcd throughout Nonh Amcrica, Sou¡h and Ccntnl Amc¡ic¡ and Euro¡rc. rhcsc rcgisrèrcd uad.m¡rts,
alonS u'ith Ostcrir¡F, Mi¡masicP. Toast Logicg, Srcamm¿srcP..Osk¡ro. dritlma¡rcro-an¿ gt¡nicr w¡¡¡ a
Br¡ino bnnds arc'ítnponrnt ¡o lhc succcss of thc Comprny's producrs, Orhcr ímponrnt tradcmarks wi¡hin
Sunbc¡m includc Osrcr ÐcsigneP linc. Çuddlc.Upo ¡nd A5o.

Sunbc¡m holds numårous parcnts covcring a widc varicty of products, thc loss of any onc of which would
not hsve ¡ nr¡tcriul udvcrse cffcct on rhc Comp:ny's busincss takcn ar ¡ utroLi.

Employccs

Tlrc Company currcntly has rpproximatcly 3.300 full-tinrc <tonrcstic cnrplo¡ccs ¡nd 4.20O inrcrnarion¡l
cmploycc¡. Nonc of tl¡c Company's domcstic full-¡imc worlforcc has unioir rcpicrcnration, Sunbcam.h¡s h¡d no
m¡tcri¡ì l¡hor'rch¡tcd work rtopp¡gcs and. in thc opinion of msn¡gcmcnt. fcl¡rions with íu cmþloyccs srcgcnerall¡'gorxl. r ì -

Seasonalit¡'

on ¡ consolid¡¡crl b¡sis, sunbccm salcs do nor crhihir -::hs¡anri¿l scusonalir¡. Hos,cvqr. ¡àtcs ofoutrloor
cooking products rrc srrong in thc first half of thc yclr. *'hilc srlcs of applirrnccs.:i,J pcrson¿l Carc snd Comfon
products rrc slrongcsl in thc sccond h¡tf of thc ycar- tn addition, s¡les'of ¡n numbc¡ of Company.s producs,
including *'rrnting blankcu. vaporizcrs, humidilÌcn and.grills may bc inrprcrc,J ty unscasoriablc'wc¡thci
conditions. During 199?. tic Company initiotcd carty buy programs for highly scasonrl iroducrs such ¡s ¿ri1 and
warming hl:nkcrs in o¡dcr to morc lcvctize piomorion and.disrriburioa. aitíi.itic¡.

R¡w I\fatcrials

Thc rcu' n¡alcri¡ls uscd in thc monufacturc of thc Company's products r¡¿ rvritablc from numcrou5
supplicrs in quantirics sufficicnt ¡o mcct norm¡r rcquircmcnrs. Thc'comprny's primrry raw marcriors includc
aluminum. stccl. rcsin, coppcr, and comlglted c¡rdboa¡d for c¡rtons.

Environn¡ent¡l I\l¡ttcrs

. Thc.Comprny's of,crâtions. likc thosc of com¡urable busincsscs. arc subjco ¡o çctein fcdci¡¡. ¡r¡rc. losal
and foreign cnvironmcnl¡l law¡ ¡nd rcgulations in rddition to laws dnd rcgularions rcg¡rdíng tabcling and
packagin-c of fn¡ducts and thc s¡lc of products conts¡n¡ng ccn¡in cnvironmenrall/ scnsirivc n"ièr¡rt("E¡vironntcntrl Laws"). Thc Comprny bclicvcs ir i¡ in sub¡unrial compliancc rvirh ¡li EhvimnmcnÞl Laws
uhich ¡rc lpplicablc to its opcntions, Complilncc wirh Environmcnt¡i L¡ns involrc¡ ccn¡in continuint cosrsl
hos:cvçr' sush ctìsls of gngoing conipliancb h¡r'c no¡ rcsultcd. and arc nor anticiparcd to rcsuh, in ¡ m¡tc¡i¡l
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incrcasc in the Company's capitål Çxpcnd¡turçs or ¡o havc a matedal advcrsc cffcct on rhc Company's rcsul¡5 ol
opcrat¡ons. tinancial condi¡ion or compcdrivc pos¡r¡on.

ln addition to ongoing cnvironmcntal,complirncc at,¡B o[rcr¡tionr. thc Comprny also is activcly cngagcd in
cctiin cn\'ironmcntål r¿mÊdiaríon âct¡v¡l¡cr rclating primarily to divcstcd opcrat¡on¡. Ás of Dccc¡t¡bc¡ jl.-1997.
thc Conrpanj'h¡d bccn idcnrificd þ'.thc Unirrjd Soic¡ Éivironmcnøl Prorcct¡on Agcnçy ("EPA") or a silc
cnvironmqntal agcncy as o potcntirlly æsponsible p¡ny ("PRP") in conncclion u/irh sevcn (?) sircs subject to lhc
fcdcral Supcrfund l¡w and two (2) siies subjco to state Supcrfund laws companblc ¡o ¡hc fcdcral t¡w
(collcctivcly thc "Environmcntal Shes"), cxcluslvc of sitcs a¡ which ¡hc Company h¡s bccn dcsignatcd (or
cx¡rccts to bs dcsign¡fcd) as a dc minimis (lcsr rhan l9ü) paniciprnr"

. Tttc Supcrfund Act.. and rclatcd srelc cnvironmcnt¡l æmcdiation taws. gcncrally ruthor¡zc govcrnmcntsl
authoritici to rcmcdictc tt Su¡rcrfund sitc ond to ¡ssc¡s.thc cgc¡r ageinst thc PgPs or to ordcr PRps to ¡cmcdi¡rc
thc si¡c ¡¡ thcir cxpcnsc. Uability undcr ¡hc Su¡rcrfunrt Law is joint ind scvcr¡l ond ir impoccd ori ¡ trid b¡s¡s,
without rcgrrd to dcgrcc of ncgligcncc or culpobility. As ¡ ¡c¡ulL rhc Conipairy rccognizcs irs lcrponsibitiry ro
dctcrminc u'hcthcr othcr PRPs rt I Supcrfund sitc arc. finunci¡tty crpablc of poying thcír rcs¡rcrivç ¡h¡rc¡ oi ¡hc
ultimotc co¡t of rcmcdi¡tion of thc si¡c. Whcncvcr thc Compuy has dctcrmincd thir a panicular pRp is not
finrncially rcsponsiblc. i¡ h¡¡ assumcd for purpoics of cstablishing tcscrvc amounti.ihat'iuch PRPwill nor ¡ra¡:
its rcspcctirc sh¡rc of thc costs of rcmcdiatio¡, To minimizc thc Cornpany's potcnriil'liahiliry wirh rcspccr roihc
Envíronmcntrl SÍtcs, ¡hc Cornpcny h:rs rctivcly. p'r¡n¡cipatcd in.rtccri¡g comnriilccs ¡n<J othcr groti¡rs bl pltpr
cst¡blisltcd witlt rcspr'cl to such sitcs. Thc Company currcntly lr ongrgcd in ¡clivc icn¡cdiation ¡crivities at ninc
(9) sítcs, four (tt) of rvhiclr rrc ¡ntong iln Environn¡cni¡¡l Sitcs rcfcrrcd lo ¡rbovc. and fivc (.i) of which lr¡¡vc nol
bccn <tcr-ignarcd a* Supcrfund sircs under fcrJcr¡l or s¡¡tc l¡u,,

ln adrlition, thc Conrprny ís cn-ergctt in cnvironnrcntul åmr.rJi¡tion ¡ctiv¡t¡cs at a si¡c toca¡cd in Ncwburgh
Hcights. Ohio. whcrc r suh.ridiary fornrcrly conrJuc¡cr! opcntions, Tlrc Cornpany h¡s bccn retívely coo¡rcnrìig
wirh thc Unitcd St¿tcs Nuclc¡r Rc¡"|¡¡ory Comrnissiôn onrj starc rcguliioiy áurhorirics in acvcloping anã
inrplcrncntin,r: c plun fur rc¡¡rcrJiution oftl¡is sitc: rvhicl¡ rcmcrlirrion is unricipatcd ro bc suhsr¡ntially conilcrcd
in l99li.

Thc Contprny's tjosls firr cnvironnrcnt¡l rcn¡qdiutitrn actirirics h¡¡r.c not h¡rj a mrtcrial ¡tttcr.rc cflcct on thc
Coinpcny's rcsulls ol'opcrutions. linrncíal conrJitir¡ns ót com¡rririvc ¡rosition- Thc Conrpun¡, h¡s csr¡bt¡shj
rcscrvcs to çovc? lhu lnticiplrrcd pmh:rblc costs olrcrncdi:¡tion. h¡rscd upon pcriulic ¡evicw of¡ll sìrcs fr¡r wl¡ich
tltc Cunrprn¡'lus' rtr'tttuy lBvc, rc¡nr'rJi:¡tion rcsponsihilir¡'. As r¡[ Dcctnlbcr 28. lg9?, thc onrounl of such
rcs€rrcs u.¡s ¡frpr¡¡xir¡r¡rclv firur ¡^-rccnt (4*) of tlrc Conrprny,s trx¡¡l li¡bilirics rs sc¡ forth in ¡hc consolí<l¡rcd
fin¡ncial slalcnlcnls. Such cnvÍron¡¡rcnt¡l rcscn'cs do not antici¡;rtc irny offscts for porcnti:rl in$urancc rccorcrics
fr<xn ccrluin of tltr' Crtrnp:ttrv'¡- li;rhilitv insuruncc surricrs. $hich .tlrc C<rnpany continucs ¡o pursuc,

Envi¡onrtlcnt¡rl l-arvs, rnd ¡lic facr tlr¡¡ joinr und scscral lirbiiiry.wirh thr: ri_chr of conrrihutíon ¡s fro$s¡hl!. ttfç'dcr¡l ¡¡nd s(;rlc.SuFirfund sitcs, tl¡c Courp:rny's ulrinr¡tc fururc liubiliry wirh rcspcc¡ to sítcs.¡l which
rc¡¡tcrJiutitln h:ls nrrl l¡'('n cortrplctctl nttr v¡n' florn thc ¡rnounts rcscrvcd ¡l fiscsl ycor cnrl 1997. tn atjdition. thc
Gornp:tn't' nlJ.v h!' rcquir!'d t(t incur cosls rclJring to rcnrc:diorion.of othcr propcrticscuncntly or.pra*ior*¡..r*:naj
or lcascd, inr.luding rhc ¡ropcrrics ro *u acquirc<t in tlrc Acquiriiions, as *cli.as.prcipcnics ir wh¡ch rhc iornprn¡.
¡nrJ c¡cl¡ r¡f Colcnrrn. Signururc Br¿nrjs ¡n<J Fir¡t Alcn h¡re dis¡ioscrl of *asic. ilo*c"cr. ¡hc Complny Ucliår.ci
b¡scd on crirting infnrnr;rtion. th¡t tlu'costs of conrplcting thc cnvironmcn¡¡t rc¡ncdi¡tion of¡ll sircs for which
thc Conrprny lt¡s ¡ ¡r'¡ncrjiatirln rcsp<lns,ibility h¡¡vc h\cn arlequltcly rcscrvcrl ¡nj th¡¡ tlrc ulri¡nutc ;;iul¡o;';i
thcsc nr¡ucrs q'ill nor lu*c ¡ m¡rcri:¡l ¡diicrsc cffcc¡ upon thc company's fìn¡ncii1 con¿¡r¡on.

tn Dcccntbe'r 1996' thc Cornpcnr icacl¡cd ¡ ncgoti¡red scu¡c;cni wirh rhc EpA.w¡th rclrrd,ro ¡ no(icr ofviolution conccr¡ing rhc consrrucrion rnd-o¡iiorion olrwo prini:tincs arrhc Cgmpan¡ji, ñ"-*¡o. MO faiifi,-tpriur to 
_obt;rinirrg 

ihc ncccssary ¡rcrmirs foi corisrrugiion.¡n¡, opcitrion. irrc *gotiiièa ,"iil;;; ilil'ois829'825 w¡¡s :¡8rccJ upon in cooncction with rhc Compinyis implcmcnåiion of thc ..supplcmcnrll
cnvironntc¡¡¡l projcct" s'lrich consistcrJ.of ¡lrc conrpany's insrrir¡¡Ln of ni¡nin¡l cmission ól¿"r .,ijiiig'i*,lo tcPlacc s()l*.'ot ¡r:¡¡nl lincs. In_oc¡obcr l$J?, thc Comprny c¡ccuicd a Conscnt Dccrcc documcniing tlc
::ilï:]..rl :lrrJ is airriring 

:tÈ- 
El,\'s cxccurioi¡ of thc 

'Conscnr 
Dcircs: ¡t¡c. Compuy åntic¡plrcs fo¡¡¡rlrcsolul¡iltr ul thts lrrr¡dr hv rlrr. ír.crl¡lrj qur(.r Of l99ll,

4t
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Tlrc Company ¡s no¡ e Pary to any.gthcr¡dministratívc or judicial procccdings to which a govcmmcnÞl
ru¡hority is a party and which ínvolvcs potcntial moncøry sanclions, c¡clusivc of inrcrcs¡ and cosul of f l00!oo
or morc.

Propcrlics

Activc Unitcd St¡tc¡ and lntcrnationrl muufacturing. wa¡chouse, and officc loc¡¡íons ¡rc ¡ct forth bclow.
ln ¡ddition to thc facili¡ics ¡ea forth tclo$', thc Comp¡ny lca¡cs çzrehousc sprcc on a shqrhtcrm bæis whc¡
nccdcd, Exccpt ¡s othcru'isc notcd. cach location is uscd for manufacruring. warchousing and rclariJ
¡dminístr¡tivc officc spacè.

t
,

.l
Unhcd St.t(f

B¡'ownsvillc. Tcxas, ..
Dclray Bcoch, Floridr
Dcl Rio. Tc¡¡r ..,...
Hatticshurg. MíssissÍppi
Hatticsburg. Missíssippi
N'f cÀl irinvillc. Tcnncsscc
Ncosho, À'f issouri ......
Wuyncihoro, À,fississippi

Total

lùl(rnit¡ild!l

Âcunu. Nlcxico
D:rrqulsintcto, Vcnc¿ucl¡ , .,,
Cur¡¡c¡s. Vcnczucl¡
Hrin_rl Kung
l\lrl:lDrrftrf, lrtcriCo .. .... ., ,

!\liltun l(r.¡'nr.s. Grr,r:hnrl . . .,.
ñlississuu¡rn. Can¡d:r . .,. . ,.,
Ï:rlnc¡rrn¡l¡. i\lctico .,., , .. -

Tut:¡l ....

Squ¡?c Fæl

{s.000
5 t.o7l
t0..5ó0

725.000
300.000
r 69.{00
887J00
8-5ì-7 t4

3.01¡.947

S¡|u.rc 
''çcl

I 10.000

?5.ó$ó
9.S67

10.5.50

9I.JJ:
:.(wr

¡9.S9 I

?9i,927

__(3iJgr

g
Lclscd (r)
Lc¡scd (b)
Lcrscd (r)
Os¡cd
Lerscd (a)

Lc¡scd
Ou'ncrl¡1¡ascd
Lc¡scd

Titlc

Orv¡¡d
Orr'ncd
Lc¡scrl (c)

Lcrscrj (rJ)

Osnc¡J
Lcuscrl (c)

Lc:t"-ctl (c¡
Orsnç.d

::i.r

l¡t) \\'ure'l¡¡usr. olrlv
(h) Crrrlì¡rrittr. ltcrrlqu:rrtr'rs
tel ÅrJrrin¡.tr.rliun
lrll \\'¡rrr'l¡,'¡¡.C rnrl,:¡rJl¡lirriStrntirìn

ln ¡r'l'lttt"r¡' th('ctlnlnrnv h¡s t? unircd st¡rcs an<t 5 ccn¡<Ji¡n r!'rüil ourlcf srorcs undcr lcasc lotalingllljl.rXXI .¡¡¡¡¡¡ [.¡;¡.
, 
'l'hc 

. Clrrtrpun,r' b'ilicïcs thut its.. cxirt ing .f¡cilitics will . atlcqurrcl-r; provirJc .su ftìcicnr. suit¡hlc. caprciry. t,.rirrrplCrrrcnl itr ilÍrrilitting plJnS.

l.cgal I'rocrrdings

_ Th\' (',r¡¡¡¡nr ¡¡nd itr suhsidi¡ric¡ ¡rc involvcd in v¡¡ious fawsuits írisiog frrrn¡ lin¡c lo tíntc which ¡hùc'ttr¡n:¡n.\ c'|niiJ!'rñ ro hc ordinuy rourinc tirigari.rr incidcnr¡i ro irs buiin.'ss. iiä"ìp¡",oî.r;h ê;n,örh"rcr-rtlut¡.n of lltcsc ¡u¡trcis' ¡ntJ of.ccn¡in niattcrs rclaiing ¡o prior opcntionr oi,r,'.' òoirp.ny.¡ Frcdcccssor.individr¡rllt i'r.in tlu u-o¡t gor.: will ¡or h¡vc.a ror.r¡ot ui".*. "rr*iï¡i"'il¡ hoi".i.i'n'.rut"" or¡csulrs ofru¡rcÉri'nr.r'rhr'c.rnpin)'. Thc compan¡'h¡s cs¡¡brishcd rcscrvcs_for pç"ai.g i;iigrú""ir,irh,r," companyconlidcrs til h(' ãdcqurlc lo covct loss conríngcncics dctsrmincd ui,¡,c ð"rp".ty ¡ssoci¡rcd wíth such
firoccCrlind\

. Sr'r' "-ünlironntcntrl Mt(rc¡s" fór ô d(.rcription of ccrtain lcgel protccdins-¡ rcl¡tcd ¡o cn$ironmcnt¡l
lll¡¡lt('t s.
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MANAGEÀIENT

Ercculive OfTiccrs and Dirtctors

Tlnc follorving lcblc scs fonh ccn¡in info¡m¡tion rcg:rrding rhc di¡ccrors and crcculívc ofñccrs of ¡hc
Company ¡s of Febru¡ry l. 199S.

li¡mc

.{lbcrt J. Dunlap.,.......

Russcll A, Kcrsh ........,
David C. Fannin .........

Donrld R. U22i..,.,...,

Charlcs Ìrl, Elson ..,....
How¡rd G. Kristol ..,.,.
Pctcr A. Langcnnln . . ., ,

\Villi¿ni T. Ruttcr.:. -...
Faith lYhírtlcscy

4c: Por¡l¡on

60, Chairman, Chicf Exccu¡ivc Officcr and
Dircctor

44 Vicc Chairnran ¡od Chicf FinancÍ¡l Officcr
53 Exccutivc Vícc Prcsidcnt. Ccncr¡l Counsil

and Sccrcllry
45 Eiccutivc Vicc Prcsidcnt, Con:rurncr products

Worldu,idc

l8 Dircctor
60 Dircctor
43 Dircctor
(r7 ' Dìrcculr

59 Dirccror

I

Alltcn J. Dtulup llas hccn Cl¡uirntun anrJ Chicf Exccurivc Officcr of tl¡c Curup:rny sirrcc July l g. t S)ó, Fronr
Ânril 1994 ro Dcccrnhc¡ 1995. hc rv¡s ch:¡irnr¡¡n ¡nd chicf E¡ccurivc ol'ficcr of Si'¡r p¡pc¡ company, From
l99l ro 1991. I'tr. Dunhp rsas thc ltlrnaging Dircctcr und Chicf Exccurivc officcr ol Cc¡nsolid"rcrt lrrcss
Holdings Lirnírcd (¡¡n Ausr¡¡¡li¡n.nrc<Ji:¡. chcnricals ¡nd ¡r,triculturul opcrtrtion).

Rutscll A- ¿('crlç/¡ h:rs hccn Vice Clt¡innon:¡nd Chicf Fín:rnci:¡l Ollìccr of rhc Conrpany sincc Fchrunry l.
1993. ¡nd h:¡s bct'n I Dircc:lor ol thc Cornpln¡' si¡cc his i¡fifr¡inlnrcnr on 

^ususl 
6, rcc6. hc sctvcd rs.Exccut¡r,c

Vicc Prcsidcnt' Fi¡urncc antl Ârj¡uinistr¿tion of rhc Grm¡:rn¡' frorn Jul¡ 22. l996 ro Janunry 199S. From Junc
t99J to Dcccnrhcr 199-5 lrc s.¡s Erccutivc Vicc prcsi<lcnt. Fin¡ncc ¡nd ¡\tkninisrr¡tion olscorr papcr Com¡nny,
À1r. Kcrsh scn'cd ¡¡s chicf o¡r:r:rting ofliccr of Âdid¡s Ân¡crir,:r fr.nr J;rnurr¡, ilui r. lìay l.lrr.

l)ut'ít! C' liumitt lt¡s hc'ur llsccu(itc'vir;c PrcsirJsn¡. Gcncrui öìiuìrsc¡ ¡rnd Sccrctrr.v sincc J:rnuury l9g{,From 1979 unríl 199.1, hc rv¿s ¡ prñncr in rric l;¡rv fìrnr of \\ry¡n, Trrr¡ìnr:¡nd coi¡hs.
Douthl R- l/::i h¡¡s hccn Esccutivc Vicc ftcsirjcnt, C¡lnsu¡ncr prrxjuct.s Workjrviclc sincc January t99?.

Fro¡lt N<¡vçrìrw$r. l99l¡ rrr J:rnu¿n. 199i. hc hckj ¡lc lxrsitir¡n ul'scnior Vicc P¡csirlcnt. Gloh¡l Murkctin!!.!rtr' Uzz.i j.incrl ilw Grnrp:roy in Scptcnrhr'r l99l¡ as Vic.c PrcsitJcnr, M:rrlcríng 
"n¿ 

proucr'ñrlcliffiiäin
January 199-1 ro July 1996. Nlr. U¿¿i scrsr'rl us Prcsidcnt ol'rl¡c Bq\.crcgc DirÃi,rn of euakcr outs, During l9g()
1o 

t!f:. lrlr' Lrizi $ns cnrplol'ctltr,r'Pcpsi C.tr ¡s Scnior Vicc Prc:iJcnr frrr Norrl¡ À,ncri"¡¡ (l9gl) ¡nd Vícc
Prcsídsnr und ccnr'r¡rl lrrrrn'-rcr of rlrc Àrid-Arr¡rnric Division o990-r99r),

- 
Cn1þ\ l'l' E!*n lt¡s hccn fl D¡r('clor of thc Company sincc his ¡rpfi(ìintmcnr ro thr. Bo¡ìrd o[ Dirccrors on

scprcmtrtr 35. r99ó. r.rr. Erson h¡s hccn.¡ profcssor of Law st stcr-*on úni"crsiry colrcgc t,r'L"* sincc r990 ¡ndsc'\'cs :rs of Counscl ¡o thc hw firnr ôf Holl:¡nrJ & Knighr (since lr{¡v Dui¡. Hc i* rts,r ,¡ Mcmhcr of úcAtncric¡¡n L:¡* lnstilutc ¿nd thc.Aùvisorv council ¡nd c-ornr¡rission u,i Diraainr. corrr¡rcnsation ond Dircc¡orP¡ofcssiot¡¡lisn¡ ol' thù N:¡l¡ond ¡\ssoci¡ion of cor¡rcrarc.Dirccrorl. Mr. Illson is Trusrcc of Tallcdcgr Collcgcand ¡ S¿lv¡tori Fcllorv ot'¡hc Hcrirrrc Founrl¡rion. í,lc.Elson lr¡s xrycd ¿:r ¡.Dircctor ol.Circon Corpontion (a
nicrJical m¡nuf¡crurcr) sincc Ocrotrr t99?,

Ho¡wnl Ç' Krisnt l¡r''{ bccn ¡.Þ;rcctor <¡f thc Comprny sincc his appoinrmcnr on Âugusr 6. 1996.lrle Kristol h¡s hccn o p¡nncr in thc l:¡w firm of Rcboul. lr'lacMunzy, Hcu.iri.'Mrynrnl & Kr¡rrut sincc 1926.

- Pctcr À' Ituternwu h¡s hc-cn a Director of rhc Conrprn¡. s¡ncc 199(l and scrvcd.¡rs thc Ch¡imriln of thcBo¡rd of-Dircctors fi'nt lhy 21. l996.until July 16. 1996, é¡n.. N,,.:.,uh..-roir,. ilr. i,,rgcrn¡¡¡n l¡rs bccnScriio¡ \'icc I'rr.sitlcor ¡¡nJ Cl¡it'f O¡cnring.pflìttr of Fr;rnkli¡r ltturu;¡t rtdviscrs,-f"a.. 
" 

,..ginr,".tj invr:s(n¡cn¡
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advisor ¡nd ¡ wholly ovned subsídiary of Fr¡nklin Rcsourçcs, Inc.¡ a divcrsiñcd financial scrviccs,orgônizâtion,
À,fr. Langcrman w¡s-a Scnior Vícc Prcsídcnt of Hcine Sccuritics Corpontion, an invcstmçnl advisory scrvice
compsn)'. from t986 ¡o Novcmbcr 199ó, ¡nd ¡ Vicc Prcsidcnt of Mutual Scrics Fund'from t988 unríl ir¡
acqr;isition iry Fnnllín Rcsourccs, lnc. in 1996. Hc h¡s bccn ¡ Dircctor of Fr¿nklin Mutusl Scric¡ Fund. tnc.
(prcviousl.v lr{utu¡l Scrics Fund lnc,) síncc l98E and.a Dircctor of lrlctallurg tnc, (a meuis and relatcd m¡rcricl¡
m¡nufacrurcr) sincc 1997.

ll'íltíotu T.ll¡rr¡cr h¡s eçcn ¡ Dircclor of rhc Crrmpuy sincc hís lppoinrmcnr on April 8. 19g7, Mr. Rurtcr ¡s
¡ Scnìo¡ \¿icc Prcsidcnt/Munaging Dircctor, Prir'¡tc Banking of First Union N¡rional B¡nk of Florid¡. a position
hc h¡s hcld sincc l9Eó.

Faith lVlrittlcrc¡'h¡s hccn r Dircrlo¡ of thc Conrp:roy sincc hcr appoinrmcnt in Dcccmbcr l$)6,
!\lrs. \!hittlcscy hcs scrtcd ¡s rhc Chisf Ercsurir.s Officcr of thc.Amcric¡o Swis¡ Found¡¡ion. a ch¡ri¡¡blc ¡nd
cducstioncl found:¡tion. sinsc.199 l, Shc is s ¡nçn¡bcr of thc Bo¡rd of Dirccror¡ of V¡l¡ssis Communic¡rions. lnc.
(a publishing and prinring conrp¡ny).

Nerr Emplo¡'mcnt Conrråcts

On Fcbrurry 20. ¡998, cach of thc Conrþ;rny's Chairm¡n rnd Chicf Exccutivc Officcr. À{r. Dunlap; rhc Vicc
Ch¡irnt¡n ¡nrl Chicf Fi¡¡nci:rl Offiscr. !'lr. Kcrsh: ¡nd thu E¡ccurívc Vicc Prcsiàcnr, Gcncr¡l Counsel ¡nrJ
Scr'rctll¡.v. i\tr. f"annin' signcr! ócs'.tlrrcc-ycur r,'nrploynrcnr conrr¡cts with thc Conrprny. whlclr includc ¡uhstrntial
cquitv-h;tlr'tl conll\..nsrtir)n. Tltcsc cnrptoyrucnt çontrtcts rcpl:rcd prcvious cnrplo¡'rinr còntr¡cts cntcrc<t intr¡ in
Jul)' l9(rô that rycrc schcrlqltd ro crpire in Jul¡- 1g99.

. Thc nr'w cnrplu!'nrcnt crtntr¡rcl rrith lr'fr. Dunlup.providcs for, amon-c orhcr i¡cms. rhc accclcrrtion of vcstin¡
r¡f llx).(xÐ slurrcs of ¡csl¡ictcrj stock ¡rnd thc forfciturc of thc rcmainin.e I33.33i sÈrrcs of unvcstcd rcstric¡,:i
strxk grcntcd undcr lh!'Jul¡' 1996 nsrccucn¡ ss fu(thcr dcscribcd in Ñorc 2 to rtc Company.s Consolid¡tcrJ
l:in:rnci:¡l St¡rlctllcnlr. ¡ ncrv cquitv gr:rnt of.3clo,0oO sh¡rcs ofunrêstricrcd srock. a n"," grani ofi rcn-yc:rr ont¡on
l(ì lturcllr*c l'7.50.()(x) *lturcs ol'Cor¡tnion Stoch rvith an cxcrcisc .pricc cqual ro rhc f¡ir irurkct raluc of thc stocl
¡¡t lt¡c d:¡tc ol'sr¡¡nl lnd c¡crs¡s:¡hlc irr tlrrcc .'qrral ¡nnull ¡ns¡atlnrcors ircginníng on thc.rrstc of grant an¿ tlæ
¡r.'cclcrrtion of vç'sting of tliiil itutr-trnrtirrg stn-k o¡rrigns granrc.t rrn,Jci rtrc l-uty t99O allrccnlcnt as funhc¡
rjcscrihcrl ín Notc 5 to ll** cor¡¡prny'¡ Coaroli<t¡rc<J Fin¡nr;iul strrcmcnrs. tn ¡<Jáirion. ,ü 

".;, ;"rnluyr;;i
rj(ìltlrtüt l'i(h Àlr. Dunl;rp pro'idcs lìtr tr.t gross-ups rvirlr rcs¡rcct l{J rn.y t¡x ¡sscsscd on thÈ cqu¡ry grunt und
¡lJç!.1'.:lxtion ot' rr.sring rll' ¡cstrictcrj strrl.

'fhc ncrv ctttPklr¡lÈllt conlc¡cls rrirh Àtr, Kcrsh !¡nd lrlr. F.¡nnin providc for, anrong othcr ilcnrs. lhc g¡¡nl of
:r lr)ltl r)l' lN0.titltl sh:rr.'s ¡rf rcstrictctj st(r'k thrr vc:it in four cqual rnnual instrllrrrcnrsïgiining on lhc d:¡rr. r¡f
gcrnt. th".:tccctcr¡tirrn of td{lin-u ol'J¡.lxl(l silurcs of r!'stricrcd stosk rn¡J thr' forfciturc oithc rcrn:rining 3U.ll3
rll¡trcs (ll ùn\ì:slc¡l icstrictcJ \l(f,{-sr¡rnlcd undcr lh(,ir Jul¡' 1996 cm¡lrrvnrcnr çnntr¡ÊLr. n!'s. gr¡tnls ol'-rdn.}.car
oplions lrt ¡urcltlsc t hltr¡ ol'l.liñ.r[x¡ sh.¡rrcs of Conrn¡on S¡oc\ u'irh ¡n crcrcisc p.icc..qual l{, thc f:¡ir nr¡[kclvlluc of ¡hc st(ìfk ¡l lh!. üxrc ot'_!:runt ¡rnd r.,rcrçis:rhL. in f<rurcqurl rnnu¡l inrr:¡llnrcnu friinni"-,: iniil ñ;;i
lrnrnt înd thc ¡cccL.r¡tion ot' tcsring of lS-1.11.¡ oursrsnding stock ofitirtni ¡rrntcrt'undcr ttrc Jul1, .l99fi
c¡tpkr-vnrr'nt crtrrtr¡¡c(l, l¡r :¡rlJ¡¡i¡rn. rhc 

-ncrr'.cm¡lrrvntcnt 
conrr¡cts rsith l,!r. Kr.rsh in¿ t f ¡, f¡ni¡n nr"",ja n" ,íi

sftn'\'ufij Nillt rcs¡cct to it¡.1 ,a, ¡¡rr('nscd or¡ lhg rcsui{lcd stocli grans snd rcccl!'rJtion oI scrtíng of rcsf¡iclcd
stocl.

Cotrt¡cnsetion cr¡tnsc rtrributrrt l(ì lhr'cquirli Ér¡n(lhc ¡ccclcrstion of vcsing of rcstrictcr¡ srock nnd ll¡c
rcl¡rtcd ns gross-ups.rvill hr. rcsoÈn¡¿cd in ¡hc fìrsr quarrcr of I 9fg rnd compcns.rioi c*p*sc ¡slc¡cd to ¡lrc ncs.
rqstrictcd stæk ¡lÍìrntr gnrJ-tcl:¡¡cd trx.g,oss.ups wiil bc ¡moni¿c.d to cxpcnsc bc-einnir4 ii rhc fii¡¡ q*n.i,,f
l99S ovcr ¡lrc ¡rcriorl in rshich rhc rcsrríction¡ lapsc. Trrral afrcr-rai compcnsarionjcifrciic-ro hc rccognizrrt in thclirst qurncr of l99g rcl¡rcd ro thr\s! ircnì:r is cipccr..<t ro bc apporiinar.ly sfo n,irrio,.,
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SECURTTY O1VNERSHIP OF CERTAIN BENEFICIAL O1VNERS

Thc. following t¿blc se(s fonh information as ofFcbruary 2?, 1998. with rcspccr to bencficial.ownenhip of
thc Company's Common Srock by ali pcrsons known hy thc Company to bc ¡hc rccor.d or bcnefìci¡t o,*ncr of
more lhan 5% of thc outsrrndin! Common Srocli Erccpt as orhc¡wi¡c notcd, all bcncficial owncrs listcd bclow
h¡vc sole voting and inr.csfmcn( powcr with rcspcct ¡o thc sharcs o*,ncd by thcm.

Nrñc

Fr¡nklin Mutu¡l Scric¡ Fund lnc. ..
including:

lvfutual Sha¡cs Fund ..,,....,..
Mutual Qualíficd F¡nd ,,..,,,...
Fnnklin Muru¡l Adviscrs, lnc.,.,.,,.
Frrnklin Rcsorlrccs. Inc. ....,,......

Ch¡rlcs B. Johnson
Rupcn H. John¡on, Jr.

AXA Assur¡nccs ll,,R.D, Mu¡uc|tc.......,
including:

ÂXÂ Assurlncc.s Vic.Àlutucllc
Alphr Assuilnccs Vic Àlu¡ucllc

. ÂXÂ Courrugc Assuruncs Mutucllc
/\X/\'UAP ¡nd Îtc Eguirahlc Comp:nics tncorporarcd

Frctl Algcr lr,tonagcnrlnt, lnc.
including:

Frcd M. Al,r:cr Jl¡ ......,
+

^mount 
tnd Ntturç ol

8c¡cli<hl Qwnnhlo

I 7.5a I J98(g)

I 1.260.1?a(a)
4,800554(a)

l7.tr lJ98(n)

17.5a I J98(a)
8.598,784(b)

Prlmt¡FG of
Comnon Stocl¡

2Ô37ê

133q(
5.5%.

203%

20.3%
9.9 %

(¡) lrtfr¡rm¡tiolt rclìuc¡crJ in tlri¡ t¡blc rnrj thc norcS thÈrckr sith rcfpL\c¡ tu Frunflin Rcsouæey, 1m... Ch¡rlcs B. Jr¡hn¡on.RuPcr ll. Johnsi.in. Jr'. Fr¡ntlin Àluturl Arjri¡crs. lnc., ¡¡xJ Fr¡nLiin [tutu¡l Sciícr FunrJ lnc'.. ÀlutuJl sh¡rcr Funú ¡ndÀluturl Qu:litìcd F-unrJ (collcoivcly, rhc.."F_u¡dr croup") is dcrir.cd frorn ¡hc séhdulsl¡ri.ïìi¿ xo""n.to i. i9ìå,filcr.l by thcm. Thc adrlrc¡s ofthc Fr¡nklín Àtutu¡l-scrics Fund lnc. ¡nrl oiFnnklin lru¡uii Ãú"¡*cr, ¡nc, ¡s sr tltrn-r.Kcnncd¡' Purrw:y. Shon lliti¡. NJ 07o?8, Thc ¡dd¡c¡¡ of Franktin Rc¡ourccs. lnc. ¡nrj 
"u.+r 

oic¡.¿c¡ g- Johnson ¡indRt¡pcn ¡1. Johnson. Jr. is 777 Àtrrincrs tstrnrl Blvd.,5r;^,lo,"o. Cotilixni¡ 9¡t{Ot, Str¡rc¡.¡¡f Ciinrmil*Iii*ñä¡Jiii
utvn'rl b¡' Frrnllin t lutúrl scrics Fund lnc. inclurJc ¡hsrc¡ owncrl hy lrturu¡l sh¡rc¡ ru"¿ -J vuiu"i'O6¡;iö';u.ii.
scr¡cs ol Frrll'olirts ol'Fr¡n\lin.trtu¡grl.srric¡_F¡_rul_lnc. Thc rggrcglrc numhc¡ of shrrr: 

"*rr:,t-ti¡.'fx ;ñ;;;:il:rðDllin Àlutuul scric¡ Fu¡irJ lnc. is t7.5{lJ9E. ncrc ¡amiì¡¡.lcr.ot" 
"¡ru 

t¡rol-"i r*inglncricídry owncd b¡¡il lÌrnllin I\lututl ÀdYiscrs.-lnc., rhc .i.x¡rncni r"ntg.iãi È^nrlin À{ulurl scric¡ Fund tnq,. (ii) Fpntilin Rcsourcc¡_hc., thc sulc rtrçLholJ('r of F¡rnllin llutul Advijcrs, üc. ¡nrt (iii) O¡¡rlcs B, lohnsoi'uJ'ñî¡r.n tt, luhnson. Jr,. ¡hc
F indiFirl stscl'hnLl!'rr {il' l:rðnlilin Rcx¡ur'c¡. lnr'.. csr'h ol' whenr orqr¡ in cxccss ¡rf I o.-of rlr;ri cor¡xrrrrion-x conrnrrnstocl¡' Fr¿nllin lrlt¡tu:l ¿\rltiscrs, lnç'.. h¡:i ¡olc toting ¡nd rtispositivc fioscr ovs ¡hu liycrl .strarcs of Com¡non Stuc\.Fr¡nklin trlururt 

^dÌ¡rcrs, 
Îrc.. Fnntlin Rc¡ourçcs. inc,. ch¡rics B, toin¡on; ond Ru¡rcn H. j"i".i"i. lL i..i, ,i¡*ì"ì.hcnclici¡l o\çncrsh¡¡t ut' thdrc ahsrc¡.

(bl l¡¡form:ttion tclì('clcd in tb¡3 lJhlc lnd thc mrcs thcrcto sirh rcrpcct ro AXA Â¡sur¡ncc¡ ¡,,{.R.D. trlurucllc. AXA
^rsurrnccs 

Vir' rrruruç'ta Arphe Arrunncc¡ vic trru¡ucilc. AXi counrgc ar;Ài.i-irri""¡r" (corrccrivcry. rhe-Àlurmllcr AXÀ Group"). 
^XA.UAp 

(..ÃxA:U^p..1 ánu nc Cauiuure ë;ññ;ì;.;;d",",t t..eq,¡¡roulåli i,ddr¡vcd Ir'oñ rhc schcdu¡c Ílo^,.drtcd_FcÞryary l?. t998, fttcrJ juinrty by üe ul;;ibi AiÄ örup. AXA.UAp ¡ndEquit¡blc. ln thc- lg8rcE¿tc, lrlutucllc¡ÁXA Groóp, AXA:UAp ln<t Eqù¡ubl€ own g,J96.?g{ ¡h¡rc¡ of Commn Sroct.Thc mcmhcrs of rhc Àru¡æ[c¡ AXA Group.- AXÁ.u¡p ¡nd Eguiobrè .""t t.". sã¡c ,]åi;F;"};;ii',6ä?ii;ruçh ¡hrtrcs' sh¡rcd rrrtin8 fruurv ovcr l,J7J.ú0ro such ¡hrrc¡. solc <li¡fio¡irivc po*..i u,=, [.ic-r.]g¡ ruch slurcr ûndshrrcd dispositivc pos!î ovcr 7.{00 ir¡ch ¡h¡rc¡. Thc ¡¡¡Jrlic¡¡ ol 
^:ld:.^"'r;r;..;ì.i.¡i.ó, ^¡r,r.¡r" 

¡nd 
^xÅ

/\siurcnccs vic À|utuclL' i¡ 1l¡r¡c d: ch:rcsutJun. 75qr9 r'¿;s. Þhncc, n" .¿¿i.tr .rîpi;;;;;".* vic ñlurucllc l¡lfi)'l0l rcn¡ssc Boicr¡ticu.9?f}J2 llris r¡ Dcfcnsc¡ F¡¡ncrr T¡c ¡¿drc¡l of Ax^ cpur.rog. erruäiã il i;iËii;å:tuc. Louis-lc crrnd. ?5002 P¡¡i¡. Fn¡re, Thc id¿rc¡¡ or¡i¡.urp ¡¡ 2J. ¡wnuc Mlifrnn. 7500g.pi¡i¡: Fiucc. Thcaddrcs¡ ol'Thc Equitrhlc compiniø, tncorþarcd.ir t29ô'Àvenuc ôr ['.'l.lJår'lilïîl*,ïv ¡o¡o¡,(c) lnform¡tion ?clìcctcd iñ thi¡ ¡rblc-¡¡d thc.nolcs thcrcro uirtr rcs¡rcct ro Frcd Algcr ñ{1¡g.*.",, ¡*.'."¿ rî¿ [t. ,rtgcrI ll i¡ dcrivcd f¡om thc schcdulc.tJc. orJ linÇ ü, iäi. i¡'.¿ uy ¡ird on bch¡tf of Frcd Atgcr Managcmcîr. lnc, ¡ndFrcd M' Algcr ltl. Frcrl M. Algcr lll ir rrtc crríirm¡i oi'Éc¿ Árt¡c1 r!¡1agc¡ncnr.:¡n". rrî"'oø,.¡s of Frcd Àtgcr¡rhñrgcmcnt' lnc. ¿nrj F¡c¡l À1. Àlgcr ltl ir rs r.liøcn Lì., Ñc* vorr, Ny l0olg, Frcd Atgct ñt¡nagcmcn(. ¡nc..¿ßd'Frcrl 
À1. Âlgct lf I h¡rrt sotc rjisfro:iii,r io""rii.il.iõgJò; nïir,. ,¡rr"¡ tisrc¡t abovc, ¡otc rrxinf fxrscr or!,r Js..¡ 1,1 ol¡uch sh¡rcs ¡¡ltl rlu¡r.J roring ¡rru.ç¡ src, {,1 ll,gS5 ofiur.lr.sh¡rc¡,

4.42{.0)tl(c) 5.t ?o
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JEC'IJRITY OWNERSHIP OF ÀIANAGEMENT

T}rc fol¡owing ¡¡b¡c scls fonh thc bcncficial owncrship. rcpoted ¡o thc Comprny as of Fcbruary 27. l99E..of
rhe Company's Common Stock, including shares a¡ to whíeh o right ro acqulre owncrship cxíss. of: fi) egeh
Dircctor of ùc Comp¡ny; (2) thc four mosl highly cornpcnsstcd c¡ccutivc oificcrs of rhc Com¡ran¡r for rhc tisc¡l
yczr cnded Dcccmbc¡ 2E. 1997, othcr'th¡n ¡hc Chicf E¡ccu¡ivc Officcr (collccrivcLv. rhc ..Xonìc¿-grccuri"a.-.i:
and (3) thc Dircc¡ors and ¡hc currcn¡ c¡ccutivc officcrs of rhc Company âs ¡ grouF,

Nuc
Dircctors

.Albcrt J, Dunlop. ., ., , . .
Chrrlcs M. Elson,,....,
Russcll A. Kcrsh ,....,.
Howa¡d G. K¡istol .-..-,
Pctcr ,4. Langcrman .;..
William T. Ruucr,....
Faith \\'hittlcscy,,....

Nomcd Exccurivcs(g)
-D:¡virl C, F¡nnin.......,.......
Donalrj R. U22i...........,.
Lcc C¡iflith ..,.,..,....,..,

All Dircctors and cuncnt uxccurivc oÍliccrs
us a group (9 pcrsonsl

^mou¡t 
tnd N¡tuß ol

BcncGcl¡l

5,14 rJ6{
9,000(dt

I,O15,a00(c)
9.000(dke)

0(f)
3,500(d)
5,390(d)

37 1.433(c )

I r6,6óó
60.543

6.80 t.953(h)

fcßßntlgc of
Connü St6l¡thl

6.06î*

7.rc,l

t2.tc

0

' l¡ss thiñ onc pcrccnt.

(¡) '\ll Dircc¡ors ¡nd lirmc¡J Erccutivcs h¡rc thr' srilc poìvcr t(¡ rrrrc alrt to disposc of th!. sh¡re:i of Comnx¡n S¡rxt listcrj
lbovs 6¡ç.t, ur ftrrrou'¡: (il i\rr' Dunhp rrorrt¡ r,Jgr.r>{ or'rhÈ rirrcd ¡hrß., joìnrrt urrh his rifc; (í¡r rJr.r{xr c¡¡rus
listc¡l ¡s orrncrj hy À1.' lictrh urc hcld h)'thc Rus$ll A, lirïrb lÍcvoarûìlcîrust-¡, ro which Àrr. xcrrrr'* rt,c s.rtcbcnclìci¡rr (lhc fþ$tr t!¡ vo¡c !nÚ k¡ d¡sfÉìc of suçh shJrc$ il hcftJ þ' Hou:anl G. l(risol, Trusrcc of srjch Trus, ¡nJl.lr. Kcrsh tl¡trls 5.000 r¡lrhc lisrrrl rhlre:Jornrty sirh hir s¡ruscrnr.l chatdrcn: (iiil Àlr, Fe"";" nor¿riO.¡i.i.¡,rj¡rî¡",iy
ui¡h hi¡ u'i¡i': il¡ú t;rl .f.fi)O oI thc rtrrrcr lirrc<t ir ourrcrl h.ì ilr. Cril.firh ¡rc os,n!.d h¡.yc Gritnrli rviic ¡ntl rninrr' childrm.

(b) lncludc'th:rc¡ which Dir¿croo ¡nrl N:rrncú E.rcsutivcs h¡rt rhc,¡ght ro acquirc untJcr opríonr sh¡ch ¡re (ï6c¡tly
cxcrci¡¡blc (inclutling opions which rn:y lrr' c¡r'rci:rc¡J wirhin rhc ncrr ;¡xr), dsy;), lncluijc¡ 3.ï50,æo. ¡s ¡ Jso. ¡:s-rrrt.
r l6'(16ó snrj 50'000 ¡h¿rc¡ sh¡ch m¡y e\ aoquircd hy lrlcssrs. ountrp. licrsh, Fonnín, U¿zi ond crí,¡¡,t. rc.¡ttri¡.cl),
upon thc crcrcisc al'opt¡on¡ whích ¡¡c rrrrrcnrl¡, crcrclublc. Op¡ions which ¡rc not currrntl-t c¡crçtlrhlç ¡¡nrJ will nrrrb!'comÈ c.\crc¡$blc $ith¡n ti¡r)'dJ)5 ¡rc Rrt i¡rlurJc{ in r¡c t¡blc,

(c) lncludc¡ lll.500 rnrj ::.500 r'lrtríctcd rttrrcs ltclrJ hy iui:srr, Kcrsh ¡nd Fennin, rcspccrircly. rlu6rc ruhjLrrr torcstrictions.
(rt) lncludcsslr¡rc¡ofrc¡¡ricrcdrlockgr¡ntc,Jto\.Jchot.DirccrorsElson.Xristol.Rurreranrl\\.hirtlcscyu¡nnthcirr$i¡rcrti$:

'clectioni :frf'o¡n¡mc¡lt rmJ subscqocnt rc!'lcctionJ ro rhc compln¡rs Borrd'of Di¡ccrors.¡lt of wí¡ch srrÊ ímlrÈd¡rrr.l),. rcs¡crj.
(c) Docr rcr includc sh¡rc¡ owncrl hy rhc Rurscl A, Kcrsh lrrcr.rrcrblc Trust (of which Mr. Krisrol scrvc¡ ¡r T¡ustcù, rnd ¡¡jto *hich IUf. Kri¡rol discl¡ims bc¡rcñci¡l orvncrshiþ.
(t) D(Es nor inclurjc sh¡rcs ouncd hj'thc FunrJ¡ Group as to Nhich ttlr. tangcrmrn discl¡im¡ bcncfici¡l osncr¡hip. scc"Sccuriry Oirncohip of Ccn¡in Bcrrcfici¡¡l Osncri;:,
(¡) tncludcs husscll A. Kcr¡h.tisrc¡l ¡br.rr.c unrtcr Dircctorr. :(h) Inclurjcs sh¡rc¡ *hit-tt åll D¡tcclors ånd currcnt crcrurirc ofliccr¡ of ¡hc.Compmy hlvc rhc righl to ¡cquirù rrfdcr oprír,r$shiçh.¡rc crincntly crcrci$blc (inclurtíng opthrrrs *hkh mry lr crcrciscd *.¡rtín u,c *-, ii.,i ¿.vt¡ *d,h¡rcr sh¡ch

¡rc r¡¡bj(t to rc¡rricriorii
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Thc Comprny is cuncnrly .ncgotiating rhc rcrms of ¡hc Ncs. Crcdir Faciliry with a group.of banks whjch ¡hè
Company cxPcÇts s¡ll provirlc for bonorvings by thc Company or onc or morc of irs ¡ubsidíarics in thc aggrcgrtc
principal ¡mounl ofILO billion. Thc Ncw CrÊd¡t Fâc¡tiry ir bcing ananged by an ¡fr¡¡¡atc ofthc Initi¡l puich¡scr
who h.as adviscd thc Colnpany $rr it is, subjeci to cusrom¡q/ gurlificariqru. highly confidcnt th¡l undcr cuncn¡
nr¡¡kct ¡nd cconomic condition¡ ¡ S2.0 billion crcdit ircitiry cån bc succes¡fully syndicarcd to linrnei¡l
institutions. lt is cxpcctcd rhit rhc frciliry ujjlt.nrovidc for onc or morc tcrm loans.i¡ ù¡c aggrcgarc principrl
gnouni of SlJ billion ç'f¡ich. togcthcr,$'ith the nct procc€ds olrhc Offcring, will bc uscd ¡o f¡n¡nccihc ca¡h
ponion of thc Acquisirions qnd íþc npiymcnt of all or iubst¡ntially rll of rhc inócb¡idnc¡s of.tùc Company and
thc acquircd conrpanics (scc "Financing Pl¡n und,Usc of procccds..) and a S500 million rcvolving crcdir faciliry
u'hích wilt bc lv¡íl¡blc for lcncral corpordic nurf,oscs. tt is cxpccrcd th¿r üic.rc¡m bonowings undcr thc Ncn
Crcdit Facility will .tncturc b¡scd on an ¡moniation schcdulc to bc ncgoriatcd. subjcct to ðcnain mandaroq.
carlicr rcpayntÇn(s custom¡D'for f¡cilirics.of ¡ similar ncrurc, and.rhal thc rcvolving crcdit bonowings wiil
rìriturc scvcn ycars frorn thc closing d¡rc of thc Ncw Crcdít Faciliry, ,li is cx¡rccicd. thar.inrcrcst will accrucl t¡ ¡he
Cornpany's option. ul LIBOR plu:i u s¡rclrl tnargin ro bc nðgoriarcd or at ¡hc Agcnrt (as dcfincd bctow) Buc
Rrrc (gcncnlly thc highcr of thc Âgcnt's primc r¡tc or rhc Rdci¡l Funds.Rsrc plus lf2 of lm¡ pfut.a sprcad rri tx.
ncgot¡¡tcd' ñc Ctrnrpuny rJors nol.-vct h1vÈ commitmcnis fronr tèndcrs ro.proviãc rhc Ntw Crcdir Fociliry and. in
¡lll)'cvcnl' lhc Ncrv Crctlír Flciliry is suhjccr lo rlìc nc8oiirtíon and c¡ccution of<Jcfinitivc documcnr¡¡ion an<l
othcr cus(onriry conrJitions.

Nor Credit Facility

Olhcr l)cl,a

DESCRTPTION OF OTHER INDEBTEDNESS

.Securítìc:r aul Guatnntccs. . Bonowín-gs un<tcr thc Ncw.C¡crJir Faciliry mry hc sccu:sd by (i) r plctlgc of .

iltt stock of c¡ch of thc Grmprol"s suùsirjicrics anrt (iíf sccuriry inrcrcsrs in subsi¡niially all orih" o**.¡s o?¡l,c :

Cornp:rny and irs suhsidi¡rics. ñc Comprn!¡c¡Fccts thç Ncu,Crcdir Faciiiry will bc guannrccd by cach of rhc
Compsny's u'l¡ollv<rrvncd US. suhsitti¿rícs snd thar such suhsirJìury gurrantccs u,ili bc sccurcd u dc¡crihctl
¡txrr'ù' ft lhù cstcnl borrorvin.r:s ¡rc n¡¡dc hy rn¡. subsi<Jirr¡.t,of ìttc Company. rtr" oUtigotin*-oi-i;.;
.suhsidi¡¡rícs u,ill hc ¡:u:rranrcctl b¡' thc.Cuntpuny.

: . :. ..,,1,i.

Cova@nts. llrc Conrplty cx¡ccts that rtrc rJcl'initirc Nc*. Crcdir Facility will conraiir v¡rious aoÈn"n,rtlli'
!'uitrrrni¡ry firr l¡rcilítics of rhis t.r'pc, including lsnrong orhcN) .o*.nnnri rcsricting thc incuncncc of
in'JchtcrJncss' lltt' ¡:t¡'ntcnl uf rJivìrJcnrJs ¡rn,J orlr.'i rr.srrictù pr).mcnls. lhc incurrcncc ofiicns, disposirions rrf
:rs(jtl' n¡{:r-[crt mt! l.cquisirìrrnr. crrpitll cxptnditurçs ¡nrJ to¡ns ¡ntJ inrcstrncnt!. ln adt¡ition, ír is cipccrc.J rh;rrlllc ¡-cs Crcrlit l;acility *ill rc¡luirr: thc Corrrpuny ¡o nr¿inr¡in vsríous fin¡¡nci¡l rrrios, inclucling ¡ nrr¡inrurn
lcvcrlgc rlti0. ¡ ¡¡i¡i¡¡¡y¡¡r intr'rcst d(tscrugd r:rtio í¡rrJ ¡ nr:¡xilnu¡n fixcrj Chrrgc a,,"airg" 6¡¡r.

Dtluulu. 'lÏc (ìrrrrprrry c,iftg'ts thrr r]¡. N{:w Crr.dír F:rcility will provirlc for cvcnts of dcfault curronta4, firr
¡r:¡r¡rrstions of tlris t¡.pc, including n()nFxytrìcnt. nl¡srcnrcsùnltr¡on. brc:¡cl¡ òf covcn¡nl, cross<Jifijults.- hrnkruitcy.
ElllSA' judgnrcnls rnd clHns'.1 ttl'o*ncrship unJ conrrol (inr.luding for rhis purposc s Funtlumcntal Chrngc)

,1,:
. .''',. . :

'l'lrr: 66tn"n" ¡nlcndr to-tcP¡\'all or suhst¡nri¡¡tly atl of ¡hc.curchrly oursraniting inr1cbredncss of thr!Cornprny' CLN Hrrl",ings. Qilr'ltrrn. Signatutc Br¿hrls and.Firsr Alcn as.promprly arl¡rncticablc following
c¡rnsunrtrtation 0l'crch Acqui¡iii'n. i¡r¡hjcct.to aþplicrhlc.nôricc. prouiiio;i ¡n¿ oi¡i ¡tp¡t*.ot r"-r.olrti
ap¡rlicablc in<Jchtcdncss. until surh-indcbrcdncss is r.pui,J.,tr.'cnrnf"nj *iil;i"i¡,l";'ij 6" *bjà; i¡.
cQvcnu¡tls anrj rçstrictirrus untl lil¡rit:¡tions contrincrJ in,rhc tcmrs of such.inicbtcdncss. For adrJiiional i'"ri*.,¡"i
conccrning ou.trt'tüing inrtchtctlncss uf tln cornpuriy. cLN l{oldings. ¿;i.;t;",:¡g";*;; é-,in,l, on¿ Fior Alcrrsc!' lhc çonlu¡irhrtç.J lìn¡¡n .i:lI slxtçnt¡nrS srt.ftrnh cli¡,*lrCr.. hCrCii.
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DESCRIPTION OF DEBENTURES

Thc Dcbcnturcs ¡rc to bc issucd undcr ¡n indcnturc ¡o bc d¡tcd as of March 25, 1998 (thc .'Indcnturc.'),

bcrwccn thc'Comprny and Thc B¡¡nh of Ncw York, as trustcc (thc "Trusrcc"). A copy of rlæ foi¡r of Indcnturc
u'ill hc avaii¡bic f¡om thc Trus¡cc ufron rcgucst by r rcgistcrcd holdcr of ¡hc Dcbcnrurcs. Thc followinr summâry
ofccn¡in provisions ofthc Dcbcnlurcs ¡nd lhc tndcnturc docs not purporr to bc conrplcrc an¡l is subjccì ,o, onJú
qualificd in iu cntiruy hy rcfcicncc ro. ¡ll thc prorisions ol rhc Dcbcn¡urcs and ¡hc lndcn¡urc inauOing ìh.
dclinitions thcrcin ol ccn¡in tcnns lh¡¡l arù not otlrcrr¡'isc dcÍrncd in thís Offcring Àlcmorondum. Whùvcr
panlcul¡r provisíons or dcfincd tcrms of thc lndcnrurc (or of thc fomr of Dchcnrurc whích is r prn rtcrcof¡ ai
rcfcrrcd ¡o, such provisions or dclined rcrms ¡rc incor¡orrrcd hcrcin hy rcfcrcncc, A¡ uscd in it isl.ocscripiin J
Dcbcntu¡cs"' thc "Comp,riny" rcfcn to Sunhc¡nr Corporrtion onl¡; and do:s ncx. unlcss thc .on,.r, o,i,.^¡ii
indic¡rc¡. includc its 3uhsidi¡rics

Holdcr¡ of thc Dcbcnturcs will ¡lso h¡tr' tl¡c hcncfi¡ of a Rc-cisrration Righrs Agrccnrcnr hct$ccn rhc
Company and thc lnitial Purch:¡scr. Unrjcr tlu.Rcgistrrrion Ríghls Agrccficnt, rhc Complnìy will rgrcc ro filc ¡hqShclf Rcgisrration St¡lc¡ucn¡ u'ith tl¡c Conrnris.sion rorcring rcs¡lcs of rhc Dcbcníurcs on¿ ,1,. C-uriin" iìo.l
issuablc upon convc¡síon rhcrcof. Scc ..Rcgisrrarion Righs...

Gcncral

Thc Dchcntu¡cs will br'unsccurcrJ gcncrul ohli.urtions of thc Contplny.ruhordinrtc in right of paymcnt to' rh,cNèrv C¡cdit Facilit,v ¡nrJ ccl¡¡in ¡¡tl¡sr sccurcd ohlìg:rtions of rhc Conrpanl, us dr'scrihcr¡ r¡n<Jcr ..Subordin¡tion
ol'Dchcntu¡cs" ond conr.crrihtc inr' Cì¡nr¡n.n Srrrk ¡¡s rjcscrihcd unicr-.,Cnn"crsion of Dtbr.ntu¡cs,,. Thc
Dchcnturcs rvill nç linrired ro sl.lr6,r(xl,rxx) nggrcgarc princip*r ànroun¡ nl rrrrrurir.v lincrudin-c srfl].r00.fi)0
rg-crcglt.' princip;rl ¡¡nlount ¡¡( nrrturity if ¡hc lnirì:rl I'ur.ir,,r.r'* ovcr-illlotr¡rcnr opriorr is c¡r.rrii¡-cd in fulll sndwill n¡¡turc on lr,l¡rch as. Z0l¡'|.

Tll(' lntjcnturc thrcs not q¡rnt:li¡r :rnv fin¡rnci¡rl (il\.cn:¡nl{ llr rL.:ilrirl¡ons on thc fiu},l¡ìçnt Of ttilidcnds, thcincurrcncc of indchrcrjncss. irrchrling Scnior lnrjchrcrjncss (Js rjcfincd hclrrrv unicr ,.suhor.jinarion 
^[Dchcnturcs"). or lhù issu:lncc or rcPurult;$c ¡rl'¡rruritics ol thc crrnrprny. Tl¡c lndgrtuíc cr¡nrr¡ns nr) crtr.r.n'nts

or ollrcr provisions to i¡flord prrlt!.ct¡rìn trr l¡1rtç1,¡¡¡ ol'tllc Dchcnrurcs i¡ ¡hc cvc¡rt of u higltly;[.r.cntgctJ lrgnssction. or ¡¡ cltungc il c<¡ntrr¡l ol'rlrc Courpinl crccfit ¡rr tl¡ù çr,rcnr dcrcril¡crj undcr ..Rcdcurpiiin ír O¡rion ofrhs HuldcrUpon u FunrJrmcnt¿l Cltlo-lrc,"

.. - It: 
Dchcnturcs ;trc hr'in* issu!'rl :rt r ruhrtxnlixl rli*'ount fn)trl llrcir strlcd r('dcnrntirln pr¡c!. ¡rt ¡r¡¡rur¡r]. ForU,S. fcdcrul inconrc lux purp.*-r .rt,c c.\ccsr ol'rlt!, srJtcú rcdcnrprion pri,:c ut rrxrturir¡j.rf*rit, Dchaururc o\.(,f ¡ts

issuc pricc (rvhich is cxpcct!'d to hs' tlrt' tsruc I'ricc¡ c¡rn.rrírure.s oiígirral lssuc l)iscrru¡r¡ ,..óiü.:r: !'.r:ã.ää
Unitccl St¡tcs Fcttcrrl lncr¡nrr. Trr Crrnrirlc,r:rri¡trr\.. ;\l;rrur¡rr. c,i,"rrsi,rn. ñr;i;.'i) i,., C,,,"pr"yïîü
oFlitttt trl I llt¡ldc¡ t¡r rr'dctn¡lion 'l .r l)r'h'¡l¡urr' rr ¡ll c¡rusc oririnul tssuc Disrrrun¡ un.J'ii,..r"*,. if ¡h).. ro c(.¡rscl(' uccrul'tnl suçlt l).'n\ulu¡c. u¡¡Jtr llrs' rrlrilrr :rrnl .ulrjrct lrr ¡l¡r'cr¡nrjitirrils 1ll'lltt' lr¡rjùnturc. .¡l¡c 

Crtlip:rrr!. n¡:rynrll rcissuc I Dcn\n¡urri ll¡:¡t ltrs-nt¡¡lulçrl ilf l*.dfl (.ilr\r.tffdrJ. ¡urch;rrcd h¡.tlrr. Cilrnpun_r.ul lhc ()lìlirrn of ¡r hrrl.Jç.r.
rctjcc¡¡tcrJ or otltcÀr'i.rc c¡ncr'lcrJ (r'rcu¡t lirr ls'¡!iir;rtrrrr rrl trJnsfr.r. (..\(:h:rnSc u, ,"¡1,,"",r,an, tlrcrc.l¡.

Thc prinuipil:lrr¡ounl rl lllrlur¡l\ ¡rl c;rçl¡ t).'lrçrrtrrrc rvrll hc p:r¡':rhlr: ut tlrc offic!'or x!:quc!,ofthc p:r,ringrgcnt. initiall-v thc Trustr'r.. in thc ll¡lrru¡:l¡ ol'¡\¡;urlt;tttil¡¡. .lï., iit¡, rrl Nr.rv yorli. ,r, ,,nì, url,.., olficc ol. lhcpr.ving rgr'nt nlöint¡incij'frrr suðh fiurnilsr', Dclt'ritrric\ rrirj' ht' prc:icnrctl lirr cfinvr'rsion inf(t c(rilrndln Slor.k.iltthc.officc of thc iontcrsir¡n ¡!gcn( ¡rnd l)cl,t'nrurr. rn rlcliiitivl ft:rnr nrry h" pr..r"nrcJ fn, a*atranga ft¡r orhcr
Dcbcntu¡cs or rcgistr¡rion rrf r¡ansfcr :u thr, rrflicc rrl'ttrc rcgíslr:rr. cuch surìr rgcnr inirinil¡, hcing thc Trurrcc. Thccon{ian¡' rsill not chlrgc a sc¡tisc clurrpc liu Jtr\ rúsritr;rr¡rn r¡l'rrJr¡srcr or crchlngc nl Dcht,nturcsi ¡onq'g¡,thc Contprny ln¡ry rr'qulrc fr¡)rtrcr¡t lrr r hrrlrlci u¡ r sun¡ rullicir.nt ro drrsr.r 

"nj' 
,"..1**a*r,¡cnl rr çrllÈrgovcrnrrrcntol chcrgc puy.rhlr: in gunnuclitlr thcrù$¡tlr,

Fornr. Dcnomination :¡nd Rcgistnrtiun
lk Dcbcnturcs s.ill t¡: issucrl in íi¡llr r,i.i\tcrrrJ lirrnr. rvirhtrur crru¡rns, in rJcnonrín¡rrion¡ of St.000principal ¡ñount ¡t nnruriry lnd whoL. rnulir¡rh:i thcrrrot.

- 
Qhlal Dehcnture: Book'Entn' tlutn. Dr'lt'nturr'r hclrl h¡' "qualifictJ insriturion¡rl huycrs.., ns rtcfïncú inRulc l4{¡t undcr lltc Sccuritig¡ Acr (:'QlB¡"¡. r'itt tr. s'irjcnccd h.v n gl<,trl Dchcírurr. (¡hc..Gloh¡t

3:T:::-Ì,:ntch r*ill hc dcfrositc(l *'i¡l¡. ¡¡ ¡,¡ l¡.h¡rtf of. Trc Dtposir.rv rìrrr cnrf*". Ncs. yo¡k. Ncrv¡orli ("trtÇ") rnd rr:gìsrcrcrl in tl¡t nrnrr. rrf Ccrlc ñ Cn, l..Ccrjc'.i. ¡rs DTC.s nnnrincc. Erc..pt rJ sL.t fnrrh

{¡i
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bclow, the Glob¡l Dcbcn¡ure may bc tnnsfcrrcd, in whole or in pan, only ro anoùcr nomincc of DTC of to å
succcssor of DTC or irs nominec.

QIBs may hold thcir intcrcsts in ¡hc Cloh¡l Dcbenrurc dirccrty rlvough DTÇ, or indirccrly tluough
org:nizations u,hich are panicip¡nu ír DTe (thc "Psrricíprnrs"). Transfcn tlctwccn pañicip¡nts wilt bc cffccfãa
in thc ordinary rvay in a'cordancc u'ith DTC rulcs, The l¡w¡ of somc surcs rcquirc ¡het ccrtain pcrsons t¡kc
physical dclivcry of sccuritics in dclìnitivc form, Conscqucnrly. thc abiliry ro lntnsfcr bcnclicíat ínicrcsts in thc
Glob¡l Dcbcnturc lo such ¡rcrsons may bc linritcd.

QlBs s'ho trc not Prr¡icíPrrls. moy bcncficially os'n inrcrcsrs ln ¡hc GlobC Debcnrurc hcld by DTC only
ihrough hnicip¡nti or ccrhin bjnks. brokcrs. dcilcrs. ¡rusr companics rnd orhcr panics rh¡t clcai through or
m¡¡ntain ¡ cuslodiål rc!¡tionship u'ith a Prnicipant. cithcr dirccrly or indirccrly ("lnjircct particíprnrs'.). So-iorii
¡s Ccdc' as lhc norn¡ncc of DTC. ir lhc rcgistcrcd orvncr of¡hc Glob¡l Þcbcn¡urc, Cædc for rll purposca w¡ll b;
con¡idcrcd thc solc hol<Jcr ¡rf thc Glirhcl Dcebnturc. Erccpt as ¡novídcd bclow. gry¡q6 of bcncficirt ínrcrcs¡s in
¡hc Glohal Dchcnturc will not hc cntitlùd lo hürc ccrrific¡tcs rcgisrcrcd in thcir nomcr. will nor rcccivc übc
cntillcd lo rcccivc physiccl delivcr¡ ol ccnificutc¡ in ¡Jcfiniriræ form. and will nor t cons¡jolc;;"t;.ï;
lhcrcof.

Paymcnt of thc rcrlenrptinn pricc.cnd-thc purchasc ¡ricc of rhc Glob¡l Dcbcnrurc ¡s wcll ¡s any Lí{uidatcd
Drmogcs (as dclincr!) rluc on thc Okrb¿l Dchcnturr'rrisíng out of lhc Company's failurc ¡o rncct ir; ób¡iga¡iong
undcr ¡he Rcgisrr':rtion.Riglìts 

^grr.cn¡ùnt 
rsíll hc nr¡dc. trr Çç6.. thc.nomincc for DTC. as the rcgistcrcd oõncr of

¡hc Gloh¡l Dchc¡turc hv u'írq tr¡nsl'cr of irnnrcdirtcly cvail.rblc funó.q.Ncirhcr rhc Company, thi rr*r". noiiny
puying rgcnt will lurvr" rn.v rcspo,nsìhilit¡'or-liahiliry for rnj'uspccr of rhc ¡ccords rclaiing'ro or p¡ymcn¡s mâdc(,n accounl of hcncficiuf or*ncrsltip intcrcsts in rhc Gklh¡l Dcesnru¡c or for nriintaining. sr[icn isingir rcvic*ing
any rccords rclrring to sucli eçnr'licill ot.nr.rship irrrcrcsts,

Thc Contpanv hcs bccn i¡for¡ncrJ h¡ DTC rlur, u'ittr rcspccr to p¡ymcnr of Liquirlarcd Dcnragcs (ifa¡y) on
and lhc rcdcmption pricc or tlrc purchuxc pricc of tlrc.cloþrl Dctrcnrurc, DTC's pncticc is to crcdit p.i¡"i¡r*ir;
¡lsc(lunls on tl¡9 fr:¡vluçnt d;¡rc lhcrr'l(rr rvitlr p;rynicnts rn snlounts nro¡ortìontic to ¡hc¡r rcspcctivc bcncfici¡l
intcrc.st. in thc DùGsnturcs rcnrcsglrcrl h.ç rhc Cloh¡rl Dchcnrurc ¡rs show¡ s¡ tlìq rccords of 

-OfC 
(adjrrstcd as

nL'r'cssllr), so lh¡t ¡iuclr pt)'ntcn¡r ¡rc ¡¡¡¡¡Jc rritlr rcs¡rs.ct .to rsl¡rlc Dcbcnturcs only). unlcss DTC has rc¡Son lo.
hclicvc ¡h¡r it will n¡rt rcccivc Prv¡ttc'nt iln sudh pi¡)'ucrrt rhtc. Pirymcnts ty tarriciirnu to owncrs of bcncficiol
in¡crcsts in Dt'eLnlurcs rùPt('scnlcd h¡' thc Chrhll Dchcnrurc hckJ through such panicipants w¡lt be ¡hc
rcsponsibìlity ofsuclt Purticip;rnts' rs ir nrrr* tl¡g ç¡tq' rrirl¡ sccüritics hcltl ft¡? tÈ-c accounls ofcuslomc¡s rcgistcrcdin "strcct n:u¡rc."

Hokjcrr ut¡tl rjcsire' lÜ !-(mlcr( l¡¡!'rr f)t'hcnlu¡cs inro.Conrnron Stor'k should cont¡ct ¡hcir hrokc¡s or o¡hcr.
P:rnicip;rnts or l4tJir..ct l¡lrficiprnrr tr¡ rrlrtrlr¡ inlirrnr¡rtion orr protcdurcs. inclu{ing prop,:r fornrs rnd cut.off
linrcs, lirr ruhlrritting ruçh t-.ryr'\l.

l!r.c¡usc t)TC c:rn otl) ¡Èt rrn hchrlt'ol'Plrríci¡r:r¡¡¡¡. $hr) irt turn ac¡ on bclnlf of lndircct panicipanis anrlt'crt¡in hlnhs' fh$ ¡hili¡v rrl I ¡crson,lìJrrtu i¡ hcucfrcrul intc¡est in thc Dchcnlurc¡- ,cprcs"nrc,t hy rhc Globall)cbcnturc to plcrlgc su!.lr int':r,jrl trr pÇrìrnr or cnti¡ic; tlut rjo nut prricipltc in tftc DiC system. or othcrw¡liÈ

:::^...::,,rt- 
ín rcs¡*-cr (}t'suclr intçrcst. nrr..- trc atlbr;rcrl hy ttrc luck of I ¡rhysical ccrtificirc 

""i 
1.*ing i;htnlcrcsl.

_ ¡{ci¡hr'r thc Cot¡rpi¡n} not 
.llt!. Trsrtc!. (rrr lnr rc-tistr:rr. paying ¡gcn¡ or çonvcrs¡on ¡gcnl undcr .lhc

l¡dcnturc) r'ill lr¡vc an.r'rcs¡xrnsibility for tlrc pcrfonir:rn.c try oic nrir ñanicipanu 
"ii"¿¡*""p.i¡.;;;-';;tl¡qir rcs¡'*ctivc ohlig:rtiòns undc¡ ¡hu ¡ulcs rn,, proccdurcs got'crniirg rhcir op.ror;ons. oic hos adviscd ¡hcconrpcn¡i ¡h¡r¡ ir will tukc ro!' tcti(,n ncnr¡rnsd ¡. lx r:¡kcn hy l hotdcr of. D"t*nrrrç iilr*tir. Tjit iälin¡itstion. thc prcscnl¡¡lion of'Dúbr'ntufcs f¡¡r convcrsi,rn ¡s rJcscri'bc¿ bclott'l on¡i ai rt¡" J¡iar¡on of onc or morcI'urticipants ttr whôsc account *itl¡ DTC inrcrcsts in ¡hc Glr¡ù¡l Í)cbcnrurc 

"r" 
ci¿irc¿.¡ndinly in rcspccr of rhcprincipul.rmount of ¡hr. Dchcruurcs rcprcscntcrl hy thc Glrbll Dcbcnturc o,,o *h¡À-ru.h parricip¡¡¡ orPlniciplnts h¡s or h¡ì'c givcn such dircr.tlr¡n.

. DTc h¡s atlviscd tlic conr¡rlny ¡! follo*x: DTC is ¡ linrircd puçosc rrus( compäny organirrd undcr thcl¡rrvs of thc st¡ltc of Ncrv Yor&. ¡ rncmhcr of tl¡c FcrJcr¡l Rcscnc iyst"m. o ...r.rring cJrpor¡l¡on.. w¡thin ùcn¡ç¡nin-c of thc Unifrrml Comnrcrci:¡l C.,.J!'¡¡n(l ¡ "ch'$nng rscncy't rcgistcrcrl ¡uo-ront'to thc provlsions ofScc¡ion t7.{ nf rtrc lirctnngc 
^cr. 

DTCIs¡$ crcrr(.d,u nuù ¡i.ui',i._ f;"il;d¡.,tpöi, 
""¿,o 

facilirrrc rlrcclt'¡:r:!rcc ltr:.1 sclilc¡¡rcnt of sccurítìcs trJnqritir¡ns trt,iscg¡¡ ¡r.r1¡r¡*n$ lhrough *ljaf*ni" hrok-cnrry chrngcs to
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accouns of iu Panicipans, thercby climinating thc necd for physical movcmcnr of ccnific.¿rcs,' Paniciplnts
includc ¡ccuritics brokcrs and dcalcrs, banks. ¡¡ust companics and clcaring coçoratíons and may inctudc cinain
orhcr ôrganizations suçh ¡s rhc lniri¡l Purch¡scr. Ccn¡in ofsuch Participrnts (or their rcþrcscnrlivcs). togelher
wirh o¡hcr cnt¡tics. own DTC. lndirect ¡¡cccss ¡o rhc DTC system is availrble ¡o orhcrs such as banls, brokcrs,
dcatcrs ¡nd trust companict th¡t clc¡r through. or maintain ¡ cu¡todi¡l rctlionship wirh o P¡nicip¡nr, cithcr
dircctly or índircctlY.

Althqugh DTC hss ¡,srcçd ¡o thc forcgoing ¡roccdurcs in ordcr to faciliorc tnnsfc¡¡ of inrcrcs¡s in ¡hc
Glgbrl Dcbcnturc among panièipons of QTC. DTC is undcr no obiigarion ro pcform or cont¡nuc ro pcrform
such proccdurcs. rnd such ftroccduics mry bc discontinucd al any rimc, ll DTC is ar lny rimc unwilling oi unablc
to con(ínuc as dc¡rcsitary ¡nd ¡ succcsJor dcpp¡irory is nor appoinrcd by thc Company wirhin 90 days. rhc
Comprny wíll c¡usc Dcbcnturcs to bc issucd in ¿cnnírivc fonn in cxchrnic fo¡ ¡rrc öloú¡l Dr:bcnturc.

Convcyrncc ol nolicc¡ ¡_nd o¡her communication¡ by DTC ro Pahici¡rons. by Pcniciprnts ro tndirca
Panicípants ¡ad lndirccl Plnicipantsto bcncficial owncr¡ wilt bc govcrncd by arranlcmcnrs lmong rhcm,.lubjcct
lo any st¡tulory or rcgulatory rcquircntcnB tharmry bc in cffcct from ¡imc to rimc. Rcdcmprion noriccs ih¡li bc
scnt ¡o Ccdc. lf lcss lhan ¡ll of ¡hc Dcbcn¡urcs arc bcing.rcdccmcd. DTC will rsducc thc amount of ¡hc ¡ntcr¡r of
each Panicípant in such Dcbcnturcs in ¡ccoid¡ncc with its proccdu¡cs.

Ccnilicated Dcbcnnres. Dcbc¡ture¡ sold to invcitors ¡hrt ¡rc nor QlBs u.ill hc i¡sucd in dcfìnirivc
rcgistcrcd form and nrry no hc rcprcscnrr.d l,y rl:c ôlob¡l Dcbcirrurc. el8s.mry rcqucr rhri ;ril;D.;;;;; ilrt
hold in dcfinitivc rcgistcrcd lornr bc cxclungcd for ¡nrcrcsts in rhc Globil Dcbcnrurc. Ccnilìì¡rtcd Dchcnrurå
may bc issucrl in crclt;rn-tc for Dcn\nturcs rcprcscàtcd hy rhc Clobrl Dcbcnturc if r dcposirury is unwilling or
un¡blc to ctu¡inuc i¡r r d!'PosiÌ:rry f<¡r rl¡c Gtoh:¡t DÈhçnrurc ss Jcr fonliôbovc unrjcr "Glob¡¡l Dcbcnrurc: BJok.
Entry.Forrn."

'Rc¡trictìotts on Tnusfcr; l;-¡ieul* 'll¡c Dcbr:n¡urcs will eL suhjcct lo ccrt¡in lnnsfcr r!.srr¡ct¡ons as
dcscrihcd bclorv undcr "Tr¡nsfc¡ Rcstrictions" ¡¡nd crnific¡rcs cr.irJcncing thc Dchcnturcs rvill bcrr ¡ lcgcnd to
such cflcc¡.

Conlcrsìon of Dcbcr¡turcs

Â hokJcr of ¡¡ Dchcnru¡c n¡¿v couvcrt ít into Conrnrr¡r¡ Srq:k of úd C.,n,p"ny rt irny tinrc rficr.90 days
folkrs'ing thc l¡¡lcst darc of original issu:¡nr:c <¡f ¡hc Dchcnturcs.through.thc closc of husincss o¡ Àl¡¡,-h 3J; 20ig:
provitJcrJ ¡h¡t if ¡ Dchcntr¡rc is clllcrJ for rcrJcrn¡tion, thc holdcr nray convcrt ir only unril tlrc closc ofbusincss on
l¡t'i hsl lr¡¡dinÉ d;ry prior to thc RcrJcrrrprhrn Du¡c unlr,:rs rhc Conrpany dcf¡ulrs in rhc pasnrcnl of tlrc rcdcmþtion

lri!:. ^ 
Dclt¡¡turc in tcspcct ol'which ¡ holdcr lurs rlclircrcrJ r'Purihrsc Noricc crcrcising rhc oprion.ofìuch '

holdcr to rcquirc tltc Compan¡' to purch¡Lrc such Dcbcn¡u¡c mry hc convcncd ooly lf such nrx¡cc ¡¡ Lirhdi¡*n ¡n
¡ciordrncc s'ith ll¡c tcrn¡s of thc lnttcntu¡c, Siruilarly., l Dcbcnrurc in rr.spcct of uJrich r holdcr ir cxcrcising its
option lu rcquirc rcrJcttl¡rlion uPon J Funrjr¡nùnt¡l rJirangc may hcconrcncd only ifsuch hol¡Jcr rii¡hdr¿sì it¡
clcctíon to cxcß-¡sc its oPt¡on in ¡ccorrhncc u'i¡h the ¡crn¡s of thc tnrJcnturc. a troi<lcr ml)¡ conrcn ruclr holdcr's
Dcbcnlurcs in pan so long u such pin is St.fiÞ principal ¡moun( ât maturiry or a o'txilc nrulri¡rlc thcrcof.

nc initi¡l Conve'rsion Ratc is 6.5?5 ¡harcs of Cor¡rmon Sroik ¡cr Sl.0ü) priniipal irnrounr u nraruríry of
Dcbcnturcs, si¡hjccr lo ¡rljustnìcnl upon tlN occurcncc ofccn¡in 

"*.nr*. 
o, dcscr'ittrJ Ëclos., e hot<Jcr cnrltlcd ¡o

¡ fraction¡l sh¡rrc of Contnron Sro¡:k sl¡:¡ll rcccirc e¡sh cquol ro thc thcn currcnt nt¡licr v¡luc rif sûcl¡.lr¡c¡iondt
sharc,

'On convcrsion ofa Dr:h<'nturc. ¡ holrJcrivill not rcccivc ony cash p¡ymcnl rcFrcscnr¡ng accrucd Originrl
lssuc Discoun(. TI¡c Con¡P¡¡n)"¡ dclivcry to ¡l¡: hol¡lcr of rlx ,fiicrt nunlhcr of sh¡rcs ol Con¡n¡on Stock inro
which tlrc Dcbcntorc is convc¡lihlc (togctlrcr rvirlr thc crsh ¡roymcn¡. if.¡n,vi in licu of.frdc¡i<¡nat,Conrmon Stock)
will hc dscnrcd ro sarisfy rhc Coinpnny! ohligaiion to póyilic principrt anrounr of rhc Dcbcnrurc inctuding rhc
accrutd Ori-q¡n¿¡ lssuc Í)i¡count ut¡rihu¡¡hlc ro tlrc pcriort irom ihc ¡fag" D¡¡rè ¡o ihc Coi¡vcrsion p¡ic. ftui ¡frc
accrucd Original lisuc Discount.is rtcc¡rcrJ ìô trc puitl iir full i¡rhir rþn.cancclc{. crrin¡idiihcà oI foifcit¡d.,Ih;
Convcnion Ratc will nirt br: ut'ljustdrl at ¡nI línr; during rhc rênn of rhc Dcbcnrurcs rìrsuc¡ oicrucd Oiiginri
lssuc Discou¡t.

To sonvcn ¡ ccnifiè¡rcd Dchcnrurc inro C¡¡¡¡en 5¡ock, ¡ holdcr nrusr (i) complcrc and manirally sígn tþcgrnrcniitn noticc on ¡hr.h:¡ck of rhq. Dcl**nrurc (or sonrplctc and mrnuslly sign a frisinrilc thcreoO ¡¡åd d-clii.cr
st¡th ñolicc ro ll¡c conrcniion ¡lirit. (ii) súncl,rdcr ¡hc Dc-hinturc ro rhc coi*c¡iion a-cènr. (iii) if rcquired, fu¡niÀ
r¡r¡'ropri:rtc rrr,ù,rsclnûnts rnd ¡násfcr drrunrcnrs, ¡ntl (ir;t if rcquircd. p:¡. rll rrinsfir oi sínril¡¡¡ r¡¡cs, Thc
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proccdurc for co¡vcning a Global Dcknturc i¡ dc¡cribcd ¡bovc undcr "Form, Dcnomination and Rcgistradon-
Global Dcbenturc; Book-Entry Form." Pursuant to rhc Indcn¡u¡c, rhc duc on which ¡ll of thc forcgoing
rcquircmcnts have bcen s¡tisficd is ¡hc Convcrsion Þ¡¡c.

The Common Stocl issu¡ble upon conversion of the Debentures hûs no¡ b,çen registered urrdcr the Seeuriries
Ác¡ and is subjcct to ccra¡À rcs¡¡ictions on r¡nsfcr. Scc "Rcgirtration Righs" and "Tran¡fcr Rcstrictíons."

Thi Convcrsíon Ratc is subject to ãdjushcnt undcr formul¡c as se¡ fonh in ¡hc tndcn¡urc in ccirain cvcnr.
inclúding: (í) ¡he issu¡ncc of Common Stock ol thc Company ¡s r dividcnd or distribr¡¡ion on úrc Common
Stock: (ii) ccnâ¡n suH¡v¡sions and combinât¡ons of ¡hc Common Stock: (¡íi) ¡hc issu¡¡çc to ¡ll holdcn of
Common S¡ock of ccnain r¡ghts or war:rnu to ¡iurchsc.êommon Stock: ¡iv) rhc disrríburion ¡o ell holdc¡s of
Common Stock of capit:rl.stock (othcr thln Common Stock), of csidcnccs of ¡ndcbtcdncss of thc Company or of
¡ssc¡s (¡ncluding sccuritici (othcr than Cómmo¡ Stock). hut crcludiñg ¡hd'rc r¡ghls snd warants rcfcr¡cd ¡o in
cla.usg (iii) abovc or paid in cash)¡ (v) distribu¡ions cons¡sti¡ìg of cash. c.¡cluding any qúonerlj cash dividånd on
the Common Stock ¡o the ixtcnt ¡ha¡ thc aggrcgotc cush dividcnd pcr sh¡rc of Common S¡ock in uy qurncr docs
abt cxcccd thc grcstcr of (r) rhe ¡rmoun( pcr sh¡rc of Common Stock of thc ncx¡ pcccding quancrly cash
dividcnd on thc Gommon, Stock ¡o thc c¡tcnt lh¡t such ¡rcccding guanerly dividcnd did nol rcquirr ¡n adjurtnrcnt
of.¡hè Convcrsion R¡tc pursu¡¡¡t.¡o thir cluuJc (v) (ls udjusrcd to rcfìcct jubdivision¡ or combin¡tions of úc
Common Stoik). ¡nd (J) 3,?S.¡rcrccnr of ihc ovcragc'of ¡hc l¡st rcportcd salci pricc of ùc Common Stock during
the tcn tradíng days imrncdiatil¡' prior lo the rlarc ofdccl¡rnition of sucl¡ dividcnd. and crcluding ¡ny dividcnd or
distribrrtion in conncctionþith thc liquirJ:rtion. rJissolution or winding up of thc Conrpuny: (ri) payrncnt ín rcst!1ç1
of a tcnrjcr offcr or cxchlngc offer hy rhc Conrpiny o¡ ¡n¡1 Subsidiory of rhc Company fo¡ rhc Common Stock ro
thc c¡¡cnt th¡l thc cash an<J r:¡luc ofan¡'othcr can$idcrrt¡on incli¡rJcd in such payment pcr shurc ofCommon
Sfock cxcccds thc Currcnl I'l¡rlicr [¡ricc (os rjcfincd) tr-r $hrrr of Conunon S¡ock on thc trading day nct¡.
succccding thc lost da¡c on whiul¡ ¡cndcrs or crclnngcr m:ry bc mudc Fursuant to such rcndcr or cxcbangc óffc4
and (vii) Fo!,mcnl in rcrpcct o[¡ tùndcr o.ffcr or cxclrrngc offcr by a pcrson ollrr thðn rhc Company.or lny' Subsidiary (as dclincd) of thc Corn¡an¡' in which. as of thc clgsing d¡rc of the offcr, rhc Bo¡¡rd of Di¡ccrors is not
'rccommcnding rcjcction of¡hc offcr. lfun rdjustrncnt is rcquircrl ¡o hc nr¡dc ¡s scr forrh in cl¡rust (v) ¡bovc ¡s ¡
rcsult of c distributir-¡n thst is :r qulncrly rlitiúcnd. such urljusrnrunt would trc bascrJ upon thc an¡ouni by t'hich
such rlistribution cxccctJs lhc urxrunt of lhc qulncrl¡' c¡rsh rtividcnr,l pr.rnrirtcit to hc cxc{udcrJ Írursu¡n¡ to chusc
(v) ubovc. lf an odjustnrcnt is rcquircd to hc nrudc tJ sct lïrñh in cl¡usi (v) abovc us ¡ rcsulr of ¡'<listribution.¡hbr
is not a quartcrly divirJcnd. such r<.ljust¡rr.nt rvould l^* hr:icrJ upon ¡h,: full ¡nxlunt of rhc distribûtion. Tl¡c.
adjustmint rcfcrrcrj to in cl¡tusc (yii) ¡rhovc rvill only hc nuuJs. il'thc rcndcr oflcr or cxchangc offcr is for anl
anrounl thal incrc¡scs lltc r.rffcrur'r osn!'rship rrf Cr¡nurrr¡o Slo.'k lo nrorc tlu¡ 35%. r¡f tl¡c tolul sh¡rss of
Comtnon Stocli outst¡¡ndin_s. ¡r¡d if rhç. c¡¡sh i¡nd vuluc uf rny orlrcr sonsidc¡ution inclurjcd in suclr payrñcnf pcr
sharc ofCommon Slosk escccds thr'Cunr:n¡ Àlr¡rlc¡ l'¡icc ¡rcr shrrc ofCornn¡on Stotk on ¡hc husinlsi dly nòxr
succccding thc l:rs¡ tJrtc on sùiclr trn.Jcrs or r'rchitnsç.\ r¡r:¡v trr. nrÍdù pursu¡rnt to such tcnctcr or cxchan¡c offcr,
Tlrc adjustnrcnr rcfcrrcd to in cl¡rusc (vii) ¡h¡.c will gcncnlly nor hc nrrdc, howcycr, if ss of thc closinjof such
offc¡. thc offcring ducunrcnts rvitl¡ ¡¿¡¡-ç¡ to Írlch 6t'l"r rJisclosc ¡ pþn or'an intr:nrion to c¡Us1g fhC Cornpan¡i to
cng:rgc in r consolirlution or nrcr,r:cr uf tlrc Gnnp:nv or u srlc of all or subs¡:¡nti¡lly Jll of thc Cu,rrpuny's asicts,

No adjurtnrr:nt in tl¡s C¡rnvcrsirrn R¡tc rvill e\ rcluircrJ unlcss such adjusrntcnt u,oukl rcquirc a changc of :tt
.lcast lÇ' in.thc r¡tc tlun in cfttcrt pnrlitL'tl tlrrt an¡::rdjustrucnt lhcr woutd.othcrwisc þ,rpquírcd to bc m¡ùc sh¡ll
bc c¡nicd fonr'¡rrJ ¡ntJ t¡rlcn into ¡ccount in rn¡' suhscqucnt ¡djuitnlcnt. Exccpt ns s¡u¡cd ¡bovc, thc Convcrsion
lìatc will not hc adjustcd foi thc isiusncc of Conr¡on Srock or any sccuriiics convct¡blc into or cxchrngcablc
for Common Srock or c:rnf ing thr. ¡i_r:hl ro purchlsc ¡rny of thc forcgoing,

ln thc c:l5c of(i):rn¡' ¡ccl¡-ssificrtion ¡rf thr'Conr¡¡rrrn S¡oc[, or (iit r cr:nsolirlutit]n.or ntcrgcr invoiviirg thc
Complny or ¡¡ si¡lc or ct¡nvcyuncc lo antlthcr cor¡xrrlriou oftlrc propcrty untl ¡sscts oftl¡ó Conrplny as an cnt'ircty
or substantiålly ô$ rn cnlifcly. in c¡ch crx ¡rs r ¡csul¡ of whích hokJcrs ofCon¡mon Srrxt it¡¡¡i Uc cnrírtcd ló
rcccive stock. lccurirics, othcr pro¡xn¡',o¡ ¡ssct¡ (inclurJing.c¿ih) rr,¡rh r,:sFcc¡ ro or..¡n cxch¡ng" fo,,"ih
common stocli rl¡c lrokJcrs of rhc Dcnunturc¡ rhcn oútsønTing will bc cirì¡lcd tl¡crc¡frcr ¡o cãnvcrt guch
Dcbcnturcs into ¡lre kind ¡nd ¡ntoun¡ of ¡lr¡¡rcs of xiæ\. sccurirics or orhcr propcrry or rsicfr (¡nclud¡ng c*hl
*'hich thcy r¡'ould h¡vc orvncd or bccn cnti¡lctJ to rcccivc upon ruch ¡ccl¡ssilic¡iion. consolíd;t¡on. mcrglr. srli
ór.çonvcy¡ncc l¡ud.suclr ¡^ahcnturcs hccn conrcícrJ irrrnicdilrcly pri<r to such rcchssification. cônrclidation.

' r¡¡cr8cr. salc or conucylrncc ussutttirtg th:¡t ¡ ht¡lJcr ol' t)chcnturcs r,oukJ not tÌJvc c¡crciscrl any iighs of clcc¡ jon
¡s to lhc stot'[. sccur¡lir'* (r? arlh!'r Prrìlìr'rls.or rsì!'¡r (it¡r.lud¡ng cashf rcçciv:rblc.¡n con¡ccr¡ãn ¡i¡crcrrith.
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In rhc cvcnt ofa l¡xablc d¡s¡ribution lo holdcrs ofCommon Stock orìn ccncin p¡hcr c¡rcurnst¡nccs n4uiring
an adjusrmcnt to thc Convcrsion Ratc. thc holdcrs qf Dcbcntutçs mayr in ccn¡in circum¡tanccs, bs dccmed ¡ã
h¡ve rcccivcd a disrribution subjeet to United States ineome !¡x as a dividcnd: in ccnain o!hc¡. circums¡ances. the
abscncc of such an adjustmcnt may result ín a ux¡blc diridend ¡o thc holdcrs of Common Stocli Sec ..Ccr¡ain

Unired S¡¡tcs Fcdcr¿l lncomc T¡x Considcratíonç"

Thc_ Çompany.from-Ümc to time may. ¡ô ¡hc cx¡cn¡ pcrmiircd Þy law, i¡ç¡¡*. rhc Convcr¡ion Rarc by tny
smount for any pcriod ofat lcæt.20 days. in which ç'cc ¡hc Company slull givc ar lcast 15 drys' noticc oisucir
incrc¡sc. if tìc Company's Bcia¡d of Dircctors has m¡dc s dc¡crminå¡ion ùat such íncrcasc would bc in.¡hc bcs¡
íntcrcsr ofthc Company. which dctcirnination ¡hrll bc conclusivc. Thc Company nry, ar is opr¡àn. ngkc such
incrcâsc¡ in thc Convcnion Ratc. in sdditíon lo thosc sÊ¡ fo¡th ¡bovc, ¡s thc Bo¡rd of Dircctors decms advís¡btc
¡o evoid or diminish any incomc r¡x ¡o holdèß of Common Stock rcsulring from any dividcnd ordisuiburion of
stock (or righs lo rcquirc srcck) or from any c\'cn( Itc¡¡cd as such for ¡ncomc þx purposcs, Scc ..Ccrt¡in 

Unitcd
Sralcs Fedcral lncomc Trx Considcrations,"

Rcdcmption of Dcbcnlurcs et rhc Oþlion ot thÉ Corçp¡ny
No sinking fund is providcd for ¡hc Dcbcntuæs. Prior to Ma¡ch 2j. 2O03. rhc Dcbcnrurcs will nor bc

¡cdccmablc at thc opiion oi rhe Company. Bcginning on March 25. 2001. rhc Company may (¡ubjèc¡ ¡o
applicablc conractual rcstriction¡ iñcluding undct agrccmcnts govcrning Senior'lndcbtcdncs¡j rcdccm thc
Dcbcnturcs for cash as ¡ wholc al ony timc. or fiom time to timc in pârtr upon not lcsi ttpn 30 rtlys. nor morc
than 60 da¡s' notlcc ofrcdcmption givcn by msil to holdcrs of Dcbenturcs. Tl¡c Dr'hcnru¡e¡ will bc rsdccnr¡ble in
wholc multiplcs of S1.000 princlprl amount at mrrurity.

. Thc ublc bclorv shows Rcdcmption P¡iccs of ¡ Dcbcnturc pcr S 1.000 principrl ¡¡n¡uunf it ñrarurity thcrcof. 
.

¡t March 25.2003 and ¡t cacl¡ March 25. lhcrcrftcr.prior to nraturiry and ai maruriry on lrl.¡rch 2j.20ig. $hich
prices rcf¡cc( thc accrucd Origin.rl lssuc Discoun¡ c¡tcuto¡cd to cach such datc. Thc Rc<.lenrption pricc of r
Dsbcnturc redcemcd bcts'ccn such d¡tcs would inctudc ¡n arJditional ¡nrount rcflcctin_g tlic arJctitionll Originol
tssue Discount accrucd sincc thc ncrt prcccding rJatc in rhc t¡blc rr¡ thc uciu¡¡l RcrJcnrition'D¡tc

t¡)
Âcucd Orlçlrol

lsruç Dlscuirt
Ât s.or¿R.d.mplloo D¡tc

Mai.ch 25. 2003
Irl¡rch 25, 200{
March 25, 2005
Ma¡ch 25, 2006
Nlanh 25,2007
Itl¡rch 25. ?00S
Ì'1¡rch 25.2009
M¡rch ?5. 2010
M¡rch 25. 201 I

lrl¿rch 25. 20ll
Àl¡rch 25.2011
'lrfarch 25;2014
Ir{arch 25, 2015
h|arch 25. 2016
March 25. 2017
'It{¡rch 25, 2018

(rt
¡rcùml!ñ
ls*uc P¡irt

s 372.43
37!.43
37:,.{3
372.43
372.43
377.4J
372.4J
372.43
J72.43
312.43
372.43

.372.4J
372.4J
37¿.4J
372.43
t72.43

s 101.-rl
I l$..¡.5
1.53.N I
I80.45
20s.44
3.U,84
3(rS.7.l
30r.3q
3.ì5.30
J7r.rl
{0s.77

, {{s.13
{s9.87
513J2
579.39
627.57

f.ì)
l(sdrnrptlon

l,¡ks
( 

I 
l+(ll

s '47ó.75

5ü):88
526:2{
552.88
580.87
6t0.27
ó4t.t7
673.(r3'
707;t3
743.56
78 t.20

,..830.75
86:.30
905.95
95 t.82

t.000.01)
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lf lcs th¡n all of ¡hc outsiand¡ng Dcbcn¡urci hcld in ccrtifica¡cd form a¡c to bc ¡cdcemed. ¡hc Trûstec sh¡ll
sclect thc Dcbcntu¡cs hcfd in such form ¡o bc.¡cdccmcd in principal arnouns at maturity of$1.000 or wholc
multiplcs thcrcof by lot, pro nte or by ano¡hcr mcthod ¡hc Trusrcc çonsíders .f¡ir and appropriarc (æ long as such
mcthod ¡s not prohibired by thc rulcs ofanj, stock cxchrngc on r¡'hich thc Dcbcnturc¡ 8rc lhen l¡stcd. ifany). lfa
port¡on of a holdcr's ccnificatcd Dcbcnturcr is sclcctcd for panial rcdemptiori ¡nd such holdcr convcru a ponion
of such ccrtific¡¡ed Dcbcnturcs. such convcñcd potion shall bc dccmcd to bc ¡hc ponion ælcctcd for rcdcmption.
Dcbcnturcs rcgistcrcd in ¡hc n¡n¡c of DTG or its iromincð,will bc ¡cdccmcd pro rata as describcd t¡ndcr "-Form,
Dcnomin¡tion and Rcgistration-Glob¡l Dcbcnture: Eook.Entry Form."

Rcdemption et Opti,on of the Holdcr Upon e Fundamentel Chenge

tf a Fundamenni Chrngc (as dclincd) occurs ai any rimc pior to Mrrch 25. 20 I 8. c¡ch holdcr of Dcbenrurcs
shall h¡vc thc righr. at tlrc holdcr's ôption. to rcquirc thc Complny lo redccm ony or all of ¡uch holdcr'¡
Dcbcntures on thc dttc (thc "Rcpurchasc Dotc"¡ th¡l is 45 doys aftcr thc d¡rc of thc Company's ngricc of such
Fund¡mcn¡¡l Changc- T'hc Dchcnrrircs ç'ilt trc rcdccm¡blc in wholc inr)ltiplcs of tl,000 principal ¡mount .t
maturity â¡ lhcir ¡ccrctcd.v¡luc on thc Rcpurchasc Datc.

Thc Gompany sh¡ll rc<Jccm such Dcbcntùres at e priie cqual to.thc,I¡suc Pricc plus accrucd Origínrl tssuc
Discount to. but cxc¡uding. thc Rcpurchasc Datc. providcd that ifrhc Afplicablc Price (as defincd) in cont¡cction
with the Fund¡mcntal Changc ir lcss th:¡n rlrc Rcfcrcnic Markct Pricç (as dcfincd), rhc Company shall rcdecm
such DcbcqÍturcs lt a pricc cqurl to tlw forcgoing Redcmption Price nrultiplicd by thc fracrion ohrrincrl by
rlivitling tlrc AppliorbL. Pricc hy tlrc Rcfcrcncs lrl¡¡ke¡ Pric.c.

' Tl¡c Contpuny shall ,n¡iil to ull holdcrs of rcco¡d of rhc Dcbcnrurcs ¡ no¡icc of ,thc occurrcncc of ¡
Fund¡¡nlcntal Chungc rntl of thc rctlcntptirrn ríght arising cs a rcsull thcrcof on or bcforc rhc ¡cnrh dry oftcr thc
oscurcncc of such fìunduntç'nt¡rl Clu¡gc. Tìrc Cornpany sh¡ll dclivcr to thc Tiusrcc r copy of such noticc. To
cxcrcisc lhc rcdcmpiion ri,r:ht, h<.¡kjcrsof Dcbcnlurcs nrust dcl¡vcr,6n or bcforc thc 30th day afrcr rhc datc ofthc
Comprn¡"s noticc of ¿ Funr.l¡rnrcnt¡l Chongc (thc "Ftindrnrcnrot Chrngc Expíration lmc;'¡. thc Dcbcnrurcs to
bc s<¡ rcdccmcd. duly cndorsctl frrr ¡r¡rnsfcr, to-scthcf w¡th thc fom cnti¡lcd "Onr¡on ro Elcct Rcdcrnprion Upon I
Fund¡¡ncntul Ch:tngc" rtn lhc rcvcrs¡ù tlrcicof duly corn¡lctcrJ, lo thc Cotnn¡ny (or an agcnt dcsignstcd b¡, the
Cornplny fttr such purposr')- Prr¡ncnt lhr Notcs surcn<lcrçd for rcdcnr¡¡tion (snd nor withdns.n)'prior to rhc
Fundrmcnt¡¡l chirngc lìxpirirrirn Ti¡nc *ill hc ma<Jc Frornplly lollowing thc Rcpuàhase Datc.

Tltc lcrnr "FunrJ¡rtttcntrl Clrr¡tuc" nrc:lns lhc uir,,.g..ncc of uy trlnslction or cvcnt ín conncction with
rvlrich ¡lll r:r subsuntirlly :¡ll rrl'tlrc Cur¡¡¡¡uln S¡ock sl¡¡ll br. crchangcd f<¡r. convctc<l into, lcquiicd for or
coostilutc solcly thc rígltl to rcccivc considcr¡¡i<,¡n (rvhcthcr by mcans ofan crchangc offcr. liquidarion. tcndcr
offcr, consolíd¡¡ríon. nrcrgcr, c¡lnrlrinrri.n, rcslüssif¡curion, rcc:rpitclization of o(hcrw¡sc) which is not all or
substanti:rlly ¡¡ll ctln¡t¡ton str'k ol'¡ so¡np¡¡n)' lisrcd (or. up(rn consu¡nnì¡rion ol' or imrncdíarcly follgrving such
lrðnsrclion or cvcnl. which rtill hc lísrcd) on ¡r Uni¡cd Srürcs nirtional sccurirics crchrnge nr oppro"c,.t fo,
quotrtion on tlrc NusJJq N¡rtírrn:tl lrt:rrkct cir any sinrilrr UnitcrJ Srorcs sysrcnr of i¡uro¡¡r¡(cd dissc¡¡rinurion ol
quotrl¡onJ of sccuritiés priccs.

' 'ftc ¡crm r'ÂpPlicublc'Pricc:,' n¡ç¡ns.(i).¡n¡hoc.vcot olu.Fundsmcat¡l.Chrngc in.which thcholrtcrs,of thc
Comnton Stock icccivc only crslt, llìc nnrount of ca¡lr rcccivcd bi, rhc holdcr of,one sha¡c of Common Stock ond
(ii) i:r thecvcnt.of any.othcr.Fund:uncntsl Changc. tlw avcßgc of thc rcponcd lasr salc pricc for thc Common.
Stock during tltc tcn trarJin-c drys prior to rhc rcèoid dcrc for thc dcrcrminr¡ion of thc holjcis of Common Stock
cntitlcd ro rcccivr. crrl¡, sccuritics, Fr.rpcny or rxhcr asscts.in conncctioo wirh such Fundamcnr¡l Ciraogc. or, if
tlrcrc is no such rcco¡rJ tl¡¡tc. thc rJltc upon uùich ¡lrc holdcri of ¡hc Co¡nmon Sr<rk lhall harc thc ri¡ht rã.rccci"c
such c¡slr, sccuritics. firopctry of orhcr rssctr in cónncction ivith the Fundamcntal chongc.

Thc rcrnf ;'Rcfcrchcc !r,f¡rkct Pricc'.'sh¡¡ll inirirlly mc-an SJO.2Ogl (;hich.is cqual ro 66y,r% of.rhc t¡sr s¡lc
pricc of thc Conrrnón Sior'k ¡rs rcflcctèrt on.rhc tbvcr prgc oi rrr;s onc;rig M;.";.;ì";;-;; in rhc cr.cirr of any
rdjustmcnt ¡o ll¡c Convcßion Ratc ptrrsulrit to tirc provisions ofthc lndcnidrc. ¡hc Rcfc¡cncc M¡rkct prict sh¡ll
also bc adjustcd so lhst (hc Rcfcrcncc,lrlukct P¡icc shsll bc cgual ro ¡hc inirial Rcfcrcncc Ma¡kc¡ hicc mulriplicd
b¡. a froction thc nun¡crutor of u.l¡ich is ¡hc Cònr.crsion R¡¡c s¡rccificrt on thc corcr of ¡his Offcring Mcmonidum
(s'itlt(tut rcgant io rny adju'trrtrcnt tlrcrctrr) aorJ ¡l¡c dcnorninritr of ¡rl¡iclr is rr¡c Coi..äs¡.,n R¡tc follorving ¡ucb
arJjusutrcu,
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Thc Company will comply with the provísions of Rulc l3e-4 and.any other tcndcr offcr rulcs undcr ¡hc
Exchaagc Act whích moy ticn bc applicrble in conncction with thc rcdcmption righu of Dcbcn¡urc holdcrs in thc
cvcnt of a Fundgmental.Changc.

Thc rcdcmptiori rights of thc holdcrs of Dcbcnturcs could discouragc a potcntial acquiror of thc Company.
The Fundamcnul Change rcdcmpion fcrturc. howcvcr. is not thc rcsult of managcmcnt's knowlcdgc of any

'spccific cffon to obtain cont¡ol ofthc Company by mçans ofa mcrgcr. tcodcr offc¡. solicirarÍon or orhcrwirc, or
pan of a plan by managcmcnl ¡o ¡dopt ¡ sc¡ic¡ of an¡i.ukcovcr provisions.

Thc term "Fund¡msnul Chrngc" is limi¡cd to ccr¡åín spccificd tr¡nt¡ctions and mry no¡ includc olhcr
cvcnls th¡t might advcrsely ¡ffcct thc financi¡l condition of thc Company. nor would thc rcquircnrcnr rhrt thc
Comprny'offcr to rcpurchüc ¡hc Dcbcn¡urcs uponl Fundamcntal Change ncccssarily afford thc holrJcn of¡hc
Dcbcnturc¡ protcction in fhc cvcnt ol ¡ highly lcvcrlgcd trrnsaction. rcorgrnir:don, mcrgcr or simil¡¡r t.¡¡n¡3clion
involving thc Company,

No Dtbcnturc¡ may bc rcåccincà at thc oprion bf holdcn upon ¡ Fund¡mcntal Changc if rhcrc fray occuncd
and is continuing ¡n Evcnt of Dcfault dcscribcd úodcr "-Evcnß of Dcf¡ulç Noticc ¡nd Waivcr".bclow (orhcr
¡han a dcfault in thc paymcnt of thc Fundemental Changc Rcdcrnption P¡icc wi¡h Érf,cc(,to such Dct¡cn¡urcs), In
thc cvcnt ofa Fund¡mcn¡¡l Changc and cicrcise by holdcrs ofthc Dcbcnturcs ofthcir associ¡rcd rights ro rcqr.rirc
rhc.Compi¡ny to rcdcem all ora ponion ofú¡cir Dcbcnturcr.¡hcÍcc¡n bc noassur¡ncc rhst thc Conrpuny would
hurs sufficicnt funds ¡o p¡)' (hc rcdcmption pricc for sll lhq Dcbcnturcs ¡cndcrcd b¡r thc holrlcrs rhùfcof. Thc
Company cxpccts th¡t ihc Nciv Crcdir Faciliry will providc. ud'any futurc crcdir'ogrcumcnrs (inclurling an
c¡tcnsion. of ths Ncw Crcdir Faciliry) or'othcr atrccmcnts rclarínÈ to .indchtcdncss.(inçturlin_e Scnior
lndcbtcdncss) to rshich thc Contprny bccomcs a pany also may providc, thût a Fund¡¡nìcntul Clrrngc woul<t
constitulc ¡n cvcnl of. dcf;¡ul¡ thcrcun<Jcr pcrmitting thc tcndcrs ùcröundcr to acçclcr:rtc thc ntûturity thcrcr¡f :¡nd
thcrcby causc thc suborrJin¡¡ion provisions in thc lndcnturc lo apply. prcrc.r¡t¡nt ródctnptir>n of thc Debcn¡urcs
unt¡l Scn¡or lnrJcb¡c<Incss ¡hcrcundcr is prid in foll. Irny such provisions could ¡csiríct orprohibit tlìc rcrJ!.n¡pt;on
ofthc Dcbcnturcs. tftlrc'êompany is prohibircrl from rcdccming thc Þchcnturcs upon rhc o,,'currcncctgfa
Fundun¡cnt¡l Clrunge. thc Company could scek thc conscnl ofis ¡hcn cxisting lcndcrs ¡rì rcdscnl thc f)chùnturcs
or could lttcntpt lo rcfin¡rncc lhc honorvings ¡lur cont¡in such prohibition. lf thc Conrpany <Iocs not ohr:rin ¡uch I
conscnt or rcpay such horrorvings. thc Comþrny would ¡cmain prohibitcd from rcdccnring rhc Dcl¡.nruics. tn
such cosc. thc Conlp¡-ny'J f¡¡ilur¿ ¡o rcdr'tn¡ Dchcnturcs rcquírcd to bc rcdccmcrj unrjcr thr: tcr¡ns ol'tl¡c lndcnlurc
would conil¡lutc ¡n Evcnt ¡¡f Dctlrutr undcr thc lnd¡:nturc ¡nd woukl líkcl¡. con5ri'.-.- . <tcthult untlcr lhc rcrnrs of .

any othcr indchrcdncss of ¡hc Conrp¡ny oursrlndíng sr such timc. including Scnior tndcbtctjncs¡. tn ¡ucl¡
circumst¡nccs. ¡rr if ¡ FunrJ¡ntcnt¡l Ch¡n-cc rvould in ¡nd of itsclfconsritu¡c 8n c$cnr ¡ifrJcfaut¡ undcr ¡¡grccnrcnts
govcrning Scnior fnrJcb¡r'dncsr thcn outsÉnding. thr'suhorrJination protir-ions in rlrr. lnrlçnrurc srruld prrrhihit or
rcsrr¡\-¡ p3ymcnts ¡o ¡hc holdcr¡ of Ddb!.ôlurcj.

Purçh¡sc of Dcbenturcs et thc Option.of thr Hotdcr

On lrlarch 25. 3(lUl. ¡rl¡¡rcl¡ 35. lüJS ¡nd lrl:¡rch 15.20¡3 (c¡cl¡" ¡ "Pun-hasu t)rrr."r. rhr'Çr,nrp:in)'sill
hccornc ohligctctl to purchasc..lt.thc, ontion.of ¡hc holdcr,thcrcof.an¡'. oursruding Dchcn¡urc li¡r sl¡icl¡ :i.u'¡itrcn
Pùrchrsc Noricc h¡¡r bccn dclivcrcd hy rhc holdcr ro rhc oflicc of thc pa¡,ing aFcnt (inirirllr rhc'l'rusÈ!.r rr nny
¡inrc fron¡ thc o¡rning of businc¡r on thc d¡tc ¡h¡t i¡ 20 Eusincss Days (as dclìncrt) prior ro sucl¡ Pu¡ch:¡sc D¡rrc
trnt¡l thc closc of busincss on ¡uch Purchàsc D¡tc ¡nd for u'hich ¡uch Purch¡sc Noricc h:rs not t\.ot rvirlrtlr¡rvn.
subjcct to ccnoin addi¡ion:¡l conditi<¡nr.

Thc Pr¡rch¡sc Norìcc ¡h¿ll rtrtc (¡) rhc ccd¡ficarc npn¡bdrs of ¡hc Þcbcn¡urcs to bc rjr.tivcrcd b!. rhc trolttcr
¡hcrcof for purclnsc hy thc Çonr¡snj'¡ (¡i) ùc portion of thc principrl amount ¡t m¡turirl of Dr.hr.nturc¡ t(¡ hc
nurch¡scd. which porrion murt ùc Sl.00O oql *.holc muhiþlc rhércofl (íii) ¡h¡¡ such f)chcnrurcs arc lo lis
purchlscd by thc Company púrsurnt ro thß lpptiq¡hlc provisions of the Dchcnturcs: anrt (iv) in ¡hc crcn¡ ¡hc
Company clccts' pursurnt lo thc Comp¡ny Noticc (as dcfined). (o pây thc Purch¡¡e P¡icc to hc ¡r:ritl :rs ofsuch
Purch¡sc Duc in Common Stock. in *holc or in ¡rrn. but such purch¿sc pricc is ultinrlcly to tx, fr:ríd ¡o such
holdcr entircty in cash bcc¡use lny of rhc condirionr to p:ymcnt of ¡h! Purch¡sc Pricc ßrr ¡ronion tlrr.rcof) in
Common Stcrk is nor srti¡fìcd hy rhc Purcha.rc D¡rc. ¡s dcscribcd hc.low. shcthcr sucl¡ holdcr clccrs (r) to
withdr¡rv such Pu¡ch¡sr' Noticc a:¡ ¡o lonrc or oll of rl,c Dchcnturcs to *'hich it rcl:¡tr.s (st:rtin* lhr. ¡rinci¡nl
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üriount !t m¡tur¡(y änd ccnificatc numbcns of thc Dcbcnturcs as ¡o which such withdraw¿l sh¡ll rclalc), or þ) to
rcccivc cash in rcspcct of thc cn¡irc Purch¡c Piicc for rll Dcbcntu¡cs subjcct to such Purchase uoticc, If thc
holdcr f¡ils to indicsre..in thc Purchasc Noticc anrJ in any u'rittcn noticc ofw¡thdruwul rcluting to such Purchasc

l.Ioticc. such hokjc¡'s choicc with rcsficct to úc c¡cction ricscribcd in ciuusc {iv) abovc. such holdcr shall bc
dccmcd to h¡vc clc¡lcd to rccciyc caslr in rcspcct ofthc cntin: Purchssc.Priçc for nll Dchcn¡urcs subjcct to such
Purchcsc Noticc in such circumJt¡nccs, Fot I discussion of l*$ tn.¡ rr{:¡tmcn( r¡f ¡ holdc¡ rccciving cash or
Comnron Stock puõu¡nt to iti clcction to lcndcr iu Dctrnturcs to thc Conlpon)'on u Purch¡sc D¡tc, scc "Ccnain
Uni¡cd Surcs Fcdcral lncomc Ta.r Considcralions.'l

.Any Purchruc Noticc mry bc withdrawñ by rhe holdcr h!' r ¡vrittr'n noticc of withdr¡w¡l dôliwrcd to t¡c
paying agcnt.prior lo thc clorc of husincss on lhe Purch:ac D;¡¡c, Thr' nnl¡sc of wi¡hdrars¡l sh¡ll sta¡c lhc
,principrl rn¡ount ¡t nraturity und ttrc ccnific¡tc nurnhkrJ of ¡l¡r' Dcbsn¡urcs ¡¡s t(; shich lhc rv¡rhdr¡$,¡l noticc
rctc¡cs ¡ntt thc ¡rrinciprt :¡nlount Jt m;rturity. if ony, rshicl¡ rcn¡¡¡ins Nuticct to ¡hc Purch¡sc Noticc..

. TJ¡c Purch¡sc Pricc payablc in rcspcct of r Dchcnturc sh:rll hc cqu:rl kr ¡hr' lssuc Pricc plus accrubd Original
lssuc Discounl to thc Purchtñc D¡¡tc. Î¡c trhlc hclos' shrtru* thc Purqhcsc P¡iccs of ¡ Dcbcn¡urc ¡s ol ¡hc
spccificd Purchlsc Drtcs. Tltc Cornprny ritry ctcct to fi¡r!' tÍrr' Purch¡sc Price pnyrhtc :rs of any Purrhrsc D¡tc in
crsh,or Cornrnon Stor'k or anv sornhínatir¡n thcrcof.

t\¡icl$s'Ir;lc

lr't¿rch 3-5. 3(X).1

lrl:rrcir ?.i. l(XlS
Nlrrclr J.s. ?tllj

l1¡rsù$r
I'rkr

S{7(r.75
(r I ll.l7
7d I .20

llthc Conrp:rny clccts tr¡ n¡¡)'thç l¡u¡ch¡rsc l,ricc. in slrulÈ r¡r in p:rrt. irr Cor¡r¡¡run Stuck, ¡l¡c nu¡nbcr of
-sh:ircs ¡r¡ hc tlcl¡tcrcrJ in rcs¡rtt ul'tltr: ponion ol'¡ltc ltl¡rch¡¡-rc |tr¡c,: hr hc prrírl in Corrxuon St<rcl sl¡ull bc cqurl
to suclt porlíon of ll¡c l)urclr¡¡sc llricc rlivirlcrJ h¡ tltc lrfu'\t't I'r¡çr'trs dclìncd) rìt'rl¡c Corur¡ton S¡och. Hu*crcr.
no lì¡ctirnr¡rl slt¡trcs r¡[ Curru¡¡rr S¡*k sill lrt tlclissrcrl uprn ¡¡ny ¡urclr:rsc h¡' thc Grrup.rny ol'Dr:bùnturcs
llt?uugh thu dr'livcr¡; of Cotrlrr.rn St.r[ in pr]urcr¡|. in ll¡¡lç rrr irr prrt. ol"tlrr. Purch:¡,sr. Priic. lnstc¡¡rt, thc
Crlrttp:rn.v rrill pry c:rslt hl¡se'tl ln ¡l¡c'lrt:ulct ttricr. f¡¡rilll l¡ìrdthrn:rl rl¡¡rcs ofC¡ru¡l¡(nr Sr(Ek.

Tltc Crrnrpunv rrill girr'n,rti(r'(tlìc "C'rrrrr¡r:rn¡- Nr¡trtjc"l n.f tdìr rlunt f(l llusincrs Þrys prior io thc
Pursh¡Lsc D¡¡tc (thi: "Corrrprny Nlticr' l):rts"') tn ¡ll hrrhlcrs r¡ ¡lrr'ir ¡rdrlrcsscs shorsn in tlrc rcgistcr of thc
rcgisir¡r (;¡nd lrr hcnr'ficill ow¡(lrìi ;L\ rt'r¡uircd hy ap¡licahL' l:rrvf ¡¡¡¡i¡r, ;nnong otlrcr things, whcthcr llrc
Crrtrtplrn¡' rrill n¡r)' tlrc' l\¡rclrr.c Pnr'ç rrl'lhc l)t'ht'nlurr's in ürsl¡ rtr Crrnìrr¡on Slock. or ¡ny co¡rrhin¡¡lion lhcrcof
(s¡ccil,r'irr-r tltc ¡rr'rccntlgc ol'c¡rchl ¡rnrl, il thc Conrp:uiv dlrclr t¡ ¡r¡-r írr Cr¡¡lrr¡irn srocl. i¡ rçhrrlc or in p:rrt. the
nrtthflJ r)f c:rlçul¡rtinr ¡l¡c fil:rrlct I'riçc ol rhc C¡lrulron Strlg1,

'll¡c "lili¡rJ:ct l'ricc" ¡¡ts:urs thc $r'crrgr'r,f thc S:¡lc l'ri,ics t:rs dr'lìncrl) ol'rlr!. Gnniltolt Stogk for ¡hc f¡vc
trldin-rr rJ:r¡'pcritxl curlin-r: tr¡ thc thilJ ltu¡incsr l)ry pnor to tlrr.:rp¡rlisuhlc Purchrsc Drtc (¡f¡hç third Busincss
Diry prior.to ll** lppliclble l\rrr'l¡*c.l)rts.is ¡ truding dl* rrr. il',i! rs nr[ ¡¡ tadin-u d;r¡.. ilro-n ori thu l¡¡st rraiing.day
¡rior to such thinl Uusincss l);r¡'). rpprrrpriltt'l)' :¡(ljuJlritl to t¡rkc into rccounr ¡l¡c rlscurruncc rturing lhc pcri<xJ.,
conurrcncing on ¡hc lirst ofsuch rrutling tjrv¡ rJu¡ins susl¡ f¡sc tr:¡ling, rJirv ¡rcriorJ:rnrJ crnting on sucl¡ purch¡rc
D:llc of ccnuin cl'cnlJ lh:¡t rsrnrld rr'sult in rn arljustnrcnt r¡f lhq Cìrnrcnir¡n Ratc undcr lhc'tndcnturc.with rcspcct
lo lltt' Crlntnton Sttx:l. Tlrr' "S¡rlc ltricc" irf ihr' Coruurnr.!kr.:t rrn ¡n-r r,l¡rc ¡r¡c¡rns tlrc chrsing ¡*-r sh¡rc ialc
pricr' (or if no closin$ s¡lc pricr' is rr'prrtcrl. thc årcrugc birj ¡¡nrj ¡¡¡L pricr.r or. il'nrr¡rs. ¡hu rrnu in cithcr ccc. thc
rrrru-r:L' of thc :tvcrlt.sc hirJ irttrl :rlcnrgÈ rsli pr¡r'cxl orr sucl¡ d¡rtô ¡rs rc.¡rrtc.r.l irr the conrjnlsitc truns¡¡ciions for thc
principul UnitctJ S¡atcs sccuriti','" e'sclul¿:r' r¡n n'lrich lhc i¡rnlru.rn .Str¡cL is trurjcd or, if ¡l** Curulàn Stor:k is nó¡
listcd on I Unitcrt Sti¡¡cs nrt¡u¡¡rl or rcgionul st(dl !'xch:rngc. :s rc¡xrncd hy thc Nritirrn;rl Àsstxi¡tion of
Sc.curitiès Dc¡lcrs ÄutonutcrJ Qrrotutíon,Sys¡Ùrr. Bcci¡usc ll¡c. Àl¡¡¡Lct t¡¡ice of ¡hc Corr¡l¡¡o¡r Srrruk isrtc¡crmincd
prior to thc appliclhlc I'uicl¡t¡si l)i¡tc. lxridcrs of Dchcnturss hc¡r'¡hc marl¡cr risk rvitlr rcsf,cct lo rlró yaluc of thc
Cont¡non Stock ¡t¡ ht. rcccivrrl lïonr thc d:¡tc of dcrc¡nrin:¡tirm r¡l such lrlrrtct Pricc ro suctt lrurch¡sc D¡tc. Ihc
Corrr¡uny mc!.cllrt rr, ¡u¡' ilt" t,uß'lrrsc l¡rir,'c ir¡ Cìrn¡rr¡¡rrr Srrel onl¡. if ¡lrc infi¡¡rr¡rti¡¡n ncccssrD, lo ci¡¡cul¡tc
thc i\l¡rrkct l¡riir; is rc¡rrrtr.il irr a rhilr ncNslì¡tta-.r ¡rl'l¡¡rliu¡r:rl circrrhti¡rrr,
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Upon dctcrmina¡ion of thc actual nùmbcr of .¡ha¡cs of Common Srock in accordance wi¡h thc forcgoing
provisions. thc Coinpany will publish such dcærmination in a daily ncwsp¡pcr of n¡¡ion¿l circr¡tation.

Thc Company's ripht to purchasc Dcbcn¡urcs with Common Stock is subjcct (o thc s:¡l¡sf¡caion of various
conditions. including: (i).thc rcgistration bfthc Common Stock undcr thc Sccuritics Act, if¡cquircd¡ l¡¿
(ii) complíancc wirh othcr'applicablc fcdcral and s¡a¡c sccuritics laws, if ¡¡y. tf sucl¡ conrJi¡ion¡ arc nor srtisficd
by a Purchasc Datc. the Conipany will p¡y tic Purchasc Price of thc Dcbcnruics to Þ ¡rurchcscd on such
Purch¡sc Datc cntircly in c¡sh. Scc "Ccrrain Unitcd Statcs Fcåcr¡l Inco¡nc T¡x Considcrarions."'tl¡c Conrplny
will comply u'ith rhc provision¡ of Rutc l3c-¿f and any othcr ¡cndc¡ offcr ¡utçs undcr rhc Erchrngc ¡q 

"lh¡círmay lhcn hc applicrblc and vilt filc ¡ Schcdulè t3E-4 or aoy o(hcr schcdulc rcquírcd rhcrcundc¡ in connccri<¡n
wirh:rny offcr by rhc.C,ompany topurchosc Dcbcntu¡å ar thc option ofholdcrs.

Paymcnt of thc Purchæc.P¡icc for a Dcbcntu¡c for which ¡ Pu¡ch¡sc Noticc h¡¡ bccn dclivcrcr! ¡nd not
rçithdr¡rsn is conditioncd upon book-cntry.¡r¡nsfcr or dcljvcry of such Dcbcnrùrc (toEclhcr rvirh ncccsslry
endorscmcnts) to the paying agcnt !t ¡ts off¡cc in thc Borough of Mlnhattun. Tlrc City of Ncw Yorli. or â¡y ot¡ç¡
officc of tltc plying agcnt m¡¡¡nla¡ncd for such purposc. a1 any timc (whcthcr prior to. on or lfrcr thc Pu¡ch¡¡c
Datc) oftcr dclivcry of such Pu¡ch¡sc Noticc. Paymcnt of ùc Purch¡sc Pricc for ¡uih Dcbcnrurc rvitl bc m¡¿c
f,ronrp(l)' following ¡hc l¡tcr of ¡hc Purch¡sc D¡¡c or thc time of book.cntry rransfcr or dclivcry o[ such
Dchcnturc. lf tlrc piying lgqnt holds. in accordancc .,À'ith thc ¡c¡rns of thc lndcnturc. mo,rcy or sccurirics suflicícnt
tu [tr)' thc Purcl¡:¡sc Pricc <¡f ¡uch Dcbcnturc on tl¡c Busincs¡ Day follou.in-t ths Pua-h¿rc D¡rrc. thcn. on ¡rnrt:rf¡cr
such dutc. suclt Dcbcriturc rtill cè¡sc to bc outstanding and Orilinal lssuc óiscounr on sush Dcbcnrurc rvill qcisc
to rcsruc rvltcthcr or not book-cntry tr¡nsicr of iuch Dcbcnrrjrc is m¡dc or such Dchcnturç is ¡lclircrcrJ ¡o thc
p:rying rrgcnt. ¡ntj ¡rll ¡irhcr rights ofthc holdcr sh:¡ll tcrmin¡¡c (othcr ¡h¡n thc riglrr tr¡ rcccivc rhc Purch¡sc pricc
upon rJcliu:ry of tltc' Dcbenturc).

No Dcbcnturcs mry bc purchascd ot ihc option of thc holdcr for cash il rhcrc h¡s r¡ccurrcd (prior to, on or
aftcr tltc giring h¡* thc holdcrs gfsuch Dcbcnturcs ofthc rcquirc<l Purch¡sc Noticc) and is continuing nn Evcnt of
Dcf:¡ul¡ tJc'scrihcrl unrJcr '.'Evchts olDcfoult; n*otisc ¡nd W¡ivcr" bclow (orr,¡r th¿n ¡¡ rjr.f:rul¡ in rhc pa¡,nrcnt of
tt¡c Purch¡sc Pricc s'ith rcspccl to suclr Dcbcnturcs).

. tf ¡hr' Coln¡t;tny.lx'colltcs obligrtcd to purch¡Jc any oursrrnding Dcbcnturr. ou ¡ Purch:rsc D¡¡tc. tl¡cn: cnn hc
nt! as:iutilncc thlt thc Contplny would h¡r'c suflìcicnt funds to pry tlrc Purch:¡sr. lt¡icc on lhr¡ Pur¡:h¡sc Dute (in
's'hiclt c¡¡.sc, thc Cttntprny couftJ bc E-qu;tcd to issr¡c sl¡¡rcs of Con¡n¡rxr Stock ¡o FJ). thc tru¡Éh¡¡sç' Piic¡c ¡t
v:¡lu¡¡¡iuns h¡¡scrJ on thcn prevailing nrarkct priccs) for all rlrc Dcbcnrurcs ¡cnàcrcrJ b¡' thc huldcrs tl¡cicof. TI¡c
Corn¡rn¡- sspccts th¡rl lhû Ncw Crcdir Frcilíry rvill prohibir rhc purchasc of thc Dr.bcnrurcs fi¡r cash bur sili
pcnnit thc purchusc of Dchcntu¡cs u'ith sh¡rcs of Commoo Stoct on ¡ Purchasc D¡¡tc. 'll¡crc c:¡n hc no ¡:tJur¡¡nçc
tlr¡rt unv luturc crctJit ngrccnrenrs (including :¡n sxrcnsion of¡hc New Crcrlit Facilhy) or orf¡cr ¡r_r:¡cci¡ìcnts ichrring
tn itrdcl¡tr'<Jncss (including Scnior tndchtcdncss) to which rhc Comprny bcconrcs I prn¡irvill no¡ cont¡i-n
prolritritiorrs'on o¡ rJclirults with rcspcct ¡o thc rcpurchs$c of thc Dcbcnrurcs or proviir. rhot pn-p;rynrcnt or
rcdcrnplion tvould qon¡titutc ¡n cvcnl of rjcf¡ult. ln thc clcnf ¡ Purchosc Darc occurs ilt a l¡t¡rc u,hcn thc
Conr¡rn¡' is prohibitcd from rcpurchasing thc Dchcnturcs, ¡hc Company could scðk thc.conscnt of its ¡hcn
cxisting lcndcrs to rcputchasc thc bcbcntu¡cs ôr could au€mpt lo relinc¡cc thc borruwings rho¡ cont¡in such
prohihition. lf thc Company docs not oh¡¡in such ! conscnt or rcpay such borron'ings, ¡hc Co¡nfi¡n).i'ould
rcrncin prohihitcd fronr rcpurchising lhc Dcbcnturcs, Thc Comp¡ny;i il¡tirrc lo ."puictúsc Dcbcnruics icquircd
to hc rcpurcltsscrj unrlcr ¡l¡c tcrms of tl¡c lndcntu¡c rvould consti(utc ¡n Evcnl of Dcf¡ul¡ uil¡er thc lnrlcntuic rnrj
rvoul<J likt'ly conslitutc ¡ rJcfault undcr ¡hc tcrms oflny othcr indcbtcdncss of¡lrc Conrpuny ouurrnrJing lr such
tinrc. inclurling Scàior lndcbredncss. ln such cincum¡toncca. thc subordin¡¡ion ¡rovisiois ii¡hc tndcn¡urc woukJ
prohibit or rcstricr paynrcnrs ro rhc hotdcrs of Dcbcnturcs.

Subordln¡tion of Dçbenturts

r¡c lnrjchrr:dncss cvirJcnccd by rhc Dcbcnrurc¡ ls suhordin¡rcd to thc cxrcn¡ providcd in ¡hc tndcnlurc to úc
prior pl¡'nrcnl in full in crsl¡ or othcr F¡Jnrcnt s¡r¡sf¡c¡or)' ¡o rhù holdcß of Scnior Indcbtcrlncss of dl.cristing
ðnd luturc Sriniur fodchrcdncss, Such suhordination rsill ner nr(.rçnl thc or.cuÍùncc ofuny ll.cnt ofDcfault un,J,:i
¡hc lnrjcntr¡ir.- .
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Upon any dist¡ibution of ass¿ts of rhc Company upon any dissolu¡ion. winding up, volrintary or involuntar¡'

bankruprcy, insolvcncy. liquidarion, rcorganization. rcceivcrihíp or similar procceding rclal¡ng ¡o thc Company

or its propeny. an assígnmcnt for ¡he bcncfit ofcrcditors or any marshaling ofthe Comprny's a.tscls or liabili¡ics.

rhc holdcrs of Scnior lndsbrcdncss wilf bc cnti¡lcd ao rcccivc p¡ymcn¡ in full, in cûsh or olhcr p¡ymcnf

sat¡sfâclory lo thc holdcrs ofscnior Indcbtcdncss. ofall obligationr duc in rcspcct ofsuch Scnior tndcbtc<lncs

bcfo¡c rhc holdcrs of Dcbcnrures will bc cnti¡lcd to rccc¡vc eny Frymcnt of thc principul a¡nount. ¡t nruturily.

Is¡uc P¡icc, accrucd .Origín:l Issuc Discounl, Rcdcmfr¡¡oo hisq Purch¡sc Pricc. Fund¡nrcntal Clungc.

Rcdcmprion Pricc, inrcrcst. if ony. Liquidatcd Dlmagcs. if ony. or any ôthcr F¡ymcûß ¡n rcslccr of lhc Dcbcnturc¡
(r "Prymcnt on thc Dcbcnturê¡"). ¡nd until all oblig:rrions with rupcct to Scnior lnttchcdncs¡ arc paid in full in
cash or othcr paymcnt.s¡rt¡sfûctory to tJ¡c.holdcrs of Scnior lndcbtcdncss,. lny Pr¡mcnt on.thc D¡:bcnlurcl,to
s.hich ¡hc holdcrs of Dcbcnrurcs s'ould bc inrirlcd sh¡ll bc m¡dc ro rhc holdcrs of Scnior lndchtcdncss. By rciuon
of thc ¡ubordination. in thc cvcnt ol'thc Comprny's dissolution. windint up. h¡nþuptcy, lnsolvcncy. liquid:rtion.
rcorganizarion, reccivcrship rx simílcr procccding rclating to thc Compmy or its propcny, ln assignmcn( for rlic
bcnctir ofc¡cdiiors or sny nrarshalinj of rhc'Companyk issçs or li¡bili¡ics, hokJcns ofscníor lndcbtcrtnsss ml¡'
¡eccivc morc. ratably. and rhc holdcts of Dcbcnturc¡ nrly rcccivc lcss, nubly, th¡n thc r¡thcr c¡crlitor¡ ol thc

Company.

tn rhc cvcn¡ lh¡¡t thc Dcbcntu¡cs arc dcclarcd duc und payubtc prior to ttrcir stltcrt nraturity hy ,"oron of tlrc
occurrcncc of ¡n Evcrtt of Dcf¡ult. tlrcn ¡hc Compeny is obligirtcd to notif)' pronrptly hokJcrs o[ Scni{r¡

tndcbtc.Jncss of such lccclcr¡tir¡n. Tlrc Corrrpuny nrl} not pr! nxrnic¡ oìvcd puniu¡rnl 1o thc Dchnturcs until
120 dcys h:¡vc J:¡ssqd.¡rlicr sucl¡ lccclcr¡¡tion ocçuri unrl rnay thcrcuftcr p:ry thc Dce$nturcs if ¡hc tûnns of tlrt
lndcn(urc othcrwisc ¡rrnrit pr¡-mcnt at thst tinrc.

The Company ¡lso ¡r¡¡r)¡ no( n¡ukc any Prynrcnt on thc Dcbcnturcs if (i) ¡ dcl'gult in any paynrcnl ohligutiorrs
in rcspcct of Scnior lndchtcdncss rxcurs ¡nd is continuing, without rcganJ to :rny applicithlc pcrirxl of grucc
(whcther at maturity or ¡t ¡ d:¡tc ñxcd for p¡ymcnl or hy dcchntion or othcrwisc) (c¡ch :r "paymcnt dcfaulf") or
(ii) ony orhcr dcf¡ult occurs nnrl is continuing with rcspcct to Dcsignrtc<J Scnirrr lnrlchicdlress thlt ¡^-rruitr
holdcr¡ of tlrc Dcsignatcd Scnior lndcbtcdncss os trr which sush ihf:lult rr;lotr.s h) rccclùrrtc íts nr:rturity ud thu

Trustcc rccciv!'s ¡ no¡icc'of such dt'f¡ruh (u "Plvrncnt Blockcgc Nrlriei") fron¡ thc Grnrpuny u, ír,r,,, 
"rcprcscnt¡tivc for ¡nv issuc of ÞcsignrtcrJ Scnior lnrjchtcdncss. Psyrrrcnts on thc Dcbcnturcs nrny :rnd slull hc

rcsunrcd (¡) in.c¡sc of l ¡:ttnrcnt tjcfi¡ult. ¡hc clrlicr of the.dJrc on rçhich sush dcf¡¡ult is curcd or rvl¡itcrj in
.acc.ordancc with thc lcnns of thc covcrning instrur¡rcnt lrr cc:¡scs to c¡i:rt ¡nd (h) in cusr. of,lr non¡uvnrcnt dufirult.
thi cårlr¡l of tl¡c drtc ¡ri rslrich such nonprrnrcnt tJclìrult is curcd ör rr¡¡ír'crt in ¡rçconjrncc rvith tbc tr.nns oI tlu
govcrning inslrumcot {rr ccilìcs lo criJt or l?9 rJs¡rs sl'tcr lhc rJarc on rvhich tlrc rpplicuhfc Pnymcnt Blockrrgc
Noticc :s rcccivctJ b¡- tlrc'l'rustcc if tltr: tcnrrs of tltc lndcnturc ofhcnrisc ¡rcrnrit ¡u.srrunt ¡rt tl¡ut tirrrc. n*o nc.s'

¡critxJ of Frlnlcnt hlocl:rgc r¡¡cv hc colnntcncctl pursutnt k¡ r Pntt¡r.-nt Blrrl:rgc À*oticc unlclis :ro,J until
365 drys huvc tlrpscrl rincr' tlrc initi¡l cflr:ctitcncis of ¡hc imnrcrliatcly prior Pasrncnt llhrß:rgc Noticc. Nrr
nonpayntcnt r.lcf:rult tlt¡¡t crirtcrj of rvJs ¡(,ntinuing on ¡lrc rtrtc of ttctiscry of nny lb!.rnùnr Bhxkagc N¡¡ricc ¡o rl¡..
Trustcc sllull hr'. ¡rr sh:¡ll hr'r¡udc. thc.h¡sis for a sutr.scqucnl Pl¡rnrJnr Blotk:r¡c Noricr. unlcss sucl¡ tlclïu[ sh¡¡ll
h¡vc hccn curcrl t¡r rv¡ivcrl lirr ;r pCrio<l of not lcs¡ ilr¡n 9lt dcyS (ir hcing ackno$'lcrJgcrl tlritt lr) iny nclíon of ll¡c

'Compan¡- or ¡nv'of its ruhsidi:¡rics ocrtrrring suhscqucnt rr dclir.cry of a Piryrtrtnr Blocksgc No¡icc thl¡.q.oulC
gilc risc lu Jn)'cscnl oftlclirult pursu:rnt to ¡rn).pnrvisiun.rrfscnior lndsbtcd¡¡css ulrdcr rvhicl¡ an svcnt ul'dcf¡ul¡
previousl¡'cristcrl (or,*:rr continuing !t lhc t¡nrc ofdclir.cry ofJuch Pr)rrrcnt Bhrctugc N¡lticc).durll corlrtilu(c :¡

ncw cvcnt ofrJcf¡r¡l¡ f,rr rl¡i¡ frurposc ¡nú (yl tny hrc¡çh of¡ fin¡nsi¡l crltcn;¡nr giving risc ¡o r nolp¡¡ytncnr
rjcfuult fur r pr'ritrrl ctrthn¡ :.uhsçqs¡'¡¡ to thc dJlc ol'rlclivcr.r. of tlrc rcs¡r:ctivc P¿.r n¡cnt Bhxklgc Noticc slull
Consl¡tutc 3 nc\\' c\cnl rl'(l!'lnult fur tlris purpuscl,

ih. t.rt "scnior lnrlchtcdncss" n¡c¡¡os thc principrl ol, prunriurn. if un¡.. inrcrcsr ¡including ¡rtl in¡crcsr
occruing suhscqucnt to. ¡¡r rvhicl¡ *ould accruc hut.for. ¡hc.comtncncctncn( ol irny hunkrupcl'or'simihr
procccding, q'hcrhcr or nrx ¡ cl¡inr fo¡ post.¡ærition.intcrs¡t is ¡lldrvl¡hlc ¡rs r c¡¡int in uny such ¡nrcccdíngt.
originrl issuc discount. rcnt ¡nd cnd of tcrnr payincnrs pryablc on or in conncction wiitr. uql. to ti¡c cxìçnt nor
includcd in thc forc¡oing, ull ¡ntor¡nts payablc as fccs.'.costs, cÍ¡rnscs, liqui<llrcú rtirnrugcs. inrJcmnitics.
tc0ufch¡:ic ¡nd othc¡ fiut ohliÈ¡tions'¡¡orj othcr ¡¡nt(runl$ ¡o ¡l¡c cxlçnl :¡ç.crucd or duc on or in cunncctíon witl¡.
Stcurcd lnrlchtcdnúss (tr dclìncd) ofthc Conrploy..sjrs.tl¡cr outst¡¡nrjing on thc rl:rrs ofrlÉ l¡¡ttqnrürc or tl¡crc¡¡ftsr
crcstcd. incurrcd, ¡ssurircrj, $urrrntci:d (ir in cl'fccr. guerantcccl b¡, rhc Courpuny (inr.lurling all rjcfcn¡rls. ¡crir:u,els
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c¡tcns¡ons or rcfundings of. oramcndmsnts, modifications or.supplemcnrs ro, thc forcgoing). Notwirluranding
thc foicgoing, thc tcrm Scnior lndcbtcdncis sh¡ll not includc_(i) lndcbrcdncss of rhc Company to any subsidiar!
^f r\- ô^--.-.. - -^:^i'.. ^a.l- ..^,:--or lnc Lompany' ¡ m¡Jorllt o¡ tnc vû¡¡ng s¡o€K ol wh¡ch ¡5 owncd. d¡rcctly or indircctly. by thc eompany,
(ii) accounts payablc or othcr indeb¡cdncss (o ¡r¡dc crcdirors crcrrcd or ¡¡sumcd by thc Company in rhc ordinary
eor¡rsc of business and (iii) any prnicula¡ lndchtedncss in *{¡igh rhc ínst¡umcñt crcaring orcvidencing thc srml
or tl¡e assumption or gurrantcc-thcrcofcrprcssly providc ¡h¡r sucl¡ l¡rdchrcdncss slull no¡ U" r.n¡o.in,¡glir.oi
p¿ynrcnl to. or ís pari passu rrith, or is subonJin¡rcd or junior to, tl¡c Dçbenturcs.

Thc rcrm ..ln<lcbtcdnc¡s.. 
¡ireans. r¡,irt¡ rcs¡æcr to any pcrson (ss dcfincd) ¡nd wirhout duplicotion: (a) alt

indcbtcdncss, obligarions and othcr liabiliricr (contin-ecnr or orherwbc) of such pcnon for Uorro*cJ iãn.¡.
(including r*rligations of thc Comprny lo rcs¡-*cr of ovcrrJnfts. forcign cxchrngc contn¡cts, curcncy c¡ch¡ncc
;¡grccmcnts. intcrçl ratc protcction rgrccmcnts, and rny lorns or ldtoncc¡. wlrtñer or nor cvidcnccd Ly nötcs ãi
sintilrr inst¡umcnts¡ or cvirtcncc,.l by. honds. <lcesnrurcs. notç.s or sinril¿r instrumùnlJ (u,hcthcr o¡ nol thc tccoursc
of ¡he lcndcr ís to thc wholc of tl¡c rsscts of sush Pco-on or io only ¡ fpnion thcnof)¡ tt) ai¡ rcfnruurcmcni
obligations and orhcr liubilitic¡ (coniingcnt r¡r o¡hcrwisc) orsu.t, p.nii;ihï;ü;í;ìc¡rcr¡ of cædir. b¡nk
gucnnlccs' bsokcrs' acccpt:tnccs'or ¡ittrilrr fircili¡ics; (c) oll obligarions ¡nd li:¡biliiics (contingcnt o, or¡.*¡r.i
in rcspcct of lc¡scs ofsuch Pqrson (i) ¡cquircd. iu confonnir¡. rvi¡h gcncr.rlly rcccprcd accountlrig.principla. ro ü
:¡ccor¡nlcrJ for cs capioliz.cd lc;rsr: ohlig:rtions rrn thc h:¡t¡¡ncc ihccr ofsuch Pcrson. or (ii) r.quircC, in cbnforriiy
rvith gcncr.rlly acccptcd :rccountiirg principlcs. trr hc ¡'ccouotcrJ firr a.s an oJrt'rating lcls:. provi<IcrJ círhcr (A) sucír
o¡tcnrting lcrsc rcquircs. ¡¡t tltc cnd of tl¡c lcrtu tltcrsof. th¡t $uch Pcrson ¡¡¡ikc nny puylrcnt otl¡c¡ th¡n ¡ccrucd
pcriorJic rcnt iñ tltc ctcnt tlt¡t such Pcrson tl<rs not rcqtrirc rhc lc¿sc<J rc"l pro¡rrryind rctrrcd fi¡turôs,ur,¡c"iio
sucll lcisc or (B) suiih Person hus.¡r¡r rrprirxr kr;rcquirc rhc tr.rñcd rcltl purp"nj."ni rr:l¡¡tcrJ fi¡rurcs, whcthc'r such
option is s:crcis¡¡hlc ô¡ iny tin¡c ()r-unrjcr spcr'iticrl circunrsrurccs; (rJt gll obiig:rtions ofsuct¡ pcrson (conringcit
ur othcrwisc) with rcspcct lo ìn ¡ntcrc$t nr¡c Jl'rp. cup or collur agn:rrncnr or othcr sin¡il¡¡ insirunrcni or
¡srccolcnl or firrcisn cutÎctu')' hcrJgc or ctcltrngc i¡Brccnrcnl or orlrc¡ ¡intil:¡r ;ns¡runlcnl or ¡grccmcnt; (c) alldircct r.¡r indircct guuruntics or sintil:¡r ¡Èrc!'rncnlr by such Pcriun in rcs¡*-c1 of. anrJ ubligation, o, ¡,,¡¡ìti,¡a,
(contingcnt or rtth!.rrsisc) of suclr l,crst¡rr to lrurühlic or rlthsrsisr' :rcquirc or ¡rtt¡cn'isc ,,rr,ir" , .raJi,rrìg;;.i
Ioss in rcspcct rll'. inrJchtcrJnr'sr. rthligutrrrrr or lrul¡ilitic¡ Ùl' rno¡hùr Pcrsrlr¡ of tl¡r. ki¡¡d rlcscrihc¡J in.ci-¡uscs(:r¡ through (,ll: (t) lrly intlgh¡crhcsr or uihrr,rlrligrri()n! d\:siiri6(d in clauscs (n, rhrouih (d) scquftd by ¡¡n.v
nnlrfsl.ll!'. ¡['rJ-r.tc' licn rr olhcr ç'núunìhÈncr'cristing on prop!.rl)'ìrhích is os'ncd or hc¡l h¡. such pcrsoi.
rcg:trrJlcsl ol'sllrtlrr.r tl¡c' indr.hrcrhlr.ss rrr rrrltLrr uhli!.:¡ttirrn tccurcrJ rlrcrchy sh:lll h¡rta tr.cn nssuntcrl by su-ch
l.¡r'rson;:rn(l (gi rn¡- rrt.i ;li-.j.,tcrr¡¡ls. rr.:t,rr..¡r1.. crlrnl.i,rnr rntl rclurtdioys ol'. 1¡r ¡rnrr:nttlrìc¡rts. ¡rrgrJiljc¡ti¡ns Orsupplctttcnls to.:¡nl indùbtr'dnr'¡s, ohligrtir.rl rr lrahilir-v ot rlu Ii¡¡rJ dcsirilurJ in cl:¡us-cs (a) rluough (f),

- _'tlrc 
(!ñu "l)d\i'.irlillcrj 

'sc¡lr,r 'l¡¡rlchtcdrtr'.." ¡¡¡.'¡,n" trt Srnr¡r lrrJchtr'tj¡rcsr ingurrcr.l undcr thc Ncrv CrcdirFrcil¡tt ¡¡r (ii, Jn.\'olhg'r purticul,r Surior lrr¡lçlr¡ç¡¡lcs-r tn llrrcll t[!, ¡¡trtruu!.¡t crc¡tti¡S or Èiidciaing ,¡" ,*ra()f lllc ;htunlfìlirrn .rr liu:¡r:lnh'rt rllc¡trrl' l¡¡r rr.l.rrfJ xgr('!.ttr!.nls (ìr drìCu[lcntr lrr rçhic¡¡ ìhC COntn$ny iS a nrnr,)
ùrfìr\'rslì' pßltiJ(.r tlut lruch Sr.trr¡rr lnrL{rruJnc.i rhrll ht ..Dcrigrrirrr,rt 

Scníor lnr¡Èbtcrlnçxs': fur'prrporai'ii,fri
ln.lCntun-; ¡rOtuJt..l tlt:¡t su(lt llt\rruilt(rllt. ¡grüdnt('nt ()r .rth.,r ,l,nul¡¡.int nrr¡, plaCC lif¡rif:rtionS ¡n<l COnditiOns On
tlrr' right rll'such Scnior lnrJchtcrlncrr hr c\crdr.c rlrc riglrtr .rl D.,rignltcrJ Sr:nior tn,JchtcJness,

'lle tcrnl "'sccurr'd lnrJclrtcrtncsr" [r!'rn\. \i rrh rr's¡cr1 lo:rnr rcrs¡[. lnrJr.htr.rJ¡rcss of such pcrson sccu¡cdhv rny nrongrgc. ¡L'rJgc. l¡cn ot utlrcr cncunrlrrrl¡1' c¡¡tii¡¡g rìn fhc firrlpcrll (r nrr-!:ts u.hich is owncd Or hclrl b¡.¡ucl¡ Pcr$t¡n.

. .'l},: Dcbcnturcs ¡rc oblit¡rrir¡n\ t\!ilu\i\r.lt uf thc CrtrtrnJn),. Sincc t¡c ,rj^*r'rirrns.of thc Conrpany arr:conduclcd through ruhsi¡Jiuriss. ¡ltc Érslr lì,rr irntt rlw crrnscqucnr rrhiliry tir *-rvicc dcbt. ¡nclu¡¡n; ;6.
3::*Ï:t:-:: u*nrJc¡t upun.ths crrnin¡s ll'rr¡ ruhsiJur¡r's.rntl rl¡c rlisriburion ot'rirosc cainíngs ¡6,;rîno;
¡o¡¡ns (ìr o¡hcr tr¡¡vlnr'nts t¡f fu¡rrlr h¡' lllir¡s rulrrrrh,rr rci t¡. tlrc Crrnrprnr . Tl^* sub¡ídi¡¡iCs arc sc¡anrc and di¡¡inU
lc-s¿l cntitics aod lra'c no oblig;rtir¡n. conrinqcnr or rrrhcr\rírr.. ¡o F"¡. ony o,norn, pri*.riiii" it" Dcbcnrurcs cjr tontrkc uny funds ¡r¡rit:¡hlc thcrcfrrr' *{trthcr h¡ ,Jiri,linrlr, l,x¡ns oi orlicr p.yu,a,itr. fn lddirion. rhc p"ymcnr oitliridcnrjs:nd nnking ofkl¡n¡ ¡rnrj rrJv¡urcr:i to thc C(¡tnprtry.h¡.irs suhsirJinrics.lrc subjcct,o *,"íu,ory *cnnlr¡tctull rcs¡riclions. inclurÌng tlxrlic c,\f'cr'rcd undr,t tl¡!. !rr'crr. Çrcdit Facilitl,. lrc conringcít rf*; ;;;;;;ir;of thrrrc sutxirJi¡rits ¿nd.¡¡c ruh¡r.cl lo r¡¡r¡ru. hu¡ilcss coositlcrarionlr,

I
{
t'

58

r4tr¡R'Brt-l STÊ+qLFr cc[-rFrEEF.trrÊL cÊcrgo5€

16dv-001514



\
. Any righi ofthc Compeny ¡o æccivc asscs ofany ofis subsidiarics uPon lhcirliqu¡dåtion or rcorganization
(and thc conscguent righr of rhc holdcn of thc Dcbinturcs to parricipatc in tàosc asscu) will bc effccrivcly
subo¡dinrred ro lhe el;¡ms of that subsidiary's eredi(ors (ineluding tride crcdirors). excÊpt to ¡he extenr ¡hat rhe

Complny .is irsclf rccognizcd as i crcditor of such subsidi¡ry, in which casr the claims of thc Cornpany would
srill hc suhordinnrc to .ltny sccurity.intcres.ts in thc as3c¡s oln such subsidiary and eny indcbtcdncss ol such
subsidiar¡ scnior lo rhat hcld by thc Comprny

Ar Dcccn¡bcr 28. 199?. on a pro forma b¿¡i¡ ¿ftcr giving cffcct lo lhc Acquir¡r¡ons. the Banl¡ Financing, thc
Offcring arid thc applir,'rtion oÍ thc nct procccds thcrcfrom. approrimaæly S lJ94 million of Scnior lndcbtedncs¡
rvould h¡rc hr.cp ouutanding and tirc Company's subsirliaiics woqld h¡vc had approrírnatcly S?31 million of
indchtctJncss sntt ottrcq liahilirics outslindíng (cxcluding intsrdompany liabilitic¡ ¡nd liabilitic¡ of a r.r.pc nor
rcqrrircd to hc rqlìcctcd on o ùal¡ncc shccl in occord¡ncc with gcncrally rcccptcd rccounting.prlnciplcs) ro s'trich
¡hc Dcbcnru¡rs woukJ h¡vc hccn cffcctivcty subord¡nrtcd. Th'c Dcbcnture¡ mnk pari paisu wirfr ell oursunding
indchtcdnbss'.¡nd othcr li¡rbilitics of thc Comprny, including tndc pcyablci, Upon rhc consumm¡tion of ¡hc
Offcring. on a pro fornrr h¡sis thc Comp:rny will h¡vc no outstanding inðcbtcdncss or othcr lìrb;¡¡¡ics o¡her rh¡n
tradc payahlcs. Thc lndcnturc rvill nø límit ,thc amount ol additional indcbtcdncss. including Scnior
lndcbtcdncss, .s hich thc Cornpuny cnn ctcalc. incur. qssumc or gu¡r¡nlcc. nor will thc Indcntu¡e timít thc ¡nrount
of indchrcdncss rvhìr:h-¡n)' suhsirlirry qrn crc¡lc. incur. assumc or gu¡r'antcc.

In rl¡: r.r'r'nt thcr, rrùtrsithsturtdin-t rhc flicgoing, ll¡c Trustcc or any holder of the Dcbcnturc$ rcc!.¡\.r.i an!.

fii\lrcnt or <Jistrihution ol' ¡Lsscts uf ilrc Cotnf"ny of any kind irr contravcntion of uy of tlrc suborctinntion
protir-ions (tf th(' lnúcnturc. rvhcthcr in cash. propcrty or sccu¡iticl including. witho{¡t lin¡itarion. by trn¡.çl'5¡¡.
ofl'or r¡rhcrs'isc. in rcs¡rcct of tlt Dcbcnturcs hcforc ¿ll Scnior lndchtidncss is prirt ¡i¡ futi ¡n cash or otl¡cr
fi:rvr¡r!'nt s:¡risf:lútr)ry lo thc ltoftJcrs of Scnir¡r lndcbtc¡Jncss. lhcn such paymcot or disrribution will bc hcld by rhc
rcçipicnt in trust Ior tlrc trcncfit rrf holrJc¡s of Scnior lntlcbtcdncss .or lhcir rcprcscntativcJ lo thc cxtcn¡ nùcc:iti¡ry
lo mirkc Firynr!'nt in full in crsh .)r othcr põyn¡cnt srt¡sf¡crory to thc holdcn¡ of Scniór lndebtcdncss ol all Scnior
ln<Jr'htcdncrs r('rn;rinins unpairt. :rlici giving cffcr*t rò atry concúrrcnr ¡:ri,rircnt oi rJisrrihuriòn. or provision
:l::rr'for. 1r¡ <rr lrrr lhc lnrlJ('rs ¡rf Scni¡¡r lnrtchtcdncss,

1ìrc C,lrr¡r:rn¡' is ohlig:rtcd trt p:tv rclsonahlc conrþcnsution to thc Trustr.c anrJ to indcrnnify thr. Tru51c!:
lg;rinst ccrrain ¡e\s!'r. l¡xhililics or cri,tc.^nsc$ irrcurrcrJ hy it in conncction rvith its du¡ics rcluting to tlx.
Dchcnturcs. 1'l¡!' 'liustcr'r chi¡us lir such .p:ryrncnt$ r'ill grncr;rll¡' hc scnior hr rlrusc of hokJc¡s r¡[ ¡hr.
t)chcnturç¡ in rcr¡'g;¡ rrl rll lúilrlr collcclcrt or hclÚ by tl¡!'Tfu$tcc.

Ercntç.of ltqf¡rultt- ¡Sot¡cc nn¡l \l'rivcr

'l'hclnrlcnturc¡,.irlsstltrt.il'rn[!r'cntofDcfaultspccificd¡hcrcinsh:rtllnvcrx.surrcdlnrJbcÍontinuing.
citl¡cr tlrc'l'¡usl.'.'rtr llrr: hulicr¡ r¡fnut lc¡ts ¡hln f5f' in aggrcgatc.principal arnountar nraturity ofthc Dcb..nrurcs
thcn outstudirtg tn:r) rJ!'clirrc tlË lssuù Pricc of ¡hc Dcbcnturcs plus thc O¡i-cintl tssuc Discount 9n ¡hc
l)cbcnture's ,rtrrl ;rtr- liquirhrtcrl rJrn¡:t-r:cs undcr thc Rcgistntion ßiglrts Âgrccnrdnt ¡ccruirJ to thc d¡¡tc of $uuh
rjcçl;rrulir¡n trt lr!' ¡nrorùrlirt!'l.r rluc arrrl pa¡'rhL'. but if thc Corrr¡rny sh:rll curc ull ttcf¡ul¡¡ (cxccpt ttrc nonp¡y¡ncn¡
ol'lssuc Frisc rnd rccrucrJ Origin;rl lssuc Discount *hlch sh¡ll h¡rvc hcconrc duc by accclcraríon) and ccrtlín
¡rtlrcr ct¡nditiots urc ¡rtct. suclt rlccbnrtion rt:ry hc cnnullcd rnrt pust dcfuults nuy hc s:dirjcij h¡; ihè hcilrJcrs of o
trrsjority in ¡rrncipul ¡tnoirnt ¡t nt:rturity of ¡hc Dcbcnturcs thcn outstrnrJing..ln thc c¡sg of ccrtain cycnl¡ of
b:rnkruptc¡'t'r insolvcnct. thc lssuc Prir:c ofthr: l)chcnturcs plus rhc Origìnll tssuc Discqunt lccrucd thcrcon to
lhc tlccuícnrrr r¡f sucl¡ r'tcn¡ sl¡:¡ll :¡utoruil¡iùully hccirnrc onrl bc inrn¡cdi¿¡uly duc anrt p¡¡t¡tËlc. Undcr cc.n¡in
circurtlsl¡nccs. ¡l¡t holdcrs ufr urujority in lggrcgirtc Frinciprl.tll¡ount at nuturity <lfthc or¡tstlnrjing Dùh!.nturc¡
nt;ry rcscintl arr¡- suclt ¡crtlcr:¡thri wilh rcs¡rccl to lhc Dchcnturcs lnrt it¡ conscqucnccs. lntc¡c¡t sh¡ll ¡cr:ruc ¡t . 

..

tt¡c r¡rc of 5.0'i frcr rnhur¡¡ ;rnd ht pl¡'abtc on dcor¡nd upån l bcfault. inlhe piyminr of rhc tssuc pricc. rccrucd I
Origínll lssuc Discor¡nt. :rccrucrlìiquidi¡crl .drnugcr: if aoy. or qy'Bcdcmfrrioî'P¡icc. PuitÌ¡¡sc pricc or
'Fun'rirncnl:¡l Clrangc RcrJciription Pricc io ¡hc citcn¡ that pajnrcnr ofsuih in¡cie¡r shall b{ tcgr¡y enforccuhlc.

Unrlcr lhc' lndcnturc, Ewnts of Dcf¡uii ¡rc ¡lcfinci bs: (i) ¿cfautr in ¡rymcnr of üclprincip¡l lmounr ¡t
nr¡rrurir)', l.rsuc lrricc. a;cruc.tl Original trisuc Discount. ¡ccrucit Liqui<Jorc,l b:rmrgcs. if any. Rcttcntprion pricr.
lìu¡ch:tsc l¡rt*'c rrr'Funrl:rntcnt¡rl Ch¡rnrc Ridcm¡ion þicc with rcsfrcct lo cny.D..hcnrurc wh..n *sch t¡.comcs duó
xnql ¡:rv;rhlc in'lrr'il¡cr,,r n,¡,pxr-¡¡¡¡¡ ¡s.prohiiritcd q. rr" *utrr",lnoil;¡ nrlJril- "iii,.ìno"nr**1. ¡r.virJi.d
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that in thc caie ol'¡ny faílurc to pry Liquidared Drmages, such f¡ílurc conr¡nucs for I pciiod of 30 days: (ii)
failurc by thc Company to comply wiù ony of i¡s othcr agrccmcnrs in rhc Dcbcn¡u¡cs or.rhc Indcn¡ur. upon iti
reccipt by thc Company qf notice of such dcfauk by thc Trusrec or by holdcn of not lcss aha¡ 257o in aglrcgarc
princÍpal amount_a! maturity of thc Dcbcoturcs thcn oursråndin-E and ihe Compsny's failure ¡o eurs such dcfaul¡
s'ithin 60 days a[tcr rcccipt by thc Compsny ol such norici; oi liii¡ ccrrain cvcntr olb¡nkruptcy or insolvcncy.

' Thc Trus¡cc shall givc noticc lo holdcrs of thc Þcbcnrurcs of any conrinuing dcfrult knorvn to thc Trulcc
l'ithin 90 days ûflcr the occurcncc rhercof. providcd rh¡r ¡hc Trusrcc mry wirhholà such noricc if it dcrcrmincs in
good faith thet withholding ¡lc noticc is in üe inrcrc¡¡¡ of rhc holdcrs.

,. 1: n?to"* of,a majbriry'in l8grc8¡lc principal amount ¡r marurir¡' of thc ourstrnding Dcbcnturcs nrly
dircc¡ the tìmc, mcthod and placc of conducting any procccrJing for ln¡. rcmcdy ar¡il¡blc to tl¡e Trustcc o'r
cxcrcisíng âny ¡rust or powcr confcrrcd oi ¡he T¡usrcc: pror.idcd ¡h¡t sush dircction sh¡ll ner hc in co¡jflict wirh
an¡i larv or thc lndcnturc ond subþct lo ccniin othcr limitations. Bcforc procccding ro cxcrcirc any righr or po*ci
undcr llrc lndcnluri ôt lhc d¡rcction of such hokJcr¡. rhc Trusrcc sh¡ll bc cnritlcct to rr.ccivc from s¡¡ch häHcrs
rc¡sonablc sccurity or indcmnity sat¡sf¡ctory to-it lgrinsr.rhc cotj, cxpcnsès ¡nö liabitirics which rnighr bi
incuncd by h in complying wirh any suctr diæsrion. No holdcr of ¡ny Dçbcn¡u¡c will havc,any righr to iursucrn¡'rcmcdy rvith rcspccl to thc Indcnturc ot lhc Dùhcntures. unlc¡s (i) such.hokJcr sh¡lí h¡vc pr."ío,ity gigcn rtrc
Truslcc writlcn noticc ôf a cootinui¡g Evcnt of Dcfiuhl (ii) rht hokJcrs of ¡r lc¡rsr ?S? in aggrcgarc ¡rincipal
¡¡¡roúnt ¡t ¡¡t:tturiìy of thq outstand¡ng Dcbr.nlursj sl¡all h¡rlc m¡dc ¡¡ wri¡cn r,jqucs¡ lo fl¡ Trus¡cc lO pursuC luch
rr'tncdyl (iii) such hol<Jcr or holdcrs havc olfcrcd to thc Trus¡cc rc:rs¡rnlblc indcmoiry si¡tirf¡¡crory ro ihc Tr,¡srcc:(iï) thc holdcrs of ir nrcjority in aggrcgarc principrl amounr ar mcturiry of rhc ou¡sian<Jing Dchcnrurcs h¡vc no¡
givcn thc Trustcc p rJircctioo. inconsistcn¡.rvith iuch rcqucst sirhin ó0 drys afrcr rcccipi of such rcgucsr; and
lv) thc TrusrÈc sh:rll havc f¡ilcd ¡o compli *irh rhc rcqucsr rvirhin such 6ò-dcy ¡eriod,'

tn lhc crcnt th¡t tl¡c Dcbcnturcs lrc <Iccl¡rcd duc anrt pavablc prior to thcir starcrl maturiry by rerson ofthc
rrddurrcnce <¡f ¡n Ercnt of Dcf¡uli. ¡licn rhc Cornprnv is ohligarcrt ru nr,lrify prornptly holjcr¡ of Scnior
ln,lchtcJncss t¡f such uccrr':r¿tion. Tlrc Conlpun). t¡tx). nnt pr¡, ,uuni.., ,r*,c,j pursuìnt to tl¡c Dchcnturcs un¡il t20
dlr¡s h:tvu' ¡rsscd alicr such acccL'r¡ttiol¡ occurs ¡nd nr:ry rhcrc:rfrr,r ¡;rr. ihc Dchcntures if thc tc¡ms of lhc
lntJcnturc othcrrvisc pcnnil pa¡.ntcnt ¡t ¡h¡t tinrc.

Horvcvcr. thc ri.::ht of sny holdcr (x, tc rccc¡rc Fit!,ntcnt ol'rhc prinr:iprl ¡rnl(lunt Jl m.rrurity. tSsUC priCC,
rr{ru!'(l Origin:rl lssuc l)iscount. RcrJcntption Pricc. Purch¡sc P¡icc. Fun¡J:¡nrcn¡rl Chnngc Rcr.lcnrpiion pricc anj
uit-r' intcrs'sl in rcspccl of a dcl'¡¡ult in thc puvrrrcnt ol'¡nv such Jnr(lunl$ oo s D..hçnturcl on or ¡lìcr lhc duc di¡(c
crprcssctJ in such Dcbcnturc' (¡') tu institurr' suit lirr thc cnforcr.nrr'nt of on¡' such prvmcnts r¡r coi¡r.c¡sio¡i or (z)
lo conrcrl Dch{:nturcs slr¡¡ll nu¡ br irrrpaircrl or udrcrscly :¡ffcctcrj rsirhriut iuch t¡,¡ìjcr's conscnl. Thc hol¡tr.rs oi
sl lcJ:il u nrlrjorit,v in lrg-trcgatc principal ¡r¡rount at ¡r¡:Íuritr'¡rf tllr. oul\ti¡ndin{ Þr,hcnturcs ntl¡'rrrivr: an crisling
dcfuult :¡nrJ irs crnscqucnccs, othcr th¡¡n (i) ¡ny tjcf¡urr in rny p*.nrcnr (tn rhç Þchcnrurcs. (íi) ¡nv dcf¡¡ul¡ witñ
r!.ipl.ñ to ll¡c convcrsion rights ofthc Dctcnlurcs 0r (¡í¡t i¡n, d,rt.Jutr in rcr¡r,..t ¡¡fccrl¡¡in coscn:rrits or frrorísionsin lhc tndúnturc rvhich mcy no( bc nlodil¡cd s'ithour (hc conscnr ,¡f rl¡c holJ!.r llf crfh Dctrr.nturc rs rtcscrihcd in"Il'rJifiç¡¡¡.'n" bclorv. Thc Conr¡rany u'ill hc rcquircd to fi¡rnish ¡rr rhc Trusrcc ¡nnu¡lt-v 

" 
sr.rc,ttcnr r,r r,iii¡,

rlclÏuh'by thc.Ctrnrp;rny.in ll¡c pcrfornt¡ncc.¡nd ohscrv:¡ncc,tf.irs ohligrrr,rns un*¡." ¡i*,ln¿.n,r.a.

i\tcrgers ond Salcs of Àsscts b¡.rhc Compeny

Thc Cornpuny nlav not consôlirJ¡¡tc wilh or nrcrgc intu cnv otl^*r f!.fson rtr convc).r lrJnslÈr or lc¡sc its'nroficrt¡cs ¡nd ¡sscts substlntially !f qn cnt¡rcty k¡ ¡rothcr ¡,crson. unlcsì.;rnrrrng irthcr iicnrs. (i) tlrc rcsulting.,
surviving or transfcrce frcrsoo (¡fotl¡cr rhan thc Complnj') is orgrniecd lnd cxisriig unrlcr thc l¡ws ofthc Uni¡cd
surtcs. any st¡lc ¡hcrcof or ¡l¡c Dirtric¡ óf còknrhiü. (il¡ such sur.ccssoi pcnon issunri! 

"ri.iiig.,r;"i "i'rh"cor'prny undcr thc Dcbcnlurcs ¡nd thc rndcniur. on¿ (¡¡;l rhc conrpun¡. ur such sugccssor'ncrson sþrt not
inrmcdirlcly lhcicaftcr bc in dcf¡ult undc¡ tlic Indcn¡urc, Upon rhc ansumnrion ofthc Comprny.s obligations by
such pcrson in such circjmsrrnccs. subject to ccn¡in cxccpr;ons. rhc Comn3r)i shall hc disclrargèrj from allilhlirritions unrjcr tl¡c.Dchcn¡urcs.and thc lndcnturc. Ccn¡ín ruch ¡¡¡n¡¡rclions which wou¡rJ constitutc r
lru:tl:t¡rrt'nl:il Chilngc rvorrld 

f "r*rr¡¡¡t'c¡¡ch lroklcr to rr.r¡uirc rlr,c Cornpuny to rcttccn¡ thc D(.hcnturÈs otsuch holdcr.
¡¡r rhscrihcrj unrlcr "lìcúr'¡nilion n¡ OI¡ion of tl¡c HohJcr Upona l:undlrncn¡;rl Ch:rn_ec...
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IUoditìc:tion

Modilication and amcndment of thc lndcnturc or thc Dcbnturcs may bc cffccred by thc Company and thc

Trusree wilh lhc consen¡ of thc holdcn oÍ nor lcss than a majority in aggrcgatc,princípal amount at maturily of
thc DcbFntures thcn oqtstanding. Notwithsonding thc forcgoing. no such amcndmcnt may, without thc conscnt of
c¡ch holdsr affccrcd thcæby: (i) reduce thc principrl ¡mount rt miturity. l¡suc Pricc. Purchæc Prlcc.
Fund¡mcnul Changc Rcdcmption Pricc or Rcdemption Pricc. or c¡tcnd the s¡atcd matur¡¡y of any Dcbcnturc or
alrcr thc manncr or råtc of'accrual of Original l¡suq Discount or intcrcst, or makc any Dcbcnturc. plyablc in
moncy or sccurities o¡hcr thin tbat rtatcd io thc Dcbcnturc¡ (ii) m¡kc any.cÞngc to the principal smoünt r!
rn:iurity of Dcbcnti¡ic¡ whosè holders must c¡rrlscnt ¡o sn amcndmcn¡ or lny w¡ivcr undcr the tndcn¡urc or
.modify the fndcnturc þrovisions rclating 3o such,emcndpinr¡ or waivcrs: (iii) makc.any changc that rdverscly
qffccu thc iight ro convên any Dcbcnturc or rhc righr to rcquire thc Compeiy to purch¿sc ¡ Dcbcn¡urc or ùc
ilght to rcquirc tlrc Company to rcdcàm a Dcbcnturc upon ¡ Fund¡mental Change: 1iv) modify thc provisions of
thc tndca¡urc rel¡ting to thc subordin¡¡ion of thc Dcbcnturcs in ¡ m¡nncr ¡dvclsc to ihc holders o( thc Dcbcn¡urcs
ia any matcrial rc.rpcct; or (v) impair thc right lo institutc suit for thc cnforccmcnt of ¡ny payiircnt with rqspcc¡.tó,
or cònvcrsion of, the Dcbcn¡urc¡. Thc tndcnturc slso provides for ccrtain modifications of itr tcms withour ú¡c

.conscnt of lhc holdcr. No ¡mcndmcn¡ may bc mrde ro thc aúbordination povisions of thc tndcnrurc tha¡
a{vcrscly lffccts thc'rights of any holdcr of Scnior lndcb¡cdnc¡s thcn outst¡nd¡ng. unlcs¡ thc holdcs of such
Scnior Indcbtcdncss (as rcquircd nußutnt to thc tcrms of such Scnior lndcbtcdncss) conscnt to such changc.

Llmit¡tlon¡ of Cleíms in Bankruptcy

lf a brnkruptcy procccrling is commcirccd in respcct of thc Com¡any. thc ctaim of thc holdcr of o Dcbcnturc
is, undcr Tîtlc I I of thc Unitcrl Statss Codc. linri¡cd ro thc lisuc Prisc of thc Dcbcnturc plus that ¡rortion of the
Original lssue Díscount thal h¡s accrucd from ¡hc dstc of issuc to thc commcnccmcnt cif thc procccding. tn
arJdition. thc Dcbcnturcs will be suhordin¡tcd in right oipaymcnr to Senior tndcbtcdncss to thc crttnt scl fo;h ¡n
lhc lndenturc and crrec(ivcl!' subordin¡¡cd lo thc ¡ndcbtcdncss and othcr obligations ol thc Company'l
subsidiarics. Scc "Suhor<lination of Dchcnturcs" ¿hovs.

T¡ration of Dcbcnlures

Scc "Ccrtain Unitc<J Stotcs Fcdcrul tnconrc Tl¡ Consirlcrcríons" for ¡ discussion of ccn¡ín ra¡ consid-
crations rclcv¡n( to ¡ holdcr of Dcbcnturcs.

Rulc ll{Á lnforn¡ation Rcguirenrcnl

Tlc Compuny has agrccd to fu¡nish to thc holdcr¡ or bcncfici¡l holdcrs of rhc Dcbcnturcs or Common Stock
issucd upon c<¡nrcn;ion thçrcof rnd prospcctívc purc.luscrs of rhc Dcbcnruris or ssch Common Stock dcsignatcd
by ruch holrtcrs. upon tlrcir rcqucst. thc infi¡nnlion rcquirc<J ro ht rtclircrcd pu$utnl to Rulc l4:lA(dX4) un<tcr
¡hc Sccuritics Âct until such timc ¡s such sccuritics are no longcr "rcstrictcd sccurirics" within thc mcaning of
Rulc l¡l{ undcr tltc Scsuritics Âct (rssunring suçh sccuri¡ics h¡vi nol bt'cn owncd hy an aflìliatc of thc
Company).

lnform¡lion Gonccrning thc. Truslcc

The B¡nk of Ncs' York, ¡s Trustcc undc¡ tln lndcnturc. h¡s bccn apFointcd by thc Company as paying
egcnt' convcrJ¡on agcnt. rcgistror and custodian with rcgard to ¡hc Dchcnturcs. Thc tndcnturc providcs ihar.
.cxccpl during lhc continuancc of ¡n Evcat of Dcf¡ult. thc Trusrcc ¡hcrcundcr will crcrcisc suc-tr righrs and powcrr
vcstcd in it undcrihc lndcntu¡c snd usc thc s¡mc,dcgrcc ofçarc ond skitl in its cxcrcisc ¡s ¡ prudent pcrsoowould

'cxcrcisc undcr ¡hc circumstrnccs in thc conduct of such ¡ærson's gs.n ¡[f¡¡rs.

_ Thc lndcnturc and ¡rovisions of tlrc Trust lndcnrurc Act of 1919. a¡ amcndcð ("TI4"). incórporatcd by
rufcrcncc thcrcin con¡ain limitations on lhc rights of thc Trusrcè thcrcundcr. should ii bccorhç t crcdiror of ûs
Compuny. to obr:rin prymcnr ofccnrin claimiin ccnain c¡ii¡ or td ¡iàiízc on Ëcnain propcrtj rcjcivcd bf ir in
rcspcct of any such cl¡ims, as sccurity or othcrwix, Thc T¡ustec i¡ pcrmittcd to cngrgc in o¡hcr tr¡nssct¡ons:
providcd. hou's1¡¡. thrt if it rcquircs any conflicring intcrcs¡ (wirhin ihc mcaning of inãf¡n) ¡r must clim¡n¡rc
such conflictin-c inl!.rcl or rc$i_rn.
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I

REGISTRATTON RIGI{TS

A;copy of rhc Rcgirtratlon Rights Agrccmcn¡ wilt bc ¡vail¡blc from ¡ht Trustcc upon rc{ucs! by a rcgisrcrcd

hotder of rhc Þcbcnturcs. Thc following summüy of ,ccn¡in provisions of úc Rcgisraüon Rights Agrccmcnr
docs no¡ purport ¡o bc complc¡e rnd is rubjcct to. and is qurlil'icd in iu cntirety by ¡clcrcncc to. all thc provisions
of rhc Registrrtion Rights Aircement, includin-e thc dcfinition¡ of ænr¡n ¡crms lhrt ãrs nor o¡hcrwisc dcfincd in
rhis Offcring. Mcmorandum. thc Company will cntcr lnto a rcgistntion righr agrccmcnt wi¡h ¡trc tnitlal
Purch¡ser (thb "Rcgistration Righu r\trccmcnf') pursu¡n¡ ¡o which thc Company. at ¡¡s €xpcnse,.will. for thc
bcncfit of thc t¡olders. filc wíth thc Commíssion ¡hc Shclf Rcgistration Sotcmcn! covcrin¡ rcs¡tc of rhc
Rcgisrnbtc Sc¡uriríci ai soon ls pr¡ct¡crbtc. bui ln any cvcn¡ w¡th¡n 90 days afrcr rhc fini úarc of original
issu¡ncc of ¡hc Dcb¿nturcs,. Thc Company will i¡sc íç bcn clÏon¡ to caurc thc Shclf Rtgisrrarion Sr¡¡cr¡cn¡ to
bccorirc cifcctivc as promptly as ir pranícablc, but in any cvcnt whhÍn 180 days of ¡uci fi¡st dare of origÍnil
issuancc lnd to Lccp thc Shclf Rcgistration St¡tcmsnt cifec¡ivc unt¡l thc c¡¡licr of (i) thc srlc pursuant tõ thc
Shclf Rcgistmtion Sotemcnt of ¡ll thc sccurilics rcgistcrcd thcrcundçr end (ii) thc crpírarion.of the holdlng
pcriod applicablc to ¡uch .sccuritics hcld by pcrsons tlut o¡c not ¡ffili¡tcs of thc Cornpa'ny undcr
Rulc .l4a$) undcr thc Securltics Ac¡. or ¡ny suecctsor provirion. subjcct to ccnain permittcd cxccp¡¡o$. Thè
Company u'ill bc ¡rcrmitrcd to.suspcnd rhc u5€ of lhc Piosficctus ¡h¡t ¡s a peri of ¡hc.Shelf Rcglsrration Sr¡tcinenr
undcr ccnain círcumstanccs rcl¡t¡nE lo ¡ænding corporatc dcvcl<tpmcnts, public filings wí¡h ihc. Cdmmi¡¡ion ¡nd
.similar cvcnts for a þriod no¡ to cxcccd 30 days in any thrcc.month pcrlod or not to cxcccd an rggrËgalc.of
90 drys in iny lZ-monrh pcriodl pmvidert. howcvr'r. lhrt thc Cornpany will bc pcrmitrcd to suspcnd rhc use of thc
prospcclus for a pcriod not ¡o crcccd 60 dcys in any 3-nronth pcrir:d or 90 days in any lZ-month ¡rcriod undcr
ccncin ci¡cumstunccs rcluting to prohrhtc rcquisitions. acquisitions. financinls or similor transrct¡on¡..The
Conrprny rvill agrcc lo þ¡y fircdclcnnincd liquidatcd dunragcs as dcscribcd hcrcin ("Liquidlrcd Damagcs").to
holdcrs of Dcbcnturcs ¡orl hokJp¡s of Conrmon Stock issucrl upon convcrsion of the Debcn¡urcs if rhc Shclf
Rcgirtrrtion Stotcnrcnl is not tímcly lilcd or madc cffcctirc o¡ if thc prorpcctus is un¡v¡ilablc for pcriods in
exccss of thosc pcrnrittcd ¡bovc. Sucb Liquidatcrl Damagcs sh¡ll.accruc until súch failurc to filc or bccomc
cffcctivc or unlvailahility is cu¡cd, (i) in'¡':spcc¡ of :rny Dcbcnturc, !l :¡ r¡tc pcr onnum cqual io 0.257o for ¡hc
first 90 rhy ¡rcriod aftcr tl¡c occuircncc ¡¡fsuslt cvcnt und 0.57c thcrcoftçr on sn ¡¡nount cguat to thc ¡um ofihc
lssuc Pricc of lhc Dcbcnturc plus accruid Ori-::in;¡l lssuc Discount lhcrcon ¡nd. (ii) in rcspect o[ cach sharc of
Common Stock, ct r. r:¡tc Fcr rnnum cgurl to 0,25% frlr thc first 90 day pcriod and 0.57c thcrc¡ficr on ¡hc thcn,
a¡plicrblc convcrsíon pricc for ¡¡ sh¡rc of Conrir¡¡¡o S¡cck rvhisl¡ cquals thc t.ssuc Priec of J|,000'prìnclprl
¡moun( at rnrturit¡'of Dchcn¡urr's ¡lus rccrucd Orisinul ls,tuc Discount thcrcon divídcd h¡: lhc Convcrsion Rarc
in cffcct. Â hol<tcr rçho scils Dùh!'nturcs ¡nrJ Coo¡nrrrn Stor'k íssucrJ upon convcníon of¡hc D3bcn¡urcs pursuanl
ro thc Shclf Rcgislrarion Sutcnrcnr gcncally s'ill hc rcquircr.l lo hc namcd as a sclling stockh;ldcr íó ¡hc rclstcd
prospcctus, dclivcr ¡¡ FrotpccluN lrr Furchaìcrs of sugl¡ Dchbnturc¡ ¡nd/or Conrmon Stock is¡ucd upon convcrsion
tlrcrcof ¡nrl n\ hountl h¡. ccnrin provísions of thc Rcgistrlríon Rights Agrpcminr that arc a¡r¡licablc to such
holdcr (inclutling ccrtsin inden¡nific¡lion ¡nosisions). Trc Conr¡rany rvill fi¡y all cxpcnscs of thc Shclf
Rcgistrution Stulc¡nç'nt. protirJc trt cach rcgistcrcd holttcr'copics ofsuch pros¡rcrus, notify coch rcgistcrcd holdcr
$'hcn lhc Slrclf Rcgistñtion St:¡tcn¡cnl ltss hr'cortrc r'ffcctivc ¡nd l¡kc ccnain othcr ¡ctions ¡s arc rcguircd lo
pgmrit, suhjcct to lhc forcso¡ng. unrcstriu¡cd ¡cs:rlcs of thc Dchcnrurcs and ¡hc Common Stock irsucd upon
çt¡nr:crsion of tlrc Dchcnturcs-'lirc ¡lbn oI diJIr¡hurion þ( thc Shclf.Rcgisrrorion Sratcmcnr.wilI permit rcsrlci of
Rcgistrublc Sccurirics hy sclling sccurity hoklcrs thiough brokcrs lnd dc¿lers.

Âtt¡cl¡crl to ll¡¡J Olfcr¡ng lr{cmnrantJúur ai 
^ppcnd¡x 

B is ¡ notícc andquctionna¡rc (the "Qucsrionnairc")
to hc conrplctcd ¡n<J rJclilcrcd hy a holdcr to ll¡c Conrp¡n)'¡t lcrst ¡hrcc busincsr days prior to any intcndcd,
d¡stribution of Rcgistrsblc Scuuritics fxrrsu¡¡nt ¡o thc Slrcll Rcgistntion Statcmcnl. Holdcrs arc rcquircd to
conrplctc ¡¡nrl dr.livcr tlrc Qucsríunn:rirc prirx ró thc cßcc¡ivcncss of rhc Shelf Registr¡tion.St¡tcmcnt so that s{¡ch
holrJcrs may hc nutrtcrJ us Sclling.s¡ocklroftJers lri ¡lr rcl¡tcd prospcctus.at tlrc timc ofbffcctivcncss. Upon rcccip¡
of such ¡ contplctcrl Qucstionn:rirc. togcthcr çiih ¡uch othc¡ infornr¡ríon as may bc rcsonabty rdquetrc{ by thc
Cunrp.rny. fron¡ ¡ hultJs'r firllorving tl¡c cffcctircncss t¡f rhc Shòlf Rcgisrraiión S¡at'cmcnt. thc Company will. as
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promprly as pracricablc bur in any cvent wirhin tìvc busincss days of sucti rccèiPq f¡lc such smcndtncnts to thc

3trctiRcgisration Statcmcnt or supplemcns ¡o thc.rc¡atcd praspcclus r¡ erc nccets¡lry to pcrmit such holdc¡ ¡o

dcl!ver sõeh prospcctus ro purchascrs of Registrablc Sccuri¡ics (subjcct lo lhc Company'3 r¡$ht lo susPÉr¡d thc usê

of,tr. prorp.aur as dcscribcd abovc). Thc Corhpany hos sgrced to ply Liquidated lamo¡_cs 
in thc amount sc¡

fo.rh aüo"c ¡o such holdcr if¡hc Company faíls to m¡kc such fìling in thl timc requircd or. ifsuch filing is a posr'

cffcctivc rmcndnrcnt ro rhc Shclf Registnrion Statcmcnt requircd to bc dcclarcd cffcctívc undcr lhc Sccuri¡ics

Acr. if such amcndmcn¡ is no¡ dccl¡rid cffcctivc within 45 drys of^thc filing rhcrcgf. Any holdcr ¡hrt docs no¡

complctc and dclivir a Questionnairc or providc such. o¡lrcr infonrarioñ will not bc n¡mcd ¡s a selliog

s¡ocihotdcr in rhc pms¡ccrus and ¡hercforc wíll not bc Jrcrñ¡3tcd to scll any Rcgistnblc Scctrilicr punuant lo thc

Shcll Rcgistrrtion Slatcmcnt.
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DESCRIPî¡ON OF CAPITAL STOCK

The Company's authorizcd capítal stock consl¡t¡ of 200.000,000 ¡ha¡cs of Common Stock par valuc S.0 t
pcr sharc and 2,000,0@ sharcs of prclencd stock- par valuc S.0l pcr shaæ"

Common Slock

As of Fcbruary 27, 1998, thèrc wcrc 86.157.20¡ sha¡cs of Common Stock.oursranding, Each sharc of
Common S¡ock h¡s onc votc on all ;tucrs upon which saockholdcrs ¡rc enrirtcd or pcrmitrcd io votc, including
thc clcaion of dírècto¡¡. Thcæ a¡c ng cumslativc voting.righ6. Sh¡¡cs of Commân Stock would prniciprrã
raøbly ìn any disrributioh pf as¡ct¡ ín r liquidrtion. dissolúrion or *inding up of rhb Company. subjcrr ro jriø
dist¡ibuiion rights of any shrrcs of prefcncd s¡ock ¡hcn ousranding. Thc Common Srock tras no prccnlprivc righis
or convcrsion righs nor ¡rc lherc any rcdcm¡tion or sinking.fund provisionr åpplicablc ro thc Common Srock,
Holdcrs ofCommon Stock a¡c cntitlcd to prriiciparc in dívidcnds as ¡nd when dccl¡¡cd by thc Conpany.s Bo¡¡d
of Dircctqrs out of fund¡ lcgrlly availablc thcrcfor. Thc Company's ability ro pay crsh dividc¡d¡ i¡ iubjcct ro
ccd¡ín rcstrictions. Thc Company.cxpccrs ¡hûr lhc Ncw Crcdir Facility will conraln timitaiion¡ on thc ebÍity of
the Company to pay dívidcnds. Thc Company'r Proxy Statemcnt for irs ncxt ¡nnuat mccríng which is schedulcd.
for 'Mey 13, 1998, includcs an amcndmc¡l to lhc Company'r Rcst4tcd &rtificttc of tncorpóration incräasing rhc
¡ot¡l numbcr of authorizcd shrrcs of Common Stock.to 500.000,000 ¡ha¡cs from 2OO.OOO,O0O rha¡c¡,

Tht tnnsfcr a-ccnt and rcgisrrar for thc Common Stock is Thc B¿nt of Ncw yotk.

Prcfcrrcd Stock

Thc¡c arc no sh¿rcs o[ piclcncd stocl cuncntly outstanding. Thc Ccnificatc of tncorporation provides thrt
thc Bo¡rd of Dircctors of tlrc Company moy authorizc lhc issu¡ncc ol onc or morc scries of prcfcrrcd stock
hrving such r¡ghtr, ¡nclud¡ng voting. convcrsion and.rcdcmption righs, and such prcfcrenccs, inciuding dividcnd
and liqrrid:tion prcfcrcnco. ¡s lhc Boárd mry ditcrmínc without any furthcr aciion by thc stockholdc¡¡ of thc
Comprny.

Dcl¡nerc Gcnc¡zl Corporatioa .Las. Scction 203

Scction J0.ì of thc' Dil¡w'arc Gcncral Cóçoration Law (rhc "DGCL") prohibirs cùn;¡n rr¡nr¡cl¡ons
bctu'çç¡.¡ Dclarv¡rc corporation ¡nd an "intcrcr(cd srockholdir.'i which'is ¡lcfÌned ss r ¡icrson who. togcthcr
rvirh onv ¡ffili¡rc :nrj/or ¡ssoci¡rc¡ of such pcrson. bcncfìcirlly owns, di;-l:i¡.,cr indirccrly. t5% or.morc ãithc
outsl.¡ndinr voting shurcs of ¡ Dclawarc corflor¡tion, Thís provision prohihis ccrr¡in businc$s combinations
(dcfincd hro¡dlv to includc mcr-scrs, con¡olid¡ríons. ¡¡lcs or orhcr dispositions of asscts haviog an eEgrcg¡tc
t¡luc in c¡ccss of l0?.of thc consolid¡rtcrJ ¡sscts of thc corygrûf¡o.n or rhc sggrcgltc r.r¡uc oÍ aú-of1nc
outstanding cspital stock of thc corporrtion, ¡nd ccrt¡¡n lr¡nsactions ¡l¡lt woulú inçrc¡rc ¡hc intcrcstcd
stockholdcr's propoñ¡on¡rc .sh¡rc o*'ncrshíp in thc.cor¡rcrarion) bctwccn ¡n inrç¡cstcd s¡ockhofdc¡. ¡nd ¡
corporation for l pcriod of thrcc ycars ¡ftci thc darc thc intcrcstcd sroctrholdcr acquircd its stock. untcss (l) úc
'busincss combin¡tion is approscd bi' thc corporation's bo¡rd of dircc¡ors ¡rrior ro rhc d¡tc thc inrcicsrcd
stockholdcr acquircd sh¡rcs. (ii) thc ir¡tcrcrrcd sroc\holdc¡ rcquiicd at lcast E5% of thc voting stock ol fhc
corporat¡on in thc urns¡ction in rvhich it bcc¡mc an íntcrc¡tcd strickholdcicjr (iiiJ ihi buiincss'i'¿r¡Uinirioir'i,
lpprolcd by a mrjoriry ol- rhc bo¡id ofdircctors and by thc ¡ffirm¡rirc vo(c oftwo-¡hirds of¡hc rotcs cnthlcd to
bc cut hy disintcrcstcd s¡ockholdcrs st an ¡nnu¡|, or s¡æcilll mcctíng. Any fururc clccrion to oþt out of
Scction 103 crn hc cffcctcd only hy an ¡mcndmcn¡ to thc Ccrl¡f¡c¡tc of lnçor¡rcr¡tior'or thc Bylrw5. iny ruch
clcction u'ould nol bc clfcctivc unl¡l l2 months rftcrrhc rdoptíon of sr¡ch amendmcnr and wouid not op¡,iy ro .
businc¡s combin¡rioo witl¡ lny inrcrcsrcd srockholdcr rrho bcc¡mc such on or prior to ¡hc d¡tc ofrOopiån,
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CERTAIN UNITED STATES FEDERAL INCOTúE TAX CONSIDERATIONS

Thc following is a suminary oÍ ccrtain matcrial U.S. fedcral incomc ta¡ considcr¿rions rctating ro thc
purchaic. owncrship and disposition of thc Dcbcntuccs ¡nd Common Stock to a holdcr of ¡ Dcbcn¡urc or
Common Stock that is. for U,S. fcdcral incomc lox pùrposcs. (i) ¡ citizcn or iesídcnr of ¡hc Unircd S¡are¡. (ii) a
corporotion, panncnhip or othcr entity crcåted or oiganizcd in or unðcr ths lews of thc Unitcd Statc or any
.political subdivision ¡hc¡cof, (iii) an cstatc. úc ¡nèomc of *hích is subjcct to Unircd Sørc¡ fcdcral incomc
uxation rcgardles¡ of it¡ sou¡cc. or (iv) a ¡rust, thc admini¡tradon of which is subjcct to rhc primary supcn'írion
of á courr within rhc Unircd St¡¡c¡ end.which has gnc or morc Unircd Sørci pcrsi¡ns wirh authoriiyio conrrol rll
subsranthl dccisions. Thí¡ summaq/ li b¡scd oà laws rcgulrtions. rulings ån¿ äcc¡s¡iis now íi cffccr, rli of
whicþ arc subjcct to cha¡gc, possibly with rc¡ro¡ctivc cffecl. Tlrc¡c can bc no assu¡encc th¡l ¡hc tnrcrnal Rcrrnuc
Scrvicr (tlæ "lRS"| will not chzllcngc onc or morc of thc a¡¡ conscqucnccs dcscribcd hcrcin, end rhc Comprnj.
has nol obt¡incd, nor docs it in¡end to obt¡in. a.ruling from ¡hc IRS or an opinion of counscl as io rny US,
fcdcnl inconic t¡¡ conscqucnccs rclating to ¡hc Dchcnturc¡,

This.summ¡ry dcals only with holdtrs of Dcbcnturcs who purchesc tlrc Dcbcnturcs pursurnl to thc Oflcring
¡nd hold ¡hc Dcbcn¡urei and uy Conlmon Slocl ¡nro which ¡hc Dcbcnturcs Irc gonr.nid as crpirot rrsc6. Th¡;
5ummary docs not addrcs¡ ur considci¡tions lpptícablc to ¡nvcstoÞ*'ihãr tnoy U" tiU¡cér to i¡rcéial.tlx.rulcs
(including, without limirrtion. bgnks, in¡ur¡nce conrpanics. 1¡x.c¡cmpt cntir¡es. rb!ulatcd ínvcstmcnl compohics,
common lruii funds..dcrlcri irú sccurhics. or pcrsoàs who hotr.! Dchcntu¡cs or Common Stock ¡:r þon òf a tnOgc
convcrsion or conslruclivc s¡tlc urnsaction. str¿d<llc r¡i othc¡ risk rcduction tr¡nJlc(ion). This discuision ¡lso d6[s
not ¡ddrcss lhc t¡x conscqucnccs uísin-c under thc laws of'any forcign. stltc or local jurisdictíon,

INVE.STORS CONSIDERING THE PURCHASE OF 
^ 

DEBENTURE SHOULD CONSULT THE¡R
OWN TAX ÀDV¡SORS 

^S 
TO THE PARTICUL^Rï^X CONSEQUENCES TO THEM.OF ACQU¡i¡ÑC,

HOI.DINC. CONVERT¡NC OR OTHERWTSE DISPOSINO OF THE DEBENTURES AND COÀ,ITION.
sToc¡'i, INCLUDING THE EFFECT AND lHE APPLICABIL|TY oF.sT^TË. LocAL oR FoREtcN TAx
LA\YS.

Orighwl ltsuc Di¡count on thc Dcbcnturer Thu l)cbcnturcs ric lring issucrJ ¡¡t ¡ subiraori¡l discount from ,

thcír st¡lcd rcdcnrption pricc at.maturity. For U,5. fcdcr¡l incomc rax pur¡oscs, rhc êrccss of thc ¡r¡tc¿
rÊdcmption p¡icc at ntaturity of c¡ch Dchcntu¡e ovcr ii.ç issuc ¡ricc (whicìr ìs cxpccrcd lo hc ¡hc tssuö.priçc) .i

constitutcs Original lssuc Discount ("O¡D"1. Tl¡s issuc pricc of thc Dchcnrurcs will equrl rhe. inirial ¡rricc ar ,

¡vl¡içlt u suhstenli¡rl ¡rntounl of tl¡c Dchrnturc¡¡ is sold for s¡sl¡ (othcr ¡h¡n to hon¡l houscs. $rokcni or ¡in¡il¡r
la-rsons or (tr{¡rnizrtìon,s rctin-c in rhc cap:rcity ul unrJcrwritcrs. pliccnrr.nt 

"gcnu 
or wholcsnlcrs). ¡¡nrj thc sti¡tt

rcdctlrption pricc rt m:rtúrity of ¡ Dchqnlurc u'ill e\ tlrc sunr of rll plytnunts duc undcr thc Dcbênturc (ç.hich is
cr¡*ctcd to hc thc principrl rrr¡ount :rt nraruriryl.

Frrr U.S. fcdcr¿l inconlc l¡¡ Fur¡(tscs. c¡¡sl¡ h(fiJur of:¡ Dchcn¡u¡.i¡irust inclurlc in gross incomc ¡ poníon of
¡hc OID in c¡ch ¡:¡x¡blc ¡'c:rr during u'lrich lhc DÇnsntgrc is hcld in ul ¡¡nrount cgu,rl io rhc OtD th¡t ôccrucr on .

thc Dch'--nturc during such pcríorJ, dctcrnrincd by usíng r consrsnt yiclrl ro nraruriry ¡ncthrxt, Îtc OID includr,rJ in
incontc fr¡r cach ycar will bc c¡lculutcrj undcr ¡ compounding fomrul¡¡ lh¿t rvill rcsul¡ in ¡hc ¡lloc¡tion of tcss
OID to thc crrlicr 1'crrs r¡f thc'tcnn of thc 

jDchcnturc' ¡nd.morc OlD.¡o.l¡tcr.yc¡N: For rlrc.opproxinrarc
cumulutivc to¡¡l ¡mouniof OfD ¡ççruc<J ¡nnu¡lly. scc thc ch¡rr un¡Jcr "Dcxríption åf Dcb.nrurcs--d,"dcnr¡rinn
of Debcnturcs at rlrc Oprion of rhc Conr¡rny.'. 

^ny 
¡nrgunr incli¡dcd in insomc ¿r OID rùill incrcasc a hoùcr.s

¡ar b¡sis in thc Dchcnturc.

Snlc Etc/ran¡e or Nc!¡reil,en! n! tlre Dchenturcs. ¿{, lrr¡ldcr's ¡¡x b¡si¡ for rtctcmríning gain or lo*s on thc
salc or otlrcr dispositio¡ of a Dchclturc wiil gcncrirlty cqual rhc lroldcr.s cosr of rhc Drbcniurc ínc.rcasctl h¡. rny
¡ccrucd OID includihls in sucli.holdcr's gross inconrc ¡nrJ ¡cduccd by p"yn,cnrs. ifäriy. Exccpr ¡s dcscribcd inllc Lrc¡t ftrragr¡Ph. u¡ron rhc srlc. cröhangc or.rct¡rcnrcnt of ¡ Dcbcnrirc, ¡ hòldcr will rccognizc grin or toss
cqual to llrc diffcicncc bciqecn ths ¡mount rcitircrt oir'thc s¡lc òr orhcr rJisþrisiríori.rii ilrc Dchcnrurc ¡ind ¡hc
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holdc¡'s t¡x basis in such Dcbcnturc. Gain or'los¡ rcatizcd on thc salc, cxchangc or rctir¿mcnt of ¡ Dcbcnrurc rriti
gcncrally bc capitrl gain or lors and will bc long-rcrm capirat grin or loss if ¡hc Dcbcnrurc is t¡cld for mor. ¡h¡n
onc )'csr-

If u holdcr clócls ¡o cxcrcisc its oplion ¡o causc thc Company to purchasc its Dsbcnrurc¡ on ¡ purch¡sc D¡tcind thc Company isucs Common Stock in sl¡sfactíon of ¡i¡ of tbc pu¡sl¡¡sc pri:c. rÌ¡c crchangc of ttrc
Dsbcnturcs for Common Stock shqul{ gcncnlly nol bc a ta¡¡blc cvcnt (cxccpl wirh rcs¡**cr ¡o crsh rcccivcd inlicu of a fr¡clional sharc). A holdcr's u¡ basi¡ ln rl¡c Common Srock rcccivc¡i in such csclrrngc of ¡ Ou*irur,;
should bc ùc s¡nrc as rhc holdcr.s U¡ bæís in ¡hc Dcbcnturc at thc timc ol¡hc con¡.crsion (õrccpt for nny trx
b¡sis allocable ro ¡ fr¡ction¡t sharc) and rhc holding pcriodrfor rhc common sroc! r..ccivcj in slct 

"xctlnçcshould.includc the holdíng period of the Dcbcnrurc crchängcd, lf rhc purch¡sc pricc, ir ¡rrìrr rví¡rr u co¡nhin:¡riån
of Common stock and crsh. gain (bul no¡.toss). rcrtízcd þ thc holdcr should .be rcco-unizcrt, hur only t., ths c.rrcnt
of thc cash rcccivcd (iricluding cash reccivcd in licu of ¡ fnctionul shrrc), A l¡o¡Jcì'¡ irr b¡sis il,1,; ë;;;ì;;
Stock rcccircd should bc lhc ¡¡mc a¡ such holdcr's t¡x bæis in thc Dcbcn¡u¡c ¡r rhc ri¡nc of tlç conr.crsior¡(crccÞt for any portion alloc¿blc ¡o a froctionrt shrrc of Common Stock). incrcs$J hy thc iunount of gri'
rr'cognirrd (othcr than wirh rcspcct ¡o ¡ fraction¡l sharc) and dccrc¡scd by rhc anrounr of any carh ¡r:ccir.ctt
(cxccþt cash rcccívcd in licu of ¡ fracrion¡t sharc), Thc holding pcriod ior Common Stoc.k rcccivcd in rl¡c

r. crch¡ngc should includc thc holding pcriod of thc Dcbcnlurc tcndcrcà ¡o thc Comp¡n)' in crchrngc rhcrcfor. ¡c'rcccipl of .-¡rsh in licu of ¡ fr¡c¡lonal sh¡rc of.Conrmon Srock sl¡ould g.;.i"rrt r.ruii-in'.o¡i,rr gain or loss.
nrcssurcdtr.r'th,j diffcrcncc bc¡uecn thc gntounl ofia:¡h æccivc<t for tlic frucriirnll shurc trrrl tl¡c-l¡¡rldcr.s ¡¡rr
hrris in thc fnction¡l sl¡rrc in¡crcst.

Cnnt'ct¡ìttnof Dcbentures' Àholtlcr'sconvcrsionof¡¡Dr;hcnturuintoComnronStor.krß¡ll-!:!.ncr:¡lllnothù.
u l:¡¡:¡hlc cÌr'lll (cxccpt rvitlt rcspcct to cash ¡cccired in licu ofg f¡¡c¡ion¡l sharc). Å.rrx hn¡sis in thc Co¡u¡¡ron
stu''h ¡ccsitcd r¡n conycision of a Dcbcntu¡c will bc rhc srmc cs ¡lrc hot<Jsr's l¡¡ h¡"¡J ¡n thc D,:hcnturg ar thc
li¡rrù of çonrúrsíon (crccpt for any ¡!x b¡sis nltoc¡blc to a fracrionrl rtnr¡l 

"tti',1" trotoing pcriou ror tc
Çg¡rrr¡¡¡¡ S¡.x'k rcccivctJon convcrsion will includc rhc holding pcriod of rhc Dcttnrur.;;;;.1:.;.;p;;iiì
is posriltlc tlt]t tlre lntcrnsl Rcvcnue Scrvicc rrr¡¡!' ur-rluc thar thc hoftling ¡crirrrl of tlrr. Con¡l¡¡¡n sk*k illhlc¡¡blc t(,OID *íll c(rlrnrc.rcc on thc d¡tc.olthc sonvcrsion ¡nt! c hr.rldr.r rrnud i,c ,"qrirc.t r.rt,ut,t s;"1, ¿;;r;;;;ï;;;i
lirr ¡trorc thr¡t ¡rttlvc lnontlts bciorc long-tcnrr c;rpitrl gain (or loss) tr"u,n,.nt cçultl hc 

"il;..,t "öïÏ¡iï;suclt Coll¡uon Strxk' lÌ¡c rcccipt ofcalh in licu ofa fr¡crionrl sh¡rc ofConinion Srock shôulr! gsncil¡y rcsulr in
crpital grin tri loss, ¡r¡c¡r-urcd h¡r thc dìffcrcnr.c 

^\¡sccn tlu cqrlr rccs.i.r,cd flr ¡l,c fracri.,nui .rtr¡,ìc ¡nt.*.sr ¡¡n,J ¡l¡c
lroldcr's t¿r h:¡sis in thc fri¡ctiorul sh¡rrc intcnst.

. I).itiduú:t: tldjustncut of.Cun'câian lrri(c. DivirJcnds; if any. pair! on thc Colnrn.rn Srosli gcncr:rll¡. rvíll l_*includihlc in tl¡c ínct¡nrc. of:¡ hi¡ldcr as oidinlr¡. incr¡rnc to thc çxtcnt of thr. Courp;rn¡.J currcnl rlr ¡ccun¡r¡l:¡trrl
c:rrnings lnrJ pnrfits.

ll'rt an¡ tirnc tlrc Çonrpan¡'l¡t¡kcs n rtistrihution ofpropcrty ¡o sh¡rrchold!.rs ih¡¡¡ rs.u¡J h!. r:r,.rhlit..$u(h
slt¡¡rcltrrltlc¡:s :¡s ¡ dívirJr'nd for fcrJcnil inconrc t¡x purpoJcs (for cxarrçft;. rJisrrihurior¡i of csitJcnccs ol'
inrjr'htcdncss or ¡sscls of thc CllrrPunl, bur gcncnlly nor'stock divirJcnds år righrs to suhscrihc firr Conìr¡l¡rn
Strtç¡¡ ¡n4. Pursurnt ¡o tl¡c ¡n¡i.<Jilution ¡rm'isirrus oi th. lnd.nrrrc, rhc Convcrsion Rtt. 

"l;i;;.. 
ó.;,;ì;;';"

incr.::rscrJ, su;lr incrcrsä may bc tlccntcd to hc thc prymcnt of a r¡xoblc dividcnrJ lo h.lJr.r,ç of Dchcnturcs, lf tlrr.
Ç'ßvcrsirrn R:rtc is incrcoscd at thc discrction of ihc comprny or in ccrt¡in orhcr cir¡un¡s¡¡nqcs. such incrc¿ss
¡¡tnv rlso hc rlccnrc<J to bc Ihs paymcnt of a t¡x¡blc dividcnd to holdcrs of Dcbcn¡utcs. rior.ou.., in ccnain othcrcilrultìJtlrntit's' llrc ¡bscncc of such nn adjusnrcnt to thc Cr¡nversion R¡tc of lhc Dr.bcn(urcs tn:ry rcsult in otrr:rhL. rjirirtsnr! to hokjcr¡ of thu Conr¡non Srotk,

sulc oJ'ctuununr Sracl', U¡rrn.thc.grlc or cxclunge of Common Sroct. holdcrs gcnenlly.u,ill rccogniz.c
c:rpirul.cuin or uapirrl loss cqùat to ¡hc d¡ffcrcnçc hcrrvc-in rhe..¡nrount rË¡li¿crl on,such ì¡lc orcxch¡ngù lnd ll¡:lrolrJcr's rrljurtcrJ t¡¡¡ basis in such sh¡rcs,

:';i
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undc¡ thc tcrms and subj-cct to thc coodir¡on¡ ¡c¡ fonh in rlæ purchase Agrccmcnl be¡wecn thc compan.v
and Mor83n sl¡nley & Co. ¡nco¡T¡oËlerj (thc "lnitial Furchascr") darcci M¡rch ¡9, ¡998 (thc ..purchcsc

Agrccment"). thc Ini¡ial Purchrscr has agrccd to purchasc., and rhc Company has agrccd ro ¡cll ro thc lni¡i¡l
Purchascr. 52,01{'000.000, aggrcg¡tc principrl :rmount ¡t maturity of Dcbcntuicr ot a purchasc pricc.of 37,2{3Ç
of thc príncipal smount at mllurity thcrcof. Aftc¡ tl¡c initíal offcring of ¡hc Dcbcnrurcs, thc ofÍcring pricc and
otlrci sclling lrrms nlay fio¡n ¡inrc to ¡in¡c bc varicd by tl¡c lnitial Purch¡scr.

Thc Purchasc Agrccmcnt providcs thai rhc obiigaríon of ¡hc tniriaf Purch¡scr to pay ior and acccpr dclivcr):
. of ¡hc Dcbcnturcs is subjcct to approul of cbn¡in lcgll mattcrs by is counscl rnd io ccrrain othcr conditions, Tlc
lni¡ial Purch¡scr is ohligatcd io takc und pay for irll of rhc Dcbcn¡urc¡ offercd hcrcbt if any arc tckcn (orlrcr rhrn
¡hó Dcþcnrurcs covcrcrt by thc ovcr¡llorlnent ontiuD duscr¡bcd bclow).

Thc Comp:ny hrs gñntcd lo ¡hc tltii¡¡l Purchrrcr an o¡'rrion. c¡cçirahlc wi¡hin 30 dsys of thc rta¡c of thc
Punr:hlsc Agrccmcnl' lo purclusc up to un additionul 5102.100,0ül ¡-Egrcgrtc priniiprl onrounl ¡r rnrruriry ofrhc
Dcbcniurcs solcly for rhc pur¡osc of covcring ovcr-allotmcnts, if ury, 

-

Tlrc Purch¡sc A¿rccn¡cnt ¡rovidcs tlnt tlrc Corn¡any rvill inrjcnrnify thc tnirial purch¡¡scr igainst ccncin
li¡hili¡ics, including liahilitics untJcr rlic Sccurirics Ar-¡.

, .Tl¡c Compairy h¡'s ltcn a,JriscrJ hv thc fnitiul I'uruh¡ncr th¡¡t ttrc lniti¡l Purclr¡rscr p¡Ìfxr:iùJ trr rcrc¡ ttrt
Þcbcnturcs initirlly irr rhc pricc.scr frrnh on thc corcr ¡rgtc hcrcof ro ..qualilìcrt ínstirurionot tiy.o.; fu ;;;;:.j
in Rulc l44A undcr tltc Sccuritícs Âct¡ ín.rcliirncc r¡n Rulc 144Â, uridcr thc Sccurirics 

^ct 
¡nd lo u linrir..d

nunlhcr of othcr institutir¡nai "accrrrjitr'd ir¡rcsrors" rsirhin rhr. rrrc:rning r¡f Rulc 501(uXl). (¿). (l) r¡r (7) undcr
thc Sccuritics Act' tl¡¡t ugrcc in lritin-r: to cornply rsirh thc tr¡rnsfcr rcrtr¡ctions ¡¡nd otlrcr c¡rnditions sct fnnh in
thc Purch¡sc Agrccmcnt. Scc "Tr:¡nsfcr Rcsrristíons,..

'. Thc Dcbcnturcs nnd tlrc Ctrtrlt¡lrtn SI¡uk is-ru¡¡hlt' opon convcr$ion ut ll¡c D':hcnlurcs h¿vc nqt hcgn
rcgiStCrCd undl'r lhù Sr'cufilír.s ¡\ut ¡rnrl l¡r:¡v m¡t cs r¡llcrcrl (ìr S¡rld wi¡l¡in thc Unitc.rt .St:¡lcs r¡r lr¡. <lr fi:f tlE
sccoun( or hcncfir of. u.s. pcrsons c.rccnr ilr rjcscrit¡.d in rlrc i¡nlncdi¡tcly ¡rrcccdíng Fi¡rJ,{r¡¡ph.

'lÏc Dcbcnturcs :rc cligihli fur trlding in Thc tìr¡¡ul i\l¡rrlcr. Thc lnirial Purchluscr l¡us urJviscrl thc Cornp¡nv
rhat it prcscntly intcnds trr nt:rkÈ 3 ntxrkÈl in thc Dchcn¡urcs r\ ncru¡ncd h¡. rpplie.:rhló lnss :¡nt1 rcgutrriòns. Thc

.lniti¡¡l l¡urchrscr is not rrblílatcrJ. llr¡rçcvr'1. kr ¡¡r¡rlc:¡ ¡r¡:rrli,:r ir¡ rhc Dchcnrurcs:¡nd any such rruukcì nr:rking nur¡
bc dissonrinucd ¡ll att-v titttù;rt thc sulc rJixlrctiun ol'tl¡d lDrt¡:rl I'u¡chssr;r, AccorrJingly. no ¡¡sJur¡nuc c;rn hc givcn
as to rhc liquidiry of. ur rn<Jing n¡¡rkcrs fi¡r. tl^* D,;hcnturcs.

Thc C'rrpanv:¡ntl rlrr'rlirccrirrs:rhl durr(.nt çrcùu¡irc offic!.rs rcfbtrcd to undcr..Sccurity e*nr.rship of
lrllnr-lc'ntcnf" rvill urcc lllrl llt!'!' will nol {il| oflbr. plcrlgc. scll. cr}n¡r¡ct to.scll. scll ¡ny option ¡r c(rntrsdt lùpurch:tsi. purcltusr'rnt o¡tirlr or ùrxllrrct to rt!'ll. $nu¡t rn¡'option. right or rvarr¡nrio purclusc..lcnrl, or
othcrrçisc tr:rnsli'r .r disp'sr' of, dirccrl)' nr i¡trlircctl-ç. ¡rnv *h¡r..s or Grrnr¡inn srruk or irny sccuritics çonsùrr¡hl,¡into or crcrcis:¡h[' or crchrrrgclthlc f¡rr Çr¡nr¡nor¡ .s¡o,it,. rr (h) cntcr into ln¡. srvl¡r or åthcr anangcnìsnl thll
'¡r¡ufcrs. in rvltrtfc rrr ill ¡;rrt. irn¡: ol'll¡r'. c¡jorro¡¡¡ic.çonsß\ucnccJ of.or¡.nc'r¡hþ of ti¡c,con¡¡ron srock, whùlhc,
any such transt!'rirrn dc¡crihcrJ in çl:l¡sr. (r) or (hl ¡¡hprc is lo h!. {cttlcdl hy rlclivcry of éon¡mon Srock or suchotll!'r sccuritics' in c:¡rh or otl¡q'rs'irc._ftlr¡¡ 9(l-rlay pcriud ¡¡frcr ¡hs¡J¡tc .lirtr;s ofÍcring Mcmor¡ndum. wirhou¡
tltc prior rçritlç'n conscn! of lrlorp:rn Srrnlc¡' * Cit. tncor¡orlrcrl, rirl¡cr ¡i¡¡rn (¡) i¡c ocLnturcs offcrc<J hcrcb¡,.(ii) ¡hc Crr¡rtt¡ton Strxl issu:rhlc ul'on grnt'crsinrr ¡rl'rlrc l)chr'nrurc.s. riiil sccurirics.of ihc Cornpany (:rnd rhc
¡ultccnl{nl to prrrritL' süclr sccurirics¡:rs- futl or parti:rl c,,rrsirtc¡¡rti,rn in 

"unn".ai 
,n ,,,¡,frï"y'ä*r" *quisi¡ions or

:lr¡tc*iq inlc$tmcnts hv ¡hc Con¡Prn)' ¡¡r sccuririr'x of thc Conrpun.r issu:rhL. upon c*crciic or conucnion of thc
forcgoing scsuritics: prnvìtl,"l ll¡¡ll'thL' nr¡rhc¡ ú¡luc of sush sccurítics ttr¡cs nor,crçtcrJ *{it"rlñ;'; il;
¡g-trc-rilL'. (ivI nptíons gr¡ln¡r.rJ.Ìr s¡rrcl is¡ucrl u¡xrn th.. crcrcisc,,f ,,u,*,onti,,glt* 

";;il';;'il,äì;pùrsu;tnt to ll* crnl¡Pxn)"s slor'k .ptì.n or cnrploycr. srrxl purcharc ¡l:rns 'r ,i¡"r "*.*,ii=-;"r;;;r;;ir":¡ÍônBcnlcntr cristin¡ rt thc ¡J¡tc ofthis offcring l.lcnr'randurn ¡nd (r1 in connccrion;ri.ith irti riqrìr-,,r. 
"iCLN Holdings anrt Crrkr¡¡¡n.

ln orrjcr ro lïc¡¡t¡ttc tln offcring of thc Dùhr.nlurcs ¡nrJ tlrc Conrn¡ttn Srocli ¡bc Iníri:rt purchnscr rÌr:¡y cngüS\.in lruns:¡slions th:rt ¡¡:rhilizc. ¡t¡uinlrin or.r,thcrtv¡so ¡lltrt lhc pricc ofrhu l)clrcnrurcs (ìr thc Conìnron Sf(rL.
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Spccifically, thc tniri¡l Purchascr mey o*æt.¡ilot in connccrion wirh thc offering. crcåting e shon poshion in rhc
Dcb¿ntures for irs ow¡ eccoun¡. ln ¡ddí¡íoo, to covcr ovcr-¡lto¡mcnc or sr¡bili:,c tlic pric- of ¡¡¡c Dcbcn¡urcs ¡nd
the Common Stock. ¡hc Ini¡ial Purch¡¡cr rnry bid fór, and purchasc, lhe Dcb€nlures or sha¡cs of tbc Common
Srocl in thc opcn mrrkct. Finally. thc lnitiol Pù¡chucr may rcclair¡ sclling conccssion¡ allowcd ¡o dellcn for
distributin-!r ¡hc Dcbcnturc¡ in thc bffcring. if¡he lnlti¡l Purchascr rcpurchascs pæviously disuiburcd Dcbcn¡urcs
in trcns¡ctions lo covcr shon_ positions cst¡hlishcd by rhc lnitirl Purciüser. ¡n st¡bil¡r¡t¡on r¡ñsrcr¡;; ;;
o(lrcrwisc. Any of thcsc ¡ctivitlcs may stahiliræ or m¡intaín ¡hc ma¡tct pricc of rhc Dcbcnrurcs or rhc Common

.Stock ¿bovc índcpcndcnl m¡rkct lcvcls. Tlc lniti¡l Purchascr is nor rcquircd ¡o cngrgc ¡n úcrc tçrivi;ier:';;J
nra-v discontinuc any of rhcsc acriri¡ics at rny rímc.

Thc lnhial Pr¡rchascr h:rs peifornrcd t¡rious lnvcstnrcn¡ b¡nk¡ng ¡nd othcr scrvicc¡ fo¡ the Company in thc
prrst. and iuly do so frorn tintc ro ¡imc ¡ñ thc fu¡urc, tn paniculor. rhclnití¡l Purchucr is ac¡ing ¡s thc.Compsny.¡
lin¡nci¡¡l ¡.Jsísor in conncirion rvirh rhc Aquisirions, ln addhion, an offili¡rc of ¡hc lni¡i¡l ruir,*.ii, 

"r'iffijthc Ncw.Crcdit Focilíty ond crficcls ¡o bc ¡ lcndcr ¡hcrcundcr,

TRÂNSFER RESTRICTIONS

Îc Dcbcarurcs and rhc Conrnron Stock issuabtc upon convc¡sion of lhc Dcbcnturcs h¡vc not bccn
rcgistcrcd undcr thc Sccuritics 

^ct. 
Thc f)rhcnturcs ¡nd.Common S¡ock issu¿hlc ueon ion,,...ion-oi,f,.

Dchcnturcs mry no! nk offcrcd or srlliJ rvithin ¡hc Unhcd St¡tcs or ¡o. or for thc ¡ccount or'bcncfi¡ of.. US_
[*-rsotts, crccpt (i) in cornpliuncc rvith thc rcgi*tration icquircmcnls of ¡hc Sccuri¡ics Ao anrJ ¡ll trtrcr appticaùic
sccurilics hss, or (ii) ¡ursuut lo ön crdnrFlion f¡onr, c¡r in a trans¡caion not subjcct to, lhc rclisrrurion
rcquircntl'nts ol'lhc Sccurítics Act cntl :rn¡' orhcr.tp¡rlíùablc sccurítics laws, Accordingly, thc Dcbcnturcr arc
hciog ofl'c-rcrJ :rnrl soltl only ( t, lo "qu¡¡líficrJ insri¡urion¡l huycrs" (rs dcfincd in Rulc li¿i,undcr,rhc Sccuritics
Äct) ("QlBs") in conrpliaocc wirh Rulc l{JÂ ¡nrj (2).ti¡ ¡ lin¡i¡crl numbcr of orhcr insriiurion¡l ..ucc¡cr¡ircd
intc:itt:rs" (:rs dcfincü in Rulc 50-l(:r[t), G), 1.1) or (i) u¡tJcr ¡hc Scsurirics Acr¡ (..tnsrirutionrf ¡".rc¿ii.J¡nÍcstors") th.rt' prior to thcir purch;rscs of Þchcnrurcs. dclivcr ¡o ihe tniriat Purchrscr a lcitcr ¡rtachcd.lrcrcto as
Âp¡*-nrlix .{. \'hich c¡rnt:rins cç.tirin r!.Frcscn(rl¡rrns cnd lgrccnrcols.

tlrrch purclHscr or Dchbn(utcs u'ill hr'rjccnrcd ro (ll rcprc{cnt th¡a ¡r ¡J purchasing.thc Dchcn¡urcs for its
oNn ïçcounf or iln :rccounl wilh fÈfn!'r'r to çhich it crcrciscs solc invcs¡mcnl disgrctìon.rnd lh¡t it orJuch
ücc.)unt. is I QtB. or :¡n insrirurion¡l ¡¡dl.rcdrtdJ inscs¡or, (!) lclnorslcrtgc lh¡t rhc Dclicritu¡cs ¡nd ¡hc Con,aon
Slock.issu¡hlc unonconïcrs¡'n of Ihc l)r'hcnturcs hilrc not hccn rcgisrcrid undcrthc S..ur¡,i.t ¡a;'on;;;';;;
hc ol'h'rc¡J or s('ld ñithin tlrc Unilc¡J St:¡tcs ¡¡r ¡¡. rr lìr¡ thc uccount-or hcncfit,of. U,S. pcisons 

"*a.¡i 
o, ,", ?ur,hlulorv' çl¡ lgrt'c that'if it shrrúl¿ ¡,¡¡ç¡¡ lr rrtlrr'r*ise'rr¡nJl'cr rhc Dcbcnrurcs o¡ tbc Coåmon Srock issuahlc upon

drrntcrsi('rl rrl'lll!' l)cl^*nturdr $ithin lhr' r\-nrd pnor to thc c¡pir¡¡tion of thc hotrJing ¡Èriod a¡¡licuhlc to srlcs
lllr'rc(tl'undç'r Rulc lJJtl:l url(lsr llls .\!'úutrtrç\ '\rit trrr rrlr sudççssor prorision). ¡r .*¡ù ¿o s(},rritl¡in thc Unítcd
Strtcs or lil' ilr lìrt ll^- ¡tc.rurtl ilt hs'n.jirl .,t, Lf.S. nr:rs¡rn.r onl¡' (a) tri thc Comprn¡'or any subsidirry thcrcof.(h) kr ¡ Qlll tn c'ntplilncr. rr ¡tl¡ Ruk- l{J¡\. rçl t.r ¡n insritutirrn¡l.sccrcrjitcri ¡n""sr.or rh¡r. pdo, ro ,u"h r-nrfcr.
h¡rnirl¡cs trì ll¡!''l'rusr!.!.. rr¡rr.tistrlr lirr rlr* ,U,U.n,ur"s (o¡ in thc c¡sc ¡:f tbc Comn¡on Srät, ¡¡c frunrfc, ogciilrrr tllc Criltilil0n S¡rxjl r¡h.. '.'l'rrnrlcr ,\gcnt..lr. I sigocd tcftcr confaining aaniin ,"praranlil¡ons ônd.ilirccrncnt*,r..lruns trÌ tll!. rúctt tclrilns¡r¡t ¡rrnrltr.0l'th!. Ðahcntrrr* 1or ttrc Conrrion Stock. ¡r ¡hc, c¡sc,.mry bc)ltlrc lìrrnr ¡rl's,hicl¡ lcrtcr c:rn Ìr'r¡hr:uncrJ tir¡t¡ tlrr..fiustùc lur.tl¡e Dcbcnturcs o, f¡"-ironrfa, Agcnt for rhc
Cotttrtuln Sl(Ekl, (d) Pursurnl lrr i¡n.r'rcn¡lìurut tiorn rcgisrration providcd by Rulc l4¡ undcr thc Sccu¡itics Act
t il ;rrlrihhlc¡ t¡r (c) puniu¡¡nl to a ¡1'p;"¡rr,u,; \l¡rrr,llrcnr i'l,icl, h$ bccn dccl¡¡cd cffcc¡ivc undcr ¡hc Sccuritics Ac¡(r¡t'J rvlticl¡ útrllinuc5 to bt' clk'r;titr' ¡rl lhd rrt!' of such tr¡nsfcr). änd (J) ¡grcc thrt ;r wili gi*c,crclr f,cison lo\lrrr¡¡ it tnnsltrs such Dcbcntu¡t¡ ur Cr¡n¡¡¡¡,¡n S¡r¡'i i¡su:¡bic irn con*crs¡ãn of rl¡c Dcbcnturct.noticc orinv
rù\rr;cr¡ons .n r¡¡nsfcr .f juclr f)ç¡hcr¡ruri,r :¡nrl :.uclr Crir¡rrirrn S¡r¡ck..E¡ch i""i,*i"""r i..rgli,c;1;'.ar-üri;d"h"1
tlrrn u QlB.) rlr¡r is ¡n originrr.purcrrrssr.'f rrrc r)r.trr.n¡urrr'wir hr. rôqukcrr,r" ,is;;;;grs.ó;;;; ;¡;îö;;cttcc¡ in rlr frnn ¡¡urchc.d licrcrç ¡¡" Â¡¡rr.rr.lr ¿\, ln ¡l¡: crr. oiony ¿¡nìË"rii"öi["nrurcs..prior to rnyprr4roscd u:rnslcr ol'Dcbcnrurr'¡ n.irhi¡i rtrc-¡r.¡r,xt pr¡ur ro rh:.È.\Fir¡tion;f ¡l¡c ú,Ji"g;;;; .nplicablc ro srl.crtltcrr'<¡f unrjr'r Rulc la4(kj untlcr ihr's.'curiiics ¿\cj¡ (or ¡n-v iucccssoi provisíoir), rhc holdsrs thcróof must thcckthc ¡¡pPronri:rlc htts scl frrrtl¡ rt lhc ('crt¡lid:rr( rc¡rc.cnrinjrlrc Dchcnrurcs rctoriigru il;;;;;;;il;;ì;Jä
:rnd suln¡it rhc ccnif'¡cotc.rc¡rr.sr.nring rlr.. lhh(,nrurcJ tã thc Trusrcc. lf(i) sur,.ìr rnnsfçr is to ¡n.insriturion¡l
;r;crcrjircrj in*csrrlr ur (ii) jr¡rr. hr¡ltjcr frr(ìfrrrsc\ h, trunsrçr Ccn¡rnon S¡ock íisucd 

"æi s"""aar¡on of b..hcnturcs
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incithercascprior¡olhcc¡pÍr¡rioaofrhcholdi4gpcriodapplicablc¡osales¡hcrcofundórRutc 
144(k)undc¡rhescsuritics Act (oi rny succcssor provision), thc holdcr (or bcncficiat holdcr, as rtrr.*-i.y uc¡ wili bc .lrifito lurnish !o lhe Tn¡stee (or. in lhc casc cf ¡hc commor,.s¡ock. ¡he Tran¡fcr agcnii iu"¡ ccnificrrions. tcgalopinions or othc¡ ínformalion rs it mry rcrsonably rcquirc ro confirm ¡l¡¡r ttr" påpoíra ,¡¿nsrcr is *iig.må;

Fursu¡nt to an cxcnrption from. or in ¡ lr¡nsåclio;not subjccr ro.,¡,. r"iirioii- ,1f"ir.r""",, ofrhc sccuriric¡Acr.

E¡ch scnificatc rcprcscnting a Dcbcnturc will bc¡r thc following lcgcnd (unlcss such Dcbcnrurc h¡¡.bcinsold pursurnr ro a rcgisrarion stûtcmcnt lharh¡s bccn dccleæd cffccii""Tn¿c¡ ¡f,.L"ui¡¡., ¡.¡l:
THE DEBENTURE EVIDENCED HEREBY HAS.NOT BEEN REG¡STERED UNDER THE UNITEDSTATES SECURIT¡ES ACT OF 

'9]3, 
AS AMENDED-(THE "SECÚRdð;-Cr:i. ô ï,i-ii+i;;SECURIT¡ES LA1\'S. AND, ACCORDINCLY. M^Y NOT BE OFFERED OiIõiTiVMr¡N THE UNITEDSTATES OR TO. OR FOR THE 

^CCOUNT,OR 
BENEFIT OR U.S. PERSOÑSEXõEPT AS SET FORTH INrHE FoLLowtNc SENTENcE-_By ip eceusmoN HEREoÈ. rHÊ HõrbEn tiin¡pngsemrs iiliî(A) ¡T ¡S A' "QUALIFIED ¡NSTITI.MONAL BUYÉR'' (AS DEHÑED ¡X iUIÉ'I¿4A UNDER THESECURTT¡ES EéÌ¡ ON (B) rT IS AN ¡NSTTTUTION,Ci ''¡CCNEDMD ¡NVFSIóR" (AS DERNED IN

IYIjjgI:lJrf.-(zi. (Ð oR (7) UNDER rHE sË¿ùRniEs-icrir:îñinffi.iv¿L 
^ccREDmD

INVESTOR"): (2) 
^GREES 

TH¿\T ¡T \I'ILL NOT. PRIOR TO EXPINÀI¡OX'OÈ rrË HOLDING PERIODAPPLICABLE ro s^LEs oF rHE DEBENTURETEú¡opNcen r¡enl¡iliiNödii.uLËï.G) tîË;THE sEcuRtrlEs 
^cr 

(oR ANì' successoR pRovrs¡oN). REsELL ôn öniën'tu¡sE TR^N'FERTHE DEBENTURE EVIDENCED HEREBì'OR THE COMMON STOCK ISSU¡UI.d UPON CONVERSIONOF SUCH DEBENTLIRES WITHIN THE UNITED STATES OR TO. ON rON TTIC;CGOUNT OF. U.S.pERsoNs EXcEpr (^) ro suNg&\r\r coRpoR^iþN óR Añi'ir'il,Þi;t''y THEREoF. (B) To AQU^LIFIED lNsrlrl¡]oN^L BUyER rN coMpLrANcE \.vlTH RuLe rc4À uñ-oÈà rHa s'cuRrrEsACT. (c) TO ÂN ln'srr,'iollL.1gçRED¡TED rNvEsron rHei. pn¡'on iõ'sucH rR^N'FER.FURN¡sHEs To THE DANK. oF xerú yonr. ,c,s TRUsTEE'iön 
.e.juåIËisoR 

TRusTEE As,\PPLICABLE)..\ SICNED LEI'IUR CONTAINIÑC CERT^IN úiitiÈÑi¡Nói'i NNO AGRUEÀIENTSRELATINC ro rHE REsrRlcr¡oNs oN TRANSFÈR oF ltlc DEBE¡rruRE wioe¡rceo ÈEREBY(TIIE FORI\Í OF \YHICH LETTER C¿\N'. DE OBT^INED FROM SUCH TNUSTJE bg N SUCCESSONrRusrçE. As 
^ppLrc^BLEr. 

(D) puRsuANT ro rHe ExÈùh,lñ-äðù *ro,*ooonPROVIDED BI' RULE IJ{ UNDER THG SECURITIES ÃN1¡IÑÃ;ü'BîË; O*'iÉi"UN5UNNTTO ARECISTRAT¡ON ST'\T.ÌIIENT \\'HICH HAS NEAÑõECUANED EFFECN'E'UÑOLî TÉX J:CUR¡TIE'
^cr 

(AND \\'HtCu coNTtNUES TO sc Et=f,ecnvÈ n} rHe TIME OF SU¿H rnüNSFen), (-1) pRtoRTO SUCH TR^NSFER (OTHER THÅN' A TR^NSFER Nþ¡U1X' TO CLAUSE 2(E) ABOVE). IT WILLFURNISH -.'o rHE B^NK oF NE\, yoRi. tj iàgsree (oR 
^ 

succEssoR TRUSTEE. 
^S

¿\ppr-rc¡l'L.)- sucil criRTrFrc¡\rron*s, r.scaf opiNtoxs oR orHER lñËólLar¡ox 
^s 

rHE'I'RUSTEE I\IAY RE,\SONAOLY R.QUIRE TO CON¡=iN¡I¡HAT SUCH TR.ANSFER IS BEINC IVIADEPURSU^NT TO 
^N 

EXEÀ{rîïON FRO¡II. OR.IN'À TNNNS¡Cr¡ON NOT SUBJECT TO. THEREGISTRÂTION* REQUIREÀ,IENTS OF THE SCCúNrr¡E! ACT AND (4) NCiTEFË THAT IT \\,¡LLDEL|VER ro EACH pERsoñ ro \\,HoÀ{ irra-qEnemunes Èú¡ôa¡¡õõ,HEREBY.^RErRÄNSFÉRRGD ¿\ n*orlcl! su0sr.{Nr^Lr-v ro lne arpÈcróï rHrõiãäaïiülN coNNEcrroNW¡TH I\NY TNNÑS¡'ER OF TJ{E OCNA¡'ITURE gVIO*¡q HEREBY PR¡OR TO THE EXPIRATION OFTHE HoLDING PERIoD 
^PPLIC,\BLE 

ro jnr-as]de THE DEBENTTU¡idiüiiierrceD HEREBYUNNDER RULE I{J(K} UNDER TTIE SECURN¡;-S 
^å lON ANY SUC.CESSõN'INOV¡S¡ONI. rHAHOLDER ÀIUST CHECK rHE ¡PPNOPN¡ÁrC Uóî S'':IOFTH ON 

",{E 
REVERSE,H.:REOFREL^'¡.INC TO THE ÀI..\NNÈR OI: SUCH TR;ÑI¡'CNîNO_SUBMITTHIS CERTIF¡CATE TO THE B^NKorì NEu, ì.oRK, 

^s 
rRUsrEF-loR n jucò-rslbïiäüsrea, 

^s ^ppLrcABLE): 
¡F rHE pRoposcD''R^NSFEREE rs 

^N 
tNsm'urio',r¡"ïct-neõr-rÈó'iñverroR 

oR ¡s A pu,ñíiÅlen wno ,, Nor
^ 

u.s. pERsoN. rne Ho.orn ¡'rusr.l;¡i¡ò":{öirlêr rnn"sr¡R. FURr.r,si To rHE B^NK oFNEw yoRK. As rRUsrÊE (on n suõð'eiiöî rnüsriË, ns 4ËpliðÀblei,iüåir,òanr,r,c^ïoNs,LEG^L OP¡N]ONS OR OTHER-INFORITENÑiTï-r, NV REASONABLY REQUIRE TO CONF¡RMr'.^r sucH TR^NSFER r.s BErNc ¡¡¡oÈ piiniüiN¡ 
1o ^N 

ExËMpäóñ-ïno¡,1. oR ¡r.¡ ¡rli^NsAcnoN NorsugrEcrro..rne ndôisiiiirîni nuqurnEñrENTs oFTHEsEcun¡rrFs Acr.11I¡S LECII\D $V'ILL ßE RGI\IOVED U.'OfTifi'ËihTiuR OF THE TR.ANSFER OF TI{E DEBENTL,RE
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I

EVIDENCED HEREBY PURSUANT TO CI.ÂUSE 2(E) ABOVE OR UPON .ANY TRANSFER OF T1IE
DEÞENTURE EV¡DENCED HERESY UNDER RULE 144(K) UNDER THE SECURffiES ACT (OR ÂNy
sucÇhssoK PKev¡stoNl. As usED HEREIN. THE TERMS "'UNITED ST,I,TES" ANÞ ..UN¡TED

STATES PERSON" HAVE THË IÍEANINCS CIVEN TO THEÀI 8Y REGULATION S UNDER THE
SECURIT¡FJ ACT.

E¡ch stock cc¡tific¿tc rcprcscnt¡ng Comtlon Stor:k issucd upon convcrsion of rhr. Dchcnturc will bc¡r thc
followinglcgcnd (unlcsr such Cbtn¡r¡,¡n Stouk hr* bccn sokj pursu¡nr to I rcgisuutiuu stsrcrt¡cnt ¡hcrh¡s bccn
dccla¡cd cffcctivc undcr thc Sc.cilrirics Act):

,THE C9MMON STOCK EVIDENCED HEREBY HAS NOT EEEN REGISTERED UNDER THE
UNTTED ST.{TES SECURITIES ACT OF ¡9.ì3. AS /q,MENDED (iHE .'SECURMES ACT",. OR ANY
STATE SECURIT|ES LA\\'S. AND. ACCORDINCLY. MAI'¡iOT BE OFFERED OR SOI.D W¡THIN THE.
UNITED STATES OR TO. OR FOII, 1'HE ACCOUNT OR BENEF¡T OI:. U.S. PERSONS ÐíCENT AS SET.FORTH ¡¡! THE FOLLO\\'I|\|O SENTENCE. TFIE HOLDER HEREOF 

^GREES 
THÀT U¡TTIL THE

EXPIRATIOn" oF THE HoLDIò*c PERIOD 
^PPLICABLE 

To sr\LEs ol:.'rHE sEcuRlrì' EV|DENCED
,HEREBY UNDER RULE'I44(K' UNDER THE SECUR¡T|ES ACT (OR ANY SUCCESSOR PROVISION).
( l) IT \,VILL NOT RESELL OR OTHER\\'ISE TR^NSFER THE COMI'ION STOCII EvtEEn*CED HEtiEBi
WITHIN THE UNITED STATES OR TO, OR FOR THE ACCOUNT OF.,U,S. PIJRSONS EXCEPT (A) TO
SUNBEÂI"I ,CORPOR^TION OR ANI' SUBSIDIARY, T¡IEREOI:, .(B} TO ,\ ..QUALIF¡ED
INSTITUTIONAL BUÏEII" I,.\S DIì¡T;\ED IN RULE I¡JA U¡*DËR THE SECURITIES Ac.I) IN
coÀlPLlANcE wlrH RLrLE t{{^, (cr 1o 

^N 
tNsÏTU'noN^L '.AcctrGDtrED tNvEsroR.. (As

DEFINED ¡N RULE .5(II(¡X II. (],. I,ìI OR (7I Un*DEIT THE SECURITIES ACTI TH¿\'T PRIoR To sucH
TR.ANSFER. FURN¡SHES 'I O THE OANK OI: NE\T' YORK AS TRANSFER ACÊ\T (OII A SUCCESSOR
TRANSFER 

^GENT. 
As ÂPpLlc^BLE), ,\ stcNgD LETÍER co\Tr\f NING cERT^tN

REPRESENT^TIONS AND AGREI;:\I¡:¡|TS REIJITINC TO THE RESTR¡CTIONS ON TRANSFER OF
THE co¡\lMoN s'l'ocK EVIDENCED t{ER¡iuì''('rHE FoRt"r oF wH¡cH LE-¡TER c,\i,¡ 0E oBT^INED
FROM .SUCH 'lr^ñSt:ER ,\ccN't'| on 

^ 
SuccFssoR iTr\NSF-eR 

^ccivr. 
¡s Àppl¡c¿iiuer

(D) PURSUÁNT T()'l'HE ENEi\tl/l'lOn* I:llON'I llEGlSfR^]TON PROVIDED Bl. RULE tJr UNDER THE
SECURIT¡ES. ACT (lF Â\'ÂtLÂBl,El. OR (Er PURSU^N'l'TO 

^ 
REGtSrR.q.¡'lO¡- S.|;\.IEI|ËNT WH¡CH

HAS BEEN DECLARED EF,:ËCTIVÍ: UNDIJR THI-ISIICURITIES ¿\CT(ÂND \\,I{¡cH.coN]TNUEs To BE
EFFECT¡\'E Àt' THE T¡t$U Ol: SUCI{ ]'¡r^Nst:LR,: (!} pRto¡t 't o sucH '¡-R^NSFËR (p rHER TH^N 

^TR^NSFER I,URSU¡\NT1'O Ct-^tJSl: trt:¡.\ttovtj.t. n'\\r¡1.1. FURNISH TO THE IJ^NK Ot; NJEW YORK
AS TR^NSFER 

^CìEN'¡' 
rOR 

^ 
.SUCCESI'OR '|]{^NS¡:ER 

^CENT. ^s 
r.{ppLtCABLE). SUCH

CERTIFIC^TIONS, |,EC.{L OPlNlOn'S Olt O'l'HliR INIÐRirf^TtON 
^S 

11{E'|R..\N.SFER 
^GENT 

¡ú^t,
RE^SONABLY ÀEQUIRG'fO CON¡:tR¡\l I1{,\T.SUCI{ 1'R-.\¡-.Sl:l!R lS fllil:r..G ¡U.'\l)fi Pt,'ttSU..\NTlO 

^NExErlProN FRoitl; oll l¡f ,\ rii.\¡1s..\crto)i ¡joT sUBiÈcT 'ro. 11t¡: RËGtSt'tU\'t'toN
REQU|RETUE¡¡TS oF THE SICURITIES ,\(:t' 

^Nt) 
(.1r t.¡- \'[-L Dr:Lt\.tiR To ti.\cH pERsoN To

WHONI THE COi\4T{ON slOCK EvIDENCED IIIUREßI'IS îR,\NSI:ERREI) (O'I'}IER TI{AN 
^TRANSFCR PURSU^N]'TO Cl.^usu t(Er ¿\B0VE) ¿\ n*(lflclt suoS't Ä*-1.1.{t.l-T To 'n{l: EFr:Ec.r OF

THIS LECEND, 111¡5 l-gCEND \\'lLL Dl: R¡:I!Ovf:l) UPON't'Ht: U^Rt.tl:R Ot: ]'HU't'R,\:sSf;ER OFTHUcol'lt{oN srocK EVIDE¡¡CED ttEREBl' l,uR.su,\N't''to ct.¡\uSl! l(t:t .{Bovt; oR UpoN .ÂNy
TRANSFER OF THE COI\{!\ION STOCK EV¡D¡JI{CED ,I{EREBY ¡II-fl.ER TIIfi T.XPIR^TIoN oF.THE
HOLDING PERIOD APPLIG¿\BLE To s^LEs oF.THE sucuRtrì' EvtDEI'icED ttEREBy UNDER
RULE 144(K) UNDGR THE srcuRrrtBs 

^Çl'(oR.\Nr 
succEssoR pRovrsror*!. ,\s usED HEREIN.

THE TERNIS "uNl'tED sr^TEs" ¡\n'D "un-il'Et) .srhrEs PERsoN" H¡\\'E THtÌ l\tEÂn*tNc GtvEN
TO THEt\'l Bì' RECUL^TION S UNDER 1'Hti Sf:CURtTlÊS 

^Cr.

70
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LECAL IfATTERS

Ccrtain legal mat¡crs will bc passcd upon for thc Comp¡ny by Skaddcn, Àrps. Slate. Mcaghcr & Flom LLP.
Ncw York. Ncw York and for lhc Inití¡l Purchasc¡ by Davis Polk & Wardwcli. Ncw York. Ncw York.

¡NDEPENDENT AUDITORS

Thc consotid¡¡cd fìn¡ncí¡l st¡rcmcnr¡ ofsunbcam.Corpontion and its subsidi¡rics, incíudcd in rhis Offcring
Mêmorandum. havc bccn ruditcd by Anhur Andc¡¡cn LLP to tlrc cxtcnt and for rhc pcriods indicarcd in ¡heii
rcpon lhcrcon. Such fin¡nci¡l sla(cments h¡vc bccn includcd ln æliancc upon thc rcpon of Anhur Andcrscn LLP.

Thc conrclid¿tcd tin¡ncial st¡tcrncns of CLN Hol{ing¡ ¡ri¿ íri subsidia¡ies, inctudcd in ùis Offcring
lrlcmor¿ndum. h¡vc bccn ouditcd by Ernst & Young LLP ro ¡hc cxtcn¡ and for rhc pcriods indic¡tcd ln ¡hcir
tcfþrt lhcrcon. Suçh finrnchl sl¿lemcn¡s h¡vc hccn includcd ln rcliance upon thc rc¡ron of Ernrt & Young LLP,

, Thc con¡olid¡tcd fìnancìal slatcmcnts,ofSignarutê Bnnds USA. lnc. ¡nd i¡s subs¡d¡sr¡ci. includcd in ¡hi¡
Offcring Mcmorandum. hqvc bccn aurlitcd .by KPMG Pc¡t Marvick LLP. indc¡rcndcnt ccn¡f¡cd pub¡íc
Dccount¡ntt lo thc cxtcnl snd fot thc ¡nriods indicatcd in rhcír rcport,thcrcon. Such fin¡nci¡l st¡tcmçnt3 h¿vc
bccn lncludcd'in rcliancc upon thc rc¡ron of KPlrtG Pe¡r M¡rwick LLP. indcpcnöcnr ccrrificd'public ¡ccoun13nls.

Tlrc consolidatcd Gn:rnci¡l st:¡tcnrcnts of Fi¡st Alcrt. lnc. 
"nd 

its subsiàíarics. includcd in riís Oífcrirg
À'tcn¡or:¡ndum, h¡¡vc hccn rurlitcrl by Pricc \lta¡crhousc LLP ro ¡he c¡tcn¡ and for thc ¡criods indics¡url in ihcú
rcfxìrl lhcrcon, Such tÏn:¡ncill sla(cnrcnls h¡l'c bccn inr:lúdcd in tctiancc upon thc rc¡roit of Pricc
\t¡¡tcrhousc Ll-P.

7t

r.|trSeGfãN glr¡¡r--E:r cÐÉ€LDEhtTIÊ{_ 0c,üoûìr1
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(This prgc intcnrionally lcfr blank)
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INDÐi TO FINANCIAL STATEMENTS

Suni¡c¡m €orporalion
Rc¡rort of Indc¡ændcnt Ccrtific<l Publie Account¡n8 . ....,,..,...,..... ...,,,,..
Consotirl¡æd Slctcmcnu of OJrcratÍons for thc Fiscal Yc¡rs Endsd Dcccmbcr 28. t997.

Dcccmbcr 29, 1996 ¡nd Dcccmbcr 31. ¡995 . , ... . .

Consolid¡tcd Bal¡ncc Shccu.as of Dcccmbcr 28. 1997 ¡nd Dccc¡nbcr 29. 199ó

Consolídatcd St¡tcmcnts of Sharcholdc¡s"Equity for ¡hc Fiscal'Ycar¡ Endcd Dcccmbcr 28. 1997.
Dccgmhcr 29. I 996 snd Dcccmbcr 31. 1995 ,. .. ,.

Conllolirl¡tcd Statcnrcî¡s ofCash Flows for thc Fisc¡l Ycars Endcd Dcccmbc¡ 28. 1997.
Dcccnrhcr ?9. 1996.and Dcccmbcr 3¡. 1995 ..... . .

Norcs to Consolid¡tcd Fin¡nci¡t Statcmcn¡s,.,...

CLN Holdings toc.
Iicpon of lndcpcndcnt Audílors. , .. . , . ,.. .

Con¡olidatcd B¡lancc Shccts as of Dcccnrbcr t l. 1997 ¡ird 'Dcccmbcr 3 I . 1996.
Consolid¡tcd St¡¡tcnrcnts of O¡rntions for thc ]ccrs cndcd Dcccmber 31. l997,Dcccmbcr 31, 1996

and Dcccmhcr ll. 199-s

Consolid:¡tcrJ Stjrtcincnts of Slockholdcr's Dcfici¡ for thc Yùsrs Endcd Dcccmbcr 31. 1997.
Dcccnlhcr ll- 1996:¡nrj Dcccnrhc¡ 31, 199.5...,... r.i..,...,.,,r...r..r!..

Consolid¡¡crj S¡;rrcmcnrs of C¡sh Florvs for thcYcrn¡ Endcd Dcccmhcr 31. 1997. Dcccmhcr 3t,
199(r inrj Dcccnrhcr 31, 1995

Notcs to Consolidatcrl Finunci¡rl Statcnrcnts...,..

Signalurc llrands USÂ. lnc.
lndcpcndcnt Auditoo' Rc¡rn,..,......
Consoli<Jutcd Bal:¡ncc Sllr;'r'ts:rs of Scptcnrbcr 3S. 1997 rnd Scptcnthcr ?9. 1996

Consolirl¡¡crj Sl:¡tctnr'nts of Opcrutions ftrr thc l'cars cndcd Scptcmbcr 28, ly)?. Scptcrnbcr 29. 1996
¡nrl Octohcr l. 1995 .

Consolitji¡tcrt St¡tcnrq'nts of Sr¡rckholtjcrs'.!!guit.'- frrr ¡l¡c Ycn¡s Endcd Seprcmhcr 25, l?9?. , ,Scptcnrbcr 39. 199(r:rnrJ Oc¡onLr l. 199-5 .,,..... ...,.,r....,.
ConsolÍd;rtctJ .St¿tcnrcnls of Cuslr Flos.. l¡..

'199ó ¡¡nrj Ostql**r l, 1995 ..,......,...
Notcs to Consolirj:¡rcrl Fin:u¡ciul S¡nrc¡ncnrs

:hc l'cirr¡i lin<lcrJ Scptcnrhcr 28, 1997. Scprcmhcr 29.

Un:ruditcd Çonsolirlrtcrl B;rhncc Sltcr.ts ¡lr of D(.ccrrrh\r :tl, 1997 anrJ Scprcnrhcr ?8, :997 , , . . . . .
Unruditcd ConsrrliJ¡lcd Sulc¡ucnls rrf Opcrutions for rhc th¡rticn *.ccks cndccJ Dcccmticr zlt, 1997
' :rnrl Dcccnrlur 19. 1996

Un:ruditcrj Cortsolírl;¡tcd St¡tqlncn(s of Crslr Fhrrs5 firr thc thirtccn wccks En<Jcd Dcccn¡bcr ZB. l99Z
¡tnrl Dccr.¡nhr.r 19. 199(r ...

¡*r¡rc:i rrr Unrudi¡ctJ Cun*,r¡¡.1.r.¿ I¡n;il ;ilì;;;i; .

F'irsl Âlcrt, lnc.
Rcfxrn of lndcpcnrJcnt Aùcountilnts

Consnlid:rtcrj B¡¡l¡ncc Shccrs ¡ts of Dcccnrht'¡.11, 199? ontl Dcccmbcr ll. 1996.
Consolirjatcrt Strtcincnrs of Opcrcrions for thc Frsc¿l ì'c:¡rs çndcil Dcccuhcr -11.

199(r ¡ncl Dcccnrhcr 11..1995
Consolid¡rtcrj StûtcmcnLr of C¡¡sh Flows Jor tlw Fis:al Yc¡r cnrjèrj Dcccmbc¡

Dcccnrhr.r 31. 199ó nnd Dccc¡rrhcr 31, 1995.,
Consolicl¡tcrJ S¡rtcnxnts of Shurclroklcri Equiry for tlrc Ëiscul ycars Endcd

Dccurhcr ll, ¡99ó ¡nrl Dcccmhcr 31. 199.5.......
Nolcs lo Consotirj¡tctl Fincnsill Sl¡tcmcnrs,

3r, 1997.

!.$g

F-2

F,3
F.4

F.5

F{
F-7

F-26
F.27

F-28

F.29

F-10

F.3r

f.J)
F.5ó

F.5?

F.5E

F.59
F.60

F-70

F.7r

F.72

F.73

1997. Dccc¡nbcr 31.

F.15

F.76

F-71

F-78

F.79
F.80

F.¡
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I REPORT OF NDEPENDSNT CERTTF¡ED PUBL¡C ACCOUNTANTS

To thc Board of Dirqctors rnd Sh¡rcholdcn of
Sunbc¡m Corpontion:

Wc havc audircrl ¡hc arcomprnying consolidatcd b¡lancc shccc of Sunbcåm Cor¡oration (a Dclaw:rc
corpoñ¡rion) end subsidi¡¡ric¡ ¡¡s of Dccc¡Bbcr 29, 199ó and Dcccmbcr 2Ei t997 ¡nd ¡h': rchtcd coniolid¡tcd
sratcmcnts olo¡reratioos. sh¡¡choldcis' cquity and cash lìow¡ for c¡ch of ¡hc ¡hrcc fiscal ¡*s in rhc pcriod cndcd
Dcctmbcr 28. 1997. Thcsc consolida¡cd finsniíal st¡lsincnts arc thc rcsponsibility of thc Comprny's
mrnôtcmcnt. Our rcsponsihilit¡. is to cxprcss on opinion on thqrc fnancial slr¡cmcots bcscd on our ¡i¡di¡¡,

Wc conduactt <¡ur :¡udí¡s in ¡ccordrncc u'irh ¡cncirlty occcpted ruditing st¡nd¡rdr Tl¡osc st¡ndr¡ds rcquirc thar

wc plan and pcrfomr rhc autti¡ ¡o ohtain ß*¡ron¡blc !,ssuñ¡ncc ¡bou¡ whcrlrci tire fincnci¡l sþ¡cr¡rcnls a¡c frec of
nrarcrial missr¡rcnìcnr. An ¡udi¡ íncludr:s cnnrining. on r t¿st b¡sis. çvidcncc supponing thc omoun¡s ¡nd
disclosu¡c¡ in thc fin¡nci¡t tt¡tcrncnls. An ¡udi¡ ¡l¡q ircludcs asscssing thc lccounting.Jrrincíptcs uscd ¡nd
significanr cstim¡tcs môdc by rnsiragcment. rs wctt rs dvaluating thc orer¡ll financi¡l statcmcnt prcscnrarion. We
belicvc tlr¡t our ¡udirs provide I tb¡son¡ble b¡sis for our opinion. \ ¡

ln our opinion, tl¡c. finansi¡¡l *¡tcmcnts rcfcncrJ lo rbovc prcscnl frirly, in all m¡tcri¡l rcspccts, thc fin¡ncial
position irf Sunlrcrm Corporation and subsidi¡¡rics ¡s of Dcccnrbcr 29, 1996 ¡ntj Dcc'i:url¡cr 3E. 1997. ¡nd thc

rcsuhs of irs opcrurions ¡¡nd irs c¡sh flow¡ for crch of thc lhrcc fiscal ycurs in thc pcriod cndc<! Dcccmbcr 28.
1997 ín confrrnnìty wíth gcncrllly acccptcd uccounting prínciplcs.

ARTHUR,I,NDERSEN LLP

Fort L¡urlcrcj¡lc. Florirjr.
Janurr¡'3,1i, l!){)li, crccpt nith rcspcct
to thc rrrrttcrs discu"-sr'rj iñ Notc lJ,
¡rs to tvl¡ích thc dirtc ir À{urclr l. 1998

F.z
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Cost of goods softJ_,...-..,,..,....
Sclling, gencnl and administrativc

SUNBEAÀf CORPORATTON ¿tND SUBSIDIARIES

CONSOLIDATED STATE|\IENTS OF OPERAT¡ONS
(Dollars in thoúÞnds, cxcipt per sharc ¡mounls)

Dsmbrr lt,
t997

st.t68.tå2
Et7.683
¡3 r.056

Flre¿l Eìdrd
DccGtcr ¡9,

tr96

s 984.236
900J73
2t4,02Ð
t54186¡

(285.235)
t3J88
3.?38

(302J6t)

(28.062)

14.828)
il05.89!)
( 196,67 r)

839
(3?.430)

g?39.2ó2)

Dccmbcr !1.
ltlrS

¡ ¡,016.883
809.t30
r37J08

70,24t
9.437

t73

s 0.62

0.6r

8 l;626

82,8 t9

cxpcnsc . , . . . . . . , .
Rcstructuring. impcirnrent.and othcr costs . .. ...

Opcrating câ¡o¡ngs (loss) .,..-.
lntcrcst cr¡ænsc

Othcr (ínúomct cxflcnsc, nct ...
Errnings (loss) from côntinuing o¡æntionu bcforc inconìc t¡xcr , . .
Iocomc t¡xcs (bencfit):

Cuncnt.,...
Dcferrcd

Earnings (loss) frorir cont¡nuing opcrations
Earnings l'roin discontinucd opcrations. nct <tf t¡xcs .. ....,
l¡ss on salc of <Jiscontinued opcrations. nct oI t¡xc¡ ..,.,
Ncl,carnings (loss) ........,
Eurnings (loss) ¡^.*r sturrc r¡l' conrnron srock front coniinuing

oncnttions:
B¿sic .,..,..,
Dilutcrl ....

Ncl t'rrrnings'(loss) pcr sl¡¡rrc of corn¡rr<lr srock:
B¡¡ic .....,,....,....
Dilurcd .,.

Wcightcd tvcnrEc qrnìn¡orr sh:¡rcs outstrn<JinS:

Brsic ,.....
. Dilutcrj

¡99,443
I t,3E I
(t.2tq)

¡ 89,280

8.Jóe

57,783

ó6. r 52

r21. I 28

il3.7!J)
s r09.4r5

60.635

e.tq5)
25.146

' 21,04 t

3?J94
t2.9t7

-r-é,+l

s 0.46

0.45-_-G¡?

s t.45 s €.3?)

s €.?5)

(3.7.5)

82.9?5

E2,925

l -4t

s r.?9

. t.25

8{,9{5

87.543

Scc Nutr.s ¡r¡ Corui¡lirJ¡lrc¡J Fin¡ncí¡¡l Srarr:ncn¡s.

F.3
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SUNBEAÀI CORPORAT¡ON AND SUBS¡DIARIES

CONSOLIDATED EALANCE SHEETS
lllall¡x i¡ rhar¡ca^J¡r

Drr¡rhcr lll.
¡ 99?

s 53.37r

29.iJ.50

3.5(r. I ll(t

-16.7;

, t7.t9t

l¡.58.ü).5

?;().ttg?

r rrJ.l7!

l?.0 ilr

s.!,]:!lël

S 6rrs

I r)5_5so

t0.93ri

ti0,(,I l
t 9li.09(,

19J.,5S0

tJ L109

f{'ii9

9fx)
JS,ì,lSJ

t{ t.t l¡
ß0.d]f)

59J9$?
((r'ì'g¡5'

5l t.9l?

sLt:0.28.t

lhccn¡ùsr 19.
tjfrú

s I t..r36

2 ¡ l.{:ts
t63.Aî

l0:.llJ7
91.6S9

4q.1t I

624, I 63

3?0.(,ß8

?O(l.l(¡l
2lt. t9l'

s L071.7tÌ¡J

-s glt
t07.1 t9
û.1.1i-1{

t)t-s(n

l7 l,.l$.ì

l() t. t ti
l.sl.J.s t

.s1..ìt,s

sliJ
JJ7.rr{s

l5.l ts
, (¡5rl r0t

.¡5N.ô{{t

((Ñ.lli$,

3r.i.?51

I+q4.7rF,

AssErs

Cur¡cnl asscts:

C¡sh ¡nd cash cquivrlcnts

Rctciç¡blcs. ncl,.....,....
lnrcntorics . . . . . .

Nc¡ asscls of discon¡inucd opcr¡t¡ons and o¡hcr ¡sscrs hctd
for s¡lc ......

Dcfcrrcd incomc taxcs......... !.....,.1
Prcpaid expcnscs ¡nd othcr crncnt ¡sr.s

To¡¡l currcnt sssc¡s ...,.
Prupcrty..plrnr and cquipmcnr. nct..,..,......
Tr¡dcmarhs ¡nrj tr¡dc nrntcJ. nct r,...,,i,...,
O¡hcr oiscts

L¡ru¡ul¡¡¿s 
^;\-D 

S[A¡.uHot.u[:ru. Eeuln,
Cur¡cnt liuhítiricr:

Shu¡t.tcrnr dch¡ rnd currr'n¡ Foflion ol' litng-fr.ff¡t rjcbt .. ,... .....
Âccounrs plyablc .

Rcstructuring accru:rl ....,,.,,
Olhqr currcnt li¡¡bilirics

lirt¡rl currcnt li:¡hililics
Lon_u.tcr¡n dcht

Orhcr long-trnr li¡hilitics
Dcfcnr'd inconìc t¡xcs
Conlnlirn¡çnts irnd contingcncicj lNolc l2l
Slrrrcholdcrs' cquiry:

P¡cfc.rrcd sr<rck (!,000.000 sho¡cs ¡rr¡thoriz.cd. nonc outsrlrxJing) ,...
Co¡¡lrron srock (issucd 89.9S¡.4:S snd gtl.4J 1.J79 slrurcs) .., ......
P:rid-in crpír:rl

R!.t¡¡íncd carnings ..,.......,...,.
O¡h:cr . .. .

Trclsur¡ srrrk. rr cos¡ ({.{,f¡.19¡ únd {.J7g.S l{ $h¡trus),.,,
Toul shcrcholdcrs' cquh¡ . .... ,., . . .. .,, .

Scc Notc¡ trì Conrol idi¡tÈdl .Fin¡nci:¡l l-ti¡tr.nrcnts.

F'4
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SUNBEAM CORPORATTON AND SUESIDIAR¡ES

CONSOLI DATED STATEME|.TTS OF S H A REHOLÐERS' EQUII¡Y
. (Dollers in thousands, cxc¿pl per shere,amounts)

B¿¡lancc at Janurry I, 1995 ..........
Nèt c¡rnin-cs
Common dividcn¡Js (S.$ ¡ær sbarc) ..........,
Ercrcísc of . stw-k opt icms

Antoniz¡lion of uncr¡rlcd conìncnJ¡tion .,. , . . .

Rcti¡cmcni of trclrury ¡hrrcs .,.
Purch¡sc of common stock for trcrsury . . , . .. ,.
Àl¡n¡nium ¡rcnsion líahilíry
Tronsl¡¡ion adjustmcnts

B¡k¡ncc ¡¡ Dcccrnhcr 31. 1995

Nct loss
Contnron ¡livirjcnrjs (SOJ ¡cr Jh:¡rc) .,:........
Excrcisc of strxk optíons
Gnnt of rcsr¡icfc¡J st¡¡ck ,.....,,.
Anronir¡tion r¡l' unc¡rncd conr¡cnsrrion .. . . - ,.
lrtininru¡¡¡ þnsirrn liubility
Rctircnrcnt ¡nd s¡¡lc of trctsury shlrcs
Tr¡nsl¡tkrn rdjustrrrcnis

Bslirncc dt Dccchrhcr 19. 199ó

r,*ct crrnìngs
Cr¡¡nnron rJiçidr'nrJs (S.0f ¡-r rlrrrc) .,....,,.-.
Excrci¡'c ol' struk options ..........., :,,.,...
.¿\mirrtiz.uti<¡n of uncrr¡rcd conrpclslrtinn ..,....
trl ininrunr ¡ ^-nsiori lirhil irv
O¡hcr strçk issu:urccr , . ..
Tnnslution ¡¡Jìustnrcnts

B:rl:lncc rt f)c(ctrr^sr lS, lilJT

Comno¡
Sræk

s932

P¡ld.ln
C¡pit¡l

5{6 t.876

R!t¡lor¿
Ë¡rn¡nrr

s285,990
sojr r

(3¿68)

O¡hc¡
(Norc l¡

s(?0.1 r8)

Trurury
St(l¡

S( I 7{.070)

20

(74)

8?8

6

lili{

ló

l?.0t3

(37.103) (66535)

266.69t

(225,262',t
(3.3 r 8)

t03.7ll
( 13.091)

(¡9e)
(5.r45)

(24.880) (83,449)

-
r¡¡.rll

7JOl
4.9(r3

rJ.{6ó

582

44 t.786

t..t I l
(l.ll0)

(1r) 1.595
1.3.1ó

{{7.i.:¡t ' l5.t tlt (?5.310, fó.r.l8tt

- il)9,{t.5 .:
r 1.399)

.ì{.ôS(} r-
5J:3

- (9.7(¡9,
?5ó 3t:t

-
¡lNr.rsl g.lll gQqjlÍ) ¡=16¡.Grs's90rt

'S** Natcs.to Cr¡nsoliJ;¡tcrJ t;in¡n;i¡ I S þl.rncnrs.

F.5
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SUNBEAITI CORPORATION AND SUBSTDTARIES

CONSOLIDATED STATEÀ{ENTS OF C.A,SH FTOIVS
(Dollars ln thousends)

DñrrhÉ l¡1,
l19?

$ t0),4t5

38.577

Fl¡c¡l E¡dcd

Opcratlng ¡ct¡vit¡cs:
Nct crrnings (loss) ........,.
Arljuslnrcnts io rcconcilc nct carnings (loss) ro nct caslr

providcd by (uscrJ in) oÉraring acr¡v¡t¡cs:
Dcprcciat ion and r¡rroni¡¡tion
Rcsrructrrring. impairmcnr and orhcr costs....,.,..,
Othcr non.c¡sh spccirl chargo.
Loss on sali of disconrinucd opcrôt¡oDJ. nct of t¡¡¡cs
Dcfcncd i¡icomc rn¡cs

lncqcase (dccrcasc) in c¡sh f¡om çhln_ces ¡n sorking cupit:rl:
Rccciv¡hlcs. ncr . ., ,,,,..,,.
lnvcritorics
Accounß puyrblc ........
Rcstructuring :rccru:¡l...... --.
Prcpaid cxpcnscs :rnrJ olhcr çurcnt ts$crs ¡nd li:¡biiirics . ...,
lncomc larcs pay:rblc,,..,..., .,,,.,...,.,,,.

Puynrcnt of orhcr lung,rcrnr bnd non-opcrtring liubilirics.,.....
Orhcr. nct ,,,,...;.,...,....,.,.,

núcr qasl¡ pror.idctJ hy {uscd in) opr.rurin.r: sc¡¡t.iti\.s ...,.
tnvç5¡¡¡* ¡ctivitics:

Cupital crpcn<liturcs....
Dccrc:¡sc in intcstnrcnts rcstrirlcd for plunt crrnstrur;tiiln ..
Procccrjs fronr sulc of'di\ts¡!.d ofìcr;ltir)ns nntj otllcr rsscts

llcc¡rkr 2t
l9v6

s (22S.26?)

t)ñcnhcl tl.
trys

s toJt I

t3.?;
57.783

(E{.576)

ilm.st0)
( I JE5)

(JtJTlr)
(g.CPJ)

53.11{4
( I 1.683)
(26.í{6)

ts.l.¡9)

47,429
I J{.8ó9
t28.800
32,4t0

(77.E28)

44, ¡7.t

2s. t{6

({.499)
(4.t7.t )

9.2{.5

(8,83 r )
(t 8.452)
(? r.7 r9)

I,O.80.5

lll,Jt(r

( 140,05_1)

45.?55

fi3,c51I

il 07.35 t )

( r 3.829)
(ll.(r.51)
t4.735

2,7.ì7
(2r.9.l],)
(37.0$9)

__l¡7f1
l{.t63

(.511.25E) (7.5,336)

Purch¡sc o f- l¿'.ri.,¡sscs
O¡l¡cr, nct .:.,. .,... .

t (,.9$:

.ìl,7lr
r¡rõr

(?(r,196)Nct crrl¡ ¡n'sirlcd h¡. lurcrl in¡ inr.crrrnu ¡c¡ir.i¡rcr ,

Finrncing ¿c¡ir.i¡ics:
il..cl httrrot.'t¡g¡ unr[.r rr'\ rrlr InL- crcJrt l';¡tilltr
lssu¡ncr. of long.tcrrrr rL'hl ,. . -

ItJ!illcnts rrl rlcht ¡thlrs-lr¡ilni....,,
Prtrcr.rls fr(rnt crcr(irc |rl sl,r:l ,tpttrrn".
Purch¡,¡sc ftl cttut¡¡¡r¡n r¡¡ruk lìrr lfc¡rsury .... . . ,.,. ., . .., . ,
Srlc of trclsury st¡rcl ,, ,,.
Prymcnts of divirjcnrjr rtn çilnìnì(rn ¡t¡¡c\... .,,.,. . . ,,. ...
Othcr finrncing :¡ctrliricr

Ncr crsh ¡rr,rr,ìJcrl h¡, tinuncrnr uclirirlcr
Nct incrc¡-sc (rle'crùusr.f in c¡rsl¡ :lnd ú¡¡¡l¡ cqui\elslt]i,

C¡sh snd cash cquívllcnls rt hc.r:inning of ¡,c1r,. . , . ,, . . ,..
C¡slr unr! crrh cqu¡t lrl*nts ¡rt cn¡J ol' IcJr . , , . . . ,

( 11.1.57,

lftJr I l

.rJ78
(].3t8)
(l(¡)

{5.?86

( r6.717)
28.273

S I 1.53(¡

Scc J.iotc¡ hr Consolid¡rctj Fin¡¡nci¡l St¡rrùnlcn(s.

F.6

5.(XX)

ß,t99!
310

l(r,,:177

J0.ti.52

1 t.526

s 5:.3711

.10.0(x)
I l.-s(x,r

( l.?9J l
{.óll.l

40,(l0t)

(.s,4 t7)
9.EIE

( ll.09 t)

(3.26S)
(261)

27,778

1.941
. '26J30

r:?gil3

¡
I

{
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SUNBEAM CORPORAT¡ON AND SUBSIDIARIES

NOTES TO COn-SOLIDATED F¡NAN CIA L STATENÍ EI)¡TS

!. Opcrations and Significant Accountlng Policics

Orgauigttlou

ur, ,r¡ Åui,,r,,r,

Sunbca¡n Corpor:rtion ("Sunbcam" or thc "Comprny") is a lcrding m¡nufacíurcr and rnsrkc¡er of br¡ndcd
consumcr'pro<!ucts. Thc. Sunbçamo and Os¡cr9 br¡nds h¡vc bccn houschold nomcs for gcnôrations, and thc
Conrpaqy is ¡ rn¡rkct sh¡rc lc¡dcr ín nuny of irs product c¡tcgorics.

Tlw Conrprn¡; marlcls irs products through vinually c*ery cårcgory of ¡cr¡ilcr includíng mas
mcruhandiscrs. catalog.shorwooms. warehousc clubs. depcnment slorcs,,caralogs. telcvision shoppíng cñanncls,
Company-owncd oullc¡ storcJ, lurdw¡¡c s¡orcs. homc ccnters. drug aod groccry stores. pòt supply rcuitcrs. as
rrcll us indcpcnrJcnt díJlríhulor!í ind rhc rniliraq.. The Cdmprny ¡lso scllJ irs pioducrs to commcrcicl crid uscrs
such os hotcls an<J othcr institutions,

Âpprorimatcly 79cá of tot¡l Company'srlcs arc gcncratcd in thc.Unircd Sr¡rcs. Thc rcmaining salc* arc
gcncrrtcrJ prirnnrily in Lrti.n Ânrc¡ic¡, Mc.rico. Crurd:r, Euro¡c ¡nrl Asic,

P ri nc i ¡ il c t of Cou su I i&t ior t

'llt,: cunsoliclatòd fin:tnci:rl J¡rrcm-cnts includc thc ¡ccounrs of rhc .Company unc| all nrujoritrv-orvncd
subsidiarics tltl¡t il cuntrols, Àll ntatcri¡rl intcrcompnny bclanccs ¡nd rrnns¡crions h¡rvc bccn ctiurin¡tcd.

I'rcscn¡rttitut tf l;irul Pctiult

'fl*- Conrprn¡-'x liscirl .vcrr cnis on rhc Sundr) ncrrcst Dcccntbcr .ì1, Fisc;¡l ycars,.l997, 1996 an<J .1995
èndc<J trlt Dccclnl^*r lU' l(r97. l)cccnrhcr 29. 1996. und Dcer:nrh+'r ll, 1995 r"*r^-.r¡.cti,'o'trich cncorn¡irsscl
-5f,.rvcck pcrírxjs.

Tltc prc¡:trulirrt ol tll!'crxls(,lidJtcrj lìnrnci:rl sri¡tcu¡cnlJ in conlbrnrity with gcncrally acccplcd nccounring
principlcs rcquircs tlt:tn;t-::ctrtcrlt t(t nrJl;c cst¡nrarc)i rnd lssurnptions thai ¡ffcct rhc orn-ount* rc¡xrrtcd irr thr:
consolírJlrtctl'lìn¡nciul :it¡ltt'nlcnts untf-:rcr;ont¡rnying notcs. Âctu:¡1. rosults could diffcr fron¡,.¡hosc.c.sti¡rurtcr.
Signilicrnr uccounling cstirnutcs includc thr'cst¡blislrnrcnr oflhc ulk¡u,ancc fo¡ rJoubtfui 

"..uun,r.;";;.;ir¡tproduct rtrrrlrnt¡', product lirhilíty, cxccss ¡n<J obsolcrc invcntory, lirigurion ¡nd cnvi¡onmcnhl cxposurcs.

Conca¡ttrutítnç t{ Cnrlít Ili.tL

, Subsunti:rlly elt rrt' ¡l¡c Conrþny's t¡¡dc rcccivablcs ¡rc duc from rct¡ilcrs and distrihutgrs locutcd
lhrou[houl thc Ullitcrl sl¡¡lct. Lr¡in Ar¡tcric¡,¡ ¡nrl C¡na<ta. Âppr<lxinrarèly ]6% of thc Comprny.s s¡¡|,:s in t99?
rvcrc lo i¡$ fivc l¡¡gcsl culitotrrÈrs' Thc Conrpany cstablist¡cs iri crc.Jit ¡x.,ticicr brscd oo 

"i 
o';going cr:otu¡tion of

its customc¡s' crcdilwonhin':ss rnrJ compctitivc n¡¡¡i*ci sondirionr ¡nd establishcs irs altowonce for doub¡ful
:¡ccounts h:$cd on {n åli:icssttrünl of cr¡osurcs to crc<lit l¡lsscs ¡t c¡¡ch bal¡ncc shcct rl¡¡rc. Thc C;ñr;y ili;1,i,¡
ils nllorvoncc for rJouhtfrrl ¡ccolrnlr l¡- suffìcicor hrscd on thc crcdi¡ c¡nosurcs ouL*rnding ¡t Dcc'enrhcr 2s. lln?,
HoN'cvcr' ccn:rín. rct¡rilc¡s filcrJ, firr brnkruptc-t' ¡lrotcct¡on ¡n rhc l¡Jt s!.;cr¡l .yc¡rs ¡nd il iípos.iblc th¡rf ¡dditional
crdd¡l lossc$ c,uh! lx incurrcrt if tr¡c rrcn.ts of rcr:¡ir consolirj¡tio¡¡ cont¡nuc.

F-7
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SUNBEAÀl CORPOR.dTION ÂND SUBSIDTARTES

NOTES TO CONSOLIDATED FINÁNEIAL .STÁTEMEruTS-4CONIiNUCd¡

L Operations and Significunt Accountíng Policics{Conrinucd)

lnvcntorìe¡

lnvcntorics arc ståtcd ¡( ¡hc lowct ofcost or nrcrks¡ uirh cosr bcing dctcnnincd principrlly by lhe fint-in.
first.out mc¡hod.

Propcny, PIan¡ and Eguipntcnt

Propcny, plsnt and equipmcnr is sr:¡¡cd ¿¡ cos¡, Thr, Conrplny ¡rovirJcs lur rJc¡rrccíuion using primrily thc
stmight-linc mcthod ín amounb th¡t ¡¡llo(îtc lhc qusr ur pruprny. pl:¡nr url cquiprncnr orcr r¡e roitä*ing ,.rciui
I i vcs:

Buildings rnd improvemcnts,..,....;
Machincry. cquipmcnt and rooling ,..
Furníturc and fixturcs ...,.,.,,,...,,

20 1o.40 ycår¡
3 to 15 ycars
3 to l0 ycars

Lc¡sr'hokj inrprovcmcnts arc ¡morl¡zcd on u srruight-linc b¡sis orc¡ ¡hc shoncr of its cJt¡matcd uscful lifc or
thc tc¡m of ihc lcosc.

kutg.lít'cd Assets

The Company lccounts for long.livcrJ ss.s{rs pursurnr tr) Statcntùnr of Fin¡ncill Accounting Stsndcrds("SF^S") No- 12l. Accctnntíug lor tfu ln¡nintìn af bnry.lír.ccl Arcts and lor Lttt*.thrd A¡icts ¡o gc
I)ìryovtl of scc Notcs E untJ 9 for 5 dir-çus$¡rrn uf :rsrcr inr¡:rirnrcnr ch:rrgcr ¡n íp,ro,

Capitaliiu! lntcrct

tnrcrcsl cosl.s fi¡r thc constructi(tn rrt'ccrt¡¡rn krng-tcrnr ¡¡JJ!'ls grc ca¡irllizcrt anrJ anror¡ii,.c¡J otcr ¡lrc rcl¡tctt
il\sÈts' csl¡nrarcd u¡ctul fircs Tr¡r:¡t inrc¡csr.ctors'.Juring t997 anrj'1996 ¡,;;u;;J i" iiZ.¡-rìùi""'.ìJ.
Sl{.0 r¡¡¡¡,rn rcspcst¡vcly. of sl¡íçh S.9 rnillir¡r rn<J i.J nrillion rcspccrivcl¡.. a.¡s cap¡t¡li¿cd into thc
tonstfuçtion cost of thc long.rcn¡1 stiscts.

An rtrtì:t¡ í,n Itcríu!:c

'lintJcnr¡rrks ¡nd tnrdc nrmcli ¡¡tc hting nlrrurtizcrl ,lr J \tr:r¡$lrr-linc h¡sis rrr.cr JO ïq:¡rs,

Rcttnuc Rccognitíut

. Tllc Cotttpany rccognirrs rcrcnucs froot prtxJuct srlcs prrncipullv ¡¡l tßL ¡¡nrc of strípmcnl lo customcfs. ¡n'limitcrj circumsianccú.'al lhc cuslgri¡cu rcqucsi'thc Comprni ruu¡'rcll scaron:rl prrxtucr on l hill ¡nd hóId ha¡is
n(rYidcd thsl lhc Soods orc cornplitcd. ¡uckalcrJ anrJ r.ri¡ f.', slri¡rncnr. suclr g<xr,Js arc scgæglrcrt lnrj thc ¡isks
oforvnç¡¡[¡ip and lcgal tittc h¡sc prrt*",| tu ¡hc cusonr..¡. i]r.. ;rnrlrunr of sudl¡ hill ¡¡nrl h¡ild ¡':rlcì ¡r Dq:cn¡bcr 29.1997 rvas approximlrcli 39Ú ofconsutirJ¡rcrl rcscnucr.

,, Nci salcs is conrprìscd of gross sdlcs tcss prorísions l'or cs¡rccrcrl customcr'rcrurns. rliscouns.'promotional
ullow¡nccs and coopcrativc ldvcrtislng.

lVtrran| Costt

. .. r.* 6.*n"n¡' provirtcs for,rvtrmnly c<¡st¡ in ur¡r¡unrì ir cstin¡¡tcs rvill bc nccdcrt ro covcr fulurc rvananty
Ithlipationr' for prrxtults sokl during thg yclr. Btin¡:¡rc¡ r¡[ w¡¡n:¡nry coirs orc ¡^*iiodicully rcvicwcd und adjustcd.
rrhc n n cçcss-arv, to cil¡tsirJc r. ¡c¡u ûl cr¡ *..ric ncs.

F.E
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SUNBEiq,ru CORPORATION AND SUBSIDIAR¡ES

NOTES TO CONSOLIDATED FINANCIAL STATE¡ìÍ ENTS-{Con!inued)

t. Operalíons end Sigoificanl AccouhlinB Policics-{Continucd)

Advenisíttg Costs

Mcdi¡ advcnising. costs includcd in "Scfling. Gcncr¡l ¡nd Administra¡ivc Expcnsc." ¡re cxfrcnslrd ¡r
incuncd. Co-opcntivc advcniiing costs ârc cxlrnscd ratably ovci thc icar'in rcla¡ion to rcvcnucs.

Forc í g n Cu rreitc¡ Translat i on

The assc¡s ¡nd li¡bítirics of subsidi¿rics, óthcr th¡n thosc o¡rcrating in highly inllotionrry cnvironn¡cnlJ. ¡rc
uanJlatcd into U,S, doll¡rs at ycrr.cnd cxchugc r¡tcs. w¡th rcsulting'uanslrtion gaini md losscs ¡ccumul¡¡cd in
a scp¡r¡tc componcnt of sharcholdcrs' cquity. lncomc and cxpcnsc ilcms ere convctcd lnro U.S. dollcis ¡t
avcnþc ratcs of cxihangi. prêvoíling duríng thc ycû¿

For subsidiuric¡ opcrat¡ng in lriglrly inflrtionsry cnvironnlcnts. (Vcncz,ucl¡ and Èlcxico) invcnlorics.¡nrt
proncny. plant irnd cquipurcnt ¡¡c transl¡tc<J ¡t thc r¡ttc r¡f cxslun$c o¡ thc d¡¡te thc ¡$:icLs u'crc acquircJ, rvl¡íL'
othcr asscts ¡nd liahilitics ¡r!' transhtcd lt ycsr-cntl Èxclrrngc r¡tcs Tr¡rL\l¡tion adjustnrcnts for rhruc opr.nlions
arc includcd in "Othcr (inco¡nc) cxfÈn$c. nct" on thù Accuru¡lnyíng Consolid¡tcd Src¡cnrcnts of Opr.nrions.

Stock-Buscd Computsatìut Pku¡t

SFÂS No. 123, Accotutítg for Stock Bu¡eil Co,upcnsuliru, ¡llou's cithcr ¡doption of I frir valuc mcthod lor
tccount¡ng for str¡lk-brs:d corn¡cnsutiun pbns (tr continu:rtkrn of accounting pn-dcr Accounling Principlcs Board
("APB") Opinion No. ?5. ,lr<tuuthr¡ fitr Snn'k l¡'Íncil tt, Enryilotcts, ¡nd rcl¡tid intcrprcrarions rvitlr
supplcnt.cntrl r,Jisclosurcs.

Thc Contprny l¡os choscn lo ¡¡!'couô( frlr its sír:ck opl¡on$ using tlrc intrinsic r¡tuc hascd mcthod prcscrihcrl
in APB Opínkrn No. 35 antl. uccorrlilgly. d<rcs not rccosn¡¿c srrnpcnsatioir cxpcnsc f(rr xtock oprion gnnt¡ nurt.
i¡t 3n cxrrcis{'¡ricc cr¡u:rl k¡ rlr in r'rccss ufllrc fair ¡¡r¡rkct v¡lur: ofthc $tock ¡t.lltc drtc ofgrani; ttro Írtrn¡r nct
inuotnc ¡¡nd c¡rminss ¡rcr slturc nrnoutrts a¡ if thc f¡rir r¡¡luu ucthrxl h,¡d bccn adoptcrJ trc nr!.sùnlcd in .\otc -t
hcrcin. SFAS No, lfJ tlocs not irnp¡ct thÈ Cor¡ìpJn)"s ¡c¡l:hs of opcr¡t¡ons. finrncial ¡rcsition or c¡sh flons,

Èìonrirr3s Pcr Slnre of Counnu Stut.k

' ln 1997. thc Crinr¡:trnv adoptt¡r! SFAS No. l?S. É'anrirr,qr |tcr Shure. B:rsic carnlngs pcr conrmon shtrr.
c¡tlcuh¡ions rrc ¡lctcrtttinc<J hy rlividing crrnings rvuiluÈlc ro contmon shsrcholdcrs hy thc wci_chtctl lrrragt
nu¡nhcr of slt:rrcs rtf cott¡¡tton srock. Dilutcd ('¡¡rnings ¡cr shtirr. ¡rrc ¡Jcrcmrincrt by dividing clrnin-E.r av¡¡ltahlc ìo
coilrnion .ührrchcìldcß h¡' ¡¡¡ vci;rlucrt'avcrugc nuinlxr of sh¡rcs-i¡f conrmon srock ¡¡nd di¡utlvc,comnron s¡ock
cquivulcntr outst:rntling (all rr'hrcrl to outstrnrJiir.r stcx'k oprions ¡nd rcsrric¡irl.srock ctiscus*¡l ¡n Notc j),.T¡ù

9:mi,11y's r-cPo!¡l nrimaã carnings pcf sh¡rr: for 1995 h¡s bccn rcsrsrcd ro comply with thc nqu¡rcmcnrs of
SFAS No' ¡28. SFAS No. l2E h¡tt irn inpact on thc Comnanl's rcponc<l loss ¡rcrsharc for 1996 and no impacr
on thù dilutsd-c¡lmings pcrsharc rc¡xrrtcd in l995.Tl¡c cffcct irf this account¡ng chugc onprcviously rc¡onctl
clrnings pcr slurre (EPS) fr¡r 1995 s,¡¡s as follows:

Earnings Srcr shlrc fronr continuing opcrôt¡ons
Prirnsr¡. EPS as,rc¡rtcd
Effcc¡ ofSFÂS No, 138 .......
Bosic EPS ar rcsr;rcd

Earningt pcr sharc
Prinn4. EPS ts rcponed
Effcct of Sl.ÂS No. 129 .......
B¡rsic EltS us rcst¡rcd .....:...,........

$0.45
0.0r
0.46

s0.6 r

0.0t
0.63

F.9
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SUNBËAM CORPORÂT¡ON ¡4,ND SUI¡SIDIARIES
rr^æc F^
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u ¡ Í,ù ¡ u ÇarJsoLIDÁTED F¡NÁNciÀL r-r'ÄTE¡tf ENTs{conrinued)

t, Opcrations and Signifi cant Accou nrin g policic5{Continued)

RcclassìticatÍon

C¡rt¡ín prior ycar amounls h¡vc bccn rcclas¡íficd to ionform wirh rhc t99? prcscnü¡¡¡on.

Nen A,ccourttittg Stauila n!¡

' ln Junc 1997. thr¡ Financirl Aciounring sr¡nd¡rds Board ("FASB") lssucd sFAS. No, L3o, Reponítqconryrchcnsívc ûico¿rc. sFAs No' ¡30 cstäblishcs ¡oód¡¡d¡ for rc¡rcníng rid d¡tpúi;l;"n,p,"hcnsivc incomcand its componcnts in lhc fin¡ncisl ststÇmcnrs. sFAs No. ¡Jg L cfficri"d-ror'iírJrl-* bcginning aflcrDcccmbcr 15. 1997' Rccl¡ssific¡¡ion of fin¡nci¡l rr¡remcns ior,ca¡¡ci p*¡øt'pär¡¿ø for comparorivc
nurftoscs is rcquiæd' Thc company is in thc ¡rroccss of dcrcrmining irs,prcfcncå fgrrrï;; Th. ado¡rion of sFASNo' l30.rvill havc no impacl on thc comprny's consolid¡tcd r"rir" ir oniroii"irt.'ir"".¡.r posirion or rrashflorvs.

tn lunc 1997. úc F^sB issucd sFAs No' l3l. Dìtclo¡urcs abont s4ncirt o!uu ãuerprîtc aut! Rclu¡ctlhrlttrnutíur, sFAs No- lJl csoblishcs sr¿ncl¡rds for rhc rr':ry rhot pubr¡c u*¡*-r 
"í,.ip*cs rcport infr¡m¡¡rion:lhoul (¡ncrûting scfmcn$ in ¡nnuat finuncial srîrcnìcnrs and rcquircs ,h" ,h;; ;;iöriscs rcporr .rclcctcdilntr,nlu¡iol :rhout opcraling scgnrcnls. in íntc¡inr .lin¡nci¡l rc¡xrrrs issr¡cd ro sh¡¡rcholdcls. l¡ ¡lso cs¡ahlishcsstandsrdJ for rclutcd rjísclosur:¡ ¡bou¡ nroducts rnd scr"iccs, gcogrrpliíc o*os. onJ mi¡or cusronrcn, sFt\sN¡r' lf I is cfl'cclivc for fin¡nciol s¡:rrcnrcnrr for fisc:rt ¡.cars Ë"s;"i";.f,* ö;;;i;;i tj. t992. Finnncigt.srrrc¡ncnt ¡Jisilosurc.s for prlor ¡**rirds rrc rcquírctl ro bc icsr¡rcr.l. î1. C-ompany ¡. ¡",1r. pr,**íil'ril,r#;thc disqlosurc rcquircmcnts. Tlrc a<loprion ot'sFÂs No. l3i wíll tr"*. n,J i,r;;,;';;"r"lid¡rcd rcsu¡s ofopcrutions. fin¡nci¡l po.sition or cash flots.

A Shcrcl¡otdcrs' Ër¡uit¡'

' Tlrc corn¡rny has 200.000.000 sh¿rcs of s'01 par vrlue comnron ¡rock ¡urhori¿cd, Ar Dcccmhcr zg. lg97

:l;il:,,::*t 
9'{(}'l'1168 sir:¡rcs of conrmon strÉk rcscrvccl for issu¡ncc 

"p." ;;';;;;c Lr nursrun.ring sruck

ln Junc 1995, th! C'nrp:rny rcri¡crj ?..171¡..19-i shlrcs of comnron stock hcld in trr.asury. lnd such.slu¡rcs wçrcrctu'n!'d l(l thú sl:llus of ¡rutlroríz-cd bul unissucd sh¡¡rcs. As c rcsuk..sr03,? nt¡[ion ursi-,tìi.¡-ro rrclsury sfock har-hccn cli¡r¡in¡¡c<J *'itlt u concr-pontling dccrcrsc ¡o conunon stock, pair!-in copirut unu ,Jiuin.d carnings- tn 1995.tlirJ c,u.¡an¡' rcpuri:háirid 905i600'shärcs ôr ¡rs crm,,.,oi ,ioet oi. ¡or¡t cosr.<;¡si¡.i'î,iil¡"r.

.. . 
ti.].Ytt t99ó' rhc compuy sold 321.?86 sh¡rcs of 

"oTlon srock for roral procccds ,of approrimarclyS{.J ¡irillion. ud granrcd l.l0O,0OO sh¡rcs of rcsr¡ic¡cd srock ¡n connccrion with ito-"rpfoyr"nr of a newch¡irnt¡n ¡nd clricf E¡ccútivc ofliccr pnrJ ccnuin orhcr officc¡s of,h; cr.;;";. ð;;pgnJ¡ûon c¡pcnscuttrihut:¡hlc to ttrc rt'stiiclcd siosk ¡¡varrJs ¡r h"¡"s u;;(i;;d ro c¡pcnsc beg.inning in 199ó ovcr rhb pcríods inrsl¡iclt thc rcst¡ictions trpsc (which in ¡hc s¡.sc of-ì11.1¡l stircs. *as immcrliarcry rron rhc d¡rc of Brãnr, ín lhcc¡rs{' 
'rf 

(tóó'667 sharet. is cqulily o*cr lwo ¡'cors from rhc dlrc ofgrant and in iho ;r;:;i;; ,"maining rcsrricrcrJshlrcs.,is cquull¡r orcr thrcc )icars fron¡ thc rhrcs of.granr¡,

. -91 !"jt-'y 20' 1998 thc compsny cntcrcd inro ncw thrcc-yca¡ cmploynrcnr agrccmcn¡s rvirh irs cîralrm¡n¡i¡trl chicf Excçutivc ofliccr ¡nd r*o oritct icnior officèrs of ihc cornprn¡.. Thcsc agrccnrcnls rcplacc¿ prcviouscrnnl(t\'rncnl tgrccnrcnts cntcrctJ intg in rury reec rlii...r.. rat,a¿"1.¿ to clpirc in July t999. Rcfèr to Norc l4lìtr nrldirion¡l inform¡líon rcs¡¡dióg thc ncrv cmployn¡¡ìiionr.¡ct*. incluriing rr,c llc"irori,,n of vcsring.fr{rtric¡crJ stoch grlnts discusscd ¡bovc,

¡
:.3
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SUNBEAÀÍ CORPORATION An'D SUBSIDIARIES

NOTES TO CONSOLIDATED FINA NCTAL STATEÀlËNTS{Contìnued)

a Sh¡rcholdcr¡' Equit¡-(Continucdf

lnformation rcgrrding othcr ch¡ngcs in sh¿rcholdcrs' cquity is summrr¡zcd bclow (in ¡housônds):

B¡lancc ¡t January't. 1995 ...,...:..
Âmonir¡tion of unc¡rncd conrpcns¡tion .. . ..
lncrça-*c in minimum pcnsion l¡rb¡lhy (ncl of

tlx or s 127)

Tr¡nsl¡iioo adjustmcnts

B¡t¡iicc rr Dcccnibc¡ ll. t995
Gont of rcstrictcrj s¡ock ..,,,.,.
Anrorti¿¡tion of.unc¡rncd conrpcnsô(¡on ...,.
Dccrc¡ic in nriniurunr pcnsion liuhiliry (nct of

trx of 52,6?2)
Trlnsl:¡tion .¡djqsrntcnts

B¡ll¡ncc ¡¡ Dcccrnhcr ?9. 199ó

Anrortiz¡tion of unc:¡rncd compcns¡¡t¡on ....,
lncrc¡rsc in mininrun¡ pcnsion li;rbilhy (nct ol'

trx of 55,228).
'l'r¿nsl:¡tion ldjustrncnts

ß¡tl;¡nr'c ¡rt Dcconhcr 2ti. 1997

Currcnsy lrlinloum
Tnsl¡llc¡ Pruio¡

^djruq¡6ß. 
Ll¡bil¡ty

5 (8.2r2) S(10827)

( 199)

,, 
(5. I 4.5)

( r 3,35?) (r r.¡26)

4,963

1.2{6
(l?,1I t) (ó. I ó3)

lJn¡rmcd
Compcri¡lm

s (e79)

582

(397)
( r 4.346)

7.707

l719)

st I lJlt.50)

(9.709)

.---_
S( 1.5;8?2)

(?.036)
5.122

s(L7l1)

ToÞl

s(20,r ¡8)
582

¿.963
t.2d 6

cs,l r0)
5,322

(9.?C9)

{ï3e)

f3!.416)

(199)
(5. r 45)

(24.880)
( 14.34ó)

7.707

ln Scptcrrthr'r 1996 (rrs suhscqucntl¡' ¡¡nrcndctJ), ttrc Cornprny cßrcrcd ¡nro ¡ 5500 million syndicutcd
unsccurr'd fir'c ycrr rct'olving crc<lit facility (lhc "Crcrlir Âgrccmcnr") rvhich rcpl;rcccl a prcvious crcdir focilit.v
rrl'S5(Xl nrillion. ln July 199?. thc Cunrpany rctJuccrt rirc anrounr oi ¡r'¡il.¡hlc honorvihgs undcr the facility to
5150 nrillion. Undcr tl¡c Crcrlit Agrccnrcnt. ¡ht Crlrnp¡¡ny cuî tlorro\À'undcr rr courpcriùrc bid option. or at l
sprèart rhuvc LIBOR (crirrcnrly .5'Z) or at r banl: buic r¡rc. ln ¡ddi¡ion. rhc. Cornprn¡l ply, rn 

"nnuo¡ 
facility fcc

(cuncntly .?5ñ1. Î¡c Crcrlir Âgrcemcnt qunr¡ins ccnuin lrn¡nci¡l côvcn¡i¡s-,

.1. Crcdi¡.l;¡cilitlcs ¡¡nd Lont-Tcrm f)cbt 
¡

'l

l¡¡ 199J. thc Àlississippi Busincsr Fin.rni.c Corpor.rrion ("lrlBFC") issucd $75 míllion of ?.1|5% tndusrrial
Dc¡-ckr¡rttr'nt Rctcnw' NrttÈi (thù "Notcs") ntuturin-:: scri:rll¡' in clcrcn cquul ¡nnu¿l inst¿llnrcnts hcginnin-r Junc
lÐ9 lu ccrt:tin institution¡¡l invcslors thrr¡uth ¡¡ prirlrc pl:rcr.nrcrrt. Thc ñtBFC kr¡¡ncrt thc prcx,.ccdsìrf thr. Notr.s
¡rr:r suh\rrh'lt! of tltt' Cotnp;tttv undcr a ttiln'rccoursr: kr¡¡n u8rccntcnt (thc "HJt¡icliburg Lonn") rcstricting tltr.
usc ol' suq'lt l'u¡rds lrt tlrc ncquisition. dcsign. crrnsrrur-litin irnd cquippilrg of thc H:rtticsburg. Mississippi
nr:¡nuf¡tslurin! ¡urJ rJist?iltution ccntcr. Tltc Notcs lrc gu¡¡r:¡ntccd hy rhc Corrr¡any ¡nrJ rhc Hrüicsburg Loan is
sccurcrl h¡' rhc Huttitshurg faciliry.

During 199?. lhc Grrn¡rany rcpritl S12.2 nriltion of long-(crm honowings rclarcd to rhc <Jivcs¡cd furniturc
ot4-r¡¡iunJ ¿nd otlrcr asscts sold.

- Tlrc :rr:grc-crlc ¡nnu¡¡l piinciprl ni¡ynrcnts on ftrn-!-tcrnr rJcht. crcluding 3mounts outstan<Jin-c unrJcr thc
Crcrlit r\grcrÌucnr. due i¡r c¡çh of thc ¡.crrs lggS.l(X):. :uc S.? nrillion. S7-5 million, 5?.6 nrillion, 57.6 nlillio:r
u¡uJ S7.7 lrilliun. rcspccrivcly.

F.t r
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SUNBEAÀÍ CORPORATION AND SUBSTDIARIES

NlìTfC 'l'ô ôôNC^f tñlTËñ Êlrr^rt-t¡ I 6^rEtartFc t^^-¡t- - rrv vv¡ìrv:.var ¡þv a ¡¡tõ¡tvñÞ w¡^¡ul¡&t\¡!r-lwq¡¡{¡ucg,

3, Crcdi¡ Facitities and Long-Tcrm Dcba{Continucd)

Long-rcrm dcbr ¡r rhc end ofc¡ch liscal ycar consisu ofrhc followiot (in rhouslnds):

lxt .Hg
Rctolving rrcdir ficility. wcighrcd ovcr¡ßc i¡¡tcrcst rarc of5,99*

¡¡nd -f,6()? Íor 199?. anrt for 199ó. rcsficd¡vcty Sl ¡0.000 Sl0j,OOO
Hatticsburg intlust¡i¡l rcvcnuc hond duc 20O9. lixcd inrcrcsr r¡rc

of 7.85* 75.000 ?5.æ0
Othcr long.tcrni honowings. rJuc through ?01?., u.cighrcd avcragc

intcrcst ratc of 3.929Ë t¡d 1.95?c, !r Dcccmbcr 28. 1997 and

Dcccmbcr 29, 199ó. rçspcct¡vcly t0.248 22.036

sr95.248 5202.036

ln Dcr;crnht'; 199?. thc Cunrp:rny cntcrcd into: rctolving tr¡dc ¡ccounts rcccirnblc sccuririz-.rrion progñm
¡u sr:ll rsilhout rr(ounic. ll¡roush u who¡ly-osncd subsídiar¡. ccn¡in tr¡dc occounts rccciv¡blc. Thc n¡:r¡inrum
¡¡rrt{tunl of rcccí\îhlcs th¡t c¡n bc rokJ thmugh this prognm i¡ S?0 million. Ar Dcccnrbcr 28. 1997..thc Conrprny
h;trj rcccitcrJ uppnrxirnutcly S.59 million from ihc s¡lc of tr¡dr: ¡ccounti rcccivrhlc. Thc procccrJi.frorn thc s¡lc
\\r'rr' uscd lr¡ rcducc hlrrorvines undcr thc Cont¡runy's rcvolving crcrlit faeili¡.. Costs åf lhc piogram. which
prinraril.v cons¡:it r)fthc purch:tscr's linsncing coit ofissuing commcrci¡l ¡rapcr bcckc<t.hr.rhc rccciviblcs. tot¡lcrj
\.1 nrillion dqrin-!: 1997. ¡nd huvc hccn cl¡ssificd cr intcrcsl cxpcnsc in rhc accompuving Consolictarcd
St¡tcntcnts rrl Opcrutitrns. ñc Compro¡'. ss egcnt for lhc purchrscr of rhc rccciruhlcs, ìct¡irrs coll!.ct¡rìn ¡rnd
¡dnri nistnltívc rcsponsihi liric< 

.frri 
rhc purchascd rcr.civ¡hlcs.

J. Ëin:rncial tn$truntcnls

l;air l7ilu<. n/ l:ituuttìul lnilrnnurs

Tlrc c:trr¡'ing :tntounti of thc Cotttp:trn"s ñn;¡nci:¡l inst¡rjTin-äi¡ cs of D!.ccmh!.r lS. l99? l¡¡nrxiru:rtc rrr;rrlct
r'¿lucs h:¡scd upor¡ tlrÈ l'trllorvl¡g r¡rcrhrxJs anrl ¡ssunrptíons:

Cttth nnl Cnsh lÌ¡uívilcnr:t-Tìrc carr¡.ing ¡rltount of c¡sh :rnrl ç¡rh cquisrlcnrs i] sssunt!.(t til l¡¡ro.rinrnrc
l¡;r r';rlur Js c:rrÍr ('qu¡\';rlcn¡r inclu.J,: lll hiçfrt¡ liquid. rlrtrrr.rr'rnr.inr.csrnrcnts sith rrriÉirr:¡l nrrruritícr ¡rftlrrcc.
nn'ntlts ¡rr lc¡r.

Slun ,tul Ltuu Trtu l)¡'ûl-'l1rr. c:rrr¡.rng raluc ol'thc Crlnprnr..r r¡¡¡ir¡u¡ rJ.,ht uurst:rndin¡ ls of
l)c{c¡ìth!'r lS. 1997 rpprrtrintur's ¡n:¡rlc¡, ll¡c' l'Jrr luluc of thc. Clrnpunl'r'firctJ rutr. rJcht is lstinr:rtù usírrg
'Jrrt(runtcJ ù¡¡¡ll tìtl\r {nilvJis,.hrrcrJ upon thc nrrr\ct yickJ of¡ruhLc rJchr iccuritícs ofdunpi¡r¡hlc cru.lir quulirj,
¡nJ ¡tlrturitr'. 'llrt'cunyin.r ruluc t¡f tl¡.' Crxttp:rnv's r¡rrirhlc rurc rJchr is ¡¡¡suurcd ro :rppniritrurrc lnrr\ct buscú
ufhrn lcri'rlrs' ildjulrrnc¡tts uf thc intùrcst rôtc kr lhc cu¡rcnt nturkct r¡tc in ¡ccurd:¡ncc rrith thc ¡cmrs of thc rjch
aSrcr:nrùnls.

Lcttrrs of Crcdít-Tti Crtlnp:¡nv u¡¡l¡zcs $t¡nd'hy lcuc¡¡ cf c¡ctjit t¡¡ h¡cr ccn¡in fìnlncing instrunlcnts lnd
in*ur¡ncc ¡rtlicics :rnrl cortrmcrci¡l lcttcr¡ of crcdir guoranrccinç i'arious intcrn¡rion¡l ¡nd-c ¡oivirics. Thc
crrntn¡cl snrottnts ôf thc lclcrs of cicrJit ap¡rrorimrrc thcir f¡ii v¡luc,

Dcrivttìyc I:iundul Iilrtrßncll¡t

. . Thc Conrpany sclc!¡¡\'clt u$cr dçt¡v¡tiycs to m¡nrgc inrcrest ratc und forcign crchange.*poiur., ¡hat úr¡se
io rllc nun¡¡¡¡l çourtc of hurincss. Tl** use of dcriv¡rirc¡ dirJ not h¡vc :¡ nru¡criul i u¡ruar unìt^- ion,¡lny.s rcsuhs
ol'rrF¡rul¡ons in t 997. 1996 ¡nd 19t95. No dcriv¡tivcs rrc cn¡c¡cd inrrr fur trrttin-:: or spccularive puçosci. Forcign
t'.uh:tngc oPl¡on Jnd forñ¡rd contr'tcls crc uscd to lrcdgc ¡ f,o(t¡on r,f th...ðonr¡r:rny's und.irlljing cxpo$ur-cs
rJcn.r¡¡i¡¡¡ç¡ in forr.ign cu¡rÈnc)., Âhliough tnL m:¡r\cr rrtuc of dciivr¡tirr, rjonrrjclr ri a,r¡ *inglú p-oínt in rilrrc

F.t!
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SUNBEAÀT CORPORAT¡ON AND SUBSTDIARTES

NOTES TO COÑSOLTDATED FINANCIAL STÂTEMENTS-{contlnucd)

4. Financial lnstrumcnLr-(Conl¡nucdl

will varJ uith changcs in inrcrcsr lnd/or forcign cxchangc rôtcs. lhc diffcrcncc bctrvccn lhe carrying value and

f:¡irv¡lucof suchconrrac¡sarDcsümbcrZg,ln6rnrJDcccnlbcr3¡, l995isootconsidcrcd¡obcm¡tcri¡l.cithcr

individurlly or in ¡hc oggrcgatc, Thc Comprny h¡d no dcriv¡tivc lin¡ncial ins¡rumcns outstanding.at Dcccmbcr

2g. lgg']-. The Comprny cn'rcn into dcrivariw.contraits w¡th counlcrpan¡cs ¡h¿t it bclicvcs to bc crcditworthy,

Tlc Conrprny docs not qntcr ínto any lcvcr;rgcd dcrivltivc tñ¡ns¡cl¡ons.

As of *tuccmhcr 28. 1996. Sl0:0 nrillion of thc Conrpany's ourtending llolting ntc dcbt was subjcct to

intcrcs( r¡tc s$ãp o-lfccûìcntr-

In ofdcr to nritigarc tlrc rr:rnsrction cx¡usurci tfr:¡t rnay arisc from changcs in forcign qxchangc ttlcs, thc

Company purchrscs forcígn currcncy opt¡on contr¡s(s to hcdgc anticip¡tcd t¡:¡nstctions. Thc optíon contn¡cts

rypically cxpire wirhin onc yclr. Any rculiacd grins on opt¡on$ ¡rc oot dcfcncd but arc tccognized in incomc in

rirc pcriçd rshcn thc hc<lgcrl cxpor-urc is rcsognizctt. Tlic Conrprny purchascd oplions w¡lh û nolional valuc of
Sló,6 ¡¡illion in !99?. Sl$.2 rrrillion in 199(r ¡¡ntl Sll.7 rrrillion in 1995. Options u'ith no¡ionol v¿luc of Sl?.9
nrillir¡n. SIS.J n¡illion rìrd 53.1 n¡illiou c.rpirc'rl in 1997. 1996.¡nd 199.5, rcsFcclircly. Tlrc Comp:rny lrqlcl

purchasccl onliol¡ contÉcts rvilh l¡ nr¡tinn¡rl r¡luc'ofSl'{ nrillion ¡rt Dccclllhcr 29. 1996'

-í. l:.nrplo.rcc Stock Options lnd ,\rri¡rds

Thr- Cr)nrnauy h¡rs onr. sttrk.h¡rscd conrpcns;¡ti,rn phrn. thc ¿\ntcnrjcti ¡tnd Rcsl¡rcd Sunbcam Corporation

Srcick O¡iirrn Pl¡rn (thr: "Pl¡rn"), Unrlcr rhq Pl:rn, trll curpkrl'ccs rrc cli-tihlc for gronts of options to purch¡¡rc up to

iu¡ ¡ìggr!.grtc r¡f I 1.J00,(XXì shlrcs uf tltc Crrrrp;rn¡"r conunon stock at ¡n cxcruisc pricc cquirl to or in e¡ccs¡tf
thc l':¡ir ¡rlrrkct v:¡luc uf'thc s(ock un thc rhic ol $rlnl. Tlrc lcntt ul'ùJch ttption crlntnrcnccs on thc rJutc of grlnt
lunrJ cx¡ircs o[ lhc lcntlr rnnit'crsrr-ç ¡rf tlrc d:rtc {r¡'rrJnl. Oplirrns Scncr¡¡ll¡' bccomc c¡crcisi¡hlc orcr ¡ lhr!'c lo
lìvc -r'c:rr ¡**riod.

'Il¡: Phn :rlso proÏitlcs lìrr tllc gr:rnt of ç..srri'itcd stilck ¡trvurds o[ u¡l to 200.000 sh¡rcs, ín lhc tggrcgatci to

crnplrwcr's Jnd non.(.ntlìlotcr: rli¡'rr*trrrs. Scc N¡rtc I lir¡ ¡r dr$cusslo¡r of rcstrictcrJ sltxh rwards madc outsidg thc'

Itlulr.

lo Jul¡' 1996. ofr¡ons t() purchrsc ¡rn r!:rrc!:¡tr' ol J.(XX}.(X)O shitrcs (of rvhich 2,?.50.00d oplions rvrrc

outstrnd¡nr u Dcsclllß(r ]¡i. 1997t \\,cr!. gnrnrcd ilurr¡J!. ol'lhc Pl;rn ¡rt cxcrcísc priccs cquul 10 thc fnír rnrtkcl
r¡¡lug 0l' th-.: crrll¡uny's !'([ìlliloil srilck rrn tlrr. ¡J,rtcs .''' grirnt in connrTtion rvith tlu cnrploynrcnl of ¡ nc$'
Chuinr¡¡rn anJ Clricf E¡r.cutitc Oliìcr.r iud cc.rr¡in othcr cxccut¡\'c officcrs of tl¡c Conrpany, Thcsc outstunrlíng

tr¡rrirrns llir|c tcnrrs 0f tr.n ¡,c:rrs anrl. rrilh rcs¡^-cl to rìptious li¡r 1,500.00O shurcs. urc cxc¡cisablc in thrqc lnnu¡l
insrrll¡rrcrrr¡ bcginning Jul¡ 17. l99rr. O¡tiurr lir llrc rcrrririning 1.5(1.(10(l slt:rrcs still .,utstðndinB trc cxcr!-¡srhl':
ir¡ rhrcc rn¡rurl inst¡rll¡rrcnts hcginning on thr. lirsi u¡rnivcrs¡rty ôf thc July 2l: l(})(r Eranl dJtc. On Fcbrurry 20.

l99S thc tcll¡n!: Frr¡r¡shìns ol'thc rrptíorrs glanrcrJ outsirJc thc pl:rn tr'ctc ¡ccclcntúd ¡s fur¡hcr dcscribcrJ in
Nr¡È l{,

ïrc Conrpany r¡plics APB Opinion No,35 rnrl ¡chtcrJ intcçrcrotions in accounting forius sa:k.options.
Âccnrdirrgl.r. oo conlpcnsrt¡on do$t lutr hççrl rccoguiecd frrr'outstlndin¡:.st(,ck ofitions. HarJ compcnsrtion cos
frrr tlrc Cltrp:urv's outstirnrling strcl o¡tirrns lrcn ¡lctcnnincd h¡¡scd on ¡hc fù¡r vi¡luc ¡t ¡hc Ênnt d¡tcs for thosc
rrptirrns conristcnt rvirl¡ SFÂS No. lll, thù Cou¡nrn)"s nc( c¡rrninr:r- (lors) und dilutcd clmingr (loss) þr shrrc
srrulrl h:¡rc hcÈn n-rluccd to,llrc pro.fonnir ¡rnrounts indicurùrJ hclorr (in lhousnnd$ cxccfil pcrsharc amounts):

lnl te9ó tt95

N!'l clrningV(loss)
r\s rr'portcd
I'rrr frrrm¡

i)ilrrt.'J c:rr[in1:r'tht]r t f]cr Jhitrc
¡\r rr'llrñCrl
l'frr lort¡l¡ .....,.....i

$¡09.4 r5
s 9.1.887

s(228.262) ¡50.5r r

s(238,r86) 549,?3r

s t.?.s s
s r.0ô s

c,75) 5 0.6t
(¡.s7) s 0.60
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t. 'SlrNBEAtìl CORPORATION AND SUBSIDTARII:s

NOTES TO CONSOLÍDATED FINANCTAL STATEl'ìtENTS{Continod)

5. Emptoyce Stock Opt¡onr ¿nå As¡rddCont¡nucd)

.Thc-fair'.vatuc ofcach optíon grant is cstimcled on thc dârc ofgranr using rhc Bl:rck-Scfiolcs q)pt¡ori-prlc¡ng
modcl with tùe following wcightcd-avcr¡gc lsfump¡ions:

Exficctcd volatiliry ..,.
Risk.frcc intercst r¡te .
Dividcnd yicld.....,.,
Erpcctcd life

Plan Optioru
Ourrtanding at bcginoing of ycrr
Orantcd,,.,.....
E¡cæi¡cd
C¡ncclcd. . . . . , , .

Our.srrnrJing !r cnd of ycar , . . , ..
Options crcrcishlc rt yur*nd , .

Wcigh¡cd.¡rcr¿-cc f¡i¡ valur¡ of
. options grantcd rluring rhc ycar

Options i)utsidc Plan
Out:trnding ¡t hcginn¡n,r of !'c¡¡r.
Gr¡ntctj, ... .. . ..
E¡crciscd
C¡ncclcd. . . .. ,. .

OuUtandiog al cnd of ycar . ., , , ,

O¡tions crcrcisrhlc !t ycrr.cftJ . .

\\'cightcd.avc¡¡gc fair v¡luc of
opt¡on¡ Er¿ntcd during tbc lcsr

lYn ¡99ó

-34.t9% 3ó.7S*
6-167., 6.f,4?

.tcÁ. .l*
6 ¡'cars .l yc¡rJ

t99t

36.78%
6.34f¡.

'l%
5 ycln

A summary of the sÞ¡us_ of-¡hc Çomp¡ny's outstandìng stock optionr !s of Dcccmbcr.2g. 199?,
Dcccmbcr 29, 1996 and Dcccmb{r 31. 1995, anð chanics duriot rhc ycrrs cnding on rh*i a"c, ir p*.nij
bctow:

t9tt
199-(

Sh¡rs

ó,27t.8t7
.1.105.26.1

(rJ{9.t961
il. r ?1.816)
6.6.SJ,ffi4

I JJ7,r98

llcl¡btcd
AEr¡!!

li¡cnl¡¡c PriS

tìt¡Fùt3d
. ,lvanßc

Sh¡ro Ercrds P¡i¡c

lYc¡ßhtGd

^wr¡tçEscrckc fr¡GG-\h¿ro

5.3J0:2t
t,928.f00

( l.¡¡rl-rJ8)
(L¡rE.9$6)

=-{.$!¿!1
I JJ9.tilú

sr9.4¡
32.40
t7.20
2 t,t0
Lf.ót

st9.t3

¡l,6loJt7
4.0ótJ50
(622,994t

( t J77,006)

6.971,8J7

|,655,450

5 t4.76

692-fü'
J.000.000

(9r?,,500t

2.750.000

sltJll

s J.99

stó.67
20.39
75r

18,ô¡

19.4,ì

s t6.t l

st.¡,85
lE.6 r

6.3!
2t.0ó

t6.67

5r r.47

s t5.Jó

1.7.f0.(xx) sr3.¡l

:,750,üX) l!,.r3

sr¿.35¡.750.00r)

s

sló.70
I!,65

t6,27

13.,,1

sr¿15

s r 6.70

tó.70

t6.;
s r 6.70

5 lr.t8

750,(xxt

(57.500r

__j!l.stx!
505.00d

3

F.t1
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SUNBEAM CORPOMTION 
^ND 

SUBSID¡ARIES

NOTES TO CONSOL¡DATED FINANC¡,iL STATEI\IENTL{Contlnucd)

5, Employcc.Stock Optlons and An'ards{Continucd)

Thc followint tabtc summarizcs informa(ion about ¡tock options oulstânding al Dcccmhcr 28, 1997;

@río!qOrsr!!{qt

R¡¡lc ol
E¡cici*. Prls

W.18l¡lcd.Am8c
Rmlnle3 .

Coñrnc¡u¡l lJlc ô'e¿nl

520100 to 5?4.99...

.J25.90 ro S29.99. - .

530.00 to 534.99...
515.00 to 539.99...
540.00 to 54{.99...
5{5.00 rrid ovc¡...,

S 5,00 to S49.? I . , .

O¡rtlons llrrc*oblc

Nu'nb(r
Oqltt¡nrfn!
.t l2lrl.n
3J r {.556

{85.240
2,090;187
tJ86,007

448,468

3t6.820
680.290
6!.500

9.40{.068

lvc¡ßhtcd.Avrntr
Ëxtnkc I'rlæ

s t2.50
t6.30
22J9
25.99
32.01 

'

38.77
42.99

16.?!
sl 1.?(¡

E.2

7:4
8.2
9.0

9J
9.5
9.7
9:l
8.5

lÞn¡r uf
ll¡trclsc l'rlç
5 5.00 ¡o S14,99...
515,00 rrr S 19.99. .,
s20.00 ¡o i;:¡.v¡. ..
535,00 cnd (t!cr ,..
S 5.00 ro S3?.i6...

Vqscrl .......,...,,
Non.vcstcd

Âccun¡ul:¡rcd hcnclir ohl
Plan l,iscts ¡t.i¡ìr s¡luc

¿\cçunrul¡rtcr! hcncfit ohligatirms in c¡ccrs of¡rhn asscts ...,.
Uorccognizcd nct krsr
Âdrlirional nrininruru liirhiliry

Iruml¡ç
l:rcrcír¡lrlc
tt lllDln7

11:rlglircd-¡,w¡Éc
l'r¡Ñ

2. r 08.255
319.{(16
8{2.(}0I
r 26.1ì7ó

l.?97.t 98

s r2.08
¡6,50
't1 1a

?ó.4 f

s Lî.ir

l
'l

6, Enrplo-rcc.lìcnclìl Plrns

R¿¡ircntettt l'kut¡

'Ihc Courplnt spunsrr¡s scvcrrl rl¡.lintd hsncfit pcnsirrn plans covcriog cligihL. U.S. s:rlurícd lnd hourly
curpktyccs, Bcnclìt arjcruuls undcr st¡cl¡ fildns covcfin_È ¡ll U.S. sul¡rir.rj cnrploycr:s nr:rc fr¡r¿sn. cffc.c¡irs
Dc(:cn¡hcr ll. l9t¡), Tlrcrcfrirc no crcdit in thc pcnsion fomrull is'givcn f¡rr scrvicc or cotr¡fi{n$¡¡¡¡on afh.r th¡l
rj:ttc. Hou'crcr. crttpkrvcr:s continuc ¡o curn s:rvicc tostrd rcging in tlrcir intcrcst in ¡hc fio¿.cn pl:rns rs oÍ
Dccs.¡rrbcr ll. 1990, Ern¡lovccs o(non.U.S, suhsidir¡lcs ¡cncrall¡'rcscivc rcrircnrcnihcnclils fronr Conr¡eny
s¡xrnsorcrl plans or fioi¡.stltutor!' pirns:uJririnisicrùil hy gbri:rhritcrirul agcntië:i Ìri thci¡ cor¡ntrics.

' Î¡c fundcrJ strtus oli tlrc Corn¡uny's U.S. dclincd bcnclit pcnsion pluns at thc cn<l ol cach fiscol ycir follorvs
(in thous¡nrjs):

t99ó

,\ctu¡¡i¡¡l prcscnt r.:lluc. of hcncfit ohligutions:

tvrl

igntions . . , . . . . . .

$ I 26.9:¡ I
288

r27.?29
r rq.48q

10.7{{
(25. I elr
25.tel

S 10.7-¡{

s r rI3?e
_ 175

I 2!.75{
ilq.î4

6.23:
( I 9-537,

t0¿5.s

s (-1.os0t
'l¡curirin liuhilit¡ (prcp:rid¡ rccognizcd on thr: h:rlirncc shcct ..,.

F.t5
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SUNT}EAÀ{ CORPORATTON AND SUBS¡DIARIES
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6. Employec Bcnclìt Phns{Continucd)

Nct pcriodic ¡cnsion cog for thc Cornpany's U.S, {cfincd bcnefit pcnsion plans for cach fisrll lcar inclu<tc
thc following comfloncnts (in ¡hous¡nds):

Scrvice co.sçhcncfirs ca¡ncd rJuring thc frcriod ..
ttt', . lt9ó

s ¡57 S{il
E.970 9.07 ¡

(r2511) (8tó)
4.338 (7JtEt

L_!¡! Itg!
Nct amoniz¡tír¡n ¡¡nd dcfcn¡l
Nct pcriodic pcnsion cosr

Assumptions:
Discount ratc . 7.75?o 7.75Eî 7.25qo

7.25'L 7.75<Ã, 9.S0SaLong-tcnn r¡¡tc of rcturn ort ¡ñsctrí

!:g
s 33t

t0.620
(20.985)

I t.33?

s r.298

Thc Cornp:rny funds its pcn:iiun phirs in ¡nroúnts consis¡cnl with rpplicahlc lnvs ¡¡n¡J rcgului<rns. pcnsíon
plän åsscts i¡clurJc corporatc ¡nrl U.S. $ovcrntrrcnt txrnrJs un<J cirsh cquivulcnts,

Thc csscts. lì¡¡hilirics ¡¡nd ficns¡iur qost$ of ¡hc Corrrpany's non-U.S. rJcfincd hcncfit rstircnr!.nl plrns lrc not
ntctc¡ial lo thc cònsolid:¡tcd lin¡rnci¡rl :(t¡tÙ¡¡c¡tls.

Ot he r Post ret í rrtmnt llcnrf tt

Thc Crrnrp:tn¡' p|ofidcs lrc¡rltl¡ .'rrc :l¡trj liL. insucrncc hcnclity to ccnuin fon¡lc.r cmpl.rrr.c$ rvhg fct¡rqd frotìì
thcC(xnF:¡nvpriortoÀtlrch-ì1. lUrrl,'lìrr.Corrrpu¡.h:rsçonsisrcntlvfirlkrscrJ"pi,tic*"f l.undin*erhccostol
poJtrct¡rcnlcnt l^*¡hh r'¡rc ¡¡nrj lifc irrsur:rncs hr.ncf¡¡s rrn ¡¡ pùy.¡s-you-go.hssir-.

Effcctirg. f.u_l¡. lgg.ì, vrri¡rur ¡¡rr¡s¡rrlrne'n¡¡ ¡¡ tl¡c Colrrprny.s fxrsrrctirùn¡snt hcnr.fitr ¡r,rgnrrrr r\.cr(. ¡rJ¡rptùd,
Tltc nnrcn¡Jrttcnts i¡rcludr:rl inr'r.c:¡r.'r in rr:tircc g¡nrrihution lcrtts for,rcn¡lin rciir.... groups:rnd thç
discontinuction of ntt'tJic:rt ¡rnd/o¡ lrl'c i¡¡su¡¡lncc corrnrgc lirr sr:rtr¡in r(.tircc5 $.h(ì quirliir tiu. ltlcrlicnrc. .lì¡csc
¡llltùn(ll¡lcnls r!'sullcd ¡n ln utul:frrr-nr/çil fr.duçti¡rlr in ili,rr sCrr.icc cost rvltich is esing;rrrt.rliz.crJ.rtr fulurC
l-CJtS.

1'hc lirlknring l;¡hld lìr('sctrl\ tl¡.'li¡rrJcrt rt¡rtus rcrjrrncilqd rlith tlrr: ¡rntounrs rccogniz*rl in thc Corrr¡nny.s
ctrnsolirJ;¡tCrJ b¡¡tln.ic rhcr't ill ttt{ (nrl ul c¡¡;lr lixrl vr,ar (in llrrru:irnrJs):

Intcrcst óost-¡êcunrul¡rcd bcncfir ohligarionr
Actual ¡ctum on plan ¡s$clsi

.-t'jcuiiiülitr'iJ nr]slr!'tircntiitl hr.ltr.lir.olrliS¡r¡iorr ..,,..,..,.
Pls[ ¡¡s*-tJ

,\ccuntul¡tcrj frilftrcfirr.t¡lct¡t lrrrclìt ilhligirtkrn in cr,qcss of ¡lirn tsscls ,..
UnrCcOgniectl rr.dus'ti¡r¡¡ i¡r firir'r .çrr'¡cc cr|st .. .,,.,.,,.
Unrtcognizr,.tJ nst g:iin ,.,.

^ccruùd 
fx$trr'r¡rcrrrcnr hcncr'rt .rrrrp:rri" f(.*rgn¡/cd on ¡l," h¡rri¡ncc srìccr

lrrlcrcst cost
,\moniz¡lion ol rcducltrrn it¡ frnrx,rcrrtcc sttrl
Nt't pcriillit n¡xitrstirclltcBt l¡.nçlit r;rr.¡lit ,...

l9r6¡9't
sl¡:13(l . sl{.(55

tJ.l20 l{J55
r.r.9t4 ¡ E.87?

.:{t) . 95

:¡¡¡!3 gt¡f{
Nct pcrirx.lic.¡xrstrL.l¡ß.ttr!'nr lrcn(.1ìt crrrl lìrr crcl¡ fisrll ¡.rar inclurJcr rllc follos.ing conr¡xrncnls (in

lhousJnd:i):

t'n, t9ró

s 9s3 s 1.012

r:.9J.ll (2.9¡l)

S: L{$(l) -S( I ,t)(l I )

F- l(r

.f
I
I
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SUNBEAÀ{ CORPORÂTION ÀND SUBSTDIARTES

NOTES TO CONSOLIDATED FINANCIAL STATEÀ{EMtS{Conttoued),
6. Emplo¡'ce Benefit Plens{Continucd)

Thc ¡ssumcd hc¡lth carc cosl trcnd ratc uscd in mcasg¡ing thc accumul¿tcd posrrcr¡rcmcnr incfir obligrtion,
is 8.87o fo¡ I 998 ¡nd is assumed ¡o dccrc¡.sc gndually to 6% by 2003 and ,"roín ,r rh¡t lcvcl thcrc¡frcr. A onc
Pcrccnl¡-cc point íncrcasc in thc as¡umcd hc¡lth carc cost t¡cnd rare for clch ycar would incrcasc ¡t. æ.urul¡icJ
postrcthcmcrti bcncfit oblilrríon ¡s of Dcècmbsr 2E. lggT ¡nd ¡hc ncr p.ãøi" porrct¡rJ¡¡cnr bcncfìi cosr.fór

11r.1 ll oplr:f¡r':*l1,:*. Thc wcishrcd avsr¡gg discoun¡ ¡t¡c usc/ in àarcrminiig,h-;;;;ù;;
posrrc¡¡rcmcnr bcncfit obr¡grr¡oo was7.257o.ar Dcccmbcr zg. t997 ¡nd Dcccmbcr zg. l996.

Defincd Contrîbruìon Plant

Thc Comprny sponso¡s dcfincd conuibution profit sharià.g phns covcring cligiblc employccs. Companycontribution¡ to thcsc plans íncludc cmploycr maichinþ.conrr¡uur¡ons as wclias ãiscrcrionary profit shuing
contribu¡ions dc¡icnding on thc pcrformanc.c of thc Comþany,.in an amount up ro l07o:of cii!;urc Jornponsirioi
Thc Contprny. prtrvidcd sl'8 ntillion'in 199?. sl,7 million in 1996 and sl.¡ million in iggs ro, irs dil¡ncd
contribution pluns.

7. Supplcmcntu4. Finuncial Strtcmcnt D¡Þ
Supplcrncnìery B:¡lunc.. Shcct <la¡¡ ¡r lhc cnrj.ofc¡ch lìscrl ycar is as fellorvs (in thous¡nrjs):

w97
Rcccir'¡blcs;

Tr¡dc .. .

SunrJry ..

Vcl u ut icins ¡rl lot':¡ncr's

¡nì'cn¡or¡cs:
Fínish.'d grxxls
\\'ork in proccss
Rrrr ¡¡x¡c¡¡r¡r inJ riutìpli!,s

l)rupcn.v. pllnt :rnrJ cquiprncnr:
L¡nd ..
Buildings ¿ntl irnf'rrrrcnrcnts
lrf¡chincn antt. cqur¡rrrcnr ,,

AccumuhtcrJ dcprcciation unrJ amo¡rizatir¡n

Tr¡dcu¡r\.r ¿nd lr¡dc n:¡nlcs;
G¡oss .,........,,......
Acçunrul¡rcd amoni¿a¡ion

s305.2 t9
7.791

3l].ot3
( 17.463)

s?95..150

s I 42,976

26,217
86.967

s256. I 80

s t.793
98,05{

.2.{5.824.

145.ó7 ¡
( r0{.774 )

s240.897

t9tó

s227,0{3
2.¡t l2

329,455
( r 6,0 t7)

s3 t 3,418

5 84.8 t3
2-s. t67
52,17:

s r62.?5?

s 152{
95.6 r9

.158.r99

356,3{l
( r 36125{)

s220.08E

s237,095 s245Jp7
(12.123t (4s.fist

sr9r.3?2, 5200.262:

F.t7
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I
SUNBEAM CORPORATION AND SUBS¡DI^RIES

NOTES TO COñ"SOL¡DATED F¡NÁNCÍAL STÀTEñ{ENTS{Continucd)

7, SupplcmcntarJ Fin¿ncí¡l Statcment D¡ta{Continuid)

Invcntory lnd propcfy. plant aod cquipmcnt in 1996 cxcludc asscts of díscontinucd opcrations ¡nd oùcr
asscB hcld for $alc.

lvn ltró
Orhcr currcn¡ liabilitics:

Payrolls, commissions and cnrploycc bcnclits ..

Accrucd pcnsion .,,.
Othcr ..'.. I l8.r)?¿l

s t 52.45 I

Supplcnrcntlr.v Sl¡ttcnrr'nts ul' Opcrations ¡¡nrJ C¡rsh Fhrrvs rJu(¡ for clch lìsc:¡l rcrr :¡rr! sun¡nt:rrizcrJ ls
follorvs (in tlrousunds);

orhcr (incorììc) cxpcnsc, ncr: 
lv? tee6 lis'¡

AdvcnislÀg and salcs promolion

Othcr long'tcmr liuhilities:
Accrucd nostrctiremcnr hcncfit ohligation

Intcrcst incornc
Othcr ... .....

Advcrtising l¡nd snl,:s pnrrrrotion

Cash p;ritl (rcccivcd, durin..: rhc ¡-rirxJ lirr;
¡ntcrcsr (nc¡ uf u:rpirrlizatioot

lncorltr. l¡rcs (nçt 0f rcfunrJs)

s r.¡.05 t

27521
2,r. t 54
r5. I S.r

5 E0.9rl

-i-s 10.394
|,0,7{4
99.971

sr{t.t09

5 rEJ36
23.E I ó
21.883
llJ74

s 99.5ü)

s 33J27

S (1.657)

l.$lo
s r?l

s5?:7{

.11 l-l.r-5

511.9.ì(r

S ( ¡.3i.5)
J.99.1

s .ì.?-1lt

s7 ¡ .534

s | .1..ì97

!_lljgr

I
:.Ï

s ( t.5.s5)
.ì.ì7

Lll.2t-t)
s.:56.,t4li

s I¡.05N

s({{.501t)

lt' o n, cu s h T run s n r ¡ i u n s

ln strnncction s'itlt I rç¡¡r'housc c',rp*nsi,,n rcl¡tr'rJ ru ¡hr. clcctric hl:rnkct. husincrr. tl¡!' CornlìJ¡rr clt¡crcd into
u 55 ntillion cspital lcusc ohlig..rtion in lt)9ó,

8. Rcstructuring, l¡rpuírntcnl end Othcr Cc¡ts
' ln.liorcn¡lur. 199(r, rlrc Crttttptnr'.unnr)unscd thc' rJcr¡rils of its rcstructurirr_r ¡lrrl'trrrNtlr plu. TIc cost

rcduu¡iun plr:rx of thc plarr inc'lurJctt thc consolid:¡rion rrf ¡rJnrinisrrltirc functirrns rvirhin rlrc Grnrprny. lhc
r¡tionnlizrtiort of nr:rnul'acturing tnrJ n'srr'l¡ouse frcilitics. thc ccntr¡li/åtion ol' thr. Corup:rny's firùcurcnrcnt
funclion.¡n<JrcductionofthcComprny'sprrxluooffcrin¡r¡ndsrocl¡kecpin¡unirs("SKUr$'-¡. t^iConrprny
alxo ¡nnouncdrJ Pl¡ns to ditcst scvcr¡l lincs of hr¡sinr'ss ryhich il d!'tcntìincd nri nrrt co¡c for Sunek¡¡n (scc
Norc 91.

ln conncction with thc .rcstructuring ptan. thc Conrpany cons<¡li¡l¡¡cd ¡i¡ rJivision¡l and rcgional
Itculquirncrs funcrions inroi singfc wrrlrlrsi¡Jc iorporars hcadquuncrs in Dtlny Dcach. Flurid¡r'¡nd oor¡orrrccd
ùcnrin h¡ck'off¡cc il:l¡viticJ tcst¡lt¡ng io ¡¡ 5091' ¡crJuclion in tor¡l hril-oflìcc/adminisrrnrirc lrcutJcount, Ovcr¿ll,
lhc rcstructuring plrn calls for ¡ rc<luc¡ion in ¡hc nuinnkr of ¡rrxluction f¡cilirics frorn 26 to i ¡rntj ¡hc climin¡¡rion
of ovcr (r.(XXl positions fro¡n tltc Com¡runy's. rrorkforcc. i*-luding 3.300 front lhc rJir¡otition of non.co¡c
husincss onçnrtionr and thc cliruínation of üp¡rorirnarcly ?.800 orhcr posiririns. Tlrc Corrrp;rny complctcrJ thc
nt:rjor ¡hssan of rh\. rùstrustur¡ng plln hy January 1g97.

tu cnniunctiurr s.irh thc inr¡lctncnt:¡lion of thc rcstruclurind ¡ntJ -gmrvth plun. thc Conrp:rn.v rccordc(t,! nrc:
tus sjtr'ial clur-!r; lu c:rrnings of r¡prrrrinr:rtcly S3l7;ó nrillion in ¡hc fi¡urth qulner of 19,16. This ri¡rount ¡J

F.t8
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SUNBEA[f CORPORAT¡ON ÀND SUBS¡DIARIES

NOTES TO CONSOLIDATED FINANCIAL STATEIìIENTS-{Contlnued)

8. Rcstructuring, lmpairnrcnl and Other Costs-{Contlnued)

¡lloc¿tcd as follorvi in thc acconrprnying Consolidltcd St¡tcmcnt of Opcrations: S I 5d,9 n¡illíon to Rcs¡ruc¡urint.
lntplirmcni and Othcr CostJ a¡ funhcr dcscribcd bclorv¡ t92J miltion to Cost ofGor¡Js Sold rcl¡rcd nrinciF¡¡l)'
¡o ¡nvcnloly wrilc-downs froln ¡hc rcrjuction in SKU's ¡nd coss of invcntory liguidlion programs: S42J milh.rn
to Sclling, Gcncral and ÂrJnrinist¡¡tive cx¡nnscs Frinsipully for lnscascs in cnvi¡onmcnlal ¡nd lirig¡¡ion rcscncs
(scc No(c l2) and.othcr Ìcs!'rvc sûtcgorics: and thc csfinl¡tcd þrc-tar loss o¡¡ thc divcstifurc of thc Cornpsn¡'s
furniturc busincss of spproxinratcly 917.9 nrillion. During thc firsr quancr of 1997. upon corhplcrion of thc r¡lc.
lhú Conìpany providcd for odclition¡l lorscs on thc disposal of ¡hc furnirurc husincss of S13.7 million. ncr rrt'
applicaþlc inco¡nc r¡r hcncfìts ns r fcsull of lowcr thsn ¡¡nt¡cip¡lcd s;rlcs pror:cctls.

^mounrs 
includcct in Rcstrucìuring, lmprirnrcnt ¡nd Othcr Cost¡ ín 1996 in rhc acconrprnying Consoli,J¡.J

sturcmcnt of clixrations includc c¡sh ircms such &s scvcñ¡n¡:c ond orhcr cmploycc coi¡s of SJ3.0 mitlion. lc¡sc
ohlig:r¡ions.rnd otl¡cr cx¡t costs associutcd with facilíty closurcs of S12.6 nritlion. S?.5 nlitlion ofslarl-up coss r.n
b¡ck.officc oulsourcing initirtiscs sntl othcr costs rcl:¡tcd to ihc im¡rlcnrcnration of rlrc rcsrrucruring tid _cr.rsrh
plan. Non.c:rtlt R('strur'tur¡ng, knpairnrr.nl ¡nd Orhcr Cos¡s in 1 996 incluitc S9 l .li n¡illion rr.l:¡tcd ¡o ¡lsrcr irr¡¡...
do\r'ns (o nct ß.rili¿:rbht r.uluc for dís¡xrs;rls ofcxcess fiqilitic:i und cquiprlcnt ¡nd non.ct¡rc fi¡otJucl lincs, ur¡¡c.
ofl'.s <lf rcdurtrJ:tnl crtl¡rnulùr syst.'ttts front ¡hc ¡¡drninistrativc b¡tck<lt'licr. consl,lirJ¡¡tiQns lntl out.r¡lulJ::rr:
initistivcs lntl intangihL', p:ruk:rgin-r ¡¡nrt otltcr :r*sct n'ritc-rJowns r!.l¡rlcd to csitcd ¡rrrctur;t lincs ¡¡nrJ SKi'
rccluctk¡ns. Tlrc ftrllurving t¡rhlc scts lirnh thc dctlils nntl ¡ltc cun¡ul:¡tir.c ¡rer¡vity in thù rcstructuring uccru¡¡l ¡:.ri
Dl'ccr¡ìhcr 25, 1997 (in ¡uillions):

Scvcr¡ncc u¡ltl utlrcr cnrpkxcc ursls
Closurc ¡rnrj sonsrrlirl¡riirrn rf f¡cili¡ícs

xûd r!'l:lldd crit crrsrr
'fot:¡l . ...

,\ccru¿l
ll¡lr¡cc

¡f lÀ.ñilrl*. lJ.
l!¡fi

SJ(r.9

(å¡h
llcdsctL¡n

s Ix.ó

l..({.C'¿rh
.(tdurt¡¡rtrr

,\c(ruJl ltÐlrù((
Ðt U(rttlBÍ :fL

lYtT

5 t¡.8

!.r
s 10.9

s95

2J.ti

s{1,{

3ó.9

S(¡3.ti s9.5

9. I)iscontinutd Opcntion.s ¡rnd O¡hcr ¡tstc¡s tlr:ld t'or Sslc

Âs prn rrf tlr.'r-strucluring ¡llrrr unrl. tcrl.'lilritiur lf its corc husincsscs, rhc Conrpanv :rlì-rt :tn:: .unÇr.J'j:..
tli|cstiturc ¡rf tltc furtrilurr' husincis, hs :r sslc of :sscrs. tn Fchrulr¡. l9g?. rlrc Cinrirtn¡. !.ntcrc¡ inhr rn
ir-!rcùttì('tll lil s!'ll lh!. lrusirrçlss ¡$'U.S. lurJustrir.s, llrc. $.hich wns cornplClCtl on Àl¡rrCh t?, ¡ggl. ln Conñùjtlrin
$'illt ¡ltc s¡llc ol'tlrsc x\*-lr (ltr¡nrlrilv invcofor.\,, fìropùrty. phrnt:rnrl cquiprrrcnt¡. thc Co¡rprrnl, rr.cr'rrç,J
-1!9 lillil:l iu c¡rsl¡.'lìrc Crrttprnv tct¡incd :rccrlunts rccciv¡¡hlc rclurcrJ ro rlrc iurnirurc husinr..sr- ot'upprorinr:rrrl¡
S5(1.1) iúillion ¡ti iif'l¡¡ù chrsing'd;rrc.

ln c{¡nncclion sitl¡ ¡ht'.lirniturc rJiucstiturc. lhc Corrrprny rcqordcd u prorision for csti¡¡¡¡rrcd tosscs rrr tr.
incurrc'rj on tltc s¡rlt'of Siì3.{ ¡r¡itlion iñ lsXr. nct of :rppliclhlc inconrc rni bcncli¡s ¡rnd an ar¡rlirion¡¡l lo¡l .rf
Sl-ì'7 urillion, nct rrf lp¡litlhl': iur:on¡q tus nLncfìts in lhc lirst qulrtcr of lg97 ¡¡¡ ¡ rcsuh of h¡s,tr rhrn
antici¡rtctl salcs fi¡rxc'cds. Lr¡nings f¡onr tl¡s' distontinucrj fu¡nituic husincrs n.crc S.li l¡¡illion ín l!g6 ::ú
S ll.9 nrillion hr 1995, ncr ol' o¡plicnhlc incornc t¡rxci uf S..l ruiltion ¡nrj S7.9 nrillign. rcs¡rccrir.cty, Eaininilt frr,rr
thu discuntinu!'tl furnitürr: husinr'ss in lg9? wcrr' n.¡i nr¡rlcri¡t. Rcvcnur,s for rl** ¡lisconiinucd furni¡urc.busincls
s'crc S.5 I .(r u¡illion in 199?. SÍ?-T n¡illh¡n in 1996 and.S I115.6 millio; ¡n 1995, TI"r. r..""r.r 

"i. 
no¡ ¡R'ludcJ -ir¡ nr't s¡¡lcs r.r rc¡rncd in thc uccom¡rroying Grns'lidrirr.rt st'tcrncnts tlf opcr¡¡r¡ons.

ln ¡¡drliiir¡n lo lhc fu¡n¡turc husincss ttivcstiturc. lhu Conrfríny alsö complcrcrJ tlrc.s¡¡lc of o(hcr non.r.¡rc
prrx'luct lincs ¡t¡d atxl'l in lg97 ¡s ny gf ¡tr rcsrructur¡n! ptri. inctu,ting tinrc ¡nrt lcmpcrrlurc pnrlu.'r¡.
Coun¡ç¡¡{-onu Burge sculcs und ¿ tcitil.' fncility. Losrcs incìrrcd on rhc rJis¡irr.rl of rl¡csc :rtrc¡s. rrl¡lch coi:r:sr
¡rínl;rlilv of rt¡i¡¡-¡J,¡ç¡.ç ,ri ¡¡.scrs to n!.¡ rcül¡¿i¡blc v¡¡luc..¡¡rc inclurjcr! irr l¡:,rtnreturin!. lnrp¡irnrcnt unrl Oli¡r
Curts i¡t l9{)6 in ¡hc Consofiil¡¡cd Srtrr:r¡¡c.nts ¡f O¡*-rrliuirs ís rJr:ycripd in N'tr. ti,

F.t9

|'URGÊhl Sl'Êù.ri-Fr cÐFFr,tfEb.trrÊd- bûcr@t
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SUNBEAI\Í CORPORATION AND SUBSIDIAR¡ES

NOTES TO CONSOL¡DATED FTNANCIAL STATEÀí ENTS{ðonrinued)

t0. Income T¡xcs

Eamings (loss) fronr Fontinu¡nt opcñ¡tions bcforc insomc ¡¡xcs for cach lìsc¡l yea¡ is summ¡ri¿cd asfollows (in rhousands):

Domcstic
Forcign .

Dcfcncd:
Fcdcral
State ..
Forcígn

lln ¡t9ó too(

sró7.822 5(285,0il) s54.6462t.45t (l7J50i s.gsg

Ile?qg ¡f¡gJq) gÉgqtt

Incomc trx prcvirions includc currcnt ¿nd dcfcrrcd l¡rcs (tax bcncf¡ts) for c¡¡ch fisc¡l ycar !J follows (in
thoujands):

Curfcnt:
Fctjar¡l .

Sr¡rc . ..
Forcign .

Dt 1 retó. lgl

s66,t52 S(lt¡.s.890t s33.0Jt

A rcioncili¡rion ¡rf irrcrr¡nr. tür sr¡\-nsr. u.i¡h thc cxfrcqtcd.¡ncomc rax conlpu¡Èd by :rp¡rl¡.ing tl¡c fcder¡lst:ttutor).' ínconrr. t:¡.r r¡tlc t().(.xrnin{s lkrss} lir¡n cuntinuin! opcruf ions bcforc ln"o*,: u.*"* f* 
"J"f,i*;rf 

y*, i,¡r fullorrs (in lhousr¡trJ*): ---'- -"-" "'

s 3,420
3,2(16

r.6El
8.369

49.51.ì
3.962
4.308

57.783

' 1997

s66,24ri
.¡,ó9E

(-1,61l)

_l!!!¡)
s66, r 5?

s (?E.s67)
(r02)

. ,707'
(?8.062)

(65.Et3)
(l t.050)

(9,r5)

(77.8tlr)

s ( I,329)
( I,402)

ó26

t3. t05)

!l: I 27
t.962

57

35. r a6

nc nrujor coillf¡trncnt$ of thc Conr¡r:rnr's ncl (.urcnl dcfcncd l¡x rssct ¡nd ncl long-tcnn dcfcrrcd tlxlilbiliry ar tl¡c cnrJ of c!¡ch f *-rl -vr.ir ¡¡c' as follo:¡s (in, rhousands):

lnco¡¡¡c t:r.r torttputcrJ :¡t thr' I'r.rlc¡¡l ¡ti.ttut(lr). llx rnlc
Stutc anrj hrc¡l t¡scs (nct dl' lç.d\'r:rl hr:ncliri,....,...
Frrrcign r.urnings rnrl tJitirJcnrJs r"^c.J 

"¡ 
,rrli"r n,rcs ,,

Othcr. ncl

Curn¡1
l)cfcncd T¡¡

As<t

5t i.1z r

frn3.tam
Dcfcrrcd T¡r

Ll¡blll¡v

Iryó ty95

St I o.s.au¡¡ 51ttat
oJD, 364
¡.967 4t9
r _151 t.036

sil05.890) Sl3.04t:

t996

lJ¡hllltv

S i8..r4?

1997

Curcnt L¡ig.¡cm
lHcrrsd T¡¡ Dcfcmd Tr¡

pflcratin! rcscrvcs rnd acc¡u¡ls ..,,........,
Btrcllr¡x hrsis diffcrcncc in tr¡rjÈrrruiks nnj
- tr¡¡dc n¿nlct
BoolJt¡x b¡sis diffcrcncc in orl¡c¡ ¡ssc¡s ,...
Rcscrlcs for non-ofrcrtting ¡sscls ¡ncl non.

opcr;rrin! li¡rhili¡ics
Orhcr . .....,

5 29.9ó6

*(ct
' s(úr.ìo?

' I t,917

1.062
9.9|l6

s.1ó.70ó

F.20

00.88t)
(¿¿ó45)

2t.8.r9
0 1,8{S}

!!l!¡2)

.-
r9:76

8.90.5
5.30r

s9.ì,659

(72,587t
(tJ.406)

?d.0{3
( I S.S05)

srs$osl

(

sTÊ+,{-.w cirhFl,trlEh.tTlÊr_ ctcægfe
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SUNBEA¡\I CORPORATION AND SUBSIDTARIES

NOTES TO CONSOL¡DATED FINÁNCIAL STATEME¡¡TS_{ConÍinued}

t0. tncome Ta.tcs{Continucd)

Dcfcncd U's. inôomc l¡xct arc not providcd on thc undisrriburcd cårn¡ngs of forcign subsidi¡ric¡. sincc.such carníngs aæ considcicd to bc pcrntancatly rcinvesrcd..Ât Dcccmbcr Zg. lggl,thc cumulatiw ¡mount ofundis¡ributcd cårnings of forcign subsldi¡¡ic¡ bn which us. fc¿c¡a¡ ¡*ori-üi.r r,""" *, bccn pror.idcd rnsapproximarcly i51.5 million, Dcrcrminaiibn oi rhè ¡moùnt of rnrccognizcd ¡.f""ø ùi. ìi"omc rax .liabilir¡. isnor pmcrical bccausc of rhc comprcxir¡ei.rssçilrcd wirh i¡s hypuúri."r .or"r¡"r¡on; ii"=*" unr..öiîj
forc¡En rs¡ crcdir darq'ovcrs u.ourd bc ¡vair¡brc ro rçducc som. ponion orit" üi.li"¡ii,y.

tl. Customcr and Gcogrephic Detr

- 
Classcs gf ¡toducts $:hich contributc{ morc lhun t09á ro çõnsolidarcrJ s¡lcr wgri outdoor ho¡nc usc dunblcproducts ¡nd intjot¡r homc use rrunbrc producs. s¡rcs of ourdoor ho¡irc 

"-" ¿"iiuì"'prø"* ;;;;;;;Sll5.8 nrillion in 199?. 5!56.9.r¡¡iltion irt 1996 ¡¡nd Í2ó9.O,million ín t995. S¡lcs oii;j*, hr¡nrc usc dur¡hlcproducrs u'crc s769.6 rnilriori in r992. 5680.7 nrillion in.t9g6 and s6rtg.3 ;¡ll¡"; ¡" irg;:
Thc Conrpany's hrgcsi custo[rcr ¡ccountÈd fur approrimlrcly 2l 7, of consolida¡cd nct sslc¡ in 199? ¡nd199í, in t996 an<J 1995. ' -'' -' -"""'1"--'-- 

"'

Thc Corrtpuny's opcrations nrc conductcd in tl¡c Unircd st¡¡(cs on¡J intcrn¡rrion¡l nr¡rkcls, prin.l¡rrlly ir: !.:rinÂntcriqa' c¡n¡d:l ;rntl t\lcxico. lnforn¡ltlion ûhour lh!' Cotnpany's ¡J¡¡nrc¡tic and intcrnutionrl opcrirtions firr cr;hfiscul ycnr ís ¡¡s folh¡ls (in thousuds):

S 937.(160

, 210;.5::

Sr.lóg.tE3

$ 17.5.8-58

51.ó4 t

3?9.499
(l0,0.sfi)

s t99.{rl

Jg

s, $q).9ó9
r s3.16?

s 9$.r.?36

s (2.r{.{7?)
(s.0?3)

(2.t9.499)
(3.s.?:t6)

ll3lti¡¡)

!:::

5 ti39.Jl.r
187.4(ì0-----

s r.0r ó.883

s 70.{23
?{.10I

9{,7?{

_(?¿.¿?2r
s 70.2.¡5

t997
Nct s:rlcs:

Dorncstic

lntc.rnrlir¡nul f ir¡clujcr'U.S. crfi.ìrt ñ-:¡lc:i,

O¡crrrtirrg crrni,r_cs (lors):
Dourcstic

lntcm¡riontl (includes U.S, cxport sutcr).

Un¡rllrx;:¡tcd cN¡r*nscs und clinrin¡tions

ldcntili¡hlc ¡sscs:
Donrcstic . ,..,
lntcmr¡ional . -

Cor¡rat'c trssrls

s 933,527 s 71il.?s8 -qt.0{0.59t

' t.()j{;Bg(r' .tjs¿tt ¡.roc]sr..... ..6,5.198 ¿t?;49t ..io.s3r.l

s t.l2(___ll!J str,7:.1! IJ5",6!J
uncllcratcd'cx¡rcnscs ¡nd clinrinàtions includc coçorurc adminisrr¡tivc cx¡ænscs..inrangible rmortiz¡¡ir.n,ccnuin pcnsion anrl ¡rosuctircntcnl lìùncfit 

"*,*,i-"rJi*l unrj cri¡'in¡ri.ns or inifr",rnr¡rny incomc snJc¡Fcnsc' hJcarìfiablc ssscts ¡rc.ll¡osf uscrl 
-dircctt¡' 

in rr,a o-p*ñrinns- ¡nrJ c.rclud¡: non.o¡crrting corlìor¡¡td rr,J
:ijili 

.t ¡sscts"s¡tlcs bt'tti'i:n g,'Pg¡¡nhi" ;;;";; ilì'nr¡¡crict ¡¡ntl nrc ìriudc niu,.r¡u, rr çosr nt¡¡! r .

F.2t
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SUNBEAM CORPORATTON AND SUBSIDTARIES

NíìÎFC "|.ô ¡^ôNSôf rn^TE.FI Ftñ^N.-Irr FÀTrMHæ ff^-.!--.¡ v vv¡ rùvg¡sõ . sy F ¡¡tõ¡ i9¡6v v . r r. &.r¡e,. . -a-..r....f ed)

tL Cô¡nmilnlcnts and Conlingencls

' 
Env¡rormrcttta! 

^lottcrs
Thc Company's opcrations. likc thosc of comprnblc busincsscs. arc subjca to ccrtaió.fcder¡¡. sÞtc. local .

and forcign covironmçnl¡l l¡ws and rcgúletions. As of Dcccnbcr 28. 1997, thc Company had bccn idc¡¡¡ificd ¡s ¡
¡otenrially responsihlc pany ("PRP") in conncc¡ion rvi¡h scwn sitcs subject to lhc fcdc¡at Supcriund t¡w ¡nd
lwo sitcs suhjca to satc Su¡rrfuod laws companblc ¡o lhc fcder¡l law (coltcctivcly thc "Enyironrhcn¡¡l Sitcs'.).
cxclusivc of ¡itcs ¡l rvhich thc Comprny has trcn dcsígnatcd (or crpccts to bc dcsígntlcd) as r dc minimir (lc$
than l7n) part¡cip¡nt. Substrntially ¡ll of thcsc s¡lcs rcl¡ac ¡o divcstcd opcr¡¡ipru of rhc Company.

Thc Company currcntly is cnglgcd in aclivc rcmcdiation ¡crivitics ¡t ninc sircs. four of rvhich arc among lhc
Environmcnrrl Sitcl rcfcncd to abovc, ¡nd five of whích hrvc no( hccn dcsignrtcd aß Supcrfund ritcs uidcr
fcdcr¿l or statc l¡wr ln addition. lhc Company is cngagcd in cnvironmcntal rcmcdittion ect¡v¡tic; ai ¡ shc in
Ncwburgh Hcights, Ohio. rvhc¡c ¡ subsidiary fórmcrly conductcd opcr¡lions. Thc Company hes bccn activcly
coopcrating s¡ith tlu UrtitcrJ St¡tcs Nuclcor Rcgulatory Commission anrl staic rcgulatory autho¡i¡ics in dcvclopín!
o plln for rcnrcdirtion of thir- sitc: which rcmcdiation is cxpcctc<! ¡o trc. suhsranrially cornplcrcd auring 19i8.

thc Cbnrpuny hus cs¡¡¡blishcd rcscrvcs. in ¡csordancc witl¡ Sl'ãS No, 5. Âr:coun¡ing for Contíngcncics. to
covcr lhc ¡¡ntíciPatcd prohahlc costs of rcmcdillion, bascd upon pcriodic rcvicws of all sircs for which ¡hc
Compcny h:rs. or mly hil.c rcmcdiarion rcsponsibility. As of Dccc¡nbcr 28, l9g?, tl¡s arnounl of such rcscncs
was lcss ¡hsn 5% of ¡hr: Compiny's total lí¡bilitics as Jc¡ fonh in thc consoli<J¡rurl fin¡nci¿l sr¡lcntcnrs. Liahiliry
undcr thc Supr'rfunrl h\s ¡s jo¡nt ¡nd scvcn¡l anct is imposcd on c strict hi¡sis. withou¡ rcglrd tó dcgrcc of
ncgligcncc or culpuhility. As u'rcsult. thc Conrp:rny rccognizcs it.s rcsponsibiliry ¡o dctcmi¡nc r,vhcrhci orhcr
PRP's ot e Su¡^-rfuntl sitt''urc f¡núnci¡lly copuhlc of payin-c {rcir rcspcctivc slurrcs of thc ultim¡¡tc cost of .

rcn¡crliation ol thc si¡c. Whcncvcr thc Contpany ha* dctcrmincd rhut a particular PRP ic not linancially
rcsponsiblc. it h¡s assumcd lor purposcs olcstablishing rcscrvc ¡¡mounrs thãl such PRP rvill not pay irs l4spcctiv;.
.sl¡arc of ¡hc ctxts of rcnrcdiution. to minimiz.c lhc Conìpirny's Fotcnti¡rl lirbiliry wírh icspccr'r,r thc.;'
Entironmcnral Sircs. ¡lrc Conrpcny h¡s ac¡ivcl)'ntniiip¡r.cd-in.stccring conrmiuccs ¡od olhcr grolps o[pRp's
cst¡blishcd s'ith rcs¡rcct to such sitcs. Thc Conrpuny continucs to pursuc thc n:cuvcr¡. of sornc cnsi¡oàn¡cnr:¡l
rcn¡cdiation co$¡s frtlnt ccr¡¡¡in of its liabiliry insunncc c¡nicrsl howcvcr. such potcntial rccovcricj havc no¡ bccn
ofl'.sct rg:rinst f{t¡Èolirl li:¡hilirics snd h¡r'c nr¡t t+'cn considr.rr.rt in dr.rcnnin¡nS thc Conrprn¡r's cnvironrncnt¡¡l
fc:ir'trcs,

. 
Duc t. unccnrinr¡' r¡vcr ¡cmcdi¡l mci¡surcrí trr hc adoptcrJ nt $.)rnc Ni(cs. ¡lrc fxrsiihiliry of changcs in

snvitonntcnl¡l laws and rcguhtions ¡nd thc l¡¡c¡ tlrrtjoint ¡ntj scvr'rrl liuhilit¡ wirh thc ri-ulrr ofconrribuùon is
possiblc ut fcd!'rül ¡Jnd rtatc Su¡*-rfund sitc¡, ¡hc Cr.rnrpuny's ultinr;¡ts fu(urc liuhilir¡r wirh ruJpcct to sircs at s'l¡ich .

rctltctJi¡tion l¡¡s not hccn crrrriplctctJ mJ)'r'Jry frDln thc ¡nìounts'.rcscr\ctt ¡rs r¡f Dcccn¡nhr 28. 199?, ln
conncction Nilh thc ColnPrny's rcstructuring plrn. in thc founh quarrcr of 199ó ¡¡ somprchcnr-ivc rcvicw of ¡ll
cnvironnrcnlsl g:Posurcs u'Js fafformcd, -lnrl thc Company occclcritcrJ its str;rtcgy fi¡r thc rcsolutioo ¡nrj
sclllcmcnt of ccn¡in cnsironmcnlal cl¡ims. As ¡ rcsult, thc Complny rccorrJcrl u¡Jditíonal cnvironmcn6l rcscrvcs
o[ appoximorcl¡. S9.0 rnillion in rhc founh quarrcr of 1996. Thc Conrp;rnv trlicvcs. bascrl on cxisting
infornt¡tion. thrt lhc cosls of complcting cnlironnrcnt¡l rcmcdiarion of all sirc¡ for u.hisl¡ thc Company has i
rcmcd¡¡tion rcs¡tnsibility h¡vc hccn idcquatcty rcscrvcd, and thrr rhc uhinrsrc ¡csolurion of.thcsc marrc¡s will
nor hâvc a m¡rcri¡l ¡dvcrsc cffcct upon thc comÞiny., financial con<lition.

Lcuscs

Thc Comprny rcnts ccn¡in f¡cílitics. cquipmcnt and ¡ct¡il sforcs undcr opcrrting lcascs. Rcnt¡l er¡ænsc for
oFcr¡ling lc¡scs sntounted ¡o S7.{ n¡itlion in 1997, $8,0 million f<¡r 199(¡ ¡nrl Su.O million fot 1995. I'l¡c
minimun¡ futurc rçn¡û13 duc unrjcr nonclnccl¡hlc opcr¡ting tc¿scs as of l)cccmher ZB. l9g7 oggrcgotcd
Sl()'9 ¡¡rjllir.¡n' Ûc sntounLs plyahL' in c¡ch of rhc y."rr |SIAìOOZ and tlrcrcrfrcr ¡rc S{.$ nrillion; S4.ðì,¡tt¡un.
S{.2 n¡illion. S.1.9 nrillion, S.ì;.t nrillion lnd Sl0,Q nrillion. rcspccrivcly.

F-n
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SUNBEAùI CORPOR.ATION AND SUBSIDIÁRIES

NOTES TO CONSOLI DATED F¡NA¡.{C¡A L STATEtvf ENÏS_{Conrinued)

12, CommitmcnG and Contlngencics{Continucd)

Ccrtain Debt Ob!igations

Rcsponsibiliry forscrvicing cc¡¡in dcbt obligations ofthc Cornpany's prcdcccssor wcrc arsumcd by tbirdpailics ¡n conncclion with thc acquisítioo of fomrcr busincsses. atrtrough thc company'r predcc.-ssor rcmrinedthc primary obligoi in rccordancc wiù ¡hc rsspcct¡vc loan .documcntl. sucrr o5[a¡Lis, wh¡dr amountcd lo.approximatcly $ 19.0 million al Drccnbcr 28. 1997. and rhc concsponding rcccivrblis r.ri o. iliJ Ë*i¿;, "r.. not includcd in ¡hc consolidatcd b¡l¡ncc shccs sincc thesc rr¡ns¡ó¡¡ons Ãcu¡rcd prior to the issuancc of sFASNo' 76, Extinguishmcnt of Dcbt, Àlrnagcmcnt bclicvcs rh¡r Ihc ¡hírd p"nirs'*iir 
-con¡¡nuc 

fo mccr rhcirobligations pursuant to thc ¡ssurnpt¡o¡ ¡grccmcn¡s.

Lcrrcn of cicdir aggrcgaring szg.6 miilion wcrc ouuranding as of Dcccmbcr zg, rgg1.

. Litigation

Thc Compa¡ry is invr¡lvcJ ín .':¡rilrus lawsuits urisin-r from tirnc.to linrc in rhc ordinary coursç of busincssuntor rclutcd to divcstcd oPcral¡on-r of thc Conrprny, Tlr.JConrp:rny iras cstablishcd rçscrvcs, in ¿ccord¡ncc wirhsFÂs N<¡' 5, Acrounting lbr contin-ûcncics, to covcr rltc onricipurcct prou"ut" cosìs oiiirigotion martcr¡, ba¡cdupon ¡rcrio<Jic rcvicws of :¡ll cuscs,

The Com¡r'rny bclicvcs. buscd on cristing infrrrnr:rtion, th¡r rnrisipa(cd probablc costs of titigation m¡'cishavc bccn adcguutcly rùscrvcd, untj tlut thc ultimutc rcsolurion ofthcsc ¡nattcr¡ will not h¡vc a matcri¡l advcrsccflcct upon rhc.Cornplny's fincncial condirion.

I t nt<l u c t Liub i Ii ¡t, lçl u: : : o*

Thc Conrpany is prrt¡'to vurious pcrsonrl injury rnrt propcrty rJaruagc lawsuirs rclâtí[g to its prdducs ondincidcnt¡l to its busincss- Annually. thc conrprny scrs irs p..r<tuut liabilíty insunnc. pråg-. bascd ori ¡hcCornpuny's cuncnt ùtrd histo¡icrl clilinrs cxpcricrrcc ¡nd rhr. ¡¡v:ril¡,¡bil¡tv ¡n,J cr¡s¡ of ¡nsuraicc. Thc Company,sprogrnm ftlr 199? was uomprisctl of r sr'lf-in*-ur¡nuc rct!.ntion oI SI. niillion Fcr occurrcncc.
cunrulutivc anlounts cs(i¡¡tatcrj tu b+ paylblc by rhc Courpany rvirh rcspccr to pcncling onrJ porcntlal claimsfor all ycars in wl¡ich tltc Comptrn¡' is li¡¡irft: undcr i¡s sclf-insur¡ncc rcrcnti<¡n h¡¡ve bcen accrucd as liabilitics,spch accrucd li:¡hilirics arc ncccss:¡rilr ¡¡¡t¡rt ¡¡n csrirn¡rcs (u{rich includc ¡cru¿rial dctcrmin¡rions mrdc byin<Jcpcndcnt ¡ctuari¡l consuftrnls ¡s to li¡trilitv 

"ipnrrr". 
tnking into o"anrn, priorr*¡,ar¡.na", nunlu"o ofclaimsund otltcr rçlcvãnt f¡q(ors); thus' thç co,ttp"ny', ulrinrstc li;rhiliry rnay cxcìcrJ or bc lcss ¡hon thê lmountsacc¡ucrJ. Thc nrcrlrtxjs of rnaking sucl¡ r,sri¡rr¡rci ¡rntJ ç¡r¡hli.shing rl,* ,cs,rlrin,,: li¡biiitt;rc;v¡cwcd conrinuallyand any adjustrncnts rcsurting thcrcfrriu ¡rc ¡cfrccrcd in cufrcnt opcnrtíng rcsurts.

Historicully' pruJuct lirhility ¡¡rr'¡¡rds llavù rurcly cxcccrlcrt rhc Cornplny.s individu¡l pcr occurrcncc sclf.insurcd rc¡cnrion. T]rcrc cgn bc no assur¡ncc, ho*c*cr, thut rhc Conrprny,s fururc pr"¿"., fi"¡ìl¡ìy';;fii];;;will bc consistcnt with its pasl cxpcrícncc' 839!.n cxirring infonrrarion, i" co.p-y ;l;"., ¡h¡( rhc uh¡ma(cconclusÍtrn of lhc various pcncling ¡ro<luct liahiliry cluiursirnrJ ruwsuirs of,tr; CJrp;";:'i;ii"íouolly or ln úc¡88rcg¿rc' wíll nrrt h;¡vc u m:rlcriull¡ ¡dvc¡sc sfiscr or lhc finrnci;¡l ¡osirion or ;.;;í; ;i opcrar¡ons of thcCornprny,
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SUNBEAM CORPORAT¡ON AND SUBSIDIARTES

NOTES TO CONSOLIDATED FINAN CIA L STATEI\.! ENT-c*(Coatinued )

13. Unauditcd Quartcrly Financial Data

FTSCAL 1997(¡)

I'Iñl Scrcod Th¡.d tìúrh
Qu¡rcr gu¡ña euencr , eulnr
lDoll¡o l¡ nllinrr c¡apt pfi ¡h.n drt.)

Nct s¡lcs
Gross profil . ¡.r , . r. ,

Opcrating crrnings ......
Earnings from conlinuing oppr¡tíons
Basic ccrnings pcr sharc from conrinuing opcrâtions
Dilutcd camings pcr s¡¡arc from continuing opcr¿tiôns
Earning from discontin¡¡cd opcr¿rions. nct of lâxcs
Loss on s¡lc of discoot¡nucd op€r¡tions, nct ol. taxcs
Nct crrnings
Basic clrnings ¡rcr sharc(c) r ;.,.!...r.,!,..
Dilutcd carnings ¡cr shurc(c)
Mlrkct pricc for comrnon stock

-high ...
-loç' ,. . ,

Djvidcnds prid .,...,.,.........:.,..,

I'ISC^L 1996(¡)

Nc¡ sulcs .;,..-...,...!!! ..,.,.,...-....
Gro.rs prolit (loss) ..,...;....,.....:.
OJ*-nrin_r clrnin-r:s (loss),. . . ..,
Eirniings (loss) fronr continuins opùr¡¡tion$ . .. , ., , ..
Basic carnings (lors).pcrsharc fronr continuing opcrrlions .-.
DilutcJ clrnings (loss) fronr cont¡nuing opcr¡rions ..,,,, ... ,.
ßurningt (loss) fronr di:rcontinucd (rpcrn¡ons. nct of lrxcs ,. .,
l-oss on r-rlc of díscontinucd opcrttions. nct of tiucs ,.,.....
Nct curnings (losJ) ........
Birsic clrnings (toss) pcr sharc(c) .,
Dilurcrl carnings (loss) pcr sh¡rc(c) ..,...,
N'lar\et.pricc fo¡ conrmon stock

-high .

-lorv ..

¡'¡õt Sñsrd Tlrlrd lirurtb
Qu¡ñcf Qqflcr (h¡flcr eurrlrr
(l)oll¡o f¡ or¡l¡iqN, qcg¡ pcr ¡hå.G dJt¡,
5?:9.7 5251.9 Szlt.lt , s368,8:

s253J
67.7
34.7
20.6

s .2.r

'21

-
( r3.7)

6,E

.09

,(,rl

88.874.5
s287.6 s289.0 s338.t

43.O 5{.9
99J
66.8
4t.7

5 .49

.47

3;
.41

.19

s l.¡7:
24rh

s .ùr

s

S 40V¡

29lt
s .0r

5 4-5%

35V{

s .0t

S 50t/¡t
37

s .0r

26.2
.31

1
26.2

.lr

.10

s

31,6
.4t
.39

4;
.{9
,47

.4S.t
t.5_5

6.1
s.0$ s

.0n
to.7 _,

' 21t,8 , ' '(10.5) '

(20.?¡ 12s9¿¡h,
(ls.ri) (t90.4)'

s (.r9) s(2.29)
{' 19) (?'191

ll.¡) ( 13.0)
('U.4)

(llr.r) (]l{.ti}
(.13) (1,8.ì)
(.llt (3.s1)

17,¡l

.ll

.21

S l9Y¡

I 5U¡

J .0t

47.2
rlI

l.ñ
,()-:t

.03
4.J

.09

.09

S l7U¡r

l 37:
s. .0t

S ?{Y¿

I?U¡
s3t

s 39'/:
]2th

s .0¡

ffionsisrs ol ¡¡ Jt.scck ¡^-riut.

thJ 1.1.. to No¡ùs I rnd 9 rcglrding lhc Conrpüny.r l9g6 ¡csrruçruring and growtlr pl¡n,
(c) Rcnðçts rhc rrlryrrion ofSF^S No, l2g. Eorui,tgt pcr Shurc.

14. Subscqucnt Evcnts

Nerr' E¡¡p!6¡¡¡rrrt A gtc¿ucntt

-on 
Fcbruary ?0. 1998 lhc Corupnny cntc¡cd into ocw rhrcc-ycôr'crlploymcnt rgrccnrcnrs q.i¡h iu Ch.¡¡irm¡¡n

urtd Chicf Exccutivc Ofliccr ¡ntj r,"o r¡lircr scnior officcrs of rhc Cou,p"ny.'ff,.* ,rirqrjlncnrr rcpkccd prcvkruscilr¡ltrÌ[¡,:nl îg¡sù¡¡¡cnlr cnrcnùd Ínro in July 199(r rl¡¡r wcrc sclrcduL.d ro cxpirc ¡,;Ju].v ittg.
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. SUNBEÀM CORPORJ{TION AND SUBSIDIARIES

NOTES Tq CONSO'Í DÁTED F¡NÁ N ç¡AL STATEM EN1s{conrinued)

I 4. Subscquent Evcnts{C.onlínucd)

Ths ncw employmenr agrccmcnt for thc Company's Clairman provídcs for. among oürcr itcm¡. thc
accclcration of vesting of 200,000 ¡h¡rcs ol'rcstr¡ctcd stock ¡nd lhc forfc¡turÊ of thc rcmoining 133.333 sh¡rcs of
unvcfd æstrlctcd slock granæd undcrthc July 1996 agrcémcnt as funhcr dc¡cribcd in. Noæ 2. I ncw cquiry
grant of 300,000 sh¡rcs of unrcstrictcd nock. a.new granl of a ¡cn.yc¿r opr¡on to purchast 3JjO,00O sh¡¡cs oi ¡hc
Company's :9._tol ¡o.l wi¡h an cxc¡cisc pricc cquol ¡o thc f¡ir ñ¡rkct valuc of ¡hc srock !t rhe datc of trant
und cxcrclsablc in thrcc cqurl annu¡l in¡tallmcnts bcgínning on úre d¡tc of grant and ú¡c accclcr¡tion of vciting
t¡f 8J3,331 outstonding stock options tr¡ntcd urder thc July t996 agrccmenl ¡s furrhcr dqcribcd in No¡c 5. li
:¡ddition. thc ncw cmployntcnt ugrccmcnt witlr thq Ch¡irman ond Ct¡icf E¡ccurive Officcr providcs for tax gross.
ups with rcspcct lo uy t¡r asscsscd on thc cqu¡¡y granl ¡nd ¡ccclcration of vcsting of rcstrictcrt ¡tock.

Tfic ncw cmploymcnt sgrccmcnß with thc ¡wo othcr scn¡or ofliccrs providc for. ¡r¡9¡g other itcms. ¡hc
grant ol'a tot¿l of,180.000 shr¡cs of rcs¡iidcd stock ¡hat vcrl in four cqual annual ing¡llmcnrs bcgínning thc datc
of gront. thc accclcr¡tion of vcsting of 4.1,000 sharcc of rcstrictcd srock ¡nr! rhc forfciru¡u of rhc rcrnaining 29.332.
sharcs of unvcstcd rostrictcrJ stoc'k grlntcrl undcr thc July 199ó rgrccmcntJ. ncw gnnts of tcn.yc¡¡r oftions to
purchusc u ttlt¿l of 1,875.000 sh:¡rcs ol'¡he Cotnp¡¡ny'$ common rtock wí¡h an cxc¡çisc pricc cqual ¡o thc f¡ir
murkct v¡luc of thc sttrct ¡t thc d¡tc of grlnt and crcrcis¡hlc io four cqual annu¡rl instull¡ricnrs bcginning on thc
datc of grant ¡nd llrc ¡rccclcrrtkrn rif vq5¡i¡g of 383-ìl{ lurstrnrJing srock oprions granrctl undcrìhc Juìy 1996
agrcc¡ncnls. ln arJdition. thc ncw otr¡rktymcnt ¡gri:cnrcnts provitlc frr tux gror;s-up"- with rcspcct l(t any l¡r
nssssscd on thc rcstrictcd slock gr¡¡nts ¡nrJ ¡ccclcr:¡lion ol' v6¡i¡g of rsstristcd gock.

Cont¡rcn*rtion cxpcnsc ¡ltribursd lo thc cqJity graF, tlrc accclcri¡(¡on of vcstin-u of rcstrictcd stor;k uncl rhc
.chtcd ttr -Er(ìsr{'uP¡i rvill hc rccognizcd in tl¡c li¡st guartcr of l99ll:¡ntl corirpcns:uion cxpcnsc rchtcrJ to lhc ncg
rcslrictctj stæk gnrnts rntl rcl:¡rcrj t¡¡ß gross.ups rvill hc' ul¡io¡tir.cú to c.xpùnsc bcginning in ¡hc lirst guartcr of
l99E ovcr rhc ¡rcriod in whic.h thc rslric¡ions l:rpsc,'lbtut :rftcr-tur conrpcnsation 

'ixpcnsslo bc rccogniicd in thc
tirst quuncr of 199il rclarcd lo thùsc ircnrJ is cxpccrcr! tri hc approxiniurcly f30.{) nrillion.

l' 0k! ì t.t ! rl.r F í r ì i u ß

On lrl¿rcl¡ I, l99li. lhc Cunrpany ¡¡n¡¡ounccrt tl¡u $ign¡ng of lhrùÈ dÈl¡nirivc lgrcenlcnts ro 
""qrirc 

The
Colcnr¡¡n Cornpany. ¡llc'. signrlurc Br;¡n<ls USÂ. lnc. ¡rn<t Firs¡ Alc¡t, lns, Corrrplcrion of thc acquisirion. *ticfr
is c:tpcltcd in lhc scorl¡tl qu;trtcr of 1998. is conti¡¡ccnt on çu$tnmur). conditioni. inclu<Jing ,"gui"urry 

"ppr,r"rtr.:rnrl ucquísition lin;rncings' lln'l¡ ol'rhc :rrt¡uisitirtos will hc ¿ccountcrJ firr un¡Jc¡ thc purcìr:rsc nrctlxrd, rvhcrcbl
lltc ptrrchrrc pricc s'ill ht ¡¡lkr¡tcd to thu urrttcrlying uscts lcquircd nntJ li:¡hiliti'is ¡¡ssu¡t¡crJ hi¡srtt ufxrn lhc;r
csl inrrtr'rl lirir r.alucs.

'lÌc ar;quisitiorr t¡f'Tltc Colc¡rrr¡r Conr¡r:rny, Inc,. thc gkrhal tcadcr in outdoor rccrcut¡onul and h¡rntrvorc
prrxlucts is vrluci ut lppro-rirrurtcly.s:,0 h¡ilion. consisiin-,¡ of thc Courpany's cor¡ruron srock rr¡luc¡l sr
ufitìru¡¡nrrlclv Stlll n¡illion. cash of approxinrrtcl¡ 5260 nrillion anrl o**un,o¡J dcbt, Sl¡;rrchokJcrr of Thc
Colcnt¡n Conrplny. tnc' *'ill rcccivc Só.4{ in c¡sh ¡¡nrt ,56?7 shcrcs of thc Cornpuny's stock for csch sh¡¡rc of
Co¡cnìun stock.

- Îu,$cquisitiun of Signaturc B¡¡nrJs USÂ. tnc.. ¡hc Nonh Âilcric¡¡n lcr¡dur id coffccnrukc¡s ¡norlcrcrl undcr
thc lrlr' Coffccg hrund ¡nd ¡ lcurJcr io ct,osu.ucr hcrhh pnrducts ¡n¡¡rkctcrl unrlcr thc Hcalth o Mctc¡s br¡nd i¡t:¡luc'rj itt upproxitn:rtcly Slf0 ¡¡tillion, consistin-t of clsh of 58,15 pcr shlrc of Signorurc Brgnd co¡rnron stockund thc :rssurlption <lf crisring dcht.

. Tlrc acquisirion ,¡rf Fírst Âlcn. tnc.. rl¡c nr¡rldwirlc lcadcr in n::¡irjcntiul safcty cquipmcnt. inclurJing smolc
tlctù:lo¡s snd c¡rrhon rnt¡no¡itJc dcrcsl(¡rs is v¡lucd ¡¡ lp¡rorimatcly f l?5 m¡lli(}n. consisring of csh of f5,25 pcr
slurrc of Firs¡ Alcn cr¡nnrr¡n srock ¡nd thc lssunrpti<ln of crisring rJchr.

1'hc Cornp:rny pl:tns on tt'fin¡nc.ing all or suhstlotirllr ull r¡f ¡trc ¡JsunrcrJ dcbt of thr. agquircrJ companics
cnncurrcnl \r¡rlì thL. lrxnr-Jutiuns Closing¡.
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il

REPORT OF INDEPENDEM AUDITORS

Thc Board of Dirccto¡s ¡nd Stockholdcr

CLN Holdings lnc'

Wc havc audÍrcd rhc accontpunying consolid¡rcd b¡l¡nce shccu of CLN Holdin¿s lnc. ¡nd subsidiarics as of
Dcccmbcr 31, 1997 ¡nd 1996. and thc rcl¡tcd con¡olid¡tcd tûtcmcnts ofopcradont stockholdcr's dcficit, and

c¡sh fìows for c¡ch o[ thc thrcc ycars in thc pcriod cndcd Dcccmbcr 3 l. I 997. These fìnanci¡l slatcmchls rrc ¡hc

rcr-¡ronsibiliry'of rhc Company's mrnagcmcnl. Our ruponsibility is fo cxprcss an opinion on thcsc fin¡ncial
torcmcnts bascd on our audits.

Wi conductcrJ our audis in occord¡ncc with gcncr.rlly açcptcd auditing srandards, Thosc ¡!¡ndqrds rcquirc
rhat wc, plan and pcrfonn thc audit to obt¡in rcrrcn¡blc ¡ssunncc about whcthcr thc financial st¡tsmcnts orc frcc
of nratcrial misst¡tcmcn¡. An ou<tit inèludcs cxamining. on ¡ tcsl brsis, cvidcncc supponing thc rmounls âod

{isclosurcs in thc lìn¡ncial statcmcnts. An oudit ¡lso insludcs asscssing thc accouril¡ng principlcs uscd ond

sígnilicaot cjtim¡tcs mrdc by mrnúgcmcn¡, a5 wcll us cv¡lusling thc owr¡ll fÌnancial statcmcnt prqrcnt¡t¡on. Wc

hJievc ¡hat our audits provide'a rc¡¡son¡blc h¡sis for our opinioo. 
.

ln our opinion. tl¡c consolidutcrJ lin¡nsi¡l s¡¡rtcrrìcnl$ ¡cfcrrcd ¡o abovc prcscnt fairly, in rll m¡tcri¡l rcsFcclrr

rhc consolirlatcd finunci¡¡l position of CLN Hol<lings lns, ¡¡nd subsídiuric¡ at Dcccn¡bcr 31. 1997 rnd 199ó, ¡nd
tl¡c consolidatc<l ¡csulc of thcir opcntions und thç'ir c¡¡sh flows for s¿ch of ihc ¡hrcc ycars in thé pcrirxl cnrtcd

Dcccrnhcr l¡. 1997. in conformity rvirlr gcncrrliy ncccptcrt lccounting principlcr,

/J &ns¡ & Young LLP

\\ticlriti¡. Krns¿s

Fchrurry ¡8. 1998
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CLN HOLDINGS INc. AND SUBSID¡ARIES

¡^ôNCôl fñ¡.1!tl nÁ I À N.-F crrFDTc
(ln lhousends, c¡ccpt sharc dât¿)

A.srETs

Currcnt assc¡s:.
' Cash and çash cqu¡v¡lcnr,s

Shon tcrm invcstmcnls in cscrow.........
Acqirunts rcccivablc, lcss ¡llowrncc of $E.910 in 1997 ¡nd $il.512 in 1g96....
Notc¡ rcccivablc
Invcntorics
Dcfcncd trx aiscts
Prcþaid asscts and o¡hcr ..,

Totll currcnt asscls .. -.,....
Propcr(y, plont and cquipmcnr. nct . .. . , . .
Int:rngiblc *sscts. rcl¡cd ¡o busincsscs acquircrl. nct... . . . ,
Notc rcccivablc-affìliatc ......
Dcfcncd t¡x ùsscl\ ¡nd othc¡......

L¡,r¡¡tfrlrs ¡to Srocxt loLDr:ß's Dr:f tcfr
Currcnt liabilitics:

Curcnt ponion of i<rng.tcrnr debt.,:,.
Short-rcrnr bor¡orvings
Account$ putablc ...,..
Âccounrs payuhlc-lffiliatcs ......
Accrucd cxFcnscs

T)tu¡ currcnr li:¡hilirics
Long'tcrru rJcbt ..., -..,....,...,... J..
lnco¡trc lr¡cs plylhlr:-affiliatc..,..._........,,
Othc¡ li:¡bilirics

-. Nlinoríty inlcfÈri( .... .......,:....
Colr¡nrit¡rrcnts and contingcncics -.,,.,.,.,,..,..
S¡rxkhol<Jcr's dcfi cir:

Co¡¡rn¡on stock. plr v¡luc S1,00 ¡rcr slrlrc;
1,000 sh;rrcs issucrl and outsranrJing

C;rpitul dcficicncy . , .,.. ..,. ....,,..... , .:..,
Accunrulutcrj dcficit ....
Currcncy tr¡nsl¡rÌon adjusrrncnt
Ì"linir¡unt pcnsion liahiliry adjusrmcnt

Torul srrx.kl¡oldcr.s dcf icir

Dccmbcr Jl.
l9r7 ltgó

J t3,03r
6,33r

t54,279
L5,4n

236327
26.378
2t,437

481.2@
r 75,494
338,989

35,395
ó4.73t

s t.097.8ó9

s 3,026
64,?;07

9 t.846
2,825

e4.859

256,7()2
9E0,4.r7

13,3 I 7

60.606
4.1.3116

t 82.4 tE
it,szt

287502

-40.46ór4,e€
570,t52
r99,t82
349,?6 I

5.t.719
3¡1,:tJ I

s r.208J75

s t7,299

s 7J7
, 31.9.ì5

93.ó?8
, ¡lg

r t3.q0
246,638
999.79{
t8Jl8
7ó. r 7.ì
45.0SS

tt
(r3r.86{r) (t l?.9ól)
(t t4.740) (ó?,59{)

(9.287) 2.E5ó
(763) (13ó)

Q56.649) 077.9.16)

sr,097,1169 sr.208.275

Scc Notcs to Consolid¡tcd Fín¡nciat Starcmcnts
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I'
i CLN HOLDINGS INC. AND ST,8SIDTAR¡ES

CONSOLIDATED STATEMENTS OF OPERÂTIONS
(ln thousendr)

Yqr Endcd Dcmbri

Net rcvcnues. . .

Cost of salcs .., .

Cross profit , .. . .
Sclling. gcncrrl snd administr¡tivc cxpcnrqs . . . .. . ,

Asset impairment chargc

lnlcrcst cxpcnsc. nct........,..., ,i,.,. ¡.¡ r.rr.¡
Amoniz¡tíon of goodwill ¡nd dcfr:ncd chargcs.,, . . , , . .
Other cxpcnsc (ircomc). nct..,....-.,,,.
(Loss) clmings bcforc incomc t¡xcr, nr¡nor¡ty intcrcst and

cxtraordinary itcnr..,,...:,'..,,...
lncomc ¡ax (bcncfi¡) c¡f,cnsc...,
Minority íntcrçsl in crrnings of C:rntping Gri. .. , . . . . .

Minority intcrcst in (loss) c:rrningr uf Colcm¡n

(Lois) carnin¡s hcforc crtraordinor¡. itcnr. . , . .

Extraordinary loss on curl¡' cxtinguishrncnt of dcbt. nct of incomc tax
bcnclit of 59.391 in 1997, S83ó in 1996, ¡rnrl S50l in. 1995......,

Nct (loss) curnings

(6O,t29) (86,t t3) 29.t51
(24,tó2) '(23.?6ó) 

I ¡.?ot
t.386' t.872
(446) (1.262t ó.ggó

(36.907) (56,957) t0.?54

lw
sl,l54¿94

840J3t

I t 3.963

266,615

90,886
' t4,?04

L867

!rrg
$¡,220¿t6

928.497

29t,7t9
292,Otz

75.t20

r2JO4

fl,óo4)

tr9$

s933,5?4

649,427

284,147

r75.03ó

12,289

57.8¡0

9J5E

,283

05,23?) il,244) _ (?8?)

9 (5z.lle¡ s (58.zot) s 9.967

Sr.c Notci ro Consolid¡rcrl Fin¡nci¡t Surcmcn¡s

F.28

f

I4DFGÉìb{ STg¡,q_-E¡¡ CD¡.rtItrEÌ-TTIÈt_ EtüOr.ÐO
16dv-001556



CLN HOLDTNGS TNc. AND SUBSIDIARTES .

EONSOL¡DATED STATËMENTS OF STOCKHOLDER'S DEF¡CTT
(fn thous¡nds, exccpt sharc dete)

Conñqn Stük

Balancc at Dcccmbcr 31, 1994 .,....
Nct carníngs...'
Cunency lrans¡alíon odjustment .,,
Nct distribu¡ioirs

Bala¡rcc at Dcccmbcr 31, 1995 ..,...
Nc¡ loss...,...,
Cuncncy ¡ran¡lation atljustmcnt . ..
Minimum pcirsion liability

adjustmcnt, ncl of tux
Nct distríbutions

B¡l¡ncc ¡( Dcccnrhcr 31. 1996 ....,.
Nct loss ......
Currcncy rrôn$l:¡tion :lljuslnlcnt,..
Minimunr pcnsion liuhiliry

adjustnrcnt. ncl of ¡är
¡'ct distriburions

Bil¡ncc ¡r Dcccnrhcr I t. 1997 . . ... .

Aconrul¡tcd
Dcl'rclt

(3.300)

9,967

('.0;) re.#r
(r t3.6?4)

(58.20I )

!iunhcr
qf Sh¡rÉ

t,000

Anouñl

5t

Cepil¡¡
Ocficlcna'

(r r¿6ó9)

,(4,289)
(l 17.961)

(4.193)

(62,59.¡)
(53. I 46)

Cuncnc¡ Àllnirum
Tn6l¿llon P3ü¡oe
AdJu$nçnt låt¡lt.r

2,856

( r2.r43)

n0

(6r7)

353

2,503

.000

t.0ü) ,-:,

r.i17)

sil r4.740) !{!!q7) s 
'7ó3)

r,(xx)

tl36)

I

( r 1.897)

sil 3 r .860)

Scr'. Notr.s to Convrl'tJ¡tcd. lii nanci:rl Sr¡tcnrcnt¡-

F.29
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fll CLN HOLDINGS TNC. AND SUBSIDIARIES

-^-.-: -CÛNSOL¡ÐATED ST.A,TEMENTS OF CASH FLOWS
(In thorrsands)

CASH FLOìVS FROM OPER^TING ACTIVTTIES:
Nct (lors) carnings ....,.,.
Adjunmcns to rcconcilc ncr (loss) óarnings þ nct cash flow¡ from

opcraf¡ng acriv¡r¡csl
Dçrccluion ¡nd amoniz¿rion .
Non-cash tax sharing agrccrncnt (bcnelit) provision
Minority intcrcst in (loss) camings of Colcm¡n , .. .
Minority iotcrcs( in carnings ofCainping Gar ..,.....,...
Intcrut accrc¡ion
Non-c¿sh gaín on LYONs ."r";¡*:::
Non-c¡sh rcstructuring and othcr chargcs
Exraordinary loss on carly c¡l¡ngu¡shmcnt of dcbr
Changc in usscu ¡nd li¡hilirics:

lncrcasc in shod (cnn in\.c.ßtmcnts in csc¡ow ...
Dccrc¡sc (incrcasc) in rcccir.:¡blcs
Dccrc¡sc (incrcarc) iu invcn(orics ... ;.,... ... .
Incrcasc (dccrcasc) ¡n ¡¡ccourits pryablc . , . , .. . .

Othcr, nct

Nct c¡sh providcrl (uscrt) hy opcrating acrivitics. ., ,

CASH FLOWS FROM INVESTNG ÂfiVTTIES:
Capital cr¡rcndirurcs .,.,....,.. -.
Pu¡chascs of busincsscs, ncr of r¡sh acguircrJ ......
Dccrccsc (incrcasc) in norc rcsc.iyrhlc-¡¡llilintc.,. .
Proccqds froln s-slc of firctj ¡ssc¡i

Nct cash uscd by investing ¡ctivirics

CASH FLOWS FROM FINÂNCING ACTIVITIES:
Nct changc in short-tcrn¡ borrolings,...........,...,..,.
Nct paynrcnts of rcvolving crcrlir lgrccnrcnl þorrowings ,.,
Procccds from issuuncc ol' lon_[.lcrm rtchr,.. . .,.,. -, . ., ..
Rcpcymcnr of long-tcrm tlch...,....,,
Dcht issu¡ncc and rcfìntncin_u crists , ..
Purch¡scs of Conrpany c<lm¡non stock,
Procccds f¡om srock <lptions cxcrciscrt inclurJing t¡x bcncfits
Con¡¡ibu¡ions from paient

Nct c¡sl¡ (uscd) Frovidcd by finrncin_u activirics. . ... ,.
Effcct of.exchângc mtc changcs on c¡sh..

Yc¡r Endcd !¡.
lvn l$16 lr95

s(52,t46) S(s8"20t) s 9.967

4tJ43
c¿3,980)

(44ó)
IJE6

5158r

3E.r89
(4J76)

Q.2ozt
t.E72

36104
ce755)
,r8'269

2.090

t7,t25
24,6_10

(6,331)
3,952

35.250
J,226

cs.962)
r2 r.e73

69.82E

2EJ]J
7562
6;696

33¿E8

12.289

t.290

(37.833)
(49J96)

I t.825
06.ó9)

(626)

9.34 t

gß
(42,40?)
( r 2.308)
(5r97lt

52.7L:
(5.4?ó)

(26J73)
( t{.300)
t9,li¡4
5.73E

( r6.20t )

(4t,334) (29.05t)
(ró¡,875) 01.3E5)

(4,0.5Jt (6.7421
2.934 92E

godJ.ret .(68,252)

Nct (rtccrcasc) inc¡casc in cash and c¡sh cquivolcnts .......
C¡sh urJ cash cquivalcnrs er hcginning of rhc yclr. . .. . ... :
Cash and cash cquivalcnts ¡t cnd ol the ycor ....., .. . .. . . ,

37.07 r

(91.498)

470,007
(4s5J39)
(róJr6)

3J85
2U

(53.40ó)

(4.189)

(4.268)
t7,299

s 13,03r

(il.$3t
(2,7791

?3J,000
(6,?78)
(3.90?)
(2.329)

2,t92

+r
2t0.692

4J5?

5.234
r2,09¡

s 17¿99

J. r06
(6 r.289)
200,000
(74,7821
(3J69)
(4.08ó)

4,520
488

ó4,38q

ilJ3r)
3:146

,8Jt9
¡ t2,065

Scc Norcs ¡o Conroli¡J.¡tcd Fin¡nci¡l St¡tc¡ncnt¡

FÐ
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CLN HOLD¡NGS INc. AND SUBSIDIARIES

NOTES TO CONSOLIDATED F¡NÀNEIAL STATEME¡ÍTS
' (ln lhousands, execpt share date)

l. Significant Âccountíng Policics

P rinc i p lc t a! Co wolì dntiur:

Eock¿round:

CLl.l Holdings lnc. (formcrly known ss Colcm¡n Escrow Corp. ("CLN Holdings")), ir a holding company
formcd i¡ May '1997 i¡ conncclíon witlr thc offcring of Scnior Sccurcd Firg Prioriry Discannr NorciUue iæi

.(the "Old First Priority Noæs") and Scníor Securcd Sccord Priority Discount Notcs duc 20ol (t¡¡c .iOld 
Sccónd

Priority Notcs" and togcthcr with ¡hc Old First Prlority Norcs. ¡hc "Old Esc¡ow Noics") ro trot¿ .ll of ¡n
ouuunding shorcs ofcapilol slock ofColcman Holdings tnc. ("Colcrnan Holdings"). Colcm¡n Holdings nns a
holdiirg company formcd in rùly l99l in conncc¡íon wirh rhc offcring of Scnioi íccurø ó¡rcount Notc¡ duc
t99E (ú¡s "Holdings Notcs") o hold all of ¡hc ouß¡¡nd¡nt sha¡cs õf crpiral srock of Colcmai w"i¡¿".1J,
Corporatiorr ('?Colcman Worldwidc"), On July 15, 1997. Colcman.Holdings was mcrgcd.inro CLN Holdirigs.
Colcmu Worldwidc isa holding company formcd in March 1993 in connc¡úon wi¡h rhc off!¡ing of Liquid ì1]¡d
Option' flotcs duc ?013 (th€ "LYONs"-), Colcman Worldwí<Jc also holds 44.06?,520 sharc¡ of rhc conrmon
stock of Thc Colcntun Contpany,.lnc. ("Colcm¡n" or thc "Company") which rcprcscns apptoximarcl! $* of
tfic outstanding Colcm¡n common stock.¡s of Dcccmbcr Jl. lg)2. CLN HokJings ¡nd Colcm¡n lVorljwidc a¡c
holding companics rvith.no business o¡rcratíons of thcic own. tn conncclion'witl¡ an initi¡l public offcríng
("¡ PO" ), Colcm¡n was formöd in Dcscmbcr l99l to succccd to thc asscrs and liabilirics of thc oúrdoor producrl
busíncss of Ncw Colc¡rtc¡r HokJings lnc. ("Holdings") an indirect whollyowncrJ subsí<tiaiy of M¡lco Holdings
Inc' ("Mlfco"). HokJings (thcn named Thc Colcm¿n Company. tnc.) w¡s acquiæ<t in lggi by M¡¡cAndrcrrsã
Forbcs Holdíngs fnc. ('llrl¡cAndrcws Holdings". and togcthcr rvirlr Mrruo, "Mrc6n<trcws & Forùcs'.). ¡
corporation wholly owncd rhrough Mafco by Ronltd O. Pcrclnr¡n. Colcnun i.s ¡ ¡ubsirjiary of Cokn¡¡n
Wo¡klwidc Cor¡onttion u'hich is an indírcct uholly.owncd subsitlirry of Hoklings. tn l,{urch 1992, rhc Conrpanl
complctcd an IPO of its_(ommon $ock, . ..

Thc consolirJatcd linanci¡¡l sl¡[cntcnts inclutlc tlrc ¡cccrunts of CLN Holdings unrJ irs subsidiarics afrcr
climination of all rn¡tcrial intcrcompuny ¡cc(ìunts ¿nd rr¡nsnctions.

Cash ond Cosh Equituloilr:

All highly liquirJ invcstrncnts with : nrrturity of ¡hrcc monrhs or lcss ¡¡l rhc dutc of ¡rurchasc ¡rc considCrcd
ro hc cash cquivalcnts. Thc Cornpnny's cash cguii'alcnt-r consist prinrarily of invcsrnrcnts ln nroncy markct funds
and conlntcrcial ¡lrp*r. Tlrc Cornpnny's cnslt-cquívllcnts drc gcncrclly trcld unrii nraruriry ¡nrt s¡rc cüricd ¡r cost,
which upproxitnltcs fgir valuc.

Ittyeutorics:

tnvç¡¡e¡is¡ ¡¡c st¡¡tcd 3¡l thc Iowcrof,.ort o, markct, Cost isrtctc¡minc<t hy thc firscin, f¡rsl.out mcthod.

P rnpc, rt¡,, l, Iut t t u *l Etg ì ptvnt :

- 
Pro¡ærty, plunr 'and cquipmcnt is rc¡ordcd al cost sßd dcprcciatcd on u stroight.linc basis ovcr thc csrinrrtc<t

uscful livcs olsuch asscts as follow¡: l¡nd im¡rovcnrcnts..r rå z5 ycan: huitdinjs.ond bui¡ling improvcmcnu. Zto 45 yc¡ts; ud nlaclrincry'lnd cqui¡xncnt, 3 ro l5 ycrrs, Lcqschoid irpror.imcnts a¡c ¡rioniz.cd orcr rhcir
cst¡rnîtcd t¡scfut livcr or thc lcmls.orrlrc lô¡sc*. whicicrcr ls shoncr, Rcprirs and nruintcnlncc are chcrgcrt to
opcralions as incurrcd. ud signifrcllr.clrpndirurc* for ¡ddititns ¡nd i¡¡rf,roçcnrcnts urc cirpiuliæd. 

-.

F.3r
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¡l1il:i.¡r.
'!' ì CLN HOLÞINGS TNC. AND SUBSIDTARIES

6¡+FrtÉtffi ,^^-¡l---^J\
N(,f !À f t, Lt,Ns\,¡,|¡rll¡¡tl, ¡¡¡I¿a¡luru ù¡^¡Þlr¡&¡I ¡ù-\vÙ¡¡'¡¡¡sH,

(ln thousends, cxccPt shart dât¡)

l. Significant Accounting Policics{Continucd)

!nîangìblc Asscrr:

. lnungiblc asscts primarily rcprcscnt goodwill which is bcing amonizcd on a Jtralghþt¡nc basii ovø pcriods

not ¡n cxccss of 40 ycars. Thc carry¡Dg .mount of goodwill is ævicwed if f¡cu ¡nd circumstrnccr sugge¡¡ ¡l m¡y

bc ímp¡ircd. tf ¡his rcvicw indicltcs gocdwill will not bc rccovc¡ablc ovcr Ûrc re¡n¡inint amoñizât¡on Friod. at

dcrcrmincd bascd on lhc cst¡m¡rcd undircountcd c¡¡h flows ofùc cnlity acqu¡rcd, thc carryin! amounl.of¡hc

goodwill ís rcduccd to cs(inarcd feír value bascd on ma¡kcl vâluc or discountcd c¡sh flow¡. âs ¡ppropr¡âle.

. Àccumularcd amon¡z¡rion aggrcgotcd S¡lE;l4E and $39J20 ¡t Dc¡:cmbcr 3l' 1997 ond 1996. rcspcct¡vcly.

Rcvenuc Rcco¿nitíon:

'Thc Comprny rccogn¡z.cs rcvcnucs ¡t ¡hc linrc ¡¡llc passcr to lh€ customer. Nct rcvenuc¡ comprlsc grosr

¡cvcnùcs lcss provisioos for cs¡imatcd cuslomcf rclurns ¡nd allowancc$.

Rcscorch atd Dilclopncu

Rcsc¡rcl¡ lnd dcvclopmcnt cr¡rcnrJiturcs urc cx¡rcnscd ¡J ¡ncutrcd. Ths ontounts chargcd ¡gainst oPcrål¡ons

for rhc ycars cndcd Dcccnrbcr 31. 1997. 1996 anrl 1995 wcrc tl 1.871. Sl 1,082, md 56,548, rcsficc{¡vcly,

Advert í sil g an d t' ronot ion Etpc n sc:

Prxluction cosls of fu(urc nrçrli¡ urjvcnisi¡rg arc rtcfcrrcd unlil ¡hc sd\cnising trccuni, All otl¡cr advcnislng

antl prornotion çosl\ ¡trù cxpcnscrt rvh,:n inçurrcd, Tltc ¡¡nrounl\ churgcd agaínst opcrrlions for thc ycars cndcd

Dcccn¡bcr 3¡. lÐ7, 1996 und 1995 rscrc S51.408, S58,8!1, ¡nd 537,5{{, rcs¡cctivcly'

lusuranc¿ Progronts:

flr,: Cornprny oht¡¡ins i¡i¡l:,.,1c'c !-oscrugc frrr cltrstro¡hic cxp(xurc$ rs wcll rr tlrrsc rísks rcquircd to bc

insurcd hy law or conir¿et. lt is thc ¡olicy of thc Cornpany to rct¡io ¡ significant ponion of ccrlaín losscs rcl¡tcd

¡rintarily tt¡ u.orkc¡s' conrpcn$¡tion, cntploycc hc¡rlth hcncfìts, physicrl loss ud propcrty, and product lnd
vchiclc liahility. Prorisiohs for krsscs u.r¡*-ctr.d und!'r thc:tc prosr¡ilrìti ¡¡rc rcc()rtlc'd h:rscd upon lhc Co¡nPony'5

cstirnc(!'s oI thc aggrcgutc liuhilitl' lirr sli¡irts incurß-d.

I:orçi lin Ct rrcncJ' Trantl nt í nn :,

Âsscts untJ li¡¡l¡ilirics ol forcigr ¡rpcrutiorrs ìlrc,B!'ncr¿ll)'tr¿nslutcd into Unitcd Strtr:s rJr¡lli¡rs al thc r¿lcs of
crch:rngc in cflccr ar thc b¡låncc slrcct rl¡¡tr.. ln*rurc :¡nrJ cx¡cnss itcnrs lrc guncrrlly lr¡nslttcd ¡t lhc wc¡ghtcd

:rlcmgc cxchlngc rrtcs prcviriling rJuring clch ¡*-rirxl ¡rcscntctl. G¡ins anrJ lrxiscs rcsulting from forcign currcncy

tr¡lns¡ct¡onr ¡rc includctJ in tl¡c rcsults of o¡cnrtion-s, G¡ins ¡ntl losscs resulting fronr'lr¡nslation of fìnonci¡l
strtcnrcnts offorgign suhsirti:¡rics ¡nrl hrrnchcs oncrít¡nÈ in non-highly infhtion:rry,cconomics ¡æ rccordcd'as ¡
com¡oncnr of stoctholtlcr's cquity, Fnrcí-rrn suhsidi¡¡rics ¡nd hrunchcv ofrrráting in highly inflationlry cconomics

¡r.¡nsl¡tc nunmonc!¡ry osscts lnd lirhilitics ¡¡l hi¡toricul rutcs ¡nrj inclurlc trunsk¡tion adjuslmcnls in thc rcsuls of
opcñ¡tions,

l)crnwtit'c l:ìntnn'i,il luilrunuuts:

Thc Company uscs dùi¡val¡ec lin¡nùíul instrumcntJ lo rcducc ¡nt.rcrt ,ot" and forcign cxchangc cxposutÊs.
'l}c Courpsny nr¡intains a control snvironnrcnl wlrich inclurlc* ¡rlicics rnrl ¡nxcdurcs for ¡isk assc¡smcnt and

lor thc approvd, rcpon¡ng anrl nronitrrring of rlcrivutirc financial instrumcnt îcliy¡tics, The Company docs not

l¡okJ or íssuc dcrir¡tirc finuci¡¡l ¡rt.strunrcntt firr tnJing nurf,oscs,

F.32
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CLN HOLDINGS ¡NC, AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANC¡AL STATEMENIS-(Continucd)
(ln thousends, crccpt sharc dât¡)

l. Signiflcanl Accounling Policics-{Conlinucd)

Amounts to bc rcccivcd or poid undcr intcres¡ ¡atc swap and crp contrac$ dcsignarcd r5 hcdgcs âre
rccognizcd ovcr.thc lifc of thc conkac¡s as ¡djuÍtmcr¡E to in(crcst cipcnsc. Gain¡ and losscs on ¡crmln¡¡ion¡ of
in¡crcst r¡tc svðp Ðrd c¡P oonlç¡cfs designatcd es hcdgês ¡¡c dcfencd and amonizcd a¡.ldjust¡ncn¡s to iotcrcs¡
cxpcns€ ovcr'¡hc rcmeining lifc:of thc tcm¡n¡tcd conlracls. Unrc¡lizcd ¿ains and losscs on ourtânding ¡n¡ç¡cs¡
ratc contr¡rct! dcsignrtcd as hcdtcs arc not recognizcd

Forcign currcncy fors¡¡d contracts arc m¡¡kcd lo ma¡kct rnd goins ¡nd losscs on forcign currcnsy forward
contr:¡cts to hcdgc lirm forcign curcncy commilmcnß arc dcfc¡red and accouorcd for a! põrt of thc rcl¡tcd
forcign cuncncy t¡¡lns¿ctiotr Caíns ¡nd lossc¡ on all orhcr fo¡ward conrracc to hcdge rhlrtt-pany and
intcrcompany li¡¡slct¡onr arc rccordcd in opcrations as forcign cxchangc gaíns and losscs. Gains and losscs on
purchascd forcign cuncncy opt¡on centr¡cts a¡c dcfcrrcd ¡nd rccogniz*d rs adjusmcnls lo clst of s¡Ics upon thc
salc of ¡hc rcla(cd invcntory to lhc th¡rd-prrry customcrsj

Crcdt ßìtk*

Financi¡l instrun¡cnls which potcntially sùbjcct thc Company to conccntn¡t¡ons of crc4ir risk consist
primaril.v oftr¡dc rcccivahlcs und dcriv¡tire fin¡nci¡l ¡n¡lrümcng. C¡c<Jit riik on trarJc rcccivablcc is ntinimiz¡d
¡s a rcsult of thc largc ud divcrsificd naturc of ¡ltc Comprny's worldwídc cusromcr h¡¡c. Although thc Company
has onc significaDa customcr (Scc Noc l5), thcæ h¡r.c bcen no c¡cdit losscs rclatcd ro rh¡s ;ustomcr. W¡t-h
rcspcct lo is dcrivativc contt¡cls. lhc Compdny is also subjcet ro crcdit risk of non.¡ærformsncc by coun¡crptnics
and its m¡ximun¡ Polcnli¡l loss may cxcccd thc ¡mount rcçotnizcrt in thc finrncíal sotcmcnrs. Th" Company
controlr its cx¡r,surc lo crcdif risli tlrrough crcdit approlals, crcrJit limits and monitoríng ¡xocedurcs, Coll¡tcr¡l is
gcncrally nor rcguircd for tlrc Cornpany's fin¡nci¡l insrruntcntJ,

Fuit V¿luc of Fiutnciul Instntnrcnts:

Thc followíng lncrhods antl assutnptions wcrc uscd by CLN Holdings in csrimrting its f¡ir'v¡luc disclosures
for lìnrncirl instru¡ncnts:

Cuslt utd curh cqülulc,ilÍ.' Ttrc canying amounr rcponciC in rh: b¡trncc *t¡."r'fiåsn ¡nd crsh
cquivalcnts approrirnatcs its f¡rír v¡lus,

. .Luug..ttnil Íhort-tcrn dcht: Ilv carrying lmounrs gf CLN Holdings. honorvings un<tcr its forcign
hank lincs ol cicdil. rcvolving crcdit agrccmcntand othcr vari¡blc ratc dcht-approxím¡(c-thcir f¡ir v¡luc. Túc' fair valuc of thc Company's scníor notcs issucs (scc Norc 9) arc csrirnarcå using discounrc<l cash flow
anclysis h.rsc<J on rlrc Cornpony's csr¡mâtid curçñt boÍowidg ratc for siuilir ty¡rcs of b.onowing
¡rr¿ngc¡ncnl5. Thc f¡ir vuluc of thc publicly rmdcd LYON¡ dcbr un<J &crorv Norcs ls b¡sc<l on quórc¿
rnrrkct priccs.

l:orcìgn currenc¡- e'rchangc ctn!ructt: Thc f¡ir valucs of CLN Holdings' firreign surrc¡cy conúac6
arc cslimatcd b¡scd on quotcd nrarkct priccs ofcomparablc contracu. udjusrcã rnrougi intcrpolaìion wherc
ncccssary for nrururity diffc¡cnccs.

Thc ca¡rying ôm(runLs ¿nd f¡ir v¡lucs ol'CLN Holdings' fin¡nci¡l ¡nslrumcnc arc as follows:

_ Drccnhtr ¡t, l?97 .
Crrryin¡

^Bount 
l'rl¡ V¡lw

of Aqcø of 
^sculu¡r'¡l¡ry) (ll¡biny)

¡ r3.03r ¡ t3.031
(64.207) (61107)

(981.173) (e29.157)

t28 ¡28

rt. t9r6

Cash and cash cauivalcns . , , . .. .

Crrryla¡

^nflâl 
f¡lr f¡h¡c

cl 
^st/ 

of Âsct/
(llfhllltrl (l.i¡blllll)

5 17.299 $ t7.299
G3.935) Gr.935)

(999,947) (97!.8!t)
9{0 t.629

Shon.tcmr dcbt
Long-rcnn dcbr cxclu<ling capiul lcarcs , . ..
Forcign currcncy.crchrngc conltrcls

F.31
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! CLN HOLDINGS INC. AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANCTAL STATEMENTS{Continued)
(fn thousends, crccpt sh¡rc d¡t¡)

l. Significant Accounting Policics{Continucd)

S tock- Eased Cot upcnsat ion:

Sl¡¡cmcnt of Fin¡¡ci¿l 
-Accounting 

St¡nd¡¡ds ("SFAS"I-No. t23, "Accounring for Stoclr-Bascd
Compcnsation." cncorrr¡tcs. bul doc¡ not rcquirc companics tã-¡e¿o¡d compq¡s¡¡ion cós¡ for ¡toèk.bascd
cmptoycc cofnpcnsarioo plans at fair r"¿luc. Thc Company has choæn to ,."*ni fo. ¡ock-bqcd 

"orp""r.rìiiplans using.rhc inrrinsic voluc mcrhod prcscribcd in Accounring hinciplcs Bo¡rd (..ApB..) op¡n¡o; No. t.
"Accounting for Stock lssucd lo Employccs." and rclatcd ¡ntcrpnlar¡ons. Accordingty. compc¡r¡¡¡on cog for

' stock o6íons is mc¡¡surcd ¡¡ the crccss, if ¡ny, of thc quotcd markcr pricé of Colcn¡n's sroc( a¡ üc datc of thcgrônt ovcr thc ¡mount an cmploycc must pay to ocquirc thc stock

Rcclassì!îcarions:

Ccnain prior vcar rnrounls in ihc financial statcmcnts h¡vc bccn ¡cct¡ssifìcd to confornr ro rhc cur¡cnt ycar
prcscni:rtion.

Usc o! Estinatc::

Thc prcparrtion of fin;¡nciol statcnrcnts in conformity witll gcncratly accepted accounring ¡nincíplcs rcquírcs
mana8cn¡cnt ¡o nlalic csli¡nalcs and alsumptions lh¡¡ offcc¡ lhc ¡mounts rcponcd ín rhc fio¡nciul st¡rcmcnú sn,l
accomprnyin,c notcs, ,\clu¡¡l 

.rÈsuhs 
could diffcr mctcrislly from ¡hosc cs(imâtcs.

. Rcccntlv l:rsucd ¿l,ccountitt.t! Stondorit;

In Junc 1997' thr: Finrncirl Accounting St¡n<t¡¡<Js Board (rhc "FASB") irsuc<l SFAS No. ljO..Rcponi,¡g
Cornprchcnsivc lnct¡nre". Sf:^S Nb. l30 c$tablishcs sr¡nd¡rds for rc¡roning an<l display.of comprchcnsivl
incon¡c ¡nd irs çonrponcn.s in rrrc fiunciur srorcmcnß: ires No,-¡ 30 is rn".t;"" for fiss¡r ícoç b.siining ofrcrDcccn¡hcr 15. 1997. Rcclutsificr¡lion of fìn¡nsi¡l st¡rcmcnts for carlicr pcríals ¡roviicrl for, comp'arative
nurPoscrs is rcquircd- t

tn Junc 199?. tlrc F¿\SB issucd SFÂS No. l3l. "Disclosurcs ahour Scgmcnts ofrn Enrcrprisc an¿ Rcl¡rcdlnform¡tion". SF¿\S No. lll estcblislrr:s slðndrrds for tÌrc way public busìness 
"n*tpr;r"i 

,ipon ilf";;.;
¡¡h(lut opcBr¡ng scËß¡cnls iu annu:¡l fin¡nci¡l st¡tcmcnts rnd Ícquírcs rhosc cntcrpr¡scs rcþn 

"crccrc.t 
ínform¡tíon

ubour o¡rcrltíng scgrllcnts in intcri¡n fìnunciul rcports, lt ¡lso cst¡blishc¡ sr¡ndards for iclurc¡J rJisclqsurcs abbur
pnxJucts, and scrvíccs, gcognrphic urcrs. ¡nd nr:rjor custorncr. sFAS No. t 3 t is cffcctivc for fin¡ncisl strtcmcnts
lirr- fisc:rl yclrs hcginning ¡ftcr Dcccntbcr I 5, I 997. Fin¡nci¡l statcnrcnt dixlosu¡cs for prior pcriods arc rcquircdto hc rcst¡¡icrl. ' --- : -

- 
ln.Fchruary 1998. lhc F¿\SB issucd SFAS No. t33,."Employcrs'Disclosurcs ¡boûr pcnsions and g¡hcr

Puslrctircn¡cnl Bcncfitr"' sF.\s No. l12 rctiscs cmploycrs' discloiu¡cs about pcnsíon aJ othcr postrctircmcnt
i^unclits ¡o lllc crlcol pracriciblc. lt also rcg¡lircs addirio¡al informotion on chanics in rhr: bcncfit obtigations andfrir vrluc of plun asscts ltid cl¡nlinatcs ccnain orhcr disclcurcs. SFAS No. 132 is clfccrivc for financi¡l
st¡¡¡cn¡cnts for fiscal ¡:c:rrs hcginning ¡frcr Dcccmbcr lj. ¡992. Financiol sl¡tcmcnt disclosurcs for prior pcriods
orc rcquircJ to hc rcst¿tcd,

, . CLN HoftJing,s hus nor ¡ct dcrcmlincrj rhc impoct of ado¡ion of rhssc st¡nd¡rds; howcvçr, thc ôdoplioß ofthcsc st¡ndatds will h¡vc no inrpaci on CLN Holjings' consolid¿rcd rcsulrs of opcraiions. fin¡ncial position or .

c¡¡sl¡ flows,

2, Âcquisitions ¡nd Divestilurc¡

on Novcmbcr 2. t994, thc Comprny purchasc<! substanriully rll rhc osscts ol'E¡stn¡¡k. tnc. and all t¡c cupitllstock of lrl'c, lndustrir.'s. tnc. (coltcctivciy. "Easrpak'i). a tc.aaing dcsigncr. rili;;;;;;^d rlisrriburor of

' F.3J
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CLN HOLDINCS TNC AND SUBSIDI.ARIES

NOTES TO CONSOLIDATED FINANCIAL STATEMENTS{Contlnucd)
(In tl¡ous¡nds, cxctPt sh¡rÉ det¿)

2. Acqubltlons and D¡vcslitur€s-(Continucd¡

bnndcd daypack. spons bags and rclatcd produas. Thc Company also cntcrcd ¡Dto ãn âEreÆmcnt with üc
prcdecessor owncr of Eas¡pak to ¡nake ¡ddifional paymcnts bsscd upon lhc achicvcmcnt of ccnain ¡nnull s¡lc¡
lcvcls of Easrpak producrs tnd ottrr products substrntially similv ¡o thc Eastpak groducs during thc ycars cndcd

Dccc¡nbcr 3 l, 1995, t 99ó, and ¡997. A to¡el ol f2J,00O was car¡cd by thc prcdccessor owncr o[ Eastp¡k undcr

rh¿ tcrms of this agrccmcnt. Th¡s amount h¡s bccn rccordcd rs additional goodwitl

During 1995, rhc Company purchascd ¡lt of the outst-¡nding slrarcs of capitll stock of Sicr¡a Corponrion of
Fort Smirh. tnc,, ¡ m¡nufacturcr of ponoblc outdoor ûnd rccrcätional folding furnhúre and ¡cîcssor¡cs. ánd

subsrantially all of thc assct¡ of /\ctivc Tcchnologics. tnc, ("r\Tl"). ¡ manuficturcr of tcchnologicolly ¡dr¡nccd
lighrwcighi gcncr¿tors and battcry ihrrging cquipmcnt. Thc sggrcgrtc purchase Fricc for thcsc acquisitionl was

519,5t6 including fccs ond cx¡Énscs. Thesc ocquisitiont wçrc åccoonlcd for using thc purchasc mcthod of
account¡ng, Thc purchasc ¡rricc and c¡flenscs ¡ssociaicd.with thcsc acquiskíon¡ cxcccdcd thc fair vrluê of tæt

assers acquircd. by Sl 1.186 ¡n<J thc crccss hus bccn össigncd to goodwill and is hcing amonizcd ovcr ?0 to
30 ycars oo fhcsrr¡ighþlinç nrcthod. ln conncction with thc ATI purclrasc. the Conpany nny also hc rcquircd lo
.makc paymcnls to thc prcdcccssor owncr r¡fÁTl of up to $lE.?50 bcscd on thc Cotnpany's salcs of ATI rcl¡tcd
pro<tucts and toyakics rrrcivcrJ hy thc Conrprny fir liccnsing arrangcnìcnts rclutcrl to ATI pltcnr. As of
Dcccmbc¡ 3l; 19J7, thc umounL{ rctorrtcd. n* lrjditionrl goodwill, undc¡ thc tcrms of ¡hís rgrccmcnl hrvc bccn

imm¡tcri¡I. Thc ¡csults of rncntions of thex cortrpltrnics on a pro form¡ b¡sís ¡s if thcir acquisítions h¡'d occuncd

ar rhc bcgínning of 1995 inrJivirJually and in lhi agtrcgatc *crc ¡iot significont ro CLN Holdings.

On Jrnuory 2, 1996, thc.Conrpany purchs-scd sutxtantially'all thc ¡sscli an¡J assunrcd ccnnin líabili¡ics of
Scatt Corporation ("Scru"). a lò;uJing dcsigncr. ¡¡t¡nuf¡rcturcr an<J tlistrihutor of safcty ond sccurity rclatcd
clcctronic products for rcsidcnti:¡l ¡nd gomnrcrsiul rpplications. The Sca¡t lcguisition. which was ¡ccoun¡cd for
undcr thc purch:rsc ¡¡rcthql, tryrs ctrnplctctl frrr:rpprorintatcly S65,30O including fecri an<l cxpcnscs,.Thc rcsults-,

ol opc¡ations of Sc¡¡tt huvc bccn includcd in thc consolidatcrl fin¡nci¡l st¡tcmcnlr fro¡n thc <t¡tc of qcqui5iiion. ln . .

conncction with rhc purchax pricc allrxj$tion of ¡hc Sclt¡ ocquisition, thc Com¡any rcconJcd goodwill of
approxinratcly 53S,tì00. Tlrc.Crnnprny is anurrtirjng this snrount ovcr 40 yern on rhc irnrlght-tinc mclhod.

On Fcbruary 18. l99ll. thc Conrprny announccd ¡n rgrcrmcnt *us si¡ncd for ¡hu s¡lc of ir¡tcnran Srfcty &
Sccurity Products, lnc., thc succcssor lo Scltr. t(¡ Runco lncor¡oratcrJ. ¡ U,S. suhsidiary of Siehc plc, r Unítcd
Kingdom divcrsilicd cnginccring group. Thc sulc pricc is appro.rimrtcly SlO5.OO0 and is suhjcct tä arJjustmcnt

u¡nn closing *hich is cx¡rcutcrl to occur h¡: thc cn<l ol lrl:ych 1998. Nct ossc* of Culcnr¡¡n Sil'cty & Sccurity lt
Dcccmbcr ll, 199? u'crc approrinr¡rtcly S?3,(XD.

On Fchrua4' 28, 1996. tlrc Contpuny ¡rurchuctl rpprorimctcly ?07o of thc outsunding shrrcs of Applicltion
dcs Ga¿ S.A. ("ADG" or "Canr¡ing G¡2"). a lcading manufactùrcr and distributor of camping applilnccs in
Europc. Thc Company complctcrJ llr nccc:rs¡ry srcps ¡ô ¡cquirc thc rcmaining 30% of rhc outs¡and¡ng shrrcr
during thc sccond qulncr of 199ó. Tlr co$t ofucAuiring all ¡hc sharcs ofADG w¡¡s lpproximutcly S100,000
including fces and cx¡ænscs.

Thc acquisition of C;lnpíng O¡¡¿ w¡n ¡,icrìuntcd for undcr thc purchasc nrctlrtxt, ln conncction wilh thc final
alloc¡tion of purchlsc priic tci thc luir v¡lucs of ¡¡,sscts rcquircd rnd li¡hilirirs a*surncd. ¡hc Grm¡¡ny rccordcd
goorlwill of rpproximrtcly 578.900. which is hcing rmortizcd qvcr 40 ycrrs on ihc srrriglrr.linc rncrhod. Al
rcquisition, thc Compcny rcco-tnizcrl liuhilitics in thc ¡nrount of S?t,898 rl1rcscnt¡ng scvcr.ncc lnd othcr 1

¡crmination bcncfits [o¡ ccrt¡in prodúction ¡nd ¡d¡ninist¡rtivc cmployccs of Canrping G¡r- As ol Dcccmbcr 31,
1997, thc Com¡ony hrrJ plíd tcrntin¡tion costs of a¡¡roxinrrlcly SllJ5O and ¡nt¡c¡p¡tcs lll rcmrinlng
tcrmination cosrs will bc paid during 1998..

Thc Comprny hrs includc<t lhc rcsults of opcrrtions of Camping Goz ín thc consolid¡tcrt fin¡nclal
st¡rlcmcnls from l.l¡¡sh I, 1996, thc dutc on rvhich thc Comprny ohtcincd conuol of Camping Caz. and h¡s
rccognizcd minority intcrcsi rclatc¡J to thc rcnr:rining shrrcs iorthc pcriod Mrrch l. 199ó through Junc 30, 1996,

F.35
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i'i CLN HOLDINGS INC. AND SUBSIDTARIES

NOTE.S TO CONSOLIDATED FTNANC¡AL STATEMENIS-{Conlinucd)
(ln thousands, crctpt slrert datz)

2. Acqulsitüons and Divcstituirs{Cootlnucd)

Thc following summarizcd, unaudircdr¡ro forma resula of opcntions of CLN Holdings for thc ycrrs cndcd
Dcccmbcr 31. 1996 and 1995 arsumc thc acluisition ofScau rnd rlæ acquisition ofall thc.ouç¡¿nding rhræs of
Clmping O¡¿ occurrcd as of lhc bcginnlng of thc rc¡pcctivc pcriods. Thc pro Íormr. rcsulls includc ccrr¡in
adjurlmcns. primarily rcfìccting insrc¡¡cd ¡moniz¡¡ioo gnd inte¡pst cxpcasc rnd ¡ lowcr incomc tåx prov¡s¡on,
and are not ncccssarily indic¡tivc of what ¡hc rcsulu olopcratioa¡ would havc bccn had thc Searr andCem¡úng
Gaz acquisitions occurrcd !t thc bçginning of thc rerpcctiw pcriods. Morcowr. thc pro form¡ inform¡rion ii noi
intcndcd to bc indicativc of futu¡c rcsults of opcntions.

l'ar E¡¡trd
Dcmhcr Jl.

¡
Nct rcvcnucs ,.,..
(Loss) carnings bcforc cxtraordi¡ary ilcnr ..,.,
Nct (loss) camings......,.

¡t9ó

s r .246,370

(57,091)

(58J35)

tvn

s l. r 93¿95

9,996

9,209

J, Rclructuring and Othcr Chargc:

During 1997, thc Compony rccordcd rcstructuring chargcs of S32,79.t and ccnain othcr chargc.s of 53.628.
collcctivcly. (rhc ".l99? Rcstructuring Chargcs") ¡nd rclarcd ux bcncfìrs ofSl3.9l8. Thc Companj,iclìccrcd
Sl9'493 of rhe 1997 Rcstructuring Chrrgcs in cost ofs¡lcs ¡tq-rcflccrcd Sló.926 in scllíng, gencnl and
a<I¡ninisrrarivc ("sc&.n") cxpónr*..Th. i997 Rcsr¡ucrur¡nt ;h-rrd * s¡C,¿ rc ;;til ór (i)s ¡5,?¡j ro 

"*hv¡rious iow margin producs. including Frcssure w¡shc¡s. (¡i) 5 I 4.943 ¡o closc and rc¡ocotc cerrrin adminisu¡tivc
and salcs ofliccs. ¡¡rd (iiÍ) S5.?4¡ (o closc scvcr¡l manufacturing f¡cilitics. Most of rhcsc rc¡ivitic¡ wcrc
subst:ntially complctc as of Dcccmbcr 31, 199?. onrJ ¡cmrining act¡ons ¡rc cxflcqtcd r<l bc com¡lctcrJ in 1998,

During 1996. thc Com¡rny lccordcd rcs¡ruç¡u¡ing chargcs of 5ó,6,303 ¡nd ccnoin ¡rhcr chrrgcs of 5?.998
(collcctivcly. ¡hc " 1996 Rcsrructuring Çhargcs") and rctorcd nct tå¡ hcncfi(s of S! 1.68{. Thc Couriany rcllccrcrt
5'¡4,005 of ¡hc 199ó Rcstructuring Chargcr in coct of s¡lcs ¡nd 530.195 in SG&A. Thc prc-tai restrucruring
chugcs of 5ó62. Q2 consisrcd of (i) 529.0ó? lo ¡ntcgr¡tc Camping Ga¡. ¡nd Colcm¡n operar¡on; inro u globj
rccrclrion producrs busincss, (¡¡) Slg.Om ¡o c¡i¡ rhc low c¡¿ ¿¡.a,r¡¿ prcssrirc washcr busincss, (¡¡¡) Sl4.i3j ro
cxit r ponion.of rhe Company's baucry ¡rowcrcd lighr busincss ¡nd (iv) fa.O00 ro sc¡rlc ccrt¡ín tiiigrrion with
rcsficct ¡o thc tóttcry:powcrcd light business. Thc chargcs to intcgrarc rhc Camping C¡z and Colcmariopcrationr
rcllcct primarily lhc co¡l to disposc ofduplicatc manuf*ruring. di¡triburion ¡nd adminis¡r¡rivc ficilitics,and ¡hc
rcl¡tcd scvcr¡ncc coss, which aclions wcrc substantially complcrcd in t99? ¡nd arc cr¡rctcd to bc fully
complcæd in 1998. Thc low cnd prcssurc tr¡hcr ani blrrø7 po*crcd lighr busincsscs werc critc{ by
discontinuing ¡he manuf¡cluring and dístributiön of rhcsc producrs ¡n tSSZ. Thclhcr nrc-r.x chcrgcs of J7.99-g
rclrtcd primarily lo cclô¡n sssçt wrhc.offs. Thcse chwgcr wcrc incur¡cd in ihc Comp;iny's nor¡i¡l coursc of
busincss. elthough lhc amounts involvcd wcrc highcr than similar chrrgcs thc Company úed rccordcd in prior
ycars' Tìrc ¡rovision for incomc l¡¡cs ¡nctudcd $2l,6Ea of tax bcncfits rcsuhint from-thcse rcsrructurinj rnd
othcr chrrgcs, nct of ¿n incrc¿sc in thc valu¡tlon rcscrvc rclatcd lo ccnain forcigir dcfcncd t¡r rrscts and othcr
forcign tax charges rooling S5,595.

.F.36
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CLN HOLDTNGS INc. AND SUBSIDIARIES

NOTES TO CONSOLIDATED !Û{ANC¡AL STATEMENTS{Continucd)
. (tn lhousands, cxcePl sherc dete)

3. Rcstn¡cturing and Othcr Chargcs-{Continucd)

thc componcnrs of ¡hc combincd t99? Rcsr¡rrcturing Chargcs end 1996'Rcsuucruring Chrrgcs and an

analysis of thc amounts chargcd against thc ¡escwc û¡r ou(l¡ncd in thc following tablc:

!

!

I
¡

Imprirmcnt of lixed
asscls.....,....,

lnvcnfory and othcr
. assct ímPa¡rmcnls
Tcrmination costs ..
ldlc facilítÍcs,

rcloc¡tion ¡nd
ottrcr cxiç costs , ,

¡9tó
Origiu!
Rgr!

st0,0¡2

'38,257

¿01 E

-!rtJ¡116-

s 8J23,

t2382
385

Rscro

t 6,449

to.9ór
't2.t4ó

llhnaa ¡t
tat¡¡l

.Ch¡¡t6 Dud¡t
Yl¡r E¡dcd

t7!Ju16

s (r.789)

(25,s75)
( r ,633)

lvn
l¡h¡æ ¡l Add¡dcnd

Cbr¡cr Dudn3
Yar E¡d¡¡l '

t?ßtry_.

s(6,530) J E,t42

(r4,96ó)
(9.729)

8J77
2,E02

23,913 12,429' r r,484

14.399 IglJSg) l¡3.4?3

(9,ó56) 8.69r

sús . !?s9.!3

6.8ó3

t36.4 I 9

Th!. tcnuinuaion costs rccognizcd in 199ó rclatcd to approximltcly 2fi1 cntployccs and thc 199? ¡c¡min¡tion
cosu rel¿tcd to approx inrutcly 525 crnployccs. As of Dccc¡irbcr 31. 19J7. S I I J62 of tcrmination costs wcrc paid
on bch¡¡lf of thc approximltcly ?0O cmployccs u'ho wcrc tcrmin¡¡tcd as of thst drtc,

During 1995. thc Company rccognizrd rn assct ¡Íipairmcnt chargc of 512.2E9 rclatcd to is Brnzillan
oflc(¡tíons, Tbc Br:rziliun ofìcrotions had not pcrformcd to the Company's cxpcctat¡ons sincc.acguisition of this
busincss in April of 199{, ¡ni in thc founh quancr of t995. the.Company ióiriltcrJ actions ro rcducc ¡hc operal¡ng
losscs in Brazil. Thcsc uctions includcd rcplacing mrn¡gcnrsnt. incrcasing priccs, downsizing rhe msnufsclur¡ng
opccrtionJ and rcducing SG&A rnd othcr cxpenscs. Bcc¡usc of ¡lrcsc aqions, lhc Compsny pefctrmed an
inrprirntcnt rcricw' and consludcd rccognition of ¿n ¡ssct impoirmcnt charge was rpproprirtc. Thc b¡sis of the
f¡ír v¡lucs uscd in lhc computation of thc clrargc u.crc lppraisals for pro¡rcrty lnrJ cqui¡rmcnt ¡nd cstimatcd
discountcd c¡sh flrts ftr goodrvill. Tltc ch:rrgc h¡s bccn inöludcd in thc st¡tcnrcnt of opcntions undcr thc
crption "Assct lnrpuinncnt Charpc".

4. lnìcntor¡cs

lnr,cntorics consistc<J of rlrc folklu,ing:
Dccn¡hcr !1.

Rcrç nl¡rcri¡¡l und supplics ,

lt97

s 59,406
7.8 tJ

, rqe.r0E

s236.327

tt96

s 82.399
r2,87E

t92,225

s287.502

\\'ork.in.nroccss..,.,..
Finíshc<l gorxls
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CLN HOT,DINGS INC AND SUBSIDIARTES

NOTES TO CONSOLIDATED HN¡{NCIAL ST^TEMENTS-{C-ont¡¡¡ucd}
(Ín ihousnds, txccpi sbert rieie)

5. Propcrty, Ptant and Equlpmqrlr Ncl

Propcny, plant and c4u¡pmênl na consisæd of rhc following:
þnd and land impmvcmcnts............
Euildings and building improvcmcnls ....

Corn¡rcnsation and rcl¡tcd hcncfirs
O¡hcr........,.,

?. Othcr Liabilitícs

Othcr liabilirìcs consisrcrJ of rhc follo*.ing:

Pcnsion¡ lnd othcr poslrctircmcnt bcncfits ....,.,.....,
Othcr.,.........

Dtccmbcr ll,
lrv, t 16

Machíncry end fiuipmcnt ....
Construction.in.prog¡css . . . . , , , , ., .

. _ - , Dcprccirion crpcnsc w¡u 526,95ó. s15,270. ¡nd s t 9. 142 for rhc ycan cndcd Þcccmbcr I I , 1997, ls)6 and
1995. rcspcctivcly.

6. Accru¿d Expcnscs

Accrucd crpcnscs consi.sted of thc following:
DÈcñh.r J

¡ 7,700
79.t0¡

r92.650
¡0.q2É

289,527

0 t4,033)

I_êl!J

s E:nz
7E.760

t9{.7 t4
r55!e

297,765
(98.583)

s r 99.t 82

1997

5 20..11r.5

74.471

s 94.858

lV)(t

s 39.-13t

83,7G'

s r ¡3.040 '

.rt,
1997

s 49.t2t
I t.485

s ó0.606

l99tt

s 52,239
2t.914

s ?ó.r73

E, Short-Tcrm llorrou.i¡g5

Thc Company maintaincd ¡hort¡crn¡ b¡nk tincs ofcrcdir ¡t Dccembcr 31, l9g? unrj t996 rggrc¡aring
approximrtcly Sl¡5J49. ¡nd S.ll9.l0l. r€sfrcd¡vcly. of which approximarcly fó4J07 snd S3l,9l5 r¡ærc
urtstanding ¡t Dcccmbcr jl. tó97 ¡nd 199ò. r*pcctivcly. Thc wcìghred 

""åg. inr"r.ri rarc on ¡mounl,
borrowcd undcr ¡hcsc strort-¡crm tincs wss a¡rproiimatcly ?.71o ¡r¡,d1,4?o ¡t Dc-ccmbcr ll. lggz ¡xl 1996,
rerpcctivcly,'

--,,Outsrrn{ing lcltcrs of crcdir aggrcgltcd 
"pprorhrrcly 

537.208 ¡nd 532,892 ar Dcccnrbcr ll. 1997 and
1996' rcs¡rcctívclY 

F.3g
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CLN HOLD¡NGS INc. AND SUESIDIARIES

NOTES TO CONSOL¡DATED F¡NANCIAL STATEMENTS-{Con tlnucd)

(ln thousendsr G.xcGPt sh.rt d¡¡¡)

9. Long.Tcrm Dcbt

Long-crm dcbt consisæd of thc following:

tl.

?J6% Scnior Notds duc 2007 (e) . ;. ..., ..
7.109b &öior Notcs duc 200ó (b).......
7.2596 Scnio¡ Notes duc 2008 (c)

Rcvolving crcd¡l ficil¡ty' (d)

Tcrm loan (d)..,,.....-......,..
Scnior Sccurcd Discoun¡ Erchanç Notcs duc 2001 (c) ....
Liquid Yicld Option(fM)Noæs duc 2013 (0..............
Scrics B Scnior Sccurcd Discounl Notcs duc t998 G) ..,..
Othcr. ....

Lcss currcnl nortion ....

tn!
t200,000

85,000
75.m0
52,tn
ó4,894

503.t7 I

2.503

n8
,83.4?3

3.026

5980,44?

l'|16

$ 200,m0
85,000
75.000

t46,350
71,418

¡74,594
2423J4

3,785

|,000.54 r

747

s 999.791

(a) On August 8. 1995, thc Company complctcd l privatc placcmcnt ircuancc and solc of J200.000 ¡ggrcgôtc
principal amount of 7.2ó7o Scnior Notcs duc 20O7 (thc "2007 Notcs"). ¡nlcrcst on thc 20O7 Notcs is payablc

scmiannually. and the principal is payablc ln ¡nn,r¡l in¡tallmcnts of $40,00O cach commcocing August 8.

2001. wirh ¡ fín¡¡l instrllmcnt payrhent of540,0@ duc on August 8.2007. lf thc¡c is a dcf¡ult. thc intcrcst r¡rc
will hc thc grcrtcr of (i'r9.26% or (ü12.0?o ¡þqvc thc primc intcrcsl rate.

Thc 2007 Notcs arc unsccurcd and arc subjcct to voríous rcstrict¡vc covcn¡nls including. without limiution.
rcquircnicnts for thc m¡¡intcnancc of spccifictl lin¡ncial mt¡os and lcvcls of consolidatcd nct wonh ând cèrtain .

orhcr provisions lirnirin¡ thc incurrcncc r¡f a<J<titi<¡n¡l dcbt ¡nd satc ¡nd tccscbach tr¿ns¡ctions undùr ¡lrc tcmrs 
-

of rhc norc purchrsc ¡Èrccnìcn(,

(b) On Junc 13, 1996. thc Conrpany complctcd û privatc placcmcnt issu"ncc and salc of 585.OOO lggrcg¡rc
principal¡mounto[?.10*,ScniorNotcsduc20Oó(rhc"2006Notcs").tntcrcstonthc200óNotciispayablc'
scnricnnually. :rnrJ thc principal is payahlc in ¡nnu¡l insl¡llmcns of Sl2.l4l ê¡ch conlmcncing, ,u4c ll,
2000. with ¡ lin¡¡l inst:¡lln¡cnt p¡ynrcnt of S 12.143 duc on Junc 13. 2006; If thcrc is a dcluulL rhc ¡ntcrcsr ratc
rvill bc tlrc grcrtcr of (i) 9,10% or (ii) 2.0qln ¡hovc ¡hc ¡nimc intcrcst ratc.

Tlrc 200ó Notcs arc unsccurcd..anrJ arc subjcct to v¡rious ¡csúictivc covcn¡nu including, without limit¡tion.
rcquircnrents for thc main¡cn:¡ncc of s¡rccifictl fînancial r¡tios and lcvcls of consolid¡tcd nct wonh and scrt¡¡r¡
othcr provisionN linritirrg thc incurcnsc ofadtlition¡¡l dcht ¡nd s¡lc ¡nd lcanchack tr¡ns¡ctions undci thc tcrmi
of lhc notc pun:hasc '¡srccmcnl,

(c) On Junc ¡1, 1996, tlrc Cornprny cornplctcd a privatc placemcnt issu¡ncc ond s¡lc of 375.000 atgrcgatc
principnl ¡rnount ¡r[7.]5f3 Scnior Norcs duc 2008 (thc "2008 Notcs"), lntcrcr on thc 2008 Notcs is payahlc
scnticnnually. and thc principul is plyablc in ¡nnu¡l instollnrcnts of f I 5,000 cach commcncing Junc I 3, 20O1.
witl¡ ¡ linal instullntcnt paymcnt of $ 15,000 duc on lunc I ]. 2008..!f thcrc is a dcfiul¡. rhc in¡crcst r¡tc will bc
tlùù Erc:¡tcr ol (i) 9.15% or (ül2,Wo ¡bovc tlrc þrinrc intcrcst ratc.
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9. Long-TcrmDebl{Continucd)

Thc 2008 Notcs ¿rc unsccurcd and-arc subjcct to various rcslric(ivc covcnånts including. w¡rhout l¡n¡etion.
rcquircmcnts for ¡hc maintcnaôcc ofspccificd linanci¡l ¡atios and tcvcl¡ ofconsolíd¡tcd ict worth ¡¡d cc¡t¡in
othcr provisions.limiting thc incurrencc of ¡dditional dcbt ¡nd salc and lcascbacl¡ tnns¡crions undcr rt 

" 
r.rm¡

of thc norc purchasc agrcrmcnt.

(d) ln April 1996, thc Company amc¡dcd it¡ crcdit agrcemcnr to: a) providc e tcrm loan of Fc¡ch Fr¿nc 3g5,125
(s64'894 at Dccembcr 31, 1997 cxclungc rôtcs) (rhc "'Tcrm Loan"). b) provídc a SpS.o6O,unsccurcd
rcvolving crcdit facility linc (thc "Crcdit Faciliry"¡, c) allow for rhc Camping Glr æquisirion and d) cxrcnd
the rnaturity of thc crcdit agrccmcnt (as amcndcd, thc "Company Crcdh Agrccmcnr'.1. in 

"onn."r¡* 
*iit rt .

Company rccording Ihe rcstrucluring ¡nd othcr chargcs as díscusscd in Norc 3 and lowcrth¡n cxpcrlcd
opcrating rcsultl lhc Company funhcr ¡mcndcd the Company Crcdir Agrccmcnr io Oc¡obcr t996 aj agaii
in March 1997.

Tlrc Cdrnpany Crcdir Agæcrncnt is av¡ilablc to rhc Comn¡ny unril April 30, 200¡. Thc ourstan¿ing lorns
undcr tl¡c Corrrp:rny Ctc<lit Agrccmcnt bc¡r inlc¡cst ¡¡ eirhcr of thc foltowing r¡tcs, as sclcctcd-þ rhc
Com¡uny fronr tinlc lo limc: (i) rlìc highcr ol the agcn¡'s bo-c lcnding rotc or thc icdcr¡l fun<ts ratc ptusi096
or (ii) thc London lntcr'Bank Offcrcd R¡¡tc ("L!8OR:') plus a margin ranging frorir .Uqo goz.lz17o bucd on
thc Company's fin¡nciol pcrformancc. lf ¡hcrc i¡ a dcfault. rhe íntcrcst r¡rc othcrwisc in effccr wlll bc
i¡crcasctl by 21o ¡*r annunr, Thc Company Crcdit Agrccmcnt also bcurs an ovcrall faciliry fce ranging from
.15% to ,375vo basctJ on thc Company's fiuncíal pcrformancc.

In ¡d¡Jìti<¡n.rhc Crxtrpany CrcrJit Agrccmcol pmvidcs, subjccr to ccnain cxccprions. fcr rhc ncr cuh procccds
fronr rlisposition of ¡rrscts olhgr úttn in thc ordinary cou¡se.of busincss, ¡o hc' uscd ro prcpay lny ouil;¡";
Tcrm Lo¡n bal¡nccs wirh an/ rcmlining c¡ccss nc( cash procccds to bc applicrt ro *tironaini,Uonowiog!
undcr ¡l¡c Crcdit Faciliry with a concsponding rcducrion in ¡hc ovc¡all ¡nrouna of t¡c Crcair rlaitiry tinc.--

Thc.Comprny Crcdit Agrccnrcnt conlains various rÊstricl¡\r covcdrnrs including. *ittouf limi¡aiíon,
rcqu¡rcniúri¡i rlr llrr nrointcn¿¡ncc of spccificd fin¡nci¡l r¡tios, lcr.cl¡ sf qsrrr¡;4",",Ji"r *nih 

""J.,r;;ñ,;:and ccn¡in othcr provisioos lirniting rhc incurrcncc of adrJirit¡oal <,lctx. purchlsc or rcdcmption of thc
Conrpany's con¡rllon strx'l. issu¡ncc of prcfcncd stock of thc Company. unrl olso prohihirs thc Company from
paying any tlivirJcnds unt¡l on or aficr hnurry l, 1999 and lhnin- rhc anroun¡ of iivi<rcnrJs rlrc Company may
pay tlrcrcaft,:r' l'hc Company Crr$it Agrccmcnt ¡lso cont¡ins sn cvcnt óf dcfüult upon a chlngc of co¡irol of
tlrc Company (as dclìncd in tlrc Cornpany Crrdit Agrccnrcnt) and orhcrcu*to,nory cvcnts of dcfault, tn
¡drjitkrn. subst:rnti:rlly rll oltl¡c sh¡trcs of thc Company's cor¡ìn¡on stock owncd hy iolcman rrVorldwids arc
pL'dgcrJ to sccurc indcbtr:dncss of Colcm¡¡ wo¡ldwidc and of its p¡rcn(. CLN Hotdings lnc. Thc indcnru¡cs
govcrning this indchrcdncss crlntrin v¡rious coscn¡nrs including o .o"cnont ptocing ccäin limit¡tions on lhc
Compcny's'indchtcdncss.

(c) on May 20. lyl7. cLN Holdin$ issucd approrimrrèly 5600.475 in principal cn¡oun¡ ¡r.m¿turiry of Old First
Prioriry Norcs rnd a¡proxirnarcly $t3lJ60 in.princÌpal or*nt or-ln..uriry of Okl Second prioriry Notcs
rcsulting.in aggr':ts¡te ncl nre-cÈds of ap¡mximatcly 5455.25? in a privrtc pi:rccmcnt,offcrins. nc óU nnr

. Priority Notcs ¡n<! old sccond Priority.Notcr wcrc issucd o, o å¡r"orni from rtrcir jrincipal amounr at
maturity to yicld I I l/87o ¡nd l2 ?/E%. rcs¡rcctivcly. pcr lnnum calcul¡rcd from r"riy 20. ì99?,-.Sub¡cqucnt to
thc privatc Pl¡cçnrcn¡ offcring. o rcgis;tration sa¡¡;mcnr on.Form S-t was filccl tã crchangc ¡hc Oid Frs¡Ptiority.Notcs for Scnior S:*T9.F!* prioriry Discounr Erchrngc Norcs rJue Z0Ol (rhc .lFinr prioriry
Notcs"') and to cxch¡ngc ¡lrc olrJ Sccond Prioriry Norcs for sci¡oi lcurcd si.onj-p¡ioriry Diæounr
Exchangc Notcs rJuc 20ol (thc "sccond Priority Ñotcs" and rogcrhcr wilh ¡hc Firsr priority-Notcs, thc
"Escrow Nolcs"). Thc indcntu¡c uqrcrn¡ng thc Éscrow Notcs (rhc'"tndcnrurc"¡ ruquir+r subjcct to ctruin

CLN HOLDINGS INc. AND SUBSTDIARIES

NOTES TO CONSOLIDATED FTN,A¡¡CIAL STATEMË{TS-(Conllnued)
,t-.L-..---r-(¡¡. .¡¡es.¡rul E¡!EP! Þnà¡E u¡H,
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CLN HOLDINGS INC AND SUBSIDI,ARIES

NOTES TO CONSOL¡DATED F¡NANCIAL STATEMENTL{Continucd)

(In rhous:nds, c¡ccpt th¡rc dat¡)

9. Long.Tcrm Dcbl-(Con(inucd)

cxccplions. th¡t thc rcti¡cmcnl of thc rcmsíning ouutanding lybNs Uc consummatcd no t¡¡c¡ than Junc 10,
t998, TtE tndcnturc rcquircs CLN Holdingr to hol4 dircctly or indircctly, a majority of thc vöring powcr of
t}c Company at all timcs. unlcss ¡nd unr¡l CLN Holdings cxcrclses Is right to ¡ubstitutc U.S. Govcrnmc¡t
obligatíons for rll of thc plcdgcd coll¡¡cr¡|. ïhc lndcnturc. ¡o which Colcm¡n is not a pany, also con¡¡ins
ccnain cortn¡nts thot. among othcr thing:, gcncnlly prohibit thc incur¡cncc of odditionàl dcb¡ Þy CLN
HoldinE and ¡hc issuancc of ¡ddi¡ional debt and thc issuancc ofprcfcrrc{ uock by Colcinqn Worldwidc, ¡nd
limit (i) thc incurrcnce of addilionel dcbt and lhc issu¡ncc of prcfcncd rtock by rhc Company. (ii) rhc
p¡rlmcnt of dívidcnds on ¡hc capital slock of CLN Holdings ¿nd is sub¡idia¡¡cs tnd ¡hc rcdcm¡ioo or
rcpurchæc of thc capitrl stock of CLN Holdings, (iíi) thc ¡¡lc of assct¡ ¡nd subsidiary srock, (iv) rransacrionr
with ¡ffiliatcs, (v) ¡hc crcâlion of licns oo thc asscls of CLN Holdings and Colcm¡n Worldwidc. ¡nd
(vi) conrolidstions. mcrgcrs ¡nd tr¡nsfcrs of ¡ll or subsantially all of CLN Hotdings' assctc. Thc forcgoing
limitations and prohibitions. horvcvcr, arc subjcct to a numbcr of qualilÎcatíons. Thc Escrow Norcs also

' contrin custo¡nir¡' evcrls of dcf¡ults rnd a put right by thc holdcrs at a pricc spccificd in rhç lndcnturc in rhc
cvcnl of a changc of conrrol of CLN Holdíngs (as dcfincd ¡n lhc tndcnrùc).

Approximatcly 5161.19J ofìhè nct proc:eeds of ùc Escrow No(cs wcrc contributcrl to Colcnr¡n Holdings,
thcn a.subsîdiury of CLN H<rldings. ¡nd uscd by h to rcdcent. on July 15. 1997. rhc Discounr Notcs (.as

dcfincrl bi:luw). Colcnr¡n Hoklings rcconJcd an cxtraonJinary loss of $4J00, nct of r¡x bcncfìts of 53.J 15, .

rclating to thc crccss ofthc rcdcnrption pricc ovcr lhc accfclcd valuc of¡hc Djscounr Notes end tl¡c wrhc-off
of dcfcncd chcrgcs rclutc<l lo thc Discoun( Notcs. Approrimatcly .t I 9 1,278 of thc ncr procccds of rhc Escrow
Notci wcrc contrihutctJ to Colcnrcn Worl¡Iwidc and uscd by it to acccpt for erchungc. 5554.053 aggrcgatc
princip.rl rmoutrt üt rnrturity of LYONs. including rcdemption fccs ¡nd cxpcnscs. Colcmi¡n Woridwidc
rccordcrl an cxtrtrrrrliuary loss of Sl 0.939. nct of ta¡ bcncfis of $7;07ó, rcl:rting to ttrc ixccss of thc cxchangc
offcr ¡rricc ovcr lhc acctetcd v¡¡luc of rhc LYONs, ¡hc writc.off ol- ¡Jcfcrrcd chargcs rclarcd to rhc LYOÑ¡'
cxchungcd and rcdctuption fccs and cx¡cnscs. Thc S7J00 principal arirount ¡t marùr¡ty of LYON¡ uihích '

rcnroin outst¡nrJin-t urc sccurcd by a plcdgc øî 7.692,854 sharcs of Çolc¡nan comnìon stock..owncd by.
Colcmrn \\'orftJs'irlc. Thc Escroq. Notcs arc sccurcd hy a plcdgc of ¡ll ti,c'¡i¡¡.cs of com¡non stock of
Colcm¡n \Vorltjwirlc rnd gu:rrantccd pursuánt to ¡¡ non-rccourec guar¡nty bf Colcnran Woildwidc (thc
"Guurunty"). wltìch Guunnty is eurrcntly sccurcd by a plcrlge of 36,374,6ó6 sharcs of Company commo¡
.qrrk anrJ will hc sccurr'rJ hy rlrc shtrcs eurrcnlly sccuring thc LYONs upon thcir rcdcmprion,

(0 On lrlly 17, 199.ì. C¡rlcnt¡rn r,VorkJwidc issucd ¡nd sold 3500,000 principol amrx¡nt ut nraruriry of LYONs in
an undcnvrittcn ¡uhlic offcring, On Juns 7. lyr3. on uddition¡l 375.000 princi¡ul an¡<¡unr ot moruriry of
LYONs wus sokl upon cxcrcísc o[¡hc undcrwritcr's ovcrollotmcnt option. During lg)7. Colcnrsn Worldwidc
rcdcqt¡cd 5.55{,051 princi¡:rl ¡mount tt nråturity of LYONs as dcscrihcd ahovc. Thc S7-5fi) principal anrount
al nìrluril!' nf l.ì'ONs which rcnrain outslunrJing arc sccurcd by I plcdgc of ?.692.85a sh¡ics of Colcm¡n
co¡nmon srock owncrj h.r Colqnr¡n Wr¡¡ldwídc.'Thcrc orc no pcriodic pcymcnt.s of ii¡¡c¡cst on thc LyONs. The
aggrcS¡tc principal onrount of tlr LYONs rcprcscols a yícld to mlturity of ?,257o Fçr annum (computcd on a
scmi'¿nnu¡l hond cquivrlcnt hrtis) culculatc<t from May 27,1993. Colcm¡n ll/orl<Js'irJc Fl¡ns to rcrlccm lhc
rcmaining S7Jü) rggrcgatc principol smounr ât mûrur¡ty of LYONs no l¡tcr ¡h¡n May 27, t998 wirh ¡hc
rcmuining procccds from lhc issu¡ncc ofrhc Escrow Norcs which arc hcing hcld in cscrow, Thc LyoNr. ro
which thc Conrplny is not u prny, provide thlt ít is ¡n Addition¡l Purchrsc Right Evcnt (6 dcfincd bclow, if.
¡nìong othct things. thc amount ofdcbt incurrcd by lhc Comp¡ny crcc.:ds ærtain lin¡ira¡ions. llrc lntlcnturc
govcrning tl¡c LYOi\is, to whiclr thc Conrpony is not r pany, ¡rrovidcs rlr holdc¡s of LYONS w¡th thc opt¡on
to rcquirr: Colcnran \\'orldwirJc to purclusc ¡l¡c LYONs at a pricc spcrificd in ¡hs tnrlcn¡urc af¡cr tlrc
irccurcncc of ccn¡in cvcntr ("Additionsl Purchisc Righi Evcnts''¡. A<ldirional.Purchrsc R¡ght Eycnts ocrur.
among othcr tlrings. upon thc Comprny's Consolidatcd Dcbt R¡tio (¡s rlclincd) crccÈd¡ng 0,?5 ro lJ) r rhc'

F{r

l,ltrEqc;¡qs,{ STcùt__Fr C€FFItrJEHTIÊL Cræ(f11.:3

16dv-001569



. CLN HOLDINGS INC AND SUSS¡D¡ARIES

NOTES TO CONSOLIDATED F¡NANCIAL STÁTEME¡lTS-{Cmtlnucd)

(tn thousands, exccpt sharc de!a)

9, Long-Term Debt-{Continucd)

Consolid¡¡cd Nct l¡r'onh (as dcfined) of Colcman Worldwirjc ¡s of ¡hc cnd of any fscal quancr bcing tcss han
¡ spcc¡f¡cd amount which is 5?0,000 rr Dcccmbcr 31. 1997.

(g) On July 2L 1993, Colcman Hotdings i¡sucd rnd sold t28l!81 pincipal amounl ãr rnat$ity of Old Norcs in ¡
privatc placcmcnt offcring. Subacquent lo ¡hc pr¡ya¡c phccmcnt offcring, a rcgisrratlon ¡¡¡rcmin¡ on Form
S-t w¡s filcd to cxchlngc thc Old No¡cs fq Scric¡ B Scnior Sccu¡cd Discount Nolcs (úc "Discount Notcs").
During 1997. Colcm¡n Holdings ¡cdccmcd thc Discount NoFs ¡s describcd abovc,

The aggrcgatc sehcdulcd amounls of tong-tcrm dcbt m¿tu¡itics in thc ycars 1998 rhrough 2002 uc $3,û26,
S78. Sl2¿07 5632,376. and S12,159. rcútcctiycly,

I

a.:

10. Dcrivalivc Financi¡l lnstn¡mcnls

Tìc Conrprny ¡rcriodicatly cntcæ into a vlricty of forcign curcncy cxchcngc contrrclr to ¡cduce is forcign
currcncy ciposurc rcsulting þrirrurily from frm commitmcns. intcrconrpany forcign salcs transtctions c¡pcctcd
to occur within thc ncxl tn'.clvc monlh5. ûnd intcrcomplny ¡¡ccounlf rcccivahlc lnd payäblc,

At Dcccnrbcr 31, 1997 ond Duccnthcr 31. 1996, thc Conrpany did not havc any ousranding forcign cuncncy
cxchangc contr:¡cls rcli¡tcd to firm comrnitmcnts.

. During ¡hc founh quartcr of I 99-5, thc Compony clcctcd to adopt thc p¡ovisioos of rhc Emcrging lssucs T¡sk
Forcc lssuc No. 95-2. "Dctcrmination of rrVh¡t Cons¡itutcs ¿ Firm Commitmcnl for Forclgn Cuncncy
Trans¡clions lr'ot lnvrilving a lrird Porty" ("EITF 95-2") which narrowcd rhc scopc of inrcrcompany foæign
cu¡rcnc)'tjotrtnìil¡ncnts cligihlc to bc hcdgcrJ for fin¡ncial rcporting pürPoscs. A¡ ¡.rcsul¡.ofthís éhangc,.thc.
Conrpany incrc¡¡scit nct incomc by SJJ96 i¡t thc fourth qurncr of 1995. Prìor ro tùc adoprion of EITF gJ.2' ¡hc. , .,,:
gains rnd losscs associatcd with thcsc contn¡cts wcrq ¿ccounlcd for undcr thc dcfcmt ri¡ttod. At.Dç.cmbcílt.
199?. rhc Conrpany did not h¡vc. any out.strnding foa*ign currcncy forw¡rd conrr¡c(s rcl¡ied to ¡ntcrcomp¡ny
forçign sglcs tr¡nsrctions..At DcccnrbcrJl, 1996. ¡hc Cornprny h¡rj forw¡rrl cxchangc cönrr¡c¡¡ to.¡cll $8,500 in
C¡.¡nadi¡n dolhrs tn:rturing on Fchrurry 28, 1997. for shich thc Comprny has rccognizcd r nct gain oí $40 ¡s ;-'-' '
comfÐncnt of sost of s,¡rlçs.

. ÂtDcccnrbc¡31.l99T.thcCogrprnydirJnoth¡vcanyoutstandingoptionconu¡c¡s,A¡Dcccmbcr3l.t996,
lhc Contp:rny ltctl outstrnding option contr.¡cls fi¡r tlrc sulc of Japancse ycn ¡¡r l¡xcd cxchangc ratcs toollng
$?0,(ll8 ftr¡ snùcilicd pcrirxls of limc whiclr cxpirtd during 1997. Nct unrc¡liz.cd gains rJcfcmd ¡t Dcccmbcr!t.
1996 scrc Só51,

\\'ilh rcspcct to ¡ntcrcompin)'accounis rcccivublc and payahlc. ¿t Dcccmhcr ¡i. tSCZ. rhc Company had
fttrr:ign cuttcncy forward contr¡cts to scll S1,580 in forcign currcncics, which contnct"t ma¡urcd in Fcbruary
199E. ¡ntl hld dcfcncr! a nct gain ofSl28,.\t Dcccmhcr 31. 1996, thc Company had.forcign cuncncy forward
conl,¡cts to stll 526.623 nnrl ¡ô buy S3,898 in forcígn currcncícs,.which contract¡:m¡turcd at va¡ious datc¡ in
199?. und l¡utl tlcfcncrJ ¡ ncl ga¡n of 5.185.

Al Dcccnrbcr 3 l, 199?. 525.0@ of tlrc Company's outstlnding long-rcrm dcbt wu subject ro an ¡ntcnst r¡rc
sw¡P lgrccmcn¡ and S25,0fi) of thc Compony's outstanding long-tcrm dcht w¡¡ subjcct to ¡n ¡otcrcst r¡6 câp.
Undcr thc ¡ntcrcst tâtc swãp agrccmcn¡, rhc Company p¡ys rhc countcrpaty intcrcst al r l¡¡cd ntc.of6.ll5*,
and lhc countcrpany n¡ys ¡hc Complny iolcrcst at a v¡risblc ratc cqual to ¡hc ¡hrc¡ month L¡BOR for ¡ scvcn.
ycar ¡æriod comntcncing January Z 1996. Thc agrccmcnt ir whh a mojo< fin¡nci¡t insritution which ls.crpcctcd
trt fully ¡crform unrlcr thc tcrms of the ¡grccmcnt. rhcrchy mitigaring thc crcdit ¡is\ fcom ¡hc tnn¡ac¡ion- Thc
inlcrcst ralc caP agrccmcnl cntiflcs lhc Company lo rcccivc from a major tinancial insritution thc amount, if rny,
b1' u'lrich thc Comprny's intcrcsl paynrcnts on 525,000 ol its r¡ri¡hlc rrtc dcbt cxc.ccd ?,357o. Thc $5@ prcmium
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N orEs," "fiÏiÏ,'ï:;ii::i,'#iüä.".*u*,(In lhousendç cxccpl shârc d¡t¡)

10. Dcriv¡livc Finenchl lnstrumcnrs{Conlinued)

paid fo'r thir intcrcst r:¡¡e cap strcÊmcnf, is includcd'in othcr asscts a¡d was amonized to intcrcsa erpcnsc ovcr thc
thrcclcar tc¡m of ths cap. which commcncrd January 3. 1995,

ll. Taxcs

CLN Holdinls is includcd in ihc consolidr¡ed fcdcral rnd ccrt¡ín consolid¿tcd st¡tc income ux rctums of
Mefco andlor iE affilietcs. CLN Holdings ¡¡rd Mrfco ¡nd subsidia¡ic¡ providc raxcs as if thcy wcrc ¡ scpsrats
tarpaycr. CLN Holdings will ¡ny to Mafco amounls cqu¡l ¡o thc t¡rcs ü¡at CLN Holdings wouid orhcrrr¡si h¡*q
to pay if ít wcic to lilc scp¡nalc t¡x rctum¡ for ilsclf. To thc cxtcnt ¡har CLN Holdings is cntirlcd to a t¡x bcnefi¡
from M¡fco as a ¡c¡ult ofiu tax losscç ¡uch amoúnt¡ arc recordcd as o rcduction.in thc provition for incomc.
laxcs and a dislribltion tó is parcnt, DurÌng t997 and t99ó, rcs¡iccrivcty. CLN Holdings Lcordcd a bc¡rcfir of
Sl8.?69 and S9,013 for incomc tôrcs. and simll¡r smeunts wcrc ¡ccordcd as distriburions ro irs parcnt. Colcmrn
V/orldwidc ¡nd M_¡fso arc partics to l tax sharing agrçamcnt (ttrc "Tax Shrring A-erecmcnr"¡, purtulnt to $.hích
Colcman Worldw-idc is rcquircd to pJy lo M¡fco amoung cgual to thc t¡¡cs Colsm¿n Worlrjji<Jc rould
o¡hcrwisc havc to pay if ít u'c¡c to fite scparalc consolid¡tcd fedcrrl. sisrc or loc¡l ínconrc l:¡x.rctr¡drs including
only itsclf and its domcstic st¡b¡idiurics. Pùau¡nt ro thc LYONs in<Jcnturc agrccnrcr¡t. st rny tinrc t¡c LyONs ¡¡c
outstanding, lhc or¡rounts Colcnr¡n Wo¡ldwidc u'ould hc rcquirctJ to pay kr Mufco undcr thc Trr Sharing
Agrccrncnt. tòScther with any rcmaining funds prid to Colcmrn Worklwi<Jc by thc Ç<lmpan¡, un<lcr ¡hc ¡li
sharing agrecmcnt bcfwccn Colem¡n Worldwidc and ¡hc Compqny, ntay not hc p:iirJ os tu.r sharing poymcnts. but
Colc"T an Worldwidc may advoncc such funds to M¡fco as long us thc lggrcg:rtc ¡mounl of such oj"*."s at ony
timc docs nol cxccctl thc issuc.pricc plus accrucd OID of thc LYONs, Such advanccs arc cvídcnccd bi,
noninlcrr:st bcrring unsccurcd dcm¡nd prontissorl notcJ (rhc 'iMufco Dcnurnd liorcs") fronr Mofco in ¡hc
amounl of 335.395 at Dcccmhcr 3¡. 1997. Follorving thc rc<Jcrnprion or rcrirc.ntnt in full of the LyO¡-¡,
expcctcd lo occur no lalcr th¡n May 2?. 199E. thc À1¡¡fco Dcn¡and Notcs ¡h¡¡ll hc c¡nsclcd ûutom¡ricâlly ì{¡thoúr
furùcr ¡ction of any pcrson. and ih¡ll bc of no funhcr forcc oi cffccr wh¿rsocvcr. ¡nrJ. until thc tim! of such
canccllalion. no dcm¡nd or ¡cqucsl for paynrcnt of any lind strll hc nr¡tJc wirlr rcspcct to thÈ tú¡fco Dcnì¡nd
Notcs' As ¡ rcsul¡ of tltc rcstriction on thc paymcnt of thc ti¡ shuing rmrr.unrs. inr'onrc taxcs ¡ror.irJcrJ pursuant to
thc Tar Shlring Agrccmcnf ¡rc rcftcctcd as ¡ non.c¡sh chlrge, For all pcríod:r ¡rcscnrcd. fcrjcr¿l ¡nd st¡tc incomc
tâxcs alc providctl ¡s if Colcm¡n Worldrvidc filcrJ its own incon¡c tri rctums. Thc :rccornpunyíng consolidrtcd
hal¡nce shcct inclurJcs rpproximarcly Sl3.3l7 ¡nrJ S18.528 of fc<Jcr¡l aod srlrc incon¡c raiqs p¡y¡rblc to-lrjfdo
pursuaor ro tlrc'Tux shrring Agrccmcnr or Dcccmbcr 3.1, l99z ¡nrt 1996, rcs¡ccrivcly.

- For finrncirl rcporting purposcri (loss) carnings bcfirri incor¡rc lrxcs. minoriry ¡ntcrcst snd crtraordinu¡'
itcm includc rlrc followi¡_u conlnoncnlr:

Ic¡r }lndrd Þrrcn¡hcr ll,
t997 t99f t995

(Loss) earnings bcforc incon¡c't¡¡rcs, rninority intcrcsl ¡nd
cxtraonlinary itcm:
Domcsric , . . . . . . . , , . . - . . .
Forcign...,.....

s(6?.8Er) 5(ñ.s,344) ¡ 43J8-r' 7.752 ;qo.Jgg) (rd143{t

$(l¡0.139) $(86.1 l3) ¡ 29.1-fl

F.43
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CLN HOLDINCS INg AND SUBSIDIAR¡ES

NOTES TO CONSOL¡DATED FINANCTAL STATEMENTS-{Continued)

. (ln thousends, cxccPt shere data)

ll. Taxcs{Continued)

Signifiånt compoflcnts of ùc provision for incomc ux (bcnefiQ cxpcrse wcè as follow:
Yr¡r F¡drd Dtcnbcr !1.

l'lt6
Cuncnt:

Fcdùâl........ s(2r.r94)
Staæ .

trrSt4

Forcign........
Tool currcnt.

Dcfcr¡cd:
Fcdcral.........
Sotc...,...
Forcign

Toul dcfcrrcd.,....

I

(Dcncfil) provision ¡t st¡tulory r¡tc
St¡tc t¡rxcs, nct,.......,,,,..
Ñ'onrtcrJuc'¡ihlc 

"n,nri¡rii¡nn 
. .. . : . : : : . : : :

Forcign opcntion*.,........,..,.,.,,..
Valu¡tion sllow¡nce
Chun_ec ln trx f:ttcs
Pucrto Rico o¡ß-r¡rlions .....,...,...,...
Othcr. nct

Effccrivc ¡ur rutc (hctrcl¡t) ¡ruvision ,.,,

Dcprcciution
Otlrgr, net...--,.

Tr¡t¡¡l rjr.fcrrctl t¡¡¡ li¡¡bilirics ....,
Ntt rJr'ltrrurl tur e.is{:tt . .. . . . .

(4.453) (llJ3t) (1.614)

s(24.1ó2) SG3.7ó6) Slt,?0t::

(10,686) (3.t04)
(2.1?8) Q25'l(471) 2,215

(35.0)7c
(3.2)
3.0
?.6
¿l- I

(2.21(r.4) o.z (s.7)
(0.6) 0.7 0.¿t

wtc, JgÉ)* 3gg"

_ t.185
(!e,70q)

(538)

t(119{5)
(93?)

t 6J6o
3,t02
3.853

r3,3 t5

3,154
( 10.42E)

(r,890)
(2,025)

Thc òffccrivc trr ratc on (loss) carnings bcforc incomc taxcs. minority in¡crcst ¡nrJ crtraonlinary itcm varics
fron¡ ¡hc cuÍcn¡ $t¡lutory fcdcr¡l incomc to¡ rotc ¡s fi¡llows:

Yac Endcd rl.
lyn I996

(35.O17o

lt95

35.W
4.0
6.8

(0.4)

(2.0)
4.¡

(?.0)
1.9

rr. .1-'n

Dcfcncd insornc tr,(cs r:'flcql lhc ncf t3r cffccu of lcm¡nrary diffcrcnccs bctuccn thc crrrying amounts of
rsscts ¡ttttl li¡hilitir's lilr fin;rnci¡¡l rc¡rorting purnosc$ onrJ thc amounts uscd frr inconrc rl( purposci- Signíficanr
cornp{rndnts of CLN l'luldings' dc-fcncd.t¡¡ li¡bilitics ¡nd rsscts arc ¡s follows:

. l'<¡r lhdcd Drccmhs Jl,
' t99t t99ó

Dcfcr¡crj ltt nsscts:
Postrctirr'tncrit hcncfits uthcr tirun ¡rn*ions ,.,
Rr.scrvcs for sclf-insu¡lncc and warranty costs
Pcnsion lírbilitics
lnn:ntory
Nct opcrlting loss canyfornardJ. .,. .. ...,,..
O¡lnr. ncr.,.........,...,.

Ttx¡l rjcfcrrcrl tux :¡sscfs
V¡¡luution ¡llow¡ncc , . . , . , , . . , . , , . . . , , . , . , . .

Nct ¡Jcfcnçd lax anñ*tJ...,..,
D,:fcircd ¡:¡r li¡hilirics:

s r 1.964
J,898
7,t77
6,626

7t.628
r 1.728

rr8.22r
(39.990)

7g:3 I

5t2J70
6,67E
E,82E

8,245
47,0r3
24,026

t07,t60

t 9.872
s.405

2S.377

5¡9.y.5J

g¡639
6752t

18,248

, ?,675

25,r23
s{ I,598

F41
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CLN HOLDINGS INC. AND SUBSIDTARIES

NOTES TO CONSOL¡DATED FINANCIÀL STATEMENTS-{Continucd)

(ln thousands, exccpt sharc data)

tl. Taxcc-(Continucd)

Thc dcfcrrsd t¡x eccount bslancc at Dcccmbcr 3.¡. 1997 diffcrs fr.om lhc ¡ccount b¡l¡¡cc u Þcccmbcr ]t.
1996 duc primarily to hc 1997 dcfcrrcd t¡x provis¡on, thc u¡ cffc¡s of thc forcign cxchângc gain recordcd rs r
componcnt of ¡tockholdcr's cquhy. thc ux cffccts of adjustmcnr rcl¡tcd lo thc fìnaliz¡tion of ttrc purchasc
accounr¡ng rclatcd to thc acquisirion of Cemping Gaz ¡nd tlrc dcfcrrcd r¡x rssct rccordcd rclatcd ¡o ¡he

acquisítions in l997 of inactívc companic¡ wlrích wcrc rccordcd as a capital contribution (scc Norc l2).

During 1997. CLN Holdings incrc¡scd thc valuarion allowancc rclalcd to ccruin forcign defcncd t¡¡ ¡sscrs
duc to uncc¡¡intic¡ ovcr rcaliz¡tion. At Dcccmbcr 3 I, 1997, CLN Holdíngs hld nct opcrating loss carryfon*ards
("NOL's") of approrimatcly S107.229 lor ccnain forcign incomc lax purposcs. Thssc NOL's cxpiribcglnning
in 1998.

CIJ,I Holdings hrs not providcd for taxcs on undistributcd'forcign camíngs of approximatcly $20.860 ot
Dcccmbcr 31. 1997, as Cl,N Holdings intcnds lo pcrm¡¡ncntly rcinvsst thcsc carnings in thc fururc growú¡ ofthc
busincss. Dctc¡min¡tion of thc antoun¡ of unrccognizcd dcfcrrcd U5, incomc tax liability is not pr¡c(¡c¡b¡c
bccõu5c of thc conrpleritics ¡ssoci¡tc<l witlr its hy¡rthctic¡l calcul¡tion.

12- Rclarcd Perty Transaclions

Capital Coutributions

As of I'larch ll, 199?, thc Company purchrscrJ ¡n in¡ctivc subsidi:rry from an ¡ffiliarc for nc¡ c¡sh
considcr¡tion ofSl,03l, including iransaction costs. Thc Conrprny cxflccls to rc:¡liz.c ccnuin lorcign ru bcnclirs
from this tr¡ns¡clion in futurc ycars. Undcr ccrtain cirçunrslrnccs, a portion ol'thcsc t¿x t¡cncfits will hc pr¡'able
lo thc ôffilislc to thc cxlcnt such ¡ax hcncfitr urc rc¡lizcrl hy thc Company. During thc fourth quartcr of 1997, rhc
Company purchascd an inacl¡vc subsidiory from an ¡fñliatc ln e tnnsaction in which thc Company c¡pccLr ¡o
rcalizc ccnain fprcign rax hcnclits in futurc ycars anrl for which tlrc Conrpcny rgrccrl to poy 507e of ¡hosc
rcaliz¡d bcncfìts 10 lhc ufñ¡i¡tc. Thc Grmpany has rccordcd o tiability lo thc üÍfiliülc in íhc arnôúnr ol52l9
which rcprcscnts 50% of thc cïr¡irr¡¡rc;d ¡¡mc¡unt of futi¡rc tr¡ hcncfits. Tltc Courpany h¡s accounrcrl for rhcsc
trans¡ct¡ons in a m¡nncr similar to a pooling-o[-intcrcst¡ duc to lhc M¡fco Hol<lings Inc. common control ovcr
c¡ch of thc p¡nics iñvolvcd in lhc lr:¡ns¡stions, Thc $2.799 cxccss valuc of cs¡im¡tcrl rc¡liz¡blc rg bcncfit¡
acquircd ovcr ¡fic tr¡t¡l ocquisition coits hlvc trccn :tccountcd for as a capit:rl contrihution.

Insurance Progronts

Thc Com¡rcny plnicip;rtcs.in ccrt¡rin r¡f,Holdings' insurancc progrsms¡ inctuding lrcrlth ¿nd lifc insur¡ncc.
wofkcrs compcnsation. and licbility insurancc. Tl¡c C('nrpi¡ny's cx¡rcnsc rcnrcsct¡ts ¡ts cx¡^-ctcd costs for ¡clf.
insurcd rclõn¡ions and prcntiums for csccss covcragc insuruncc. Tlrc cxpcn.,ic w¡s $13,339, Sl3,9a3 ¡nd 59,875
for thc ycarr cndcd Dcccnrhc¡ 3¡. 1997. 1996 and 1995. rcs¡rccrivcly.

Seæíccs Ågrccnent

From tin¡c lo timc, Colcm¡n purcha.tcs. ¡l ncgot¡¡tcd rütc$. sficci¡¡li?¡rl occounting antl othcr scniccs
provitlcd by sn aff¡l¡alc, Culcman sls<r provides, !t ncgoti¡tcd ratqs. $crviccs to un ufliliatc. Thc nct crpcnsc for
such scrvicg was t394 rluring 1997 and w¡s i¡nn¡¡rcrill in prior years.

ltlanugcmau Agrccnrcnt

Thc Compeny providcrl malagcnìcnt ¡crviccs to ccn¡in affil¡rtcs nutsuon, lo â mar¡¡gcnrcnr ¡grrcmcn¡
through Junc 30. 1995, Thc consolidutctJ fìn¿nci¡l sturcnÌcnts rcflcct lhc m¡nuEcn¡cnl fcc¡ ¡s ¡ rcrluction ln
sclling, gcncnt ¡nd ¡dmínistration crnsnscr. For thc yc:rr cndctl Dccc¡ntrr I I . I yr5, nt:tnigctncnr fccs camr-d by
tbc Cornp:rny rrcrc S2.40O,

F-4S
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CLN HOLD¡NCS ¡Nc. AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANCÍAL STATEMENTS{Continucd)
(tn lhous¿nds, GxccPa shårc d¡þ)

12- RG¡àtèd Prrty Tnnsaclions-(Conlinucd)

Uccnsíng Agrccmcnt

During 1997, rhs Comploy cngagcd an affìlirtc of MacÂndrcws & Forbcs to providc licensing scrviccs. Thc

Company rccordcd crpçnscs of5650 rclarcd ¡o lhcsc scrv¡ccs in 1997.

Othcr.

In 199ó. thc Compcny cnrcrcd into an ¡grccmcn¡. with ¡n ¡ffiliate ío which thc Conpany rcalizcd

up¡roxirurely $ 1.800 of nct ¡¡¡ bcncfits associ¡tcd wi¡h ccnain forcign tax ml oficr¡ling loss carryfowprds that

had not prðviously bccn rccognitcd,

Thc Company purchases and sclls products from ¡nd ¡o ccnain'alTiliatcs, Thcsc ¡moun¡s arc nol, ln rhc

aggrcgalc, m¡tcrial.

Thc Ccimpany sublcascs six thous¡od squarc fcct of officc spacc in Ncw York City from ¡n afliliatc
pursu¡rnt to ¡r month-to'month occupancy mcmorsndum (thc "læasc") cntercd into during 1997, Thc tcnt paid by

ih. Cornp,rny during the ycarcndcd Dcccmbcr l¡. 1997 pursu¡n( 19.ll¡s Lcrsc w¿s 5158.

During 1997. Colemrn uscd an oiçlone owncd by a corporrtion ol which ¡ dircctor of Cotcman is a
srockholdcr, f<¡r which C<¡lcm¡n pairl approximctcly t158.

13. Employcc flcncfit Plans

P¿i¡sion Piàns

Holtlings nrgìnt:lin¡ pension and othcr rct¡rcmcnt pl:rns in v¡rious fornrs covcring cmplóyccs of thel

Company u'ho mcct ciigibility rcquirdurcnts. Thc U.S. salaricrl rctircntcn¡ pl¡n ¡s ! non.contribütó.y dcfincd'

bcncfir plan anrJ providcs bcnclits h¡-scrJ on o formul:¡ ofcach plnicipunt's finrl rtvqrirgc pry and ycors o[scivicc,
Jltc U.S. houri¡.-ircnsion plan is a non'contrihutory dcfincrJ hcnclit plan ¡nd contains s fì:¡r hcnclir formul¡, Thc
s¡l¡ricd and hourly pl:rns provide rcduccd bcncfits for csrly r,ctircurcnt anrJ thc saloricrl.pl¿in t¡kcs ¡nto accounl

offscrs f(rr Sociul Sccuriry hcnclits. Thc Comp:rny's polic-v is ¡o cont¡ibutc unnurlly tl¡c minin¡um ¡mounl
rcquircrJ pursurnt to thc Ernploycc Rr:tircn¡cn¡ tncourc Sccurity Âct. ¡s ¡nrr'nrlctJ. Undcr ccrtrin cÌrcumstanccs.

rhc Corrrprny nruy rrrrkc a.tJition¿l r.on¡rihulion¡ r(, thc ¡*-ns¡on ¡lans up to th!' r¡¡:r¡(inrunr dcrluctiblc amounls for
in!'rllrlC l:l¡ pufTloscS.

F-46
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CLN HOLDINGS INC AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANC¡AL STATEMENTS-{Continued)

(ln thous¡nds' cxccpt sharc delr)

lJ. Employcc Bcncfil Plers{Continued)

Holdings aiso h¡s ¡n unfundcð cxccss bcnelît plcn covcring ccrr¡in of thc Company's US. cmployccs
u'hosc bcncfìts undc¡ ¡hc plons dcscribcd abovs a¡e. limitcd by pçovisions of thc ¡nrcrn¡l Rwènuc Codc. Thc
follos'íng ublc ¡cconcilcs thc fundcd su¡u¡ of thc pcnrion plans wi¡h thc amount rccognizcd in CLN Holdings'
consolid¡rtcd b¡lancc shccts ¡s ol thc ò¡rcs indic¡tcd:

!t.
,yr1 ¡rtú

Actu¡ri¡¡l prc!Èn( vi¡lüc of bcncfit obligationl
Accu¡ur.¡l¡¡rcd bcnclit obligotion. including vcsrcd bcncfis of $24,296 and

sr8.6só,......,
Projccrcd bcnclir obligrrion for scrvicc rcndcrcd to d¡rc . :. .... . .

Plan ¡sscts ¡¡t f¡¡ir r:¡luc

Projcctr'd bcrrclit ohlig:rtion in c¡er¡s of plln rsscrs .. .. . . .. . . . , ..
UurccognizerJ prior scn'ice sor1,.....,....
Unrecognizcrl ncl. Io$r.......,.
r\ccrucd pc.nskrn c(ìsl,.......,. .,i.... ..........
Arnount rcflcclcd rs an intungiblc ¡¡sricl ...., r ..,,......,.
Arnount rcfìccrcrl :¡s n¡ininrun¡ pcnsion liabiiiry adjustmcnt

Anrount.rcflcct¡'<i ** ¡*..nri.,n li:rhility, . .., 
" 

. .

$27.841)
s(43,24ó)

23.¡02

(20,144)
.t30
6,252

(r3.755)
(t43)

-ilJ26)
$l-¡lg)

g3!€!s)
f(37,092)

. r6.r97

(20.895)
5{)

7,999

( r 2,846)
(288)
(470)

I(!-l;604)

Tlrr: scithtcd'ltvcrugc distrrunt r¡¡tc uscd in dctcrmining drc actuari¡l prcscnt valuc of thc proJccrcd bcncfit
obligutron rv:¡s 7JÍ. us of Dcccnrlicr ll. 1997 anrl 1996. Thc rarc of inc¡casr. in futurc èompcnsation lcvcls
rcflêctctl in such tlctcnlih¡tion s'as 5Í, ðs of Dçccmbqr 31. 1997 and t996.Îhc cxpcctcd long-tèrm rarc ofrcturn
on ¡t{sct$ rv¡¡s 9Ç ¡¡s of Dccc¡¡bc¡ 31, 199?. 199ó ¡nd 1995, Pl¡n ¡sscts cons¡st primarily ofcommon stock.'
nìuturl lunJs rnrl li¡crJ incrll¡t.' sccurilics s¡¡tcrJ ut f:¡ir nra¡kct valuc, ¡nd cash cqllí.:nlcnts surcd ¡t cos¡, r¡ùich
approriur:rtss f¡rir nrcrlict valuc. Unrccogniz.cú itcms a¡c bcíng n:cognizcd ovcr ùs cst¡mtlcr.t rcmaining scrvicè
livcs of uctivc clrrployccs.

Jì-ct ¡r'nsion 
"*¡ 

*-^n r.' ;n.tu.l.* thc fol lowing conlponcnts:

Scrvicc cos¡.hs'ncfits ¡rtrihútcú to ñ-rvicc during thc ycar
lntr.rr'sr cr¡st rrn prrrþctcd hcncfit ohligution
Curt¡ilnrcnt loss
Actu¡l rcturn on Flxn {$scts
Nçt ¡n¡oniz¡tíon und rlcfi¡rr¡ls

Nct ¡^*nsion C:r¡r'nsc

Nct pcnsion cxPcnsc frr thc ycrr cndcd Dcccnrbcr 31, 199? includcs S9?2 cu¡rsilmcnt loss a¡soci¡¡cd wirh
ccruin cxccutirr: ofliccr clungcs during thc ycar.

F47

ft¡r Endsd Dc(cFh.r J¡.
t99t l9tó ' tr95

53.08f 53.098 52,t25
2.8D 2,412 2.fi)1
972 -G908) (r.4e0) (tJ47)

r.537. E44 ',831

ss,195 f4.894 Sr.ó16
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CLN HOLDTNGS INc. AND SUBSIDIARIES

-i:,. 
-.^-

NOTES TO CONSOL¡DATED F¡NÂNC¡/A,L STÂTEMENTS{Continucd)

(In lhous¡nd¡, cxcept sharr drta)

13. Employcc Bcncfil PlandContinucd)

Savingt Plan:

Holdings mainr¡ias ¡¡ cmpJoycc srvinç plcn un<Jcr Scction 40t(h) ofrhc lntcrn¡l Rcricnuc Codc. Thir plln
covcrs subst¡nti¡lly atl of thc Complny's full-limc U,S. cmployccs ¡nd ¡llows cnrployccr to coltributc un to
t07o of ¡hcir salary to thc plan. Thc Company nr¡tchss. ¡t ¡ 34* ratc, cnplo¡rc conr¡ihurions of up to 6* of
thcir salary. Amounrs chargcd to çrfrcnjc fff matching contributions wcrc Sl.¿101, StJlf, ind St.l65 for the
ycars endcd Dcccmbcr ll. 1997. 1996 ond 1995. rr:spcctirrly,

RctÍrcc Hcalth Corc and Lìlc hrstrancc:

Thc Company, through Holdings. providc ccn¡¡in unfundc<l hcalrh and iifc insurancc bcncfiu for ccn¿in
rctircd cmployccs' Approrimatcly 559f of thc Conrplny's U5, cnrployccs nuy bcconrc cligiblc for ¡herc bcncfirs
if drcy rcach rctircmcnt ¡-ec whilc rvorking for thc Contpany.

The following-tablc rcconcilcs thc funrJcd s¡¡rus of thc Corñprny's ¡lloc¡blc porrion of Hotdings,
noslrcl¡rcmcol bcncfit plans whh thc ¡rnount rccogniz.crl in CLN Holdíngs' cons<¡líd¡rc<J b¡lancc shccrs cs of ihc
datcs indica¡ed:

¡t.
t9yt ¡9ró

Ascun¡;lütcd ¡oslrctircmcnt hcncfit obligstion:
Rctirccs..,..,,.
Fully eligíblc ar:tivc plan prnicipants ..,...
Othc¡ activc plan parriciprnts

Tot:¡l uccu n¡ul¡tcrJ ¡rustrclircnrcnt nkncfi t obli g:rtion. . ., .
Unrccognizcrl trunsition bcncfit
Unrêcognizcd prior scnicc cost.. ;..,,..
Unrccognizcd nÈr Sain .......,
Nct postrcrircnrcnt hcnclir liatiiliry ....

Nct pcrirxJir'postrclircmcnt br:ncfit cxpcnsc inclurjcs thc foll,rrri¡g irotltnrlncnts:

l'r¿r llnd¡d llrcmlxr tl.

s (ó.q51)
(3.308)

( r 0.323)

(20..r82)

(3.?07)
(40{)

(1.{ l.f )

s(17.(xls)

s (6.6E2)
(3i015)

( 10.664)

(20.36 I )
(r,9?3)

(492)
(e7l)

s(:5.802)

Scrvicc cost.hcncfirs a¡rrihutcd to scrvicc during rhc ).!.¡rr , ., ,
¡ntcrcst cost on ¡c'cumul¡tcd Fostrclircmcnt hcnclit ohli_r:¡tion
Amortiz¡tion of t¡¡nsirion bcncfi¡ onrJ othcr nct gains ..,...,
Nct pcritxl ic fxrsrrctircmcnt bcnc lit ex¡rcnsc

¡rI
s 9¡7

¡.453
(158 )

s!.0:!

lrrô t9r5

S¡.0¡{ S ?56
1.454 1,352

ßT) _gë)
s:.¡d{ st.ó53

Thc discount r¡tc uscd in dctcrmining thc ucuumulircd portrcrircmcnt bcncfit ohligation ("APBO.') was
7.57 cs of Deccn¡bcr 31. 199? and 199ú. Al. Dcccmhcr 31. 1997. ¡hc ¡ssumcrl hc¡lth .orc-cost lrcnrt r¡tc uscd in
mccsuring thc APBO was ?,591' starting in t998 thcn gradually rlccrcasing ru 5Z Uy rhc yc,u 2003 und rcmaining
ôl th¡l lcvcl thcrcr[tcr. The hc¡lth cårc cost t¡cnd rarc ûrrumpt¡oo hls r signilicmi cffcit on thc Famgunt of thc
obligation ond prri<xlic bcnclit crpcnsc rcportcd. An lncrc¡sc in rhc sssumcd hs¡lrh cùc cost rrcni ntcr by.t% in
crclt ¡'car u'ould inc¡c¡sc rhc APBO as of Dcccmbcr I l, 1997 by rpproxinútcly l9% ¡nrl rhc sc¡çicc lndintcrcst
cost cou¡fx¡ncnL$ of nct pcrkrrJic fiostrcrircmcnt hcncfir crpcnsc hy rpprorinrrrcly 22%.
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CLN HOLDINçS TNC AND SUBSIDIARIES

NOTES TO CONSOL¡DATED F¡NANC¡AL STATEMENTHContiaued)

fln thousends, crcePt shlrc date)

t3. Þnploycc Bcaclir Plans{Continucd)

Stock Optîon Plant:

The Company adoprcd 'Ihc Colc¡ru¡¡ Company. lnc. t992 Stock Optíon Plan (thc "1992 Stock Option

glan") in l99L During 1993. rhc sharcholdcrs ryprovcd ¡hc 1993 Stock Oplion Plan (thc "1993 Stock Option
plcn") and during 1996, rhc shn¡choldc¡¡ approvcd Thc Colcman Company, lnc. 1996 Stock Optlon Plan (thc
!.tg96 Srock Oprion Plán"). Undcr tt¡c ¡c¡m¡ of thc 1992 Stock Optíon Plan, ¡hc 1993 Stock Option Pl¡n ahd thc

1996 Srock Oprion Plan (collcctivcly rhc "Srock Option Plans'l). inccntiw stock options f'lSOs"), non-

quclificd srock oprions ("NQSOs") and stoclr opprcciatlon rilhu may bc grantcd lo kcy cmployccs of the

Company and any of iu affilia¡cs f¡om timc to ¡¡mc, Stock opl¡ons havc becn grantcd undcr lhc Stock Option
ptans wirh vcsring tcfms and m¿ximum tcrms of rpproximrtcly fivc yers and lcn ycars. rcspcct¡ycly, Thc

aggrigarc numbcr of sharcs o[ common ¡tock os to which opl¡ons and rights may bc grantcd under thc Stock

Oprion Plans may no{ crcccd 4J00,æ0'

Thc following lebls summari¿cs thc s¡ock oFrion lrrnsacr¡ons undcr ¡hc Srock O¡ion Planr:

t99l t99ó ¡t95
lYclghlcd.

OplloN

3.0r7.6t0

¡'.le

t 15.84

Opllod

2572,9J0

tYcLhtcd.
Awf.¡r
E¡cct¡c

Pria

st5:5

$llthtcd.
Ar.ntc
ErÉßka

Frlñ

s I {.03

Awnßt
E¡srclr

Outstanding-;unuary l,
Graorcd:

at m¡rrkct pricc ,......,....,
obovc markcl pricc.,.,...,..

Excrciscd,
Forfcitr'd

Outstrnding-Dcccmbcr 311..,...

E¡crciscblc-Þcccnrbcr 31, ....,,
\\'ci,uhtcd-crcra8c fuir v¡luc of

options grcntcd during thc ycar:

at nlarkct pricc .. ..,.,.,,...
¡hovc m¡rkcl pricr.,......:.

2.08 r,ofi)
75.000

(120,750)
( r.605.310)

1,3.r7J50

927.000

294.000

38 r.000
( ¡ 5{,890)
(75.4 lO)

3,Ol ?.630

513.440

Opllñ

2,3 10.988

637,000

(325,748)
(19.2 t 0)

2572J30

l 3.25 4t3,526

N¡mbrr
ti¡rrrib¡tlc

425¿30
r 8 1.250

t26,t20
94J00

92?,000

I {,77
r 5.00

¡ t.42
t6.49

r5.r4

t4.01

r9.73
r5.00

tz-t7
t4.19

t5.84

17.89

ra09
I ¡.t{
r5.25

r:.8J

s

s

1.43

5.28

s ó.ó2 s 7,¡l

s 3.2t s

OplloF E¡c.ci¡¡blc

Tns fullowing t¡blc sumnr¡¡izcs inform¡tion conccrning cuÍcntly outst¡nding and crcrcis¡blc o¡rtíons at

Dcccnrbcr 31. 1997:

Opl¡Þñ Os(rl¡ndin t

ß¡69! 0l
fl¡crtùc
PrlG

sr2,25.Sr3.82
$ l].83.S 14.00

$t4.0t.sr6.r2
s r6.t3.s20.38

s I 2.25-St0.38

ltumlrcr
OuùtüdiFt

543.030
878500
806.520

t.t r9J00

3.lr?-f50

lvdßht.¿.
AEÞ!.

¡lcnrr¡¡¡nß
Coñlndu¡¡

(Jl<

5.2ó ycoi:
9.29
6.66
9.20

7.97

ìT.lßhtcd-

^rcnßrEicrl¡c
I'rkc

Í I 2.96

t4.00
t5.3E
r 6.92

15.r4

W.¡3blêd-
Axa3c
E¡¡¡clr
Ìlc

I 12.79

t4.0
t5:
r6.6

. t{.0

F49
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. (ln thousandg crccpt sharc data)

13. Employec Bcncfit Plrni¡-(Coolinucd)

As dcscribcd in Notc t, tlu.Company follo'*s APB Opinion No. 25 in accounting for stock compcnsarion
ùrì¡r¡gcmcnts. ho form¡ financiel. informltion rcgarding nct incomc and carnings pcr shlrc has bccn dc¡cmincd
as if ttrc Comprny hrd accountcd for its cmploycc stock options undcr rhc f¡ir v¡luc mcthod of SFAS No. 123.
Thc f¡ir valuc of fSOs and NQSOs grantcd during 199?, 1996 and 1995 wcrc estìm¡tcd ¡¡ thc dllc of granr wing
rhe Bfack-scholcs option pricing mÖdcl wirh lhc following wcightcd.avøagc assumptionr: risk.lrcê lnicrc¡t rerei
oî 6.511o,6.1l% ond 5.91 Vo lor 1997, t996 and 1995. rcs¡æoivcly, dividcnd yícld of 0.0%. volariliry of llic
ex¡rcctcdmarkctpriccof thcCompany'tcommorstockof 31.3%,20.2%add 30.8%for t997. t996¡nd tg95.
rcspcctivcly, and r wcightcd-averagc cx¡æctcd lifc of ¡hc o¡ion of 7.7. 5,5 and 55 ycars for t997, 199ó ¡nd
1995. rcspcctively.

SFAS No. 123 rcquircs thc usc of option, v¡lualion modcls. one of which i¡ thc Black-Scholcs modcl, that
wcrc nol dcvclo¡rcd for use vlluing lSOs or NQSO¡, Funhcr. thcsc option va¡uation models rcquirc rhc inpur of
highly subjcctivc ôJsumplionS, including thc cxf,cctcd stock pricc volatilíty. ln mlnagcmcnt's opinion, based on
thc ¡bovc. tlre cxisting nro<Jcls dp not ncccsscrily providc a rctirblc single mcasurc of thc Î¡i¡ vaiuc of is ISO¡ or
NQSOs.

: Th. folloo'ing summarizcd, unaudircd pio forma rcsults of o¡rrations assumc thc csririr¡rctl lair valuc of ùc
ISO¡ ¡nd NQSOs grantcd durini thc ycrrs cndcrl Dccctnbcr 31. 1997. t996 ¡nd 1995 i¡ amoní¿cd lo cxpcnsc
ovcr ths lSOs' and NQSOs' vcsting ¡rcriul. SFAS No. 123 dtæs not rcquirc disclosurc oftlrc cffccr ofany grants
ofstock h+scd compcnsation prior to 1995 ¡nd, rhc¡cforc, thc pro forma cffcct ofSFAS No. 123 on nèr carnings
is not rcprcscnt¡tivc of thc pro form. cffcct c. nct earnings in fururc )"*, ' 

r,_rr:"acd Drcçnrbrrt. 
l

Pro f<lrnru nct (loss) errnings .

,yrl t9eó t9!I
s(55.0{5) S(58.et8) S9.742

i
14, Con¡nritmcnts rnd Con(ingcncics

ltttc¡:

.Tlrc Conrprny lc:s.s nt¡nufucturing. lrJnrinisrrativc und salcs fac¡l¡r¡cs ,n,J various typcs of cquipmcnt undcr
opcràring lcrsc uga*crncnrs cxpiring through 2007. Rcnrcl cxpcruec rvos S15.6?0. Sl4,ló4, ¡nd Sl lJ26 for thc
yenrs cndcú DcccnleLr .ì1. 199?, 1996 ¡nrt 1995, rcspcctivcly. Mininrunr rcotol conrnrirmcns undcr ¡ll
nonc¡tnçcll;thls opcrating lr:rscs with'rcmaining lcasc tcrnrs in cxccss of onc yiar from Dcccmbir 31. 1g97,
uggrr'gatcr.l S3l-5lló: sucl¡ cot¡¡rtril¡ucnts for cagl¡ oflhù fivc ycrrs subscqucnr to Dccc¡nbcr.ì1. 1997 a¡c 57J71.
Só.6E.1. S{.62!, Sl.E{E. anrl 53.5ó0. res¡cr:rively. and 3ó.222 rhcrc¡ftcr,

'llrc Compan¡' lc¡tscs its forntcr corpor¡tc oflicc huílrtiog in Dcnvcç Coloraào undcr ¡grccnìcnts which givc.
lhc Cotnnrnl tlr.' riglrt. suhjcct to ccnain qualification$, to rcncw or lcrfl¡inatù lhc lcose, or purchasi thc propcrty,
Upon tcrrnin:rtion. rhc Cr¡rnp:¡ny has gucrantccrt thc lcssor ccnrin rcsidual r¡luc¡.

ûtt ínt¡uur,l/al t!.ruc rt:
Cilhcn à,tl llitslc¡- Sitc. Âs a ¡csult of invcsti-ulions undcn¡hcn in 1986. thc Kcnscs Dcpô¡tmcnt oÍ

Hcalth ¡nrl Enrironntsn! ("KDHE ') discovcrcd tlr¡¡t troundwutcr in lhc do*.nlown Wichir¡ arc¡ (thc "Cilbcrt
and Muslcy Sitc") rrs sonl¡¡¡¡tin3(cd with vol¡tilc orglnic chcmicalr ("VOCs"). C<¡lcman occupicd a facility
s'itlrin tlrc bound¡¡rics r¡f rhc Gilhcn and Moslcy Sitc. Subscqucnt invcsrigrtions in rhc ¡¡r¡. iocludini
inrestigutioos in Nr¡vcmhcr t98E hy Colcman, in¡líc¡rcd thc groundwarcr bcncarl¡ ¡hc Colcm¡n propcny ll
contu¡nin¡tcrJ with VOCs, Colcm¿n ir in thc proccss of rcmcdiuting thc conran¡in¡tion on itr própcrty,

Thc City of ll/ichira h¡s cnrc¡cd into r voluoiary agrccmcir .whh KDHE in which lhc C¡ry rgrccd ro
inrcstigrtc ¡nd ¡hr:¡ rc¡ncdiate con¡¡mination in ¡hc Gilbc¡t and Moslcy Sitc. Colcman h¡¡s cnrctcd inro ¡n
rgrcr:nrcnt with KDHE in wl¡ich Colcmsn agrccd to pcrform I similar sturt¡,for the Colcnrrn propcny.and to
inrplcmcnr rcl¡cdirl acrivi¡ics at irs propcny, tn rdrlition, Culcrnan cnrcrcrl into ao agrr.cnrcnr ùirn rtrc City of

F-f) 
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- CLN HOLDTNCS TNc. AND SUBSTDI,ARTES

NOTES TO CONSOLIDATED FINANC¡AL STATEMEMS-{Continucd)

(in tho',.¡nds, exccpt shere detz)

14. Commilments and Contingcncics{Continucd)

Wichir¡ in wl¡idr Colcm¡n agrccd ro fund irs ploþnioD¡tc sh¡rc of th€ C¡ty's study and ¡cmcdi¡tion of thc

Gitbcn and Moslcy site.

Maízc Sít¿, Colcm¡n has undcnakcn a sóil ¡nd groundwalcr invcstigation ål ¡ts fac¡l¡ly ln Maizc, Kansat

(rhe .'Maizc Sirc".), Rcsils indicstc ¡haì limitcd VOC contarninátion is prcscnr in ttrc groundwatcr undcr ¡nd to

ìhc southc¡sr of rhc faciliry.'Thè d¡re has bccn rcporcd ro rhc KDHE, ¡nd Colc¡n¡n .has cnicrcd into ¡n
alrccmcnr with KDHE to implcmcnt uppropriatc rcmcdial scl¡ons. Thc rcmcdíatíon systcm has bccn ins¡allcd.

"id 
Col"r¡n is in thc proc$s of r"mcdioring thc conumin¡tcd grooirdwatcr.

Nonhcost SiLs. tn 1990. C<ilcman undcnook a soil rnd groundwatcr lnrrcstigation of its facitiry in nonhc¡st
r.v¡chir¡ ((h¿ .¡Nothcåst Sirc"). Rcsuhs indic¡tcd lhc þrcscncc of VOG.in thc groundwaler and soils. Although

some of rhc conr,aminarion may bc a ¡csuh of Colcmon's opcrations ¿l thc fûcilíly, thc dct¡ also indica¡cd th¡t

contamitation was mignring onto thc Colcmon propcty fiom up gradicnt ¡ourcc¡. Colcman tcftodcd ¡hc inititl
rcsulrs of irs study ro KDHE. Colctnen has also providcd copics of all d¡ta to ¡hc Unitcd Statcs Environmcntrl
protcçrion Agcncy (tlrc "EPA"). at ¡tr rcgucsr. The EPA h¡s no( in¡l¡¡¡lcd :tny acl¡ons agô¡nst thc Company with

rcspcct ao thc Northcssr Sitc. An rgrccmcnt h¡s hccn cnlcrcd into with KDHE ¡o unddr¡akc adtli¡ional

invesrigarory ¡clivitic¡, and rn inrc¡im tcmcdi¡tion systcm has bccn lnst¡llcd'

Thc Compony h¡s not bcen namcrJ as ¡ frolcnt¡¡ll)¡ rcsponsiblc party ("PRP') by rhc EPA nor docs lt h¡vc
joint and sevcnl libbiliry rvlth any orhc¡ PRP for rcmcdiation at any ofthc above silcs.

Thc tompany has r<topred an cnvironmcntal policy dcsigncd ¡o cnsu¡c thc Cod¡p¡ny opcrater in futl
compliance with applic:rblc cnvironmcntrl rcgulations and. whcrc appropriatc, tltc Compcny's orvn intcrnrl

srond¡r<Js. Colcman has ¡¡lso undcrt¡kcn on cnvi¡on¡rrcnul complioncc autlit ¡nogranr. The Cornpun¡t makcs

cxpcnditurcs it bclievcs anc ncccssury to conrpl.v wítl¡ cnvironmcntal manrgcmbnt pracl¡ccs, Éivironmcnml

cxpcndirurcs ¡h¡t ¡cl¡rc to curcnt opcrut¡o¡is.src cxpcnscd or capitãlizcd as oppropriute arid wcrc noi sigiiiltr,:rnt '
in 1997 ¡nd arc not cxpcctcd ro ht: significant in thc forcscc¡blc futurc, Tlrc Company occrucs frr lossós:

asscriarcd rvírh cnvironn¡cnral rcmcdintion ohligations whcn such losscs arc pr<lh:rblc lnrl rcasonabty ösiímrblc.

Accruuls for csrimltcd, kxscs frrli¡r tnvirorrn¡cntul rcrncrJi¡tion obligations gcnlrally rrrc rccôgnizcd no lrtc¡ ¡hrn

complction o[ ¡hc rcmcdial fersibility srudy. Such ¡ccru¡¡ls are ldjusted as furthcr inform¡tion rtcvclops or

circums!ancc5 change, Cosrs of fuiurc cr¡r:ndilurcs for çnvironmcnl¡l rcrncdi¡tion oblígotions src nt¡{ discountcd

to ¡hcir prcscnt vrluc. Rlrorcr¡cs of cnvi¡onmcnf¡l rclrrcdi¡tion cosis frum othcr Ptrt¡cs lrc rccognizcd !s c55cl,s

whcn thcir n:ccipt is dccrncd probablc

Whilc it i-s possiblc thc Company rcscrvcs nuy clungc in thc nc¡r lcml, thc Conplny bclicvcs lhc Ícscn'cs

cstablishcrj for cnvironnrcnr¡l marrc¡s are rdcquatc. This bclicf is bascd on csl¡rnatcs providcd by thc strtc

govcrnmcnçl authoritic¡ rcfcrrcd to ahovc. rcsults of cnvironmcntal inve*tigirtiôns ofthc grounrlwntcr ¡nd soils

¡r thc nlrnuf¡cturing ficílitics o¡rcratr'd hy Colcnl¡¡n coniluclcd by indcpcnrJcnr consul¡an¡s s¡rci:rlizing in

cnvironnrcnral invcstigations and rcmcdi:¡tion lnrf cstinrotcs providcd by such indc¡ændcnt consultants. togcthcr

with cstimatcs providcd hy Colcman's cnvi¡onmcntll cnginccring staff.

Othcr:

The Company and Holtliogs arç involvccl in sarí¡rus cloims ¡nd lcgal actions arising in tlrc ordincr¡. coursc

of busincss. Thc Company bclievcs ¡he ultimltc disposition of thcsc m¡ttcrs is not cx¡çctcrJ lo havc o m¡tcrirl
arJvcisc cffccr on CLN Holdirfgs' consolirl¡tcd fincnsiul condition or rcsuhs of opcntions. Tlrc Gornproy hrs
cntcrcd into o cross-indcmniflcât¡on rgrccmcnt wirh l{oklings ¡rursurn¡ to which it will lndcmnify Holdings

against all li¡bilities rcl¡tcrl ¡o bu¡ine¡scr ¡r¡nsfcncd lo thc Compony, and Holdings will inrlcmnify thc Company

against all liabilitics of Holdings otl¡cr tl¡àn li¡bilirics rclstcd to thc busincsses tnnsfcncd to thc Comprny.

Thc Company is pany ro ¡ liccnsc sprccment which rcqulrcs p¡ymcnts of minitnum gmrantced rcyaltics
aggrcgating to Sl 1.778 ¡t Dcccmbcr 31. 1997: iuch conrmltmcnts frr crch of thc fìvc ycars rcnEining undc¡ ¡hç

rgrccnrcnt suhscqucnt to Dr¡ccn¡bcr 31. 199? urc Sl.0{0, Sl.7{5. S:!,.134. S3Ol0 anrl 53549. rcspccivcl¡'.
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NOTES TO CONSO LIDATED FINANCTÀ L STATEMET{TS-{eoatlnucd)
'(In thousands, c¡cept sharc deø) 

l

t5. Significent Customcrs

Thc Com¡rany's U.S. and Canadian o¡rcntions havc onc significant cus¡øncr which accountcd for
approxirnatcly ¡3*. 159Ë. znó l91k of ncl rcvcnucs in thc ycars cndcd Dcccmbcr 31. ¡997, 1996 ¡nd 1995.
fcspcct¡vcly.

16. C¡sh Flow RcpoíIng

CLN Holdings uscs thc ¡nd¡rcct mcthod to rcf¡on cash flows from.o¡rcrating aaivirics. tntcæst paid wrr
S12,217. 537.608, ¡nd 523.976 and nct incomc taxcs paid wc¡s $3,206, 32,857. and'$4,ó06 for rhc ycars cndcd
Dcccmbsr 31. 1997. 1996 and 1995. rcs¡rcctivcly- Ccrtain nonssh ¡¡ansastions rclating ro acquiritioru, thc
iss{¡oncc of long-lcrm dcbt ¡nd incomc t¡¡cs h¡vc bccn rc¡nrtcd in Notc.¡ 2, 9 and I l.

U. GcoBraphlc Scgments

. CLN Holdings,'through ùc Com¡iany. dcsigns. manufactu¡cs ond ma¡kcs a widc varicty of muhi¡sç
products ¡nd acccssorics, which arc primarily markctcd through indcpcndcnt rcta¡t markct¡ for outdoor rccrcâtion
and h¡rdrvarc-consumcrs. CLN Holdings, through thc Company, is a lcading manuf¡cturc¡ ind m¡rkcrcr of brand
n¡¡r¡c consu¡ncr products for tlrc bamping and ¡clatcd óutrJoor rccrcation m¡rkcu in thc Unitcd.Stlrcs, Canadq
Euro¡rc. snd Japan.

O¡ærating profìt. cr inrJicatcri bclów. rcprcscntt nct rcvcnuct lcss opcroting cxpcnscs and ¡mortiz¡tion of
goodwill. Gcncrclly. salcr bctwccn gcographic arca¡ arc.made et cost plus a sharc ofo¡rcrating profit. tdcntifioblc
¡¡sscts arc thosc uscd by cach gcographic scgmcnL Corporotc âsscts arc principatli c¡sh, ccnain pro¡æny and
cquipmcnt. inco¡rc ta¡ rcfunds rèccivablc-uffiliatc. and dcfcrrcd chargcs,

lnfornration rct¡tcd to CLN H<lklings' gcogrcphic scgnrcnrs i¡ ¡s foltows:
Yør Endcd Dcanl¡cr Jl.

Nct rcr.cnucs:
Donrcstic-U,S. ,

-ExponEuro¡r:......,.,-
Othcr forcign ....
ßlin¡in¡tions.....

ldcntifi¡hlc asscts:
Drxncslic,..,.,
Europc......,..
Othcr forcign
Corporatc..,,,

lwl .¡yr6

s 855.365 t 916¿60
78.120 9t.t25

2t7.863 'tó8.?80
't67.t t9 2t9.350
064,173) . 1t15,2991

s r.l54.294 S r.220.2 t 6

t9r5

s7 ¡6.0 r 8
90.434
52,233

169;8J6
(94,9{7)

s933.'74
Opcrrting profit:

Dorr¡sstic (a)..,.,.
Europc (hl .,..,..
Othcr forcign (c¡,.

Corporltc cxpcnscs (d) .
lntcrcst, cxpcnsc, . ,. .. . ,

(Loss) crrningr hçft¡rc inconrc tlxcs. nrinority ¡ntcrcs¡ lnd
cxtrrurrJinary itcm .,......,..

S (¡tll-1?5 S 782J73 5696.6812r6.8tó 247.4t2 ?01789t,t92 E3.033 59.t07
f08.536 95.4J7 E3.t94

$r,09?,86e il.208.275 5909.460

(a) lncludcs rcstrucruring and orhcr chargcs of S2t,025 in l99l ¡nd $49Jj? in t996,
(b) lnctudcs rcsrvcruring and brhcr chargc¡ of jl t4 in 1997 ¡nd f20,OO2 in 1996.
(c) lnclu(lcs rcstruclurine and othcr chargcs of Sa.lsl in 199? ¿nd f4.941 in t996; nnrJ 511289 of ¡ssc¡

irnprinncnr clurgcs i-n 1995.
(d) lnclurJcs rcsrrucruring ¡nd orhcr clnrgcs of $l 1,129 in 1997.

F-52

5 3{,754 S t9.9t5 5¡2q,9t5
t39e (t7.505) (¡.24t)

26_ì84 4,027 (t0J40)
62,437 6,43? ¡01,t34
(31.óE0) (17,430) (20't53). (90.816) (75,t20) (57.830)

ti&gl3Ð !l9Et!¿) ¡-?e.!l!
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frù¡lt^t¡t É¡fFttErK
¡lV¡þ ¡V VW¡iJV&¡yò¡EU r¡lrô¡lVò^s 9¡^^g¡v¡Érr.g-\.Ut¡t¡t¡UçU,|

(tn thou¡¡nds, cxcePt ¡h¡rc d¡l¡)

t8. Quarlcrly Fiirancial Summarics (Unauditcd)

Summa¡izcd quàncrly lin¡nciel da¡a for 1997 and tg96 ¡¡c ¡s follows:
QErl(r Êldcd

lllßh tl, Jqæ !0. ScFcñlìar J& Dsnl¡cr !1.

I 997
Nct rcvcnuc5 ,,
Gross profit (a)

Loss bcfo¡c cxtraordinary hcm (a)..,...;....
Ncr locs (a) .........,......,....:
tgg6
Nct rcvcnucs
Gross profit (a) . .. . .. .. ,. ,.
Esrnings (loss) bcforc crtraordinrry itcm (a) .

Nct ernings (loss) (a)..,..,............,,. ;

5269.60?

(46,330)

s (42s) s il.1o2 5 9.0t0
2,415 lt.s¡l? 9.433
2.¿ll5 I 1.547 9.433

33.567
44,495
4.t.49.5

s295,46{ S381.514
Er.042 t0t.9t3
(585e) (350)
(5959) (¡ rJTe)

¡252.434
69.867

(tóJ30)
(20.830)

5?22.882
ót.t4 I

(¡4.0ó8)
(14.0?8)

$224.395
33.32t

(36.t49)
(3ó, r 49)

s (311)
(9 ¡4)
(9 l4)

r0.438
8.02r
8.03 t

s273560
80.966

8.1 80
?,598

f452.654
r37.538
¡7,33?
t6.680

39.894
(46,325)

(Ð tr.t-J.r r**cturing and othcr chargcs (crcrJis) as foliows;

I 997

Gross prolÌt
Earnings bcforc cxtraordioary ircrr
Nct carnings .....,...,, :.-...,,,
r 996
Gross profit
Eurnings bcforc cxtraordincry ircm
Nct cornings

19. Inrpacl of Ycar 2ü)0 (Unaud¡f€dl

Somc of thc Comprny's oklcr cornpucr frrosñ¡rrs wcrc wrirrcn using turr.dighs rathcr th¡n four to rcprcscnl
thc applic:rhlc yor. As a rc$ult. thh-c cort¡putcr progranrs rccogniz.c.a datô rcprcscnrcd hy "0O" ls rhc ycer 1900
tathcr lh:tn thc ycîr 20(n- This situ:¡tion, hnorvn ¡!s lhc "Yc¡r 2Ò00" issuc. could caus: ¡r systcm failurc o¡
¡niscnlcuhlions causing disruption$ ofnpcrutiuns, incluúiig, ûmoIg othcr rhings.:r lcnrF]r¡ry inabiliry to pra:rsr
tr¡nslctions, scnd invoiccs, or cngr,gc in sin¡il¡r nonnul busincs.r uctir.i¡ics,

B¡scrl on õngoin-e asscssmcnts of thc Corrrpany's opcnuions, thc Conrplny hos <tc(crmincd i( wilt h
rcquircrl lo morJify or rcpl:tcc ponions of ¡ts çonrputcr softwarc so lhc conìFutcr systcms will function prqrcrly
with rcspcct tr¡ datcs in the ycar 2(XXl ¡nd thcrcnftcr. Thc.Conr¡lny hclicvcs rhar, ¡n mosr inst¡¡nccs. with minor
nrodilicutions to existing softrv¡rc. rhc Ycrr 2000 íssuc will not posc significant opcr¡r¡onul prohlcms fo¡ its
comPutcr syslcms. Thc Com¡rny h¡s itlcn¡ilicrJ onc location with significrnt Yca¡ 20O0 sof¡warc issucs. Faílure
lo cornplclc r 'tirncly convcr*ion of this loc¡tion to ¡ Yc¡r 3(X)0 compliant s).stcm couftJ h¡vc ¡ matcrial imprct on
lhc opcnthlns of thc Comprny: ltowcvcr, thc Conrprny has bcgun lo rcpbcc thc sofiwarc ¡¡ tl¡i¡ loc¡tion. ¡nrt
such rcplirccrncnt softw¡rc is cr¡æcrcd ¡o tn hrstallcrt ¡rior lo Dcccnreçr ll, lrg9.

Thc Company h¡rs initi¡tc<J form¡l conununica¡i¡rns whh somc of its significanr supplicrs lnd lugc
custónìcrs to dctcrminc thc cxtcnt ¡(r wh¡ch thc Conrplny's inrcrf¡cc systcnrs arc vulncr¡blc lo thosc third ¡ranicJ'
f¡ilurc to ¡cmcdi¡tc ¡hcir own Ycar 2000 i:wuc*, Thcrc çan hç no guùruntcc thut ¡hc systcnrs ofothcr comprnicr
on which thc Conrpany's s¡'stcms rcly will hc timcly convcdc¡l ¡¡nd would not h¡¡vc ¡n atlvcrsc cffcc¡ on thc
Conrpuny's systcms-

_ ln 1996, thc Conrpany hcgun I prtrj*-t to sclcct ¡nd instalf a Company-w¡dc c¡¡crpr¡sc rcsourçc compurcr
softu'¡rc s¡'ston dcr-igncd lo int¡rorc opcrrt¡onit cfficicncy.'l'l¡c sr:lccrcd systcm is Yc¡r.2000 compllani ud
conrplcrc ins(¡ll:rlir¡n ol'this sofr$rrc systcur is crpcctcd tr¡ takc ¡hrcr: y"rrì, Tl," cos( of ¡|rc nürch+rc of rhc

F.53
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CLN HOLDINGS INC. .AND SUBSIDIARTES

Nû'¡ bs ¡ û ÇONSU LUiA,TED F¡N-ÀNCIÁ L s-r ÀTEM EN-IS-iCon I Inucd )
(ln lho¡¡sand¡, cxcept sharc del.e)

!¡

19, Impact of Ycar 2000 (Unaudítcd)-{Continucd)

softwãrc and inst¡ll¡tion costs ¡s Êxpcctcd to rongc from $20,000 ¡o S2S,000. Thc Comprny wilt capitalizc I
significant porr¡on of úrcsc cosls ¡nd doc¡ no¡ bcllcvc rtrc corrs of rhir projcct will ha"c I signincanr ;i"par o"
the Company's fin¡ncial condi¡ion or rcsulc of opcratlonr.

Thc coss of thc projccr and rhc dorc on which thc Company bclicvcs ir will bc yca¡ 2000 compliant arc
based on managcmcnlr¡ bcsl cstimaæs. which wøc derivcd utilizing numcrous assumptíons of futuic cvcnts,
including ¡he continucd avaihbility of ccri¡in rcsOure6. third pany modific¿rion pians and orher factor¡,
Howcvcr, lhcrc can bc no guoranlcc th¡¡ ttrc¡c cstim¡tcs wilt bc ¡chicvcd and ¿ciu¡l rcsuls coutd diffcr
matcrially from thosc anticiparcd, Spccilìc factoa that mlght cause such matc¡iat diffcrcnccs ¡".¡"¿", Urir., iii
limited to. lhc avaílability and cost ofpcrsonncl tr¿íncd in thi¡ ¿¡c¿. rhc rbility to locatc and corrcc¡ all rclcv¿nt
computcr codcs. gnd similar uoccrtaindes.

20. Subsequcnl Evcnt (Uneudilcd)

On Fcbruary 27. 199E, rhc bompany,sunbcam Corporarion (..S-unbcam..), end a wholly owned subsidiary
of sunbc¡m ("Mcrgcr sub"). cntcrc<t ¡nto 0n Atirccmcnt 

-¡¡d 
pl¡n of Mcrgcr lrhc :.col".* 

Mcrgcr
Agrccmcnt") providiog thrt, anrong othcr things, Mcrgcr Sub will bc tnergcd (lhc .;Colcman Mcrgcr..) wirh ihc
Company. hirsu¡nt to thc Colcm¡n Mcrgcr Agiccmcnl cach sha¡c of rhs õomprnyt, Cu.iqn Srock. issucd and
outstanding immcdíotclt.prior lo lhc cffcctive timc of ¡he Colcman Mcrgcr iorhcr rhln cì:ruin sharcs) will bc
convcrtcd inlo the right'to rccc¡vc (e) 0.56?7 sh¡rcs of sunbc¡m comion stock, *¡rf, .*r.¡ paÍd io licu of
fractional sha¡cs. ¡nd (b) 56.44 in ccsh, wirhout inrcrcst.

Coincidcnt with thc cxccution of-th_c Colcm¡n Mcrgcr .{g.rccmcnt, CLN Holdings rnd Colcman (parcnt)
HoftJings ¡nc.. lhc P¡rcna conrp¡ny ol CLN HokJings. cnrcrcd Inro an Agrcemcnr ;d pl¿n of Mcrgcr (thi
"HoltJings nrcrgcr AErcc¡ncirt" ¡nrJ with thc "colcm¡¡n Mergcr Agiccmcnt... collccrivcly lhc ,;Mc;gcr
Agrccntcnts")' with Sunhclm lnrJ a wholly owncd subsidiary ol'sunbcam ("Lascr Mcrgcr Suh'í¡. Th. Holdi;;;
Mcr,ccr.,{grccnrcnr ltvid"* rhar, amoni orhcr things. úscr Mcrgcr sub wiil bc äcryco (rhc ..Hordings
Mcrgcr") with CLN Holdings. Pur¡uant to thc Holtlings Mcrgcr Agrccmcnr. rhc sl¡¡rcJof òLx Hniaingl:
conrn¡on srock issucrl rnd oursranding irnrncrJiltcly prior to the cffccrivc rimc of ¡hc HolJirrgs lrfcrgr:r (othcr thin
ccnain sharcr) will bc convcncrl in¡o thc ¡ighr to ¡qccivc ¡n lhc aggrcgarc 14,0g9.?49 lh¡rcs of Sunbcam.s
conrnron stock and Sl59,9f in cash. s.ithout intcrcst,

Following consun¡tnution of thc Hoklings Mcrgcc CLN HolrJings will bc ¡ dircc( rvholly-ownctl subsidirry
of Sunbc:¡n¡. Follorsing cr,¡nsunlnt¡¡tion of tl¡s Cotcnr¡n Mcrgcr. thc ðu,np"ny *¡ll bc ih inrJicct wholly.owncd
suhsidirry of Sunbcun,

Thc Hol<lings lvfcrgcr is suhjcct ro rrrc erpirarion of anrirrust waiting þrio<rs rnd scnâin othqrs¡:i¡srnry
conrlitions. Thc Col,:r¡t¡¡n Mùrgct Aerccrhcnt ir subjcct to .on.u.rot¡on of thc Holr.lings Mcrgcr. Thcsc
lr¡nsrclions will constitutc a changc in cont¡ol us dcfincd in thc Compony Crcdit Agrccmcnr.ihc Lyons and ¡hc
Esr:row Notcs. Pcr ¡hc ¡crnú of rhc Murgcr 

^grccntcnts. 
cçñáin ôrrangcmcnlî wirh rclarcd pon¡cJ nt¡y Þc oltcr€d

or tcrminllcd. ln ¡ddition. outstanding. unvcJrctl stock Complny oprions immcàiarcly 
"csi 

upon consunrmation
of thc Holdings Mcrgcr.

F.51
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INDEPENDENT AUDTTORS' REPORT

Thc Eoerd of D¡rccaors
Signaturc Brands USA. lnc. and Subsidiaryl

Wc havc audircd ¡hc aciompanying consoiidarcd b¡lancs shcctr of Signaturc Bnnds USA, tnc. anà subsidlary
(forrrcrly Hc¡lth o mc¡cr Produc¡s tnc.) rs of Scptcmbcr 28. lE97 and Scptcrnbcr 29, t996, ¡nd thc rclucd
con¡olida¡cd í¡t€sncntt of o¡rntions. siockl¡otdcrs' cquiç and c¡sl¡ flo,ia in thc ycrrs cndcd Scprcmbcr 2g.
1997i Scpte¡nbcr 29,1996 and Octobc¡ l. 1995, Thcsc consolidatcd linancial stalcrncnr¡ arc rhc rcsponribiliry of
'ùe Contpany's mana8cmcnl, Our rcrponsibillty ls to crprcrs an opinioo on thesc con¡olidarcd financial
rtatcmcnts b¡scd on our audits,

Wc conductcd our audits io acco¡dancc with gcncrally ¡cccplcd auditing standards. Thosc st¡nda¡ds rcquirc that
wc plan and pcrform thè audit to obtain rc¿sonablc arsunrncc rbout whcthc¡ the fioanciat s¡afcmcnts a¡e frcc of
¡nalcrial missl¿lcmcnL An audit includcs cxamining, on ¡ lc¡t basis, cvidcncc suppoting thc ¡mounls rnd
disclosurcs in thc lin¡nci¡l slatcmcnts. An ¡udí¡ also includcs asscssíng thc accounting principlcs u¡cd and.
significant cstimatcs madc by manogcmcnt, as wcll as croluating lhc ovciatl fînancial st¡tcmcnt prcscnration. We
bclicvc lhat ouraudíts provide a rcasonablc bssis for our opínion,

ln our opinion. thc consolíd¡rcd fin¡nciol s¡alcnrcnts rcfer¡rd to abovc prcscnt fa¡rly. ín all matcri¡l rcspccß. rhc
consolidotcd financial posirion of Signaturc Bnnds USÂ, lnc, rnd subsidiary as of Scprcmbcr 28, l99Z and
Scptcrnber 29, 1996. ¡nd thc ¡csulti of thcir o¡rcrltions ¡nd thcir cash llows for lhc ycars cn<Jcd Scprcmbcr 28,
1997. Scptcmbcr 29, 1996; and Octobcr l. l$5. in conlbrmity with gcncrally accc¡c<t accounring prínciplcs,

ñPlvtG P¿¡r lvtr¡wrcx u¡
Dcccmbcr 9. 1997,

cxccFf a( lo
poragraph 6 of
Notc 8. wl¡ich is
¡s of Dcccmhcr 24.

Clcvclond, Ohio
t997

Ê55
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SIGNATURE BRANDS USA, INC AND SUBSIDIARY

CONSOLIDATED BALANCE SHEETS

Scplcmber 28,1997 rnd Scptembcr 29,1996

. (Amount¡ in thous:nds, cxccpt PGr sherc dale)

'^ssEls

Currcnl as¡cls .,

C¡sh.,..........

Tor¡l cunènt rsscts ..... .'......'........
Pro¡rcrty, planl and cguipmcnt. nct .,. . .....,...
Othcr assct¡

Erccss ofcost ovc¡ fuir valuc ofnct uscts acquircd, net .,..,.......,......
. DefcqrcrJ linrncing costs. nct ....,..,.,,.....

Othcr.....,. ...,.......t..
Total othcr assc(s ,....,.,..
Tot¡l asscts

Ll,r¡¡un¡r:d .rro Sr¡KxrroLot:rs' Eeurn'
Currcnt liabilitics

Currcnt portion of long-tcrm ¡¡cUr,...
Accounrs ryjPl: .. . . .. . .

Accrucd li¡bilitics , . , , . . . , . .. . . . . , . .

Total currcnt ll¡bilirics
l-ong"1ç¡¡¡ dcb¡ .,....,..,,
PrrxJuct li;rhility ...:........
Othc¡...,.,...

lirtul lirbilitics ....
Sto:kholrJcrs' cquity

Comn¡on tock, F¡r r¡luc S,0l pcr shurci lulhor¡r¡:d 20.000 sh¡rc¡: issucd ånd
outstunding 9.082 sh¡¡rcs sr Scfircmbcr lE. 199? jø C.O¡O shr¡cs ut
Scptcmhcr 29. 1996.,..

PoirJ;in.cuphll ..,..,,..'...
ìÀt¡r¡.l¡nlf

Accumul¡tcrl ¡lcfici¡ , . , . . . . .. . . .

To¡¡l s¡ocklxrldcn' cquity ....
Totsl li¡bilitics and srocklxrldcrs' cquiry

Scc acconrp.rnying ¡¡otcs to rnnsolirJutcd fincr¡r.ial $t¡¡tcmcnl¡.

. F.5ó

tytl t996

.. s E90$ ?3ó

Tr¡dc ¡ccoúnts rccciv¡blc. lcss sllow¡nce for doubtful lccounas and discount¡ of
5t,gzg ¡n t997 ¡nd f2J92 in 1996............

Invcntorics

Rcfundablc ¡ncomc taxcs

Dcfc¡rcd incomc t¡¡c¡ -..

57960
43.03?

5132
1,479

t08.644

r 8J22

t35.893

3,723

t.504

l4 t. t20

s3J9,7 t0

r 39.830

4,57)
t,552

t45,96¡

s?73. r 2?

s 8.750 S 6.000

31,00J 22.85t

22.2t'l t9,5{2

5 r,c? r 4EJ9l
r5{.1 t2 ¡?0,53t

3'¿t2 3Jt6
3.8 rE 2.943

52t3.t 
' 

S224.,t83

9t 9l
5 r.917 5tJ72
r.773 t.773

(7.æ4) (4.992)

$sn 48.çq

E2J!e !3rå!31

52J36

39;6ð7

497

6329
r,333

t00,992

t7J98

l'ÎæGÊh.l Sffl{-E¡f Cûù,FLEEtstTIÊl- CÊ€ÊL2Ê
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SIGNATURE BRANDS USA, INC AND SUBSIDIARY

^ñ ^bññ ¡ Fr^rt-
' LullJU¡,¡lJ¡t¡lf,U ìtlal¡Þll¡qlt¡at vr v¡ Þ¡grrvllJ

Yc¡rs chd.d Scplcmbcr 2J',lggl,Scplcmbcr 29, 1996, and Octobcr l, 1995

. (Amounts in lhousands, cxcePt PGr sh¡rc d¡Þ)
Itn 1996

s275.708 528\977

r?r5

s267,E87Nct salcs

Opcrating costs and cxpcnscs

Cost of goods sold .......,....
Selling. gcncral, and administr¡tivicxpcnscs .

Amoni¿rtion cif íntan-gible .ssc6 ,. .... . ... ,.
Unusual ilcm

Total o¡rcnting costs ond cxpcnscs

Opcntíng incornc,.,.,.. ;,....
[olcrcst cxPcnsc,.....,..,.,,.
Othcr inco¡nc ..,.........,..:

tnconre (loss) bsfirrc incomc ta¡cs,..
Incotrc l¡r¡ cxPcnsc .

'Nct inconrc (loss)......... j,...i...

N¡:t incon¡c (lo:w) pcr sh¡rc . ..

Wcightcd avcragc sharr:s outstunding.,.

t90,oE3
62518
3.937
2;350

25E,94E

16.760
t8.638

(454)

(r,424)
' .78ß

s (2.2r2)

l_*l?r)
9.08t

t93.t r7
59,ó35

(t,O0O

?s6,7s2

26225
¡9,t34

o57)
7148
1127

r--¿J3l
s .30

9,073

I 84.154

si6,642
3.96r

1ls.017
22.830
¡9Js4

(195)

t,67t
_ 2.687

5 981

$ .lr
9.07¡

Scc ai'conrprnying notc:s l.r consolirlitcd financial g¡tcmcnts.

F.57
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SIGNATURE BR^NDS USA, INC AND SUBSID¡ARY

coNsoLrDATED STATEMËI{TS OF STOCKHOLDERS', EQUITY

Yczrs endcd Scptcmbcr 28, 199?, Stptc¡nbcr 29, 1996, and Octobcr l, lg95
(Amounts in lhousal&)

Coniron S¡æl

Balance at Octobcr ¿ t994, as prcviously rcponcd..''.
Rctroactive cffcct on prior ycars of changc in accounling

mc¡hod.,....,.. .'..'......:'..:..
Balancc a¡ Ocrobcr 2, ¡994, at rc¡tâtcd 9.07r

Shrs
tsucd

9,07 r

Dotr¡õ

s9l

Fild.ln
C¡pll'll

s5rJ4t
lT¡imtt
5 1,773

Aonul¡lrd
DÊllctl

t (8J00)

G9?)
(r,697)

984

cr,7¡3)
2JZt

(4.992)

c2.?r2)

Nc( incomc,.......-'..........'
Bal¿ncc al Octobcr l.1995 ,.-,,. ..........i 9.07¡

Nc! income
Issuancc o[ common stock pursuanl to cxcæi¡c of stock

opt¡ons,., " , .

Bolancc at Scptcrnbcr 29, 1996 . 9.080

t.7719l

9t:

9l

s9r

9

51.74 r

5t,74t t.773

3t

SI.TT¿ tJ73
Nct loss ,.. .. , . .
Issuancc of comnron stock undcr o¡xion pl:rns and

¡wards .2 J6s-.-
$5t.93? St.773 S 0.204)B¡lancc at Scptcrnbcr 28, 1997 9.082

Scc acr,urpapyinF notcl to consolid¡¡tcd finunçi¡l sl¿tcn¡cn¡s,

F.5S
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SIGNATURE BR.ANDS USA, INC AND SUBSIDTARY

CONSOLIDATED STATEMENÎS OF CASH I¡LOTYS

ïc¡rs ended Scplcmbcr 28,1997, Scptcmbcr 29, ln6, and Octobcr t, l99S
(Amount¡ ín lhqurands)

Cash flows frøn opcrating acl¡vilícs
Nci incomi (loss) ....,.,,,,....,
Adjustmcnts lo rcçoncilc ncl incomc (loss) to ncr cãsh prov¡dcd by

(uscd ín) opcrât¡og ¡ctivi¡ics
Dcprcciation ind amonizarion of plant and cquipment. .. ,.,
Læs on ¡s¡ct writc-offs and dispørls
Amonir¡tion of intangiblc ¡Lf¡cls

Amonization of dcfcrrcd finoncing costs ..,.....,..
Dcfcncd t¡¡ cxpcrisc (bcncfìt)
Accrction of dcbt discoun¡.
Changcr in

Trôdc åccountJ rccciv¡blc
lnvcntor¡cs .. ,. , .

ßcfun<hblc incon¡c t¿xcs ,.. ,...
O¡hcr'¡ssc¡s . . . . .

Accounts pay:rhlc.....,,.
Accrucd li¡bilitics -......,,....,.... i..
Noncuncnt li¡hilitics.

Nc¡ c:csh providctl hy (us-cd Io) opcraring activitics ..
Cash flows from ínvcsring ucriviricJ

Capital cxpcntlirurcs.....,
Nct cash uscd in invcsting uc¡ivitics

C¡sh flow¡ fronr lìnrneíng octir.itics.
Frocccds front rcvolving c¡crJit f¡tcilirics. .

,._ Rcpayntcnts of rcryolving r::-J!,.|¡¡cilirics
Rcpaymcnt of long-rcnu dsht ...,.......
Procccd¡ from str¡sk issu¡nccs unrJcr option pbns and ¡wards.....,
Puymcnr of financing fccs ...,,. .,,......,..,......,..

Ncl ci¡sh pnrvirlcd b.v (uscrJ in) lin¡rncing ¡crivitics ....,.,
lncrcasc (dccrclsc) in c.r-rh

Cash at hcgínníng ol'rhc pcriul
C¡sh ¡¡ cnrl of thc pcriorl

Supplcmcntal disclosurcs of cush flo.v infonnlrion
Cash poid during rhc pcriod for

¡ntcrcst,,,.,.,,,.....,,,.,
lncomc t¡xcs ...,,. :,.,,.....

lt9t t99ó tt95

s (2,2t2' t 2J2r S 984

6J54

3,937

(283)

(16. l0{}
(74.OfiD

(5,992)

t65

( r 3,727)

154

7J(r

s 890

6,0r r

63
4.000

858
349
223

5.¡0E
t¡9

t9ót
823

2,J47
223

64

E5ó

2j23

5,624
3t30
(497)

194

( t.E4?)
2.675

857

r9.575

(5.694) (4.{39) (4.6161

'(5,69¡¡ (4,439) (4.ó36)

( r 2.{79)
¿15ó

3.t9t
(7.306)

60
(l27) (J92)

5,859. (898)

(3,809)
( 1.6?4)

482
(2.952)

(286)

76.700 80:ó00
(74.500) (70.600)
(3.750) (5.000)

3l
(it5)

( 1.5 f9) a:ó95' (e9) (8{9)
8,35 L6S{

S 7-16 S 635

s r5.872
s I,89 r

s 18,092

s 3.490
s tE.8l0
5 lEo

Scc rcconrpanying nr)tcs tlt consolirj¡tcd finmcirl ststc[rcnts.

F.59
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SICNATURE BRANDS USÁ, INc. AND SUBSTDIARY

NOTES TO CONSOLID,{T8D F¡NANCÍÅL STATEMËNTS

Scptembcr 28, lggl and Scptcmbcr 29, ly96
(Amounts ln lhousand¡, cxcepl rherc tnd pcr sherc dete)

l. Summary olSígnilicent Accounting Polícicr

(a) Ducrìptíon of BwÍnctt

Signarure Brands USÀ Inc. (¡hc Company) ir e holding company which. rhrough is wholly owncd
subsidi¡ry. Signaturc Br¡nds. Inc. (Signalurc Brands), desigru, manufacrurcs, mi¡kcts, and disuibu¡cs ¡
comprchcnsivc_linc of consumcr ¡nd profcrslonal prodùcs, Thc Company's consumcr poducrs. rnark4cd dndcr
,thc Mr. Coffcco ¡nd Hc¡kh o mctcP brand namcs. include automatlc drip colÍccm¡kc¡¡, iccd and hot rcamakcr.
coffcc fìltcrs. watc¡ filtøtion products, ecccssorics. and oú¡cr ti¡chcn counrc¡top appliancer as wcll i¡ b¿rh,
kitchc¡. ¡nd gourmct scå¡es and thcrapcutic dcvlccs, Profcssional producu includc thc Pclouzco ¡nd Hc¡lth o
mctcro bc¿nds ofoflicc, foodscrvicc. end mcdical scalcs.

.:
(b) Prîtrciplcs of, ConwlitLuìon

Thc con¡olidctcd linancial itatcmcnls includc ¡hc accou¡rrs of thc Company and irs whoily owncd
subsidiáry. All signlficaot inlcrcompany ¡ccounts and uansactio¡s a¡c climinarcd in consollda¡lon.

(cl Rcvcnuc Rccognìtion

Thc Company rccognizcs lcvcnue from produa salcs upon shipmcnl to thc customcr. Costs or los¡cs
cstint¡tcd to bc incur¡cd in conncction with product rcturns and warranrics arc chargcd agaínst rcvcnues at lhc
limc of s¡lc, bascd upon coirsidcra(ion of historical cxpcricncc aod informarion a""¡lohlo from cus¡omcrs.

(d) lnvcntorics

¡nvcnlorics ¡rc st¡tctl ¡r tlrc lou'cr of cost or market, Cosr-is.rlcrcrminis using th" first-in. lirsçout (FIFO)
mclhod.

(e) Propcrt-, Plant and Equíp*tcttt

Pro¡ærty, pl¡nl ¡nd cquipmcnt arc slc¡cd ¡¡ cost, Thc Company cllcularcs øcpr".i.rion irring thc srr¿ighþlinc
mcthod ovcr lhc cstimatcd urcful livcs of thc,rcs¡rcctivc asscts.

(!) Exccts o! Cosr ot'cr Fair Valnc of Ncr Astctt Acquírcd

thc Company's cxccss of cost ovcr the fair v¡luc of ncÍ asscs acguircd primarily rcprcsçnls ¡hc valuc oÍ is
brand namcs. crcarcd bj adverdsing rnd producl pcrformancc ovcr meny y..., orij is-bcing amortizcd on thc
sraight-linc basis ovc¡ e 4Gycar pcriod. Thc Cornpany as¡€ric¡ thc rccovcrability oÍ this lnungiblc asscl by
dctcrminlng whcthcr lhc hnnd n¡me dominancc in lcrms of m¡¡kct sha¡s end thc na¡ional dis¡ribution sccurcd
cln gcncralc sufTic¡cnt rcvcnucs. growth. and c¡sh flow lo rccovcr thc intangible assct b¡l¡ncc.ovcr it¡ rcmi¡¡n¡nt
lifc' Accuinul¡tcd amoni¿¡tion ¡¡mountcd ¡o f 15.195 ¡nd $t1.258 at Scpicmbcr 28. l.ggz ana Scprcmbcr ig-:
t996. rupcctivcly

G) DcÍcncd Fircncìng ond Stock ksuancc Corú

Finrncirig costs rcl¡tcd to thc i¡¡u¡ncc of dcbl arc capitatizcd ¡nd ¡moni¿Êd owr thc aèm of thc dcbL
Accr¡nrul¡rcd ¡nrortiz¡t¡on of financing costs amounrcd to J2,ó06 ¡nd Sl.?50 at ScFrsrnbcr 2g. t99? and
Scþtcmbcr 39, 1996, .csf,cct¡vcly. Issuancè costs rcl¡tcd to thc sllc of common irock rcducc nrid.in câpit¡|.
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SIGNATURE BRANDS US¡! INC' AND SUBSIDTARY

N OTES TO CONSOLI DATED FINANCIÀL STATEM ENl5{Continued)
' (Amounts in thousands, cxclpt sharc and per sherc date)

l. Summary of Signilicant Accoùnting Policies-(Continucd)

(h) lncoarc Tatcs

The Company âccounts for income ta¡cs undcr lhÊ sssc¡ and liability mclhdJ whcrcby dcfencd o¡ ¡sscs

and lirhilirics arc rccognizcd for the fu¡urc lax consc{ucncss ¡ltribur¡blc to diflc¡cnces bctwccn ¡hc fin¿nclal

s¡orcmcnl caiTying amoun( of cxisting rsscs snd ll¡bilitics ¿nd thclr rcspcctive ux bascs' Dcfcncd tax asscls ¡nd

li¡bililiðs ¡rc ¡nc¿surcd using rhc l¡¡ rttcs in cflcc¡ ¡t rhc cnd of thc pcriod. -t 
n-'c cffcc¡ on dcfcr¡cd tax a*çcts rnd

li¡bilirics of e changc in tax ratcs is rccogniaed ln lncomc in thc ¡æriod tlut thc ncw tax r¡tc is cnæted.

(i) P.roduct Uahílìq' Cons

Cosrs csrim¡lcd ro bc incuncd wirh ru¡æa ro product lirbiliiy claims arc acc¡ucd bascd upon actuaríally

dctdrmincd csf¡m¡rc¡ dcrivcd from cxpcricncc f¡ctor¡, Thc currcnt ponion tcpcscnts product liability coss

csl¡m¡tcd ro bc paid within onc ycar.

(l Ner lnconrc (.tttt) Pct Conrywn Shure

n*cl ínconrc pcr conìmoo sh¿¡rc is cllcul¡tcd by dividing îÈt ¡nconlc by tlrc wciShtcd avcragc ofoutstandint

comnìon srûlk'ünd c(r¡mon $tock cqu¡vôlcnl$ us¡nt lhc trcasury rtoc* rncthod. cxccpt whcn thc cffect of
conlnron stock cquivrlcnrs rvould hc ûn(¡dilut¡vc or rvlrcn rJilu¡ion is lcss th:rn 3 pcrccnt. Nct loss pcr ctttnmon

slrrrc is hascd on tltc wcightcd avcragc of outslcnding common sharcs.

(k) Use ol Ertíuatcs

Gcnclrlly rcccprcd ¡ccuunting principlcs rcquirc managcmcnt lo ttu¡kc ¡¡ nunthur of cstimatcs ¡nd

atsurnprions rclating ro rhc rcportcrJ amountr of assétr :¡ntl liuhilitics ¡nd tlìc dir-qklsurc ofcontingcnt liabilitics, at

¡hc d¡lc of thc fin¡uci:¡l st¡rlcnrcnts, ¡nd thc rcponcd ¡¡¡tuunts of tcvcnuÈs lrnrJ crpcnscr during.thc pcriod in
prcp:rring thcsc,tirurnci¡rl st¡rtcnrcnts, Âctual ¡csults coutrl tliffcr fronr llxrsc csti¡¡¡clcs,

(lt Stuck-ßuseil Cunptnsutiun

During 1995, rhc FÂSB issucd Starcnrcnt of Financiol Accounting S¡¡nd:utls No. 123. Accountíng. for
Sroch.Bnscd Conrpcnsrtion. rvhich ¡nrvídcr a b:tsi¡ for mcû\urcrncnt und rccognilion of all stock-bascd

cmploycc conlpcns¡lion plans, Tlrc disclosurc rcquircmcnts of this St¿tc¡ncnt lrc cffcctivc for fiscal years

bcginning ofrer Dr:cernhcr 15. 1995. Tlrc Comprny chosc tir m¡intair its curcnt ùcr;ounling method for s¡oc\'

hrsc<j cornpcnsution und <li¡-closc thc pro forml cffccu on ncl incon¡c :¡nd nct ¡ncon¡c pcr sharc of thc fair mukc¡
v:¡luc nrcthotl. if nr:¡tcríul. as ¡rcnnittcd by thc $tatcmcnt

(nt¡ Ädvcrtìsing Costs

Tlrc Company cxpcnì-ec rcimhurscmcnt of customcß' rdvcnising costs !t thc r¡næ thc¡clatcd rcvc¡tucs ¡l¡c

rccognirærl. ÂrJvcrtising cxpcnsc wus f23,450. $20,087 ond 518.458 for thc yc¡rs cndcd Scptcmbcr 28. 1997.

Scprcnrbcr 29. 1996 and Octohcr l, 1995. rcs¡cctivcly.

2. Name Chrnge

On Ma¡ch 6. t99?. rhc stockholdcrs of thc Complny approvcd un amcndntcnt to lhc Conìpany's Ccnifìcafc

of tniorporarion to changc thc n¡r¡¡c of thc Company to "Signslurc Br¡nd¡ USA. lnc,'Ì ln vigw of úc
Conrpany's namc changc. on April 30. 199?, Hc¡lth o mctçr. lnc.. ¡hs Comp¡ny's opcral¡ng ¡ub5¡di¡ry' was

nrcrgcd with ond inro a wholly-owncd iubsirtirry of ¡hc Complny. Signrturc Br¡nds. lnc.. an Ohio corporåt¡onr

fornr..d hy tlìc Contpüny soicly for thc puryrosc of changing thc n¡¡ms of Hc¡lth o mclcr. lnc. to t'Signaturc

lJr¡nrjs, lnc."
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SIGNATURE BRANDS USÀ INc. AND SUBSIDIARY '

NOTES TO CONSOLIDATED F¡¡¡ANC¡AL STÂÏEMEt{TS-iCun'rinued}

(Amount¡ in thous:nùs' crccPt sh¡rÊ end pcr shrrt deta)

3. Accounting Changc.

As of scprcmbcr 30. 1996. lhc company alng:d ¡Ï mcthod of dctcmining thc co¡t of ccnain lnventoric¡

rror',tl¡rruín, nrst.our (LIFó) mcoo¿'to lrtc nni'¡t' frrsr'out (FtFo) mcthod' M:nagcrncnt bclicvc¡ ¡hat thc

.l;;g;;;;;r,ting fo, in""itori., is p,æfcrabtc bcc¡usc lt will mo¡c appropiatcly mcasurc opcrating rcsulB

and invcnrory valuc, bcttcr match revciuc¡ end crpcnrcs. ¡nd conförm all invcntorics of thc Comprny to tÞ

' samc accounting mctlrod.

'Thechangciothcmcthodofvaluinginvc¡torigshasbccnrppliedrctrolctivclyþrestuingfinanci¡l
ot.irnu for-prior ycårs, Thc effcct of this rcsratcmenl wa¡ to rcducç rcøincd carningg as of Scptembcr 29'

iSSã üi iiO¡.'fn" fãllorring iummarizc¡ thc cffcct of changíng thc ¡ccoun¡¡nt mcthod for ccnoin invcnlorics:

Nct incomc as prcviously rcponcd " "
Effcct of chrngc io rccounting ntcthcd

Nct incomc o's rcst¡tctl. '.. -.

Ncr inçomc pcr sharc as prcviously rcponcd " " " t '
Lif".t of .hong. in uccounting mcthod for invcn¡orics' nst of incomc lax "".'""
Ncr inèo¡nc pcr sharc as rc¡ratcá

for inventorics. nc( of incomc t¡¡

tw lttl
s2.959 f ?12

_Q38) 213

Isl3t t-9gl
s .33 S .08

(o3) .03

!_J9 s .r¡

PeÉ

5 ¡1.146
?;9.59t

541.037

4. Unusual ltcm

Thc comp:rny clurrgurl s3,350 ro opcrarions in thc yór cndcd scptcmbcr 28. 1997 primtr¡ly for costs

assocíatcd with rltc scvcraçc of icvcral scnior cxccutivc officcr¡'

5. lnvcntoric¡

Tltr: cortr¡xrncnts of invcnlorics arc ¡¡-.l follows:

Ratr'mrtcriôls lnd purchascd pans-

Finishcd goods....... "

\\rork-in.proccss invcntorics arc not significrn¡ and ¡¡c includcd with nw matcrials.

6. PropcrtJ. Pl¡¡nt and EquiPment

Propcny. plont lnd cquipmcnt ¡rc ût follows:

LanrJ. buiklings and building inrprovcments...
lrlachincry ond cquípmcnt..
Tools, dícs rnd pattcrns.. '......
Fu¡niturc ¡od fixturcs.,.....'..'
Lcaschold improvcmcnts

Construction in progrcss

Accunrulatcd dcprcciltion

Propcny. phnt and cqrripmcnt. nc|.,....'..'.

t9n
s l t.233
'?8r3?l

s39.ó07

t$n
5 6,241

9.477
22,783
5.635

J7E
2,106

¡16.820

(29,222)

f l?598

r?e6

5 6.¡0E
?.862

2t,6s7
.4.t92

,4t3

f ,0tE

4¡.250
(2?.?28)

s t8,522
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. SIGNATURE BR.ANDS USA' ¡NC. ¿{ND SUBSIDLARY

NOTES TO CONSOL¡DATED FINANCT^L STATEMENTS{Contlnued)

' (Amorlnt¡ in thous¡ndq exccpt sherc and pcr shert dele)

7. Accrued Li¿bilitlcs

Tttc compon"nu of ¡cc¡ucd liabilirics ¡¡c ¡s follows:

ProduO rctums undcr warrgn¡ícs

Advcnisint and promotional coslJ . " . . .. .

Âccrucd compcns¡tion ..'.
lntcrcsl.......,.
Product liability.....
Othcr.....,.,,.,,.,

Accrucd l¡ib¡l¡t¡cs..,...........

E,.Long.Tcrm Debt '

Dcbt is sun¡n¡arizcrJ as lollows:

$ 33.700 S dt.ó00

ó0.258 66.250

tln trrú.

5 6,00? S 6.200
5T07 4.E66

2J8J r.945
3,@4 t,364
96t 965

3i5e 4.207

522,217 $19.5,12

68,q8 ¡

¡ 7ó,53 ¡

(6.000)

ruq!¡t

t996lvn

Rcvolving Crcdir Frciliry datcd August t7. 1994, bcaríng intcrcsl at primc
plus l7c or thc London lntc¡bank Offcrcd Ratc (LIBOR) plt¡c2570
(weighrcd avcngc intcrcsl rate was 8.45Íc at Septcmbcr 28, 1997): duc

August I 5, 200 I ; sccurcd by substontillly :rii of Si-c::::lurc Brands' ¡sscts
. ûdd a plcdgc ol'rll its issùcd ¡nd outsurnding comtnon stock: Signaturc

Bnnds' ohligctir)us undcr thc B¡¡nk Crcdit Agrccmcnl arc also Eusrantccd
hy thc Cornpany,,

Tcrm Locn drtcd 
^ugu$t 

17, ¡994, bcaring intcrcst lt primc filus l7c or
LIBOR plus 2..19 (u'ciglrrcrJ ùvcrrgc ¡nlc;c:.1 l¡tc rv¡s 8.J87o ¡t
Scptcnrtnr 2s. 1997)i iJuc Âugust 15.20(lll principal payablc on a
qurrtcrly bsis in aggrcgate l2.n¡onth umounts of 58,750. $l7J0O,
S15.000. und 519.00(l rluring lisc:rl 1998 through fiscol 20Ol; sccurcd by
suhstutially :rll of Sign:rturc Dr¡ntJs' ¡sscts and a plcdgc of ¡ll its issucd

unrJ oufst:rnding co¡¡r¡rùn sto.;k; Signoturc Bnntls' obligutions undcr thc

Bunk Crctlit Agrccurcnl arc llso gucrantccrl by rhc Company.

Scnio¡ Subortlin¡¡tcrl Notcs. nct of uncmuniz¡d discount of t1,006 ond

Sl.ll9 at Sc¡tcrnhcr 2tl. 1997 and Scptcnrher 29. 1996. rcsficctivcly.
hc:rring intcrcst xl 139¿., pavihlc scnrirnnurlly: duc August 15.2002.

Currcnt ponir:n of long-tcrnr dcbt .,.
long.tcnrr tJch.......,..,....,

68,904

.r62.862

ç8J5oJ

!!11!J?

Bunk Crcdit Âgrccnrcnt

Signaturc B¡unrJs' Bsnk Crcdit Agrccmcnt (thc 
^grcimcn0 

¡ncludcs ¡ S60,0.million rcvolving crcdit facility
(inclutling ¡n S I 8.0 million lcucr of crcdit subfåc¡¡¡ry) ¡nd ¡ S75.0 miilion lcrm loån faciliry. Thc rcvolving crcdir
frcilir¡' includcs a chargc ol 0.5 pcrccnt on rhc unuscd linc ¡nd 2,5 pcrccnt for lettcr of c¡cdit guán¡ntccs,

Signuturc Dr¡nds is rcquircd to nra\e prcpaymcnts on thc tcrm lo¡n and rcvolving crcdit f¡c¡l¡ry w¡th ¡
Fft.^cnlxgc of Ëxsùss C¡r,rh Florv. ¡s dcfincd. unrt 100 pcrccnt of the procccds from.ccrt¡in $sct s¡lcs. issuonccs
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SIGNATURE BRANDS USA, ¡Nc. AND SUBSIDTARY

NU I !-5 I U LUNIU¡,¡U/L¡t u rl¡lfr¡lr-¡/r¡, ù ¡¿l r Þ¡Y¡(,ll ¡HUOntmUCO,

(AmounG in lhousends, cxccP( rh¿rc and pcr shert data)

E. Long-Tcrm Dcbt-(Continucd)

of dcbr aod cquíty sccurirics, ¿nd cr¡nordin¡ry itcms oußidc thc ordinary courrc of. busínc.¡s. Thcrc ls oo

rcquircd.prcpaymcnr for fiscal 1998. Sígnaturc Bnnds may also makc oplional prcpaymcnts. in full or in parÇ on

thc tcrm lorn.

Bonowíng ovailahiliry under thc rcvolving crcdit ficility !( SÈptcn¡h¡r.28. 199? w¡s fl3.ó million aftcr
giviog cffcct to out'sranding lcttcrs ofc¡cdit offl.2 million, actuol horrowings of533.7 million, and suflìclcncy
of collatcral.

.signrturc Brands is subjcct to ccrtain customary affirma¡itc anrl ncgativc covcn¡nts conla¡ncd ¡n.thc
Atrccmcnt. Thcss insludq. without linrh¡tion. covcnsnts tlrat rcstrio. subþcl to ccrtu¡n c¡ccptions, lncuncncc of
additionat iodcbtcdncssi mcrgcrs. consolirtati<lns, or ossct srlcs; clungcr in thc nuturc of thc busínes; grant¡ng of
licns to sccure rny othcr iodchtcdncssÌ anrt tranf¡clions with affìliatcs¡ ln ad<J¡rion, lhc Agrccmcnt iêquiæs thrt
thô Conrpuny nraínt¡in ccrt:rin spccilicd lin:¡nci¡l ratios. including n¡inil¡iun¡ intcrcst and lixcd chargc covcragç
r¡rios, m¡rimurn lcvcr.rgc rutior nrininrunr nct wonlr lcrclJ. tnd ccilings on lcvcrrge unr! capital cxpcnditurcs. At
Scptcmhcr 2E. 1997. thc Conìnôny wirs in complioncc with such covcnðnts,

ln Dcccnrhcr 1997, thrJ Agrccnrcnt w¡¡s ¡ntcndcd to iricrcrsc thc lcnrr loan facility by Sl.0 millioo ¡nd to
nrodify tlrc anìon¡z.¡(¡()n schcdulc such th¡¡¡ tlrc ¡nnu¡l lggrc$rte p¡ymcnts arc 55,0 rnillion.58.75 million. Sl4J
milli<¡n,¡ndSll.0millionr.turingliscll l'ggltlhroughfiscat2(Xll,respcct¡vcly.Apofio::rf thcannuolpaymcnt
for tiscul 20Ol rrruy bc rccclcr¡tcd into liscul 2000 if ccnuin EtllTDr\ lcvcls urc not uchicvcd i¡i liscsl 1999. In
addition. lhc rcvolving crcrJit fucílity ryus rcduccd to 555,0 nrillion, howcvcr. hccuusc thc advancc.ratc on
colhtcr¿l wus incrcrs,cd. tlìÈ ConrFi¡n).'s availuhility ¡hcrÈundcr should not bc' nratcrially inrpactcd.

Soùor Sulnnlíuurcil Notß

' 'Ilrc Scnior Subor¡lin¡tcrl Nolcs ((hc Norcs) rrc pcncr:rl ohlig:rtions of Sign',rturc Brlnrts. Signoturc Brsnds'
pr¡'mcnt ohlígatir¡ns unrltr lhc Notc* $rr' uncr)n(liti(rnirll¡' gulr:rntccrl by thc Conrpuny. The Nofcs and ¡hc
Contpanlrs Euur¡rnly arç sutxrrdi¡¡r¡r'd lo lhr. fìríor n:rrrrçnt of thr' Crrnrplnv's flmoun¡s {ìut$unding under tbc
Agrc':ntcnt,'lhc Intlcrr¡urc'gotcrning llìÈ N{ìtcs contrin* custonrrry provÍsions rcstricl¡ng mcrtcÎr.
consolirhtions. or sâli'\ ill ¡hrdts: i\\u:rrrr'cs of prr'fcnrrJ strrk or tlrc incurrcnbe of ¡ddition¡l indeblcdncss:
p;rymcnt of dividcnds: crr'¡rt¡on ¡¡l lic0r: ¡rntl trxnså'i¡ions.rvitl¡ ¡frìli¡rtùs. ProvirJcrj th¡( ccnuin financial ¡csts arc
n¡c¡, lhc lnJ':ntufc rj¡rcr ¡r¡l lin¡it tl¡r'rnrounl rrl'uJrJitir¡nsl inrL'htcdncss thirt Sígnuturc D¡anrjs und its subsidiarics
nury incur.

Tlrc Notcs:rrc gcncrully n¡r rcJcqnuhld rt fhc on{ion of tlrc Ctxupuny until August 15, ¡999. Undcr cónain
limitcd circulnst¡ncct. tl¡r' Corrrplnv rtrrt hL rcqu¡rcd lo u:ic :¡ ¡rrt¡on rìf thc pmccctls ffonr ussct salcs lo tÍakc sn
offcr to purchrrc r portiol ot'¡|rc Nutcs. rt ¡r Jrricr' of llll ¡rrccnt ol thc ¡rincipul ¡llouo¡ thcrEöf. logc¡hcs whh
acsrucd snd unpcid intcrr'st. ln s.JJition. in tl¡s crsnt of u clrrn¡c in c()ntrol of tlw Corilpany. cach holdcr will
h¡vc thc right to rcquirc Signrturc l3r¡rnrts to rr.purúhia. its No¡cs rt r ¡ricc of l0l pcrccnt of rhc piinciprl
¡mount lhcrcof. togcll¡cr wilh ¡ccrucrJ ¡rnd unpriú intcrcst llrÈrcon. Errtpl for rlrc forcgoing bircunsuncc¡.
Signaturc Br¡nds is not rcquirtd ft¡ nr¡¡kc l¡r¡nrl¡¡rory rcrJcnr¡rirrn tr sinking funcl puynrcnts wilh rcs¡rcct to thc
Notcs,

Iìrc Âgrccntcnt currcntl¡' ¡rllrilrrtr ih.. Cunrp;rnr frorrr purclur.ring any Nrrtcs ¡rior to thc cxpiration thcrcof
:rnd also providcs th¡t ccti¡in changc in contrrrl cvcnrs with rcspcct ro thc Comp¡n), woult! constitutc ¡ dcfault
lhcrcundçr,

F-6{
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SIGNATURE BRANDS USA, ¡Nc. AND SUBSIDI,ARY

NOTES TO CONSOLIDATED FINANCLTL ST/tTEMENTS{Conrlnued)

(AmounLr ln thousands, crccpt shart and pcr sharÈ d¡t¡)

9, lVarrants

Thc Conrpany. in conjunction wiü lhc ¡sruãncç of thc Note¡, issucd ?0,000 wurôn¡s, E¡ch wan¡¡nt cn¡¡¡lcs
thc ho¡dcr ¡hcrcof lo purchæc 10.96 sharcs of common stock ¡r S6.25 pcr sharc. subjcct to adjusrmcnr undcr
ccnain circunls¡anccs. Ths rrants cxpirc on August 15.2001

t0. fncomc Tasej

lnçomc t¡x cxpcnsc (bcncfit) for thc ycars cndcd Scptcmbcr 28, lggl,scprcmbcr 29. 1996. and Ocrobcr t.
1995, rcspcctivcly, consistcd of:

Currcnt
Fcdcral

St¡tc .
DcfcncrJ

Tltc ptincipul hcnts occouriting for thc diffcrcncc in t¡xcs ò¡ incomc compurcd at rhc US. lirt¡utory r¡¡tc ¡nd
as rcso¡dcd for thc ycan cndcd Scprcmbcr 28. 199?. Scprcmbc¡ 29; 199ó. and Ocrobcr l. 1995. rcspcctivcl¡., arc
¡s follou's:

lvn ttró t995

s856 f4.052 S t00
215 t26 40

l3gÐ r4e r?J4?

5788 S4.727 52.687:::

Tux c¡pcnsc (trcncfir) ut sr¡lturory ¡¡rc of 357o
Statc t;lscs. nct of lcdcr¡¡l bcncfit............
Goodrsill ¡nloniz¿tion,....
Othcr

ten gg
s (49E) 52.ó07

8ó {55
t.24t . tr302
(4t) 363

t9rr7 t99ó

lt95

s r,2E5
206

t,255
(59)

. 5 788 54.7?7 52.ó87

-_::- Thc trr cfltctr of lcrllpor.rry diffcrcnccs Ul¡t glvc risc to significant portíons of thc ¡tcfcmd tax asscts and
liabilirics rr Sc¡tcrrieçr :S. 1997 ond Scprcnrbcr 29. 1996 ¡rc ¡s followsi

Dcli'rcd t¿x ;rsscts

Conl¡rCns:ttitn ¡¡ttj r.¡c¡lion
W:¡rr:¡ntics ¡nd .çalcs rc*crvcs.,.,.,. . .,.,. ...,,

.. . st,096
2.2.59

. 676

. I,ó46

. 7.5t

. 4.f .5

. s6.88:t

.- (¡.49.1). J3l3)

. 0.?25)

. s5.t58

s l{0
2,897

663
t.746
2t9
456
74t

57.082

l\rJrcrtising ...

Prrxlucr lirhiliry ..,,,..,...,....
Atxrvc m¡rkct roic lcasc ,...,.,
B¡d dchrs

Othcr.,,...
Ilr¡l gnrss rJcfcncd trx iLssc¡s

D+fr'r¡crl t¿x li:¡hilirics
Dcprccisrion rnd an¡orliz¡lion
Otl¡cr .

Total gross dcfcncd t¡¡
Nct dcfcnèrj ta¡ as¡cl .

li¡b¡iit¡cs

F,ó5

( I,928)
Q79)

(2,207!
s4,875

Thc ¡culiz¡lion of thc Cornpany's nct dùrcmd tax ¡ssc( is dc¡rcndcnt on thc.gcncr¡t¡ori of futurc t¡¡¡hlc
incontc' l\tsnrtgrr¡¡cnl hcl¡cvcs rh¡r ir i.s morc likcly th¡n nol ¡h1t rhc Conrprny wäl gcncraic suflìcicnt futu¡r

I'rf]RGS{ STS.[-E*f CEhFrtr¡Eh{TrÊl_ çr(fæaæ
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i:i SIGNATURE BRANDS USA, INC AND SUBSIDIARY

NOTES To CONSOLIDATED FINANCIAL STATEMENTS-{Continucd)

(Amounts ln thous¡nds, cxccpt sherc cnd pcr sharc data)

10. lncomc Taxcs--{Conlinued)

u¡ablc incomc fo ful¡t util¡¡¿ thc csl¿blishcd ncl asset, Accordingly, no valuation ¡llowanc¿ for ¡ho nc¡ dcfcrcd
¡ax rsscl has bccn providcd.

I l. L¿¡sc Commitments

Thc Com¡mny leascs. v¡riou¡ buildings and cquipmcnt undcr lc¡sc¡ expiring ar v¡rious da¡c¡, At
Scptcmbcr ?,8, J997, minimum rcr¡tal coñmitmcnt¡ úndcr noncancclablc lc¡scs ¡¡c as follow!:

Fúc¡l YÉr F¡dlnt

1998 ..,.........
t9?9............
2@0............
2o0r ............
2002 ............
Thcrc¡ftcr.......

5 2,03r
r.903
r.800
I,790
1.750

r 8.400

s27,674

Rcntal cxpcnsd antounl,cd to approximatcly 31.610,51.438, and S1.447, for thc ycors cnrlcd Scptcmbcr 28,
1997. Scptcmbcr :9. 1996. and Oclobcr l. 19J5, rcs¡æctivcly.

12. Contingcncics

Thc Cortrpany is involvcd in v¡riou.r cl¡rin¡s ¡nd itcms of litigatio¡. Managcmcnr bclicvcs th¡¡ ¡hc ul¡im¡tc
outcomc of such mattcrs will not havc ¡ m¡tcri¡l ¡rjvcrsc Effcct upon ¡hc opcr¡rtions or fìn¡ncial ¡rosirion of thc
Comprny.

¡3. Sto<k lnccntirr Plans

Thc Company h¿s fivc stock-hascd compcnsotion plans, Options gnntcd undcr thcsc pl¡nß hrvc tcn.ycar
lcrms !nd gcncrally hrvc gradcd vcsting schcdulet of.cithcr four or lisc ¡rears. Options schcdulcd over livc years
rcquirc achicvcmcnr ofcompany-widc ¡rrformancc goals in ordcr.for options kr rcit, -

The Company applics APB Opinion'25 (APB 25) in accounríog for hs s¡ock lnccntiræ plans lnd.
accordingly, rccognizcs com¡rcnsâ(ion costs only to thc c¡lcnl thtt thc markct. prir.c of shrrcs grantcd cxcccds thc
crcrcisc pricc at lhc trân¡ datc; During 1995. rhe Fin¡ncl¡l Âccounring St¡nd¡rdr Eour! isucd St¡lcmcnt of
Fin¡ncí¡l Accounting StonrJ¡rds No. t23. Áccosnrlng lor Snrc*-Eatcd Conryeusotîon (SFAS l2t). s't¡ich pc¡miu
¡hc continucd usc of.{PB 25 and rcqirircs disclosurc ofthc pro forma cffccts oo ncl ¡rcomc and nct incomc pcr
sh¡rc had lhc f¡ir v¡luc mcthod of.ccount¡nt prcscribcd undcr SFAS l2l hccn uscd. Undcr SFÀS 123. rn
option'¡ fair v¡luc i¡ cstimatcd rr thc grant date usÍng an opl¡on pr¡cing modcl, thc rcsutl¡ng f¡ir v¡luc i¡ then
rccognizcd as compcnsat¡or cost ovcr tirc veting pcriod of thc rciatcd õption. tn thc Conpny's casc lhcsi pro
form¡ disclosuru arc rcquired to bc ¡ppl¡ed onty to optionr gnntcd afrcr Oc¡obcr t. 1995 (lisc¡l 1996)- tn
cslimsting fair v¡luc, thc Comprny ha¡ uscd ¡hc Black-Scholcs oprion pricing modcl wirh thc following
wcí.chlcd'avcngc assumpdons for t997 ¡nd 1996. rcsf,cctivcly; risk f¡cc inicrcsr ãtc of 6.21 pcrccnt ¡nd 6.1ó
ncrccnt. crficclcd litcs of4.l,ycafs nnd 4.7 ycars, rorj slock price volariliry of2g.l ¡:crcent, Tlrc wcightcrt

.F{6

t'ltrtRGÊht sTÉ¡h.tt_É¡, ËEIhIFIEEb.ITXÊ|_ (fc|trÐ13e
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SIGNATURE BRANDS USA, INc. AND SUBSIDIARY

NntR î^ -^NC^t th¡Eñ HñlNnl^t 6^î6labirc ,^¡ e vv¡ ivvypõ. üy ¡. ! 16¡ I vù:! ú r 
^ 

¡ e¡v¡È¡ t ¡ o-ivonf¡nuc6,

(Amounts ln thousands, excep! rharr rnd per sherc dela)

13. Stock lnccnllvc.Pþ¡rs-{Conthucd)

averagc fair valuc of options grontcd duríng l9i7 and t996 w¡s f Ll8 and S1.70, rupcctívcly, Thc following
chan dcpica the pro formr affcct¡ on nct ¡nçomc of rgplying rhc. provisions of SFAS t23.

Nct incomc (loss)

As rcponcd...)....., :.,
Pro fonn¡

Ncr incomc (lors) per sharc

A¡ reponcd,.....,.,...,
Pro forrna

Options uncrcrciscd ot bcginning of the ycar
\rVciglrtcd evcragc cxercisc pricc,,, ....,...

Options granted during thc ycai . ,.., , . .
Wcightcd ¡vcrâgc cxcrc¡sc pricc.,,..,,....

Options cxcrciscd during ¡hc ycar,.....:,
. Wcignted avu¡¿gc crcrcisc pricc.,.,,...,..

Options cancclcd during thc ycar .,.....,...
Vr'cightcd avcngc excrcisc pricc..,......,.

Options uncxcrciscd ¿r cnd of ycôr ,..
Wcightcd avcragc cxcrcisc pricc. . . .

Options crcrcisablc at cnr! of ycar . , -.. . , , , .
Wcightcd avcragc ercrcisc pricr',........-

rr9r tìt6

s(2.21Ð s2,721
s(2Jú) s2.6?J

JO
¿9

5
s

Í
t

(r4)
(:5)

The followÍng is a summrry with rcspcct lo opt¡ons outslanding at Seprcmbcr 2E, 199?, Scprcmbcr 29,, 1996.
and Octobcr l. 1995. ¡nd rhc activity during. rhosc ycars;

:

lw
9t9.853

s4.15
669,000

s3.99
( | ¿50)
s1.44

( r8ó,3?5)
J5.24

t,40 ¡ 1228

t3.93
567,728

53.52

ttó
I 13.853

s3.86
2¡ 1.000

55J5
(9,¡25)
$3.46

(95,875)

s4.82
9 I 9,853

s4.t5
443,478

sl.r5

, tre!
50?,353

s3.96
3?7.000

t,:

(65.5@)

sr.44
E r 3.853

s3.86
393.353

5r.08

- Al scPtcmbcr 28. 1997. thc ¡¡nge of s¡c¡cisc priccs and wcightcd avcragc rcmaining conrnctual lifc of
ourstl¡d¡ng options,w.rs 52.61-S14.50 ¡nrl 8J yclrs

!992 lnccntíre Stock optiui platl -ti

ln Rbrurry 1992' ¡hc Comprny adoptcrl a ncw inccntivc srock plan (t992 Plan). Thc 1992 plan piovidcs
th¡t ínccn¡ire stock options lndronqualificd stock oprions may bc granrcd to such ofliccrs and kcy cmplg¡cs as
¡hc adñ¡nisuators of thc 1992 Plan n¡¡y sclcct. Thc 1992 Pl¡n'i¡ udminisrcrcd by a commiucc år rnå tou¿ or
di¡cclor$ whích sclqcts lhc Parlicip¡nu and dctcrmlncs (i) thc typc of oprions: (ii) rúc vcsting schcdulc ofoprions:
(iii) thc c'rcrcisç pricc (which ¡nry nor bc lcss th¡n fair m¡¡kcr v¡lus on lhc dalc of gr¿n0; ¡id (iv) rhc duntion of
lhc oPlioos (ùhich clonot bxcccd l0 ycars). A rolll of 220.000 sh¡rcs of commorirro"I ho", bccn rescrvcd for
issu¡ncc undcr thc 1992 Pl¡n' No options m¡y bc gr:rntcd undcr thc 1992 Pl¡n afrcr Dcccmbcr 31.200t.

I9N Nonquulífied Sroc* Option Ama

. ln Augusl 1994. ¡hc Company gnnrcd on c¡ccut¡vc oflìccr of rhc Compan] 362J53 nonqu¡lificd srock
opt¡ohr ¡l ¡n c¡crci*e ¡ricc of 52.61 pcr sh¡n in crchangc for cancclcd opdo;s ;f Mr, Coffcc. Thc differcnsc

l"l:::l *: lsfl1rrc.cxc¡q¡sc.pricc 
of such ncw opr¡oos ;d rhc f¡ír vatuctf úrc Corrrp.ny.s so"i*" nueil;lhc opt¡on sprcd for llrc cancclcd Mr' Coffcc o¡rtions. The o¡ions e¡c cxcrcisiblc lmmøirrcly. bur rnay iru bc.

cxcrciscd-morc thun oac ycar lfter lórmin¡tion or dcath wi¡ils in thc cmploy of thc Company or morc th¡nl0 ycurs frorn darc of gr:nt.

F.ó7

¡'ERGTai|-l srÊrh{--E\r ffirtrrEb.trrÊt_ cffiL39
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. SIGNATURE BRÁNDS USA, INC AND SUBS¡DIARY

NOTES TO CONSOLrDAT1SD FIN,{NCIAL ST,{TEII{ENTs-{Co¡¡tiürcd}
(Amounts ln thousands, o(crPt shs¡c rnd pcr sharc data)

13. Slock lnccntiye Pl¡ns{Continucd)

t995 itock Optîon ottd htccwíve Pbn

In Âpil t995. lhc Comprny adoptcd r ncw ¡lock oPlior 8nd inccntivc Plan (1995 Phn). ltc 1995 Pl¡n
providcs author¡ty for thc grant of stock 

'op¡iont rnd stock. apprccirtion righs to di¡cc¡ors. cmptoycc!. and

corsuhants by.thc Com¡rcnsatión Committcr (Commi¡tcc) olthe bosrd of dircc¡ors. Thc ¡otûl numbcr of sha¡cs of
common lock rhat may bc subjcct lo awrrds grantcd undcr üc 1995 Plan is cqual to 750.000.sharc¡ ofcommon
srock. subþcr ro ccfain adjuitmcnts, Thc Co¡n¡nitlcc aclcclr lhc part¡c¡pantr and dctc¡mincs.(i) lhc typc of
oprion: (ii) rhc vcsríng schcilulc of options; (iii) thc c¡c¡cisc pricc; rnd (iv)-.thc durution of thc oprions. No
oprions may bc grantcd undcr lhc l99J Plan lftcr April 27,2005,

t997 S¡ock Qption ond lnccntívc Plon

ln Mariþ 1997. rhc Company adoptcd l ncw stock opl¡oî ând inccntivc plan (1997 Plan). Thc 199? Plan

provirlcs rhc Gonr¡^.-nsation Commi¡tcc (Co¡¡mhrcc) of rhc board of di¡cctor lhc au¡hor¡ty ¡b grun¡ stach oplions
¡nd srock lpprcci:rritln rightq to.dirccton, cmployccs. and consult¡¡ts. Thc Commilt¿r sclcc¡s lhc p{t¡c¡p¡n¡s ¡nd
dçrcrnrincs (i) rlrc rypc of lw¡¡rj; (ii) rhc vcrting schcrlule of aw¡¡ds: (iii) thc crcrcisc ¡ricc; and (iv) duration of
thc orv¡rd, Î¡c ¡<rti¡l numbcr of sh¡rcs of con¡mon slock thrt may bc sub¡io to uw¡rds grontcd undcr thc 199?

Plan is cqu.rl ro 2?0.(fXt sharcs of conrnron stock. subjcct to ccrtaín adjustmcnts. No awards my bc grrntcd undcr
¡hc 1997 Pl¡n uftcr Àlurch 5. 2007.

1997 NonqtuliJîcd St<tck Optìon Gran

ln 
^ug$t 

t997. rhc Conr¡sny grontcrl an cxccut¡vc officcr of thc Cornpany 500,000 nonqualilicd stock
options :rt ¡¡o c¡crcisc pricc of 53.50 ¡rcr shuc. Onc-hulf of thc options hciontc crcrcisahlc on Scptcmbcr 30 of
cach ycar following thc drtc of grant. but mry not bð c¡crciscd nrorc th¡n rcn ycars fiom ¡hc datc of grant.

l{. Unruditcd Quartcrly Þìnrnclal Dutr

Qu¡dr
¡i¡sl Scond Thlrd Fcurth

Yc¡rr cndc'rl Sùptcnrh!'r 35. 1997 (l)
Nct salcs
Gross prolit
lntc.rcrl crpr'nsr
Nc¡ incotrc (hrsst ,. ,..,., ..

587, I 36
26,059

4,9E2
49t
.05

. 9,080

s97,407
30J44
5,pe?
t,97't

J''

9.071

s6,275
11,737
4,7t7

l0

907 r

59.t39
t9,0t I
4,63?
(2rE)
(.û2)

9.07t

t62,453
r9,935
4,597

(2Jr r)
(.28)

9.08I

69,95ó
æ,568
4,683

9s2
.¡0

9,078

s6 ¡.91-5 564. r 9,¡'r9.6t3. 20.0t8
4.5?5 4.484

12671 75

1.03) .or
9.010 9.080

Nct incouc (l(x:r) f¡:r sharc,...,....,
\\'ciglrtctJ uvcragc sharcs oulsu¡nding (in thousantls)

Yc¡¡r cnrlcrl Scptcnrb*:r 29. 199(r (2)
Nct s¡lcr ...,...,....,.....,.,,.
..Grus prufit . ,..
lntr.rcsl ci¡rcnsc,
nNcl incon¡c (|.¡:rs) ....,
l.ir.t inùornc (loss) pcr slurrc ..,.,......
\\'ciglrtr;rJ Jtcr¡!!. slr:rcs outstanding (in thouslnds),,.

( I ) 'lìtc rcsults lìrr thc fourth quancr inèludc'an u¡usual ¡tcm of S2.4 nrilliòn prirnírily for cr¡rnscs eJsoc¡¡tcd
with scvcr¡ncc costs for scvcrrl scnior cxcçt¡tivc officçrs.

(2) ¿\mounts for ths' fourth qu¡¡r'cr tutvc bccn rcstatcd for thc cffcct oÍ thc Conrp¡ny's changc f¡orn rhc LIFO
nrctlxrrl uf ¡ccounting for scn¡¡in invcntorics to lhq FIFO method. Amounts f¡r thc lirst. sccond lnd lh¡rd
qu¡¡ncr$ s'cfr: not fcstittùd &t thc i||tp¡¡ct w¡s nut ln¡tcrlul la tho$ quaftcfs.

ÊóE
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. S¡GNATURE BR^NDS USA, INc. AND SUBSIDIARY

NOTES TO CONSOL¡DATED FINANCIAL STATEMENTS-{Continued)
(Amounts l¡ lhous¡nds, Grccpt rharË and pcr ¡h¡rc d¡l¡)

15. Br¡sincss ¡nd Crcdir Conccntratlo¡¡s

Tl¡c Company disuibutc¡ ¡nd sclls iu products through maJor rctail outlcts, including discoun¡crVmass
mcrchanls, dcparrmcnt ¡¡orcs, wa¡çhousc clubs,'sf,csi¡l¡f stclrcs. catalog showrgoms, mail ordcr cantog
companics, snd n¿tion¡l hardwa¡c, drugstorc. and rctail.groccry chains, Approrimarcly 39 ¡rcrccnL 36 pcrccnl
and 33 ¡crccnt of thc Company's rcvcnucr wcrc f¡om lwo cuslomcrs in thc ycars cadcd Scptcmbc¡ 28. t997,
Scptcmbcr 29, 1996. and Octobcr l. 1995. rerJrcctivcly. Thc largcst of ¡hcsc t¡vo customcrs ¡ccoun¡cd for l?
pcrccht.2S pcrccnt, ond 23.pcr€cnl ofthc Companyr! rcvcnucs in thosc aamc ycars. rcspcctivcty.

16. Rclslcd Par(y Trarueclions

Signaturc Snnds pays ¡ n!ôn¡gcmcnt fcc to a rclatcd pany for ccn¡in administr¡tivc and prolcssionat
scrviccr pcrformcd by thc rilotcd pany. Amounts paid to this rclatciJ pany for managcmcnt fccs. including
rcimburscd cxflcnscs, wc¡e 5252, 5?63, and 5305 fo¡ thc ycars cndcd Scptcmbcr 2E. 199?. ScpaÊmb€r 29, ¡996.
and Octobcr l. 1995. rcs¡rcctivcly.

t?. Financlal ¡ns{rumcnls

M¡negcmctrl h¡s <lctcrmincd that at Scptutrbcr 28, 1997 aod Scptcmhcr 29, 1996. rl¡c hir valuc of fÌn¡nci¡l
instrumcnu includcd in thc b¡luncc shccts upprorinratcrJ thcir carrying voluer, With rcsficct to cush, rcccír¡hlú¡.
payabtcs, und ¿cr:ruc¡J ti¡bilirie¡, tl¡is dctcrnrin:rtion wus h¡¡scd on thc shod ni:rturity ol'thc inftru¡ncnts. \\'irh
'rcs¡rcl to dcbt. thc asscssnrcnt w¡is huscrj on. rniln:lgcmcnt's judgmcnt as to currcnrly ¡¡vail:¡blc r¡tc¡ on dcbt rvith
simil¡r m¡turitics

IE. Condcnsêd Consolidsled Finsncial l¡¡form¡tion
ConrJcnscd sonsolidutr'd linrncial infornr¡rrir¡n lìrr Signaturc Br¡nrJs. tnc. :rt Scp(cnlbcr 28.

Scptcmbcr 29, 1996, ¡¡d l'or tlrc ycrrs cnrlctl Scptcnrhcr 2ll, 199?. Scprcnrhcr 29. 199(r. ¡ncl Ocrohcr i
follows:

Scptnrhcr 2Í
19117

5 r0(,.992
t.18.7 t 8

s259.7 I 0

s.51.97t
tó¡,¡42
47,E3I

sr60.936

lÐ7 rntl
1995 i¡ us

Currcnt üsscls ..,..,,
Noncurrcnt asscts .....

Tolnl rsscts . . ,. .

Currcnt li¡¡hilitics :. . .
Noocurrcnt liahilirics .

¡ntcrconlPany payrble't

Tot¡l liuhilirics ..

Nct s¡|cs.....,....,...
Gross profit ......,... ;
Nct inco¡nc (loss) , ., . . ,

SrFacîrhGr ¡9
_ t9,9ó_

s l0rl,644
I ó4.483

S27l;l 27

s 48.19I
t?6,090
47,(¡.5S

s?71. r 4 I

StockhohJcr's cquity
Common srock-S1.(J0 sirrcd vuluc.: ¡¡uthorircd t50

rnd outstirtrdiig 100 shscs in t99? un<J $.01 p:rr
and ousranding l,0m,m0 slurcs in 1996...,,..

slt¡rcs: íssucrj
valuc; aurhrr¡ir.cd

Pui<l-in crpitrl.........,
Accunrulutsd dcficir. . ..,

Ttxll strrckhokJr.r's cquiry.,..,
Tot¡l li¡hilirics ¡nrJ ¡rockhoklcr's cquiry ,..

2.82 r
(.r.(X7)

, (r.22ô)

s1.59.7 t 0'

l0
2.8tI

I il.E35)

. 9E6

273,t27

l¡x¡çd
Scplqrhcr l¡

199'

t275.708
85.625

s c.312)

r-çpfiltEr 19

_ letf
t282.977

89.860
s 2.721

()Cohc¡ I
rTe5

s267.887
83.431

5 984

F.ó9

l4cFGÊrhl srÊl-LElr cs,Frtr€h,frrÉrt- ffitft4t
16dv-001597



n
L¿

l1
.l
I SIGNATURE BRANDS USA, INC AND SUBSIDIARY

ñ¡Feh D^r ¡NiF CEÊEf\C
Lt lìì'\,'L¡v^ ¡ Þv eõv"¡lvs

(Amo¡¡nls ln thou¡¿nds, Gxccpt PGr sh¡rc data)

.{ssErs

Cuûcnt e35ct3

Cssh -.....
Tradc occouns ¡cccivablc. nc¡- .. .. .. .
tnvintorici ¡..,...'..
Rcfund¡blc incomc l¡xcs .."..
Dcfencd ¡ncomc ¡e¡cs ' ...
Othcr cuncnl ass¿ts

Total current â5sel3 .. ' ' ... '.. -.
Pro¡rcrty, plant and cquípmcnt. n€l . . " . ..
Othcr ¡ssct¡

Exccss ofeost ovcr f¡ir vuluc of nct ¡sscts ¡cquírcd, nct '
Dcfcncd financing cosls. nct

Othcr

Total othcr asscts

Tut¡l osscu ..,..

L¡¡u¡lmff ¡xo Sr<rx¡ttlt¡s¡s' EQU¡w

Currcnt liubilitics
Currcnt ponion o[ long-tcnn dsbt......'.
Accounts PlYahlc .......'
Accrucd liabilitics'.'. "'..'.. ".''.:...
Tot¿l suûcnt liabiliiics ...'.'....'...t

Long-tcrrn dcbt
Rcvolvíng CrcrJit Facility
Tcrm Notc
Scnir¡r Subordimtcd No(cs

Totrl lung'lcrtn dcbt ... '.
ProrJuct linbility
Otlrc¡ ..,

Totrl li¡bili¡ics.,

Stocl¡lrrlldcrsl cquítY

Conrnron stoc\. Fûr v¡luc SOI pcr shlrc¡ luthoriz¡d 20,000 shlrcs; issucd ¡nd

outr-tanding 9,1?4 sh¡¡es st Dcccmbcr 28' 1997 ¡nd 9'082 sl¡arcs al

Scptcmbcr 28. 1997 . . .. :. ' .
Paid-in capital
W¡rr¿nu
¿\icumul¡tcd dcfici¡ ...,,.....,..,.,

Total stockhoklcrs' cquity.,,...,,.,.,.
Tor¡l li¡hilitics and stocl*holdcn' cguity

Dsmbcr lt, Scp¡.mbcr ¡!r
tvn lll,

(Unildi..d)

¡ 4,1t8
67J0r
37.85¡

497
6,329

. I,378

|7.674
¡6,&¿0

E90

5¿336
39,ó07

497

6329
rJ33

r00.992-

t7598

.t

t34,92 ¡

4,0E4

¡.579

rf0J81
s2?5.()78

5 5,000
2 1.E49

- 291645

56,494

40.t00
55.oqo
6s.960

r(É.060
2.E¡3
.3,726

s227.(})3

92
52.099

t.771

. (5.979)

_1?.eú5
52?5.07E

135.893

3J23
lJ04

r4!.r20
259.710

8i,750

2 1,004

,22.2t7

.5 1.971

13.?00
5 1,508

68.904.

154,r l2
3,2t2

, l'8rp
!¿l¡g

9l
5 ¡.937
l,nt

o.2oli
f65e7

259.710

Scc accom¡nnying notcs to unaudiled consolid¡tcd financi¡l statcmcnlr.

F-70
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STGNÂTURE BRANDS USA, ¡NC. AND ST,JBSIDIARY

CONSOLIDATËD STATEMENTS OF OPERATIONS
(Unaudltrd)

(Amounts ln thoruonds, cxccpl pcr sh¡re dat¡)

Thlnæn wel¿r

Dcrnbrr ¡t
tÍn

s90,365

Dcc¡mbcr 19
t9ô

J87.¡36Nct ¡¡lcs ...,...,.......:
Opcrating costl and c¡pcnJcs

Cost of goods sold . ..
Sclling, gcncral and administrativc cxpcns€$ .

Amoniz¡lon of intangiblc ¡¡iscts ..,.,.......
Total opcrating cosls and cxpcnscs ,.,,...
Opcrating incomc .. . ..

lntcrcst cx¡rcnsc .. :...,.........
Othcr income ...,.,........

lncoms bcforc incomc t¡xcs

lnconrc trx cxf:cn3c .,.,,...
Nct íncome.....

Basic and dilu¡cd nct incomc pcr'sharc, . , . ,

63,388

t8:t9
972

82J??

7,786

4,800

' (76)

3,062

t.837

t t.225

s 0.t3

6¡,07?

t9,055

e81

qr.t ¡6

6.020' 
4.9E2

fl89)

1,227

-, ?36

5 491

s 0,05

Scc rccomponying notcr to un¡uditcd consolirJutcd fin¡ncial slatcmcnrs.

F.7r
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s¡cxrruns BRÀNDS usÁ" INc, AND SUBSIDTARY

EONSOTTDATED STATEMENTS OF EASH FLOWS
(Un¡udilcd)

' (Amounts in thous¡nds)

Cash flows from opcrating ac¡ivitics
Net incomc .. ,. ,

Adjustmcais to rcconcilc nct incomc to nct cash uscd in opcøting act¡v¡tíes
Deprcciation and amortiz¿tion of plant ud cquipmcnr,.,...
Amortiz¡rion of intrngiblc ¡rssct¡ . ,, . .... ..
Amortiz¡tion of deÍcncd financing costs . .,......,...
Acciction of dcbr discount.
Changcs in

Accoun¡s rcccitablc. . ..
lnvcntorics,

Tù¡rtcn tltqLt E¡dcd
Olcmbt 2E Dcrtnùtr t9,

lin tt96

s l¡25 5 49t

t.?10
9E4

2t4
5ó

1598
972
214
56

Othcrasscu......,
Accounti payablc....
Accrucd liabilitics .,.
Noncutr¡cnt li¡bilitics

Nct c¡sh uscd in o¡rcroting rct¡vitics

C¿rh flows from invcsting activitics
Capinl cxpcndíturcs,....,.......

Nct crsh uscd in invçsting activ¡l¡cs ., . ., , .

C¡sh flows from finrncing ¡c¡ivÍrícs
Procccds from rcvolving crcrJit fuciliry
Rcpaymcnts of.rcvolving crcdir facility .
Rcpaymcnt of long-tcrm dcbr . .. . . , . . , . . . . : . . . . . . . . . , . . . , . .
Procccds fronr Tcrnr Notc ,..,,.,....
Procccds fmnr stock issu¡nccs undcr option plans ud awards
Paymcnt of financing fccs ..
' Ncr c¡sh providcd tr t""*,;;;.,;i;;;:::

lnc¡c'¿sc in cash .,...,,...,....,....,.,.,,,...,,.
Cash at thc bcgínning of rhc pcriod

Cash ut thc cnd olrhc pcriod.......-..
Supplcnrcnrol disclosurcs of cash 

'florv 
informstion

Cash þaid during rhc ¡rcriod for
In¡èrcst.......
Incomc l¡¡cs

( r 5.r ó5)
¡.756
(¡20)

' E45

7.428
(491)

( 1.682)

(8,163)
(4 l0)
2'n

(t40)
4.202

22

(743,

, (820)

1820)

31r00
(25,700)
(r.150)

992
t6l

f575)

,5.730
3.::S

890

s 4.t l8

(728)

(728)

¡9.900
(15;6@)

ff¡zsol

3.050

I,579
736

s 2.3¡5

$ 2,25 r 5 2.375
s 4t5

Scc uccompunyin_! notqr lo gnruditcd consolidu¡cd fio¡ncill sl¡lcnrcnls.

; F:72
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SIGNATURE BRANDS US,I, INC. Ä,ÌID SUBSIDIARY

NOTES TO CONSOLIDATED NNANCIAT STATEMENTS
(Unrudilcd)

(,{mor¡nt¡ in lhousands, cxccp! p€r sherc date)

l. Br¡is oÍ Prcscnlation

. Thc. consolidatcd financial slatcmcnts includc ¡he aecounls of Signaturc Br¿¡ds US|" l¡¡c, 1¡h¿
"Company") and fu wholly owncd subsidirry. All significent intcrcompeny ¡çcounts rnd uans¡cr¡ons ¡rc
climin¡tcd in consolidgtion.

ln thc opinion of managcmcnl, thc lnformation fu¡nishcd hc¡cin includss ell adjusrmàns of c normsl
recuning nalùrÊ lh¡t ¡rE ¡rcccssary for e fair'prcscntetiqn ofrcsuls for thc intcri¡n pcriods strown in ¡ccord¡ncc
with gcncnlly acccptcd eccounting pdnclplcs. Thc un¡uditcd intcrim consolidatcd financhl st¡tcmcots h¡ve bc€D
prcparcd using thc same ¡rocounl¡ng princÍplcs úat wcrc uscd ln preparation of ¡hc Comp¡ny's annual rcpon on
Form IGK for thc ycår cndcd Scptcmbcr 28, 1997. and should bc ¡cad in cooJunction with thc consolidatcd
financial ståtcmcnB and no¡cs thcrctø Bcc¡usc of thc ¡c¡sonal naturc of thc small appliancc end consumcr ¡calc
industrics. lhe rcsults ofopcntions for thc iotcrim pcriod arc not necessaiily indicatíve ofrc.¡ulu for thc full tìsc¡l
ycår.

I Inv:ntorlæ

Thc compor'¡ents of invcnto¡ics a¡c as follor¡¡:

Raw matsrials and purchascd pafs
Finishcd goods,-,. -..,,.

Dæcnbcr 2t.
l't'l

st0,040
27.p¡.t

IIzu+

Sgplcmbr ¡t,

'9tnsr 1.231
28.37t

s39.607

Work-in.proccss ínvcn¡orics are nor signílïcant.ånd ¡rc includcd wirh raw matcrials.

3. Eernings per sharc

The Conrpany adoptcd Sratcmcn¡ of Financial Accounting St¡nd.¡¡ds No, l2E. Earoings pcr Sharc (.'SFAS
No- 128"). in the quancr cndcd Dccembcr 2E. t997, SFAS No. 128 rcquircs rhc Company ¡g disclosc two
carnings Pc¡ sharc amounls. basie and dilutcd, B¡sic carnings pcr sha¡c is b¡scd on nct ¡nco¡n€ avail¡ble ¡o
commoo stockholdcrs and wcightcd ¡rvcr:¡gc common stock ouutanding during thc pcriod. Dilurcd clrníngs pcr
sh¡rc includcs thc cffcct of all dilutivc ¡ccuritic¡ Þhich arc convcniblc to common stock of the Company such or
stock options and waÍanls.

Bclow is a t¡blc which ,".on",,", O*," cornings pcr sh¡¡c with dilutcd carnings pcr sharc for thc ¡hinccn.
wccks cndcd Dcccmbc¡ 2t, 1997 and. Dccembcr 29. t99ó. 

prr sù¡rc
Sl¡c AmÉú

lt9ó
Basic Earnings Pcr Shuc

Nct incomc ¡v¡il¡blc to
common stockholdcrs

Effcct of Dilutivc $s6¡¡'i¡¡grt
Stock Options

Dilutcd Eainings Pcr Sh¡rc. . ... . . ...

Nrt lrenr
tr9órwtm trró l9Í,

9,349 $0.r3 ¡0.05

¡¡.225 349t 9,t09

298

st.225 S49t 9.407

9,08r s0.r3 s0.05

268

I Thc Cornplny's oustanding warran$ and ccniin outsr¡nding stock options havc not bcen includcd ¡s thcy ¡¡r€
curcnt¡y artid¡lut¡vc.

' F.7l
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SIGNATURE BRANDS USA' INC. AND STJBSIDIARY

Nores ro coNsoLtD^*" åil|fåi 
srlrcMcNrs-{continued)

. 
(Amounts ln thous¿nds, cxcePt Pcr sfierc date)

4. Condc¡ucd Coúo¡¡detcd Fin¡ocl¡l Inform¡tlon

Condcnscd consolid¡tcd financiot information for Signaturc Brands. lnc' r¡ Dcccmbc¡ 28, 1997 and

Scprcmber 28, 1997..¡nd for rl¡c rhinccn wcck priods co4cd Dcccmbcr 78,1997 ¡nd Dccembcr 29. lg96 I¡ ¡¡
follows:

Tot¡l liabilities

DÊëmh(r ¡t,
tm,

s l r ?,6?4
¡57.4{X

¡275,0?8

$ 561e1
t?0,599
¿¡?!986

s2?5.079

Cuncnt ¿ssct¡ . .. . .

Noncurrcnt asscts .

Toul as¡cs

SsÞlcmhr 2t,
lvt

t¡00,992
r58,7r8

s259Jt0

s 5t,97r
r6¡,¡42
. 17.82t

s260.936

Stockholdcr's cquitY

Common stock- SI,OO s¡aicd v¡rlucl ¡uthoriz.crt E50 sh¡rcs'. issucd and

ouLstonding 100 sharcs

Currcn¡ li¡bili¡ícs
Noncr¡rrcnt liabílities
lntcrcompani prYahlcs. .. " . .

Nct salcs . . .. .
Gross profit. , .
Nct incomc ,..

Paid.in capital .i..'...
Accumulatcd dcficit, '... '..' .'...-.'..'. '..-'

Totrl stockholdcr's cquitY

Total liabitilics and stockholdcr's cquity '.... '..

. ¿8zl eBZl
. 0.822) (4,04?)

__ 0) fl:226)

s27s.078 f259.710

Th¡rrs vælr ¡cl¡d cndcd '
Uññhr l& ilcÊnbri.¡9;'

te97 199ó

s 90.365 Í 87,136
26,9n 26,059
1,?;25 , 491

F-7{
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REPORT OF ¡NDEPENDENT ACCOUNTANTS

P¡icc Weterhouse LLP

To ¡he Board of Dircctor¡ ¡nd Stockholdcrs of Firs¡ Atcr¡' Inc.

ln our opinion. rhc accompanying consolidatcd b¡l¡ncc shcct and relarcd c'onsolid¿rcd statcÍncn¡s of
opc¡arions. of cash flows ¡nd of stockholdcrs' cquity prcscnt fairly, in all matcrial respccts, tlrc financial position

of Firsr Alcr¡, lnc, and is subsidlarics a¡ Dcccmbcr 31, 1997 and 1996 ¡nd thc ¡csulu of thcir opcntionr and tlreir
cash flows for cach of thc thrcc.ycars in ttrc pcriod cndcd Dcccmbcr 31, ¡997. in'conformity with gcncr¡lly
acccptcd rccoünt¡ng.pr¡nciptcs. Thcre financi¿l s¡¡tcmcnts arc thc resporsibllity of ürc Conipany'r nån?gcmcnt;
our rcs¡nnstbility is to cx¡rrcss an <ipinion on lhcac lin¡nci¡l st¡tcmc¡rts bascd on ow sudita Wc conductcd ou¡
audits io ac¡ordancc with gencnlly acccp{cd auditing standards which rcguirc t}rat wc plan and ¡rcrform the audit
to obrain rc¡sooablc ¡ssurance about whcthc¡ thc financial st¡lcrncnls erc frcc of matcrial mi¡sutcnicn¡. An rudit
inclu<lcs cxamining, on a lcst b¡sis, cvidcncc suþponing lhc rmo¡rnrs ¡nd disclosurcs in thc linancigl s¡¡tcmcnü¡.
asscssing thc accounting principlcs uscd and signifÌcant cst¡matcs madc by managcmsnt. and evalucting thc
ovcratl linancíal stôtcmcnt prcscntation. Wc bclievc ¡l¡at our audits providc a rcasonsblc b¡sis for thc opinion
cxpresscd abovc.

/s/ P{rcË Wrrúrovsr LLP

Chic:rgo, lllinois
Mrich 13. 1998

F,75
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FIRST ALERT, INC. AND SUIIS¡D¡.ARTES

CONSOLIDATED BALÂNCE SHEET
(In thousand¡, cxccpi sharc d:h)

Asscts

Currcql asscts:

Cash and cash cquivalcns
Accounls rcccivablc. lcs ¡llor*ance for doub¡ful accouns of 53.837 ¡t

Dcccnbcr 31, 1997, 53,820 ¡¡ Dcccmbcr 31. 1996

Incomc t¡x rcccivablc
tnventorics (Nore 4) .. ...,,....,. . ., .,...,..
Þcfcncd rarcs (Noæ 9). -,,..,,,......
Prcpaymenb ¡nd orhcr arscs.... .,.,.,

Total crrrent asscis.....,.,,,
Propcrty, plant and cquipmcnt nct of accumul¡rcd dcprcciaríon of J22.994 ¡¡

Dccc¡nbcr 31, ¡99?, 522,763 ot Dcccmbcr ll. 1996 (Norc 6) ...,....
O(hcr Asscrs:

Coorlwill. nct ol accunrul¡¡tcd unrorü¿rrion of Sl.a53 ¡¡ Dcccmhcr I l, 1997.
S2"815 ¡¡ Dcrcmbcr 31. 1996 lNorc 5)

Othø intangiblcs. nêt of accunlul¡tcd arlrortiz¡tion of Sl.4{0 at Dcccmbc¡ ¡1,
1997. $2.905 ¡t.Dcccmbcr 31, 199ó (Norc 5)...

Totot ¡sscts ...,....,....:,.,...

Liabilitics ¡nd Stockholdcrs' Equity
Cuncnt liabili¡ics:

Accounls payuhlc .,.,
Accrucd cxpcnscs (Notc 7)
Short-tcrm rcvol\'ing crcdir faciliry (Notc 8) ..,.,. ,,

Totrl cuncnt liahilirics......,
Long-tcrnl rcvolving crcdir farility (Notc t)
Othcr long.tcrm li¡rbilirics :...........,.....
DcfcÍcd r¡xcs (Notc 9),,,....-,.,
Contingcncics (Norc l3)
Tor¡l linhilirics.. .........:'.:,
Stockholdcrs' cquir¡,:

Common slgck (S,(ll par vuluc, 30.000.000 shurcs ¡ruthori¿crj, ?{,Il.f,l l2 issucrj
and ourstancling ur Dcccnrhcr I l. 1997: 2{,16_l.l ló issurrl and. outsranding at
Dcccmbcr31. 199ó) ....j...........

Prcfcncd srock (s.01 par valuc. r.000.000 sharcs ¡utl¡o¡i¡crj ar Dcccnrbcr 31. l9g7
ond 1996. nonc issucd and oursranding) r.,r,,.,.,,...,,,.r...

Puid-in capiral
Stocklu¡kjcr |oans,.........
Rct¡incd carnings ....,,..
Tor¡l sttrckholtJco' cquity..
Tor¡l li¡bilirics and itockhokJcr¡' cquiry .. ;. . . .

Scc :rcconrpcnying norc$ to ConsolirJnrcd Fin¡nci¡l Starcmcnts,

F.7ó

At D!ffibc31.
lm lÐú

s 2,996 $ 6,846

46,106

7.572
10.285

6,646
4.034

t07,639

æ,6t7
EJOs

58222
tojl0
3e4e

tn,947

28,r I I 29.803

22,045

6.496

s r 64.361

22,683

6,058

I.EE T

s 15,897
t7,t05
4q.026

78,028

7t
4.862

- 9,145

I 1,400

5 r64.3ót

¡ 7.304
26,395
20.500

54.t99
10,000

1t
3.369

83.9ót 97.6t9

2¡13 242

72.012 7 ¡,637
(8)

¡ 6,98 r

88,852

5 r 86,49 t

l'ltfRGArF| sTÊú{-Ev ct:[-rFrEEiF{rrÊr_ æca¡rqe
16dv-001604



F¡RST ALERT, INC AND SUBSIDIÀRJES

CINSOLTDATED STATEMENT OF OPERATIONS
(In tbousa¡ds, Gxccpt pcr sh¿rc d¡t¡)

Nct salcs ....,...,......-
Opcraring cxpcnscs:

Cost of s¡lcs. cxcluding dcprcciation. .. ,.
Selling, gcncral and adminis¡r¿tivc . , .. . . .
Rcsructuring chargc (Notc 3)
Degrcciation ¡nd amortizalion

Opcrating incomc (oss),
Other cxpcnscs (incomc):

lntcrcsl expcruc.
Misccll¡ncous, nc( .........

lncomc (loss) bcforc ta¡cs .,,.
lncomc tar provi¡¡ori (bcncfi|,

Nct incomc (loss) . . . . .. .. .. . ,

Basic nct incomc (loss) pcr sharc ...
Dilutcd óct incomc (loss) per rhlrc
Brsic wcightcd avcragc sharcs outstanding ,...
Ditutcd wcightcd avcragc sharcs outsl¡ndint...

Ïar E¡dcd DKñhGr Jt.
lrt tÞó rers

st86.94t S205,607 5246.26

¡34,349 150,6t ¡ t40.9E0
s4,2t3 T2,663 n,549

- 2.499
_ ó.846 6,3s3 ?J05

(8,167) (26.5t9) 20..t31

3,5s5
t.038

(r3,060)

ß.224)

s (7,836)

s (0.32)
(0.32)

24.242
24,242

3.801

, 628

(30,950)

ilz,2461

g!!Jg¿)
t (0.78)

(0.78)
24,t t9
24.t t9

t.187
fl ¡3)

t9,059, 7:622

s r r.{37

¡ 0.48
0.46

2{.0{3
24.83 I

Scc,acconrp$rying.n<ltes lo Consoll'rt:¡tcrl Fi¡¡i¡ncial Statcn¡cnts.

F-77
.J
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NRST ALERT' INC AND SUBSTPIARIES

CONSOLTDATED STATEMENT OF CASH FLOWS
(ln thousands)

Opcreting Aclivities:
Nc¡ incomc (loos) .-....'......... "...q....
¡¿jutun*aìo rcconcile net ¡ncomc (lo¡s) ro nct cuh providcd by (uscd

in) opc¡¡tin3 rctlvitles:
Dsprcciation ¡nd amonization i'.""";".'"""'
Rcswcturirig chargc .'.....'.
Changcs in ¡sscls ¡nd liabilític:

fl ncrcasc/Dccrcesc ¡n açcounlt rcceiv¡blc .....'
Dccrc¿sc.(lncrc¿sc) in inc¡mc ox rcceiv¡ble ..' . " :' ; " " "'' " "
Dccrcesc(locniasc) in invcntotics

Incrc¡se ln prcpaymenu and othcr ¡sscts ' . ... . . . . .

Yc¡r mdtd Jt.
t997 lvt6 ltts

-
s (?$36) S(t8,?02) S ll,{37

ó,84ó 6,353
4An

7.305

(5t8e) 2\150 (4,351)

r.039 (6,e10) (¡J40)
t7,937 EJ3l (28.933)

(785) (770) (r,o2E)
5J5? (252'.t 3.028
(ó97) (¡ ¡.266) (14,031)

il8) (41) 87

t6J54 (r0) (n,E29t

Dccrcascl(tocrcaæ) in nct dcfcrfcd l¡¡¡c¡ ;..... ..
Decrcasc in accounts payrblcr'accrucd c¡pcnses. "

Othcr changcs. nct . ..
Ncr c¡sh and cash cquivalcnu ptovidcd by (usc<l in) opcraring

acLrvtl¡cl

Invcsling Act¡Y¡l¡cs:
Capitat cxpcnditurss . . . ' . -. . . . . .
Dispont of propcny, plant and cquipmcnt

Orhcr.........
Nct c¡sh ¡nd clsh cquivalcnu uscd in invcstíng rclivilics " '
Flnancing Acaivltics:
Bonowings undcr revolving crcdit fgcilitics -..
Paymcnts undcr rcvolving crcdil f¡cilitics .. . .

Poyinènt qf Formcr Crc<lit Frcilhy
P¡occcds from C¡crJit Facility .'.'
Prqcccd¡ from s¡lc of stock . . ' .. '
Procccds from ¡tockholdcr loans..
Othcr . . . . - , . . . . . . . . , , ' , . , ': i. . .

Nci c¡sh and s¡sh cquivnlcnts (uscd in) provirJctl h¡' lìnlncin,e

activities

Ncr (dccrcaé) incrcrsc in c¡sh snd clsh cquivalcnts

Cosh and cash cquivalcnts at hcg¡nning of ¡rcritrrl ..

Cash ¡nd cash cquivalcnls at cnd of fr,:r¡ul '. "...'
lntcrcst paid

(39e2)
255

( 1.246)

(4.98])

38.ó45
(54,1 t9)
(36.896)
36.896

245.E

( r5.2Zr )

(3.E5o)

9.846
s 2.sr6

5 4,lOE
(8.óó8)

(3.872)

59.300
(5ri000)

8.341

4,459

3,.387

t ó,846

s 3,58ó
t,274

(r0,648)
4,t59

655s0
(29,050) r; ' ''

28
43

(s,274'
848
554

( t93)

---(ry)
cr¡86)

226
E

' 3,6.571

t,256
r.t3r

Í 2.387

s rJo¡
t2.559lnconrc t¡¡cs plid (rcfundcd). nct,

Scc accomprnying nolcs to Consolidatcd Fin¡nci¡l Statcmcns.

' F?8
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. FIRST ALERT, INC AND SUBSIDIARTES

coNsoLrDATED STATEMEI{T OF STOCKHOLDERS' EQUtTy
(ln rhousandq êrcGPa sharc d¡r¡)

Comon Slodt

_ sf¡nr P.fJ+
24.0¿t,6r6 5240

P¡id &¡
C.p¡llt

¡70.986

Srod¡holdcr
ldnt
t(5e)

R¡tdncd
E¡m¡nr'

E 24,246Balance Dtccmbcr 31, t99{ . -,,,..
Ncr incomc during thc ycar.cñdcd

Dccembcr 3t, 1995 .....,...,......
Stock options crcrc¡scd . . .,, . .
lncomc t¡¡ bcnefit rclatcd (o ¡hè crÈrc¡sc of

slock oplíoris
Poymcnl of stockho¡dcr loans, nct .
Value ofstock op(ions grantcd

Balance Dcccmbcr 3Ir'1995........,.,....,,. :
Nct loss during thc ycar cnded

Dcccmbcr 3l¡ 1996

Stock options c¡crcíscd,,:....,...,.,,,
lncomc tax bcncfit rclatcd to tlæ cxcrcísc of

stock options.......
Poymcnr of stockholdc¡ loans. net
Valuc of srocl op(ions grôntcd

Bal:¡cc Decembcr Jl, 1996,,...,..,.........,
Nct loss during thc ycar cndcd

Dcccnrbcr 31, ¡997
Stock options c¡crciscd
lncomc tax bcnsfil rcl¡tcd to lhc cxcrcise of

stock options
Pa¡'ment of stockholdcr lo¡ns. nct
Valuc of s¡ock opt¡ons gra¡tcd

llal¡ncc Dcccmbcr 31, t997.

r7J00 s
-; s ¡tJ37
2E

l12
¡,13

24,043,t¡6 't24O S7t,¡37 S(t6)

t40,m0 ¡

2{.rE3.lt6 5242 s (8)

t5r.99ó 5 r s

8

s243

s

2 s ?:24

253

23

s7 r,63?

s

,*
t08

2f

s 35.683

f08.?02)

t 16,98t

s (7.E36)

I

5 9,14524,335,t t2 s72.0t2 s-

Scc accnnrprnying n()tcs tr) ConsnlirJa¡crJ Finuncial St¡rtcincnts.

F79
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FTRST ALERT, TNC. AND SUBSIDTARIES

NOTES TO CONSOLIDATED FINANCIAL STÀTEMENTS
(Att doller amounts in thor¡j¡nd¡ unlcss othcrwira lndlcatcd, cxccpt pcr sheic d:te)

Notc l-Thc Compeny

Effcctivc July 31. t992. THL-FA Opcraring Corp. acquired substrnrially all thc nct åsscß of ¡hc BRK
Elec¡ronícs Division and all úc issucd and ouuunding ¡harcs of cònain non-U5. subsidiár¡cs of thé Firc Srfcty
Group of P¡ttway Corpor-ation (hcreinafær rcfcircd lo ¡s thc "Prcdcccssor" or thc "Division") . fo¡
approximalely 592J00 ("Acquisition"). THLTFA Opcradng Cærp, is r wholly owncd subsidirry of THL-FA
Holding Corp. THL-FA Opcrating Corp. subscquenlly ch¡ngcd ib namc to.BRK Bnnd5. tnc. and THL.FA
Holdíng Corp. subscqucntly changcd it¡ namc to Flrst Alen, lnc. ("Comp¿ny" or "F¡r$ Atcrr"). Âftcr rhis
acguísition, thc Comp¡riy w¡s owncd by Thornas H. Lcc'Company ¡od rcl¡ted cnritics. Pittwry ln¡cllcclual
Propcny Corpootion, a subsidiary of Plttway Corpontion ("Pittway"¡ and managcmenl of thc Company, On
April 5. 1994, thc Company complctcd an initíal public offcring ("lPO") of 5,t80,000 sh¡rcs of is c¡mmon
stocli An ¡dditionrl 3,100¡000 sharc.s of thc Company's commolr ¡tock wcrc ¡old by Pirtway as par1 of rhc samc
offcring.

Thc Cornprny, through its suhsidi¡rics. m¡nuf¡cturcs and markcts.rcsidentiul sofcry producrr including
s¡nokc and çarbon n¡onoxirJö dctcctors. firc crtinguishcrs. motíon scnsing lighring control dcviccs, timcn, firc
sccurity snfcs antl chcsls. firr: csca¡ro l¡¡J<Jc¡s. child srfcty producs and rcchargcablc flashlighs. Thc Comprny's
manuficturing o¡cotions arq locutcd in fu¡rcz- Mcxico ¡nd Auror¿. lllinois.

Whilc thc Conrpany h¡¡s ¡ numbcr of cuslomcrs in thc rcraíl and wholcsalc markc¡s, a significan¡ ¡mount of
¡ts ncl salqr ¡rc conccnlntad in threc major U.S, n¡tional rctail ch¡in¡ comprisiog l\Vo.7fo ¡nd ?% of
consolid¡tcd nct srlcs for rie ycar s::Ccd Dcccmbcr I l. 1997: 1570,7% and 5% for thc ycar cndcd Dcccmbc¡ 3 t.
1996 ¡nd llch,8%' and 6% for rhc ycar cndcd Ðcccmbcr 31. 1995.

Most of lhc cotìrponcnts usc¿ in rlic Cornpäny's producu arc.availablc from mulriptc sourcesi howcvcr. ¡hc
Company h¡s clcctcd to purchasc intcgratcd circuit com¡rcnents uicrl in lhc Company'¡ rmokc dctectorr rnd
c¡rbon monoxidc dc(cctors, ¡nd ccrt¡in olhcr comnoncnls uscd in thc Comprn!'s products, from singtc sources,
Thc Cornprny has rJcvclupcd un ¡¡ltc¡utivc source ofsupply for thcsc intcgratcd cirçuit componcnts. Howcvcr.
thcrc can hc n<¡ ¡ssur¡ncc rhrr rhc Conrpuny ¡çill bc uhlc to continuc to obuin ¡hcsc comfroncnts. on a timcly bosís
gircn tlrc unprcrJictahility of thc rJc¡h¡nd for c¡rhon mono¡irJc dctccto¡s, ln addirion. the biomimeric scnsor.
u'hich is thc kcy corn¡xlncnt uscd in thc Conìpany's battcq.-powcrcd carbon mono¡idc dctcc¡or.'is obtainod by
lhc Conrpuy frursu¡lît to ¡ liccnse fronr Qurntum Group. Inc. (Quantum). irs solc supplicr of this com¡rcncnr.
Cornntcncing on Jlnuary l. 1997. Quunrurir wls ¡rrmirtcd ¡o scll its scnsors to othcr çustomcrs, Thcre is.no
¡ltùrnrtivc supply for ¡hc hiorr¡írnctíc scnsor, An ertcndcd intcnuption or tcrmination in thc supply of any of thc
conrfi('ncnls uscrj in thc Contpany's pro<lucs, or J rcduçtion in thcir quality or rcliability, would have an advcrsc
cffcct on thc Conrp:rny's husincss and rcsulu ofo¡rrations.

Notc 2-Summ¡ry of Signíficrnl Accounting Policícs

Pi ncipl cs of Cnnrulklatíon

'fftc consolitl¡rcrj fin¡¡nci¡l srircmcn¡s ofrlrc Conrpany includc rhosc ¡sscts. liabititics. rcvcnuc ¡nd cxpcnscs
of tlrc Grrnpuy nnd its suhsirJiarics anrJ iu forcign o¡rcrltions afrcr climinating sígnificanr lntcrcompany
¡csounls ¡nrJ lr¡ns¡ctit¡ns. Thc lin¡nci¡t $i¡rcrncnts inçlurJc thc opcrì¡tions in rhc Unitc¡J Stotcs, Conoda. Europc,
Àlc'sico nnd Auslral¡ü.

Re¡'dlr¡c Recoguìtìut

Rt'l'cnuc is rccorrlctl ¡t thc linrc pro<tucts arc shippcd lo customcrs anrJ titlc passcs. Nct salcs includc
c$rinurcs for rr.tu¡nìi, warrrntics, discounts ¡nd volunrc rch¡tcs, Thc Conrpany grants crcdit tcnns Io ¡ls cuslomirs
consirtctìt s'ith n¡lrnr¡l industry prueticcs.

F.80_
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F¡R.ST ALERT, INC. AND SUBSIDI,ARÍES

NOTÊç TO CONSOLIDATED FINANCIAL ST^TEMENTS-{Continued)
(All dollai ¡mou;ts in thousends untcss othertisc indicetcd, exccpt pcr sharc date)

s(7,,qt6) s(¡8.703) st t,437

24.242 24.I t9 2{.s-1
s (0..13) s (o.78) s 0.48

Note 2-Summ¡ry of Significent Âccounting Policics{Conlinucd)

Cash and Cash Equívalcntr

Only highly liquid invcstmcnu wirh iniiial m¡tu¡itics oflcss ¡h¡n rhrec months a¡c considcrcd ¡5 c¡ih ¡nd
cash cquivalcns. Substuntially rll óf thc Company's cash ls hcld by onc brnk ât Dcccmbcr 31, 1997, Thc
Company docs not bclicvo that ¡s ¡ rcsult of ¡his conccnrntion. ¡l ¡s Subjcct ro aoy unusuat crcdit risk hc¡'ond the
normat risk Ássoc¡atcd with commc¡cial hnking rclationship.

funúngs pcr'Shurc :'

tn 1997, lhc Comp¡ny adoptcd Finoncial Àccounting Ston¿".¿s Board Srarcmcnr No. 128 (SF.ÂS t28),
"Earnìngs Per Sh¡rc." This st¡tcmcnt cstahlishcs stand¡¡ds for computing comíngs pcr sharc (EPS) and
simplifics thc sl.un<JunJs for computing EPS prcviously found in APB Opinion No, l5 (APBl5), "Ermings pcr
Sharc." lt rcplaccs lhr' Frcsentat¡on of Prinrary EPS witb a prcsèntation of Basic EPS. lt ¡lso rèquircs duot
prcscntot¡on of Ba¡ic and Dilutdrl EPS on thc f¡cc of thc incömc s¡¡(cmcnt for atl cn¡i¡ícs wirh complcx crpiol
structurcs. Basic EPS is hlscd on thc wcightcd avcrage numbcr of sharcs of common slock whilc.Dilutcd EPS is
b¡scd on thc wcightcd avcngc numbcr of shurcs of conrmon stock ond dilutivc potcntial sh¡res of èommoo stock
outstonding during lhc ¡rrir:ds. ln gccord¡ncc rvith thc rcquírcmcnts of SFÂS I 2E, thc Company hns rcrurcd oll
EPS data for prior ¡rriøJs.

A rcconciliarion of hoth thu inconrc ¡rxl sharcs u¡-ctl in thc c¡lcuhrion ol B¡sic antj DilurcrJ EPS crc as
follows:

t9r5

D¡sic EPS c¡lcululion:
Nun¡c¡ator:

Nct incoi¡iù-ilrrss) ... ....
Dcnonrin¡tor:
Common sharcs outstunding

B¿ric EPS

Dilutcd EPS c¡lcul¡tion:
Numcnlor:

Nct inconrc (los$) .,.,. ,.
Dcnorninator:

5(7.816) S(rE.7O2) St t,4I7

191t6t991

Conrmon sharcs rutsttnding ..
Dilutiùc Oprions.....,....-....
Total sh¡rcs,..,.
Dilutcrj EPS

24242 24,r ¡9 24.93
0078E

24,242 24,t 19 2.t,83t

s (0.12) f (0.78) s 0.4ó

Stock options wcrc oulstirnd¡ng ¡¡ Dci:crnbcr l¡. 1997. 1996 ¡nrj 1995..rs discurscd ìn Notc tt,

Translatìon o! Forcîgn Cnrrcncie¡

Thc funclion¡l curcncy of lhc forcign opcrations includcd in thssc fin¡ncial statcmcnrs is rhc US. dollar,
Î¡nslrtion rdjuritmcnts and tr¡¡ns¡rclion glins ud losscs arc rcflcocit in nct incon¡c ¡nd cons¡$lcd of a'los¡ of
Sl,lalinthcycarcndcdD.'cc¡¡t^*rl¡. trftf.¡¡gninof i7-ìsinlhcyclrcndcrlDcccmhc¡ll. l996,ond¡lssof
Sl9 in rl¡c ycar cndcd Dcccnrhcr .ï. lg9l.

F.8¡
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FIRST ALERT, INC AND SUBSIDIAR¡FJ

NgTEsTocoNsoLIDATEDFINANCIALSTÄTEt\|ENTs-{Continucd)
(.All doll¡r ¡mounts in thousands unlcss othcrlYise indic¿tcd, ?xc?Pt PGr sh¡rc dit¡)

Notc 2-Summ¡ry of Significlnt Accounting Policicr-(Continued)

Invcutoríct

Company. invcnrorics ¡rc valucd ut lhc lowcr of cos¡.'dctc¡mincd on thc first.in, first.out (FIFO) b¡sis' or

mr*cl.

Propcrt¡*, l'lun awl EtYíPucnt

' propcñ¡c¡ ãrè rtrtcd nr cusl, Dc¡xcciotion ofall osscts is comprtcd ovcr tl¡cir cstitn¡tcd uscful lives uslng lhc

srraight-íinc mctbod lor finánciul reporli4! and accclcntcd mcthods for'incomr: tax rcpoíing.

Upon salc or giretncnt of pro¡ærty. ¡rlant and cquipmcnt, e gain or loss ís rccogniræd. Expcnditurcs for

m¡in(cn¡ncc and rc¡nirs ræ chrrgcd lo cxpcns€'

Usclul lilcs lirr pnr¡r:ny. pl:rnt and cquipnlcnt ar': ¡s follows: 
ler

Bui|dings.....,....,.....
Buildin-r intprrtvctrtcnls ...
Furnitr¡rc ¡rntl fixturcs..,. '
Nlucltincr¡' nnd c<¡uipmcnt .

Turls. jigs and rJics .. . .. . '

"F.82

Up to 40
20
to
t0
3

Goutl¡'ill

Goqtlrvill, rcnrc.\ctrtittg ¡lw rlil'fcrcncc hctwcrn th,¡ loiul purch*rc prict' lrnr.l thc fuir valuc rrf ¡s¡cls (:rngiblc

nnrl inr.n-!i6c) u,i.J ¡¡ut,¡li,Ë.* at thù d¡rc of ncquisition, is hcing arnortizc<t on u stririghrJinc. blsis ov-cr 40 Ycrrs' ,

Ân¡urriz.¡r¡i¡¡¡ csf'cnsc rltìllcd S6Jfi l¡rr c¡cl¡ ,,f thc thrL'È yc¡rrs in tlic ¡*-riorl cnrJcd D,Jcctnbcr ll' 1997.

ln pu i ru e n t,y' .'l.rJ('rJ

lo lr)g(r. rhç. Çurrpll¡.rrloptcd Finrr¡ui:¡l Accounring Stanrj¿njs Bo¡rrd.st¡tcntcnt No' l3l ."Âccounting for

rlrr. lnrpiirnrcnr ,.¡'l.,rig.l,i..crl Âsscts arrrl for Long.Lirtd 
^!i\cls 

kt hc l)ispo*-rl Of"' This strtcntcnl rcquircs

tlurr l,,ng.lirçtl usscts ¡¡¡vJ ccru¡in idcntifi¡¡hlc intungihlcs hc rcvicwcd for in¡ruintrcnt whcncvcr cvcnts or chongcs

in sirruillsrir0cc i¡rrlic¡rrc tl¡:¡¡ thc citrr},ing ¡¡u¡llunt of¡n ¡lssct nta)'not hd rcc(ìYcnlhlc. Undcr p(rvisions ofthc
s¡¡rlcntctrt. irrqr:r¡¡u.'n, hr:iscs ¡rc fccrE¡¡zrd whcn cr¡cclctl I'uturt c¡rsh llurvs ¡tfc l!'$s lhln lhc î$tict.s'clrrying

v¡¡luc,

!'.tt.'nt\'fr.t.l.rndrk¡ ar.l Othcr luturtg,ililct

¡t¡rtÈn¡$. tr¡üJcnrrrks ¡rnrJ othcr int:rngihlcs ¡rc c¡ricd rt cost lcss i¡t'suntul¡¡tc{, anlorliz¡lion. wh¡ch ¡s

c't¡lcul¡rrcd ¡rn u srnri$lr¡,li¡¡r..husis ovc¡ tlrc cstimatcd uscful livcs of lhc t*scls, nol lo cxcccd 40 ycan (scc

N.{s .s}. 
^ntpli¿arirrn 

cr¡**nsr w¡rs S7(l{. 56113 ¡rnrt Sl,05.l fr¡r thc ysus u¡rJcd Dcccnrbcr 31. t997, 1996 and

I995. rr.s¡rcctitcly,

l:dr l\ilrc o! Ì'iucurt'ial lilrtÍtu,rctrtt

1c c:rrr¡ring rnlucs r¡[r:ush ¡rnrJ.c¡rsh cquiuulcnts. ¡ccnunt$ rtccisuhlc lnrl plyublc anrl uccrruq, li¡Hlitics
:rp¡rrrxiuu¡c i¡¡irì¿rluc rluc to thc slxrrt.lcrrn ru¿turitics of thrsc usscls ¡nrJ li¡rhili¡ir's. Thc aggrdgatc foir v¡luc of
rlic Crc¡ir l;¡cility l¡plrxinurtrx its clrrying ¡¡tnounr bcc¡¡uño trf thc ¡cccnt gnd frcqur'nl rcPr¡üin$ b¿scd on mukct
c0¡rrlitions,

ìncRf;Élh{ .fãTÊ{tstt-E}f Cf]h{FItrrE}.tTIfl_ E}CÊCI1E4
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FIRST ALERT, TNC AND SUBS¡DIARIES

NOTES TO CONSO LIDATED F¡NANCIÀ L STÁ'TEMENTS{Co¡tinucd)
(All dolt¡r emounts in thous¡nds unlcss plherrrisc indicatcd, ctccpt per sharc drÞ)

Stock Ba¡cd Conpcnsation

Effccrivc Januuy l. ¡996. thc Company ¡doptcd ¡l¡c "disclosurc mc¡hod" protisions of Fin¡ncial
Accounting Ssndards Board St¡temcnt No. 123 "Accounting for Stock-8¡¡cd Compcnsation." Ar Frmincd
undcr this Í¡atcmcnt, thc Cornpany conilnucs lo rccognizc ¡lock-bsscd compcnsrtiön costs undcr thc in¡rinsic
value bascd mcthod ofaccounlint ú prcscribcd by Accounting Principlcs Boord Opinion No.25. "Accoúntíng
for Stock Issucd to Ernployccs,"

laconc Tarcs

tncomc taxcs of rhc Company ors ¡ccountcd for using Financial Accounting Standards Board S¡arcmçnt
No, 109, "Accounting for lncomc Taxcs."

Advcnísing and Rcscarch ond Dcvclopncnt Costs

Advcnisin! costs. including ar.lvcnising allow¡nccs grantcd to customcrs. ¡rc occrucd a¡ thc d¡r! of s¡lc of
ccnain produos to'rcflcct advcnising commi(mcns m¡dc to custómcr¡. Rcx¡rch and dcvclopmcnt corß arc
chargcd to c¡ficnse ¡¡r incurrcd, Expcnsc chrrgcd to opcn¡tions for.thc ¡rcriods prc.scnicd wcrc as follows:

Tc¡r ündsl ptcmhcr !1,
.w te9ó IrjS

Advcnising and product.promoríon,.......... S12,796 522,899 .533.:58.
Rcscarch and .dcvclopmcnt S 2.0¡2 S l.l7l S 2.866

Usc ol Ettímucs

Thc prcparation of frnrncial st¡tcn¡çnts in conformity with gcncr.rlly acccptcrt accounling principtes rcguircs
man¡gcmcn( lo m¡kc cstimåtcs and atsumptioos lhrl âffccl thc rcponcd ¡mounts of ssscts and l¡ab¡li¡icr tnd
disclosurc of contiogcnl liabílitic,s ¡t thc datc of thc tìn¡¡nciol tatcrncnts and thc rcponcrl ¡mounls of revcnucs
and cxpcnscs'd-.¡i,rg thc rcponing pcrio<Is. Actual rcsults cquld rliffcr fro¡n rhosc csrit¡lâtcs,

hnpact o! Nev Accountìtg Stanilunls

Financi¡l Âccounting S¡¡n<t;rnls Bo¡rrJ St¡tcmcnt No. ll0 (SF^S ¡10), "Rcponing Comprchcnsivc
lncomc" ¡nd Fin¡nci¡l Âccounting Strnd¡¡rds Board Statcmcnt No. lll (SFAS l3l), "Disclosurci ¡bout
Scgmcnts of ari Entcrprisc ond Rclstcd lnform¡(ion." wcrc issucd in Junc 1997 ¡nrj ¡¡c cffcctirr. for the
Company's lìscal'yr':rr 1998. SFAS 130 cít¡blishc¡ st¡ndrrds for thc rcponing and rJi$play of comprr.hensìvc
incomc. which intlurlcs ncr inéomc ¡nrj changcs in cquity cxccpt thosc rcsulting from lnvcstmcn¡s by. or
distributions ¡o. stockholdc¡s, SFAS l¡l csrabtisl¡cs st¡nd¡rds for disclosurcs rcla¡cd ¡o husinsss o¡rnt¡ng
scgmcnts. Thc Compuy is currcntly cvaluoting thc impact ¡h¡¡ thcsc rþrcmcn$ will hlvc on thc conso¡¡delcd
fìnancial statcmcnts.

Nolc 3 - Rcitrüclurlng Chargc

During thc fourllt quancr of 1996. thc Company odoptcd a plln to rcviralizc ¡hc Compny's corc produär
lincs of smokc ¡nd cartron monoxids dctcclors and discontinuc, rcpositíon o¡ outsourcc non.pcrforming product
tincr. right-sirc and consolid¡tc manufacturing oficrst¡ons. rcducc rhc Company's ¡cil¡ng; gcnir¿l ¡nd
administrativc cost sltuçtunt and aggrcssivcly addrcss invcntory lcvel¡, r{s ¡ rc¡ult of ¡his phn. thc Company
re_cg{cd a Prc-¡sx rcs¡tucturing chargc of Í4,497 including a provision of 51.99E for invcntory wrirc-downs
yhich was approptiatcly chugcd to cost of ¡¡tc¡. crcluding dcprcciarion. Thc rcmaining scnructuring chugc of
f2,199 includcs f1.789 for thc w¡irc-down ofthc nct book v¡luc ofmanufacturing cquipmcnt for prcductiincs
thot will bc outsourccd or clirnin¡tcd, 54l0 for ssvclâncç costs for apporimurcly 6(Xl nranufacturing and
corpontc oflicc cmployccs who.werc ¡clcascd from cmploymcnt in.rhc fourth qunnr:r of 1996 and 5,100 for

F-83
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NOTES TO CONSOLIDATED FINANCIAL STATEMENTS{C.ontinucd)
(All doller.mountr ln thous¿nds unle¡s othcrwlsc lndícalcd cxccpt pcr sherc dete)

Note 3 - Rcstn¡cturing Chargc{Cootinued)

contractual plant rcstorotión coss. Thc provision for invintory writc-downs rclatcs primarily to invcntory lor
producr lincs lhat cithcr havc bccn or will bc ousou¡ccd o¡ eliminatcd. Thc following t¡blc scB forrh ¡hc dc¡rlls
of acrÍvity for 1997:

nr¡¡î(trt B¡hBrrl
Dçmbc¡ !1, lrrl DcÉlib.r 31.

Manufacturing cquipmcnt w¡i¡c-dorvn,.........,. .,...,.. ;.
lnvcnlocy writc-down ....................
Scvcr¡ncc

'R¡rv mu¡eriuls,.,,.
Vorli-in-proccss. . ,
Finisl¡cd grxxJs..,.
Rcscrvct..

, lt\
s¡J89

?t5

r65

.s¿669

le9ó
s25.575

3.656
33.497

_llé99)
s5E.!22

il. tl¡cfut Llw

t¡tó

s t.?E9
t.99E

93
3po

s{. r 80

Ch¡rrg

sr,283
93

_ t35

f rJil

I
:'

Of thc 199? churgcs, $93'of scvcr¡rncc was a cash chärgc wíth rhc rcmaindcr bcing non.cosh chargcs,

During thc founh quartcr of 199?, thc Comprny rclc¡scd 31,005 of invcntor¡r wrirc-down ond plnnt
rcslorlt¡on coil ¡rcctr¡als which wcrc dc¡c¡mintd by thc Complny's manaEcmcnt as no tongcr bcjng æquircd. Tlrc
rclcasc. rcflcctcd ¡s a.non-cash chargc in the ¡bovc t¡blc, was rccofdcd ¡trrough cos¡ ofsalc¡. cxcluding
dcprccíation. Thcsc acc¡uals wc¡e dcc.mcd no longcr ncccssi¡ry es thc Cornpany. in light of morlict conditionr
faccd in 1997. rcascsscd iri original cost cst¡matcs associ¡tcd with rcpositioning c;nain ¡rrodrrcl lincs and
consolidàt ing its manufscturing of,cñ¡tions.

Nolc { - Invcnloric:

Tltc componcnb of invcntory ars as follow¡:

^t 
Dccmhs ll.

Total .. ....,

. lt9t
$¡9,3t r

4,E92
t9.657
ß.575)

s40.28-f

No¡c 5 - Good¡rill rnd Othcr lntanglblcs

Coodwill
Tndcmark¡
Patcnts..,.,ì..,
Othcr . .... . . . -. ,
Lcss: accumul¡rcrj ¡n¡onir¡tion .. .

To{¡l

AI

¡rrt t9t6

-s?5,498 525.498
5.000 5.000
2.995 2:995
r,9{ I 9ó8

(6.8e¡) fJ,?20)
s28.51t t28.?4r

(Yaqt

40
40

3-5

Variou¡

F.E4
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FTRST ALERT, ¡Nc. AND SUBSIDIARIES

NOTF,S TO CONSOLIDATED FINANCIAL ST^lEMENTS{Cootinued)
(All doller emountr in thousand¡ unlcs¡ othcrrvis? ¡rd¡câtÊd, cxccpt pcr sharc date)

Nole ó-Propcrty, Plant and Equlpmenl

AI J¡.

L¡nd -......--..
Buildings
Machincry and cquipmcnt .,. .. . .. ,. ., ..
Lc¡schold improvcments
Tools. jigs ¡nd dics . .. .
Lcss: ¡ccunrulrtcd deprcciuion

Nct pro¡rcny. plant and eguipmcnt

Nolc 7-Accrued Erpcnscs

Advr'rtising/promot¡on .,.....
\V¡rrdnty antl product rclrtcd.
O¡l¡cr. .. .

Tol¡ll

No(c ll-llcvolvin¡¡ Crcdit F'acilily

Rcvolvín-l crcdít fircility (avcragc rarc ol 7,85Va ¡t Dsvc¡nbcr 31.
1997. ¡¡nd 7.37c ¡t Dcccmbcr 3t. 1996) ........,.,...........,

Lcss: Shrtfl.lcnn nrìff¡on,..Ì....
Long-(crnr rcrolving crcr.lit f;rciliry .

1'',1

s Etú
4,040

30.392
3,@

t2,327
122,994)

!2E.lq!.

ttt6
s. 8t6

3.8t5
29,68ó
3,6r r

r4,638

-tz¿zoll
f29.803

AT il.
ljrl

s 3.634
6.000
7,47t

¡ t7. r05

lgt6

s 8.859
6.s26

r r.010

$26.39s

A¡ tl.
tt9t t?96

s15,026
45,026

s-
$60J(X)l
20f0o

$40.000

Orr Nlay 14. l9t?. rhc Cornp¡nv_cnrcrcd inro ln 580.0 million rcvolving ¡hrcc-yc¡r crcdit ficitíty (rhc
"Crcrlit Faciliry"¡ rvitlr an agi¡nt f¡n¡nc¡pl ins¡ìtution. rcptacing irs Formci CrcrJir Faciiiry (as dcfincd bclow).
Àdv¡nccs undct lhc Crcdir Facitiry arc lirnitcrJ ro (a) 85% olclÍgiblc Dccounts rcccivablc plus (b) lhc lc¡scr of
607" of cligiblc invcntorv or SJ5.0 nrillion. During thc pcriod of May 1997 rtuough Ocrobc¡ 1997, St0,0 miltion
in ¿tJdition¡l lronowing rvss ¡Þilablc and fionr Junc 1998 throu¡dr Scprcmhcr 1998. S5.0 million in additional
txrrrorving will hu cv¡ril¡lìle undcr thc Crcdit Faciliry. All obligarions unrJcr thc Cicdi¡ Fcciliry lrc sicurcd by first
priorily licns u¡nn cclain of thc Company'¡ ¡sscts. Amounts oulstanding unrJcr thc Crcdit Facility bcar iitcrcs¡
ot prinrc rute plus V:% or thc London lntcrbank Offcrcd Ratc (LlBOil) plus 29o. Thc Comprny is.subject ro a
comn¡itnrcnt fcc of 0.375% ¡cr ánnum on ¡t¡c unuscd pon¡on of rh€ Crcdir Frcility lcss $L0 miilion. Thc Crcd¡t
Facility agrccrncnl conlcins covcno¡¡ls for, among orhcr things. total lirhilirics ro tangiblc nct woíh and fixcd
chargc rulios¡ ntoíntcnnncc oft;rngihle nct wortlr; ¡nd rcsrrictions on addirion¡l indcbtcdncss, capitot cxpcndirurcs
cnd paymcnr of di\'¡dënds.

Át Dcccmhct 31. 1997. thc Company was not ín compliancc w¡lh thc totlt l¡abilirics ro ungiblc ner woth,
fircd chrqc covcn¡gc ti¡lio ånd minimum tangiblc nct worth covcnùnts set fonh in rhc C¡edir facitiry. Whita a
w¿ivcr was obt¡¡irrd from thc lcndcr for ¡hc noocompliance wirh rhc¡c covcn¡ots st Dçccmbcr 31. l9gl. i¡ is not

ïry:,.! that tlrc Çonrpany will bc ablc to mcct thc rcstricrivc covcnants rhroughour t998, Accordingly. rhc
Crcrlít Frciliry h¡s bccn classifìcd ¡rs ¡ currcnr líabiliry. Thc Company is cuncnriy ncgol¡aring rhc rcrmi of ¡n
cxtcnsion of thc CrcrJit Fucility. ns welt rs ¡ modification of rhc resiricrivc .ou"nont, oJ futly ex¡rccts thal r ncw
¡¡arccnrcnt.s.irl¡ its currçn¡ lcnrJcrl¡ill bc in phcc hy thc sccontl quartcr of 199g,
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FI8^ST ALERT' INC AND SUBSIDIAR¡ES

NOTES TO CONSOLIDATED FINANCIÀL STATEMENTS{Continucd)
(All dolt¡r ¡mounts in thous¿nds untcss othcrvisc indicattd crccpl pcr slrarc drta)

Notc E-Rcvotving Crcdii Facillty-(Conlinucd)

Ar Dcccmbcr 31, t99ó, únder.thc tcrms of thc Company's formcr rcvolving crcdír facility (rhc "Formcr
Gcd¡r Fzciliry"). rhc Company rcar sblc to boÍow up to $?7J million until Janu:ry 31, 1997, when lhc amounl

aV¡ilablc was Bduccd ro 570.0 million. ln conncction with a Scptcmbcr {. 199ó arncndmcnç thc Compeny

grantcd a security intcrÈs( ¡n ¡ll of ia ¡sscu whích includcd thc stock of wholly owncd sub,sidia¡ic¡.¡o sccuæ thc

oUligarioos io thc lcndcrs undcr tlæ Formcr Crcdh Facilíty. Simíluly. Elcamnica BRK dc Mc¡ico S¡L dc C-V.

" 
wholly owncd subsidiary. agrccd lo plcdgc ell ofits ¡sscu to sc€urc scp¡yÍ¡cnt of¡dv¡nccs undcr thc F¡rmcr

Cadit Facility.

Undcr thc Formcr Crcdí¡ Facility, thc Company was subjcct to a commi(mcnl fcc o[0;357c pcr annum on

rhe unuicd por¡on ol thc Formc¡ C¡cdit Faciliry. Thc Formcr Credit Facility carried an.¡nlcrctt ratc of LIBOR
plus l57o for arhounts up to 570.0 mítlion (L|8OR plus.2.0* for amor.¡ns in cxcc¡¡ of t?0.0 mlllion) on ¡l¡c

L¡gþn b"trd portion of rhc Formcr Crcdit Facility rnd thè highcr of thc tcndcr's corporatc borrowing ratc or thc
Fcdcral Fu\d¡ Rarc plus 0.75Vo lc¡ ¡mtx,¡rts up lo f70,0 million (Fcdcral Funds Ratç plus l.257o.lo¡ ¡mounu in
cxicss of t70.0 million) on tlrc rcmaining bal¡ncc. Addítiohally the Formcr Crcdit Facility coril¡incd covcn¡nt¡
rcsuicting. among othcr rhings, thc p¡ymcr¡ of dividcnds. thc salc.of assc¡s. mcrgcrs rnd.acgriisitions ¡¡d
rcquircd maintcnancc of intcrcst covcragc ntios, lcvcrage ,ralios and a minirhum tungiblc nct worth, At
Dccembcr 3 t . t996, ¡hc Complny was not in compliancc with thc in¡crcst covcragè râtio åod the lcvcragc ntio
covcnantJ. On lilay 14. 199?, procccds from thc Crcdit Facility werc uscd to fully rcduôc lhc Company'r

indcbtcdncss undcr thc Formcr Crcdit Facility.

No(c 9;lncome T¡rcs

Thc donrcs¡ic and forcign iotponcntt of incomc (loss) bcforc taxcs atc cs follows:

l'c¡r Eîdld DcBñhlr ll.
l9r7 1fi6 t995

Domcsric . s(t4jm ffi¡ slrJ6l
Forcign....-,..i...¡..... t.4t1 

-ó38 -$9t)roul .......... ...........-.... Ifll.o60) gf¡g98) I]:.qg
The clcmcnu of thc incomc trx provision (bcncfit) of thc Compa::¡r¡rc as follows:

ì'c¡r Endcd DññlÉ. !1.
te97 t99ó t9t5

Cuffcnt incomc ¡õxcf:

I
!
I
!

Fcdcal
Statc .,
Forcign

Þcfcncd incomc iaxcs:
Fcdcral...,.,,....,...,...........i
S!¡tc,.......
Forcign.....

3 (8,e82) S (6.467)
(2,246\ (r,gil)

u7 182

s(10,581) s cr.99ó)

s 4,318

lJ0ó
(L67)

I 5,3',
s (5.224)

s (3,685)
(391)
( r?4)

s (4.25?)

g!3¿J!)

s3.zlz
8r3

, 549

t4J94

¡3,t 83

6tq

-gJJ)Í3.0?Eglncomc u¡ provision (bcncfit)
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FIRST ALERT, INc. AND SUBSIDT,ARTES

NU ¡ !å ¡ u LvNs u¡r¡uA ¡ EU r ¡NÂr{!-¡ÄL Þ ¡-Af ÈM ¡t ¡.t-T-tt-iContinucd)
(Atl dollar åmount¡ in lhousends untc¡¡ othcrwisc indicetcd cxccpt pcr rharc iate)

Thc tax cffcct¡ of thè signilicant tcmporary diffcrcnces wlrlch comprisc rhc defcned tå¡ assc¡s and liabilitic¡
arc as'follows:

Al Dccntcr ll.
t9t6

'fuscG:

Forciln statutory opcratíng losscs.,. ..,, -,.,..,. .
Advcrtisingirpromot¡on ¡ccruals
Wanranty and pmduct rclatcd accn¡als.
Akcr¡iativc minimum t¡r . -, . .
Othcr..........

Cross dcfc¡rcd asscfs ,. . . .. , . .. ,
Ll¡ùllitics:
, Accc{cr¡tcd dcprcciation .. ....

Âccounts rccciv:¡blc and othcr.
Gross dcfcncrj li¡bilitics .,.

Valu¡tion allorr.cncc. ...'.
Ncl ¡sscB

lnconìc tùx{:s cornputcrJ nt Fr.dcr¡l stJtu(ory rntc (15f,')
St¡tc t:¡.rss..nct cf R.rlcr:¡l hcncfit. ., ., . . ..
Forcígn lrrsscs and rutc <!iffcrcnri¡ls
Othcr, nct.......
lncol¡c t¡x Fßrvision (bcncfit)

Notc l(l-Rca¡rcn¡cnt Pluns

s 2,ø¿8
830

1.788

r,t25
1.598

3 9J69

5(5.0e2)
( l.?76)

srr,068)
(517)

lrJE

s r,E6t
3342
t.997

3.827

st I,m7

f (3.16e)

s (3.369)

. (sl7)

s 7,t4t

j 
i.,]it ,, ..*r "ìt'- :¿19t'(r¡!¡:jj 

..

Rcconcililtions of thc diffcrcnccs ixtwcc:: lncon¡q taxqt conrputcd ar thc Fcdcral slalutory ra¡c ¡nd
consolict¡rtccl inqo¡nc l¡¡x provision (hcnclìr¡ urc ls fullow.s:

ïc¡r cndcd Dcmbcr f l.
tt97 , t'9ó t9r5;

$(4J7t) S(10,E33) ¡6,67t
(678) (t,49?) 930
(30) (r2) (48)
55 94 69

s(5.221) S(t2.248, 57.622:::

l'lt: Conrpsny has rctirc¡ncnt pluns covcïing suhstcntially atl U.S. cnrployccr¡ of its subsi<ti¡¡rics. No orhcr
prrst-rctirr:rncnt hcncfi¡s arc offcrcd to rc¡i¡ccs.

Eligìblc U.S' cntployccs muy par(¡c¡pûlc in thc Company's dcfincd contriburion planr Compony
sonrributions lo (lrc Flans ¡r¡ h¡scrl upon ¡ pcn:cnJ¡gè of thc cmpioycc conrribu(ion and vq¡t ovcr o nuc1.".
pcriul cotnntcncinS wilh tj¡tc of cnrployrncni. Susl¡ conrribúrioni 

"mci.¡nr"d 
to $lB¿ t210, ¡nd $t54 tor thc

ycrrs 1997, lS)6 ond 199.5. rc5¡¡q¡¡ys¡t.

Thcrc ¡rc ,*o non'.on.rihutory rtcfincd bcncfit plans cowring subsranrially all US. cmployccs. Bcncfis ¡¡c 
'

b:¡scd on ycrrs of rcrvicc and annurl compcns¡t¡on'¡s dclincd by such plans. Employccs 
""ri 

i" pf"i U"*ñi,
âftcr fivc yclrs of scrvicc.

Pursu¡¡nl lo ¡hc ¡crn¡s of tltc ¡urchasc ogrccmcnt with Pittway. !¡l rct¡rcmcnt obligarions carncd by Comp¡ny
cmployccs througlt July 31. ¡991. $":rc rctoincd by Piuway. obiigarions uising subicqucnr ro rlt¡r álü¡äì¡É
rcsPurtsibilit.v of thc Conrpcny. Pcrsion costs rciorrlcrJ for ric fiscal ycars tygz.jgcó ¡nä 1995 uggicgrbd S!ò7.

F.E?
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. F1RSTALERT, TNC AND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANCIÀL STATEÀIENTS-{Continued)
(All dolt¡r tmounts i¡ thousand¡ unlcss othenrtse indicatcd, crccPl pcr ¡hart d:l¡)

Notc lG--Retircmcn( Pl¡ns-{Conllnucd)

$379 ¡nd $346. rupcctivcly. Thc comfloncnB of ncr frcnsion cost Íor ths liscal ycars t997. 1996 ¿nd I 995 cpnsist
of:i

1
-¡

Scnicc cost of bcnclis earncd during lhc ycar -,,. . .. .
lnlcfesl sost on projcctcd bcnefit obligalion
Return on ¡lan asscB

Nct ¡mortizaticjn and dcfcncd g:rins rnd loscr

Nct ¡rcnsion cls¡ ....,,.,.........
Discount r¡¡lc .......,.......,
Ratc of co'rpcnsa,¡on ¡n.r"ur. . . ]. : : : : : : : :, : : :, : :

Long.tcrnr r¡lc of ¡c¡urn on ctscLs

Â rcr:oncíliation of ¡hc fundcd s¡lius qf thc pllns is ns follows:

yn7

Actuari¡rl prcscnt vlluc of bcncfìt ohligurions:
Vcscd hr'nclit ohlig;rtion
Non-vcstctJ hqrcfi t obligntirtn

Âccunrulutcd trcncfit obligutiun , . , . . . . . . . , .. . . . . . .

Pnrjcctcrl hcncfi t ohligrtion
Pl¿n e\sÈls ¡t fa¡r vrluc

Pl¡n :¡sscts {in crccss ol'l lcss thrn ¡rujcctr:d hcncfit
obligatíon

Unrr'co-unizrd nct gain ...
AÈcrucd tç*ns¡rìn Èotl ¡ncludcd in ths consolid¡ttd

h;¡l¡rnçr' ¡lrcct

Yru e¡dcd Dccnbcr tt,
r?rr -rtel.. .t''5

s 3{6 S 37E S 328
89 7A S0

(289) (r88) (¡72)

- t6r I t5 r40

s 346

7.0%

5,OE?

1,08o

s 307 s 379

1.W
5.0%
7-O%

1.0%
5,0fo
7.0%

Aa D$mbcr !1.
t99ú

51,019
244

l.?93
¡.659
t.905

(2.t6)

531

s E?8
197

l.cr5
¡J00
1.498

¡45
2

t47s285s

.¡

'l}c r;os¡ of h'.:nclit pkn. ctvc¡ing nr¡n.U.S, crrrphrycr$ is not signiliclnt.

Notc ll-Slirk Options

Following thc r\squisition. ,1,* Cu,nprny crt;blislìcd rhc 1992 Tinrc Accclcr¡tcd Rcstric¡cd Stoct< Oprion
Pl¡n ("199! Pl¡n"l unrtcr uhich it i¡ ¡utlx¡r¡?¡d trì grôn¡ non.qu¡¡lificrl options to purclrase sharcs of Comprny
conlnron slock ¡t ¡ ¡ricc cqurl tr¡ lhc nri¡rkct vqluc of ¡ sh¡rc of such stock on thq dolc of trant. Such ofrtíons vcs¡
ovcr ¡¡ fivc-)t¡¡r ficri.xl ifcrn¡in provisipnr rrc llrct rnd rft: gcncr¡lly cxcrci¡¡blc oncc vc¡lcd. oc ¡n ¡hec¡¡c of¡
tcnnin:¡¡cd cmploycc. hccornc cxcrcÍs¡¡hlc pur*uirnt to thc tcrrrr.r of tlre ¡lln,

Durin¡ 199{. lhr. CornprDv cst¡hli¡hcd thc i994 Stock O¡ion Plan ("1994 P¡¡n") which providcs for thc
gr.rnt of options tu purch:rsc u¡r ¡r l.t2ó.ó6ó :rh¡rrcs of con¡mon stock. Dur¡rg 1997. thc Company csEbl¡s¡¡cd ¡hc
1997 Srock O¡ion Plan ("1997 plm") which providcs for rhc gnnt of oprioß to purchajc up io 1t00.000
$harcs of conunr¡n strrcl, Tlrr. lg9{ rnrl lg97 pluns rlkrw for.¡l¡c issu¡æc of inccnlivc s¡oçk opt¡ohs ¡nd non-
qurlilicrloplions.Oilir¡osgnntirlunrlcrûtc ¡99¡¡fnr¡l997Plan:arcgcnerally.isucdrtrncxcrcíscpricoofnol
lcss rturn thc cuncn¡ marhct ¡ricc ond r.cst ovcr ¡rrricxls rjcrcrminc¡! by tlrc Borrd of Dirccto¡s., Undcr tlxt l9g4
¡nd 1997 Pl¡ns, nu opt¡on shrll ht c¡crciirhh: rfrcr tcn ycars.from thc date on which it wrs'gnntcd

F.88
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F¡RST ALERT, INCÂND SUBSIDIARIES

NOTES TO CONSOLIDATED FINANCIAL STATËMENTS-{Cortinucd)
(All dollar ¡mounß in tho¡s¡nd¡ unlcs othcrvi¡c iodicefcd, Gxccpt pcr share date)

Notc I l--Stock Oplions{Conlinucd)

'During t996; thc Company csr¡blishcd rhc Nonqualificd Stock Option Plan for Non-Ernploycc Dircc¡ors
("Non-Ernploycc Dirccror Plan") *{rich providcs fø tho grant of options for thc purchasc ofaneggrcgerc of
100.000 sh¡rcs ofcommon stock by ell indcpcndcnt difcclors ofthc Company. Oplions ¡o purchåsc l19l! ¡h¡rcs
of common ¡tock ãt ¡n cxcrcisc pricc of t1.78 pcr sha¡Ç 615ó of c/hich havc crpircd end 6,827 ¡ha¡c¡ of
common s¡ock ¡¡ an cxcrcirc picc of Jl.l? pcr shü! wcrc gnntcd in 1997 under lhc Non.Ernploycc D¡rcctor
Plan. Options grantcd undcr thc Non.Employcc Dirccror Plan arc gencrally gnnæd rt ¡n c¡erci¡c pricc.ofonc
h¡lf of rl¡c markct picc of ¡ lharc of common ¡lock rt lhc d9(c of grôn¡ ând bccomc fully cxc¡cisablc on ¡hc firs¡
annivcrsary of thc drtc of grent. Undc¡ ¡hc Non-Ernploycc Dirtc¡or Plan. options e¡pírÊ tcn ycanr ¡frcr ¡hc d¡tc
tr¿ntcd.

tn Fcb,ruary 1997, options for 3 t4,000 sheru ofcommon stock wcrc rcpriccd to 33.t9 pcr sharc. ¡hc m¡rkcr
pricc of thc Company's common stock on thc dâlc of rcpric¡ng, Of thcsc opt¡ons, | 14.000 sharcs har.c ¡ ¡lmc.
bascd vcsting-schcdulc whilq 2fl).000 ¡harcs wcrc only to bccomc cxcrcisablc in ¡hc cvcn¡ of â changc in control
of rhc Corñpriny consr¡tnmarcd on.or bcforc Dsccmbcr 31. t997. Oprions for ¡hosc 3t4,000 rharcs icrc Aranred
apan from any Company stock option plan. Thc.option for I 14.000 sh¡rcs was or¡B¡¡rdint at.Deccmbcr 3t.
199?, whilc tlrc o¡rc for 200.000 ¡harcs crpircd by is tcrms on Dccembcr 31, 1997.

ln Fcbruary t 997, 505.200 options undcr thc 1994 Pl¡n wcrc rcpriccd to 53.19 pcr sha¡c. thc merkcr pricc o[
thc Comp¡ny's çommoñ s¡ock on ¡hc datc of ¡he rcpricíng,

Stock option activíty for l'ixcd plarrr is as follows:

Tc¡e odcd llccclrhcr Jl,

Ouurunding at bcginning of pcriod
Grantcd

|w-
t587,224
t,322939
( r 5 ¡,996)

.il.Qt3J05)
1.744,662

483.346

1996

¡J4 r.864
8r4.t94

(t40.000)

_(ó28.834)
t 587,224

64t.457

t995

t.238.361
324,000
(r7J00,

(1.000)

1541.8ó1

725.963

Exq¡cisad

Thc rvfigl¡¡'rcl ¡rrcrsg!'cxercisc pricc ¡rcr sharc rclotcd to thls stock option activity is as follows:

^t 
Dcacnhc .tl,

¡99ó

C¡¡nccllcd.

OuLstantting at enrl. of pcriod .,,...,..,,.... .. . :,,
Options cxcrcisrblc at cnd of ycar ....,.,.......,.

,9n

f5.55
3.1 I

l.6t
ó.r9

s3.67

s4.r 2

. t99.(

-

Outr-tnnr.ling Ðt hcginoíng of ¡rcriorJ
Gr¡ntcrl ..
E¡crciscd
C¡nccllcrj¡,..,..
Ourstanding ar cnrl of pcriod . . . ..
Options crcrcisblc nt cnrt of ycar

s ó.34
6.E3

L6t
t0.00

s 5..f.f

s 3J9

s 4.25
t4. t:
t.ór

t3J0
s 6.34

s 2.?4

Ûc u'ciÈl¡tcd rvèngc fair valuc of o¡ions grantcd.unr.lcr fìrcd plans was S 1.42 ¡rcr sh'arc in 1997, S!, t 3 pcr
shurc in 1996 and 56J9 pcr sharc ln 1995 using ¡hc Bl¡ck.Scholcs ópl¡on frricing modcl.

F.t9
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FTRST ALERT,.INC AND SUBSIDIARIES

NOTES TO CONSOL¡DATED F¡l{.{NC¡Âf, STA,TEMENTL(Co¡tinued)
(All doll¡r amounlr in thor¡s¡nds unlcs¡ olhcrslsc indicetcd, Gxccpf pcr ¡h¡ro det¡) 1

Thc following tablcs summ¡rizc information abour cmployce stock optiors outsørding lor fÌrej plans at
Dcscmhcr 31. 1997:

Rer¡c of
E¡c¡t&c Pric

sl.¡7-8J0
r3J0...........

Brn¡c of
E¡:rc&c Prlc

st-r7.850 .....
r3J0.....

SfrEOuslrnd¡nt Wdtbkd-¿tvmlG rvdtht.¿-Avcñ3c
ra D.€çnt ?t¡. t9l7 . lmrln&r¡ Ulc E¡cnì¡c Prlcr

r,699.6ó2
45,000

7.7 yczrt $ 3J3
7 ycon l3J0

Sh¡uE¡¿ßü¡blc Wclthlcd-Awn6
rl lt .sttb.r tl. Itn Er.rckG Pr¡æ

460,846.

t2,5æ
s 3.66

¡3J0

Sharcs of common stock h¡vc bccn æscrvcd for futuæ iss¡¡ancc undcr all of thc forcgoing opllons.

Tbc Conipany applie APB Opinion No. 25 and rcl¡tcd intcrprcøtionr ln accounting fo¡ ¡hc e[orcmcntiontd
stock option planr. Accordingly. no compcnsation cosl has bccn rccognizæd for is f¡xcd srock oprioo plans whilc
comFcns¡r¡on cxpcnsc lÈs bccn rccognizcd for is com¡rnsatory plans. Had com¡ænntion cot for ùc
Company's fixc<t ¡tock ofl¡oÁ plrn¡ hcca dctc¡mincd b¡scd on thc fair v¡luc bnscd mcrhod. as dcfinc¡t in
Slûscmcnl No. 123, rl¡c ComPtny't ncl carnings (los¡) and carnings,(loss) f,cr shtrc would no¡ bc signifìcanrly
diffcrcn¡ from thosc rcpodcd and conscqucnlly pro forma snrounts havc ¡o¡ bccn disclôxd.

Thc fair vrluc ofcach option gr¡nt ¡i cst¡mûtcd on thc d¡tc ofgrant using thc Black.Scholcs oprion príciog
n¡odcl with thc following wci8hlcd avcragc ossumption¡ uscd for grans: cxpcctcd volatility of 27,0% in 199?,
29,37oi¡ 1996rntl 28.0%in 1995;cxficctcrllilesof scvcnycarsforl9g7, 1996 ¡nd lgg5anrjriskfrccinrcrcsr
ratcof 6.39,in 1997.6.4%in 1996¡nd7,8f,rin 1995. lth¡sbccnassumcdthatnodiVidcndswill hcpaidforrhc
cxpcctcd tcnn of thc <lptions.

NoIc t2-Lcasc Comm¡tmcnG

Thc Cornp:rny lc¡tscs ccnrin qarchouscs, officc.spccc and cquipmcnt undcr:nonc¡ncchhle opcrating lcascs
cxpiring ¡t vrri¡rus dutcs tluough thc yclr ?010. Èlininrunr unnu¡rl rcnr¡l comn¡ith¡cnts u¡dcr ¡ll noncancclablc
lc¡scs for ¡hc ncxl fivc ycors hcginning wirh tgJB arc ¡s foilows:

l99f 1999 ,lO0O 2001 :00t. Thcæ¡ftef

s2.lr?9 s2-E52 $2.4E.1 52,t72 S2.ló5 SilJ47
Tot¡l rcnt crpcnsc including t:rxcs. insuruncc ¡nd nrointcn¡ncc when incluttcr! ¡n rcnt ûnìounlcd to tl,223,

S1,8(ll ¡nd 52,681 for llrc )'cars cndcd Dcccn¡hcr 31, 1997. 199ó and t995. rcspccrivcly.

Notc l.t-çon,¡ngcnclcf

ln Novcrttbcr 199.1, rhc Courpan¡ ¡nd cc¡tuin of is ofliccn unrl rlircctors wcrc n¡¡mcd as dcfcnda¡ts Ín four
purponcd çllls sction lnw.¡uitr filcd in thc'Unitcrt St¡tcs Disrrict Coun for rhc Nonhc¡n Disuic¡ of tllinois.
E:rstc¡n Dívision. Tlrc pllintißs in ¡hcsc oc¡ions, punruinl to ¡ Cotln ordcr. filcd o consr¡lidatcd ¡nd ¡mc¡rdcd
complirint rcsulting in tlu consolid¡tion of thc fr¡ur actions. Thc consolid¡tcrl c¡sc ls cnti¡lcd Cilbcrt st al. v¡,
l:irst Alctt, lttc, a aL ('Qilhcn"¡. Thc amcndcd com¡rtlinrsought compcos¡¡tory d¡mrgcs. c6t¡ and àttorncys'
fccs on bclt¡lf of thc purchsscrs of thc Company'¡ Crnnmon Stock during thc ¡æriod from Octobcr 12. ti91
through Novcmhcr 10. ¡994. By ordcr datcd August 21, t995. rhc Court ccrr¡ncd rhc ctrsr. Subscqucnlly, rhc
plaintifls motion lo ¡nrcîd tltc comphint to cxpond ¡hc ctas¡ pcriod to Scptcmbcr 20, 1994 through Dcc.à-U"r Z.
1994, was grantcd rnrJ a ¡ccond consolirJalcd and ¡nrcnrlcrl complaínt w¡s lilcrl on January 16, 1996, Thc ncs
cl¡ss w¡s ccrt¡f'¡cd by thc Court. Thc com¡rlaint allcgcs gcncrally thar thc Company and ohcr ttcfcnd¡nts
disscminatcd fulsc ¡nd mislcading information ¡o thc ¡nvcsting public rrgtnling ¡hc fì'r¡r ¡llczo Carbon
l'lónoridc Dc¡cctor ¡n conncct¡on u'ith an anticipatcd sccondury public offwing of rhc Company's Common
Slr¡ck in l3tlc lsJ4 in viol¡tioo of vuriots protisions of rhc Sccurirics Exchangc Acr of 1934 and thc rulcs

F.90 .
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FIRST ALERT, INC. AND SUBSIDI,ARIES

NOTES TO CONSOL¡DATED FINANCTÀL STATEMENTS-(Continucd)
(Alt dotlar amounts in thousands unles¡ olhcrwlsc indlcalcd, cxcept ptr sharr da3e)

Norc l}-Contingencies{Continucd)

promulgated thcrcundcr. Thc Rcgisuation Sutcment *ith rcspcct.to lhc proposcd sccondary public offerin¡ was
dcclarcd cffcctivc by the Sccuririer and Erchlngc Commission oo Novcnrbcr 9, 1994. but wos subscqricnrþ
wiaÍdrown by the Company at lhc rçquc$l of thc sclling stockholdcn. Thc public oftøing wrs sotcty ¡o f¡citioú

: rhc sålc of sharcs by ccnain sclling stockholdcr¡ and lhc Company would not h¡yc rc.civcd any procccds
thcrcfrom.

The Company vigorously contcslcd ¡tl claims and dcnicd liabiliry. Ncvcrrlrclcss. to avoid furrhcr crpcnsc
and úc burdens of litigation, in Novcmbc¡ 1996, thc Company agrccd to a tcnl¡tive scttlcmqn¡ of ¡lrc
consolidatcd class ac¡ions. An c¡cculcd ssttlcmcnt rgrccment was filcd wi¡h ¡hc Coun on hbruary I I, 1997 ¡nd
thc court entcrcd e¡.ordcr on Fcbruaiy 25, t997. giving prcliminary approval to ¡l¡c s¿tllcmcnl

' Pursurn( lo ¡hc Courl's Fcbruary 25, I 997. ordcr. mcmbcrs of thc class had untit May I 2. I 997. ro opt our of
rhc class ¡nd until July 28, 1997. ro lìlc proofs of ctaim if thcy wishcd to rrccivc ¡ sha¡c of thc ¡citlement
amounL Thc Collr hcld a hccring on Junc 20. 1997. ¡o considcr thc fairncss ofthc rcrtlcmcn¡ and. ¡¡ th¡t rime.
thc Coun approvcd tl¡c sctllcmcnt.

Undcr the tcrms of thc scttlctncnt agrcc¡ncn(. ¡Jcfcndcns wiil ply s f¡icd.amounl ¡nr sharc to closs
n¡cmbqrs. dcpcnding on whcn lhcy hought o¡ sold'¡hcir sh¡rcs. wi¡h a m¡ximum amount of jj.o miltion
(including attorncyrs fccs ¡nd co.-¡¡ for cl:t-ss counscl) to bc paid ou¡ in sstrlcmcnt, Thc majoriry of tl¡c sc¡tlcment
amount ¡s being paid by rhc Company's dirccrors ¡n<t officc¡s liabiliry insurancc carr¡cr..Tt¡t pcndcnçy of lhe
Cr'lôarl complaint has no( had ô m¡(cr¡ül cffcct on thc Company's linancial rcsutB for any ¡criort a.a odaqu.t.
rcservcs cxisl or Dcccmhcr 31. 1997. fi:r tlrc cornpony'¡ sha¡d of thc sct(lcmcn¡ ¡mount.

A purportcd class ¡crion cn¡íttcd Bcrlc,r ct ol. ts, Fírst Alert, lnc, ¿t aL (.,getlc¡.,) was tilcd in the Circuit
coun of cook counry, tllinois on Janulry J. 1995, agaiasr rhc company and ia whólly owncd ¡ubsidiar). BRK
Brands' lnc'. allcging common l¡¡w fr¡ud, hrc¡ch of warr¡ntics, and a staf utory violrtíon of thc lllinoís C*sumir
Fr¡ud Act, oll rclatcd to rllcgcd dcfccts in thc original Fíru1 Árcno Cartron llonoxidc O",i"iot t¡io¿"1-feëõi
dcsign and thc mar¡*."l;.'which tlr rJctceltor rv¡s ¡n¡¡rkcrcd. Thc Company docs not hcticvc ¡hut rhc ¡rlainrifficlaím eny pcrsonal ínjurics or propcty danrugci nor do rhc plaintiffs cl¡im rh¡r rhcir dctccors f¡lled io dc¡ccr
dangcrous lcvcls ofc¡rbon mono¡idc. lns(cad, tl¡cy ch¡m (i) ¡h¡r rhc Compony failcd to disclosc rhlt thc producr
alarms in non-lifc ¡hrc¡rcning condirions (shich thcy srorc in thcir cornpioini to hc n .,nuis¡ncc,.). (ii) û¡¡ rhc
Company falscly proclaims thc prcxJuct róscls "¡¡utomatically" whcn. in facr, thc pro{r¡¡cl c¡n ,o*" ¡r.ã ioui
or days tq rcsct afrcr it his gonc int<¡ ¡lrnn lnd (iii) ¡hrt ihc Compariy falscþ cl¡ims that rtrc proauct rnei
Undcrwritcrs L¡hor¡toric*' listing critcria for ¡csirjcnri¡t c¡rbon monoxídc dctcctoa io cffcc¡ at ¡hc limc (hc
Modcl F^CO wa.ç m¿nufucturcd' TItc pluintifl'r sccl¡ a rcfunrJ of thcir purchasc pricc. othcr. out-of.pockct
cxpcnscs. punirivc damagcs. and arronrcys' fccs. Thc Con-rpany has r¿isc¡l numcrous àcfcnscs ¡o thís cl¡im ¡ndwill continuc lo opposc it forccfully.

ln Fcbruary t997. rhc Company antl its wholiy owncd subsidiary. BRK Bonds, tnc., wcre namcd ¡s
dcfcndants in a purponcd cl¡ss actíon l¡rvsuit cnrirled Houlihatt ct ol. t¡i Fìnt Atcrt, tnc. ct ai. ¡,,üirtn",r\ n
thc Círcuit Coun ofCook Cornty, tllinois. rrllcging brccch ofcxprcss ì.larr¡nry ¡nd slaturory viol¡r¡ons ofr¡rioüs
lstcs'conrurncr ftrotccl¡on sl¡lu(cs duc ttr lllcgcd nrisrcprcxnrarions and prcduct rlcfccts involving First Ålens
Garbon Mono¡idc Dclcclors. Tlrc cornplny ,tocr nnr Ll¡cvc rhc plciniiff ctairncrt .iy ¡*r¡onit lnjurics orpropcny drmagc¡ nor did hc cl¡im spccilîcully th¡¡ his rlcrccrdr failcrl ro ,tcrca aangcroL lcvcls of c¡¡bonmono¡idc' Rathc¡' ¡hc plaintiff sought "rc.rcisionory rtamrgcs" lnd auorncys' lcc¡.-Th" plainriffs originul
complaint was strickçn by thc Court on April 9. 1997. but ¡tt"-C.iun go"c thc piaintifl lclvcìo rc-ptcart the casc
which w¡¡ do¡-c.Thc Corn¡rany filcd I Morion to Dismis.¡ ¡hc omcndcd com¡laint ¡nd ihar mo¡ion vas granlcd on
August 22. 1997. Tltc casc h¡* now hccn scltlcrl hy rcfunrting thr: ptainrifis frurch¡ic pricc of thc dãtcoor.

on Fcbruary ll. lÐll' r jur)'.rcaurncd u r.c¡¡lict ag:rinst rlrc Conrpany's BRK Br¡nris. lnc.. subsiJirry.
uwrr<ling-durnirgcs toteling 5 t(r,9 million in thc cr.c <¡f Áfà er ct t¿|, t t, i¡ìK'Bruntk, hrc, c, ¿f,. whi¡,.¡ s,as lricrl
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FTRST ALERT, ¡NC. AND SUBSTDIARIES

NOTES TO CONSOLIDATED FINANCIAL STATEMET{TS{Cont¡riucd).
(Alt dollai ¡mounts ln thousands unlcss olhcrvise indícztcd, cxccpt per shert dátl)

Nole l3-Coatingencics{Contlnued)

in thc lowa Disùa Coun for Scot¡ County. Thc vcrdic¡ includes Sl25 million of punidve damagcs. Thc.casc
allegcd ncgligence, brc¡ch of warnnty rnd fnt¡dulcn¡ nondisclosurc in conncaioo wi¡h a BRKo E¡ccr¡o¡ic¡
smoke dacctor üar ãlâ¡mcd during r ¡esidcnt¡¿l fi¡ç, Thc pnitivc damegc ¡ward.w¡¡ brscd upon thoþry
linding e prcponderance of clcar. convincing and satisfactory cvidencc the Comp¡ny's c¡nduci con¡tirutcã
willful and wanlon disrcgrrd for thc rights ot safcly of othcr¡. Subsønriaity ¡tt of thc cos¡ of dcfcnsc ¡nd rhc
damagcs ¿sscssed in ¡his casc a¡c covcred by thc Compeny'¡ insunncc. Thc Company ln¡cnds rc conrlnuc to
vígorously contcst rhis cast by pursuíng r nùmbcr of posl¡rial motion¡ to ovcnun¡ thc vcrdicr ¡nd appcaling the
dccision. if neccssary.

In addi¡ion o rhc Gilåcrr, Eule¡ rnd Mcrc¿r ectiots, thc Company ¡nd is sub¡idia¡ies, including BRK
Brands. lnc., àrc psrtics ¡o va¡iou¡ product liability.and othir typcs of t¿wsuir¡ rnd a¡c from.¡lmc ¡o t¡nc iubjcc¡
to invcstigations bt various gorrcrnmcntal agencíes. including invcstigations rcgarding cnvlronmcnt¡l m¡rú¡s,
Although tlæ ultimatc liabilitics. if any. arising oul oî thc Çìlbcn, Betlc¡,, Mcrccr and othcr pcnd¡ng lcgal acrions
or invcstigatio-ns c¡nnot Prcsctitly be dctermincd, b¡scd on iu prst cxpcricncc ¡nd ¡sscssmcnt ofsuch mat¡crs. lhe
Company bclicvcs th¡t thc outcomc of thcsc m¡ttcrs wíll not havc I matc¡i¡l advç6ç qffçç¡ on thc Company.s
fin¡ncial position.

Notc l4-Rclaacd P¡rty Traruact¡ons

Ccnoin adminís¡r¡tive fccs wcrc.paid ro Thoma¡ H, Lcè Company aggrcgating $2 1.4, $ I 95 an¿ $326. for ¡hc
ycars cndcd Dcccmbcr 31, 1997. 199ó and 1995, rcspccrivcly,

Thc First Alcrt tradcm¡rk ìs owncd by thc First Alcn Trust in which thc Company ha¡ a 757o bcncficlel
intcrcst. Thc Company cntc¡cd inro a ¡iccnsc agrccmcnt wirh rl¡c First Alcrt Trusr 

"ni 
firi*.y which pcrmlu thc

Company in pcrpetuity and on an cxclusivc, royalty.frcc b¡¡il to m¡nufoc¡urc ¡nd múkc¡ undcr ¡hc First Alcn
brand namc any producs othcr than products which arc dcsigncd ro bc monilorcd by an alarm or building control
systcn¡ or to work in conjunctio¡ with I comorunications-¡:tqel o¡ othcr buitdingjontrol systcm (:.ProiÊss¡on¡¡.
Pro<Jucts"). Pittwcy ownr the icmaining 25% bcncfici¿l iotc¡cst in ¡hc F¡rst Alcn Trusr ¡nd is e pany to such
liccnsc agrccmcnt with ¡hc Fir¡¡ Alcn Trust undcr which Piuway hls. in pcrpcruiry. an cxclusivc. royehy.frcc
licc¡isc to m¡nufac¡u¡c ¡¡nd ms¡kct Profc¡sion¡l Product¡ undcr ¡hc First Alcrt Profession¡lo ¡nd Érsr Alcn
Pro,fcssional Sccuriry Systcnro br¡nd rn¡¡mcs. Eirhcr pírtwly or thc Complny m¡y lcrmin¡lc. ¡hcir funhcr
obligatìons antl righrs unrlcr thc liccnsc by providing oolicç to thc othcr púy.

F.92
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FIRST ALERT, INC. ¡{,ND SUBSIDIAR¡ES

NOTES TO CONSOLIDATED FINANCLAL STATEMENTS-{Conünucd}
(Á,ll doltir ¡mountr in thous¡nd¡ unlcss othcrvisc indiøtcd, cxccpt per sherc deÞ)

Notc l5-Scgmcnt lriformat¡on

îÏc Conpany opcr¿tcr ¡n on. scgr.nti.ridential safcry producrs.

Prcscnlcd bclow is information on the gcographlc ¡¡cæ in which thc Compony of,cratcs. S¡lcs bc¡wcc¡
gcogäphic 8rcai r¡c màdc at appro¡imatc arms.lcngth priccs.

Gcographic Arus

Unitcd Sta¡cs ..-

Yt¡¡ Endcd Dnnlr tl. t99? At DKPùF3!. tt t '
¡dmtlt¡¡bL

f¡¡ra 
,

st44.97t
7396

r lJ87

:rf4J6r

Nrl S¡lcr

f 169,017

20241
t7.821

QO,t42'

!.!E21r

OP3r.rlnS
lmnc (Ltsl

¡ cr.89r)
t.4t E

(r973)
q!)

Islg)

Europc .,,.,.
Othcr...,,..

Elimination

Total .,.

Nct 5¡16

f r88J63

I 6.877

t8.r20
( ¡ 7,753)

3205,607

.Y.¡r E¡dcd D<rnÌr lt, t996 Al Occcñbcr tl. lt96
O¡lêalhg

l¡coTc,(ldt
s(25.382)

(278)

(838)
(2t)

!l?s+)

lër !:ndcd Dcmh<¡ tt. tgt5
OpcÞt¡n8

ñcl S¡lcr tnffic (tÆl

s215,430 J 2ô5t I

tó.9ó4 (¡,840) .

2t.ó6 t t,807
(19.789) (45)

At Dcarüs Jl, 1995

¡dollí¡b¡r

^sGtr
5 t 87,0{5

5JóI
¡3887

lC@¡lfEbh

^str
s¡6?.824

7J15
t 1J52

5t86,491 :

Unitcd Sutcs ., . .
Europc..-,
Othcr ,. ,. .

Elimination

Total ., . 5246,26(' S 20.433 S2oó,993: :
Opcrating incomc includcs cosls of I,oodr sold. sclling. tcncral and administrativc. c¡pcnscs, rcstructuring

chargc and dcprcciaiion ¡nd ¡mo¡tiz¡¡ion crpcnsc.
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FIRST ALERT' INc. AND SI,BSIDIARIES

NOTES TO CONSOLIDÀTED FINANCIAL STÂTEMENTS{Continucd)
(Alt,iloll¿r ¡móunts ln thous¡nd¡ unlcss otl¡cn¡'isc lndicatcd, crclpt pci sharc date)

Note l6-Que¡tcrty Rcsutts (un¡udtacd)

eu:rrcrly Rcsutrs of Opcntions for rhc ycars cndcd Dcccmbcr3l, 199? ¡nd 1996 ¡rc shown bclow: .

t'fn
Thæ Moilh ftrlod E¡dGd

Nct ¡alcs
Gros profit..,-.
Nct íncomc (loss) ...'..........'....,....'........
B¡sic nc¡ incomc (loss) per shuc
Dilu¡cd nct lncomc (oss) pcr shrru

Common rlock pr¡cc rcngc-

ll¡rh Jll Jum 19 ' Scptcmbcr 2t

¡37Jr3 5?7.48t t50.774
r0J36 .7.@7 r4.t6l
(3J74) (4,{O1) (rJ43)
(0.r4) (0.r8) (0.06)
(0.14) (0:18) (0.06)

4.t25
3.688

F.trbfr ¡l
57r,273
20J96

t,lE5
0.0ó
o0ó

t.875
Hígh.-...............'. 3503.¡0

.875
4.00
2.75

,i
''|

I

¡
t

I
i

!
ù

I
i

Low

Net salcs

Gross profi|......,....
Nct írçomc (loss) . . .... . .. .. .. ...
Bnsic nct incoms (locs) pcr sharc,
Dilutcd nct incomc (loss) pcr sharc

Common stock pricc rÂntc-
High...........
Low ,. .. . . .. . . , . .. . -.: . .. . . . .

t99ó

ThG ltlolh Pcdod li¡rdcd

Itt¡rch f I Jum t9 Scplcmt|tr J,
s55¡89 SiE,98l f60.860
r5.3sl 6579 24'¿76
(4,s0r) (5,937) 2,201
(0.r9) (0¿5) 0.09
(0.t9) (0.25) 0.09

I1.375
6.375

7-75 6:375 .:"6.125
¿Jzs ' ' 3.00

lrccøhs tl
s602n

8.?90
(r0,467)

(0.43)
(0.43)

4.00

¡

'i
I

I
I
¿

a

:
I
I

!
¡

lncome pcr sharc smounrs for cach quancr arc rcgu¡rcd to be compurcd lndcpcndcntty und. ¡hcrcl'o¡c. m¡y
not cqual thc amount computcd for thc cntirc ycar,

Rcsul¡s of oncrôtions in ùc ¡hrcc nionrh ¡nriut cn<Jcd Dcccmhcr 31. 199? i¡¡.Ju<tc cosls ¡ssoc¡¡lcd w¡th

incflicicncic¡ incur¡cd in monuficruring ofrcñr¡ions, prcmium.frcight ou¡ chargcs and kcy customcr ¡llorvoncc¡.
which rvcrc p¡nially offsct by ¡hc rclc¡se cf $4.5 million of r¡:scncs c¡loblishcd in prior ycurs dcçrncd no longcr
ncccssâry- Thcsc rcscrvcs h¡d bccn cs¡¡blishcd ovcr a pcriod of ycars and thcir inítial rcrording was not

significant to any individual prior rèponing ¡nriod,

Rcsuk¡ of opcr¡tions auring tlrc ¡hrcç month¡ cnrlcd Dcccmhcr ¡1, 199.6, include o prc-tax. rcnlructur¡ng
chargc of t4,49?, including invço¡ory writc.down. rnd a prc.tar chargc to opcr¡tioos of 54.972. Thc prcaax
chargc to ofrcr¡tions includes additional invcntory ¡clatcd cøs: lntíc¡pûlcd produo allowanccs for salcs r¡sdc
prior to.Dccèmbcr 31.. t996. ,cvcrancc ond ¡ssct impairmcnt costs,

Note l7-subsequcnt EvenG

On Mrrch 2. 1998. thc Company ¡nnounccd thrt ¡t h¡d cnrcnrJ into a dcfìnitívc ¡Erccmcnl with Sunbøm
Corporation (thc "Agrccmcnt") prov¡d¡ng for the acquisition'öf tliÞCompany by Sunbcam in a t¡¡nsastion
v¡lucd ¡t apþrox¡matcly $l?5 million including ihc assumprion of criiring dcb¡. Tt¡c consumm¡t¡oo pf ¡hc offcr
is subjcct to ccrtein curtomary conditions, inclu(ing cxpirarlon of thc wri¡ing pcriod undcr thc Hårl.Scott-Rodlno
Antitrust tmpovcmcnt Act- Ttc Àgrccmcnr þirÌvidcs th¡t rhc Company p¡y ¡ fc! of $3,?5 million in lhc cvcnt
that thc ccquisilion is tcrmin¡rcd.
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ACCRED¡TED INVESTOR LETTER

Sunbcam Corpor¡tion
l6t5 S. ConFÈss Avenue, Su¡tG 200
Dclny Bcact¡, Flodd¡ t3,145

Morgan Sunlcy & Co. Incorporated
l5E5 Broadway .

Ncw Yorþ Ncw York t0036

L¡dies ¡nd Gcntlcrn¡n:

Wa a¡c dcliwring lhís lêtlcr in conacction wirh en offcring by Suobcam Corpon¡ion (thc "Company..) of
iu Z*to Coupon Convcrliblc Scnior Subordinatcd Debc¡¡urcs duc 2018 (rhc "Dcbcnturcr"). whiclr ¡¡e
convcrtiblc ¡n¡o sheres of thc C;ompany's coÍnmon sroch J0,01 par value pcr strers (thc "Common Stock'). ¡ll
es dcsc¡ibcd in thc.Of[cring Mcmorandum (rhe "Offcring Mcmor¡ndum") rchting rò thc Offcring, rfle hcrcby
confirm that: '-'

(i) wc rrc an "acc¡cdircd invcsror" wi¡hin the mcaning of Rulc 501(¡Xt). (2). (3) or (?) under the' Sccuritics Act ol 1933 (the "sccuritics Act") or an cnlity ¡n wh¡ch all ofthc cquity owncr¡ rrc accrcditcd
lnvcstors within ¡hc mcóiring ofRulc 50¡(¡Xt), (2). (3) or (7) undcr,rhc Scsuri¡ic¡ Acr (¡n ,.tnsri¡urional

Accrcditcd lnvcstor") eblc to bc¡r tlrc cconomíc ri¡k of an inveslmcnt in thc Dcbcnturcs¡

(ii) (4,) any purchasc of Dcbcnturcs by us will bc for ou¡ own account or for thc accor¡nt ofonc or morc
othcr Instilutional Accrcditcd lnvestors for cach of wn¡ch rræ e¡çrciss sole invcstmcnl discretion (arid havc
authority to makc. and do makc. thc ¡btcmcnts conu¡ncd ¡n lhis tcttc¡) or as fiduciary for ¡hc account ofonc
or morc trusß, cach of which is an "¡ccçditcd ¡nvcstor': within thc mcaning of Rule 50l(aX?) undcrlhc

' Sccuritics Aä and for cach of which wc cxercisc solc ínvcstmcn¡ discrcríon or (g) *. ur. 
" 

;.úàiç" *i,hin
thc mcaning of Secrion 3(a)(2) of thc Sccuritics Ac¡. or a "savings and lo¡n assochrlon" or orhcr ¡ns¡hur¡on
dcscribcd in Scction 3(aX5XA) of thc Sccuritic¡ Act that is acguiring Debcnturçs ar. fiduciary for the
¡csounl of onc or ntorc ins¡itutions for wt¡ich we cxcrcisc solc invc¡t¡nent discrction;

(¡ii) ¡n the event ¡håt wc pirrchasc any Dcbcnturcs, wc will acquirc Dcbcnrurcs having a minlmum
purchase price of not lcss ¡h¡n S l0O.00O for our ow¡ ¡ccoun¡ or for any separarc ûccount for;h¡ch we a¡c
act¡ng:

(iv) wc havc such knowlcdgc.and cxpcriencc in financial and busincs¡ maircrs ¡h¿t wc rrc capablc of
cvaluating thc nre¡its and ¡isks of purchasing Dcbcn¡urcs:

(v) wc arc not acquiring Dcbcniurcs with a vicw to dist¡¡bution thcæof or whh any prcscnt ¡ntcnt¡or of
olfcring or sclling Dcbcnturcs or thç Common Stock issuablc upon convcrsion thcrcof, erccpt rr pcrmittcd
bclow¡ providcrl that thc dis¡osition ofour pro¡rny end ptopcny o(any accounts for which we úc-acti;t ú5
fidùciary shall rcmain ¡t ¡ll rimcs within our conrol: and

(vi) wc havc rcccivcd a cqry of the Offcring Mcmonndum and rcknowlcdgc th¡¡ wc h¡ve had ¡cccs¡
to such fìnsncial and other information. ¡nd h¡w bccn oflcrcd rhc opporrunhi to ask sueh qucst¡onr of
rcprcscntativcs of thc Company snd ¡cccivc enswcr tlurcto, ls wc dcçm ncccai¡ry in connccriän wi¡h our
dccision ¡o purchasc Dcbcntu¡c¡.

ìfJc undcrsÞnd lhåt thc Dcbcnruæs rrc bcing offcrcd in a ir¿¡s¡ction.not ¡nvolv¡ng rny public offøing
within the mcrning of ¡hc Sca¡riric,s Act and th¡t thc Dcbcnrurs¡ rnd rhc C;ommon Stock'lssuablc upoi
Fonvcrsion thcrcof havc nol bccn ægistcrcd undcr thc Sccuritics Act, rnd wc ¡g¡rc, on oqr ow-n bchalf ¡nd on
bchalf of c¡ch ¡ccaunt for which wc acquirc any Dcbcntgrc¡. that if in ¡hc fu¡urc wc dccidc ro rcscll or oücru,i¡c
lrans.fcr such Dcbcntúrcs or thc Common Srocú issuablc upon convcrsion rhcrcof, such Dcbcnturcs or Common
Stock may bc rcsold or olhcrw¡sc tr¡nsfcncd rvithin thc Unilcd S¡rrcs or ¡o. or for thc ¡ccount or bcncfir of. US.
pcaons only (¡) lo lhc Comprny pr lny subsidiary rhc¡cof. (ií) to ¡ flcnson who is ¡ "qurlificd instiruriond

' A-t
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buycr" (as delîncd in Rulc l44A undcr thc Sccuritíss Acr) in r ransåctìon mecrlng r¡c ¡cquirc¡ricnt¡ of
Rule IA4A. (iii) ¡o an Insritu¡ion¡l ,{ccrcditcd Inverær thaÇ prior ¡o s¡¡ch rr¿n¡fcr. furnlshei ro ¡t 

" 
f-rtrc for ft"

Dcbcntuæs (or in ¡hc casc of Common Stoclc. thr transfcr.agcn-t thcrcfor) r sígned lcrrcr containing cirtain
rcprcsÊnta(íons and agrccmcnts rclating to úc ¡c¡trictioos on tr¿nsfer of sr¡ch sccuriries (thc form of whîch lcia¡
can bc obøincd from ¡hc Tn¡stcc or ransfcr agcnl. - th":ï.T:y- bcl. tþ) punuanì ro .n 

"*cmprion 
from

rcglstration providcd by Rule I 44 undcr thc Sccr¡ritics Act (lf.availablc) or (¡r) pursrunt ro a rcgistrarion ,r.,.,o.nrth¡t has bcen dccla¡cd cffcctiw undcr ¡hc Sccurilic¡ Act (and which co¡rínuc¡ to bc.cffecrivc ar th, ¡¡". iis¡"ütransfcr)' and in c¡cl¡ casc. in accordlncc wiù any.egpliceblc sccurirics hw¡ ofany Sutc ofthc Uní¡cd Sotc¡ o¡any othø_app.licablc jurisdiction and in ¡ccord¡ncc with rtrc tegcnds sa fotr¡- on rrr" o.Liñ ;ff;
Commoq Stocþ_es thc crsc mly bc. we furthcr egrcc rg providc to eriy pcrson purcùasing any of thc Dcbcn¡ure¡
or ¡hc Common Stock issuablc upoi¡ convc¡¡ion rhc¡cof(orher then pununt to clrusc qv¡ãúovc¡.from us r notieeadvislng such purchasø tlEt æs¡lc¡ of such sccu¡itics'are rcsrr¡acd ¡¡ ¡trtcd tr.æ¡n.'wiun¿cnt¡nd that.ûc
registnr ¡nd lr¿n¡fct agcnu for lhc Dcbcntu¡rg,¡nd thc Common Srock will nor uc rcquir.a ,o ""..fi io,rcginntion of tnnsfcr any Dcbcnturcs or any common srock issucd upo,, .onr.oion of iiJ p"u""**r,ä.ip,
upon prrscntatíon of cvidcncc satisfaoory to the Company rhar üæ foicgoing rerrrictioos oi ¡r¿nsfcr h¡vc bccncomplicd with' Wc funhcr undcntand lhat eny Dcbcn¡urcs ¡nd a¡ry Comrion !r<Lk irtrJu¡ron *i""o;;";ñ;
Dcbcnturcs will bc in ¡hc. form of dclÌni¡ivc physicrl ccrtificetcs and rh¡¡ such ccnlnc¡rls witt bcar o lcgcndrcftccring rhc substancc of rhis puagmph othcr ihan pursurnr ro clausc tvl ¡bo"c.- 

---'--'--

tJlc acknowlcdgc that thc Cornpany, othcçs and you will rcty upoo our confìrmations, acknowlcdgnrcnrs andagrccmcnls sct fonh hcrcin. snd wc.¡8rcc to n<irlfy you promptly in writing if any of'our rcprcscnlatioos orw¡rr¡n¡ics hcrcin ccgc¡ ¡o bc ¡ccuralc anc complctc,

_fHI,s tnnÊR SHALL BE covERNED Byí AND coNsrRUED ¡N AccoRDANcE wm.r. THEINTERNAL LAI¡/S OF THE STATE OF NEW YORK.

(Namc

Nomc:

A:2

By:

Tirlc:

rl
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APPENDD( B

SUNBEAM CORPORAT¡ON

SELLINC SECURTTYHOLDER NOTTCE AND QI'ESTIONNAIRE

The undcrsigncd bcncficial holdcr olZ¿ro Coupon Convcrtiblc Scnior Subordinatcd Debc¡rwc duc 2018
(rhc "Dcbcarurc") of Sunbcam Corporation (thc "Compaay" or "Rcgbtr¡nd') or Common Sroc[ $0.01 prr
value (thc "Common Stock" and. ¡ogcthcr w¡û ¡he Dcbcu¡u¡cs, thc "Rcgistrablc Sccurider") of thc Company
undcrst¡nds that ùc Regis¡rant has filcd or ¡ntcnds to lilc with tl¡¿ Sccuri¡læ urd Exchangc Cornmlsrlon (rhc

"Cômmissioo") a rcgistralion ståtcmcnl on Form S.3 (thc "Shclf Rcgisuation Sutcmarr") for ¡hc rcg'¡sr¡arlon
and ¡csilc undci Rulc 415 of thc Sccu¡iric¡ Acl of t933. rs mcndcd (thc "Sccr¡¡ftlcs Act")i of thc Bcglstnblc
Sccuritics, io ¡cco¡dancc wi¡h thc lcrms of thc Rcgi¡tr¡tion Righs Agncrncnt, darcd as,of Mårch . 1998 (rhc

"Rcgístntion Rights Agrcemcnt"). bctwccn thc Company urd thc lnltial hrch¡sc¡ niuncd ttrcrcin" A copy of thc
gcgistratÍon Rights Agrcemcnt is rvail¡blc from.thc Company upo¡ rÊ{ucsts at ü¡c sddrÊss sct forih bclow. All
capiulizcd tcms not othcn#isc dcfincd hc¡clo stull havc thc mcaníng a¡cribcd thcrcto in the Rcgluration Righa
ABrcement.

' Each bcncficial owncr of Regislrablc Sccuritics is cnti¡Ied to tt¡c bcncfits of thc Registrarion Rights
Agrccmcnt. tn Ördcr to scll or othcrwisc dis¡rosc of any Regisrrable Sccuritiqr pursu¡¡nt to thc Shelf Rcgistration
Staremcnt. ¡ bcncficial ownet of Rcgistrablc Sccuritics gcncrally will bc rcquired to bc namcd ês a sclling
sccuriryholdcr in thc rcl¿tcd prospcctus, dcliyer a prospcctus to purchascrs ofRtgistnble Sccuri¡ies ind bc bound
by rhosc provilions of thc Rcgistrotion Righu Agrccmcnt npplicablc to ¡uch bcncfiè¡il owncr (ncluding ccfâin
indcmnìficatíon proris¡ons, ¡s dcscribc/ bclow). Bencliciel oúncr¡ lh¡t do not complcte lhls Nothc ¡nd
Questionnairr and dcliver it lo thc Company ar providcd bclow will not bc n¡mcd as rclling
sccurityholders in the prospcctus ¿nd thcrtforc will not bc pcrmittcd to scll any Rcgislrable Sccuritlc¡
pursuånl to the Shelf Rcgislration St¡tcmenL Bcncficial.ownsrs arc cncouragcd lo complctc ¡nd dclivcr this
Noricc and Qucstionnairc prior to thc cffcctivcncss of ¡hc Shclf Rcgistration Sþtemcn¡ so lhat such bcncf¡li¡l
ownsrs mÍ¡y bc n¡med as sclling sccurityholdcrs ln thc rctãtcd prosflccaus a¡ thc timc of effcoivcncss. Upoa
rcccipt of a complctcd Noticc and Qucstionnairc from a bcnclicial owncr following ¡hc cffcc¡ivcnc¡r of thc Sh¿!f..
Rcgistrarion Statcmcnt. thc Company witl. as promptly âs pract¡cablc but in any cvcnt within fivc busincss.days.
of such rcccipt, filc such smcidmcntl to thc Shclf Rcgistration Stâtcmcnt or supplcrncns to thc rclatcd:
prospcclus ðs ¡rc ncccssrry to pcrmit such holdcr ¡o dclivcr'such prosf,ccl!:¡{;.¡rùrchascrs óf Registrable
Sccurítícs. Tlre Company has agrccd to pay liquídated damages pursurnt to the Rcgistration Rights Agrecment
undcr ccn¡in circumst¡nccs as sct forth thcrc¡n,

': C"rta¡n lcgal conscquenccs arisc fronr bcing namcd as l sclling sccuriryholclcr in rhc Shclf Rcgistration
Statcmcnt and thc rclutcd prospcctus, Accordíngly. holdcrs ¿nd bcncficial owncrs of Rcgistrablc Sccuri¡ics a¡e
arJviscd lo consult thci¡ own sccuritics l¡w counscl rcgarding thc conscqucnces of bcing n¡mcd or not bcing
n¡rncrl ¡s a sclling sccurityholdcr in ¡hc Shclf Rcgistntion Statcmcnt and the rcl¡rcd prospcctus.

NOTTCE

Thc undcrsigncd bcncfìci¡t owncr (thc "sclling Securiryholdcr") of Rcgistrablc Sccuri¡ics hcrcby girts
noticc lo tlr Company of is intcntion ¡o sell or othcrwisc disposc ol Rcgisrrablc Sccr¡ritic.¡ bcncfìcially owncd þ
it and listcd bclow in llcnr 3 (unlcss othcrwl¡c s¡æcificd undcr lc¡n 3) pursuant ro ¡hc Shclf Rcgistntion
St¡tcmcnt, Thc undcrsígncd, by signing and rcturning ¡hls Notice rnd Qucslionnairc, undc¡st¡nd¡ thu ir will bc
bound by lhc lcrms and.conditions of this No¡icc and Qucsrionnairc and thc Rcgistration Rights AgrccmcnL

Pursu¡nl lo thc Rcgirtration Righs Agrccnrcnr. thc undcrsigncd has agrccd to indcmnify and.hold harmlcss
thc Company's dircc¡ors. thc Compûnt's officrrs who rlgn thc Comprny Rcgistrotion Std¡c¡nent end c¡ch
pcrson, if any, who cóntiols lhc Compuy within thc mcaning of c¡thsr Scction 15 oÍ thè Scçuritics Act or
Scction 20 or ¡hc Sccuritics Exchangc Act of 1934, as omcn&d (thc "Exchangc Act"), from rnd againsl cctain
losscs arising in conncctíon with $atcmcnts conccrning thc undcrsigncd madc in thc Complnyls Rcgisrration
St¡tcmcnt or thc rcl¡¡tcd nrosficclus in rcli¡ncc uþir rhc inform¡tion providcd in this No¡ic¡ enrt Qucstionnaire

B-¡

r¡tr[<G¡ï{ STÊh{--Elr ffItrEb{TLÊL C€€û16]9
16dv-001625



r
t:
ë
+

'.ì

È

,{
'Ì
:
i

:
¡¡
'!.
J
!
;

.t
.11
.t'I
!

Thc undcrsigncd hcrcby providcs thc followíng information.¡o thc Company and rcprcsenrs and warr¿nu
tlut such ínformstion is ¡ccuratc and complcte:

AUESTTONNAIRE

l. (a) Full Legal Namc of Sclling Sccurityholdcn

o) Full Lcgal Name of Regincrcd Holdcr (if not lhc såmc rs (a) rbovc) rhrough. which Rcgisuablc
Sccr¡ritic¡ li¡tcd io C3) bclow ¡¡c hcld:

(c) Full Lcgal Namc.ol'DTC Panícipant (if rpplicable and if not thc samc s þ) ebovc) rhrough which
Rcgisrable Se¡u¡itics li¡¡cd in (3) bclow arc hcld:.

2. Addrcss for Notíccs to Sclling Sccurityholdcc

Tclcphonc:
Fa¡l
Contact Pcnon:

3. Bcncficial Owncrship of Rcgistrablç Sccuritics:

(a) Type and Principal Amount Rcgistrablc Sccuritics bcncficirlly owncd:

(b) CUSIP No(s). of such Rcgisrroblc Sccuriric¡ bcnclicially owned:

4. Bcncfici¡l Owncrship of O¡hcr Sccuritics of thc Compcny owncd by thc Sclling Sccrrriryhotde:

Erccpt as sct lonh bclotr' ín thí¡ lt¿nt iir. tttc uudcr¡igned is not the bcncficìa! or rct¡ttcrcd owncr of cny
securítie¡ ol thc Conparyt othcr tha,l. the Registrable Sccuritìcs li¡ted abovc in lt¿m (J).

(a) Typc and Amoun¡ of Othcr Sccu¡itics bcncficirlly owncd by thc Sclling Scsuriryholdcc

(b) CUSIP No(s). of such O¡hcr Sccuritics bcncficielly ovncd:

5, Rclationshipt with rhc Company:

Exccpt as tct Íonh bclott. neìthcr the undcni¿ncd nor on¡ o! itt afliliarcg oficcrs, dìrcaon or påncípl
cquiry holdcn (5% or norc) lrot .hcld an! Ns¡rion or oflicc or hat had airy other nløltcríat rcbtìonthíp víth
tlrc Compaa¡ (or ìts prcdccctsort or afrl¡atet) durhg thc pat¡ thrcc l.aß.

' Strtc any crccptions hcrc:

8.2
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6. Pl¿¡ of Disuibuiion:

Exccpl at sct foah bcloy', thc undcnígncd (ìncludìng iu donccs or plcdgccs) ìntend¡ ¡o distributc thc
Rcgístrablc Sccurìties listcd abovc ín ltcut (3) pursuant to the Shcll Rcgistra!¡on Stoleñcnt onl¡- os lollowt
(il at all): Snch Registrablc Sccurîtícs uøy be tod tront !¡nrc to tìntc lirectly bt the undcrsígncd or,
alternatiicl¡', lhrough underu,'ritcrÍ. brokcr-dcolcn or aten¡t. lf thc Rcgítrablc Eccurítics ar¿ so!d through

' utd¿nt'ritcrs or hrok¿r-dcalcn, thc Scllhtg'Sccurítyholder r.'íll bc'rcspontíblc lor undentritîttg dÍtcounts or
connússion! or agcnl's counístíous, Such Rcgìstrablc Sccnrí¡ìct na¡- he sold iu otc or nto?clratuactiouì
atfucd prices, at pretailing nøt*ct pricct at lhc t¡at¿ olsatc, at va4'íng priccs.dclcraúncdd the ti¡te o!
sale, or'at ncgotíatèd príccs. Such salcs nøy be cfcctcd in lran¡actíons (*hich hny.ínvh'c c¡ossc¡ or block
trauactious) (ì).on.an¡.natíonat sccurìtìct crchanF¿.o? q(orat¡o,, sctvìcc on'.¡.ltlch.thc Rcgistrablc
Sccuritiu nray bc !ìsted or quucd at thc timc of ralc, (îi) ùt thc ovct-thc-coutttcr uarkt, (iiì).in tmÃ¡actìous
othc¡r,tisc lhau on ¡uch erchatgcs or rctticcs or ìn thc otcr-thc-cosnteî nar*.!. or (íq úrclth ,ltc wr¡¡írry
ol oprions. .h conncctìott x'î¡h ¡alcs ol thc Rcglarablc Scc¿ì¡it¡ct or o¡hcnrise, thc urdcaìgrcd troy ,nti
into hcd¿ittg rrarrtacilloni wìth b¡oli¿r-dcalcn, whìch nøy ín tum cngagc ht thort salct olthc Rcgíttrablc
SccurÍtì¿s iu thc coursc of hcdgìng ín psítiottt thcy asum¿- TIu undenigncd nøy. alto æll Rcgktrablc
Sccu¡ític¡ shon and delivcr Rc¿lstrablc Sccu¡ítícs to closc ou thon potítiøts, or loon or plcdge Registrablc
Sccuritícs to bmkcr-dcalcrs that ¡tl, ntnr, ina¡ scll such secnrìtíe¡,

Strte uny cxccptions hcrc:

Notc: tn no cvcnl will suçh al*tlt(Kj(s) of distribution t¡kc thc forn¡ of ¡n undcrwrilrcn offcring of thc-' Rcgistnble Scsurirícs rvithou¡ (hc prior agrccmcnt of thc Conrpirny,

Thc undcrsigncd acknorvlcdgcs lhat it undcrstands is obligatíon to conrply wirl¡'tln.provisions of rhc
Exchunge Act ¡nd thc rulcs tl¡crcundcr rcllting tostock ntanipulirtion. panicularly Regulation M thcrcun¿cr (or
ony succcssor rulcs or rcgulrtions), in conncc¡ion with any offcring of Rcgistrahlc Sccu¡itics Fußuant to tl¡ú Shclf
Rcgistration Agrccntcnl, Tltc undcrsigncd ogrccs th¡t ncithcr it nor ¡ny pcrJon acting orr its bchôifwill cngogc in
any transact¡on in viol¡tion of such provisions,

Thc Sclliag Sccurit¡lurldcr hêrcby acknorvlc<tgcs its otrligations undcr thc Rct¡str¡hlc Righrs Agrccmcnr to
indcnrnily ¡nd hokl lrirflnl!.Jl ccrtlin pcnons ¡s sct Íorth hcrc¡n.

Pursuanl lo thc Rc-tir;tratiun Rights Agrccnrcnt, tl¡c Compony lus ogrcrrl undcr cenain eircutngtanccs to
indcmnify thc Sclling Sccurirlhol<lcr lg¿r¡ns¡.ccrt¡¡n li¡hìlirics. .

In :¡cconluncc rvitlr thc unrJcmignçrl's ohliguti¡n unrjcr tl¡c Rcgisrnrion Rights Agrcqncnt to prc,,;Cc such
inform¡tion as m;ry b<' rr'quircrt hy lrrv fi¡r inclusion in rhc Shclf Rcgistrar¡on Srtrcmcnt, thc undcrsigncd ägrccs
lo promptly nolify tlw Curnpany of any in:Kcuracics or chsngcs ln thc infi¡nuation providcrl hctcin that may
rxcur ¡uh¡cqusnt k) lhc drt!' hcrcof ¡t íny ¡ínrc whilc tlrc Shclf Registraríon St¡¡rcmcnl rcnr¡ins cffcctivc. .Aíl
noliccs hcrçu¡dcr and pursuant to thc Rcg¡$trol¡on Rlghrs Agrcemcnt shall hc nr¡<tc in writing ¡l thc addrcas sct
fonh bclow.

By signing hclow. thc undcnigncd r'{rnscn¡s to rhc rliiclosurc of thc infonnatioo cont¡incd hcrcin in iu
answcrs lo ltcm¡ ( I ) throu.lh (6) abovc and thc inclusion of such informarion in rhc Shclf Regisrnrioir St¡tcmcnl
and thc ¡clarcrj nrosficctur Thc.undcrsignud undcrsl¡¡nds thtt $uch infornr¡rion will hc;l¡cd rlpon.by rhc
Complny ¡o ¡:onncctíon wirh thc þrcpsrgtir¡n ¡rr ¡¡nrcnrl¡t¡cnt r¡f tlrc Shclf Rcgistr.rtion Siot"mcnt ¡jrhc ¡Jlatcd
Pfosfæclus,

8.3
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IN \\,ÍNESS TilHEREOF, rhc undcrsignc,4 by aúoriry duly givcn, h¡s_ causcd tl¡is Noticc rnd

eua*ionnatrc to bc.cicsu¡cd ¡nd dclivcrcd ci¡hcr ln Pcnron or by iS duly euthorizcd agcnt.

D¡¡cd:

(Bcncfrcial Owner)

B¡

Na¡nc:

1l¡le:

PLEASE RE-TURN rHE COMPLETED AND EXECUTED NOTICE AND QUEST¡ONNAIRE TO

SUNBEAM CORPORATION AT: ' ,:.:
' Súnbcam Corporation

t6l5 Sourh Congrcss Avcnuc: Su¡tc 20O

Dclray Bcach. Florida 33445

¿lttcntÍon: Rich Coudis

B4
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FOR t MIVED f ATE-!€LçÂS E

Sunbeam States that First Quarter Revenues

)f av- Be,Lower thaIr Street Estimates

Delray Beach. Florida, March 19, 1998 - - Sunbeam Corporarion

fNYSE: SOC) said today that ir is possible rhat its ne! sales for the first quaner of

1998 may be lo*er than the range oIWall SÌreet analysts'estimates ot5285 million to

S295 mitlion, but ne¡ sales are expected to exceed 1997 fìrst quaner net sales of

S251.4 million. The Company stressed that sales of its products at retail remains very

slrong. The shortfall From analysts' estimates, if any, would be due to changes in

inventory management and order patterns at certain of the Company's major retail

customers. TheCompanyfurtherstatedthatbasedonthes¡rengthofitsnewproduct

offerings and powerful brand names, it remains highly conñdent about the overall

sales outlook for its produc¡s for the entire year.

Sunbearn Corporation is a teading consumer products comPany that

designs, manufactures and markets, nationally and internationatly, a diverse ponfolio

otbrand name products. The Company's Sunbeam@ and Os¡er@ brands have been

household names for generations, both domesticatly and abroad, and the Company is

a nrarket leader in many of its product categories.

ì.:

MORGAN STANLEY CONFIDENTI.A,L oo I 6944
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cautionary statements - srarements conrained in this press rerease,

including statemenrs reraring ¡o rhe company's expecrations regarding anricipared

pertbrmance in the furure, are "fonvard-looking srarements," as such rerm is defìned

in the Private Securities Litígation Reform Act of 1995 Acrual results could differ

materially lrom the company's staremcnts in this release regarding irs expectations,

goals, or projected resurts, due tä various lacrors, incruding those set fonh in the

company's cautionary sra¡ements contained in its A¡nual Repon on From r0-K for

irs fiscal year ended December J r, 1997 fiþd with rhe securities and Exchange

Commission.

Contact

.!

.:

t-

¡
:

f-.

F;

E.
t..
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,
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;
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r

Ì,

r¡'

å

Riçhard Goudis
(56r) 241-2100

2
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EXHIBIÎ 99.l-

EXECUTTON COPY

SETTIJEMENT AGREEMENT

SETTIJEMENT AGREEMENT, dated a6 of AugusE, 1-2t L998, by and between
Sunbeam Corporabion, a Delaware corporatíon (ilSunbeamil or the "Comparry't),
and Col-eman (Parent) Holdings Inc.f a Delaware corporagion ("Coleman
Parent").

For t,he purposes of t,hls Àgreement, Sunbeam, Eogether with each dlrect
or indirect parent, eubeidlary, dlvisLon, or afflLiated corporation or
entlty, and each empLoyee, agenE, aEtorney, represent,at,fve, admlnistraEor,
executor, receiver, offlcer, dlreclor, or eEockholder of any such
corporatlon or enElt,y, and any other person, firm, corporatlon or entity
now or hereafter affiliaÈed 1n any manner with any of them or clalming
through or in the r{ghE, of any of them and all of thelr respeceive
predecessors, succegsorÊ, asslgnÊ, heirs, execut,ors and admlnlBtrators (buE
excludlng for all purposes under thls Àgreement, Mr..A,lbert.T. Dunlap,
former Chlef Execut,lve Offlcer of Sunbeam, Mr. RuÊsell A. Kersh, former
Executive Vice Presídenc of Sunbeam, Arthur Àndersen LLP, Sunbeamrs
lndependent audlÈors, PrlcewaterhouseCoopêrÊ, consuluants to Sunbeam, and
any financlal advisor !o Sunbeam, and each employee, agent, atgorney,
repreBent,ative, adminigEraEor, executor, receiver, officer, dlrector, or
sbockhoLder of any such corporation or entity, and any other per€ron, firm,
corporacLon or ent,iEy now or hereafter afflllaEed ln any manner wlth any of
them or cLalming through or in the ríght of any of t,hem and all of thelr
respective predeceesors, Éruccessors, asslgns, heirs, execucors and
admfnistrators), are collecEively hereinafter refemed to as the "Sunbeam
Group'r,. and CoLeman Parent, together wlth each dl-rect or lndirecE parenE,
eubeidiary,'dlvlsion, or afflllated corporation or ent,lty, and each
enployee, agent, abE,orney, representatlve, adminieÈrator, executor,
receiver, offlcer, dlrector, or stockholder of any such corporation or
ent,it,y, and any other per€ron, fírm, corporation or entity now or hereafter
afflltatsed 1n any manner with any of them or claíming chrough or ln the
right of any of lhem and all of thelr respective predecessors, successora,
assigne, heirs, executors and admlníÊtrators, are coflectively hereÍnafter
referred co as the 'rcoleman Grouprr.

WITNESSETH
WHEREAS, CLN HoJ.d1nge Inc., a Delaware corporat,lon ("CLN Holdings"),

was the indlrect benefíclal ovrner of approxímateLy 82t af the oucstanding
common Etock. par value $.01 per ehare (the "Coleman Common stockr'), of The
Coleman Company, Inc., a DeLaware corporation (t'Coleman"),. and

WIIEREAS, pursuanE Eo an Agreement, and Plan of Merger, dat.ed as of
February 27, 1998 (t,he uHoldlngs Merger Àgreement"), bY and among Sunbeam,
IJaÊer Acquisition Corp., a Delaware corporaÈlon and, aË of such daÈe, a
whoJ.ly owned subsidiary of Sunbeam ("Laser AcqulslElon"), CIJN lloldings, as
of, such daEe, a wholJ.y owned eubsidíary of CoLeman Parent, and Coleman
ParenÈ, CLN HoLdlnge was merged with and inEo Laser Acquieitlon (the
t'Holdings Mergerrt), v¡iEh Ehe surviving corporat,lon becoming an indirect
wholty owned substdiary of Sunbêam, and pureuant Eo whlch Coleman Parent
recefved certain shares of common Etock, par value S.01" per share, of
Sunbeam (t'sunbeam Common SEock"); and
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WHEREAS, pursuanE Lo an Ag¡eement and PIan of Merger, daÈed as of
February 27, L998 (Èhe t'Coleman Merger Àgreementt'), by and among Sunbeam,
camp€r Acquislclon Corp., a Delaware corporation and a whol)-y owned
subeidiary of Sunbeam ("Camper Acqulsltionrr), and Coleman, Camper
.ncquieítlon ls Eo be merged with and int,o Coleman (the "Coleman Mefgerr'),
with Ehe eurvJ.ving corporaEion becoming an lndirect whoLly owned subsidiary
of Sunbeam; and

I{HEREAS, ae a reeult of the Holdlngs Merger, Sunbeam acquired an
lndirect, approximaEely 828 lnterest 1n Coleman (the "Coleman AcquÍsit,ion");
and

VÍHEREAS, Sunbeam and Coleman Parent are partles to a Regiet,rat,íon
Rlghts Agreement, dated ae of March 29, !998 (the "Registration Rights
Àgreement"), pursuanE to whlch sunbean agreed Eo provlde cerEaÍn
registration rights Èo Coleman ParenE; and

WHEREAS, following Ehe dismíesal by
executive offlcers in mld-,June 1998, Col

Sunbeam of cerEain of its
eman Parent has made available t,o

Sunbeam cert,ain eenior offlcers empLoyed by menbers of the Col-eman Group to
serve as eenLor executlve officere of Sunbeam (the 'rSenior Executívesrr) and
has provlded cerEain oEher managemenb supporE Èo Sur¡beam, and Sunbeam
desiree to conuÍnue the eervlce of Ehe Senior Executives and euch
managemenL supportt and

WHEREAS, Coleman ParenE and Sunbeam believe lt lE desirable t,hat
Sunbeam put in place aE promptly as poesible a perrnanenc managemenÈ team Lo
prevenu jeopardizing the ongoing operations and flnanctal viability of
Sunbeam; and

WHEREAS, Coleman Parent believes thaE lE pos8êsÊ'es legal and equit,able
clainrs againsE Sunbeam arising out of the Coleman Acquisition and out of
whac ic contends were certain breaches of conEract and fraudulent and
negllgent or other mísrepresentatione and omissions made go Coleman Parent
and its representatives in connectlon uherewieh (the ilClaimsn), and Sunbeam
dieputee such Claims; and

WHEREAS, Ehere are also now pending or may be filed putatlve claes
acglone in which Sunbeam is named as a defendant and in which Coleman
Parent Ís a class member (the "C1ass Actione'r), and Sunbeam denies
J.iabitity with respect uo and lntendÊ to contegt the claims that have been
asserted in the Claee Àct,ione,' and

WHEREÃ,S, Ehe accountants who audlt,ed sunbeamts ]-997 financial
6caLement6, aEsistsed by anocher firm of accouncants, are ln bhe process of
revlewing t,hose ffnancial siabemente, and believe, ae has been publicly
announced, È,hat, lt, wilL be necessary to reËEat,e bhose financial sÈatement,s
by reflectlng a varlety of adjuscmence uhe nagnlEude of which ha€ not yeg
been determined,' and

WHEREAS, Sunbeam and Coleman ParenL desire tso Èerminate Che disput,es
beEween Ehem, and desire Eo agEure one anoEher UhaÈ Coleman ParenE wÍIl noe
prosecute Ehe Claims or any relabed or potenÈlal claims arieing oue of or
relating to the Coleman Acquleftton, directly or lndlrectly ln any
capaclEy, againet the Sunbeam Group, Ëo as to avoid Ehe eubstantial burdens
and expenee of licigation and che lnuerference wibh t,he business and
operations of Sunbeam and with Ehe work of iE,E managemenÈ and employees and
t,o obtain bhe contsinued services of certain executj.ves and employeee of Ehe
Colenan Group, and 1n accordance wlEh the terms and provisions hereof,, thab
CoLeman ParenÞ and Sunbeam each forever release, walve and discharge any
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and all ma¡urer of acEions, causes of actlon, proceedinge, sults, claims,
demands, l1ens, debuE, accounEs, obligatlonEr rights, costsr cont,racts,
agreemenEs, pronieee, controversieË, judgrmente, expenaes, demande, damages
and liabilities, of any naÈure whateoever, in law or in equity, whether or
not now foreseen, known, euspecEed, maEured, accrued or claimed, and
whether or noE asserted in Iitigauion, includlng courE coees and at,t,orneyÊl
feeE (each an rtAcEion and LlabillÈy" and co1lecciveLy, "Acglons and
I"iabiliÈlee"), which any member of Èhe Coleman Group controlling,
controlled by or under common control with CoLeman Parent (such pereone,
together wich Coleman ParenE, the ucoleman Concrolled Group") may have
agaÍnÉE any member of t,he Sunbeam Group and which any member of ¿he sunbeam
Group contsrolLed by Sunbeam (euch pereons, together wiEh Sunbeam, the
rrsunbeam Cont,rolled Groupr') may have again6t, any member of Ehe Coleman
Group aE of uhe effective dage hereof or prior cheret,o in any manner
arising out, of or relabing Eo the Coleman ecquisicion, irrespective of any
preeent lack of knowledge on the part of elEher of Ehem of any such
poesible AcEion and Liability, but excludlng any cLaím for breach of Ehis
Agreemenc or Ehe agreemengs and documentÉ engered lnto or dellvered
pursuanÈ heretso;

NOw, rHEREFORE, 1n coneíderauion of the respecEive covenancE,
agreementg and conditione herelnafEer Bet forEh and for other good and
valuable consideratíon, t,he receipE and sufflciency of which ie hereby
acknowledged, and incending Eo be bound hereby, the partlee herebo agree as
follows:

1. Issuance of Warrante,' Closíng.

(a) On Ehe basls of the represenEations, warrantleÊ, covenanus
and agreements and eubject to Ehe eatiefaetion or waíver (t,o the
exeent permitt,ed) of the appllcable condiÈíons expressly set forth
hereJ.n, aE t,he closing of, the EransacEions conLemPlated by chís
Section 1 (Èhe ¡tCLoelngrr):

(i) Sunbeam shal1 issue Eo Coleman Parënu cerÈain warrants
Èo purchese ehares of Sunbeam Common Scock (bhe "Warrants") by
duly executing and deliverlng to Coleman Parent a fvarrant,
Agreement in the forn aEÈached ae Exhlbit, A heretso (Ehe "warrant
AgreemenErt) ;

(1f) sunbeam and Coleman Parent shall enÈer into an
amendment Èo bhe Registraglon Right,s AgreemenL, in Èhe form
attached as Exhibit B hereto (as eo amended, the ttAmended

Regietration Rights Agreemenc") ;

(iiÍ) Sunbeam and CoLeman Parent agree to be bound by the
releaees and covenant,s Bet, forEh in Section 2 of chle.A,greemenE,'

(ív) Coleman ParenE agrees to eupply managemenc services of
ghe Senior Execut,iveg, and to the covenants and provisions of
Section 3 of t,hls Àgreemenu; and

(v) Sunbeam and Coleman Parenc agree to be bound by the
provisions regardlng the resLrieEions on Eransfer on t,he shares
of Sunbeam common Suock recelved by Coleman Parents ln t,he
Holdinge Merger and the WarranLe eeE, forEh in Sect,Íon 4 of thiE
Agreement.

(b) The Cloeing shall take place on the flrEc day when all
conditions cheret,o 6et forth herein ehall be eat'Íefied or wafved or
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Éuch other date ae Sunbeam and CoLeman Parent, may agree fn wrlt.lng
(the nCloslng Dat,e"), but in no evenE sooner than t,he tenth day
following t,he ma1l1ng of the lett,er to Sunbeam shareholders
contempLat,ed by Seculon 7. the Cloefng shall take pl,ace on the
Closlng Dat,e at, 10:00 a.m., New York City Eime, at the offices of
Wacht,ell, Lipton, Rosen & Katz, 51 WeÊt, 52nd St,reeü, New York, New
Vork and shall be deemed effectlve ae of the openfng of busÍness on
the ClosÍng Date.

(c) At, Ehe CJ.osing, Sunbeam shal1 delÍver or cause to be
dellvered to Coleman Þarent, 1n addlt,lon to the 9f,ârrant AgreemenÈ,
Euch other insbrumenEe or documents aÉ Coleman Parent may reasonably
requesL.

2. Grancing of Releaees and Indemnlfication.

(a) AE the Closing, slmultaneously wlth recelpt by Coleman
Parent of uhe Warrants, and wlthout any furEher act,ion by any of the
part,ieg hereEo, each of the folLohting ehaLL be fu1ly and Legally
effective ¡

(i) Coleman parent, ehall, on behalf of itsel-f and on behalf
of each oEher member of t,he Coleman Cont,rolled Group, remlee,
release and forever dfscharge the Sunbeam croup of and from a1L
debEe, demande, actionÊ, causeË of actlon, eu1t,e, accounbs,
covenantÊ/ concraccs, agreemente, damagee, and any and all
clalms, demandg and 11aþ111t1ee whateoever of every name and
nature, both ln law and in eguity, against, any of the Sunbeam
Group or any of t,helr predecessors, EuccêEsors or asslgns, which
Coleman Parent, or âny other member of Ehe Coleman Cont,rolled
Group has or ever hâd from the beglnnlng of the world Eo the
Closing wlt.h respect go or arlslng out of the CoLeman Àcgulsition
or any alleged misrepresenEatlons and omissions and,/or breach of
cont,racE by any menber of Che Sunbeam GrÖup and part,ieÊ actlng on
behalf of any member of the Sunbeam Group 1n connectlon with t,he
Coleman AcquisiElon, lnc}udlng wib.h respecL !o the Actlons and
LlabillElee; provided that neither the foregoing release nor the
dlsmleeale or wit,hdrawals descrlbed in thle Section 2 (a) shall
apply to the righÈe of Coleman Parent and any other member of t.he
Coleman ConErolled Group under ArElcIe IX of the Holdlngs Merger
AgreemenE, any breach or failure co comply with this Agreement,
the Warrant, È,he .Amended Reglst,rat.ion Right,e Agreement or the
traneacbions contemplated hereby or thereby, the traneactíons
contemplaced by the Colemân Merger Agreement (lnc3.udlng Uhe
coleman Merger), whlch shalL not be termínat,ed or amended Ín any
respect hereby, or ehall, otherwlse affect Coleman Parent's rlght,
to enforce thfs Agreement, the Werrant, or the Amended
RegistraElon Rlght6 Agreement ln accordance wlth lte or Eheir
termg.

(ii) In the evenÈ any member of t,he Coleman Controlled Group
pursueË a clalm against any perEon(e) noc released hereby
involving the mattere that are t,he subJect, of t,he release set
forth in Section 2 (a) (i) and it ls finally judlcially det,ermined
Ehat such person(e) are enElt1ed direccLy or indirect,Ly to
indemnlficaElon or cont,fibuElon from any member of the Sunbeam
ConErolled clroup for any amounts they are requíred to pay to any
member of the CoLeman Controlled Group in connectlon wlth such
c1alm6, or Eo reimbursement, of lit,igatlon expenseo solely
atbribuEable to suêh c1aims of any member of bhe Coleman
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ConEroLled Group (each a rtSunbeam croup Indernnifícation
Obligatlon'r), CoLenan Parent wIl1 lndemnlfy and hoLd harmless
each member of t,he Sunbeam Cont,rolled croup against euch Sunbeam
Group lndemnlflcaEion Obligat,ion. No member of t,he Sunbeam
ControlLed Group wll-L enter lnto any set,t,lement of a Sunbeam
Group Indemnlficauion Obllgat,lon wlt,hout the prior wrlt,ten
con8enu of Coleman Parent, which shaLl not be unreasonably
withheld. Any amounts so pald by a member of t,he Sunbearn
Controlled Group in a Êettlement so coneented to by Col.eman
Pârent shaLl be t,reat,ed for purposes hereof as a Sunbeam Group
Indemnif ication obligation,

(iii) Sunbeam, on behalf of it.self and on behaLf of each
other member of t,he Sunbeam Controlled Group, sha1l remlee,
reLease and forever discharge the Col"eman Group of and from all
debts, demands, actions, causes of act,lon, suits, accounts,
covenantg, contracts, agreemenls, damages, and any and a1l
c1a1ms, demands and llablllt.ies vrhatsoever of every name and
nature, bot,h in law and 1n equlty, agalnst, any of the CoLeman
Group or any of t,helr predecessors, succes6or6 or assígns, whtch
Sunbeam or any member of the Sunbeam Cont,rolled Group has or ever
had f,rom t,he beginnÍng of the world to t,he Closfng wft,h reepect,
bo or arlslng out, of t,he Coleman Àcqulsitlon or any alleged
mÍsrepresent,atíone and omiesions and/or breach of contract by any
member of Che Coleman croup and pargleg act,ing on behalf of any
member of the CoLeman croup ln connection with t,he Coleman
Àcquisltlon, includlng with respect to bhe Act,ions and
Ltabilit,ies; provlded that nel-ther E,he f,oregoing relèase nor t,he
diemlssale or vrithdrawals described 1n thls Sectlon 2 (a) shalL
apply bo the rights of Sunþeam and any ot,her member of rhe
Sunbeam Controlled Group under ArElcIe IX of the Holdings Merger
Agreement,, any breach or fallure t,o comply with this Agreement,
Èhe Warranu, the Àmended Regietraclon RightÉ Agreement or t,he
t,ranaacblons contemplated hereby or thereby, t,he transactione
contêmplat,ed by the Coleman Merger Agreement (lncLuding the
Coleman Merger), whlch shall not, be t,erminated or amended 1n any
respect hereby, or ehall oÈherwiee af,fecE, Sunbeamre right to
enforce thie Agreement, the Warrant or t,he Amended Regl6traE,ion
Rights Agreement in accordance wlth its or their Èerms.

(iv) In the event, any member of Ehe Sunbeam ConÈroLl-ed
Group pureues a claim againsÈ any pereon(s) not released hereby
involving bhe magters bhat are lhe subJecc of the reLease seb
forth ln section 2 (a) (tlt) and lt le flnal1y judicially
det,ermlned ÈhaE. such pergon(s) are entítled dlrect,ly or
lndirecEly co indemniflcatLon or cont,rlbution from any member of
t,he Coleman ControLled Group for any amounEr¡ they are required Èo
pay to any member of the Sunbeam Cont,rolled croup Ln connectlon
wiËh such claims, or to relmbursement of J.it,igatlon expensee
solely attrrÍbuEable Co such clalms of any member of the Sunbeam
Controlled Group, (each, a I'Coleman Group Indemnlficallon
Obl-igat,ion" ) , Sunbeam wllt indemnify and hold harmlese each
member of the Coleman Controlled Group agalnet Euch Coleman Group
IndemníflcaËion Obligatíon. No member of the Coleman Controlled
Group w1ll ent,er lnt,o any Êet,t,Iemênt of a Coleman Group
fndemnificaElon ObligaEion without, the prior wrlt,tsen consent of
Sunbeem, which shall noE be unreaeonably withheld. Any amount,s
eo paid by a member of, the Coleman Control-led Group 1n a
set,t,Lement Bo consent,ed t,o by Sunbeam shall be treat,ed for
purposea hereof as a Coleman Group Indemnificatlon Oblígation.
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(v) Sunbeam, on behaLf of iEself, and on behalf of each
other member of the Sunbeam ConErolLed Group, and CoLeman Parent,,
on behalf of iE,eeLf and on behalf of each other member of the
Coleman Controlled Group, agree uo índemnífy and hold harmlese
one anot,her from and agafnst any and all ActsLons and Llabllltlee
arleing from, or in connectlon wiEh, any act,ion or proceeding,
broughL by, or prosecut,ed by, or on the lnlt,iatíve of, eit,her of
them, or by any of thelr predeceseore, succeesorÉ or assigns,
eonbrary Eo the provieione of this AgreemenE. IC 1E further
agreed t,hau this agreemenc of indemnicy sha1l be deemed breached
and a cause of actlon shal,l be deemed to have accrued thereon
immediat.ely upon Ehe conmencemenE of any action conbrary Èo this
Agreemenc, and thaE in any such acÈíon thie AgreemenE may be
pleaded by eiEher of them ae a defense, or eigher of them may
asÉert thie Agreement by way of counÈerclaim or croes-claim in
any euch acEion.

(vi) Thle Agreemenb Ehall inure Eo the benefit of and ehaI1
be binding upon Sunbeam and Coleman Parent, and t,o t,he benefit of
and eha11 be blnding upon each person or entÍty in the Sunbeam
Group and the Coleman Group.

(b) Coleman Þarent, agreea LbaE ib sha1l apE out, as bo and only
as to any claime against, any member of Èhe Sunbeam croup, of any class
thag may be certified ln any of the Class Acgions or ln any ouher
acÈion that may be certifled as a claes action wíth respect, to or
arising out of any ot,her macter releaeed hereby.

3. Provision of, ManagemenE Services.

(a) The part.Íes hereLo acknowledge Ehat Coleman Parent ha6
caused oEher members of t,he CoLeman Group to make avalLable to Sunbeam
the eervicee of certain employees and Senior Execubives and has
encouraged such pereons to continue Lo provlde eervices bo Sunbeam as
employees of Sunbeam.

(b) Coleman Parent agrees thaL lu shall, and it, shaIl use it,s
reasonable efforte Eo cau6e the oeher members of the Coleman Group t,o,
continue Eo, for a minimum period of 36 monËhs from t,he dat,e hereof,
make available to Sunbeam bhe serviceg of Coleman Group's employees
who are Senior Executlves, or who become Senior Execut,ives, for so
long as bhey remain employeee of a member of, Che Coleman Group and
oEherwise to continue to provide advice and assist,ance to Sunbeam 1n
connection wlth Ehe busineee and operaEions of sunbeam consistenu wich
that provided bo date; provlded, however, chat, ogher Ehan pursuant, to
the employment arrangemenea currenely ln place beuween such employees
and members of t,he Coleman Group, no member of t,he Coleman Group ehall
be requlred bear any incremenEal expenee wiEh respect to any Senior
Executive 1n order tso comp}y yrith Ehe f,oregoing.

(c) sunbeam agrees bo pay the compeneation of any such persons
who become employeee of Sunbeam in accordance wlt,h Èhe berm6 of the
employment arrangemente enbered inbo by Sunbeam with such pereons.
This Agreement shall not prevene any of the Senlor Execuuives from
cont,inulng bo perf,orn eervices for members of Ehe Coleman Group t,o Ehe
exEenb that Ehe provlelon of such servlcee doee not materiallyj.nterfere with Ehe performance of gervices by Ehe Senior Executive for
Sunbean under hie employmenu arranEements wfE,h Sunbeam.
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(d) Coleman ParenE agreeg to use lbg reasonable efforts to cauEe
the oEher members of Èhe Coleman Group Èo contlnue, for a period of 36
monEh6 from Ehe dace hereof. to provXde assigtance and support t,o
9unbeam on a baels consigÈenu wit,h Èhe manner ln which euch aesLEtance
and eupport are generally provided to other companlee in which members
of tshe CoLenan Group have a subeEantlal lnt,ereot, (and wlthout the
paymenu ot addlt.ional coneiderat,lon by Sunbeam t,o Coleman ParenE,
other t,han with respecÈ to Ehe reimbursement of out,-of-pocket e)q)enses
paid to third parÈiee) and of a Elmilar nature to those whích have
been so provlded to sunbeam from Eime to t.1me from mid-June 1998
through the date hereof, including as to the following matt,ers:

(i) financings, and dealings with financing sources and che
capital markece¡

(íi) lnvesEor and pubLic relaÈions;

(iii) acquÍeitlons, dlvestlEures and other excraordinary
EransacElons;

(1v) executive beneflEs and compensaElon and ot.her personnel
maucer6; and

(v) compJ.iance, 1iÈigation, ínsurance, regulatory and other
lega1 matterE.

4. Reetrictiong on Trangfef of 9ecuritles. Coleman Parent
hereby agrees noc Eo, direet,ly or indirectly, for a period of þhree
(3) years from the daLe hereof, Transfer (as Euch term le defined 1n
SecÈion 7.L of. the Ho1díngs Merger Agreement,) (A) any shares of
Sunbeam Common Sbock received pursuant to the Eerms of Èhe HoJ.dings
Merger Agreement or (s) any of uhe warrants or the WarranÈ, Shares (as
defined 1n the warrant AgreemenE), Ln either case 1n whole or in part,
other tban to one of iÈe AffiLiateg (aÉ such t,erm is defined in Ehe
Holdings Merger Agreement) who agrees ln writ.ing Eo be bound by the
terms of t,hls Sectlon 4, excepu chat (A) the holder or holders of euch
shares of Sunbeam Common St,ock may at any time or from time t,o Ë,1me

Transfer so many of euch shareg of Sunbeam Common St,ock as represenü
in bhe aggregat,e seventy-five percenE (75t) of such shares of Sunbeam
Common SEock, and (B) tlre holder or holders of the ltlarranE,e or the
warrant Shares rnay ac any t,ime or from cime t,o E,lme Transfer so many

. of the Warrants or the WarranE Shares as represent in t,he aggregabe
flfty (50t) of t,he warrant ShareB AmounE (as defÍned in the warrant
Agreemenc). the provislons of Èhis SecElon 4 shall not be appJ.lcable,
and Coleman ParenE shal1 be free to Tranefer any and all shares of
Sunbeam Common SEock, WarranÈe and Y¡ärrant tharee, (í) following any
change of control of Sunbeam or (ii) ín connecElon wit,h any
trangaction in which the holders of all of the ouÈÊ¿anding shares of
Sunbeain Common St,ock have t,he opportunicy to Transfer ac leasE 50+ ot
t,heir ehares of Sunbeam Common Stock on the Eame Eerms. The
provielons of t,his secÈion 4 ehall eupersede any and all other
restsrlct,ions on Transf,er Ehat Colehan ParenE or any of its Àffiliates
may have agreed to wlEh Sunbeam or any of it'Ê Aff111at,eg.

5. RepresentationÊ and warranuies of Sunbeam. Sunbeam hereby
represents and warrants Èo Coleman Parênb as follovrs:

(a) Ðue AuEhorization. Thls AgreemenE has been duly aut,horlzed
by aII necesEary corporaÈe acÈlon on Ehe parE of Sunbeam, and no oEher
corporate actione or proceedinge on che part of Sunbeam (includlng any
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action on the parE of lÈs Ëtockholderg) are necegEary Èo aubhorlze
thls AgreemenË or Ehe tranEact,ions contemplat,ed hereby. This
AgreemenE hae been duLy execut,ed by a duJ.y authorlzed officer of
Sunbeam and constibutes a valid and bindlng agreement of Sunbeam
enforceable againeÈ it in accordance wiE.h itÉ terms. The Audlt
CommitEee of the Board of DirecBors of Sunbeam (the "Audlt, Commibtee")
has expreeely approved Ehe Uransaceions cont,empLaeed hereby ae
conEemplaÈed by Paragraph 312 ("Paragraph 312r) of the New York Stock
Exchange (t'NygEil) Lieted Company Manual. and has determined Èhat delay
ln eecuring shareholder approval of t,he Urangact,ione contemplated
hereby would serlouely Jeopardize the fínancial vÍabiLity of the
Company. Upon applicaEíon duly made by Sunbeam, Ehe NYSE hae advised
that iÈ hâB accepLed Sunbeamte reLlance on the excepÈion to t,he
ehareholder approval pollcy of Paragraph 312 ae contained thereln 1n
connecEion with the trangactions conEemplated hereby (the
ttExcepEionrr) .

(b) Due Organizallon. Sunbeam is a corporatlon duLy organized,
validly exleting and in good standing under the laws of Che StaEe of
Delaware and haE Èhe reguísite corporaEe power Eo ent,er int,o and
perform thie Àgreemenb and to carry on lte busineee as it is nov¡ being
conducued.

(c) No ConflicÈs. No fí1lng wibh, and no permít,r auÈhorlzation,
consenE or approval of, any government,al or regulatory aut,hority is
necessary for the consunmation by Sunbeam of the t,ranaaccions
conÈemplated hereby, other than as may be required under the Hart-
ScoEt-Rodíno ÀntiErust Ir¡provements Acb with respect to the exerciee
of t,he VlarranÈs. Nelt,her t,he exeëutlon and dellvery of this Agreement,
by sunbeam nor Uhe consummatlon by Sunbean of t,he t,ranÊactions
conÈemplated hereby, nor compLiance by Sunbeam with any of Èhe
provisions hereof, wilL (i) conftict with or result In any breach of
any provislone of the cerElficate of incorporaEion or by-Iawe of
Sur¡beam; (ii) reeulb in a vioLation or breach of, or constituEe ($rit,h
or lrithoub due notice or lapse of tlme or both) a default (or glve
rLse Eo any ríghts of termlnatlon, cancelLablon or acseLerauion) under,
any of the term6, condlblone or provislons of any material cont,ract or
of any material licenee, franchiEe, permiE, conceesion, cerciflcat.e of
authority, order, approval, applicat,ion or regieEration of, from or
wich any government,al auEhority to which Sunbeam ls a party or by
which iÈ or any of iue properuieË or asÊet,õ may be bound; or (í11)
violate any order, writ, injunction, decree, ataEube, rule or
regulatlon appJ.lcable co Sunbeam or any of iLg properÈ1es or a6setE.

(d) Validicy of warranÈs and Underlylng share8. A¿ uhe Cloeing,
the isEuance of the Warrant,s will have been duly authorfzed and, upon
thelr fssuance pursuanb Èo t,he terms of this Agreemenb, t,he warrant,s
wiLl be validLy íseued and w1ll not be eubJecE co any preempElve or
similar rlght other than Ehe ríghts and oblfgat,ions under the warrant,
Agreement. ALL shares of Sunbeam Conmon Stock Eo be issued upon t,he
exerclEe of che warrant,s, when lssued, wlll be duly authorlzed and
validly iseued, fully paid and nonaËEessable and will not be subJecE
to any preempEive or eimllar righÈ,.

(e) CaplÈallzauion. The authotized capítal stock of Sunbeam
consiete of 500,000,000 eharee of Sunbeam Common sbock, and 2'000,000
sharee of preferred stock, par value $.01 per share, of Sunbeam. As
of t,he date hereof, (i) L00,860,129 sharee of Sunbeam common SEock
were iseued and out,eÈanding (excludlng any eharee of Sunbeam Common
Stock issued upon the exerclge of Sunbeam Scock Opt,ions (as defined
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below) slnce Augusb 6, 1999); (ii) 7,199,452 ehares of, Sunbeam Common
SEock were lseuable upon Ehe coneummat.ion of the Coleman Merger
Agreemenb, (íii) 1-3,242,050 ehareE of $unbeam Common Stock were
leeuable in accordance wíEh t,he termÉ of the Zero eoupon Convert,ibLe
Senior Subordinated Debentures due 2018 of bhe Company; and (lv) no
eharee of Sunbeam preferred Etoek were ieeued and Òut,st,andlng. A6 of,
t,he date hereof¡ noE more than 91000,000 Ehares of Sunbearn Cornmon
St,ock were issuabLe upon exercise of vested and unveeted employee and
non-employee sEock opÈlons (the ,sunbeam SE,oek Optionsrr) out,et,anding
under alL Et,ock opEion plans of Sunbeam or grant,ed purÊuant, t,o
employment agreemente (altshough Sunbeam is conteeting the validit,y of
cert,ain of 6uch Sunbeam SEock Optlone). As of t,he dat,e hereof , no
shares of, Sunbeam Common Stock were held aE Ereasury shares. All of
the iF8ued and outgtanding shareE of sunbeam Common SEock are validly
ieeued, fully paid and nonassesÊrable and free of preempÈive rlghts.
Às of t,he daÈe hereof, except aa Eet forth above, t,here are no ehares
of capftal Etock of Sunbeam lssued or out,scanding or, excepc as sec, forth above, any optionE, vJarrants, Éubscripelons, cal1s, righÈe,
converbfble eecuritles or obher agreementÉ or commitments obligat,ing
Sunbeam Eo lssue, t,ransfer, sell, redeem, trepurqhaee or oÈherwiee
acqufre any eharee of 1Èe caplt,al 6tock or eecurities, or the capltal
6tock or Eecurlties of Sunbeam. there are no notes, bonde, debenturesor othêr indebeedness of Sunbeam having the right, Lo vote (or
converEible inEo or exchangeable for securities having Èhe righc t,o
voÈe) on any mat,t,ers upon which sE,ockholdere of, Sunbeam may voEe.

(f) Brokerg. Other than B1ack6Èone FlnanciaL Group, which has
acted as financiaL advisor t,o t,he Special Commiet.ee of the Sunbeam
Board, no brokêr, lnvesc,ment, banker or other perËon íe ent,it,led to any
brokerts, fl.nderre or ot,her slmilar fee or commiseion in connect,ion
wit,h Èhe transactions contemplaEed by ehis Agreement based upon
arrangêments made by or on behalf of Sunbeam or any member of Ehe
Sunbeam Group.

6. Representations and f{arrantiee of Col.eman Parent. Coleman Parenb
hereby repreêenÈs and warranus to Sunbeam as followe ¡

(a) Due Authorizat,ion. This Agreement ha6 been duly aut,horized
by al-I neceesary corporaÈe action on the part. of Coleman Parent, and
no other corporate acËione or proceedlngs on Che part of t,he Coleman
Parent, (lncluding any act.ion on the part of ite etockholders) are
necessary to auEhorl.ze thlÊ Agreement, or the t,ransacEions conEemplated
hereby. This Agreement has been duly executed by a duly authorized
offl-cer of Coleman Paren! and constítuEee a valíd and blnding
agreement of Coleman Parenb enforceable agalnet it in accordance tìrj-th
lts uerms.

(b) Due OrganizaLion. Coleman Parenu 1s a corporat,ion duly
organized, validly existing and in good ebanding under the lavrs of
State of Delaware and has the requlslÈe corporate power Eo enEer int,o
and perform Ehis Agreemenb.

(c) No Conf1ict,s. No filing wJ.th, and no permit, authorlzat,ion,
consent or approval of, any governnenÈal or regulaÈ,ory authority is
necessary for t,he consummatlon by Coleman Parent of the EransacEíons
coneemplaEed hereby, other Ehan aE may be required under the Hart,-
Scot,t-Rodlno Antitrusb fmprovementa Acb wlth respect, to the exerciee
of Ehe Warranus. Neither the execuElon and dellvery of Ehig Àgreement
by Coleman ParenE nor t,he consummatlon by Coleman Parenu of the
transactione conEemplated hereby, nor compllance by Col"eman Parent
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hrlth any of t,he provfslons hereof, v¡ilI (i) conflicE wlLh or resul"! i.n
any breach of any provieione of the cert,ificate of incorporatíon or
by-laws of Coleman Parenti (li) result ín a vlolat,ion or breach of, or
conetit,ut,e (with or wibhoub due notice or lapse of time or both) a
defauLÈ (or give riee Èo any righc of, termination, cancelLation or
acceleraÈion) under, any of the Eefins, condlblone or provlsione of any
maEerial conEract or of any maEerial license, franchise, permib,
conceselon, cerElficate of aubhorl"ty, order, approval, appllcat,ion or
reglEtratlon of, from or wlch any governmental auE,horLty co whlch
Coleman Parent is a part,y or by whlch it, or any of ics properÈ1es or
asseEa may be bound; or (iÍí) vioLat,e any order, wriE, injunct,lon,
decree, atatute, rule or reguS"at,ion appJ.icable t,o Coleman Parent or
any of, lte properÈ1es or assetE.

(d) Àcqulsition of WarranÈe for Investment. Coleman Parent is
acqulring the Warrante (and will acquire any warrant Shares upon
exerclee of Ehe warrancs) for iÈs own account for investment, purposes
on).y and not, wíth a view toward or f,or a sä1e in connection wiE,h, any
dist,ribuElon thereof, or with any present. int.ention of disÈributing or
selllng any of, such ln violatlon of federal or sE.aue eecuritíee 1aws.

(e) Brokers. No broker, inveetment banker or other person ls
entltled t,o any brokerrs, finder'a or oEher similar fee or commlssion
in connectlon wlbh Ehe traneacÈ,ion8 conuemplated by Ehis Àgreement
based upon arrangemencs made by or on behalf of Coleman Parent or any
member of the Coleman Group.

7. CovenanEa.

(a) Withln one day following tl¡e dace hereof, Sunbeam shall
cau6e to be maiLed co alL ghareholders of Sunbeam a leÈt,er informing
t,hem of ghe tranEacclons conEemplat,ed hereby as cont,emplat,ed and
required by Paragraph 312 of Ehe I\TYSE lJist,ed company Manual and
indicating that the AudiÈ committee has ex¡lressly approved the
Excêpt,lon ln light of the AudiE, CornmibEee's determinaÈion Ehat delay
in securing ehareholder approval of the t,ransacElons contemplated
hereby would seriously Jeopardlze the financial viabiLity of che
Company and that the lÍYsE hae accepEed lhe Companyts reliance on Ehe
Excepcion

(b) The anti-dÍLuÈion provielons of the warranE shall be glven
rëtroacuive effect bo the dabe hereof.

8. Specific Performance. The parÈles acknowledge t,hau money damages
are an lnadequate remedy for þreach of thle Agreement. Therefore, t,he
paruie€ agree that. each of Ehen has the rlght, in addÍt,ion t,o (and noc 1n
tieu of) any other right Èhey may have under thie Agreement, or otherwlse,
to epeclflc performance of t,his Agreement in Èhe event, of any breach hereof
by any oeher party.

9. Conditions to the obligaEionE of, both Part'íes. The obligat,lons
of each of Sunbeam and Coleman parent E,o effect the Èransaccions
coneemplated hereby shal"l be condicioned on the non-existence of any ordêr,
decree or lnJunction of a couru of compeuent, JuriedicLion which rest,rains
the coneunmatslon of üÌ¡e transactions conÈemplaced by Ehis Agreemene.

10. Ter¡ninaulon. This Agreement may be Eermlnated at any t,ime prior
uo the Cloeing:

(a) by mutual agreement of Ehe Boards of Directors of Coleman
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Parent and Sunbeam,. or

(b) by Coleman Parent, if tshe Warrante to be iEEued to Coleman
ParenÈ pureuant hereÈo have noÈ been ieeued or will nob be Lesued aE
che Closlng or if there haE been a mat,erlal vlolacion or breach by
Sunbean of any agreement, repregentat,ion or waffanty conEained in this
Agreement, whlch hae rendered the Ëatiefactlon of any condit,ion to the
obllgatione of Coleman Parent, lmposeible and such vlolatlon or breach
has noE been walved by Coleman Parenui or

(c) by Sunbeam lf ghere has been a material violation or breach
by Coleman Parent of any agreement, repreËent,at,íon or warranty
contalned 1n thls Agreement, whlch hae rendered Ehe Êat,16fact,1on of any
condiÈ1on Èo ¿he obligations of Sunbeam imposslble and euch violat,ion
or breach has not been walved by Sunbeam.

In Èhe evenE of terminat,ion and abandonment of t,h1É Agreement by
Coleman ParenÈ or Sunbeam or both of them pursuanu go Ehe cermE of t,hiB
Secbion 10, wrltten notice t,hereof ehall fort,hwit,h be glven to the oEher
part,y and ¿hls AgreemenE, Ehall Uerminate and E,he t,ransactlonÊ contempLated
hereby ehaLl be abandoned, without further acbion by any of t.he parties
hereto.

11. E}(penEe6. AL1 cosbË and e:çensee fncurred fn connecÈion witsh
this AgreemenE and the traneact,ionÊ contsenplaÈed hereby wÍLL be paid by the
parby incurríng such cosbs and expenses.

t2. Tax Matters. Coleman ParenE ehaLl ín good faith provide co
Sunbeam informaEion concerning Che Èax EreatmenE under the Internal Revenue
Code of 1986, as amended (the "Codetr), of t,he t,ranÊacEions conÈemplat,ed
hereby. Sunbeam shaLl report euch transactione for all Èax purposes
consieËenc wich 6uch inf,ormaulon and take no poelt,ion wiEh any Eaxing
autshoriby inconeisbent gherewiEh, Coleman Pareng and Sunbearn ehall reporg
the Holdings Merger as a reorganizabion within the meaning of Code section
368 (a) for all tax purposes.

13. Besb Effort,É. Each of the parbieÊ hereto agrees Co u€e it,s beEb,
eff,orts Èo Uake, or cause Eo be taken, all action, and to do, or cause Cc)
be done, all bhings necessary, proper or advisable under appllcable lawe
and regulatlons Ëo conEummate and make effect,lve t,he UranÉacblon6
conEemplated by t,hls Agreement. In case aÈ any time af,ter Èhe Cloeing any
furÈher action 1s neceseary or deslrable Èo carry out tshe pur1loses of this
AgreemenE, the proper officers and directors of each corporat,ion whích fe a
party Eo Ehis AgreemenE shaLl take all euch neceeEary act,ion.

14, ParEiee in InEerest¡ Assignment,e. this Agreement is bfnding upon
and 1s eolely for tshe benefit. of the parties herebo, t,he sunbeam Group and
the Coleman Group and their recpect,ive EucceeEors and legal
repreeentat,ives .

15. Entire Agreement. Th16 Agreement and the agreemenE6 t.o be
enbered inbo and dellvered pureuant herebo conEtÍlutes t,he entlre agreenenb
beEween Sunbeam and Coleman Parenb wlbh respect Eo the eubject matber
hereof, and it le expreesl.y underet,ood and agreed EhaE tlrle AgreemenE may
not be altered, amended, modifíed, or oÈherwlse changed in any respect or
particular whaEsoever, excepE by a writíng duly execuÈed by authorized
xepresentaÈives of both Sunbeam and coleman ParenÈ,. No party to this
Agreement, has relied upon any representatlon or warrant,y, writt'en or ora1,
except as expreE6Ly included herein.
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16. Àmendments. Thls Agreemeng may not be modlfied, amended, alEered
or supplemented except, upon Ehe executlon and dellvery of a written
agreement executed by the parties hereto.

L7. Notlces. All not,lces, requêsts, clalme, demands and ot,her
communLcatlons hereunder shall be 1n wrftlng and shalL be given (and EhalL
be deemed to have been duly given upon receipÈ) by delívery in pereon, by
telecopy or ot,her sb,andard form of teleconmunlcatlon, or by regiÊtered or
certified malf, poetage prepald, return receipE requested, addressed as
follows r

If, to Coleman Parent:

Coleman (Parent,) Holdlngs Inc.
c/o MacÀndfews & Forbee HoLdings Inc
35 East 62nd Street
New York, New York L0021
AtÈentlon: Barry F. Schwartz, Esg.
Faceimile ¿ (2L2) 572-5056

wlch a copy Eo:

I{achEell, Llpton, Rosen & Katz
51 weÉt, 52nd Street
New York, New York 10019
ÀtE,enbion: Adam O. Emmerich, Esq.
FaceimiLe. l2I2) 403-2000

If to Sunbeam:

Sunbeam Corporatlon
1615 sout,h Congress Avenue, Suit,e 200
Delray Beach, Florida 33445
AEÈent,lon: Corporabe Secretary
Facsimile: (561) 243-2t9t

wlth copies tor

Skadden, Arps, Slate, Meagher & FIom LLP
919 Thlrd Avenue
New York, New York 10022
AtÈenEion: Blaine V. Fogg, EEq.
FaceimiLe: (212) 735-3597

and

WeiI, Gotehal & MangeÊ LLP
767 Flfth Avenue
New York, New York X0152
AttenÈion: Stepben E. ,Jacobs, EsQ
Facslmlle: QL2) 310-800?

or Lo such ot,her addrees a6 any pärty may have furrrished to the other
parties in writing ln accordance herewiEh.

18. Governing Lawi Forì.rm

(a) ThlB Agreement 6ha11 be governed by and construed in
accordance with t,he lawe of the SÈate of Delaware wlt'hout regard to
ite conflicE of law ru1es.
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(b) The partíoe hereto irrevocably and unconditionally consent
t,o ÊubmLL Èo the exclusive JurisdicÈion of the courts of the SEate of
Delaware and/or of the Unfted States of America located in the St.ate
of Delaware for any acÈione, eult,e or proceedinge out of or relating
to this Agreement, and t,he transactfons conÈemplat,ed hereby.

19. CounEerparts. Thls Agreement may be executed in t,wo or more
counuerparÈe, each of whlch Eha1l be deemed Eo be an orlglnal but alI of
whÍch bogetsher ebalL consclcute buE one agreemenE.

20, Eff,ecb of Headlnge. The descrlptlve headinge contained herein
are for convenfence only and shall noE affect ln any way t,he meanJ.ng or
Lngerpret,atlon of this AgreemenE.

21. fnuerpreEaglon. When a reference 1e made In this Agreemenc to an
Article or gectlon, euch ref,erence ehalL be to an ArticLe or sect,ion of
thls Agreement unlees ôÈherwlse lndicated. lfhenever the words rrincluderr,
illncludeeil or "includi.ngn are ueed Ln Ehls Agreement, they shall be deemed
Lo be foltowed by che words I'wlthoug llmiEatlon". The worde rthereof rr,
rrherein" and I'hereunderrr and words of, eÍmilar import when ueed ln t,his
Àgreement shal1 refer tso thls Agreements as a whole and noÈ t,o any
parbicular provieion of thte Agreement. The defínit.ions congained in thie
Agrêements are applicable to Ehe 6ingular as weII ae che p1ura1 forms of
euch terms and tso the maeculíne as weLl as Eo t,he femlnine and neuuer
genders of such Èerm. References ¿o a perEon are also to its permltted
succegsore and assigns and, ín bhe case of an individual, to hle heirs and
esbabe, as applicable.

Ill WITNESS WHEREOF, the partieË have caueed this Agreement, to be duly
executed on the day and year fírsE above wriÈEen,

COT.EMAN (PARENT) HOI,DINGS INC.

By¡ /s/ Barry F. schwartz

Name: Barry F. Schwartz
TlüLe: Executive Vice President

and General Couneel

ST]NBEAM CORPORATTON

By: ,/s/ Howard Krietol

Name: Howard Krisuol
Title: Chairman of the SpeciaL

Committee

EXHIBIT A

SUNBEÀM CORPORATION
WARRÀNT FOR THE PURCHASE OF SHÀRES OF

COMMON STOCK OF ST'NBEN'I CORPORÀTION
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ISSUE DÀTE: AUGUST_, 1998

WARRÀNî NO. W-l 23 ,000,000 WARR.ANT SH.ARES

THIS WARR,NiIjI AND THE SHARES OF COMMON STOCK PURCHASEABIJE
HEREUNDER HÀVE NOT BEEN REGISÎERED TJNDER THE SECURITIES ACf OF
1933, AS AMENDED, OR UNDER TttE SECITRITIES LAWS OF ÀNy STÀTE OR
OTI{ER JURISDICTION A¡ID MAY NOT BE SOI,D OR OTHERWTSE TRÀNSFERRED
OR DX9POSED OF ITNLESS REGISTERED OR QUAÍ.IFIEÐ UNDER SAID ACT AND
ÀPPI¿ICABIJE STATE SECI]RITTES LÀWS OR UNLESS SUCH REGISTRÀTrON,
QUAIJIFICATION OR OTHER SUCH ACTIôNS .ARE NOT REQUIRED UNDER AI{Y
SUCH LÀWS.

FOR VALUE RECEMD, SUNBEÀM CORPORATION¿ a DeLaware corpôration (Che
trCompanyt), hereby cert,ifiee Èhat Coleman (Parent) Holdinge Inc., its
EucceEEor or permiEbed asÊigns (che trHoLder'r), i6 entlt,led, subjecu Eo the
provlslonË of thie Warrant,, co purchase from the Company, aE Ehe tlmee
Bpecified herein, a number of ¿he fully paid and non-asse6sable shares of
Common SLock of the Company, par value $.Ot per share (the ncommon Stockt'),
egual Èo the warranu Share Amount, (as herelnafEer defined) aL a purchaee
price per Éhare equal to the Exerclse Price (as hereinafter defined).

SECTION 1. DEFINITIONS. (a) The following Eerms, ae used herein,
have E,he following meanings:

ilAFF'ILIÀTEÍ ehall have Ehe meaning given Eo 6uch t.erm in Rule L2b-2
promulgat,ed under t,he Securít,ies and Exchange Act of, L934, as amended.

IBUSINESS DAYn means any day excepE a gauurday, Sunday or oEher day on
whlch commerclaL banke 1n The Cicy of Nev¡ York are authorized by law Èo
close.

TCERTIFICATE OF INCORPORÀTIONi mean8 the Restated CerEificabe of
fncor?oration of Ehe Company.

TCLOSTNG PRICEft on any day means (1) lf che ahares of Common Suock
then are listed and t,raded on Èhe Nevt York Scock Exchange, Inc. ("NYSEtr),
t,he CloElng Price on such day ae reported on Ehe NÍSE Composite
lranÉacglonB Tapei (2') lf shares of Common Suock then are not, llsted and
traded on Ehe NysE, the cLosing Prlce on such day ae reporÈed by the
prlncipal national securibies exchangê on which the shareE of Common Sbock
are llsÈed and traded,' (3) lf the ehares of common stock then are not,
lisEed and traded on any such eecuriEiee exëhange, the lasÈ reported eale
príce on euch day on Èhe NationaL Market, of The Nat,ional AeeociaEion of
Securit,iee Dealers, Inc. Automated Quotation System ("NÀSDAQt') i or (4) lf
the shareÊ of common sgock Ehen are not Eraded on t,he NASDAQ National
MarkeE, Èhe average of tT¡e hÍghest reporced bid and Èhe lowegE reporEed
asked prlce on such day ae reported by NÀSDAQ.

|'COMMON SHARE EQItMr,ENTrtmeanE, wiEh respect Eo any Fecurlt,y of the
Conpany and aÉ óf a gÍven date, a number which ie, (i) in the case of a
share of Common SÈock, one, (ii) ín the case of all or a portion of any
rlght, warranL or other eecuricy whích may be exercised for a share or
EhareÊ of Common SEock, the number of, Éhares of Corunon Stock recelvabl.e
upon exerciee of such EecuriEy (or such portfon of Euch security), and
(til) in Ehe case of any securiby converblble or exchangeable into a ehare
or shares of Common Stock, t,he nuÍibêr of Ehareg of Common stock that would
be received íf such securíEy were converted or exchanged on such daee.

trCOMMON SloCKtr ehall have the meanl.ng set forth ln the flret paragraph
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hereof.
ilCOMPAlifYr ehall have che meanlng seu forth in Èhe flrst paragraph

hereof.

"COÌÍVERTIBLE SECURITIES" ehaLl have the meanlng set forth in Section
7(d).

ÍDETERI'IINATION DATE" shall have t,he meaning Eet, forth in Sectlon 7 (f ) .

ilEXERCISE PRICE" means a price per Warrant, Share equaL t,o $?.00

TEXPIRÀTION DAÌEtr mean6 5:00 p.m. New York Ciby time on August _,
2003 [the flfth anniversary of the date of this Warrant] .

t'FAfR MARKET VALttEn as at any date of det,erminatsion meane, a6 Eo
shares of the Common Stock, lf the Common Stock is publicly t,raded at 6uch
Elme, Èhe average of the daiLy Closlng Prices of a share of Common St,ock
for Ehe t,en (10) conEecutlve tradlng days endlng on the mogt recenb tradlng
day prior to Èhe date of debermination. If the ehareE of Common Stock are
not publlcly traded aÈ such time, and aË uo all things other than the
Common SEock, Faír MarkeÈ value sha1l be deEermined in good faltsh by an
independent naÈlonally recognized inveetment banking firm selected by the
Company and acceptable to a majority of ehe Holders and which shalL have no
oEher subEtanbiaL relationshÍp wíth Èhe Company.

I'HOLDERil sbaLl have Che meaning EeE forch in the f,iret paragraph
hereof.

',oPTIONSfl Eha11 have Ehe meaning seu forch ln Secbion 7 (d)

TPERSON" means an lndividual, parÈnerehip, coryoraulon, límíEed
llability company, lrust, joint stock company, aseociation, joint vent,ure,
or any otsher enElty or organization, lncludíng a government or politicaL
subdlvleion or an agency or insbrumenÈaLity thereof.

ilSECURITIES ACTil means E,he Securitles Act of 1933, as amended

|ISUBSIDIARY" means, wiEh respect, to any Person, âoy cor¡roraEion or
other entity of which a majoriÈy of the capitaL stock or oEher ownership
ineerest,E havlng ordlnary voEing poï¡er Èo elecL a naJoriEy of t,he board of
direcÈors or oEher perÊons performing similar functione are at the Eime
directly or indírectly owned by euch Person.

TWARRjN{IT SHARE AMOUNT" means 23r000,000 (Twenty Three Million) sharee
of Common Stock ae such number may be adjusced pursuant to sect.ions 7 and
8.

i'WARRANT SIIARES" means t,he eharee of Commôn stock deliverable upon
exerclse of chis warranE, as adjusEed from tlme Eo t,ime.

SECTION 2. EXERCISE OF wÀRRAbtT. (a) The Holder ie eneitl-ed to
exerciae thls Warrang j.n whole or in parc aE any t,1me, or from tlme Eo
Èlme, until" the Expiratlon Dat,e or, if euch day íE not a Buginees Day, then
on the nêxt succeedlng day bhat, ehall be a Business Day. To exerclse t,his
WarranEf Èhe Holder ehall deLiver go t,he company this WarranE, lncludlng
the warrant ExerciEe SubscripEíon Form forning a part hereof duly execut,ed
by che Holder, cogether with paymeng of the applicable Exercise Price.
Upon euch delivery and payment, the Ho1der shall be deemed Eo be the holder
of record of the number of WarranE Shares equal Eo Ehe Warrant Share Amount
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(or, ln t,he case of a parÈ1al exercise of thle Warrant,, a rat,able number of
euch shares), noEwÍEhsEandlng EhaC the stock Eranefer books of bhe Company
ehall then be cloeed or Èhat cert,ifícaÈee represent,ing euch ehares shaLL
not then be actsually delÍvered to the llolder.

(b) AL Èhe option of t,he Holder, the Exerciee price may be paid in
cash (lncludlng by wlre t,ranefer of immedlately avallable funds) or by
cert,if,led or official bank check or bank caehier'e cheek payable Co the
order of the Company or by any combinaElon of euch caEh or check. At, the
opt,ion of Èhe llo1der, the Exerclse Price may ín Lhe alternaÈÍve be paid in
whole or ln parE by reducing the number of gha¡ee of Common Stock íssuable
t,o t,he Holder by a number of ehares of Common SEock that have a Fair Markeu
Value equal to the Exercise Price which otherwlse r+ould have been paid (so
t,hat the neb number of sharee of Common SEock leeued in respect, of euch
exercise shalL equal the number of eharEe of Common Stock Èhat would have
been iEeuable had ehe Exerclse Price been pald engÍrely in cash, lees a
number of, shares of Common St,ock wlt,h a Fair Market Value equal to t,he
porEion of the Exercise Price paid in kind) ¡ provided Ehat this opt,ion
shaLl be avallable only w1t,h respecu to t,he exerclse of t.hls Warrant wlth
reapecE to noc more Ehan one-half of Ehe Cobal number of Warrant, Sharee.
The Company shaLl pay any and all documentaryr or eimilar issue or transfer
t,axes payable in respecb of t,he iesue or deLivery of the Warrant Shares.
The Company shalL noc, however, be required to pay any transfer Eax which
may be payable in respecE of any tranefer involved in the iesue or delivery
of Warrants ôr Warrant, Sharee (or other eecurlt,ieE or assete) in a name
ogher than ChaE in whlch Ehe vlarraneÊ Êo exerclsed were reglst.ered, and no
such lssue or delfvery sha1l be made uniees and untll Ehe þerson requeet,lng
such issue has paid to the Conpany t,he amounE of such t,rangfer t,ax or has
estsablished, to the eatisfaction of the Company, thaE such Uranafer tax has
been paid.

(c) If the HoLder exercieee t,hie WarranE ín parE, t,his Warrant shall
be eurrendered by the Holder to the Company and a nerv warrant, of the same
t,enor and for Ehe unexercieed number of WarranÈ Sharee shall be executed by
Èhe Company. The Company shall regiBger the new WarranÈ in uhe narne of the
Holder or in euch name or namec of iEe tranaferee pursuanÈ to Secelon 6 ag
may be dÍrecÈed ln wricíng by the Holder and deliver the new Warrant, E,o t,he
Person or PerËons enE,Ítled to recelve the same.

(d) Upon surrender of this lfarranE in conformity with t,he foregoLng
provlslons, Ehe Company ehaIl, subject Co Che e>çfration of any appllcable
wait,ing period under Ehe Hart,-ScoEE-Rodíno Ant,iuruEt Improvements Act,
transfer bo the Holder of thls WarranE approprlat,e evidence of ownership of
t,he eharee of Common StocÈ or other eecuríuiãs or property (incLuding any
money) to whlch bhe Holder is ent,iEled, registered or otherwise placed in,
or payable Èo Ehe order of, the name or names of the Holder or such
transferee a6 may be directed in wrltfng by the Holder, and shalL deliver
such evLdence of ownerehíp and any ot,her eecurltles or property (including
any money) to tshe Person or Persons enbitled Eo receive the eame, cogether
lriEh an amounE in cash 1n lieu of any fract,ion of a Ehare as provided in
Section 5, subjects to any required wlthholding.

SECTION 3. RESTRICTIVE LEGEND. Each cert,lficate represent,Íng shares
of Common Stock issued pursuant to this Warrant, unleas aE the time of,
exercise such sharecr are reglstered under the Securit,ies Act,, shalL bear a
legend subst,ant.ially ín the f,orm of È,he Legend set forEh on Ehe firet, page
of, this Warrant.

SECTION 4. RESERVÀTION oF SHARES. The Company hereby agrees thaE, at
all- t,lmes chere shal1 be reserved f,or iseuance and dellvery upon exercise
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of thls t{¡arrant such nurnber of ltg authorlzed buE unlssued EhareÊ of Comnon
St,ock or other securit,leE of the Company from tíme co t,lme íssuable upon
exerclee of È,hiE warranc as wí1I be euffícient, co permiE the exerclse in
full of this t{arrant. The Company hereby represents and agrees thab all
such Ehares shall be duly auEhorlzed and, when issued upon euch exercise,
Ehall be validly issued, fulLy paid and non-aeseesab!.e, free and clear of
all Liens, eecurÍty Lnt,erests, cbargee and ot,her encumbrancee or
restrl.ctiona on sale and free and clear of all preempÈive or sÍmilar
right,e, excep¿ to the exuenc lmposed by or as a reeult of hhe st,at,us, ac!
or omission of, the Holder.

SECTION 5. FR.ACTIoNAI, SHÀRES. No fracEional ehares or scrfp
repreeenEing fractlonal shares shaLL be issued upon the exerciee of this
warranE and in Lieu of delivery of any suëh fractional share upon any
exerciee hereof, the Company sha1l pay Eo the Holder an amount 1n cash
equal Eo such fractlon mulEiplled by the FaLr Markec value thereof;
provlded, however, that, 1n t.he event thac t,he Company co¡nbines or
reclaeeifies tshe outeEandlng sharee of lbe Common SEock into a emaller
number of ehares, iE shall be required to iesue fractlonal ehares t,o the
Holder if Che Holder exerclses all or any parE of lts !{arrants, unless t,he
Holder has consent.ed in wrieíng Eo such reduction and provlded the Company
with a wricten walver of ibs right to receive fracEional shares in
åccordance r4ribh this secbion 5.

SECTION 6. TRANSFER, EXCIIANGE OR ASSIGNMENT OF WARRANI. (a) Each
taker and holder of this warrant by taklng or holding the same, congents
and agrees that, the registered holder hereof may be t,reat,ed by the company
and all other perÊons dealing wich this WarranE as the absoluEe oerner
hereof for any purpose and as the person enEit,led Eo exerclse t,he right,s
represented hereby.

(b) Subject Lo Ehe requiremenEe of Êtaue and federaL securi0leÉ laws,
the Holder of Ehis Warranc eha1l be entitled, wlthout obEaining t,he consent
of tshe Company bo assign and transfer Ehis warrant,, aÈ any Ë,ime in whole or
from tlme co Èime in part, Eo any Person or Persons. SubJect Eo Ehe
preceding sencence, upon surrender of t,hiB warranE tso the Company, Eogebher
wit,h the atÈached Warrant Assignment Form du).y execuÈed, t,he Company shaL1,
without, charge, execube and deliver a new Warrant in the name of the
assignee or aesfgnees naned in euch fnsÈrumenE of asslgnmenE and, if the
Holder'E entíre inEerest ls noE being aeslgned, ln Uhe name of Ehe Holder
and t,hie warrant ehall prompEly be canceled.

(c) Upon recelpu by the company of evidence satisfact,ory bo ít (in
the exercise of iEs reasonable diecret,ion) of t,he Lo66, Eheft, deËuruction
or mutilat.ion of Ehie Warranc¿ and (in the case of lose, t,heft or
desÈ,rucE,lon) of lndemnificaElon or securlty reasonably required by uhe
Company, and upon surrender and cancellatlon of this warrant, if muuilated,
t,he Company ehall execuEe and deLiver a new Warrant, of like tenor and date.

(d) The Company shalt pay all expensea, taxes (other than transfer
t,axes) and other chargee payable in connecEion wit,h the preparatiÒn'
igsuance and delivery of warrants hereunder.

SECrION 7. ANTI-DILUrION PROVISfONS. 9o long aa any Warrants are
outaEanding, Ehe lfarrant Share AmounE shall be subject' to change or
adjuetmenc as foLlows:

(a) Common sgock Dlvidende, Subdivieions, Comblnat,ions. rn case the
Company ehall (i) pay or make a divldend or other distrlbut,lon Lo all
holders of lEs Cornmon Stock ín shares of Common Stock, (ii) subdÍvlde or
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BpliE the out,suanding sharee of 1t,6 Common st,ock into a larger nunber of
Êhareg, or (til) combine Ehe ouEÊtandlng eharee of j.ts Common SÈock into a
emaller number of, sharee (whíqh ehall not, in any event be done wit,hout the
expreee written approval of HoLders of a maJorícy of the out,standing
Iilarrant,s) r then ln each such cage the f{larranÈ Share Àmount, eha11 be
adJueued to equal ghe nudber of such Eharee to whlch t,he holder of thls
$larrant would have been ent,itled upon the occurrencê of euch evenE had t,his
WarranL been exercised immedlately prlor Èo the happening of, such evenu or,
in uhe case of a et,ock dlvidend or other díetributlon, prlor Eo Ehe record
date for determinaÈ1on of ehareholderE enEitled there¿o. iln adjustment,
made pursuanE bo thfe Sect,ion 7 (a) ehall become ef,feccive immedlately afEer
t,he eff,ect.ive daEe of euch event retroactlve È,o the record dabe, if any,
for such event.

(b) Reorganization or Reclaseification. fn caÊe of any capiEal
reorganízaÈion or any reclassificaulon of the capiÈal ÊEock of t,he Company
(whebher pursuang co a merger or consoLldatlon or oEherwise), or ln the
evene of any sinilar Èransact,ion, this warranE EhaLl ÈhereafÈer be
exerclsable for the number of sharee of st.ock or other eecuritieE or
property recelvable upon euch capital reorganlzaElon or reclassiflcat,ion of
capital etock or ouher gransact,lon, as Ehe case may be, by a holder of the
number of eharee of Common SEock inEo whlch Ehis WarranE wae exercisable
immedíately prlor to such caplbal reorganization or reclassification of
capfCal stock¡ and, in any case, appropriate adJust,menb (as deEermined in
good faiEh by che Board of Dlrectore of Ehe Company) Ehall þe made for the
appllcatíon of, tbe provieÍons herein set, forth with reepect Eo the right,s
and interests Èhereafter of the Holder of this Warrant to Èhe end that, t,he
provieLons seÈ. fort,h herein shaLl thereafter be applicable, as nearly ae
reaeonably practicable, in relat,lon to any shares of sEock or oEher
securitiee or property thereaf,Èer deliverable upon the exercitre of thie
Warrant,. An adjustment. made pursuant to Ehíe Sectlon 7(b) shall become
effecE,ive immediately aft,er che effective date of such eveng ret.roactive to
Èhe record date, if any, for euch eveng,

(c) Diet,ribucions of Aesels or Securities Other Èhan Common St,ock.
fn case tshe Company eha11, by dividend or oEherwlse, distrÍbute to all
holdere of iEs conmon sEock shares of any claes of iEe capital scock (other
than Common Sbock), or other debt or equÍÈy securities or evidencee of
indebE,edness of Èhe Companyr or options, righEs or warrants Eo purchase any
of sush securlties, cash or oEher asset€r, then in each Euch case Ehe
Warrant, Share Amount ehall be adjusted by multiplyfng Èhe warranE Share
AmounE immedLately prior t,o t,he date of euch divldend or dÍstribut,íon by a
fractJ.on, of whlch the numerator shall be bhe FaLr Market Va1ue per share
of Common seock at t,he record daue for determinlng ehareholders ent,Itled to
such dívidend or distribuEion, and of, which t,he denominator ehall be euch
Falr Market VaLue per share less Èhe Falr Market, vaLue of ¿he portion of
t,he eecurLules, cash, ouher aEEeÈE or evidenceE of indebtedness eo
dist,ributed applicabLe Eo one share of Common Stock. An adJuetmenc made
pursuant to t.his sectsion 7 (c) shall become effective imnediaEely aft,er the
effecÈ,ive dat,e of such evenE retroact,lve to the record daEe, if any, for
such evenb.

(d) Belor¿ MarkeÈ lssuances of Com¡non SE,ock and Convertible
Securl.uies. In case Èhe Company ehall iesue Common SEock (or optlons,
righEô or v¡arranEs co purchase ehareË of Common sEock (collectively,
rroptionsr') or oEher securitíes convettible int,o or exchangeable or
exerclsable for ehares of Common Stock (such other securit,lee,
collecEively, "ConverUible SecuriËiee")) at a price per share (or havfng an
effect.ive exerciee, exchange or converglon price per share Èoge¿her wíth
the purchasè price t,hereof) less chan the Fair MarkeE VaLue per share of
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Common Scock on Ehe date euch Common SEock (or optíong or ConverEíble
SecuriÈies), is gold or leeued (provlded t,hat no sale of securitiee
purauant to an underwriEEen public offering ehall be deemed to be for less
than Fair Markeb Value), Ehen In each such case the WarranE Share Anount
shalt thereafter be adJustsed by multlplying Ehe Warrant, Share Amount,
immediately prior Eo the dat.e of fseuance of euch Common sEock (or opt,ione
or ConverÈible Securities) by a f,raction, the numerator of which shaLl be
(x) Ehe eum of (i) the number of Common Share Equlvalents represented by
all securiÈles out,etanding immediately prior Eo euch issuance and (li) the
number of addit,ional Common Share Equival-enÈs represenced by all" securiEies
so iesued muLtiplied by (y) Ehe Fair Markets Value of a share of Common
Stock immediately prior Eo Ehe date of Euch leeuance, and Ehe denomlnacor
of which shall be (x) the product, ot (A) the Falr Markeg Value of a ehare
of Common Scock lmmediabely prlor Eo ghe daEe of such iFeuance and (B) the
number of Common Share Equivalents represenced by alL eecuritÍeg
oub6E,andlng immediately prlor uo such íssuance plue (y) the aggregate
conslderablon recelved by bhe company for t,he t,otal number of eecuríEies so
lesued plus, (z) in the case of optione or convertíble Securities, the
addiE,ionat coneideraEion regufred t.o be recelved by Ehe Company upon the
exercise, exchange or conversion of such Becurlciee¡ provlded Ehat. no
adjuÈÈment ehall be requJ.red in reepecE of lseuancee of Common Scock (or
opuionB tso purchase Common Stock) pursuant Eo 6t,ock opuion or other
employee benefit, plans in effect on the dage hereof, or approved by Èhe
Board of DlrecEors of the Company afger the date hereof. Notwlt,hstanding
anyuhing herein co the concrary, (1) no further adjusEment to the warrant
Share Amounc ghall be made upon t,he Íesuance ot eale of Common Suock
pursuant to (x) the exercise of any Opt,lone or (y) the converslon or
exchange of any Convertible SecuríEiee, Lf ln each case t.he adjueEment ín
the Warranu share ÀmounE i{aÊ made ae requlred hereby upon the lgeuance or
eale of such Optlons or ConverÈibLe Securltsies or no adjueEmenÈ was
requíred hereby at the Èime Euch option or convertLble Security was issued,
and (2) no adjustment to bhe 9ùarrant ghare Amount shall be made upon the
igsuance or sale of Common sÈ,oek upon che exercise of any Optlons existlng
on the origlnal leeue daÈe hereof, wlEhout regard t.o t,he exerciEe price
thereof. NotwithsEandfng the foregoing, no adjustment to Ehe !{arrant Share
Anount, ehall be made purauanE to Ehie paragraph upon the issuance or saLe
of, Common SEock, Opuioqe, or ConverÈible SecurÍtiee in a bona fide armte-
Length transaction to any Person or grouP t,haÈ, at Èhe Ëime of such
issuance or gale, ie not an Af,flLiate of the Company (includlng any
poseible lesuance of Common sEock, Opt.ions, or Converuible SecurlEies t,o
bhe publlc etockholders of The Coleman companyr Inc. ("Coleman") in
connecÈlon wlt.h the acquisition of thelr shares of Coleman common sEock
purguanÈ to t,he AgreemenÈ and PLan of Merger, daged as of, February 21 ' L998
(the "Coleman Merger Agreemenct'), bY and among Sunbeam, Camper Àcquieit'lon
corp., a Delaware corporaEion and a wholly owned eubeidiary of Sunbeam, and
Co1eman, or otherwlge) . An adjusEmenE made purauanc to Ehie Section 7 (d)
ehall become effective lmmedlaÈely afEer such Common SEock, Options or
ConvertibLe Securiciee are eold.

(e) Bel.ow Market Dlsgributions or laeuances of Preferred Stock or
other Securltles. In caee t,he conpany Ehall iEEue non-convertlble and non-
exchangeable preferred etock (or oEher debts or equiÈy securit,ieE or
evidences of índebbedness of the Company (other chan Cqmmon Stock or
Optlone or ConverEible Securities) or optlons, rJ.ghEs or warrants to
purchaee any of euch sequriules) ac a prfce per ehare (or other similar
unl¿) lese than the Falr MarkeE VaLue per share (or ocher similar unit,) of
such preferred stock (or ot,her security) on Ehe daEe euch preferred Ëcock
(or other securlty) ls sold (provided Ehat no eale of preferred EEock or
other eecurlt,y pursuant to an underwritten public of,f,ering shall be deemed
t,o be for less than itE fair markeÈ value), then in each euch case the

16dv-001654



Warrant, Share Amounb sha1l Ehereaft,er be adjusEed by mult,fplying the
Vlarrant Share Amount immediaEeLy prlor t.o t,he date of lesuance of such
preferred sbock (or other securit,y) by a fract,ion, ghe numerat,or of which
shall be the product of (i) the number of Common Share Equlvalent,s
represent,ed by all eecuriEies ouEstandíng lmmediately prior to such
iesuance and (iÍ) the Fair Market, Value of a share of Common Stock
lmmediaEely prior t,o t,he date of euch issuance, and the denomi$.at,or of
which eha1l be (x) the producÈ of (A) Èhe number of Common Share
Equlvalents represented by all securlgies outst.anding immediat,ely prlor t.o
Euch leeuance and (B) E,he Fair Market, Value of a share of t,he Common Stock
lrnmediaÈely prior to the dat,e of such ieEuance minus (y) t,he difference
between (1) the aggregaEe Fair MarkeÈ Value of such preferred stock (or
oEher securicy) and (2) the aggregat,e consLderauLon received by the Company
for such preferred Etock (or oEher Eecurlty). NoÈwlthet,andlng the
foregoing, no adjuetment bo the Warrant Share Amount, shall be rnade purauant
to this paragraph upon the issuance or eale of preferred sLock (or other
securitiee of the Company oEher than common Stock or Opt,ions or Convertible
Securitles) ln a bona fide arm'E-lengch t,ransact,lon Uo any Person or group
that, at, the t,ime of euch ieeuance or sale, fe noÈ an Affíliat,e of the
Company (lncluding any poesible leeuance of preferred et,ock (or other
eecurit,ies of bhe Company oEher than conmon Stock or OpÈlons or Conve¡t.ibLe
Securitlee) to uhe public sbockholders of Coleman in conneccion s¡fth the
acquleftion of t,helr shares of Coleman conmor¡ Etock pursuant, Eo the Coleman
Merger Agreemen!, or obherwiee). An adJustment made pursuant to thle
Sectlon 7 (e) shall become effectíve lmmedlat,ely afÈer such preferred st,ock
(or other eecurity) is eold.

(f) Àbove MarkeL Repurchases of Common Stock. If, aÈ any t,ime or from
Cime to t,íme the Company or any Subsidlary Ehereof shall repurchaee, by
eelf-Eender offer or oEherwise, any ehares of Common Stock of t,he Company
(or any OpLions or eonvert,ible Securitiee) at, a purchase price in excess of
the Falr MarkeE Val-ue thereof, on Ehe Business Day ímmedlately príor Èo the
earliest, of (i) thê dat,e of such repurchase, (ti) t,he õommencemenE of an
offer t,o repurchase, or (lii) the public announcement of eit,her (such dat,e
being referred to as the I'DeterminaElon Daterr), the Warrant, Share Amount
ehaLl. be det,ermlned by mulElplylng the Warrant Share Amount immediat,ely
prlor Eo euch Det,ermlnat,ion Dage by a fraculon, Ehe numerator of whlch
shall be t,he product of (1) the number of Common Share Equivalents
represented by all securitsies outsEandlng immedlately prior Eo such
DeÈermlnaElon Dat,e minue the number of Common Share EquivaLent.s represented
by lhe securlties repurchased or go be purchaeed by Uhe Company or any
Subsldiary thereof ín euch repurchase and (2) t,he Fair Market Value of a
share of Common Sbock lmmediaËely prlor to euch Det,ermlnation Date, and the
denoninator of which shall ¡e (x) the producu of (A) ghe number of Common
Share Equivalenta represented by all eecuriEies outstanding immediately
prlor t,o bhe Det,erml.nat.ion Dat,e and (B) the Fair Market Value of a share of
Comnron SEock lmmediatsely prlor Eo euch DetermlnatLon DaEe ml-nue (y) Ehe eurn
of (1) the aggregate considerauion paid by Èhe Company in connection $rlth
euch repurchase and (2) ln Ehe case of OptlônE or convertible SecurÍtles,
the addit,LonaL conslderaEion required to be received by the Company upon
Ehe exerciee, exchange or converelon of such securLcieg. Notwithsbanding
the foregoíng, no adjustmenÈ to the Warrant ghare AnounE shall be made
pursuant to thls paragraph upon the repurchase, by eelf-t,ender offer or
otherwLse, of Common Stock (or any OpElons or Convertlble Securlty) ln a
bona fide arm'Ê-length Eran6actlon from any PerEon or group t,hat,, at, t,he
t,ime of euch repurchase, 1s not an Affillat,e of the Company.

(S) Above Market Repurchases of Preferred Stock or Other Securitiee.
If at, any time or from Eime Eo ÈLme t,he company or any Subsidiary t,hereof
shall repurchase, by self-Eender offer or oEhererise, any eharee of, non-
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convertible and non-exchangeabLe preferred Ftock (or other debt or eguity
FecuriÈ1es or evidences of indebEedneÊs of the Company (othet than Common
Stock or OpEions or Convertible Securit,ies) or options, right,e or warrant,e
to purchase any of such securltíes), aÈ a purchase prlce in exeess of the
Fair Market, Value Uhereof, on Che Busínees Day lmmediacel"y prior to Lhe
Determlnation DaEe, the warrant Share Àmount shall be decermined by
mulEiplying Ehe Warrant Share Amounc lmmedlately prior t,o the Det,ermlnaÈíon
Date by a fraction, the numeraÈor of which shaLL be bhe product. of (i) tt¡e
number of Common Share Equlvalente repreÊenced by alL eecurit,Íes
ouÈeEandíng immedlately prior to such Deternination DaE,e and (1i) the Falr
Markeb Value of a share of Common St,ock immediately prior to euch
Det,ermination Däte, and Ehe denominator of whlch shall be (x) t.he product,
of (A) the number of common Share Equlvalents represented by all securities
outstanding ímmediateLy prior to euch Determinatíon Date and (B) che Fair
MarkeÈ Value of a share of Common SLock immedlat,el-y prior t,o euch
DeEerminaEibn Dace minus (y) tt¡e dlfference between (1) the aggregate
coneiderauion pald by t,he Company in connect,ion with such repurchase and
(2) the aggregate Fair Market, Value of, euch preferred Etock (or ocher
securlty). NoEwitshstanding tshe foregoing, no adJuet,ment, to the Warrant
Share Amounu ehall be made pursuant Eo Ehis paragraph upon t,he repurchase,
by eelf-tender off,er or otherwiee, of non-converÈible and non-exchangeabLe
preferred suock (or oEher eecurlties of the Company oEher than Common St,ock
or Options or ConvertÍb1e SecuritíeE) in a bona fíde arm's-length
traneact,ion from any Per6on or group t,hau, a¿ Èhe Eime of such repurchase,
is not an AfflltaÈe of Ehe Company.

(h) Readjust,ment of Warranc Share Àmount. If (i) the purehaee price
provided for in any OpÈIon or the addltionaL consfderat,íon, if any, payable
upon t,he conversion ór exchange of any Convert,ibLe Securlt{es or t,he rat,e
ats whlch any ConvereibLe Securities, in each case a8 referred to in
paragraphs (b) and (f) above, are converÈib1e lnt,o or exchangeable for
Common Süock ehall change aE any time (oEher chan under or by reason of
províeions designed Eo proÈect againet dllution upon an event which resuLEÊ
in a relatsed adjustment pursuant to this Secbion ?), or (1i) any of euch
OpÈlone or ConverEible Securiuies ehall have lrrevocabty EermÍnat,ed, Iapsed
or explred, Èhe WarranE Share Amount, then 1n eff,ecg shalL forthwit,h be
readjusted (effecÈlve only wich respect to any exercise of tshls Warrant,
after such readJuetmenE) to Ehe Warran¿ Share Amount whlch would Ehen be ín
ef,fecE had the adjustment made upon the issuance, Ea1e, distribution or
granE of Ëuch Opcions or Convertible Securlt,iee been made based upon such
changed purcha€e pr1ce, additional consideraÈ,íon or convereion raEe, as t,he
case rnay be (fn the caee of any event, ref,erred Lo in clause (i) of thts
paragraph (h) ) or had euch adjuscmenÈ nou been made (in the case of any
event referred Eo in cLauge (i1) of thie paragraph (h) ) .

(f) Exerclee Price AdJustmenÈ. Upon each adjustment of the Ífarrant,
Share AmounE pursuant t,o ÈhfE Sect,lon 7, the Exercise Price of each Warrant
outstandLng immediately prior to euch adjustment shalL thereaft,er be equal
Eô an adJusted Exerciee Price per Share deÈermlned (to uhe neareat, cent) by
mulÈiplying the Exercise PrLce for the Warrant immediaEely príor to such
adJustment by a fraction, Ehe numerat,or of which ehall be Èhe Warrânt Share
t\mount in effect immediatsety prior to such adJustment, and the denominator
of whlch shalt be tÌ¡e Warrant Share Amount in effect immediat,eLy afE,er such
adjuEtment,.

(j) Consideratíon. If any sharee of Common SEock, Options or
Convertlble Securlbiee shall- be issued, eold or distributed for cash, the
conoideraclon received in respect chereof ehall be deemed Èo be the amount
receíved by the Company therefor, before deduct'ion therefrom of any
reagonable, cusbomary and adequaueJ.y documented expenses íncurred in

16dv-001656



connection therewit,h. ff any shares of Common St.ock, Opt,ions or
Convertible Securities shal.I be iesued, sold or dietribuued for a
conslderaelon oEher than caeh, the amounc of the coneideratlon other than
cash received by t,he Company shall be deemed t,o be the Falr Market, Value of
such consideratlon, before deductfon of any reasonable, cusuonary and
adequat,ely documenbed expenaes incurred in connect,ion cherewith. rf any
eharee of Common Stock, Opt,ione or ConverEible Securities shall be ieeuãdin connect,ion wit,h any merger in which the Company is the sunriving
corporat,ion, the amount of coneLderation bherefor sha1l be deemed io be che
Falr Market, vaLue of such port,ion of the assets and buslness of the non-
surwlving corporat,ion as shall be at,t,ribuE,able E,o euch common stock,
Optlone or ConvertibLe gecurl.tiee, aE the case may be. ff any Optionsshall be lssued Ln connecbion wit,h the Íssuance and sale of oÈf¡ei
securlE,ies of t,he company, Eogether comprleing one lnt,egraL t,ransact,lon in
which no epeciflc considerauion is alLocaced to such Opt,ione by t,he pargies
ÈherêÈo, such Opt,lons shall be deemed tô have been iseued without,
coneÍderat,lon.

(k) No Impairment,. the company wl1l not, by amendment of it,s
cert,ifÍcaÈe of rncorporat.ion or through any reorganizat,ion, tran6fer of
asset,s, coneoLldation, merger, dieeolut,ion, iseue or sale of eecurities or
any other volunt,ary act,ion, avoid or eeek to avold Èhe observance or
pef,formance of any.of t,he Èermg t,o be obEerved or performed hereunder by
the Company, but will ab all t,imes ln good faiÈh assieÈ in the carrying oubof alI the provieions of t,his sect,ion 7 and 1n t,he taking of all suèh
act,ion as may be neceseary or appropriate in order Co prot.ect, t,he
converslon righEs of the Ho1der againet lmpairment. wilhouc limiCing thegenerarit,y of the foregolng, che company wiJ.L not increase Ehe par váLueof any shares of Common SEock receivabLe on t,he exerclse of t,he !ùarrants
above Ehe amount payabl.e Eherefor on euch exerciee.

(I) Cerbificate as to Adjustmengs. Upon t.he occurrence of each
adjuecment or readjuet,mën¿ of Ehe ¡¡arrant Share Amount pursuanb t.o t,hls
SecE,ion 7, the Company aE, iEs expenE¡e ehall promptly compuEe such
adjustmenÈ pr readjustmenL ln accordance wiE.h the t,erms hereof and furnishto t'he HoLder a cerEificaEe eetbing fort,h euch adjustment or readjuet.menE
and showlng 1n deE,ail bhe facuË upon which such adJueEment, or readJust,menÈ
ie based. The Company shaII, upon t,he writ,t,en requeEt aE any t,ime of theHolder, furnieh or cause to be furnished to llolder a rike ceitificate
EetElng forEh (1) such adjust,ments and readjuetments and (2) the number of
ÊhareÊ of Common Suock and the amount,, if any, of other propert,y whlch at,the time wouLd be received upon t,he exercise of Ehis Warrant.

(n) Proceedings Prlor co Any Àction Requlring AdJusÈment,. As a
condiE,ion precedent, to the taking of, any acuion whlch would require an
adJusÈment pursuant to t,hi6 Section ?, the Conìpany shall take any act,ion
which may be neceEsary, includlng obt,ainlng regulatory approvals-or
exempÈione, ln order thae the Company may Chereaft,er valldly and legally
issue ae fully paid and nonasgessabte all eharee of Common scock which the
Holders are entitled Èo receive upon exe rcise thereof.

(n) NoEice of Àdjust,ment,. Upon the record date or effect,ive da¡e, as
the case may be, of any acEíon which requlree or might, require an
adJustment or readjueument purEuane Èo t,hie SecEion ?, .Uhe Company ehaLl
forchwich f1Ie in t.he custsody of it,e Secretary or an AeeistanE Seèretary aElts prlncipal execut,ive of,tice and with 1tB Êt,ock transfer agenE or 1E,s
r.tarranÈ agene, if any, an officerst cert,ificat,e ehowing t,he ãdjusted numberof Warrant, Shares determLned aê herein provided, Êet,tlng forEh in
reaeonable deeall t,he fact,s requlring such adJustmenE and the manner of
comput,ing euch adJustment,. Each such off,lcerË' ceruiffcate shall be elgned
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by t'he chairman, president or chlef financial off,lcer of Èhe Company and bythe^eecretary or any aesist,ant, secretary of, the company. Each eüch'offlcersr cerþificat,e shall be made avallable au a1i reasonable tlmee for
inepectJ'on by uhe Holder or any Holder of a Vùarrant executed and deliveredpursuant co seet,lon 6 (b) and Ehe company shalI, forthwith after each euch
adJustment,, ma1l a copy, by first-cráes-mail, of such certificate Eo t,he
Holder or any such holder.

(o) Pal¡men¿s in l¡ieu of Adjuetmenc. The llolder ehall, aE, it,Ê optíon,
be enÈ,íÈ,led to recelve, in lieu of Ëhê adjustment pursuant t,o section ?(c)
ot'herwige required thereof, on (but not príor to) Èhe dat,e of exercise ofthe Warrants, t,he evldencee of lndebtedneEE, oÈher securit,ies, cagh,property or other assecs whlch such HoLder would have been ent,iE,led toreceive if 1t had exercieed it,e f{arrants for sharee of common st,ock
lmmedlately prfor to the record date vrith respect to euch distribution.
Ttte Holder may exerclse iEs optlon under thie seccion ? (o) by dellverlngto the Company a writ,t,en notice of such exercíee simult,aneouÁly with i¿snotiëe of exerclee of this htärrant.

sEcrroN 8. coNgOr,rDATroN, MERGER oR sÀr,E oF AssETs. rn case of any,coneolldatlon of the-company with, or merger of t,he company inEo, any ocher
Pergon,- any herger of another peraon into bhe Company (outrãr than a irerger
which does not, resuLt, in any reclasslffcatíon, coñversion, exchange or
cancellat,ion of outsEanding shares of Conmon Etock) or any EaIe oi t,ransferof all or gubstant,ially all of the assets of Èhe company Lo the pereon
formed by euch consol.ldablon or result.ing from such merger or whlch
acquires Euch asseÈg, a8 t,he case may be, t,he Holder sÌ¡ãrl have the right
t,hereaft,er t,o exercise Ehis warrant, for the kÍnd and amount, of securitlee,
cash and ouher ploperty receivable upon euch consolidat,j-on, merger, saÌe ôr
EranEf,er by a holder of, t,he number of sharee of Common Stock foi which t,hls
WarranE may have been exercised lmmediately prior Èo euch consoLidatlon,
merger, saLe or t,ransfer. Adjuscment,e f,or evenEÊ eubsequent, t.o theeffective dat'e of such a consolidation, merger, sale or ¡ransfer of aeset,eshalI b9 as nearly.equival.ent, as may be pract,ícable t,o t,he adjustment,sprovlded for ln Èhls lilarrant. rn any such event, effectÍve plovleions
eharl be made ln the certificat,e or árt,icles of incorporatioã of theresultirrg or gurvivi.ng corporat.ion. in any contract oi saLe, merger,
conveyance, 1eaÊe, t,ransfer or otherwiae ao t,hat t,he provisj.ons ãet forchherein for the protect,ion of t.he rights of the Holder shaIl chereafEer
cont,_inue to be appllcabre¡ and any such resulting or eurviving corporat,ionshall expressl.y aEEume E,he obligation t,o dellver, upon exerciãe, eirch
shares of ecock, other securj.tlee, cash and properby. The provislons ofEhis Sect'ion I sha1l slmllar1y apply to succèseive ðonsolidãtions, mergers,galeg, leasee or Erangfers.

SECTION 9. WARR.ANT AGENT. AE, the writcen reque
maJority of Ehe outstandÍng V{arrant,s, the Company sha
reasonably pract,icable :

Ef
1t

of t,he Holders of a
as Êoon as ie

(1) appoint, a warranc agent, to act, aa agent f,or t,he Company 1n
connect,ion vrith the i.esuance, trangfer and exchange of, che warrants
and sha1l enÈer int,o an agreement with such vrarrant agentreflect,ing Che t,erm6 and condlt,Lons of such appoíntment, which
Èe¡rns and conditlone eha1l be cuËEomary for such appoin|ments, and
sucþ ot,her matt,ers aa are cust,onarily Íncluded in euch ägreementg
Eo as to faciLit,ate the lransfer and reglstrat,lon of the warrant,si
and

(ii) use ibe reasonable beet, efforts to cause t,he Waffants co beeLigible to be pubLtcly t,raded, fncludlng, wirhout lirnlt,aeíon,
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amendlng Ehls Warranu to prov{de t,erns and condftLons necessary and
appropriate f,or t,he warranEE to be publicly Eraded.

SECTION 10. NOTICES. Any not,ice, demand or delivery authorized by
Èhis Warrant shall be 1n wrlting and shall be given t,o the Holder or to Èhe
company, as t,he ca€te may be, at ius addrees (or faceimíle number) Êet f,ort,h
bel.ow, or guch other address (or faceimile number) as ehaLl have been
furniehed to Ehe part,y giving or making euch notice, demand or dellvery:

ff Eo the Company: Sunbeam Corporation
1615 South Congrese Avenue, Suibe 200
Delray Beach, Florlda 33445
AEEenLionr Corporate Secretary
Faceimlle: (s6t) 243-2L9L

wJ.t,h coplee to: Skadden, Arpe, S1aÈe, Meagher & Flom LLP
919 Thlrd Àvenue
New York, New York 10022
AEt,ent,lon: Blaine V. Fogg, Esq.
Facelmlle z (2L2) 735-3597

and tor Weil, GoÈÊhaL & Manges LLP
767 FifEh Avenue
New York, New York 10X53
AEtenefon: SEephen E, ilacobs, Esg
Facsinlle ¡ (2121 310-800?

ff ¿o the Holder: Coleman (Parent) Holdlngs Inc.
c/o MacAndrelra & Forbes Holdings Inc.
35 East 62nd Street.
New York, New York 10021
AEE,entsLon: Barry F. Schwartz, Eeq.
Facslmlle t (2L2) 572-5056

with copiea uo: Wachte1l, Irlpton, Rosen & Katz
51 Wes¡ 52nd St,reeE,
New York, New York L0019
ÀEtentlon: Àdam O. Emmerich,
Facslmlle z (2L2) 403-2000

Eeq.

Each such noÞ,ice, demand or deLivery sha1l be effectfve (i) if glven by
t,elecopy, when such belecopy Ls traneniEted Eo the t,elecopy number
epeciffed hereln and the intended reclplenu confirms the receipt, of euch
tei.ecopy, or (ii) if given by any other meanE, when received at, the address
specífied herein.

SECTION 11. RIGHTS OF THE HOIJDER. PrLor to the exerciËe of any
Warrant,, the Holder shalL not, by vLrt,ue hereof , be ent,lt,led t,o any rights
of a shareholder of tshe Company, lncluding, without 1Ímitabion, the right
to vote, Eo recelve dlvidendg or oEher dlsEributlone, to exercise any
preemptive righÈ or to receive any not,ice of meetlnge of ehareholdere or
any notice of any proceedings of t,he Company excepE as may be epeciflcalLy
provided for herein.

SECTION 12. GOVERNING I¡AW. THIS WARRANT A¡¡D AÍ,IJ RIGHTS ARISING
I{ERET'NDER SHAI,L BE CONSTRUED AND DETERMINED IN ACCORDA}¡CE WTTH THE INTERNAI¡
LAWS OF TTTE STAÎE OF DELAWARE, AND lHE PERFORMÀNCE THEREOF SHALI, BE
GOVERNED AND ENFORCED IN ÀCCORDANCE WITH SUCH LAWS.

SECTION 13. AMENDMENîS; WAIVERS. Any provieion of thls Warrant may
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be amended or waived if, and only if, such a¡nendmenÈ or waiver le ln
writing and eigned, in Èhe case of an amendmenE, by the Holder and the
Company, or ln Ehe caEe of a waiver, by the party again€t whom the waiver
ls Eo be effectlve. No failure or delay by eluher party in exercising any
ríght, po!'¡er or privÍlege hereunder ehaLl operaEe as a waiver thereof nor
shall any single or part,ial exerclEe Ehereof preclude any other or further
exercíse thereof or t,he exercise of any other righbr powetr or privilege.
the righte and remedles herein provided shaLl be cumulat,lve and not.
exclueive of any righte or remediee provided by law.

SECTION 14. Int,erpretat,ion. When a reference is made in this Vilarrant
to a Section such reference ehall be co a SecE,ion of this WarranE unless
olherwiEe indicated. Whenever C,he vrorde xincluden, rtincludeB'r orI'includingr are ueed in t,hie WaranE, they shall be deemed to be foLlowed
by the wordg "wiEhouE limltation". The words trhereofn, flhereinrr and
I'hereunderrt and worde of elmllar lmporE when ueed fn chiE warranÈ shalL
refer to thie Warranc ae a whole and not, to any particular provioion of
thie Warrant. the definitions contalned Ín chis güarrant, are appllcable t.o
t,he singular as v¡e1l as the pLura1 forme of euch terms and Eo the mascuLÍne
ae weII aB Èo uhe femlnine and neuter genders of such term. References t,o
a person are aleo Co fte permiÈÈed Eucceasors and assigns and, in the case
of an lndlvidual, Eo his heirs and esuate, ae applicable.

IN WITNESS WHEREOF, tshe Company hae duly caueed thls WarranL Co be
signed by lEe duly authorized offfcer and to be dated as of the date first
above writ,t,en.

SUNBEAM CORPORÀTION

By:
Name:
TiEle r

AllIEST:

By:
Name:
Tít.le:

AEKNOWIJEDGED AÀTD ÀGREED:
COIJEMÀN (PARENT) HOLDÎNGS INC.

By¡

Title r

WÀRRÀNT EXERCISE SI'BSCRTPTION FORM
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The understgngd- inevocably exerciees the lilarrant for t,he purchase of

- 

shares (Ehe "shargs") 9f Common Stock, par value $.01 per ehare,of .Sunbeam Corporation (bhe rrCompanyr') ("Common Suãckr,) aU an .*.iõi"ãprJ.ce of- $_ per share and herèwith makee payment of $ (euch
paymenc being made in cash or by cereifled or oiticiat uanr-õFïãñÊ-cashierre check payabre t,o che order of the company or by arry peÀttteacombination'of such caeh or check or by che redùcuion of-the-nùmber ofshareE of Common sE,ock that. otherwiee wouLd be lssued upon chiÀ ã"ãrãf"" nythe number of ehares of common stock E,hat, have a value équar to suchexercise prÍce), all on Èhe berms and condibions specit:.ea in thiÀ-Warrant,,surrenderg t,his t{arrant and all right, tltle and int,eresË, t,herein bo t,hecompany and dlrects t,hac che Sharee deLiverable upon bhe exerciee of uhiewarrant be regietered- or p).aced in the name and aL the addrese "p""iriàabelow and deLivered thereLo.

(1o be executed only upon exerclee of E,he Warrant,
aft,er delivery of the Warrant Exerciee NotÍce)

To: Sunbeam Corporat.ion

Dabe:

(Name - PIease Prlnt,

(SignaEure of Owner

(streeL s)

(City) (Scate) (zLp CÖde)

Securities and/or check to be issued tol
Pleage ínsert, social "."rrlty or idenÈlfyfng nunber:

Name:

St,reet Address ¡

Clty, St,at,e and Zip Code:

Any. unexercÍeed porcíon of the warrant, evidenced by the
wiE,hin WarranE Lo be igsued t,o:

Pleaee Lnsert social securÍty or ldent,ifyÍng number:

Name:
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St,reet Àddress:

Ciby, StaÈe and Zip Code;

FOR VAÍJUE RECEIVED,
trangfers unuo

WARRAÀM ASSIGNMENT FORM

Dat,ed

bereby sells,

(please type or prinE in block leuterg)

assigns and
(uhe "Àgsigneerr ) ,

(in6erE aalclreEs)
lts rlght. to purchase 9p Èo shares of common stock represent.ed bythie Warrant and does hereby irrevocably conet,itut,e and appõinC

At,torney, to transfer t,he same on t,he booke of
fhe Company, with fuJ.J. power of eubstitut,lon in t,he premises

Signat,ure:

EXHTBTT B

AMENDMENT TO REGISTRATION RTGHTS AGREEMENT

AME¡ÍDMENT, dat,ed as of Auguet _, L998 (thle "Amendmentrr), Eothe REGISTRATION RfcHTS AGREEMENI, dated as of, March 29, LggB (Ctre
I'RegiËErat,ion Rlght.s Agreement"), by and among SUNBEAM CORPORÀTION, a
Delaware corporat,l-on (rrlJaserrr or nsunbeamtr), and COIJE¡4ÀN (PÀRENT) HOLDINGS
INC., a Delaware corporation (r'Parent, Holdingst'). Capít,alized Eerms used inthis AmendmenE have Ehe meanings agcribed to Ehem in t,he Regíst,ration
Righce ÀgreemenL unless ot,herwise defined herein. References to Art,íëLes
and Sectione Ehall, unlesË ot,herwiEe Et,aged, be t,o t,he Art,ícLes and
Sect,ions of the RegfsÈration Righte Agreement. In all respects noÈ
LnconsleÈent, wiÈh t,he t,erms and provielone of this Amendmènt, Ehe
Rêg1gtrat,ion RlghcE Àgreement, shall qontínue Èo be in full force and effectin accordance wit,h ghe terms and condit,ions Uhereof,, and fe hereby
rat,ified, adopEed, approved and confírmed, From and aft,er the daue hereof,,
each reference Eo the Regiet,rat,ion Rlghcs Agreemenb therein or in any ot,her
inecrument or document shal1 be deemed a reference Uo E,he Registrat,iõn
Rights Àgreement as amended hereby, unLess t,he cont,exc ochervrise requi.ree,
and t,hie Àmendment, and Èhe RegiÊt,racion nlghEe AgreemenÈ ehall for a1l
purposes and mat,t,ers be coneidered ae one agreement, lncluding È,hat, all of
Èhe ¡ninisterial and misceLlaneous provisions of the RegiEEration Rights
Agreement shall apply egually t,hereto as so amended and to t,hj.ê Amendmenc.

WHEREAS, pursuanE t,o the Holdinge Merger Agreement, by and
among Sunbeam, a subsidiary of Sunbeam, CLN HOIJDINGS INC., a Delaware
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corporaul.on and wholly owned subsldiary of ParenE, Holdínge ("Holdings'r),
and Parent HoLdlngs, t,he Holdings Merger wa6 consummaced on March rõ, tssa
and Holdlnge became an indirect, wholly or,med eubsidíary of sunbeam; ånd

WHEREAS, followlng consu¡nmation of, bhe Holdings Merger, the
sharee _of Holdings common scock issued end out,sÈandlng imñedíatã:.y prior tothe effecÈive tlme-of_the Ho}dings Merger were convert,ed int,o an ãg-gregaceof (A) t4,099,749 fu1Ly pald and nonaEses€rable eharee of eommon etõõk, par
vaLue $.01 per share, of Sunbeam (,rlaser Comm6n St,ockrr) and (B)
$159,956,756 ín caeh, wlthout interest Ehereoni and

WHEREAS, following the dísmiesal by sunbeam of cert,ain of iEs
execut.lve officers 1n mid-rTune 1998, sunbeam ret,ained cerÈaLn senloroffj-cers ernployed by AffiJ.íaces of Parent Holdings as executive officers of
Sunbeam; and

WHEREAS, Sunbeam and parent Holdings have enEered int,o a
SetÈ.lement Agreernent (the usetELements Agreement.r,) pursuant t,o which Sunbeamwill iseue to Parent, Holdinge cerÈain wãrrantg to þurchaee eharee of Lager
common Stock (Èhe 'rWarranLsil) and has agreed to eneer into t,hie Agreement,.
and

WHEREAS, in order to lnduce parent, Holdings to enter ínt,o the
sett,lernent, Agreement,, sunbeam hae agreed to amend the Registration Rights
Agreement and modif,y Èhe règiÊtratLon ríghrs wlth respect, go the sharãe of
Laeer Common St.ock leeued t,o Parent, Holdlngs in the Hóldings Merger and toprovlde for regietrat,lon right.e wlt,h reepect Eo t,he g{arrant,s and rJaser
Common St,ock issuable upon exerciee of Èhe Warrant,e.

NOW, THEREFORE, In coneideration of the muEual eovenant,É and
agreements set, forth hereln and for other good and valuable conelderaglon,the receipt and sufficiency of which is hereby acknowledged, and lntending
t,o be legaì.Iy bound hereby, t,he part.ies agree as fol.lows:

ARTICI,E T

DEFINITIONS

Section 1.1 is amended wít,h res¡lect Co certain of bhe
definicions therein as foLlows:

The definiblon of the lerm I'Agreementrt ís amended. and reet,atedin.íts enEireEy Eo mean the Regist,ration Ríght,e Agreement, as amended byt.hls Amendment.

fhe definition of the t,erm "Regist,rable Securit,ies'r is amended
and reÊt,ated Ln its enE,irety to mean (i) Ehe Holdings Merger Stock, (1i)
the Warrants, and (ill) any ehares of Laser Corunon St,ock fssued pursuant go
che $Iarrants, and, in each case, any other eecurit,iee iseued or lesuable
u_pon or in réepect, of guch eecurltles by way of converslon, exchange,divídend, epllt or combinat,ion, recapft,allzãtlon, merger. consolidãtion,
other reorganLzatlon or ot,herwlEe. AE to any particulãr Regiet,rablesecuritiêË, Euch gecuriÈies ehatl ceaae to be Reglet,rabLe Securit,lee wben
such securiEies have been sold or ot,herrulse t,ransferred by parent. Hotdings
pursuant, to t,he Shelf Registrat.lon SEatetnenE or pursuant, Eo Rule 144 undérthe SecuriEies AcE.

The folLowing defined term ehall be added to the liet. of
definit,ions in thelr respecbive alphabet,lca).Iy ordered posielons:
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The Eerm "Holdlngs Mergèr st,ock" shal1 mean the ehares of Laser
Common St,ock lssued to ParenL Holdlngs 1n Che Holdinge Merger.

The Eerm rr9ÍarrantÊn ehall mean the srarrant,s to purchase
23,000,000 (Twenty-Three MiLlion) shares of Laser Common Stóck issued t,o
Þarent Holdings purguant t,o warrant No. t{-l daÈed.è,ugugt _, 1999.

ARTTCI,E IT

REQUIRED REOISTRATION

Sect,ions 2.1, 2.2 and 2.3 of Art,lcle II are amended and
reEt,ated Co read in t.heir enEireEy ae f,ollowe ¡

SectLon 2.1 Requlred Regietrat.ion.

(a) Form S-3. Pronptly foltowing a demand to 6uch effect from
any holder of, Registrable SecuriEleg, f¡aeer 6hâ11 prepare and fite $rlth Ehe
SEC a reglstrat,ion staEemenE (Èhe t'Shelf RegleÈrat,lon S¿at,emenEr) on an
approprlat,e form perm{t,ting regletratJ-on of the Regletrable Securttles eo
as to permiE the resale of Ehe Reglet,rable Securit,íes purEuane t,o anoffering on a delayed or continuouer basis under t,he SecuriÈ.ies Àct. andshall use reasonable best effort,g bo (i) cauee the Shelf Reglst,ratJ.on
st,aÈ,emenE Eo be decLared effect,lve by the sEc eÊ promptLy as pract,lcable
thereafter and (1i) permiE Èhe Shelt Reglstratlon gEatement to be ueed byAffillates.of Camper for resalee of ehareE of l¡aeer Common Sbock held by-
euch Af,fillat,es ; provided, however, EhaÈ any such AfflLlat,e ueing theshelf ReglË¿raulon seatement 6ha11 agree 1n wríting to be bound by aL1 ofthe reetrictlons, llmitaÈions and obligat,lone of Parent Holdlngs containedín t,hie Àgreement.

(b) Effectíveness. Laser shatt use reaêonable besÈ, efforts t,o
keep the Shelf Regist,raE,ion StaÈ,ement conelnuouely effective under the
Securibies AcE unt,il Ehe date EhaE ie the earLiesu to occur of (i) the date
by wh{ch all Registrable Securlties have been Eold and (11) t,he dat.e by
which all Regietrabre gecuriEles are el-igible for lmmediate saLe co thäpublíc wiEhouÈ registraE,íon under RuLe 144 under the Securit,ies Act, wibh
euch sale noÈ being Llmíted by the volune reetríct,ions thereunder or
ouherlrrlEe.

(c) emendmente/Supplements. Laeer ehall amend and supplement
the She1f Reglstratlon St,aÈemenc and ghe prospectus conEalned therein if
reguired by che ru1ee, regulatione or inetrucgione appLicable to Ehe
regiet,ration fonn used by ÏJaser for guch Shelf Regiet,ration Seatement, if
required by the Securltles Act.

(d) Offeringe. AÈ any t,ine from and afEer the dat,e on which t,he
Shelf Regietrat,ion Statemenb is declared effective by the SEC (the
"Effective DaEe"), Parent, Holdlngs, subject to the rest,rict,ione and
condltions concained herein and in Ehe Merger Àgreemenc and the warrants Eothe extenb appllcable, and eubJecu furt,her to complíance r^rit,h a1l
appllcable sÈ,at.e and federal securj.t,les 1aws, shall have the right uo
díspose of all or any portion of the RegiEtrable Securiuies.

Section 2.2 Holdback Agreement.

FTom and after Ehe Effectlve DaEe, upon the requesu of Laser,
Parent, Holdings ehal1 not, effect, any publlc eale or dist,ribution (including
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Ëales pursuang to Rule 144) of ReglsErable Securtt,ies that are equity
securítíee of LaEer, or any securiE,ieê convert,lble into or exchangeable or
exercieable for such securl-t,iea, tncluding the Warrant,s, (other than any
such eale or disrribution of such securities purêuant to regisÈration of
such eecuritlee on Form SB-8 or any successor form) during the perlod
commencíng on t,he date on whlch Lager commences a Laser Offering t,hrough
Èhe Ëlxty (60) -day perlod immedLahely followlng Lhe cloeÍng datè of suèh
Laeer Offeríng,. provided, however, that, Parent Holdinge shall not be
obligat,ed tso conply wlth Ehls Sectlon 2.2 orl more Ehan two (2) occaslons in
any terelve (1.2)-month period; and provided, further, t,hat, noewit,hst,anding
anyEhlng t.o the conErary fn t,hie Sectíon 2.2 or Sect,ion 2,3, ln no evenb
shall ParenE Holdlngs be dieabLed from effectlng offere or sales of
Regi8t,râ,ble Securlt,ies for more lhan one-hundred-and-twenEy (120) daye
during any È,welve (12)-monEh perlod.

Sect,fon 2.3 BlackouE, Provielons.

fn the event Èhac, at any tlrne whlLe t,he Shelf RegisÈraEion
Statement. rematns effecÈ,ive, Laser determines in lE,s reasonable judgment,
and ln good falth that the ea).e of Reglstrable Securities would require
digclosure of materíal informat,lon whlch LaÊer hae a bona fide busfness
purpoEe for preserving ae confidential, Parent Holdings ehall, upon
receíving wriEt,en not,ice from Laser of euch good faith determinaÈion,
suspend sales of t,he Regist,rable SecurlEies f,or a period beglnning on lhe
dat,e of recelpt, of euch noÈice and e:çiring on the earlier of (i) t,he dat,e
upon which 6uch maeerial ínformation le dieclosed to the public or ceasest
to be mat,erial or (ii) forty-flve (45) days after the receipt of such
notice f,rom Laser; províded, however, that, Parent, Holdlngs ãtratt not be
obligat.ed to eomply with thls SecEion 2.3 on more t,han two (2) occaslonE ín
any twelve (12) month períod; and provlded, further, t,hat, notvült,hsÈanding
anyEhing to Ehe contrary 1n this Sectlon 2.3 or Sect,lon 2.2, ín no event
shall Parent, HoLdlngs be disabled from effecE,lng off,ers or sales of
RegLet,rable Securlt,ies for more than one-hundred-and-twenty (120) daye
during any twelve (12) -month period.

* * *

Section 2.4(a') of Art,lcle II ie hereby amended by deleting the
vtord randrr f,rom the end of paragraph (12) thereof, repJ.aclng the period at
È,he end of paragraph (13) thereof wLÈh't; andÍ and adding the following
addiÈional paragraph:

(L4) will enEer into customary agreemenEe (lncludlng an
underwritlng açfreement in cusEomary form) and t,ake such acEionÉ a6 are
reasonably required in order Eo expedlte or facl-lltate the eale of guch
Regigt,rable Securltles, lncludlng, wlthouE llmltatlon, cooperatlon, and
caueirrg lte officers, employeee and advfeore co cooperaÈe, wiÈh t,he sellers
of euch RegigErable SecuriLieE and bhe underwrltef(e), if any, including
pårE,iclpatl.on 1n meetings and road showe held ln connectíon wiÈ,h euch sale.

.ARTICI,E IIT

TRANSFERS OF REGISTRÀBLE SECURIÎIES

Sections 3.1 and 3,2 of Àrtlcle ffl are amended and reet,at,ed Eo
read 1n Eheir entireEy as follows:

Section 3.1 Transferability of Registrable Securit,ies.
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(a) Parenb Holdings may not Transfer t,he Regist,rable
SecuriEies, oÈ,her than

(1) purEuanE to Rule L44;

pursuant, to Ehe Shelf Registrat,ion
or

(2)
SEatement;

(3) ín any obher Transfer exempb from regisÈrat,ion under
Ehe Securit,ies.A,ct, and as to which Laser has received an
oplnlon of couneel, reasonably eat,isfactory Eo La6er, that, Êuch
Transfer íe eo exempÈ;

and shal1 in no event Tranefer any Regist,rable SecurlE,ies In violaclon of,
t,he set,t,lement, .Agreemeng.

Section 3 .2 Restrictive Legends.

Parent, Holdinge hereby acknowledgee and agreee Èhat, during the
Èerm of this Agreemenb, aLl of t,he Regist,rable Securit,ies sha11 includã the
legend set, fort,h in Seccion 7,2 of. the Holdings Merger AgreemenE, t,he
legend set f,ort,h on tshe warranbE or as provided 1n che warrants or a6 may
ot,hervrise be reasonably appropriaEe t,o reflect, the fact. thaE such
Reglet,rable Securlt,íes have not been iEeued in traneact,ions registered
under the Securltles Acc, unless aE, the t,lme such Regiet,rable Securltieg
have been reglst,ered under t,he Securltles Act,.

ARTTCLE IV

MTSCELLANEOUS

Secllons 4.5 and 4. L1 of ArE,lcle IV are amended and rescaEed ln
t,helr entirety t,o read as follows:

Section 4.5 Binding nffecb¡ Assignment.

This Agreement and all of the prôviaions hereof sha1l be
bindlng upon and :lnure t,o the benefit of t,he partlee hereto and tbeil
respective heire, execuEorsr guccesgors and permit,ted assigns, buE, excepc
aE exlpreBEly cont,empl.aced hereln, nelther this Agreemenc nor any of theright,s, Lnt,ereet,s or obllgat,lone hereund.er Ehall be aes{gned, directly orlndirectly, by Laeer or Parent Holdlnge without, Ehe prior wrj.tten conêent
of t,he oEher (excepE 1n Ehe cage of any assigrnment 1n whole or in part by
Parent, Holdinge Èo any Affiliat,e, aE t,o which no euch coneent shall be
reguired); provided, that in connecÈion with a bona fide pledge of any
Registrable Securities Eo secure lndebtednese or other obligations, pãrenb
Holdings may aseJ.gn lte rlghte, lnt,ereetg and obllgations hereunder co the
beneffciary of such pLedge In whole or in part,. Upon any permlÈt,ed
aeeignmenE (other tshan fn connection with any euch bona fide ptedge), thie
Agreement shall be amended to eubstitute or add t,he aeelgnee aa a party
hereto in a writ,lng reasonâbLy accept,able to Ehe other party.

Sectlon 4.11 Terminat,ion,. Reet,rlct,íve l,egend.

thiÊ Agreement shal1 t,ermLnace only following Euch Èime ae
Sunbeam shall. have no further obJ.igatlonunder Sect,Lon 2.1(b) co use ite
reasonable beeE efforEs Uo keep the Shelf Registratlon Slat,ement, effective;
provlded, however, that the provisfons of Section 2.6 hereof shall survive
tsermlnatlon of Ehis AgreemenE. lt is undersEood and agreed that any
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res¡ríctLve legendÊ set forEh on any Regietrable Securltiee ehall be
removed by dellvery of subst,ltute certLflcates wlthout such legends and
euch Regietrable 9ecurltles shalI no longer be subJect to the terme of this
AgreemenË or upon the reeale of such Regietrable Securitiee in accordance
wlth the cerms of Ehls AgreemenE.

ARTICIJE V

OTHER

The follor,¡ing provisione ehaLl also apply to this Amendment:

Seccion 5.1 EffecEivenese of thls AmendmenE. The provieione of
this Amendmenc ehall be ef,fectlve as of the date hereof.

Sect,ion 5.2 CounterparEs. This Àmendment may be execut,ed ln
counterparEs, each of which ehalL be dee¡ned an original., buc all of which
t,oget,her shall constitute one and the sane inêlrument.

gection 5.3 Governlng l,aw. Thie AmêndmenE, shall be governed by
Ehe lawe of the guate of New York, wiuhout, regard Eo Ehe principtee of
conflicts of law thereof.

geccion 5.4 No Waiver. the execuÈíon, delÍvery and performance
of t,hie Àmendment Eha]1 not operaue as a waiver of any condit,lon, power,
remedy or riçjht exercíeable in accordance with t,he RegieErat.ion Rights
Agreement, and ehalI noc constlbute a waiver of any provision of Lhe
Reglgt,raelon Righte Agreement, except as elq)reEsly provlded hereln.

Section 5.5 Descriptive Headings. The arbicle and section
headinge conÈained in Ehis Àmendment, are solely f,or the purpose of
ref,erence, are not parE of the agreement of t,he parÈies and shall not in
any way affect Èhe meaning or intseryretatlon of Èhle Amendment,

IN WITNESS WHEREOF, the underEígned hereby agree co be bound by
the terms and provlelons of this Amendment as of bhe date first, above
writ,t,en,

ST]NBEAM CORPORÀTTON

Name:
TitsLe r

COT,EMÀN (PARENT) HOIJDINGS fNC

By:
Name:
TiÈ1e

By
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